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DIGEST 
LAWYERS  REPORTS  ANNOTATED 


VOLUMES   1-70. 


E 


ENTERTAINMENT. 

See  Amusement;    Bathing   Resort;    Exhibi- 
tion ;  Horse  Race. 


ENTICING. 


Of  Married  Woman,  see  Husband  and  Wife, 

208-224. 
Injunction  against,  see  Injunction,  140. 
Of  Servant,  see  Master  and  Servant,  11,  49, 

50. 

Editorial  Notes. 

Liability  of  third  person  for  inducing  a  serv- 
ant to  break  his  contract. 
21:  238. 


ENTIRETY. 


Of  Contracts,  see  Contracts,  II.  b. 

Of  Insurance  Contract,  see  Insurance,  III.  e. 
1,  f. 

Estate  by,  see  Homestead,  8;  Husband  and 
Wife.  II.  b;  Judgment.  320. 

Adverse  Possession  of  Estate  by,  see  Ad- 
verse Possession.  I.  f. 


ENTRY. 

Burglarious  Entry,  see  Burglary. 

Riorht  of.  for  Condition  P)roken.  see  Cove- 
nant. 48:  Ejectment.  18:  Limitation  of 
Actions.  17:  Partition.  5. 

In  Books  of  Account,  as  Evidence,  see  Evi- 
dence. IV.  j. 

In  Bible  sis  Evidence,  see  I'vidence.  iOlS. 
1010. 

LP. A.   Dio.  — 74. 


Forcible    Entry,     see    Forcible    Entry    and 
Detainer. 

Of  Judgment,  see  Judgment,  I.  f. 
Under  Mortgage,  see  Mortgage,  141. 
On  Public  Land,  see  Public  Lands.  I.  b. 
Reference  on  Writ  of,  see  Reference,  6. 


ENVELOPE. 

As  Evidence,  see  Evidence,  952. 


EPIDEMICS. 


Judicial  Xotice  of,  see  Evidence,  58. 
See  also  Contagious  Disease ;  Health,  II. 

Editorial  Xotes. 

Especial  municipal  powers  and  liabilities  in 
time  of.     26:  727. 


EQUAL  DIVISION. 

See  Divided  Court. 


EQUALITY. 

Of  Immunities.  Privileges,  and  Protection, 
see  Constitutional  Law,  II.  a. 

In  Taxation,  see  Taxes,  I.  c. 

Of  License  Tax.  see  License,  II.  d. 

Between  Election  Districts,  see  Ejection 
Districts,  IL 


EQUALIZATION. 


Of  Assessment,  see  Taxes.  ITT.  c. 
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EQUAL  PRIVILEGES— EQUITY,  1.  a. 


EQUAL  PRIVILEGES. 
See  Constitutional  Law,  II.  a. 


EQUAL  PROTECTION. 

See  Constitutional  Law,  II.  a. 


EQUITABLE  ASSIGNMENT. 
See  Assignment,  n. 


EQUITABLE  CONVERSION. 

As  Against  Afterborn  Children,  see  After- 
born   Children,  2. 

As  to  Life  Tenant's  Interest,  see  Life  Ten- 
ants, 19. 

By  Purchase  for  Partnership  Purposes,  see 
Partnership,  86.  87. 

By  Will,  see  Wills,  IlL  j. 

Mortgaged  land  descends  as  real  estate 
upon  the  death  of  the  owner  after  decree 
of  sale  in  foreclosure,  but  before  the  sale 
was  made.  Holden  v.  Dunn,  144  111.  413. 
33  N.  E.  41.3;  1-9:  481 

Editorial  Notes. 

Of  estates:  dcxtrino  of.  1:837,*  145;* 
5:  104.* 

Of  partnership  lands.     27 :  473. 

As  affecting  descent  to  kindred  of  the  half 
blood.     29:  567. 

Effect  of  agreement  converting  real  estate 
into  personalty,  upon  wid- 
ow's right  to  dower.  27 : 
.347. 

As  applied  to  land  contract.  57:  643. 

Right  of  proceeds  of  land  under  a  deviso. 
58:  719. 


EQUITABLE  ESTOPPEL. 

See  Estoppel,  III. 

— ♦-•-♦ 

EQUITABLE  LIEN. 

See  Liens,  5-7.  14. 


EQUITABLE  MORTGAGE. 

See  Mortgage,  9,  10.  1.3.3. 

— *-*"^~ 

EQUITY. 

•Tnri-ilictioii. 
ii.    In    (iciiiral. 
1).   1!i"iiiv!y  at    I, aw. 

c.  l!<'1i"f  ML'.iinst    •IndcmPTit. 

d.  f';i>-cs    of    Frand. 


I. — Continued. 

0.  To  Prevent  Irreparable  Damage. 

f.  To  Cancel  Instruments. 

g.  To  Avoid  Multiplicity  of  Suits, 
h.  Retaining  Jurisdiction. 

II.  Transfers  between  Law  and  Equity. 

III.  Equity  Principles. 

a.  In  General. 

b.  Coming    into    Equity    with    Clean 

Hands. 

IV.  Editorial  Notes. 

Jurisdiction  and  Practice  in  Particular 
Cases,  see  Accounting;  Cloud  on  Title; 
Contracts,  IIL  g;  V.;  Creditors'  Bill; 
Discovery  and  Inspection;  Divorce  and 
Separation,  II.;  Injunction;  Mortgage, 
VI.;  Quia  Timet;  Reformation  of 
Instruments;  Specific  Performance. 

Review  of  Decision  in,  see  Appeal  and  Er- 
ror, VIL  1,  3,  6. 

Error  in  Refusing  Instruction  in.  see  Ap- 
peal and  Error,  1083. 

Judicial  Sale  by,  see  Judicial  Sale,  fi-8. 

Right  to  Jury  Trial  in,  see  Jury,  I.  b,  1,  6. 

Limitation  of  Actions  in,  see  Limitation  of 
Actions,  I.  b. 

Plea  to  Bill  in.  see  Pleading,  583. 

Prohibition  to  Restrain  Court  of.  see  Pro- 
hibition, 21-23. 

Subrogation  in,  see  Subrogation,  1. 

Findings  in  Equity  Case,  see  Trial,  873. 

Permitting  Future  Sale  of  Trust  Property, 
.  see  Trusts,  141. 


I.  Jurisdiction. 
a.  In  General. 

First  Raising  Jurisdiction  on  Appeal,  see 
Appeal  and  Error,  599. 

Jurisdiction  of  Courts,  Generally,  see  Courts. 

Jurisdictional  Limitations  of,  see  Courts,  I. 
b. 

Federal  Jurisdiction  in.  see  Courts,  III.  f. 

Jurisdiction  as  Affected  by  Amount  in  Dis- 
pute, see  Courts,  296. 

To  Appoint  Receivers,  see  Receivers,  26.  28, 
41-43. 

For  Editorial  Notes,  see  infra,  IV.  §§  1-7. 

1.  Equity  as  a  great  branch  of  the  law  of 
their  native  country  was  brought  over  by, 
the  colonists,  and  has  always  existed  as  a 
part  of  the  common  law  in  its  broadest 
sense,  in  New  Hampslihe.  State  ex  rel. 
Rhodes  V.  Saunders.  66  N.  H.  39,  25  Atl. 
588.  18:  646 

2.  .Absence  of  precedent  is  not  a  sufficient 
reas<i;i  for  denying  the  existence  of  equita- 
ble inrisdiction.  Gavin  v.  Curtin,  171  Til. 
640.  49  N.  E.  523.  40:  776 

3.  New  remedies  and  unprecedented 
orders  n>;iy  be  availed  of  and  made  by  a 
court  of  equity  to  meet  an  emergency, 
when  based  on  sound  principles,  and  calcu- 
lated to  afford  necessary  relief  without  im- 
posing illegal  burdens.  Toledo.  A.  A.  &  N. 
IM.  R.  Co.  V.  Pennsvlvania  Co.  54  Fed.  746. 

19:  395 


EQUITY,  I.  a. 
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4.  The  provision  of  the  Michigan  Consti- 
tution directing  the  abolishment  of  dis- 
tinctions between  law  and  equity  proceed- 
ings applies  to  only  such  changes  as  are 
practicable.  It  does  not  blend  legal  and 
equitable  interests,  but  favors  the  removal 
of  such  distinctions  as  are  nominal,  rather 
than  such  as  are  real.  Brown  v.  Kalamazoo 
CJountv  Circuit  Judge,  75  Mich.  274,  42  N. 
W.  827,  5:  226,  230 
To  protect  political  rights. 

5.  Chancery  has  no  jurisdiction  to  pro- 
tect purely  political  rights,  such  as  those 
in  respect  to  public  elections,  rletcher  v. 
Tuttle.  151  111.  41,  37  N.  E.  683,  25:  143 

6.  The  right  to  have  an  inspector  at  the 
polls,  who  is  appointed  by  the  executive 
committee  of  a  political  party,  is  a  po- 
litical right  which  cannot  be  enforced  in  a 
court  of  equitv.  Weaver  v.  Toney,  107  Ky. 
419,  54  S.  W.  732,  50:  105 
To  protect  remaindermen. 

See  also  infra,  67;  Life  Tenants,  11,  12,  22, 
23. 

7.  Equity  may  take  jurisdiction  to  pro- 
tect an  unproductive  life  estate  and  remain- 
der of  great  value  which  is  liable  to  be  lost 
throusrh  inability  of  the  life  tenant  to  pav 
the  taxes.  Gavin  v.  Ourtin,  171  111.  640,  49 
N.  E.  523,  40: 776 
Over  estates  of  wards  in  chancery. 

To  Sell  or  Mortgage  Infant's  Real  Estate, 
see  Infants.  92-98. 

8.  The  jurisdiction  of  equity  over  the 
estates  of  wards  of  chancery  is  broad, 
comprehensive,  and  plenary;  and  in  all  suits 
or  legal  proceedings  of  whatever  nature,  in 
which  the  personal  or  property  rights  of  the 
minor  are  involved,  the  protective  powers 
of  a  court  of  chancery  may  be  invoked 
whenever  it  becomes  necessary  fully  to  pro- 
tect such  rights.  Richards  v.  East  Tennes- 
see, V.  &  G.  R.  Co.  106  Ga.  614,  33  S.  E.  193. 

45:  712 
To  enforce  claim  against  decedent. 

9.  The  aid  of  equity  to  enforce  a  claim 
against  a  decedent's  estate  cannot  be  sought 
until  the  claim  has  been  established  at  law. 
Smith  V.  Smith.  174  111.  52,  50  N.  E.  1083. 

43:  403 
To  compel  support  of  husband  or  wife. 

10.  An  order  to  compel  a  woman  to  sup- 
port her  husband  out  of  her  separate  prop- 
erty when  she  is  required  to  do  so  by  Cal. 
Civ.  Cmlc.  §  176.  can  be  made  by  a  court  of 
equity  in  the  exercise  of  its  general  powers 
without  any  express  provision  of  ihe  statute 
therefor,  since  the  legal  remedy,  if  any, 
is  inadequate.  Uvin^ston  v.  Los  Angeles 
Countv  Super.  Ct.  117  Cal.  6.33,  49  Pac.  83G. 

38: 175 

11.  A  suit  to  compel  a  husband,  if  able, 
to  support  his  wife,  whom  he  has  deserted 
and  left  destitute,  is  within  the  jiirisdiction 
of  equity. — especially  where  the  Constitu- 
tion provides  that  a  speedy  remedy  shall 
be  alTorded  for  every  injury  of  person, 
property,  or  character,  and  that  right  and 
justice  shall  be  adTiiinistered  without  sale, 
denial,  or  delay,  while  the  statute?  provide 
that  a  married  woman  shall  have  the  same 
protection  as  a  man  for  all  her  rights,  and 


the  same  right  to  appeal  in  her  own  name 

alone   to   the   courts   of  law   or   of   equity. 

Edgerton  v.  Edgerton,  12  Mont.  122,  29  Pac. 

966,  16:94 

Corporate  matters. 

Effect  of  Remedy  at  La"w,  see  infra,  43-45.  53. 

To  Decree  Dissolution  of  Benefit  Society, 
see  Benevolent  Societies,  60. 

To  Compel  Payment  of  Stock  Subscription 
see  Corporations,  578,  579. 

Of  Action  by  Corporate  Stockholders,  see 
Corporations,  V.  e,  2. 

To  Enforce  Stockholder's  Liability,  see 
Corporations,  V.   f,  4;   Garnishment,  3. 

For  Dissolution  of  Corporation,  see  Corpo- 
rations, VI.  e. 

See  also  infra,  64. 

For  Editorial  Notes,  see  infra,  IV.  §  1. 

12.  Equity  has  jurisdiction  of  a  proceed- 
ing by  a  receiver  of  a  corporation  to  obtain 
possession  and  control  of  assets  retained 
and  concealed  by  the  officers  of  the  com- 
pany, who  are  alleged  to  be  insolvent  and 
about  negotiating  a  note  belonging  to  such 
assets,  and  converting  its  proceeds.  Brandt 
V.  Allen,  76  Iowa,  50,  40  N.  W.  82,  1 :  653 
As  to  nuisances. 

13.  A  statute  declaring  the  use  of  a  build- 
ing for  either  of  several  unlawful  purposes 
to  be  a  nuisance  abatable  in  equity  does  not 
introduce  an  exceptional  mode  of  trial,  or 
change  the  ordinary  course  of  procedure  on 
questions  properly  triable  by  jury.  State 
ex  rel.  Rhodes  v.  Saunders,  66  IS".  H.  39.  25 
Atl.    588,  18:  &4« 

14.  Equity  will  take  jurisdiction  where  it 
appears  that  a  majority  of  a  town  council 
are  disqualified,  by  reason  of  removal  from 
town,  interest  in  the  case,  or  relationship 
to  parties,  to  abate  an  alleged  nuisance 
under  Ga.  Civ.  Code,  §  4762.  Hill  v.  Mc- 
Burney  Oil  &  F.  Co.  112  Ga.  788,  38  S.  E.  42, 

52 :  398 
As  to  boundaries. 

15.  The  jurisdiction  in  equity  to  ascer- 
tain boundaries  under  Or.  act  1887.  although 
it  extends  to  cases  of  confused  or  uncertain 
boundaries  which  involve  no  other  groimd 
of  equity  jurisdiction,  does  not  extend  to 
the  question  of  title  to  a  disputed  strip  of 
land  lying  between  the  different  lines  alleged 
by  the  parties  to  be  the  boundaries.  King 
v.  Brigham,  23  Or.  262.  31  Pac.  601,     18:  .361 

16.  A  court  of  equity  has  no  jurisdiction 
to  settle  the  title  and  boundary  of  lands 
between  adverse  claimants,  when  the  plain- 
tiff has  no  equity  against  the  party  claim- 
ing adversolv  to  him.  Freer,  v.  Davis,  52 
W.  Va.  1.  43  S.  E.  164.  .59:  .556 

17.  A  suit  between  counties  to  determine 
a  disputed  boundary  line  is  not  within  the 
jurisdiction  of  equity,  unless  by  the  force 
of  sdine  statute.- -at  h^ast.  when  there  is 
nothing  in  the  case  which  would  sustain  a 
suit  in  equity  if  the  parties  were  private 
owTicrs.  ITumboldt  Comity  v.  Lander 
Cnunlv.  22  Xev.  24S.  38  Pac'  578.  26:  749 
Miscellaneous. 

As  t(i  Gift  or  Tni.<t.  sec  infra,  87. 
To  Allot  Homestead,  see  Homestead.  72. 
Re-;1  oration  of  Children  to  Parents,  see  In- 
fant«.  42. 
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What  Constitutes  a  Mistake  Giving  Equity 

Jurisdiction,  see  Mistake,  2. 
Jurisdiction  to  Fix  Amount   of    Rent,    see 

Landlord   and   Tenant,    194. 
Enforcement  of  Lien  in,  see  Liens,  5-7,  14. 
Power    to    Annul    Marriage,    see    Marriage, 

72. 
Partition  of  Property,  in,  see  Partition. 
To    Grant    Relief    against    Infringement    of 

Patent,  see  Patents,  28. 
Equitable   Relief  from   Invalid  Assessment, 

see  Public  Improvements,  150. 
Enforcement  in,  of  Lease  of  Timber  on  Pub- 
lic Land,  see  Public  Lands.  8. 
Protection  of  Tradename  in.  see  Tradename, 

17. 
Enforceability  of  Trust  in,  see  Trusts. 
.Jurisdiction    to    Construe    or    Reform   Will, 

see  Wills,  IV. 
For  Editorial  Notes,  see  infra,  IV.  §  1-7. 

18.  The  inherent  jurisdiction  of  courts  of 
equity  in  New  York  does  not  extend  to  an 
action  in  equity  by  a  devisee  to  establish 
the  will  against  the  heir  at  law  %  there  being 
no  trust, — the  power  to  determine  questions 
arising  upon  due  execution  of  wills  having 
been  committed  to  courts  of  probate:  nor 
is  jurisdiction  of  such  an  action  conferred 
bv  statute.  Anderson  v.  Appleton,  112  N. 
Y.  104,  19  N.  E.  427,  2:  175 

19.  Equity  has  jurisdiction  of  a  bill  to  de- 
termine, as  between  the  public  and  riparian 
inillowners.  the  proper  form,  dimensions, 
and  place  in  a  milldam  of  a  sluice  for  run- 
iiintr  logs  on  the  stream;  and  the  suit  is  not 
l)arre(l  by  the  fact  that  the  dam  is  already 
erected.  Connecticut  River  Lumber  Co.  v. 
Olcott  Falls  Co.  65  N.  11.  290.  21  Atl.  1090. 

13:  826 

20.  A  suit  against  several  insurance  com- 
panies, some  of  which  are  liable  for  loss  by 
fire  and  others  only  for  a  maritime  loss,  is 
within  the  jurisdiction  of  equity,  where  a 
vessel  was  damaged  by  stranding,  and  a 
total  loss  then  occurred  by  fire,  of  which 
the  stranding  was  the  proximate  cause. 
Fuller  v.  Detroit  F.  &  M.  Ins.  Co.  36  Fed. 
469.  1:801 

21.  E(|uity  will  not  decree  the  rescission 
of  an  executed  sale  of  land  merely  because 
of  a  breach  of  covenant  as  to  title,  in  the 
absoiuf  of  fraud  or  other  ground  of  equita- 
ble jnrisiliction  except  mutual  mistake  a'^ 
to  the  title. — es]iecially  where  the  extent  of 
the  failure  of  title  is  not  ^liowii.  Decker 
V.  S.lml/e,  11  Wash.  47.  :i!)  I'mc  261.     27:  :W.> 

22.  A  >uit  by  a  beneliiiary  of  a  fund  con- 
ti'iliuteil  !)>■  fhc  public  to  aid  the  familie- 
iif  lirei>ieii  killed  in  the  dis(-harge  of  their 
ilut  y.  to  compel  the  eustofliaii  to  pay  oxci- 
lii--  -hai'e.  i>  one  of  eijuitalile  I'oniii/mi,.,. 
aiel  riot  an  action  f.ir  ninney  hai]  atul  re 
rei\(M|.  nallinaii  v.  l!ear-t.  1 M.".  Cal.  tU.'i 
(It;    Pa.-.    17.  .-..->:  -Jit: 

2'!.  1j|iiit\'  lias  iiuis^licT  ii  1)1  or"  a  -uii  li\' 
a    |'i'inii|ial  1o  ri'C(i\-(.r   fnim   :i   brnl^n-   iii.uicy 

\\'llii-li  111'  liaij  [ilared  ill  [„,--.'~,ii.ii  iif  ;ii: 
aLTeiit.  and  wliicli  llie  1atti-c  unlawfully' 
ii-cd  ,'i~  tnai'i^iti-  in  L;anil'linL'  I  ra  iisart  ii  m- 
wiili  the  !.r.'l<ei'.  Central  ^tin-k  ,V  (I.  V.\ 
-liaii-j.'  \  In-mlinuiT,  16  ( ',  ( '.  .\.  72ii  lO!l 
!'-l.  ''-jr..  .-,6-  ^7.-, 


24.  Equity  will  not  interfere  with  the 
action  of  an  association  of  merchants  in 
keeping  watch  of  other  merchants  for  the 
purpose  of  ascertaining  who  refu.se3  to 
maintain  the  fixed  price  for  proprietary 
medicines.  John  D.  Park  &  Sons  Co.  v. 
National  Wholesale  Druggists'  Asso.  175 
N.  Y.  1,  67  N.  E.  136,  62:  632 

25.  Equity  may  stop  the  running  of  a 
lottery  until  an  accounting  is  accorded  one 
denied  his  rightful  share  of  the  profits,  but 
will  not  appoint  a  receiver  to  take  charge 
of  it  because  of  the  consequences  to  public 
morals.  Lawrence  v.  Simmons  (Kv.)  (No. 
OflF.  Rep.)   9  S.  W.  163,  '     1:  172 

b.  Remedy  at  Law. 

Equal     Protection     of     Laws     as     to,      see 

Constitutional  Law,  334. 
First  Raising  Question  as  to,  on  Appeal,  see 

Appeal  and  Error,  598-603. 
Effect  of  State  Laws  on,  see  Courts,  358. 
To  Protect  Easements,  see  Easements,  84. 
Effect  on  Right  to  Specific  Performance,  see 

Sf>ocifie   Performance,   82. 
See  also  infra,  50,  58,  61,  62,  69;  Injunction^ 
For  Editorial  Notes,  see  infra,  IV.  §  1. 

26.  Equity  will  not  entertain  jurisdiction 
of  cases  where  there  is  an  adequate  remedy 
at  Jaw,  or  grant  relief,  unless  for  the 
purpose  of  preventing  serious  and  irrepara- 
ble injurv.  Thomas  v.  Musical  Mut.  Prot. 
Union.  121  N.  Y.  45,  24  N.  E.  24,         .8:  175 

27.  The  adequate  remedy  at  law  which 
w  ill  deprive  a  court  of  equity  of  jurisdiction 
must  be  a  remedy  as  certain,  complete, 
prompt,  and  efficient  to  attain  the  ends  of 
justice  as  the  remedy  in  equity.  Williams 
v.  Xeeh^  67  C.  C.  A.  171,  134  Fed.  1,    69:  232 

28.  A  remedy  at  law,  in  order  to  defeat  a 
suit  in  equity,  must  be  as  complete  and 
beneficial  as  the  latter.  Hodges  v.  Rowing, 
58  Conn.  12,  18  Atl.  979,  7:  87 

29.  Equity  will  take  jurisdiction  in  all 
cases  where  a  right  recognized  by  municipal 
law  exists,  and  courts  of  laAv  do  not  pro- 
vide an  adequate  remedy  for  the  enforce- 
ment, maintenance,  and  protection  of  that 
right.  Gavin  v.  Curtin.  171  111.  640.  49  N. 
E.   523,  40:  776 

30.  A  court  of  chancery  is  not,  anj'  more 
than  a  court  of  law,  clothed  with  legislative 
power.  It  may,  in  cases  where  no  adequate 
remedy  at  law  exists,  enforce,  in  its  own 
appropriate  way.  the  specific  performance  of 
an  existing  legal  obligation  arising  out  of 
contract,  law,  or  usage,  but  it  cannot  create 
the  obligation.  Delaware,  L.  &  W.  R.  Co.  v. 
Central  Stockvards  &  T.  Co.  (N.  J.  Err.  & 
App.1  45  N.  J.  Eq.  50.  17  Atl.  146.       6:  855 

■^1.  When  the  law  cannot  give  protection 
and  relief  to  which  a  complainant  in 
■ijuily  is  admittedly  entitled,  the  chancellor 
can  Tin  more  Avithhold  relief  than  the  law 
can  deny  protection  and  relief  if  it  is  able 
t"  Liive  tliein.  Sullivan  v.  .Tones  &  L.  Steel 
(  .1.  20S!  Pa.  ,->40.  57  Atl.  106.").  66:  712 

'.)2.  An  a^'ailable  legal  defense  to  a  |>end- 
inir  action  at  law  which  is  furnished  by  a 
\  i'i.j    release   will    ni>t    prevent    equitable   re- 
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lief  in  favor  of  the  defendant  when  the 
trial  of  the  action  at  law  might  affect  his 
reputation  and  character  in  the  community 
by  reason  of  charges  and  revelations  as  to 
his  past  conduct,  whether  real  or  fabricated, 
on  which  the  action  was  based.  Bomeisler 
V.  Forster.  154  N.  Y.  229,  48  N.  E.  534, 

39:  240 

33.  Where  the  material  facts  out  of  which 
plaintifTs  rights  arise  are  admitted,  and,  if 
there  is  a  doubt  as  to  his  rights,  it  is  one 
of  law,  not  of  fact,  it  is  not  necessary  that 
he  should  first  establish  his  rights  at  law 
before  asking  relief  in  equity.  Rankin's  Ap- 
peal ^Pa.)   1  Monaghan,  308,  16  Atl.  82. 

2:  429 

34.  Setting  up  unconstitutionality  of  a 
statute  in  defense  of  a  criminal  information 
or  indictment  gives  an  adequate  remedy  at 
law  against  the  statute,  which  will  preclude 
equital)le  relief,  where  it  can  be  enforced 
only  by  such  criminal  proceedings.  State 
ex  rel  Kenaraore  v.  Wood,  155  Mo.  425,  50 
S.  W.  474,  48:  596 

35.  Equity  will  not  take  cognizance  of  an 
ordinary  matter  of  trespass,  or  of  the  vio- 
lation of  any  legal  right,  unless  the  circum- 
stances are  of  such  a  character  as  to  bring 
the  case  under  some  recognized  head  of 
equity  jurisdiction.  Equity  will,  however, 
afford  a  remedy  in  such  cases  where  the 
remedy  at  law  is  incomplete  and  inade- 
quate to  give  such  relief  as  the  nature  of 
the  case  demands.  Haines  v.  Hall,  17  Or. 
165.  20  Pae.  831,  3:  609 

36.  Where  the  ground  of  the  complaint  of 
a  gas  company  against  a  village  is  that  the 
village  is  using  more  gas  than  it  is  entitled 
to  under  its  contract  for  street  lamps,  an 
action  at  law  will  lie  for  the  value  of  the 

•excess;  and  the  case  is  not  one  for  equity. 
Saltsburg  Gas  Co.  v.  Saltsburg.  138  Pa.  250, 
20  Atl.  844,  10:  193 

.37.  The  publication  of  an  unjust  and  ma- 
licious criticism  of  a  manufactured  article 
is  not  the  subject  of  equitable  cognizance, 
although  the  manufacturer  has  no  remedy 
at  law  because  of  inability  to  prove  special 
damage.  :\rarlin  Firearm's  Co.  v.  Shields. 
171  N.  Y.  384,  64  X.  E.  163,  59:  310 

38.  One  of  two  lawyers  who  have  under- 
taken to  conduct  litigation  for  a  client  has 
a  plain,  adequate,  and  complete  remedy  at 
law  in  an  action  for  money  had  and  received 
to  his  use,  which  will  preclude  a  resort  to 
equity  in  case  the  other  receives  and  re- 
tains' an  undue  proportion  of  the  compen- 
sation paid  for  the  services.  Willis  v. 
Crawford,  38  Or,  522.  63  Pae.  085.  64  Pae. 
866.  53:  904 

.39.  Relief  in  equity  by  reason  of  an  estop- 
pel cannot  be  granted  to  the  holders  of  the 
notes  of  a  married  woman  who  had  the 
proceeds,  against  the  legal  defense  that  the 
notes  are  void  because  made  jiayable  to  her 
husband,  who  indorsed  them.  Xational 
Granite  Rank  v.  Tyndale.  17G  :\Iass.  547.  57 
N.   E.   1022.  -^1  '■  447 

40.  There  is  no  adequate  remedy  at  law 
for  a  defrauded  vendor  of  goods,  w^ho  did 
not   learn   of  the    fraud  until   the  pnrrhaspr 


had  sold  a  large  part  of  them  to  bona  fide 
purchasers,  and  then  had  made  an  assign- 
ment for  creditors,  which  will  defeat  the 
jurisdiction  of  equity  to  aid  him  to  reach 
the  proceeds  in  the  hands  of  the  assignee. 
American  Sugar  Ref.  Co.  v.  Fancher.  145  N. 
Y.  552,  40  X.  E.  206,  27 :  757 

41.  Equity  has  jurisdiction  to  set  aside 
an  illegal  contract  of  a  board  of  education, 
which  will  create  a  debt  in  fraud  of  the 
rights  of  taxpayers,  if  there  is  no  other 
adequate  remedy.  IJonaker  v.  Pocatalico 
Dist.  Bd.  of  Edu.  42  W.  Va.  170,  24  S.  E.  544, 

32:  413 

42.  The  jurisdiction  of  equity  to  entertain 
a  suit  by  a  taxpayer,  suing  on  behalf  of 
himself  and  others,  to  compel  restoration  of 
county  funds  illegally  withdrawn  by  order 
of  the  board  of  supervisors,  is  not  taken 
away  by  a  statute  giving  a  right,  upon  con- 
currence of  six  freeholders,  to  appeal  from 
the  order  of  the  board,  allowing  the  claim 
within  thirty  days  after  it  is  rendered. 
Johnson  v.  Black.  103  Va.  477,  49  S.  E.  633. 

68:  264 
Corporate  matters. 
See  also  supra,  12;  infra,  53. 

43.  The  statutory  lien  of  a  corporation 
upon  its  stock  for  the  debt  of  a  stockholder 
cannot  be  foreclosed  in  equity,  when  the 
remedy  by  judgment  and  execution  is  not 
inadequate.  Aldine  Mfg.  Co.  v.  Phillips. 
118  Mich.  162.  76  N.  W.  371,  42:  531 

44.  The  right  to  prosecute  legal  remedies 
to  reach  \Hipaid  stock  subscriptions  is  not 
so  unavailable  to  assignees  of  a  judgment 
against  the  corporation  as  to  enable  them  to 
resort  to  equitv  for  that  purpose.  Hall  v. 
Henderson.  134^Ala.  455,  32  So.  840,    63:  673 

45.  Compelling  creditors  of  a  corporation 
to  elect  between  a  pending  garnishment  pro- 
ceeding and  suit  in  chancery  to  reach  un- 
paid stock  subscriptions  will  not  confer 
jurisdiction  on  the  chancery  court  if  it  did 
not  otherwise  exist.  Id. 
As  to  real  property. 

46.  Statutes  providing  a  summary  remedy 
for  a  landlord  to  obtain  possession  of  the 
leased  premises  do  not  deprive  equity  of 
jurisdiction  of  a  suit  to  determine  the  ricrhts 
of  the  parties  under  a  clause  in  the  lease 
giving  a  right  to  renewal  at  a  rental  to  be 
fixed  by  arbitrators,  since  the  remedy  pro- 
vided bv  them  is  not  adequate.  Kaufmann 
V.  Liggett.  209  Pa.  87,  58  Atl.  129,     67:  35.1 

47.  A  bill  for  relief  may  be  maintained  in 
equity  by  one  who  has  purchased  land  at 
an  execution  sale  and  been  put  into  posses- 
sion by  a  writ,  where,  after  the  sale,  the 
land  has  been  conveyed  by  the  jiidginent 
debtor  to  irresponsible  third  persons  who 
liad  full  knowledge  of  the  facts,  and  who 
have  tres;iassed  upon  the  land  by  pasturing 
it  and  cutting  standing  timber  thereon,  and 
threaten  to  continue  the  trespas.ses  in  the 
future,  and  to  do  violence  to  anyone  seek- 
ing to  occupv  the  premises  under  the  law 
ful  owner.  Corinth  v.  Locke,  62  Vt.  411.  20 
Atl.  809.  _  11:  207 

48.  Equity  has  jurisdiction  of  a  suit  tn 
terminate  the  rights  of  a  railroad  company 
in  land  trrnntcd  to  it  for  n  right  of  way  nu 
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condition  that  it  maintain  depots  on  the 
property,  where  the  original  grantee  is  in- 
solvent, so  that  a  judgment  at  law  would 
be  of  no  avail,  and  the  grantor  has  only  an 
easement  remaining  in  the  land,  so  that 
he  cannot  maintain  ejectment.  Lyman  v. 
Suburban  R.  Co.  190  111.  320,  60  N.  E.  515, 

52:  645 
Collection  of  taxes. 

49.  A  suit  by  the  state  or  by  a  county 
for  the  collection  of  taxes  is  not  within  the 
jurisdiction  of  a  court  of  equity,  where  the 
statutes  have  provided  eflRcient  remedies  to 
enforce  pavment  of  the  taxes  without  suit, 
ilarve  v.  Diggs.  98  Va.  749,  37  S.  E.  315. 

"^  51:902 

e.  Relief  against  Judgment. 

•Judgment  Obtained  in  Other  Courts,  see 
Courts.  404. 

Injunction,  against  Judgment,  see  Injunc- 
tion. 267,  268,  276-294. 

Relief  against  Judgment  Generally,  see 
Judgment,  VII. 

For  Editorial  Notes,  see  infra,  IV.  §  8. 

50.  Resort  to  equity  to  vacate  a  judg- 
ment procured  by  fraud  cannot  be  had 
where  the  statutes  provide  a  plain  and 
adequate  remedy  at  law  for  the  alleged 
wrong.  Travelers'  Protective  Asso.  v.  Gil- 
bert. 49  C.  C.  A.  309,  111  Fed.  269,       55:  538 

51.  A  suit  in  equity  will  lie  to  set  aside  a 
judgment  quieting  title  to  real  estate,  which 
was  taken  by  default  after  notice  by  publi- 
cation, where  defendant  had  no  actual 
notice  of  the  action  until  the  time  for  mak- 
ing a  defense  therein  had  elapsed,  and 
plaintiff  had  no  title  to  the  property,  but 
knowingly  set  out  a  fa.lse  statement  of 
cause  of  action  in  his  complaint  and  in  the 
nffiflnvii  for  publication.  Dunlap  v.  Steere, 
92  Oal.  344.  28  Par.  563.  16:  361 

d.  Cases  of  Fraud. 

Aid  of.  to  Participant  in  Illegal  Contract, 
see  Contracts,  II.  g. 

Jurisdiction  to  Set  Aside  Judgment  Ob- 
tained by,  see  Courts.  404. 

To  Set  Aside  Mortgage  of  Infant's  Prop- 
erty, see  Infants,  100. 

Sep  also  supra.  40.  50:  infra,  59.  60:  Specific 
Performance.  1. 

For  Editorial  Notes,  see  infra,  IV.  §§  5-7. 

0-2.  Equity  has  jurisdiction  of  a  suit  to 
recover  from  the  estate  of  an  alleged 
pauper  for  money  and  goods  furnished  her. 
ix'Ciiu^f  <if  liPf  fraudulent  representations  j 
as  to  lifr  poverty. —ospocially  where  numer-  ! 
on-  -mnll  items  mu^t  be  taken  into  account 
in  a-cortaining  the  compensation  due. 
An.l'T^oii  V.  Eeirers  (N.  J.  Err.  &  App.)  63 
X.    T.   Kq.  264.  49  Atl.  .578.  55:  570 

■"i^K  Till'  unaiithorizprl  cancelation  and 
'-iirrr'ruli'r  liv  tlie  prpsidpnt  of  a  corporation 
nf  i:otp~  !^i\on  for  stock  subscriptions  does 
not  iinrilvo  fraud  on  the  part  nf  tlip  ooni- 
i>any  wliidi  will  irive  equity  inri-di't  ion  of 
a  ~uit  by  it?  creditor  to  reach  the  unpaid 
<:'i-   'MiM"!!-.   althiiuLr'i  hi-  -t  nt  ntorv  ri'ni'''l  V 


by  garnishment  is  thereby  defeated.     Hall 
V.  Henderson,  134  Ala.  455,  32  So.  840, 

63:  673 

e.  To  Prevent  Irreparable  Damage. 

Sufficiency  of  Allegation  as  to,  see  Pleading, 

441,  442. 
As   Ground   for    Specific    Performance,    see 

Specific  Performance,  65. 
See  also  infra,  56,  70;  Injunction,  5. 

54.  To  justify  the  interference  of  a  court 
of  equity  on  the  ground  that  its  interfer- 
ence is  necessary  to  prevent  irreparable 
damage,  the  complainant's  legal  right  must 
be  clear.  There  can  be  no  damage,  irre- 
parable or  otherwise,  where  there  is  no 
violation  of  a  right,  Delaware,  L.  &  W.  R. 
Co.  V.  Central  Stockyards  &  T.  Co.  (K  J. 
Err.  &  App.)  45  N.  J.  Eq.  50,  17  Atl.  146, 

6:855 

55.  Where  the  only  ground  laid  to  sup- 
port the  jurisdiction  of  a  court  of  equity  ia 
that  the  defendant  is  violating  a  legal  right 
of  the  complainant  to  his  irreparable  injury, 
the  complainant,  to  be  entitled  to  the  aid  ' 
of  the  court,  must  show  that  his  adversary's 
conduct  is  uncon.scientious.  Id. 

f.  To  Cancel  Instruments. 

Nontransferable  Railroad  Ticket,  see  Car- 
riers, 618. 

Jurisdiction  to  Reform  Instruments,  see 
Reformation    of    Instruments. 

As  to  Cancelation  of  Instruments  Generally, 
see  Cancelation  of  Instruments. 

See  also  infra,  77. 

For  Editorial  Notes,  see  infra,  IV.  §  4. 

56.  A  court  of  equity  will  not  interfere  to 
decree  the  cancelation  of  a  written  instru-  • 
ment.  unless  some  special  circumstance  is 
shown  to  exist  establishing  the  necessity 
of  a  resort  to  equity  to  prevent  irreparable 
injury.     Ada  County   v.   Bullen   Bridge   Co. 

5  Idaho,  79,  48  Pac.  818,  36:  367 

Deeds. 

Territorial  Limitation  on  Jurisdiction,  see 
Courts,  56. 

57.  A  suit  to  cancel  a  deed  to  an  infant, 
after  his  disaffirmance  on  coming  of  age, 
can  be  maintained  on  his  subsequently 
claiming  to  affirm  it,  as  the  disaffirmance 
did  not  reinvest  the  grantor  with  title. 
IMcCartv  v.  Woodstock  Iron  Co.  92  Ala.  463, 
8  So.  417,  12:136 

-").S.  A  suit  in  equity  by  a  woman  to  set 
aside  a  deed  made  by  her  former  husband 
pending  a  divorce  suit  in  which  a  decree  was 
made  giving  her  the  land  will  not  be  de- 
foato'!  on  the  ground  that  she  has  a  com- 
plete remedv  at  law.  Powell  v.  Campbell. 
20  Nev.  2.32.  20  Pac.  lo6.  2:  615 

59.  Equity  has  jurisdiction  of  a  bill  by 
one  who  by  actual  fraud  has  been  induced 
to  take  a  warranty  deed  for  a  tract  of  land 
containing  only  about  three  fourths  of  the 
quantity  it  was  represented  to  contain,  and 
give  back  a  trust  deed  to  secure  a  part  of 
the    purchase    money,    to    cancel    the    trust 
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deed,  and  adjust  the  compensation  for  the 
deficit.  McGhee  v.  Bell,  170  Mo.  121,  70  S. 
W.  493,  59:  761 

Release  or  receipt. 

60.  Equity  has  jurisdiction  of  a  suit  to 
obtain  the  cancelation  and  surrender  of  a 
receipt  renewing  a  lapsed  life  insurance 
policy,  which  was  obtained  by  fraud,  al- 
though the  fraud  '.vould  be  a  good  defense 
to  the  pending  action  at  law  on  the  policy. 
-John  Hancock  Mut.  L.  Ins.  Co.  v.  Dick,  114 
Mich.  337,  72  N.  W.  179,  43:  566 

61.  A  forged  release  will  not  avail  to  de- 
feat an  action  at  law  brought  to  recover 
legacies.  Hence  a  suit  in  equity  cannot  be 
maintained  for  the  purpose  of  canceling  such 
relea.se  Gale  v.  Xickerson,  151  Mass.  428, 
24  N.  E.  400.  9:  200 
Countj'  warrants. 

■fi2.  An  equitable  action  cannot  be  main- 
tained to  cancel  county  warrants  alleged  to 
have  been  illegally  issued,  when  there  ex- 
ists an  adequate  remedy  at  law,  either  af- 
firmative or  defensive,  such  as  the  action 
provided  for  by  Id.  Rev.  Stat.  §  4928,  to 
determine  an  adverse  claim.  Ada  County 
v.  l^uJlen  Bridge  Co.  5  Idaho.  79.  48  Pac.  818, 

36:  367 

63.  Where  an  illegal  appropriation  has 
been  made  by  a  town  council  and  warrants 
drawn  thereon,  some  of  which  have  been 
paid,  equity  has  jurisdiction  of  a  suit  to 
cancel  the  impaid  warrants,  to  compel  re- 
payment of  the  money  paid,  and  to  annul 
the  appropriation;  and  the  recalling  and 
cancelation  of  the  unpaid  warrants  after 
suit  is  brought  will  not  oust  the  jurisdiction. 
In  such  case  the  coiirt  may  grant  affirma- 
tive, as  well  as  injunctive,  relief.  Russell  v. 
Tate,  52  Ark.  541,  13  S.  W.  130,  7:  180 
Transfer  of  stock. 

64.  Equity  has  jurisdiction  of  a  suit  to 
compel  a  corporation  to  cancel  a  transfer 
of  shares  of  stock  which  it  has  made  on  the 
faith  of  forged  powers  of  attorney,  and  to 
reissue  the  stock  to  the  real  ow^ner,  or  else 
pay  the  value  thereof,  since  the  corporation 
is  a  trustee  of  the  shareholder  to  protect  his 
title.  Pennsvlvania  Co.  for  Ins.  etc..  v. 
Franklin  F.  Ins.  Co.  181  Pa.  40,  37  Atl.  191. 

37:  780 

g.  To  Avoid  Multiplicity  of  Suits. 

Joinder  of  Plaintiffs  to  Avoid,  see  Parties, 

114. 
See  also  Injunction.  4,  8.  77.  177,  201.  202, 

310-320,  363. 
For  Editorial  Notes,  see  infra,  IV.  §  1. 

^  65.  A  suit  in  equity  to  determine  the 
jnghts  to  use  or  divert  the  waters  of  a 
stream  by  virtue  of  riparian  rights,  ap- 
propriation, prescription,  or  otherwise,  when 
claimed  by  a  large  number  of  persons,  and 
to  enjoin  infringement,  under  color  thereof, 
of  rights  acquired  under  the  Nebraska  ir- 
rigation act  of  1895.  may  be  maintained  in 
order  to  avoid  a  multipHcitv  of  suits. 
Crawford  Co.  v.  Hall.  67  Neb".  325,  93  N. 
W.  781.  60:  889 

66.  The  avoidance  of  a  multiplicity  of 
suits  will  ?ivp  equity  jurisdiction   of  a  suit 


by  a  municipal  corporation  to  enjoin  a  com- 
pany which  has  laid  gas  mains  in  its  streets 
from  violating  its  contract  as  to  maximum 
rates,  where  it  is  entitled  to  nominal  dam- 
ages at  law,  and  each  inhabitant  has  a  right 
of  action  to  vindicate  his  rights.  Muncie 
Natural  Gas  Co.  v.  Muncie,  160  Ind.  97,  66  N. 
E.  436,  60:  822 

67.  Compensation  for  damages  may  be  al- 
lowed in  equity  to  avoid  multiplicity  of 
suits  where  a  remainderaian,  reversioner,  or 
tenant  in  common,  sues  to  enjoin  waste. 
Williamson  v.  Jones,  43  W.  Va.  562.  27  8. 
E.  411,  38:  694 

h.  Retaining  Jurisdiction. 

See  also  supra,  67;  infra,  84. 

For  Editorial  Notes,  see  infra,  IV.  §  8. 

68.  A  court  of  equity,  having  acquired  ju- 
risdiction of  the  case,  has  power  to  afford 
the  proper  equitable  relief  which  is  demand- 
ed. Killmer  v.  Wuchner,  79  Iowa,  722,  45 
N.  W.  299,  8:  289 

69.  Where  the  objection  that  a  party  has 
an  adequate  remedy  at  law  is  not  taken 
until  after  the  testimony  is  all  in,  the 
court,  in  its  discretion,  will  retain  the  cause 
if  the  court  is  competent  to  grant  the  relief 
asked  for,  and  has  jurisdiction  over  the 
subject-matter.  Coast  Co.  v.  Spring  Lake 
(N.  J.  Err.  &  App.)  58  N.  J.  Eq.  586,  47  Atl. 
1131,  51:657 

70.  Equity,  acquiring  jurisdiction  to  pre- 
vent acts  of  irreparable  injury  to  land,  may 
go  on  to  give  full  relief  though  in  so  doing 
it  be  necessary  to  decide  between  two  ad- 
verse titles.  Bettman  v.  Harness.  42  W. 
Va.  433,  26  S.  E.  271,  36:  566 

71.  That  the  tenant's  right  to  an  injunc- 
tion against  the  landlord's  interference  with 
his  employment  of  the  premises  terminates 
pending  suit  by  the  expiration  of  the  term 
will  not  prevent  equity  from  retaining  the 
suit  to  assess  damages.  Case  v.  Minot,  158 
Mass.  577,  33  N.  E.  700,  22 :  536 

72.  Equity,  having  acquired  jurisdiction  in 
case  of  a  nuisance,  may  adjudge  reasonable 
and  adequate  damages  for  past  injuries. 
Price  V.  Oakfield  Highland  Creamery  Co.  87 
Wis.  5.36,  58  N.  W.  1039,  24:  333 

73.  Jurisdiction  having  attached  on  an 
injunction  against  the  execution  of  a  writ 
of  possession  in  favor  of  an  occupying  claim- 
ant, the  court  may  retain  the  cause  and  take 
and  state  accounts  which  are  necessary  to 
a  final  decree.  Leighton  v.  Young.  10  U.  S. 
App.  298,  3  C.  C.  A.  176.  52  Fed.  439,   18:  266 

74.  A  bill  to  enjoin  a  broker  from  with- 
drawing from  the  bank  margins  which  have 
been  deposited  with  him  on  stock -gambling 
transactions  will  not  be  entertained  as  a 
suit  for  an  accounting  because  other  custo- 
mers are  made  parties  defendant,  and  an 
accounting  is  alleged  to  be  necessary  to 
settle  the  conflicting  interests,  where  only 
two  of  such  customers  answer  the  bill,  and 
they  decline  to  state  the  nature  of  tlieir 
transactions,  one  even  admitting  that  he  has 
abandoned  his  interest.  Baxter  v.  Deneen, 
98  :\H.  181.  57  Atl.  601.  64:  949 
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II.  Transfers  between  Law  and  Equity. 

Joinder  of  Legal  and  Equitable  Actions,  see 
Action  or  Suit,  93-97. 

As  to  Choice  Between  Legal  or  Equitable 
Form  of  Action,  see  Election  of  Rem- 
edies, 15-19. 

Imposition  of  Condition  on  Canceling  Usuri- 
ous Contract,  see  Usury,  48. 

See  also  Garnishment,  105. 

For  Editorial  Notes,  see  infra,  IV.  §  1. 

75.  An  action  of  assumpsit  against  a  co- 
tenant  may  be  allowed  to  be  changed,  if 
necessary,  into  a  bill  in  equity,  under  the 
New  Hampshire  practice.  Gage  v.  Gage,  66 
N.  H.  282,  29  Atl.  543,  28:  829 

76.  An  exception  by  the  holder  of  an  un- 
secured obligation  to  the  filing  of  a  claim 
against  the  assigned  estate  of  the  debtor  by 
the  holder  of  a  note  executed  by  the  debtor 
with  sureties  does  not  raise  an  equitable 
issue  which  will  compel  the  transfer  of  the 
case  to  the  equity  side  of  the  court,  since  the 
holder  of  the  note  with  the  sureties  will  not, 
at  the  instance  of  the  holder  of  the  un- 
secured obligation,  be  compelled  to  resort  to 
the  sureties  for  payment  in  preference  to 
the  debtor's  estate.  Re  Hobson's  Estate, 
81  Iowa,  392.  46  X.  W.  1095,  11:  255 

77.  Refusal  to  transfer  an  action  upon  an 
insur.ince  policy  to  equity  because  of  a  de- 
mand in  the  answer  for  cancelation  in  the 
policy  is  not  error  where  the  answer  raises 
the  issue  of  fraud,  which  is  properly  triable 
at  law.  Welch  v.  I'nion  C.  L.  Ins.'  Co.  108 
Iowa,  224,  78  N.  W.  853,  50:  774 

78.  Where,  after  equitable  issues  as  to 
reformation  of  a  policy  of  fire  insurance 
liave  boon  tried  and  determined  against  the 
l)laintifT.  the  court  without  objection  has 
londorod  judgment  for  her  for  the  value 
of  her  interest  in  the  property,  it  is  too  late 
to  move  to  transfer  the  case  to  the  ordinary 
docket.  Hartford  F.  Ins.  Co.  v.  Haas.  87 
Ky.  531.  ft  S.  W.  720.  2:  64 

79-80.  The  fact  that  an  action  at  law  is 
the  proper  remedy  is  not  ground  for  the 
dismissal  of  a  suit  in  equity  under  Iowa 
Code.  §  2514,  which  provides  in  effect  that 
an  error  as  to  the  kind  of  proceedings 
adopted  shall  not  cause  the  abatement  or 
dismissal  of  the  action,  but  merely  a  change 
into  the  proper  proceedings  and  a  transfer  to 
the  proper  docket.  Swift  v.  Calnan,  102 
Iowa.  206.  71   N.  W.  2.13.  37:462 


III.  Iviuity  Principles. 

a.  Tn  Oonoral. 

Dool.nririL'    Fnrfoitiir<>     in     Equitv    Suit,    see 

l^orfoitiiro.  .1. 
.•\pf)li<-;il>i1it  \-    of.    in    ('n.io«    nf    Fraud,    see 

'■"riilli]    ;llirl    D.'ri'it.    1. 

For    Ij^irorinl  Xotos.  soc  infrn.   TV.   §  S. 

si.  lv]iiify  look-:  ;it  Hio  ^uli-f  nnoo.  and 
will  .ii-ri".r;iril  iianios  and  pcnotrnte  dis- 
f:iii-<'-  of  f,,rm.  to  disf-nvor  ;i!!(l  dcnl  wifh  it. 
Stn.ktn..  V,  r-,.iitral  R.  Co.  fX.  .T.  Ph.)  .^0  V 
J.  F.|.  r,-2.  -24  All.  ont,  17-  o; 


82.  Equity  cannot  be  successfully  invoked 
to  inflict  injury  or  damage  to  the  defend- 
ant, without  securing  any  substantial  right 
or  benefit  to  the  plaintiff.  Mahler  v.  Brum- 
der,  92  W^is.  477,  66  N.  W.  502,  31 :  695 

83.  A  court  of  equity  should  not  com- 
mand a  defendant  to  do  what  he  plainly  has 
no  power  to  do.  Kempson  v.  Kempson  (N 
J.  Err.  &  App.)  63  N.  J.  Eq.  783,  52  Atl. 
360,  58:484 

84.  An  assessment  of  damages  may  be 
made,  and  a  writ  of  possession  issued,  if 
necessary,  in  a  suit  in  equity  to  prevent 
trespasses.  Ellis  v.  Blue  Mountain  Forest 
Asso.  69  N.  H.  385,  41  Atl.  856,  42:  570 

85.  If  a  person  conveys  property  to  an- 
other, coupled  with  a  condition  the  breach 
of  which  will,  if  taken  advantage  of.  cause 
the  title  to  revert  to  him,  the  condition  be- 
ing to  secure  the  payment  of  money,  or  the 
performance  of  an  obligation  the  breach  of 
which  can  be  fairly  measured  in  money  by 
some  established  rule,  the  particular  thing 
to  be  done,  or  the  particular  time  of  the 
doing  thereof,  not  being  made  essential  and 
of  the  very  essence  of  the  contract,  under 
some  circumstances  a  court  of  equity,  by 
an  arbitrary  rule  of  construction  peculiar  to 
that  jurisdiction,  may  say  the  parties  did 
not  intend  the  full  effect  of  their  language, 
but  purposed  to  have  the  condition  stand 
as  security  for  the  performance  of  the  obli- 
gation or  the  payment  of  an  equivalent  in 
monev.  Maginnis  v.  Knickerbocker  Ice  Co. 
112  Wis.  385,  88  N.  W.  300,  69:  833 
Mutuality. 

86.  Want  of  mutuality  which  will  pre- 
vent a  court  of  equity  from  granting  in- 
junctive relief  against  the  denial  of  a  con- 
tract right  to  the  control  and  management 
of  a  newspaper  does  not  exist  where  the 
contract  itself  provides  a  test  of  the  duty 
and  success  of  the  manager,  with  a  remedy 
in  case  of  his  failure  by  removal  from  his 
position  and  forfeiture  of  the  contract. 
.Tones  V.  Williams.  139  Mo.  1.  39  S.  W.  486, 
40S.  W.  3.53.  37:682 
Gift  or  trust. 

87.  A  court  of  equity  will  not  aid  a  mere 
volunteer  to  carry  into  effect  an  imperfect 
gift  or  an  executory  trust;  but  where  a 
voluntary  trust  upon  a  meritorious  con- 
sideration has  been  perfectly  created,  it  is 
irrevocable  and  may  be  enforced  in  equity. 
McCartney  v.  Ridgway.  160  111.  129.  43  N. 
E.  820,  .32:  556 
Restitution. 

88.  Equity  will  devise  a  remedy  to  meet 
each  new  emergency,  and  will  enforce  a 
restitution  if  the  ends  of  justice  require  it, 
where  a  fund  claimed  by  a  wrongdoer  is  un- 
der its  control.  Baltimore  Trust  &  G.  Co. 
V.   Han-ibleton.   84   Md.   456.   36   Atl.   597. 

40:  216 
80.  The  refunding  with  interest  of  money 
advanced  by  a  person  from  whom  the  legal 
title  to  land  is  taken  in  equity  may  be  made 
a  oordition  of  the  relief.  Galbraith  v. 
Trnoy.  l.>3  Til.  .54.  38  N.  E.  9.37.  28:  129 

Plainti.f  doing  equity. 
Fi.i-  IMitorial  Xotes.  see  infra.  IV.  §  8. 

■"^1.  Tiie   doctrine   of   equitable   election   is 
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founded  upon  the  principle  that  he  who 
seeks  equity  must  do  equity.  Barrier  v. 
Kelly,  82  Mi=s.  233.  33  So.  974,  62:  421 

91.  The  plaintiff  in  a  suit  in  equity  to 
determine  conflicting  claims  to  the  right  to 
use  or  divert  the  waters  of  a  stream  by 
virtue  of  riparian  rights,  appropriation, 
prescription,  or  otherwise,  and  enjoin  in- 
fringement, under  color  thereof,  of  rights 
acquired  under  the  Nebraska  irrigation  act 
of  1805,  may  offer  to  do  equity  by  com- 
pensating riparian  owners  whose  rights  are 
affected  by  the  construction  and  operation 
of  an  irrigation  canal,  and  in  such  case  the 
amounts  due  the  several  parties  by  way  of 
damages  may  become  a  proper  subject  of 
inquiry  and  adjudication  therein.  Craw- 
ford V.  Hall,  67  Neb.  325,  93  N.  W.  781, 

60:  889 

b.  Coming  into   Equity   with  Clean   Hands. 

For  Editorial  Notes,  see  infra,  IV.  §  8. 

92.  The  principle,  "He  who  comes  into 
equity  must  do  so  with  clean  hands,"  re- 
pels a  complainant  only  when  his  iniquity 
has  an  immediate  and  necessary  relation  to 
the  equity  for  which  he  sues.  Shaver  v. 
Heller  &  M.  Co.  48  C.  C.  A.  48.  108  Fed.  821. 

65:  878 

93.  The  principle,  "He  who  comes  into 
equity  must  do  so  with  clean  hands."  repels 
a  cornplainant  only  when  his  iniquity  con- 
sists of  wrongful  conduct  in  the  acts  or 
transactions  which  raise  the  equity  he  seeks 
to  enforce.  Trice  v.  Comstock.  57  C.  C.  A. 
646,  121  Fed.  620,  61 :  176 

94.  Equity  will  not  aid  a  person  in  an 
action,  if  he  requires  the  aid  of  an  illegal 
transaction  to  establish  his  case.  Nester  v. 
Continental  Brew.  Co.  161  Pa.  473.  29  Atl. 
104,  24:247 

95.  The  principle  upon  which  it  has  been 
held  that  a  plaintiff  will  be  refused  equita- 
ble relief  when  he  has,  without  proper  ob- 
jection, permitted  another  person  to_  erect 
a  structure  on  his  own  land  in  violation  of 
some  contract  or  condition  which  the  plain- 
tiff is  entitled  to  enforce,  has  no  application 
where  the  structure  complained  of  is  on 
the  plaintiff's  land,  and  where  the  act  of 
defendant  in  erecting  it,  or  maintaining  it, 
is  an  invasion  of  the  owner's  rights  therein. 
Hodn-kins  v.  Farrington.  150  INTass.  19.  22 
N.  E.  73,  '  5:  209 

on.  A  person  after  years  of  delay  in  en- 
forcing a  mortgage,  at  his  special  request, 
and  his  repeated  promise  to  pay  the  debt  in 
one  cape,  and  after  negotiations  in  which  he 
promised  to  pay  within  ninety  days  a  re- 
duced amount,  is  not  entitled  to  relief  in 
equity  from  the  lien  of  the  mortgage  on 
the  ground  that  the  statute  of  limitations 
ha=;  run  in  his  favor.  ^leKisson  v.  Daven- 
port. S3  'Mich.  211,  47  N.  W.  100.       10:  507 

07.  A  foiisignee  will  not  receive  the  aid 
of  odiiitv  to  compel  the  delivery  to  it  of 
frpisrht  by  a  carrier,  which  is  refused  be- 
cau-'^  nf  the  consignee's  refusal  to  comply 
vith  rpasnnable  reirulations  for  the  prompt 


return  of  cars.  Kentucky  Wagon  Mfg.  Co. 
V.  Ohio  &  M.  R.  Co.  98  Ky.  152.  32  S.  W. 
595,  36:  850 

Corporations. 

98.  A  corporation  cannot  be  denied  relief 
in  a  proper  case  in  a  court  of  equity  be- 
cause of  ultra  vires  acts  in  relation  to  the 
subject-matter  of  the  litigation,  under  the 
maxim  that  a  party  coming  into  a  court  of 
equity  must  come  with  clean  hands.  Chi- 
cago V.  Union  Stockyards  &  T.  Co.  104  111. 
224,  45  N.  E.  430,  35:  281 

99.  That  a  stockyards  company  author- 
ized by  its  charter  to  maintain  a  railroad 
for  certain  purposes  has  used  such  road  for 
unauthorized  purposes  will  not  prevent  its 
obtaining  relief  against  an  unlawful  removal 
of  its  tracks  upon  the  ground  that  it  does 
not  come  into  court  with  clean  hands.       Id. 

100.  A  corporation  wilfully  frustrating 
the  public  benefit  which  it  was  created  to 
confer  is  entitled  to  no  equitable  con- 
sideration. Scranton  Electric  Light  &  H. 
Co.'s  Appeal,  122  Pa.  154,  15  Atl.  446. 

1:285 

101.  A  corporation  has  no  standing  in 
equity  to  suppress,  for  its  benefit,  a  compe- 
tition that  has  arisen  from  its  neglect  of  a 
charter  duty.  Id. 
In  trademark  cases. 

For  Editorial  Notes,  see  infra,  IV.  §  8. 

102.  The  exclusive  use  of  a  trademark 
which  contains  a  false  representation  calcu- 
lated to  deceive  the  public  as  to  the  manu- 
facture of  the  article  and  the  place  where  it 
is  manufactured  will  not  be  protected  by 
courts  of  equity.  .Joseph  v.  Macowskv,  96 
Cal.  518,  31  Paci:  914,  19:  53 

103.  Material  misrepresentations  in  the 
use  of  a  trademark  or  label  will  defeat  the 
right  of  the  owner  to  relief  in  equity  against 
an  infringement  or  imitation  by  others. 
Prince  ]Mfg.  Co.  v.  Prince's  Metallic  Paint 
Co.  135  N.  Y.  24,  31  N.  E.  990,  17:  129 

104.  The  fact  that  an  article  sold  by  the 
owner  under  a  trademai'k  which  misrepre- 
sents it  is  as  good  as  that  described  by  the 
trademark  does  not  relieve  him  from  the 
effect  of  his  misrepresentation  to  defeat  his 
rights  to  relief  in  equity  against  infringe- 
ments or  imitation  of  his  trademark  by 
others.  Id. 

105.  An  implied  representation  by  the  use 
on  a  label  of  the  words  "Prince's  Metallic 
Paint,"  that  the  product  was  from  the 
Prince  mine,  has  the  same  effect  on  the 
owner's  standing  in  equity,  if  this  repre- 
sentation is  untrue,  as  if  it  was  printed  in 
express  words  on  the  face  of  the  label.     Id. 

lOG.  The  fraudulent  use  of  the  term 
"Syrup  of  Figs"  as  the  name  of  a  laxative 
preparptioTi  into  which  only  a  slight  quanti- 
ty of  fig  juice  is  put,  not  for  the  purpose 
of  ehanninc:  its  moflicinal  character  or  even 
its  favor,  but  merely  to  give  a  weak  sup- 
port to  the  statement  that  the  article  is 
syrup  of  figs. — will  not  be  protected  in 
equitv  airainst  imitation.  California  Fig 
Svrup  Co.  V.  Frederick  Stearns  &  Co.  43  U. 
^'.  App.  2:14.  20  C.  C.  A.  22.  73  Fe<l.  SI 2. 

P,3:  .56 
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107.  The  use  as  a  trade  name  by  a  milk 
dealer,  of  the  name  of  a  well-known  ranch, 
cannot  be  protected  in  equity,  where  the 
milk  which  he  sells  is  not  from  that  ranch, 
even  If  it  is  of  a  superior  quality.  Mill- 
brae  Ck).  V.  Taylor  (Cal.)  No  Off.  Rep.  37 
Pac.  235.  25 :  193 

108.  Equity  will  not  protect  a  labor  union 
in  the  use  of  a  nontrademark  label  which  it 
distributes  to  all  its  members  to  be  placed 
upon  their  work,  the  object  of  which  is  to 
discriminate  between  union  and  nonunion 
labor,  and  to  coerce  the  latter  into  joining 
the  union,  by  recommending  to  the  public 
the  goods  on  which  such  labels  appear  be- 
cause made  by  union  labor,  and  denouncing 
all  other  goods  as  the  product  of  "inferior, 
rat-shop,  coolie,  prison,  or  filthy  tenement- 
house  workmanship."  McVey  v.  Brendel. 
144  Pa.  235,  22  Atl.  912,  13:  377 


IV.  Editorial  Notes. 
a.  Jurisdiction  and  powers. 

§  I.  Generally. 

As  a  separate  tribunal.     5:  226.* 

When  jurisdiction  of  law  and  equity  con- 
current.    5:  226:'   11:  67.* 

When  remedy  at  law  exists.  6:856;*  11: 
68.* 

Will  not  interfere  with  discretionary  power. 
8:  175.* 

To  prevent  multiplicity  of  suits.  1:801;* 
11:207.* 

Jurisdiction  in  respect  of  matters  criminal 
or  immoral,  but  not  affect- 
incr  property  right.  10: 
617.* 

Equity  jurisdiction  of  Federal  courts.  2: 
225.* 

Effect  of  state  legislation  to  limit  or  re- 
strain equity  jurisdiction. 
18:  260. 

Availability  in  Federal  courts  of  statutory 
remedies  limiting  or  en- 
larging equity  powers.  18: 
267. 

.Turisdiction  as  affected  bv  amount  in  contro- 
versy. '  9:203.* 

To  enforce  covenant  restrir-tinir  use  of  real 
property.  3:  581  :*  5: 
422."' 

To  enforce  antenuptial  contract.     2:  373.* 

To  prevent  waste.     11 :207." 

To  relieve   from   duress.     6:  493." 

To  decree  nullitv  of  marriage  or  its  di^so- 
'  lution.     25:  SOO. 

( t\('i'   cquitalilo   a>-iiiiiiiii'iit     of    a     fund.     4: 

.-\s  to  contest    foi'  nlli.i'.      '>:  40.1.* 

Ov.T  cliaritalilf  <r\it<.     1  :  41 S." 

'Ivor  f-iirporat ioTi-.     "2:  5.")]":    '.»:  fi.il.* 

Over  ]iro'-pf'(liii;_'-s  (()  fdi'foit  franrlii-;c«  of  ror- 

jMirnrioiis.      '.I :  ■273/ 
lii'modx'    in    P'|uit\'    w  Ikmi    <1:ituto    (lofi'rfive. 

5:  343.* 
F  iiii!;iMi'  riMivi]y  lo  -;uliifri     li,,~,.-  in  action 

to    iudLriiiPni     ;ifi,'r    T'otnrn 

of  no  proji'M't  \'  "^'iiiiiil.     t)3 : 
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§  2.  Protection  of  pe/sonal  rights. 

The  general  rule.     37:  783. 

Rights  relating  to  physical  life.     37:  784. 

Rights  relating  to  the  intellectual,  emotion- 
al, and  moral  life.  37: 
784. 

§  3.  Mistake  as  ground  of  equitable  relief. 

As  to  Effect  of  Mistake,  Generally,  see  Mis- 
take. 

Generally.  5:153;*  6:835;'  11:  857;*  12: 
273.* 

Necessity  that  mistake  be  material  and  free 
from  culpable  negligence. 
4:  483;*    6:  835.* 

Mistake  as  to  incidental  or  collateral  mat- 
ter.   4:483.* 

Mistake  of  fact.     6:  836.* 

Mistake  of  law.     5:  154;*    6:836.* 

Misconception  of  legal  rights.  5:  155;*  6: 
837.* 

Mistake  as  to  lesral  effect  of  instrument. 
6:  837.* 

Mistake  in  deseriotion  or  boundaries.  12: 
275.* 

Parol  evidence  to  show  mistake.     5:  158.* 

Character  of  evidence  necessary  to  prove 
mistake.     5:  159.* 

Burden  of  proof.     5:  159.* 

§  4.  Reformation. 

Of  written  instrument.    3:  189;*   5:156.* 

Correction    of   mistakes    in    contracts.      12: 
273.» 
Necessity  that  mistake  be  mutual.     5: 
157.* 

Reformation  of  deed.     5:  158;*    12:  274.* 
By   correcting   mistake  in  descriptions. 
12:  274.* 

Reformation  of  insurance  contracts.  2:  64:* 
3:189:*  5:712;*  6:200, 
838.* 

Character  of  evidence  required  to  authorize 
reformation.     3:  190.* 

Enforcement  of  corrected  agreement.  5: 
159.* 

§  5.  In  case  of  fraud. 

Denial  of  Remedy  under  Fraudulent  Con- 
tract, see  Contracts,  VIII. 
§  39. 

Power  to  relieve  from  fraud  or  to  protect; 
equitable  rights.  5:  189;* 
11 :  65.* 

Interference  of  equity  to  prevent  obtaining 
estate  by  fraud,  notwith- 
standing statute  of  frauds. 
2:  662.* 

§  6.  Equitable    relief    against   forfeiture    of 
estate. 

Cenoral  rules.     69:  833. 

CondHions  precedent.     69:  836. 

Forfeiture  will  be  relieved  when  compensa- 
tion    can    be    made.     69: 
839. 
In  general.     69:  839. 

Forfeiture  to  secure  payment  of  money. 
69:  639. 
General  rule.     69:  8.39. 
Orant  oi-  ilevisc  on  condition  of  sui>- 

port.    69:  841. 
Grant    01     devise    on    coTidition    of 
"lenient    of    tuoncv.      69: 
842. 
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Nonpayment  of  rent.    69:  844. 
Nonrenewal  of  lease.    60:  846. 
Nonpayment  of  taxes.    69:  848. 
Failure    to     remove     encumbrance. 
69:  849. 
Fraud,  accident,  mistake.     69:  849. 
Effect  of  conduct  of  obligee.    69:  851. 
Collateral  covenants.    69:  853. 
In  general.     69:  853. 
Failure  to  improve  or  repair.     69:  854. 
Failure  to  insure.     69:  856. 
Other  covenants.    69:  856. 
Copyholds.     69:  858. 
Mining  leases.     69:  858. 
Conditions  against  marriage.     69:  858. 
After  forfeiture  declared.     69:  865. 
Statutory  forfeiture.     69:  866. 
Statutory  jurisdiction.     69:  866. 
§  7.  Jurisdiction    over    suits    affecting    real 
property  in  another  state  or  country. 
In  general;   jurisdiction  limited  to  suits  in 

personam,.     69:  673. 
Conditions  of  jurisdiction.     69:  675. 

Necessity  of  proper  case  for  equitable 

intervention.     69:  675. 
Ability  to  grant  effective  relief  by  a  de- 
cree in  personcmi  the  cri- 
terion of  jurisdiction.    69: 
676. 
Nonresidence  of  defendant  as  affecting 

jurisdiction.     69:  677. 
Discretion  as  to  exercising  jurisdiction. 
69:  678. 
Particular  subjects  of  jurisdiction.     69:  678. 
Creation    and    enforcement    of    trusts; 
substitution     of    trustees. 
69:  678. 
Suit  for  specific  performance.     69:  681. 
Suit  to  remove  cloud  on  title;   to  cancel 

void  mortgage.     69:  682. 
Foreclosure  of  mortgage  or  other  lien. 

32:  208;  69:  682. 
Suit  to  redeem.     09:  685. 
Suit  to  reform  deed;    or  to  have  deed 
declared  a  mortgage.    69: 
685. 
Relief  from  fraud.     69:  686. 

As  between  parties  or  privies.     69: 

686. 
As   between   oite   party   and   credi- 
tors of  the  other.     69 :  688. 
Injunction.     69:  689. 
Accounting  and  incidental  relief  by  req- 
uisition     of      conveyance. 
60:  691. 
Partition.     69:  692. 
Appointment  of  receiver.     69:  693. 
Miscellaneous.     69:  693. 
Form  of  relief;    effect   and  enforcement  of 
decree.      69:  694. 

b.  Rules;  principles;  maxims. 

§  8.  Generally. 

Refusal  to  Enforce  Illegal  or  Immoral  Con- 
tract, see  Contracts,  VIII. 
§38. 

Following  the  law.     4:  858  ;*    7:  8.").* 
Rulo  that  equitable  priiiciples  govern  equita- 
ble rights.     10:  292.* 
Denial    of   equitablo    aid    for   deception    and 
fra'id  in  us"?  of  trademark. 
17:  130.' 


Refusal  to  aid  immoral  or  illegal  act.  5: 
344.» 

Retention  of  jurisdiction  to  afford  complete 
relief.    3:  191.* 

Constitutional  right  to  trial  by  jury  in 
equitable  case  on  account 
of  demand  for  damages. 
15:  287. 

When  equitable  relief  will  be  granted 
against  usurious  contracts, 
9:  293.* 

Equitable  defense  as  ground  for  injunction 
against  judgment  against 
surety.    31:  64. 

Conclusiveness,  in  court  of  equity,  of  judg- 
ment.   1 :  573.* 

Application  of  statute  of  limitations  to  equi- 
table actions.  2  829;*  8: 
481.* 

Whether  equitable  title  will  support  eject- 
ment.    18:  781. 

Equitable  liens.    4:  247.* 

Maxim  that  equity  looks  upon  that  as  done 
which  ought  to  have  been 
done.     5:  104.* 

Requiring  infant  to  do  equity.     1:  863.* 

Maxim  as  to  coming  with  clean  hands.     2: 
368;*    11:458.* 
Instances  of  application  of  maxim.     2: 
368.* 

§  9.  Cross  demands;    set-offs. 

Equity  rule  as  to  cross  demands.  2:  273;* 
11:259.* 

Setting  off  unliqviidatod  cross  demands.  9: 
108,-^  560.* 

Availability  of  equitable  set-off  against  as- 
signee.    2:  273.* 

Equitable  set-off  as  defense  again.st  holder 
of  negotiable  paper  trans- 
ferred after  maturity. 
46:  797. 


ERASURE. 

Of  Indorser's  Name,  Direction  for,  see  Bills 
and  Notes,  131. 

From  Ballots,  see  Elections,  186-191,  234- 
239. 

Of  Names  of  Obligors  on  Bond,  see  Princi- 
pal and  Surety,  18-21. 

From  Losislative  .Tournals,  see  Secretary  of 
State,  2. 

Revocation  of  Will  by,  see  Wills,  57-61. 


ERROR. 

As  to  Appellate  Review  in  General,  see  Ap- 
peal and  Error. 
For  Error  Coram  Nobis,  see  Coram  Nobis. 


ESCAPE. 

Of  Person  Convicted,  as  C round  for  Dismis- 
sal of  Appeal,  see  Appeal  and  I'rror, 
378. 
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ESCHEAT. 


Of  Person  Arrested.  Measures  to  Prevent, 
see  Arrest,  8-10. 

Evidence  of  Intended  Attempt  at,  see  Evi- 
dence, 1932. 

Homicide  by  Officer  to  Prevent,  see  Homi- 
cide, 34-36. 

1.  Assisting  one  confined  in  jail  without 
color  of  lawful  authority,  to  free  himself, 
without  violence,  is  not  unlawful.  People 
V.  Ah  Teung,  92  Cal.  421,  28  Pac.  577. 

15:  190 

What  constitutes. 

2.  When  the  statute  as  to  jail  liberties 
provides  that  no  person  committed  to  jail 
shall  enjoy  the  liberties  for  more  than  a 
specified  time,  unless  he  executes  a  general 
assignment,  the  neglect  of  a  person  who  has 
been  granted  the  liberties  on  giving  bond, 
either  to  render  himself  to  the  keeper  or  to 
make  an  assignment  within  such  specified 
time,  is  an  escape.  Re  Mc^lanaman,  16  R. 
I.  358,   16  Atl.  148,  1:561 

3.  A  statute  providing  for  the  punishment 
of  one  who,  being  confined  in  the  penitenti- 
ary, "breaks  such  prison  and  escapes  there- 
from," does  not  apply  to  an  escape  from  a 
state  quarry  2  miles  from  the  prison,  to 
which  the  prisoner  has  been  taken  to  work. 
State  V.  King,  114  Iowa.  413.  87  N.  W.  282. 

54:  853 

4.  Breaking  a  prison  is  not  eflTected  by  a 
prisoner's  concealing  himself  in  a  crevice 
in  a  stone  quarry  to  which  he  has  been  tak- 
en to  work  until  the  guards  withdraw  and 
then  walking  forth  without  impediment,  al- 
though to  aid  the  concealment  a  cover  is 
i^laced  over  the  crevice,  which  is  removed 
when  the  escape  is  effected.  Id. 
Remedy  for. 

Who  ^lav  Bring  Action  on  Bond  for.  see 
Parties,  72. 

5.  The  remedy  for  an  escape  from  jail 
liberties.  b\'  suit  upon  the  bond  required  j 
by  statute  "(R.  1.  Pub.  Stat.  chap.  225)  as 
a  condition  of  obtaining  the  privilege  of 
the  liberties,  is  cunuilative.  and  does  not 
take  away  the  common  law  riuht  of  recom- 
mitt;i]  on  a  new  execution.  Re  ^IcMana- 
man.   l(i  R.  1.  .158.  Ifi  Atl.   14S,  1:  561 

Ivlitoi-ia!    \otcs. 

Liability  of  county  for.     '','.):  (SO. 
Evidcncf;  of  crime  coiiiiiiit  t  cil  in   attempting 
to  ('>i-a]i(^  af1or  coinmission 
of  criti)^'  cliarLii'il.     02:  'S'AS.  ' 
.Tu<i  ill*  atioii    of    ])ri-(iii    Inriidi,       ]5:  UjO. 

When    irtifJi-i-nnnr-nt    wholly   illcnra]  and  [ 

v. .ill.      1."):   ]<Mi 
Iniiirisr)!iiiifii'       ..n      -n-picirm.  ptc,      l.'i:  I 

lit], 
iiifdi-iiialit y    oi    ■M^Mimit 'iionr.      1.'):  1!<1. 
!iiri'''-''(i.i'     (.'"     aiTU-^eil    a-     an     i-ienii'MT . 

l.v  i:i1. 

l-li'jllT     (■■:    ,,r.;tcf.    ..Ili-.  ;•    :.,     fi\U-y    ,!v.  .■illii'j    •,, 

ro.  ;ii,T  111-,.   ,.,,.;i,,;,^    i-'i~..i; 


ESCHEAT. 

Of  Corporate  Property,  see  Corporation,  71». 

Of  Abandoned  Railroad,  see  Eminent  Do- 
main, 156. 

Prevention  of,  by  Gift  of  Check,  see  Gift» 
38. 

1.  The  penalty  of  escheat  is  removed  al- 
though the  act  imposing  it  is  not  repealed 
in  terms,  when,  before  any  inquisition  is- 
taken,  a  statute  has  declared  that  the  land 
should  be  held  "indefeasibly  as  to  any  right 
of  escheat"  in  the  commonwealth.  Com.  ex. 
rel.  Attornev  General  v.  New  York,  L.  E. 
&  W.  R.  Co.  132  Pa.  591,  19  Atl.  291,  7:  634 

2.  The  incapacity  of  a  man's  administrat- 
or to  receive  the  proceeds  of  a  policy  on  his 
life  which  had  been  assigned  to  his  wife,, 
because  he  wilfully  took  her  life,  does  not 
cause  their  escheat  to  the  state,  but  they 
will  pass  to  her  distributees,  as  though  the 
husband  had  never  Deen  in  existence.  Lan- 
ier v.  Box,  112  Tenn.  393,  79  S.  W.  1042, 

64:458 
Right  of  state  to  counsel  fees,  on  recovery 
back  of  property  escheated. 

3.  The  expense,  including  reasonable 
counsel  fees,  of  the  successful  defense  by  the 
state  of  actions  for  the  proceeds  of  prop- 
erty which  had  been  escheated  in  proceed- 
ings that  were  regular  and  in  accordance 
with  the  statute,  may  be  deducted  from  the 
recovery  of  such  proceeds  by  subsequent 
claimants  under  Hill's  (Or.)  Ann.  Laws,  f 
3141.  Young  V.  State.  .36  Or.  417,  50  Pac. 
812,  47:54* 

4.  Failure  to  set  up  previous  payment  or 
the  value  of  services  of  special  counsel  in 
successfully  defending  prior  actions  against 
the  state  for  the  recovery  of  the  proceed* 
of  escheated  property-  will  not  prevent  the 
deduction  thereof  from  the  recovery  against 
the  state  in  a  subsequent  action  therefor,^ 
under  Hill's  (Or.)  Ann.  Laws,  §  3141,  which 
provides  that  such  recovery  shall  be  "with- 
out  interest  or  costs  to   the  state."         Id. 


Editorial   Notes. 

Defined.     12:  529.* 

How  determined.     12:  529.* 

Action  to  declare:  practice  and  procedure. 
12:  529.* 

Evidence  and  findings  in  proceedings  for. 
12:  530.* 

Tn formation;     traverse   of.      12:  530.* 

Notice  of  proceedings.     12:  529.* 

Interest  in  propertv  subject  to  escheat.  12: 
531.* 

Liability  of  lands  held  by  corporations  to 
escheat.  '12:  531.* 

Devotion  of  escheated  property  to  educa- 
tional purposes.     12:  532.* 

Sal"  or'  escheated  property.     12:  533.* 

Stafutc-;  relating  to  escheats.     12:  5;i.1  * 

l"-'lii  atcil    lands,  how  acquired.      12:  533. * 

'  ■''•■■•!    of   escheat    [irocpeilings.      12:530.* 
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ESCROW. 

1.  Under  a  writing  entitled  "escrow,"  in- 
-structing  a  depositary  to  deliver  stock  de- 
posited with  the  writing  to  a  third  person 
in  case  he  pays  therefor  on  or  before  a 
certain  date,  no  title  passes  to  the  vendee 
until  payment  is  made,  so  as  to  entitle  him 
to  dividends  on  the  stock  declared  between 
the  time  of  deposit  and  payment.  Clark  v. 
Campbell,  23  Utah,  569,  65  Pac.  496,  54:  508 
Deeds. 

As  Memorandum  of  Contract,  see  Contracts, 

226. 
Sufficiency   of   Delivery    of   Deed   to  Third 

Person  Generally,  see  Deeds,  I.  b,  2. 
Parol  Evidence   as  to,   see   Evidence,   1203, 

1204. 
See  also  Vendor  and  Purchaser,  63. 
See  also  infra,  Editorial  Notes. 

2.  A  deed  cannot  be  delivered  in  escrow 
to  the  grantee.  Darling  v.  Butler  45  Fed. 
332,  10:  469 

3.  A  deed  absolute  on  its  face  cannot  be 
delivered  to  the  grantee  therein  named,  to 
be  by  him  held  in  escrow;  and  a  delivery 
which  purports  to  be  such  will  operate  as 
absolute  and  freed  from  all  parol  conditions, 
and  title  will  vest  at  once.  Whitney  v. 
Dewey,  10  Idaho,  633,  80  Pac.  1117,  69:  572 

4.  A  bona  fide  purchaser  from  the  grantee 
in  an  escrow  who  has  wrongfully  obtained 
the  deed  and  placed  it  on  record  obtains  a 
good  title  as  against  the  one  executing  the 
escrow  and  his  subsequent  grantees, — at 
least  after  the  deed  has  remained  on  record 
for  a  long  time  without  being  questioned. 
Hubbard  v.  Greeley,  84  Me.  340,  24  Atl.  799, 

17:  511 
Notes. 
See  also  Bills  and  Notes,  29,  31. 

5.  One  to  whom  a  note  is  delivered  in  es- 
crow, to  be  delivered  to  the  payee  upon  the 
maker's  death,  without  recalling  it,  has  au- 
thority to  deliver  it  upon  the  happening  of 
the  condition,  so  as  to  confer  a  good  title 
on  the  payee:  but  if  it  is  merely  placed  in 
his  custodv  snbiect  to  the  nuiker's  orders, 
the  latter's  death  will  terminate  his  au- 
thority. Daggett  V.  Simonds,  173  Mass. 
340.  5.^  N.  E.  007.  46:  332 

6.  Delivery  of  a  promissory  note  into  the 
hands  of  one  of  several  joint  makers  by  the 
other?,  on  any  agreement  or  understanding 
between  themselves  with  reference  to  its 
delivery,  does  not  import  to  it  the  legal 
qualities  of  an  escrow.  Carter  v.  Moulton. 
51  Kan.  9,  32  Pac.  633.  20:  309 

7.  A  person  to  whom  a  promissory  note 
is  delivered  in  escrow,  who  delivers  it  to 
the  payee  before  the  time  agreed  upon,  in 
consequence  of  which  the  maker  is  obliged 
to  pay  the  note  to  an  innocent  indorsee,  is 
liable  in  damages  to  the  maker.  Riggs  v. 
Trees.  120  Tnd.''402,  22  X.  E.  254,         5:  696 

Editorial  Notes. 

Commercial    paper    as    an    escrow.      5:  697.* 

Defined.     5:  696:*    10:  4f)9.» 

Necessity    of    delivery    t(t    third    part  v.      5: 

696':*    12:  17.").* 
Effect   of  delivery.     5:  007.* 


Effect  of  delivery  in  escrow  as  to  bona  fide 
purchaser  from  grantee 
who  has  wrongfully  ob- 
tained and  recorded  the 
deed.  17:511. 
To  whom   may  be   delivered.    5:  696;*    12: 

175.* 
When  escrow  takes  effect.     5:  697.* 
When  title  j>asses  to  grantee.     10:  470.* 
When  second  delivery  ineffectual.     5:  697.* 
Duty    and    obligation    of    depositary.       10: 

471.* 
Revocation  of  deed.    10:471;*    12:175.* 
Remedy  of  parties.    10:  471.* 
Delivery  of  deed  to  third  person,  or  record 
or  delivery  for  record,  by 
grantor.     54:  865. 


ESTABLISHED  BUSINESS. 

What    Constitutes,    see    Eminent    Domain, 
270. 


ESTATE. 

Joint  Estates  or  Estates  in  Common,  see  Co- 
tenancy: Husband  and  Wife,  II.  b. 

By  Curtesy,  see  Curtesy. 

By  Entireties,  see  Husband  and  Wife,  11.  b. 

Life  Estates,  see  Life  Tenants. 

In  Real  Property  Generally,  see  Deeds,  U. 
d:  Real  Property,  I.;  Wills,  IIL  g. 

Right  to  Inheritance  in  Equitable  Estate, 
see  Descent  and  Distribution,  56. 

Nature  of  Estate  Created  in  Execution  of 
Power,  see  Powers.  II. 


ESTATES  TAIL. 
See  Real  Property  L  b.;    Wills.  TIL  g,  3, 


ESTOPPEL. 


I. 

II. 

III. 


Of  Municipality  or  .State. 

a.  Of  Municipality. 

b.  Of  State. 

By  Deed  or  Record. 

a.  By  Deed. 

b.  By  Bond  or  Mortgage. 

c.  By   Record. 

Equitable  Estoppel  or  Estoppel  in  Pais. 

a.  In   General:     Effect. 

b.  Of  ]\Iarried  Women. 

c.  As  to  Corporate  Exi.stence  or  Pow- 

ers. 

d.  By  Contracts  or  Agreements  Gen- 

erally:   Ratification. 

e.  By   Conduct.   Request,    or    Admis- 

sions Generally. 

f.  By  Assent. 

g.  By    Laches,    Silence,    or    Acquies- 

cence. 
1.  In  General. 
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ESTOPPEL,  I.  a. 


m.  g. — Continued. 

2.  As  to  Real  Property, 
o.  In  General. 

b.  Permitting  Improvements 
or  Expenditures. 
h.  By  Representations. 
i.  By  Negligence  or  Fraud, 
j.  By  Inconsistency  in  Acts,  Claims, 
etc. 

1.  In   General. 

2.  As  to  Title. 

3.  Acts    or    Claims    in    Judicial 

Proceeding. 
k.  By  Receiving  Benefits. 
1.  By  Character  or  Relation  of  Par- 
ties, 
m.  Who  Affected. 
TV.  Editorial  Notes. 

To  Raise  Question  on  Appeal,  see  Appeal 
and  Error,  VII.  g. 

As  to  Check  Deposited  for  Collection,  see 
Banks,  221. 

To  Deny  Consideration  for  Contract,  see 
Contracts,  405. 

Admissibility  of  Evidence  of,  see  Evidence, 
2079. 

Assignment  of  Homestead  by,  see  Home- 
stead, 47. 

Of  Insured,  see  Insurance,  V.  a. 

Of  Insurance  Company,  see  Insurance,  V.  b. 

Limiting  Time  to  Sue  on  Policy,  see  In- 
surance, VI.  h,  3. 

To  Revoke  License,  see  License,  16,  20. 

By  Unknown  Provision  in  Power  of  Attor- 
ney, see  Prinoinal  and  Agent.  28. 

As  to  Removal  nf  Cause,  see  Removal  of 
Causes,  43. 

By  Sale  in  Replevin,  see  Replevin,  32. 

Findings  as  to.  see  Trial.  874. 

As  Basis  of  Waiver,  see  Waiver. 


I.  Of  Municipality  or  State. 

a.  Of  'Municipality. 

To  Deny  Liability  on  Bonds,  see  Bonds.  III. 

b.  6. 
By  Dedication,  see  Dedication.  48. 
See   also   infra,   277. 

1.  A  municipality  will  be  esto])i>ed  to  en- 
force the  pfrforniance  of  a  contract  under 
the  same  or  like  conditions  that  an  in- 
dividual will  be  estopped  to  proceed  against 
it.  Portland  y.  Portland  Bituminous  Pav- 
\n<:  &   Iniprov.  Co.  .13  Or.  27.  .V2  Pac.  28. 

44:  527 

2.  l->rriineon>ly  niarkincr  taxf^  "paid"  on 
city  tax  iccnrds  is  an  act  pei-tonneil  by  the 
city  in  the  e\pi<-i<e  of  it-;  )iul»lir.  oovern- 
mental  f\iiiet  ions,  and  is  nor,  the  act  of 
the  eorpriration  in  it<  jirivate  or  individual 
eapaeity,  <o  as  to  o-iop  it  to  i]f\\y  iheir  pay- 
ment.   '  l'liiladel|>liia      Moifj.     A      T.     Co.     v. 

<)in;ili:i.  (■,:;  \ei,.  -jsu.  s^  \.  \\".  r,-j:;.    r,- -.  i.in 

3.  No  o-to[i|)i'l  can  aii-o  I'lom  ,iii  aet  of 
n  iiiiiiiieipa  1  ci irp"i"at  ion  or  ''iliciT,  done  in 
violiilioii  of  oi-  wiilioiit  am  iii'idl  \'  of  law. 
llibbanl  V.  Chira-o.  ITI!  111.  01.  .'.O  X.  T. 
•2."n,  40:  iV_>l 

t    The  doctrine  of  iMniitalde  ■■-'•.;n)id   "an 


not  apply  to  defeat  the  right  of  a  city  to  re- 
move obstructions  in  the  street.  Webb  v. 
DemSpolis,  95  Ala.   116,   13  So.  289,     21:  62 

5.  A  city  does  not,  by  an  appropriation 
and  payment  of  its  revenue  for  many  years 
in  violation  of  the  Constitution,  estop  itself 
to  assert  that  it  is  prohibited  in  future 
from  making  such  payment.  Washing- 
tonian  Home  v.  Chicago,  157  111.  414,  41  N". 
K   893,  29:  798 

6.  That  a  road  operated  by  a  stock- 
yards company  is  subject  to  regulation  and 
control  under  the  general  police  power  does 
not  prevent  estoppel  of  a  city  to  deny  its 
right  to  cross  streets.  Chicago  v.  Union 
Stockyards  &  T.  Co.  164  111.  224,  45  N.  E. 
430,  35:  281 
To  deny  validity  of  ordinance. 

7.  A  village  is  estopped  from  denying  the 
legal  passage  of  an  ordinance  disconneating 
part  of  its  territory,  after  it  has  published 
the  same  in  pamphlet  form,  and  the  town 
authorities  have  taken  and  maintained  pos- 
session of  such  territory  for  several  years, 
levied  taxes,  worked  the  roads,  and  built 
a  bridge,  while  the  village  authorities  have 
made  no  claim  to  jurisdiction  over  it.  Peo- 
ple ex  rel.  Colfax  v.  Maxton,  139  111.  306, 
28  N.  E.  1074,  16:  178 

8.  The  publication  in  pamphlet  form  by 
village  authorities  of  an  ordinance  is  a  suf- 
ficient affirmative  act  by  the  village  on 
which  to  base  an  estoppel  against  denying 
its  validity  in  case  it  is  acted  on,  under  a 
statute  which  provides  that,  when  ordi- 
nances are  so  printed,  the  pamphlet  shall 
be  received  as  evidence  of  their  passage  and 
legal  publication  in  all  places  without  fur- 
ther proof.  Id. 
By  laches  acquiescence,  or  recognition. 

9.  A  city  is  estopped  to  defeat  a  recovery 
for  rent  of  hydrants  as  against  bondholders 
who  loaned  money  on  a  mortgage  of  the 
plant  and  income  of  waterworks  built  under 
the  direction  and  accepted  by  formal  reso- 
lution of  the  city  council,  and  completed  ac- 
cording to  the  terms  of  a  defeated  ordinance, 
where  the  city  has  paid  rents  without  pro- 
test for  fourteen  months,  either  on  the 
ground  that  there  was  no  contract  or  that  it 
had  no  power  for  the  term  mentioned  in  the 
orduiance  or  to  grant  the  exclusive  right  to 
the  use'  of  its  streets  for  water  pipes.  [Per 
Sanborn,  J.]  Illinois  Trust  &  Sav.  Bank  v. 
Arkansas  Citv,  40  U.  S.  App.  257,  76  Fed. 
271.  22  C.  C.'A.  171.  34:  518 

10.  A  city  is  estopped  to  deny  the  right 
of  a  railroad  company  to  cross  highways 
within  its  limits,  where  it  and  the  yilla're 
and  town  which  it  succeeded  have  by  ac- 
quiescence and  affirmative  acts  for  more 
than  twenty  years  recognized  the  right  of 
the  company  to  maintain  and  operate  its 
road  across  the  streets.  Chicago  v.  Union 
Stockyards  &  T.  Co.  164  111.  224,  45  N.  E. 
4.^0.     '  .35:281 

1 1 .  A  city  acting  as  trustee  of  a  public 
park  lionnde-d  upon  a  lake  by  filling  in  sub- 
meiir,.,]  land  adjacent  thereto  as  a  part  of 
tlie  )iaik  i<  estopped  from  claiming  title  to 
the  -a me  free  from  the  park  trust,  and  from 
r-    irictioii-   Thereof  against  the  erection  of 
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Iraildings  upon  the  park.    Chicago  v.  Ward, 
169  III.  392,  48  X.  E.  927,  38:  849 

12.  Where  the  inhabitants  of  a  town  voted 
and  agreed  that  a  person  might  purchase 
from  the  Indians  and  peaceably  enjoy  cer- 
tain tracts  of  land,  on  his  acquainting  them 
of  an  intent  to  purchase  them,  and  requiring 
to  know  whether  the  town  laid  any  claim 
thereto  or  not,  and  in  the  following  year, 
when  a  patent  obtained  by  him  was  pub- 
licly read,  voted  and  agreed  to  acquiesce  in 
the  limits  and  bounds  of  his  patent  and  the 
privileges  therein  contained,  the  town  is 
estopped  from  claiming,  many  years  after- 
ward, that  it  had  title  to  the  lands  pur- 
chased by  him  when  he  obtained  his  patent. 
Brookhaven  v.  Smith,  118  N.  Y.  634,  23  N. 
E.  1002,  7:  755 

13.  A  city  which  has  for  many  years  rec- 
ognized and  accepted  a  waterworks  system 
as  fully  complying  with  a  contract  cannot 
afterwards  repudiate  such  recognition  and 
claim  damages  for  failure  to  comply  with 
the  contract.  National  Waterworks  Co.  v. 
Kansas  City,  27  U.  S.  App.  165,  10  C.  C.  A. 
653,  62  Fed.  853,  27:  827 

14.  An  equitable  estoppel  will  preclude 
the  public  from  claiming  as  a  public  park 
land  so  designated  on  a  recorded  plat,  where 
it  makes  no  claim  to  the  land  except  by  fail- 
ing to  assess  it  for  taxes  for  many  years, 
and  then  the  owner  files  a  new  plat  on  which 
the  land  is  described  as  his  own  property, 
after  which  he  continues  in  possession  as  he 
always  had  done,  takes  down  the  old  fence 
and  makes  a  new  one,  expends  money  in 
other  improvements  upon  it,  pays  taxes  for 
a  series  of  years  upon  it.  and  builds  a  side- 
walk along  one  side  by  order  of  the  city 
authorities,  and  there  was  an  express  adop- 
tion of  his  new  plat  about  seven  years  after 
it  was  filed  by  an  act  incorporating  the  citv. 
Reuter  v.  Lawe,  94  Wis.  300.  68  N.  W.  955, 

34:  733 
By  conduct,  contract,  or  assent. 

15.  A  municipal  corporation  is  not  es- 
topped by  its  contract  made  in  violation  of 
its  charter  powers.  Syracuse  Water  Co.  v. 
Syracuse,  116  N.  Y.  167,  22  X.  E.  381,    5:  546 

16.  A  town  is  estopped  from  revoking  per- 
mission to  a  person  to  place  scales  in  a 
street  in  front  of  his  lot,  until  the  interests 
of  the  public  require  a  revocation,  where,  on 
the  faith  of  the  permission,  he  has  pur- 
chased scales  and  incxirred  other  expenses, — 
such  as  enlarging  a  building  with  which 
they  were  to  be  connected, — for  the  purpose 
of  preparing  them  for  use.  Spencer  v.  An- 
drew, 82  Iowa,  14,  47  X.  W.   1007.     12:  11. ^ 

17.  A  city  is  not  estopped  from  enforcing 
the  forfeiture  of  a  street  railway  franchise 
for  nonuser,  merely  becaii'^e  of  its  interfer- 
ence   with    the    street    railway    company's 
rights    in    some    respects,    unless    that    was 
such  as  to  justify  or  excuse  the  nonoperation  I 
of  the  road.     State  ex   rel.  Kansas  Citv  v.  ! 
East  Fifth  Street  R.  Co.  140  Mo.  .5.39.  41  S.  i 
W.  955,  38:  218  I 

18.  A  city  is  not  estopped  to  assert  the 
invalidity  of  a  contract  by  which  it  aprpe.d 
to    maintain    for   all   time   a   bridge    erected 


over  railway  tracks  in  a  public  street, 
which  it  was  the  common -law  duty  of  the 
railway  company  to  erect  and  maintain,  by 
the  fact  that,  as  a  result  of  a  compromise, 
the  bridge  was  erected  at  the  joint  expense 
of  the  city  and  the  company,  and  that  the 
city  has  maintained  it  for  several  years. 
State  ex  rel.  St.  Paul  v.  Minnesota  Transfer 
R.  Co.  80  Minn.  108,  83  X.  W.  32,       50:  656 

19.  A  town  which  elects  to  avail  itself  of 
the  provisions  of  a  statute  enabling  it  to  es- 
tablish a  light  plant  cannot  attack  the  act 
as  unconstitutional  because  it  gives  the 
owner  of  an  existing  plant  the  option  to 
compel  it  to  purchase  that,  and  makes  no 
provision  for  a  jury  trial  as  to  value.  Citi- 
zen's Gaslight  Co.  v.  Wakefield,  161  Mass. 
432,   37   X.   E.   444,  31 :  457 

20.  The  unlawful  issuance  of  a  permit  by 
city  officials,  authorizing  the  erection  of  a 
wooden  building  within  the  fire  limits,  al- 
though acted  on,  will  not  estop  the  city 
from  enforcing  its  ordinance  by  tearing 
down  the  building.  Eichenlaub  v.  St.  Jo- 
seph, 113  Mo.  S95.  21  S..W.  8,  18:  590 

21.  A  contract  by  town  trustees  to  permit 
the  county  to  erect  hitching  posts  along  the 
public  square  will  not  estop  the  municipality 
from  removing  them  if  they  become  a  nui- 
sance. Mercer  County  v.  Harrodsburg,  23 
Ky.  L.  Rep.  1744,  66  S.  W.  10,  56:  583 

22.  A  city  which  has  expressly  or  im- 
pliedly licensed  the  erection  of  an  awning 
over  a  sidewalk  is  equitably  estopped  to  re- 
voke such  license  needlessly  or  capriciously 
until  sufficient  time  has  elapsed  to  allow 
those  incurring  the  expense  of  erecting  the 
awning  to  realize  by  use  and  enjoyment  a 
fair  return  for  the  outlav.  Augusta  v.  Bur- 
um,  93  Ga.  68,  19  S.  E.  820,  26:  340 
By  inconsistency  in  acts  or  claims. 

23.  Erroneously  collecting  a  tax  on  prop- 
erty held  by  the  municipality  in  trust  for 
public  use  will  not  estop  the  municipality 
from  asserting  its  title.  Mobile  Transpor- 
tation Co.  V.  Mobile,  128  Ala.  335,  30  So.  645. 

64:  333 

24.  A  city  is  estopped  to  set  up  any  claim 
to  land  dedicated  to  public  use,  but  never 
used  by  the  public,  where  it  has  permitted  a 
person  to  occupy  it.  and  has  levied  and  col- 
lected city  taxes  thereon,  as  his  private 
propertv.  Smith  v.  Osage,  80  Iowa,  84,  45 
X.    W.    404.  8:  633 

25.  A  municipal  corporation  which,  upon 
its  organization,  accepts  parks  which  have 
been  laid  olf  and  dedicated  by  those  who 
laid  out  the  town  site  and  with  reference 
to  whicli  lots  have  been  sold,  and  which  as- 
serts title  to  them  by  suits  to  establish 
such  title  and  to  remove  encroachments 
therefrom,  is  estopped  from  subsequently  de- 
nying that  one  of  the  tracts  is  a  public  park. 
Rive.rside  v.  IVlaclean.  210  111.  308,  71  X.  E. 
408.  66:288 

26.  A  city  is  estopped  from  denying  its 
duty  as  to  a  dangerous  pit  where  it  has 
passed  an  ordinance  declaring  such  pits  to 
he  a  nuisance.  Pekin  v.  McMahon,  154  111. 
141,  39  X.  E.  484,  27:  206 
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b.  Of  btate. 

To  Deny  Regularity  of  County's  Organiza- 
tion, see  Counties,  2. 
By  Dedication,  see  Dedication,  48. 
See  also  infra,  35. 

27.  A  state  is  not  estopped  from  denying 
the  validity  of  a  contract  made  without  au- 
thority because  the  contractor  has  in  good 
faith  performed  services  under  it,  since  he 
must  at  his  peril  know  the  authority  of 
those  who  seem  to  act  for  the  state.  Mul- 
lan  V.  State,  114  Cal.  578,  46  Pac.  670, 

34:  262 

28.  The  state  is  not  estopped  from  levy- 
ing a  tax  for  the  reason  that  no  attempt  has 
been  made  to  assess  the  property  for  many 
years,  during  which  the  owner  has  borrowed  '  ^^  to  Estoppel  of  Married  Women  Gener- 
money  by  a  mortgage  on  the  property  for  i  ally,  see  infra,  HI.  b. 

the    erection    of    a    building    upon    it,"  and  I  See  also  infra,  67. 

agreed  to  pay  the  taxes  on  such  mortgage.    For  Editorial  Notes,  see  infra,  IV.  §  2. 
Portland  Hibernian  Benev.  Soc.  v.  Kelly,  28  !      37.  A   married  woman   who,  at   her  hus- 
Or.  173,  42  Pac.  3,  30':  167    band's  request,   executes  and   acknowledges 

29.  The  state  is  not  estopped  from  insist-  i  a  deed  of  conveyance  of  real  property,  know- 
ing upon  the  condition  prescribed  for  the  j  ing  it  to  be  such,  and  allows  her  husband  to 
business  of  a  foreign  corporation,  by  failure  :  take  it  away  for  delivery  to  a  purchaser,  is 
of  officials  to   require  compliance   with  the    estopped,  as  against  an  innocent  purchaser 


35.  A  grant  by  the  state  of  land  in  the 
usual  way,  through  the  land  office,  which 
covers  land  under  navigable  water,  will  not 
estop  the  state  or  its  subsequent  grantee 
from  setting  up  title  to  such  land.  Hey- 
ward  V.  Farmers'  Min.  Co.  42  S.  C.  138,  19 
S.  E.  963,  20  S.  E.  64,  28:  42 
Of  grantee. 

See  also  supra,  35;  infra,  47-49,  51-53. 
For  Editorial  Notes,  see  infra,  IV.  §  2. 

36.  A  grantee  is  estopped  from  denying 
his  grantor's  title  to  the  property  at  the 
time  of  the  conveyance,  as  well  as  his  right 
to  make  the  deed  conveying  the  same. 
Gruber  v.  Baker,  20  Nev.  453,  23  Pac.  858, 

9:  302 
Of  married  woman. 


law  at  the  proper  time.  Travelers'  Ins.  Co. 
V.  Fricke.  99  Wis.  367.  74  N.  W.  .372,  41:  557 
.30.  Estoppel  against  the  state  from  pur- 
suing a  treasurer's  bond  is  not  effected  by 
its    proceeding    against    the    insolvency    as 


under  the  deed,  to  assert  that  the  deed  was 
invalid  because  at  the  time  she  executed  it 
no  grantee  was  named  in  it,  or  because  she 
did  not  know  that  the  land  desoribed  in  the 
deed   was  her  own,  and  not  her  husband's 


signee  of  one  with   .vhom  the  treasurer  had  land,  she  having  neither  read  the  deed  nor 

deposited  tlie  money,  and  accepting  a  divi-  shown  sufficient  excuse  for  not  reading  it. 

dend   from   him.     State  v.   Gramm,  7   Wvo.  Dobbin  v.  Cordiner,  41  Minn.  165,  42  N.  W. 

.329.  52  Pac.  533.                                         40:  690  870,                                                                    4:  333 

By  recognition.  38.  A  married  woman  is  not  estopped  by 

31.  The  state  is  not  estopped  to  question  covenants  of  warranty  in  a  deed  in  which 

the  right  to  exercise  a  francliise  to  take  tolls  she  joined  with  her  htisband  merely  for  the 

because  of  the  assessment  and  collection  of  purpose  of  releasing  her  dower  right,  so  as 

taxes  upon  the  property  after  the  expiration  to  make  the  title  subsequently  acquired  by 

of   the  charter.     Virginia   Cailon   Toll   Road  her  inure  to  the  grantee's  benefit,  although 

<  n.  v    I'tHtple  ex  rcl.  Vivian,  22  Colo.  429.  45  she  is  given  by  statute  power  to  contract  as 

Pac.  .308.                                                        37:  711  if  unmarried."  Sanford  v.  Kane,  133  111.  199, 

By  delay.                                                                 ,  24  N.  E.  414,                                                8:  724 

■■',■1.   I.i:'lit  years'  delay  will  estop  the  state!  39.  A    married     woman    in    Dakot-i     \v!in, 

from  proceeding  to  forfeit  the   franchise  of  with  her  husband,  has  executed  a  mortgage 


a  corpination  for  overbonding  and  issuing 
stock  without  payment  in  money  or  its 
equivalent.  State  ex  rel.  ^rvhca  v.  .Tanes- 
villc  Water  Power  Co.  92  Wis.  496.  0(5  X.  W. 
•')12.  32:  391 

33.  Tlio  ])ooplo  of  the  state  cannot  be  es- 
topped from  a-^kiiig  fur  a  determination  of 
tlio  validit\'  of  an  ai)])ortioiniieiit  law.  by 
tMilin2r  to  biiiiL;  tlie  matter  to  a  decision  un- 
til after  a  legislanir(>  has  been  chosen  in 
pursuance  of  the  not.  Doniiv  v.  State  ex 
rel.  Basler.   144  Tiul.  3ii3.  42  X.  F.  929. 

31:  720 


IT.    P>v  Deed  or  lieeord. 


P>\-  Tnijiaii. 


Tii-lians.   10. 


-o   infra.    SO. 
litorial   .\oie~.  - 


tra.  ]V.  55  2 
(tinot   e,-top   the 
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34.   A   voi,l   ,1,. 

fioiti    fi'.'la  iiiiiriL:'    the    lain!    L'raiitiNl 
liiLTam.    l:;o   N'.  C.    Imi.  -to 


praiafii' 

niiili    V. 

•St.  Gl:  S7S 


containing  covenants  of  seisin,  quiet  posses- 
si(ni.  and  wan:i'iv.  o.:  ne"  ;e,jir  . 
erty,  is  estopped  from  setting  up  against 
the  purchaser  on  foreclosure  any  title  subse- 
quently acquired  by  her,  even  though  it  is 
acqtiired  after  the  foreclosure,  and  although 
the  mortgage  is  a  mere  lien,  and  not  an  es- 
tate in  the  land.  Yerkes  v.  Hadlev,  5  Dak. 
324.  40  N.  W.  340,  ^      2:  363 

40.  Statutory  authority  to  a  married  wo- 
man to  convey  her  separate  property  by 
joining  with  her  husband  will  not  extend  to 
an  implied  covenant  of  warranty,  so  as  to 
make  such  deed-  -at  least  in  the  absence  of 
an  express  covenant — operate  on  an  after- 
acquired  interest  in  the  property,  when  she 
owned  only  an  undivided  portion  at  the  time 
of  the  eonveyance.  Wadkins  v.  \^"atson.  86 
Tex.   1!»4.  24 'S.  W,  3S.').  22:  779 

41.  When  the  deed  of  a  married  woman 
fails  because  of  failure  to  subject  her  to 
j)ii\ate  examination,  as  required  by  statute, 
it  is  ineffectual  for  all  purpo>e-.  and  cannot 
he  relied  on  a-  an  estoppel  ur  ground  for  re- 
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covery  in  anv  subsequent  controversy. 
Smith  V.  Ingram,  130  N.  C.  100,  40  S.  E. 
984,  61:  878 

Of  heirs. 

42.  The  heirs  of  a  decedent  cannot  assert 
that  a  deed  made  by  decedent  was  without 
consideration.  They  can  assert  only  such 
rights  as  the  decedent  could  assert  if  living. 
Jackson  v.  Howell,  87  Ala.  685,  6  So.  95, 

4:  637 

43.  Covenants  in  an  ancestor's  deed  of 
land  which  has  been  devised  to  him  or  his 
heirs  in  such  a  manner  that,  in  case  he  is 
not  living  when  the  devise  vests,  the  heirs 
will  take  under  the  will,  will  not  estop  the 
heirs  from  contesting  a  claim  to  the  estate, 
made  by  a  grantee  of  their  ancestor,  if  the 
latter  died  before  the  event  happened.  Ebey 
y.  Adams.  135  111.  80,  25  X.  E.  1013,     10:  162 

44.  Children  are  not  estopped  by  a  cove- 
nant of  their  mother  assuming,  without  au- 
thority, to  make  a  conveyance  as  their 
guardian,  from  claiming  the  premises  de- 
scribed in  her  deed,  where  they  acquired 
title,  not  from  her,  but  from  their  father's 
will,  although  they  are  liable  for  breach  of 
her  covenant  to  the  extent  of  the  value  of 
any  property  which  they  may  have  obtained 
by  descent  from  her.  Foote  v.  Clark,  102 
Mo.  394,  14  S.  W.  981,  11:  861 

45.  The  heirs  of  a  grantor  who,  without 
actual  delivery  of  the  deed  to  the  grantee, 
took  it  and  put  it  on  record  himself,  are 
estopped  from  asserting  title  to  the  prop- 
erty because  of  nondelivery  of  the  deed,  as 
against  a  bona  fide  purchaser  from  the 
grantee  without  notice.  Taylor  v.  Street,  82 
Ga.  723,  9  S.  E.  829,  5:  121 

46.  Heirs  are  not  estopped  by  their  ances- 
tor's receiving  and  registering  a  deed  in 
partition  to  himself  and  wife  jointly,  from 
denying  that  any  estate  was  thereby  con- 
veyed to  the  wife.  Harrison  v.  Ray,  108  N. 
C.  215,  12  S.  E.  993,  11:  722 
By  reservation. 

47.  A  grantee  in  a  deed  and  those  claim- 
ing imder  him  cannot  deny  the  binding  au- 
thority of  a  reservation  in  a  deed.  Hagertv 
V.  Lee  (X.  •).  Err.  &  App.)  54  N.  J.  L,  58U. 
25  Atl.  319,  20:  631 

48.  A  reservation  in  a  deed  to  a  railroad 
company  of  a  right  of  way  across  a  tract  of 
land  lying  beside  the  railroad,  "to  the  cross- 
ing heretofore  secured  to  me  over  the  said 
railroad,"  does  not  estop  the  railroad  com- 
pany from  denying  the  grantors  a  right  to 
cross  the  railroad,  where  a  right  of  way 
previously  existing  across  the  road  had 
terminated  before  the  deed  was  made, 
flalliii  V.  lioston  &  A.  R.  Co.  157  Mass.  489, 
32  N.  E.  659.  20:  638 

49.  A  deed  of  lands  reserving  .a  water 
right  '"'without  prejudice  to  any  rights 
which"  the  grantee  now  has  is  not  an  estop- 
pel as  to  any  of  the  grantee's  existing 
rights,  or  an  admission  by  him  of  the 
grantor's  title  or  right  to  the  water  re- 
stTvod.  or  of  the  trutli  or  accuracy  of  his 
description.  T.nwrciice  v.  Whitnev,  11.")  X. 
^  .   4111,  ±1   \.    K.    174.  '        .3:417 

i.  !'. A.  !^i-.     lo. 


By  recitals. 

By  Recitals  in  Bond,  see  infra,  63. 

For  Editorial  Notes,  see  infra,  IV.  §  2. 

50.  An  estoppel  by  recitals  in  a  deed  can- 
not be  set  up  in  favor  of  a  stranger  to  the 
deed,  in  an  action  wholly  collateral  to  it. 
Claflin  V.  Boston  &  A.  R.  Co.  157  Mass.  489, 
32  N.  E.  659,  20:  638 

51.  The  recitals  of  fact  in  a  deed  oper- 
ate by  way  of  estoppel  upon  the  grantee, 
and,  after  its  record  in  the  proper  county, 
upon  his  grantees.  Orthwein  v.  Thomas, 
127  111.  554,  21  N.  E.  430,  4:434 
-  52.  A  deed  to  a  husband  and  wife,  exe- 
cuted by  the  maternal  grandparents  of  the 
latter,  reciting  that  their  daughter  (previ- 
ously deceased)  was  the  wife  of  a  certain 
man  and  the  mother  of  the  female  grantee, 
estops  the  male  grantee  and  his  remote 
grantees  from  denying  that  the  deceased 
was  the  wife  of  the  man  named,  or  that  the 
female  grantee  was  the  daughter  of  the 
deceased;  and  the  recital  in  the  deed  that 
the  grantors  were  the  heirs  of  the  deceased, 
and  that  the  deed  was  executed  for  the 
purpose  of  vesting  in  the  grantees  the  title 
which  the  deceased  owned  at  the  time  of 
her  death,  is  insufficient  to  show  the  illegiti- 
macy of  the  female  grantee  in  view  of  the 
presumption  of  her  legitimacy,  and  of  the 
other  recitals  in  the  deed.  Id. 

53.  A  deed  from  the  father  and  mother  of 
a  deceased  woman  who  owned  certain  land, 
which  recites  that  the  deceased  was  the  wife 
of  a  certain  man  named,  that  a  married  wo- 
man, one  of  the  grantees,  is  the  daughter  of 
the  deceased,  and  that  the  grantors  are  the 
heirs  of  deceased,  the  deed  conveying  to  such 
daughter  and  her  husband  the  land  claimed 
by  grantors  to  have  descended  to  them  from 
deceased,  estops  the  grantee  husband  and 
his  grantees  from  denying.  And  a  recital 
in  the  deed  that  grantors  are  heirs  of  de- 
ceased has  no  weight  as  showing  illegiti- 
macy, in  the  face  of  the  positive  assertion 
of  the  grantee  wife's  legitimacy.  Id. 
As  to  after-acquired  interest. 

54.  A  deed  may  pass  a  subsequently  ac- 
quired title  by  virtue  of  1  Mo.  Rev.  Stat. 
1855,  p.  355,  §  3,  wliei'e  it  appears  to  convey 
the  fee-simple  absolute,  although  it  is  on 
consideration  of  love  and  affection  alone. 
Ford  V.  Unitv  Church  Soc.  120  Mo.  498.  25 
S.  W.  394,       ■  23:561 

o.").  Any  interest  inherited  by  a  grantor 
from  her  children  passes  to  her  grantee  in  a 
conveyance  which  she  made  without  author- 
ity as  their  guardian,  assuming  to  convey 
an  estate  in  fee,  with  covenants.  Foote  v. 
Clark,  102  Mo.  394,  14  S.  W.  981,  11:  861 

56.  The  title  acquired  by  one  who  has  con- 
veyed away  his  property  to  defraud  a 
creditor,  on  a  compromise  of  an  ejectment 
suit  brought  by  such  creditor  to  get  posses- 
sion of  the  property  after  he  has  bought  it 
at  an  execution  sale  under  his  judgment,  by 
a  reconveyance  of  the  property  to  himself, 
will  not  inure  to  the  benefit  of  the  donee, 
notwithstanding  his  deod  contained  cove- 
nants of  warranty,  as  against  one  wlio, 
Jitter  the  fraudulent  conveyance,  purchased 
t  (le    property     thei-eUy    conveyed.     Irciui     tiie 
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donor,  in  good  faith  arid  for  value,  although 
with  notice  of  such  convej'ance.  Gilliland 
V.  Fenn,  90  Ala.  230,  8  So.  15,  9:  413 

57.  A  statutory  provision  that  subse- 
quently acquired  title  of  a  grantor  in  a  deed 
purporting  to  convey  a  fee  simple  absolute 
shall  immediately  pass  to  the  grantee,  and 
"that  such  conveyance  shall  be  valid  as  if 
such  legal  estate  had  been  in  the  grantor  at 
the  time  of  the  conveyance,"  is  not  ef- 
fectual to  defeat  a  bona  fide  purchase  by  a 
subsequent  grantee  from  the  same  grantor 
in  reliance  on  the  records,  which  do  not 
show  any  conveyance  by  the  grantor  after 
acquiring  title  to  the  property.  Ford  v. 
Unity  Church  Soc.  120  Mo.  498,  25  S.  W. 
394,  23:  561 

58.  Covenants  of  seisin  and  warranty  in 
a  conveyance  of  an  undivided  part  of  a  cer- 
tain tract  of  land  will  not  fail  to  carry  to 
the  grantee  such  interest,  when  subsequent- 
ly acquired  by  the  grantor,  by  the  insertion 
in  the  deed  of  the  further  descriptive  words, 
"being  the  interest  I  hold  as  heir,"  and  that 
"acquired  by  purchase"  from  other  heirs 
of  a  certain  person  deceased,  such  words  be- 
ing mere  surplusage.  Johnson  v.  Johnson, 
170  Mo.  34.  70  S.  W.  241.  59:  748 

59.  A  quitclaim  deed  will  carry  the  grant- 
or's interest  in  a  covenant  of  seisin  and 
warranty  in  his  title  deed  which  runs  to  him 
and  his  assigns,  so  as  to  vest  in  the  grantee 
a  title  acquired  by  the  warrantor  after  the 
execution  and  delivery  of  his  deed.  Id. 

60.  A  quitclaim  deed  does  not,  as  a  gen- 
eral rule,  estop  the  grantor  from  asserting 
an  after-acquired  interest.  Haskett  v. 
Maxey,  134  Ind.  182,  33  N.  E.  358,       19:  379 

61.  A  sale  of  an  expectancy  in  lands  of 
a  living  ancestor  may  be  enforced  through 
the  doctrine  of  estoppel  springing  from  cov- 
enants in  the  deed.  Johnson  v.  Johnson, 
170  Mo.  34,  70  S.  W.  241,  59:  748 

b.  By  Bond  or  Mortgage. 


By  bond. 

Estoppel  as  to  Municipal  Bonds,  see  Bonds, 

III.  b,  6. 
By  Recital  in  Liquor  Bond,  see  Bonds,  23. 
For  Editorial  Notes,  see  infra,  IV.  §  2. 

02.  Defendant  is  estopped  in  a  suit  on  an 
injunction  bond  to  set  up  as  a  defense  that 
the  injunetion  was  void  because  the  court 
had  no  jurisdiction  of  his  person.  Robert- 
son V.  Sniilli.  I -in  liiil.  422.  2S  X.  K.  S.'iT. 

15:  273 

03.  A  recital  in  a  penal  bond,  that  it  is 
executed  under  seal.  e-(n|)-;  tlie  nliliuT.r  from 
(leii\  iiii:  tiiat  fact,  when  it  a[)|iear>  that  he 
knew  the  diireieiice  in  Icpal  ell'ect  between 
sealei]  and  un-ealed  in~1  iMuneiils.  and  that 
he  reail.  subscribed,  and  ])laced  it  in  the 
custndy  (if  a  prr-dii  iiUi'i'i'-ied  in  havinp  it 
aci-c],i  .'d.    and     tliat     the     latter    sealed    audi 

delivi'leil      i!       li.      the      rddiliec.      who      recei\ed 

anil  arted  .m  it  in  '^mul  faith.  Aletm- 
[Hdiian  1..  !n~.  *  o.  v.  McCov.  124  X.  ^■.  47. 
■J6  N.  K.  •■;4.'.,  *  11:  708 


By  mortgage. 

As  Release  of  Dower  Rights,  see  Dower,  25. 
See  also  supra.  39. 

For  Editorial  Notes,  see  infra,  IV.  §  2. 
I  64.  One  who  executes  a  mortgage  to  a 
corporation  as  such  to  secure  a  loan  of 
money  cannot  deny  its  corporate  character 
to  defeat  foreclosure.  Falls  v.  United  States 
Sav.  L.  &  B.  Co.  97  Ala.  417,  13  So.  25, 

24:  174 

65.  The  rule  that,  if  one  vests  the  ap- 
parent title  to  his  land  in  another,  who 
subsequently  transfers  or  mortgages  it  to 
a  third  party  in  consideration  of  money 
advanced  upon  the  faith  of  such  title,  he 
will  be  estopped  to  deny  its  validity,  will 
not  prevent  one  who  mortgages  his  property 
without  consideration  from  showing  that 
fact  to  invalidate  the  mortgage,  although  it 
has  been  assigned  to  a  third  party  for  value. 
Hill  V.  Hoole,  116  N.  Y.  299.  22  N.  E.  547. 

5:  620 

66.  A  son  having  the  right,  as  against  his 
father,  to  remove  as  chattels  improvements 
affixed  to  land  the  equitable  title  to  which 
he  had  procured  from  the  latter,  is  estopped, 
by  joining  with  him  in  a  mortgage  of  the 
land  in  which  the  improvements  are  treated 
as  part  thereof,  to  assert  that  such  im- 
provements are  not  fixtures,  as  against  the 
mortgagees  having  no  notice  of  such  right 
and  those  claiming  under  them.  McFadden 
v.  Allen.  1.34  N.  Y.  489.  32  N.  E.  21,  19:  446 

67.  A  wife  who,  through  a  third  person, 
conveys  her  land  to  her  husband  so  that  he 
may  obtain  money  by  mortgaging  it  for  his 
own  benefit,  and  then  joins  with  him  in  a 
mortgage  of  it,  is  estopped,  as  against  a 
mortgagee  having  no  knowledge  of  such 
transaction,  to  claim  that  the  deed  to  the 
husband  and  the  mortgage  are  void  be- 
cause they  attempt  to  evade  the  Indiana 
statute  prohibiting  a  married  woman  from 
entering  into  a  contract  of  8urety.ship. 
Long  V.  Crossan,  119  Ind.  3,  21  N.  E.  450, 

4:  78S 

c.  By   Record. 

Est<ippel  of  Municipality  to  Deny  Validity 

of  Ordinance,  see  supra.  7,  8. 
For  Editorial  Notes,  see  infra,  FV.  §  5. 

68.  Persons  who  locate  a  mining  claim, 
and  record  a  location  certificate  thereof, 
cannot,  as  against  one  who  purchases  an  in- 
terest in  the  claim,  prove  that  the  location 
was  void  for  want  of  discovery  of  mineral 
in  place.  McCarthy  v.  Speed,  11  S.  D.  362. 
77  N.  W.  590.  12  S.  D.  7,  80  N.  W.  135. 

.50:  184 
By   iudgment. 
Burden   of  Proof  as  to,   see   Evidence.   222, 

223. 
Evidence  in  Opposition  to  Plea  of.  Bee  Evi- 
dence. 2019. 
As   to   Effect   and   Conclusiveness   of   .Judg- 
ment Generally,  see  Judgment,  II. 
00.  An  estoppel  cannot  be  based  on  a  void 
decree.     Re   Christensen's   Estate.    17   Utah, 
412.  .^3  Pac.  1003.  41:  .504 

7f'.  Heirs  \\h()  appear  in  the  courts  of 
Til"  -rate  of  their  ancestor's  late  domicil  to 
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contest  the  making  of  a  family  allowance 
to  liis  widow  are  not  estopped  by  a  judg- 
ment making  the  allowance  from  contest- 
ing its  payment  out  of  land  which  descend- 
ed to  them  in  another  state,  since  the 
judgment  is  not  against  them  personally. 
Smith  V.  Smith,  174  111.  ,52,  .50  X.  £.  1083, 

43:  403 
71.  A  judgment  in  favor  of  a  physician 
for  services,  confessed  by  defendant  as  a 
condition  imposed  by  the  chancellor  to 
granting  an  injunction  to  prevent  the  prose- 
cution of  an  action  to  recover  compen- 
sation therefor,  pending  one  against  the 
physician  for  malpractice,  will  not,  tipon  re- 
versal of  the  injunction  order,  operate  as  an 
estoppel  against  the  action  for  malpractice. 
Sale  v.  Eichberg,  105  Tenn.  333,  59  S.  W. 
1020,  52:  894 


III.  Equitable  Estoppel  or  Estoppel  in  Pais. 
a.  Tn  General;   Effect. 

E.stoppel     of     Municipality     or     State,     see 

supra,  T. 
Of    Savings    Bank    by    Entering    Credit    in 

Pass  Book,  see  Banks,  366. 
Relief  in  Equitv  bv  Reason  of.  see  Equity, 

39. 
Of  P>"-"haser  bv  Knowledge,  see  Nuisances, 

148. 
Necessitv    of   Pleading,   see   Pleading,    484- 

487.' 
Sufficiencv  of  Allegation  as  to,  see  Pleading, 

531,  532. 
Mode  of  Pleading,  see  Pleading,  578. 
As  to  Validity  of  Local  Improvement  Assess- 
ment,   see    Public    Improvements,    146- 

149. 
For  Editorial  Xotes,  see  infra.  IV.  §§  1.  6-9. 

72.  An  estoppel  in  pais  arises  whenever 
an  act  is  done  or  a  statement  made  by  a 
party,  the  truth  or  efficacy  of  which  it  would 
be  a  fraud  on  his  part  to  controvert  or  im- 
pair. American  Gas  &  V.  M.  Co.  v.  Wood, 
90  Me.  516.  38  Atl.  548.  43:  449 

73.  Although  fraud  may  be,  and  even  is, 
an  ingredient  in  the  conduct  of  a  party 
estopped,  it  is  not  an  essential  element  if 
the  word  is  used  in  its  commonly  accepted 
sense;  and  the  use  of  the  term  is  unneces- 
sary, and  even  improper,  imless  applied  to 
the  effort  of  the  party  estopped  to  repudi- 
ate his  conduct  and  to  assert  a  right  or 
claim  in  coptvit  veil  linn  tliereof.  Galbraith 
y.  Lunsford.  87  Tenn.  89,  9  S.  W.  365,  1 :  522 

74.  A  false  representation  or  conceal- 
ment of  material  facts,  or  a  design  to  mis- 
lead, is  not  necessary  to  constitute  an  equit- 
able estoppel  by  an  act  which  was  volun- 
tary and  calculated  to  mislead,  and  actually 
has  misled,  another  acting  in  good  faith. 
Brookhaven  v.  Smith.  IIS  N.  Y.  634.  23  N. 
E.   1002.  7:  7.55 

75.  Validity  cannot  be  given  to  an  illegal 
contract  by  estoppel.  Reed  v.  .Johnson.  27 
Wash.  42,  67  Pac.  381.  .57:  404 

76.  A  party  cannot  estop  himself  from  as- 
Rerting  the  invalidity  of  his  contract  and  of 
fii^venant"  relating  thereto  which  are  void  as 


'  matter  of  law.     Brick  v.  Campbell.   122  X. 
Y.  337,  25  N.  E.  493,  10:  259 

77.  The  doctrine  of  waiver  or  estoppel  has 
I  no  application  to  a  contract  made  by  a  pub- 
lic officer,  without   authority,  for  the   per- 
formance  of   work   at   less   than   the    rates 
fixed  therefor  by  statu+e;  and  such  doctrine 
I  cannot  be  invoked  as  a  defense  to  a  suit  for 
the  full  statutory  rate.     Hoffman  v.  Chip- 
I  pewa  County,  77  Wis.  214,  45  N.  W.  1083. 
!  8:  781 

i  Knowledge  or  reliance  of  other  party. 
I  See  also  infra,  128,  211-221;  Gift,  18. 
1      78.  A    waiver,    to    be    effective,    must    be 
I  made    with    full    knowledge    of    the    rights 
I  which  one  intends  to  waive.     Hotchkiss   v. 
:Middlekauf,  96  Va.  649,  32  S.  E.  36,    43:  806 
Mutuality. 
I  See  also  infra,  85.  147;  Banks,  163. 
I      79.  Estoppels,  to  be  binding,  must  be  mu- 
'  tual.     Furgeson    v.    Jones,    17    Or.    204.    20 
I  Pac.  842,  3:  620 

Effect. 

Creation  of  Easement  by,  see  Easements,  12. 
!  80.  An  estoppel  may  be  the  basis  of  a 
claim  to  establish  a  trust  in  land  of  which 
the  defendants  have  both  the  legal  title  and 
the  possession.  Lindsay  v.  Cooper,  94  Ala. 
170,  11  So.  325,  16:  813 

81.  An  estoppel  in  pais  alone  is  not  suf- 
ficient to  cause  equity  to  compel  a  transfer 
of  the  title  to  real  estate  to  the  one  in 
whose  favor  it  runs,  when  the  value  of  the 
land  has  materially  increased  since  the 
estoppel  accrued,  so  that  payment  of  its 
I  former  value,  with  interest,  will  involve  less 
I  injury  to  those  in  possession.  Id. 

i      82.  An  estoppel  which  prevents  a  mortga- 
gor of  property  from  questioning  the  valid- 
ity of  a  tax  deed  thereof  will  not  have  the 
I  effect  of  conveying  to  the  holder  of  the  tax 
I  deed  either  the  title  or  rights  of  the  mort- 
I  gagor.     Miller  v.  Cook,   135   111.   190,  25   N. 
E.  756,  10:  292 

:  In  whose  favor,  • 

83.  An  equitable  estoppel  will  not  arise 
i  in  favor  of  riparian  owners  to  prevent  the 
j  destruction  of  a  dam  by  which  the  water 
;  has  been  raised  for  the  period  of  prescrip- 

1  tion,  when  their  equities  are  not  strong  and 

substantial,   while    the    other    parties    liave 

I  strong   counter    equities.     Kray    v.    Muggli. 

}  77  Minn.  231.  79  X.  W.  964,  1064,  45:  218 

84.  The  estoppel  of  a  partner  in  a  bank  to 
j  assert  that  an  overdraft  in  the  name  of  a 
!  corporation  entirely  owned  by  him  was  his 
!  individual  debt,  when  persons  have  given 
'  credit  on  his  assurances  that  the  only  debts 
<  were     for     books     and     materials,     which 

amounted  to  a  small  sum,  will  operate  also 
in  favor  of  such  creditors  agamst  an  insol- 
vent      fni^tf-       r^f       tho       });)>ik.         Potts       V. 

Schmucker.  84  Md.  535,  36  Atl.  592,   35:  392 

85.  A  member  of  a  railroad  relief  associa- 
tion is  not  estopped  from  claiming  com- 
pensation from  the  railroad  company,  being 
a  distinct  corporation,  for  an  injury  from  a 
collision,  by  the  fact  that  he  had  previously 
been  compensated  by  the  relief  association 
for  the  injury,  wliich  he  then  falsely  alleged 
was  caused  bv  malaria,  etc.  Owens  v. 
Baltimore  &  0.' R.  Co.  35  Fed.  715.         1:  75 
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86.  No  estoppel  against  denying  the 
validity  of  a  spurious  deed  is  created  by 
the  genuine  signature  of  the  apparent  grant- 
or, whicli  was  obtained  by  some  device  or 
artitice.  and  who  did  not  execute  or  acknowl- 
edge the  deed, — at  least  in  favor  of  persons 
who  have  advanced  money  on  the  faith  of 
a  false  record,  but  without  having  seen  or 
Rcfe^d  noon  the  ireiuiir^  signature.  Marden 
V.  Dorthy,  160  N.  Y.  39,  54  N.  E.  726,  46:  694 
In  criminal  case. 

87.  The  rule  of  estoppel  may  be  applied  in 
criminal  as  well  as  in  civil  cases.  State  v. 
OBrieii.  94    Tomi.  79.  2H  S.  W.  .311.     26:  252 

b.  Of  Married  Women. 

By  Deed,  see  supra,  37-41. 

To  Claim  Dower,  see  Dower,  25. 

Relief  bv  Reason  of  Estoppel,  see  Equitv, 

39.  ■ 
Burden  of  Proof  as  to,  see  Evidence,  224. 
See  also  infra,  170,  192,  195,  226;   Husband 

and  Wife,  135. 
For  Editorial  Notes,  see  infra,  IV.  §§  2.  6,  8. 

88.  A  married  woman  may  be  estopped  to 
the  same  extent  as  if  she  were  a  feme  sole, 
by  conduct  which  is  sufficient  to  create  an 
estoppel  independent  of  any  contract.  Gal- 
braith  v.  Lunsford,  87  Tenn.  89,  9  S.  W.  365, 

1:  522 

89.  The  capacity  of  married  women  to  be 
bound  and  estopped  by  their  conduct  is  inci- 
dent to  their  enlarged  power  to  deal  with 
others,  under  ^Minnesota  statutes.  Dobbin 
v.  Cordiner,  41   Minn.  165.  42  N.  W.  870, 

4:  333 

90.  A  married  woman  is  estopped  to  en- 
force a  vendor's  lien  on  land  sold  and  con- 
veyed by  joint  deed  of  herself  and  husband, 
when  they  were  both  active  in  making  the 
sale,  and  by  their  declarations  and  conduct 
induced  a  third  person  to  advance  a  part  of 
the  purchase  money  to  the  vendee  under 
an  agreement  that  ho  should  have  a  first 
mortgage  on  the  premises  as  security  there- 
fur.  a!i(l  that  a  seeoiiri  mortgage  would  be 
taken  for  the  unpaid  instalment  of  the  pur- 
r'hast>  monov.  Wilder  v.  Wilder.  89  Ala. 
414.  7  So.  767,  9:  97 

91.  A  married  woman  who  has  undertaken 
to  convey  real  estate  without  the  formal- 
ities prescribed  by  law  is  not  estopped  from 
reasserting  her  title  to  the  property  by  plac- 
ing the  grantee  in  possession,  and  permit- 
tiiii:  him  to  make  valuable  improvements. 
Smith  v.  Ingram.  130  X.  C.  100.  40  S.  E.  984. 

01:878 
!>2.  A  marrifi]  woman  is  estojipod  to  sot 
up  t  lie  invalidity  of  a  contraot  by  lierself 
and  111")-  husband  for  the  sale  of  their  home- 
~;i';ii|  liccan^i'  of  failure  to  enmplv  with 
ciTtain  -tatnfiirv  provisiniis.  as  a  ijefcn^e  1o 
■I  ~nit  for  sjioriric  perfonnancc.  wjiere  the 
iiiiT-cli:!-.']-  lia-  taken  possession,  aiid  paid  tlie 
|Hii-cha-i'  piiee.  ;nid  inaile  \-alunIili'  inipi-ove- 
'".■i>i-.  \\o1li  flic  fnl!  kno\\leilni>  ;|,iil  eonsent 
of  fh..  wife.  f;rlee  v.  Woodwnrfh.  10  T<lalio. 
'  M.    -^o    1 ';,,•.   '.il-_:.  (ID:  ,-,S( 

''■•  \  w^i'i'.iM  lo  wlioiii  pnii-lia-iT-  of  jirop 
cr^v  from  her  liiislianrl  [i;i\  the  piirclia -.' 
!">-nr\     ot]    h'T   i'^iiiii    of   cqiiii  ;i!,],'    . .  \v;iei-sli  in 


is  not  estopped,  as  against  them,  by  the 
fact  of  her  previous  acquiescence  in  his  ap- 
pearance of  ownership,  to  deny  that  he  was 
(he  owner,  when  they  attempt  to  make  the 
property  liable  for  his  fraud  in  the  sale. 
Brown  v.  Wright,  58  Ark.  20,  22  S.  W.  1022, 

21:  467 
To  assert  incapacity. 

94.  The  doctrine  of  estoppel  cannot  be  in- 
voked in  order  to  remove  the  incapacity  of 
a  married  woman,  where  her  contract  relates 
to  a  matter  concerning  which  all  the  com- 
mon-law disabilities  continue,  so  that  the 
contract  is  utterly  void  for  want  of  power 
or  capacity  to  make  it.  Cook  v.  Walling, 
117  Ind.  9,  19  N.  E.  532,  2:  769 

95.  Merely  executing  as  principal  a  note 
containing  an  acknowledgment  of  receipt 
of  consideration  will  not  estop  a  married 
woman  from  showing  that  she  gave  the 
note  as  surety,  and  therefore  against  the 
prohibition  of  a  statute.  Voreis  v.  Nuss- 
baum,  131  Ind.  267,  31  N.  E.  70,  16:  45 

96.  A  married  woman  who  executes  an  as- 
signment of  a  policy  on  her  husband's  life, 
which  she  has  no  power  to  make  under  the 
existing  laws,  cannot  estop  or  bind  herself 
by  her  contemporaneous  covenants  to  do  any 
other  act  necessary  to  carry  out  or  give 
validity  and  effect  to  the  assignments. 
P.rick  V.  Campbell.  122  ,\.  v.  337,  25  N.  P.. 
493,  10:  259 
As  to  her  separate  estate. 

See  also  supra,  40,  67. 

97.  The  doctrine  of  equitable  estoppel 
cannot  operate  to  deprive  a  married  woman 
of  her  statutorv  separate  estate.  Vansandt 
V.  Wier,  109  Ala.  104.  19  So.  424.  '.I'l:  •''  f 

98.  A  married  woman  cannot,  even  by 
fraudulent  conduct,  be  barred  under  the 
principle  of  estoppel  in  pais,  from  asserting 
her  title  to  land,  though  separate  estate; 
but  it  is  different  as  to  her  personal  estate, 
under  statutes  giving  her  the  right  to  con- 
tract as  if  single.  Williamson  v.  Jones.  43 
W.  Va.  .>02.  27  S.  E.  411.  38:  694 

99.  Though  during  coverture  the  wife 
brings  suit  against  her  husband  and  others 
to  assert  her  right  to  land  acquired  bj'  her 
husband  in  his  name,  with  the  consideration 
paid  by  a  purchaser  of  her  land  under  a 
void  deed,  reciting  in  her  pleading  that  she 
had  executed  such  deed  to  such  first  pur- 
chaser, and  received  the  consideration,  and 
obtains  a  decree  giving  her  such  land  and 
declaring  it  her  separate  estate,  that  will 
not  estop  her  or  such  second  purchaser  from 
recovering  the  land  from  the  first  pur- 
chaser or  his  vendee.  Central  Land  Co.  v. 
Laidley.  32  W.  Va.  134.  9  S.  E.  61,        3:  826 

e.  .\s  to  Corporate  Existence  or  Powers. 

Iv'toppel  of  State,  see  supra.  31.  32. 

Viy  Mortgage,  see  supra.  64. 

I)r  I'licfn  Corporation,  see  Corporations,  33. 

Estoppel  of  Local  Branch  of  Benefit  Society, 

-ei'    r!i'Tie\'i  il(Mit     Soeieties.    I.t. 

To  ^et  III)  Defeii-e  of  T'llrn  I'ires.  .see  Cor- 
jioral  ion-.,  1\'.  d.  2. 

Tn.lieiai  Xotice  a--  to  rnineorporat ed  Char- 
ities,  see    Mvidenee.   l.'d. 
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As    to    Consolidation    of    Insurance    Com- 
panies, see  Insurance,  1336. 
See  also  infra,  116,  166,  236. 
For  Editorial  Notes,  see  infra,  IV.  §  7. 

100.  The  doctrine  of  estoppel  cannot  be 
•uccessfully  invoked  against  the  denial  ,of 
corporate  existence  unless  the  corporation 
has  at  least  a  de  facto  existence.  Maryland 
Tube  &  I.  Works  v.  West  End  Improv.  Co. 
87  Md.  207,  39  Atl.  620,  39:  810 

101.  An  act  not  originally  within  the  ex- 
press or  necessarily  implied  powers  of  a  cor- 
poration cannot  subsequently  be  made  valid 
by  estoppel.  Best  Brewing  Co.  v.  Klassen, 
185  111.  37,  57  N.  E.  20.  50:  765 

102.  Persons  who  have  sold  land  to  a  de- 
fectively organized  corporation,  and  taken 
back  purchase-money  notes,  will  be  estopped 
from  denying  the  corporate  liability  and 
seeking  a  recovery  from  the  corporators  of 
the  amoimt  due,  if  for  more  than  five  years, 
and  until  after  the  company's  charter  and 
contracts  have  been  expressly  validated  by 
the  legislature,  thev  h-ive  recognized  the 
notes  as  corporate  obligations,  and  attempt- 
ed to  enforce  them  by  legal  process  against 
the  corporation.  Shields  v.  Clifton  Hill 
Land  Co.  94  Tenn.  123.  28  S.  W.  668, 

26:  509 

103.  One  dealing  with  persons  claiming  to 
be  a  corporation,  but  whose  corporate  ex- 
istence is  not  a  valid  one  because  not 
authorized  by  law.  is  not  estopped  from 
denying  such  corporate  existence  in  a  suit 
against  -such  persons  individually  to  collect 
a  debt  arising  out  of  such  dealings,  if  he 
never  knew  of  their  claim  to  be  a  corpora - 
ti-on.  and  always  thought  he  was  dealing 
with  a  partnership.  Eaton  v.  ^^'alkpr.  Til 
Mich.  579,  43  X.  W.  638.  6:  102 

104.  A  person  is  not  estopped  from  deny- 
ing that  a  so-called  corporation  with  which 
he  has  made  a  contract  is  in  fact  a  legal 
corporation,  and  from  claiming  that  the 
stockholders  are  individually  liable  on  the 
contract.  Empire  ^lills  v.  Alston  Grocery 
Co.   <Tex.  App.)    15  S.  W.  .50.-).  12:  366 

105.  A  corporation  is  not  estopped  from 
denying  that  it  is  a  warehouseman,  or  that 
its  receipts,  as  such,  are  valid,  as  against  a 
holder  of  thc^ni  who  took  them  with  knowl- 
edge of  the  facts  respecting  the  character 
and  powers  of  the  corporation.  Franklin 
Nat.  Bank  v.  Whitehead.  149  Ind.  oGO.  41)  X. 
E.  502.  39:  725 

106.  The  objection  that  a  town  has  not 
power  to  purchase  waterworks  cannot  be 
made  by  the  owner  of  the  works  in  order 
to  defeat  its  contract  with  the  town  for 
the  sale  thereof.  Bristol  v.  Bristol  &  W. 
Waterworks.  19  B.  T.  413.  34  Atl.  359. 

.32:  740 
Of  subscriber  for  stock. 
In     Ix)an     Assoriatinn.     ■;pe     Building     and 

Loan    Associations.    7. 
For  Editorial  Xotes.  see  intra.  IV.  S  7. 

107.  A  subscriber  is  estopped,  as  against 
rrr  litoi-.  to  >ct  Tip  tlie  invalidity  of  a  sub- 
scription tf)  capital  stock  a-  to  Avhicli.  if  in- 
valid, he  was  in  pari  fJelicfo.  Cardwell  v. 
Kr'!;     U:,   \'a.  :;70.  2S  S.   v..  9r,:].  40:  240 


108.  A  subscriber  for  stock  ip  a  corpora- 
tion to  be  organized  is  not  estopped  from 
denying  the  legal  e.xistence  of  the  corpora- 
tion on  the  ground  that  it  has  not  been  law- 
fully organized,  when  sued  on  his  subscrip- 
tion. Capps  V.  Hastings  Prospecting  Co.  40 
Neb.  470,  58  N.  W.  956,  24:  259 

d.  By   Contracts   or   Agreements  Generally; 
Ratification. 

Of   Municipality,   see   supra,    15,   20-22. 
Of  Married   Women,  see   supra,   96. 
Contract  with  Corporation,  see  supra,   103- 

108. 
To  Reclaim  Graveyard  by  Sale  of  Parcels  on 

Map  Showing  Dedication  of,  see  Ceme- 
teries, 11. 
Agreement    by    Corporation    to    Repurchase 

Stock,  see  Corporations,  146. 
Constitutionality  of  Provision   for   Estoppel 

of  Insurer  by,  see  Insurance,  1093,  1094. 
To   Deny   Validity   of   Street   Improvement 

Assessment,   see   Public   Improvements, 

148. 
By   Lease   of   Timber   on   Public   Land,   see 

Public  Lands,  19. 
See  also  supra,  75-77;   infra,  271. 
For  Editorial  Notes,  see  infra,  IV.  §  8. 

109.  The  doctrine  of  estoppel  does  not  ap- 
ply to  contracts  which  are  forbidden  by 
statute  or  contrary  to  public  policy.  Frank- 
lin Xat.  Bank  v.  Whitehead,  149  Ind.  560.  49 
X.  E.  592,  39:  725 

110.  Promises  do  not  lay  a  foundation  for 
an  estoppel,  if  the  promisee  is  not  in  any 
way  prejudiced  by  them,  or  induced  thereby 
to  do  or  omit  to  do  anything  to  his  disad- 
vantage, or  in  any  way  to  change  his  status. 
Barry  v.  Kirkland,  6  Ariz.  1,  52  Pac.  771. 

40:  471 

111.  A  town's  failure  to  present  a  claim 
against  a  son  for  supplies  furnished  his 
mother  within  the  time  limited  by  statute, 
because  of  his  promise  to  .settle  the  claim, 
will  not  estop  him  from  setting  up  the  in- 
validity of  the  promise,  because  the  town 
relied  upon  it  at  its  peril.  Freeman  v. 
DodL'-e,  98  Me.  531,  57  Atl.  884.  66:  .395 

112.  Acceptance  of  an  appointment  as 
teacher  in  the  public  schools,  subject  to  the 
provisions  of  law  and  the  rules  of  the  board 
wliich  might  be  enforced  relating  to  the  ap- 
pointment and  compensation  of  teachers. 
(Iocs  not  estop  one  from  contesting  the 
constitutionality  of  a  statute  providing  for 
the  withholding  of  a  percentage  of  teachers' 
salaries  to  provide  a  pension  fund.  Ilub- 
l)ard  V.  State  ex  rel.  Ward,  65  Ohio  St.  .")74. 
tU  X.  E.   109.  r.S:  654 

113.  An  agreement  between  two  jK-rsuns. 
that  one  shall  make  a  contract  with  a 
third  for  the  benefit  of  the  other,  which 
would  be  unlawful,  cannot  con-titute  an 
O'^toppel  to  a  claim  on  belialf  of  the  con- 
tractor against  the  intended  Ijeneliciary. 
who  has  received  from  such  third  (lerson 
the  fruits  of  a  lawful  contract  substituted 
for  the  unlawful  one.  Tate  v.  Commercial 
Rid--.  Asso.  07  Va.  ,"4.  33  S.  E.  3S2.       4.J:  243 

11-1.  One  in  possession  of  land.  aaIio  liivc- 
a  railroad  company  the  right  to  take  izravid 
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therefrom  as, though  it  belonged  to  him.  will  ' 
be  estopped  from  maintaining  an  action  for 
its  conversion,  although  he  obtains  an  as- 
signment of  the  right  of  action  from  the 
true  owner.  Rogers  v.  Portland  &  B.  Street 
Railway.  100  Me.  86,  60  Atl.  713,  70:  574 

11.5.  No  estoppel  to  deny  his  interest  in 
the  good  will  of  a  corporation  arises  in  case 
of  the  sale  of  corporate  stock  by  one  who 
undertakes  to  sell  with  his  stock  his  interest 
in  the  good  will  of  the  business.  Merchants' 
Ad-Sign  Co.  v.  Sterling.  124  Cal.  429, 
57  Pac.  468.  46:  142 

116.  A  man  who.  as  agent  for  a  corpora- 
tion using  his  name,  has  negotiated  a  sale 
of  the  property,  business,  and  good  will  of 
the  company,  is  estopped  from  asserting 
that  the  name  is  not  rightfully  used  by  the 
purchaser.  Lamb  Knit-Goods  Co.  v.  Lamb 
niove  &  M.  Co.  120  Mich.  159.  78  N.  W. 
1072,  44:  841 

1 17.  Where  a  shipper  enters  into  an  agree- 
ment with  a  carrier  as  to  the  value  of  the 
property  shipped,  and  receives  the  benefit 
nf  low  rates  by  reason  of  placing  a  low 
valuation  upon  the  property,  he  is  estopped 
from  claiming  or  recovering  another  and 
higher  valuation  after  the  loss  occiirs,  al- 
though said  loss  may  be  the  result  of  negli- 
gence on  the  part  of  the  carrier,  provided 
the  same  is  not  jjross.  wanton,  or  wilful, 
/ouch  V.  Chesapeake  &  O.  R.  Co.  36  W.  Va. 
.-v24.  15  S.  E.  185,  17:  116 
Lease. 

118.  Leasing  land  for  the  manufacture  of 
brick  does  not  estop  the  owner  from  claim- 
ing damages  from  the  lessee  for  the  use  of  a 
process  in  burning  tlie  brick  which  generates 
noxious  gases  by  which  his  crops  on  ad- 
jacent land  are  injured.  Fogarty  v.  Junc- 
•^inn  f'itv  PresHod  Brick  Co.  50  Kan.  478, 
r;i    Pac.   10.52.  18:  756 

110.  Tlie  lessor's  agreement  to  the  erec- 
tion of  a  building  upon  the  leased  premises 
wliieh  varies  from  that  called  for  by  the 
'"a>f>  will  prevent  bis  subsequently  enfor-  ! 
linff  the  specififatif)ns  of  the  contract. 
"P.i->  V.  Metropolitan  Wo=;t  Side  Elev.  R.  Co.  ' 
•27  C.  C.  A.  147.  53  V.  S.  App.  542.  82  Fed. 
^■">7.  .30:  711 

Contract  of  consignment. 

120.  One  who  consigns  grain  to  a  cominis- 
-ioii  nuM-chant  for  sale  on  commission  is  not 
■  •-topped  to  repudiate  a  purchase  of  the 
■.iiaiii  hv  the  consignee  himself  luiless  he 
iiO(|nic^oes  therein  atid  ratifies  it  after  be- 
iiiL'  fully  informed  of  the  entire  trniKaction. 
Miiliiiling  a  snlisennont  sale  at  a  profit,  j 
-^t:it.'  V.'  Edwards.  01  TMiiiti.  225.  102  X.  W.  I 
'1'.'7.  fiO:  aCu   \ 

121.  An   ordinary  eoiiti-art    of  cnn-i^jtiniiMit  ' 
iMM^  iiiit  o-top  the  consiunior  from  -of  tin"  up 

'li-  'itlc  ,'ii  ML'ain-t  an  innocent  ])urclia.~('r  of 
•lio  Liood-  fi'om  i]\o  con^iiinff',  who  l)n\s 
'iii'iii  lUi  llio  s;inif  <]:\v  the  goods  wpii>  lo- 
'•i\ril,  n'-i  ijnrt  of  lii-  luircha  ^o  of  the  entiro 
-ioil<  and  Ini-iiiovs.  l^Jiimoo  v.  Marincri.  72 
'    .1111.   .50  1.   -tn    All.   1.  00,  (7:  ,1(11 

-As  to  agency. 

;22.    \i'    c-tupjud    a'jain-t     ~lii.\\iiiLi    'liai     a. 
r:','\\i'r    wa-   really    the   n-^cui    of   a    railroad  , 
p'ptian\      l)ocaiiso    colln^ividi.-     a  tHioJTii ''d     i- 


created,  so  as  to  prevent  charging  the  rail- 
road company  with  his  negligence,  by  mak- 
ing a  contract  of  employment  with  him  as 
receiver.  Texas  &  P.  R.  Co.  v.  Gav,  86  Tex. 
571.  26  S.  W.  599,  '        25:  52 

Against  pleading  statute  of  limitations. 
See  also  infra,  137;  Pleading,  555. 
For  Editorial  Notes,  see  infra,  IV.  §  1. 

123.  A  railroad  companj*  which  induces  an 
employee  to  refrain  from  bringing  suit  for 
injuries,  by  promises  t6  retain  him  on  the 
pay  roll,  .pay  him  for  the  injuries,  and  give 
him  a  life  job,  which  promises  are  fulfilled 
until  after  the  statute  of  limitations  has 
run,  when  payment  for  the  injuries  is  re- 
fused and  he  is  discharged,  is  estopped  to 
plead  the  statute  to  a  suit  for  the  injuries. 
Chesapeake  &  X.  Ry.  v.  Speakman,  114  Ky. 
628,  71  S.  W.  633,    '  63:  193 

124.  Estoppel  to  plead  the  statutory  bar 
to  an  action  for  personal  injuries  arises 
where,  pending  negotiations  for  settlement, 
defendant  gave  assurance  that  the  bar 
would  not  be  pleaded,  and  plaintiff,  relying 
thereon,  neglected  to  bring  suit  until  the 
statutory  period  had  elapsed,  but  brought 
it  as  soon  as  it  became  apparent  that  the 
negotiations  would  be  ineffectual.  Holman 
V.  Omaha  &  C.  B.  Rv.  &  Bridge  Co.  117  Iowa, 
268.  90  N.  W.  833.  62:  395 
Ratification. 

Of  Guaranty  by  Bank,  see  Banks,  55. 

Bv  Failure  to  Discover  Forgery,  see  Banks, 
153. 

Bv  Pavment  of  Interest  on  Town  Bonds,  see 
Bonds.  165. 

Of  Insurance  Agent's  Acts,  see  Insurance, 
783.  787. 

Contract  with  City,  see  Municipal  Corpo- 
rations. 300. 

See  also  supra,  120;  infra,  162,  282;  Mort- 
gage. 199. 

125.  A  legatee  by  accepting  an  absolute 
legacy  ratifies  a  promise  made  by  his  colega- 
tees  in  behalf  of  themselves  and  him  to  de- 
vote the  ]n-operty  to  purposes  indicated  by 
the  testator,  although  the  legacy  was  to 
them  as  tenants  in  comirfon,  and  not  as  joint 
tenants.  Amherst  College  v.  Ritch,  151  N. 
Y.   282.   45   X.   E.   876.  37:  305 

e.  By     Conduct.     Request,     or     Admissions 
Generally. 

Of  Mnniripality.  see  supra.  17-19. 

Of   Married  Women,  see  supra.  88-91. 

By   Fraudulent  Conduct,  see  infra.  2.33. 

Rv  Repudiating  Arbitration,  see  Arbitra- 
tion. 1. 

To  Claim  Widow's  Right  to  Inherit,  see 
Dc-cfiit    and  Distribution,  53. 

i'.iirdcii  of  Proof  as  to.  see  Evidence.  224. 

I'.v  Markitiir  Taxes  "Paid,"  see  Injunction, 
:l(il. 

I'.\  Misleading  Conduct  of  Insurance  Com- 
pany. <ee  Tn.=;urance.  V.  b.  5.  h. 

']'<>  Qu.^-tioii  ^'alidity  of  Divorce,  see  Mar- 
riage.  75. 

S,',.   al-o    infra.    Ifi5.   208.   211-213,   275. 

12t).  io  create  an  estoppel  one's  conduct 
•i.'.'d    not    lie   I'liarartorized   bv   an   actual    in- 
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tention  to  lui-sJoad  or  deceive.  Rogers  v. 
Portland  &  B.  Street  Railway,  100  Me.  86, 
60  Atl.  713,  "  70:  574 

127.  Ignorance  of  his  legal  rights  will  not 
prevent  one's  conduct  from  working  an  es- 
toppel if  he  has  full  knowledge  of  the  facts. 

Id. 

128.  It  is  essential  to  an  estoppel  by  con- 
duct, that  the  party  claiming  to  be  in- 
fluenced by  the  conduct  of  another  should 
not  only  be  destitute  of  information  as  to 
the  matter  to  which  such  conduct  relates, 
but  also  without  convenient  and  available 
means  of  acquiring  such  information.  Att- 
kisson  V.  Plumb,  50  W.  Va.  104.  40  S.  E. 
587.  58:  788 

129.  To  create  an  estoppel  by  conduct 
there  must  be  some  conduct  of  the  party 
amounting  to  a  representation  or  conceal- 
ment of  material  facts,  and  the  representa- 
tion must  be  made  with  the  intention,  actual 
or  fairly  to  be  inferred  by  the  other  party, 
that  lie  should  act  upon  it,  or  be  so  grossly 
negligent  as  to  mislead  another  to  his  in- 
jury, and  thus  amoiuit  to  fraud  construct- 
ively. Id. 

130.  One  in  possession  of  land,  who  as- 
sumes to  be  the  owner  thereof,  and  grants 
rights  concerning  it,  cannot  avoid  the  es- 
toppel arising  from  his  conduct  by  the  fact 
that  the  records  show  that  the  title  is  not 
in  him.  Rogers  v.  Portland  &  B.  Street 
Railway,  100  Me.  86,  60  Atl.  713,       70:  574 

131.  One  in  possession  of  property  under 
a  contract  of  purchase,  who  has  taken  an 
assignment  from  the  owner  of  a  right  of 
action  for  the  conversion  of  gravel  there- 
from, may  be  estopped  by  his  own  acts  from 
prosecuting  the  action,  where  the  action  is 
to  be  for  his  own  benefit  because  of  the 
agreement  that  any  recovery  shall  be  ap- 
plied in  reduction  of  his  indebtedness  to  the 
true  owner.  Id. 

132.  A  letter  by  an  attorney  stating  that 
his  client  is  not  disposed  to  tile  a  new  bill 
for  the  infringement  of  a  trademark  so  long 
as' the  use  by  the  other  party  continues  as 
at  present,  although  stating  that  he  has  ad- 
vised his  client  that  this  constitutes  a  viola- 
tion of  his  rights,  does  not  constitute  an 
estoppel,  where  it  is  written  without  any 
consideration  and  does  not  mislead  the 
other  party.  Le  Page  Co.  v.  Russia  Cement 
Co.  5  U.  S.  App.  112,  2  C.  C.  A.  555,  51  Fed. 
941,  17:  354 

133.  Merely  aiding  in  cleaning  out  the 
bed  of  a  stream  where  it  flows  over  his 
land  will  not  estop  a  riparian  owner  from 
objecting  to  the  use  of  the  stream  by  means 
of  floods  of  stored  water.  Monroe  Mill  Co. 
v.  Menzel,  35  Wash.  487,  77  Pao.  813,  70:  272 

134.  Where  one  of  several  judgment  debt- 
ors, for  whom  the  judgment  has  been  secret- 
ly purchased  in  another's  Jiame.  holds  the 
judgment  out  to  the  world  as  valid,  and 
procures  a  sale  of  his  own  land  on  execution 
under  it,  becoming  the  purchaser' himself  in 
-.UKjtlier's  name,  he  is  estopped  from  claim- 
ing that  the  judgment  was  paid  before  the 
sale,  in  order  to  prevent  the  exerci-ie  of  a 
ri'^ht    of    redemption    by    another   judgment 


creditor.     Pease   v.  Ritchie,   132  111.  638,  24 
X.  E.  433,  8:  560 

135.  A  bank  which  settles  in  a  foreign 
country  with  one  who  has  stolen  money  from 
it,  and,  to  enable  him  to  make  such  settle- 
ment, solicits  a  third  person  to  purchase 
from  him  a  draft  which  he  had  procured 
with  part  of  the  stolen  money,  cannot  dis- 
pute the  title  of  the  purchaser  thereto. 
Capital  Citv  Bank  v.  Parent,  134  N.  Y.  527, 
31  N.  E.  976,  18:  240 

136.  An  estoppel  to  assert  a  secret  trust 
against  a  residuary  legatee  cannot  be  based 
on  acts  of  the  beneficiaries  inducing  the 
residuary  legatees  in  their  capacity  as  ex- 
ecutors not  to  exercise  their  discretionary 
power  to  withhold  the  specific  legacies  to 
such  beneficiaries  in  case  their  condition  and 
circumstances  shall  be  so  changed  as  to 
render  it  inexpedient  to  pay  over  the  moneys 
bequeathed  to  them,  as  such  power  cannot 
be  exercised  arbitrarily.  Amherst  College 
V.  Ritch,  151  N.  Y.  282,  45  N.  E.  876, 

37 :  305 

137.  One  who  purchases  mortgaged  prem- 
ises subject  to  the  mortgage,  but  without 
assuming  the  debt,  after  limitations  have 
begun  to  run  against  foreclosure  bj'  force 
of  a  stipulation  in  the  mortgage  that  fail- 
ure to  pay  at  maturity  any  one  of  a  series 
of  notes  secured  thereby,  together  with  non- 
payment of  taxes  due,  shall  mature  the 
entire  debt,  does  not,  by  payment  of  such 
overdue  taxes,  estop  himself  from  pleading 
the  statute  of  limitations  as  a  defense  to  an 
action  to  foreclose  the  mortgage.  Snyder  v. 
Miller,  71  Kan.  410,  80  Pac.  970,  69:  250 

138.  A  person  who  is  boycotted  by  a  prod- 
uce exchange  after  he  has  been  suspended 
from  membership  therein  for  violating  its 
unlawful  constitution  and  by-laws  is  not 
estopped  to  claim  damages  from  the  boy- 
cott because,  as  a  member,  he  participated 
in  the  adoption  of  such  illegal  provisions. 
Ertz  V.  Produce  Exchange,  82  Minn.  173,  84 
N.  W.  743,  51:825 
To  deny  agency. 

139.  One  clothing  an  agent  with  apparent 
authority  is,  as  to  parties  dealing  on  the 
faith  of  such  authority,  conclusively  es- 
topped from  denying  it.  Hubbard  v.  Ten- 
brook,  124  Pa.  291,  16  Atl.  817,  2:  823 
Giving  "clear  receipt." 

140.  A  "clear  regeipt"  given  by  a  con- 
signee upon  receiving  goods  from  a  carrier 
does  not  prevent  his  showing  that  the  goods 
were  in  fact  wet  and  damaged.  Mears  v. 
New  York.  X.  H.  &  H.  R.  Co.  75  Conn.  171, 
.52  Atl.  610,  56:  884 
Submission. 

141.  The  majority  of  a  religious  society 
are  estopped  from  claiming  that  they  have 
withdrawn  from  a  church  association,  and 
are  therefore  not  subject  to  its  authority, 
where  they  have  submitted  their  rights  to 
the  association  and  received  an  adverse  de- 
cision. Smith  V.  Pedioo.  145  Tnd.  361.  33  N. 
E.  777.  '  19:  433 
Forbearance. 

142.  A  lessor  accepting  monthly  payments 
on  an  oil  and  gas  lease,  at  the  solicitation  of 

the  lessee  as  a  favor  to  give  a  few  months 
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longer  for  drilling  after  the  lease  has  ended 
by  failure  to  begin  operations  within  the 
time  agreed,  is  not  thereby  estopped  from 
refusing  to  continue  to  receive  such  pay- 
ments and  extend  the  lease  still  further. 
Bettman  v.  Harness,  42  W.  Va.  433,  26  S.  E. 
271,  36:  566 

Request. 

143.  A  candidate  is  not  estopped  from  ob- 
taining a  writ  of  mandamus  to  compel  elec- 
tion officers  to  decide  a  tie  vote  by  lot,  ac- 
cording to  law,  by  the  fact  that  he  request- 
ed them  not  to  do  so,  since  all  parties  had 
equal  knowledge  of  the  law,  and  the  duty 
was  to  the  public,  and  not  simply  to  the 
candidate.  Johnston  v.  State  ex  rel.  Sefton, 
128  Ind.  16,  27  N.  E.  422,  12:  235 

144.  A  person  is  not  estopped  from  claim- 
ing damages  because  of  the  change  of  grade 
of  a  street,  because  after  a  portion  of  the 
street  had  been  raised  by  a  railroad  com- 
pany in  accordance  with  the  ordinance  fix- 
ing the  grade  he  requested  that  the  grading 
of  the  street  might  be  finished.  Hickman  v. 
Kansas  City,  120  Mo.  110,  25  S.  W.  225, 

23:  658 

145.  A  taxpayer  who  petitions  for  the 
levy  of  a  special  tax,  actively  supporting 
and  voting  for  the  ordinance  in  advance- 
ment of  his  own  interest,  is  estopped  from 
setting  up  the  illegality  and  unconstitu- 
tionality of  the  tax  as  a  defense  against 
paving  it.  Andrus  v.  Opelousas  Police  Bd. 
41  "La.  Ann.  697,  6  So.  603,  5:  681 

f.  By    Assent. 

Of  Municipality,  see  supra,  16,  24. 

On  Appeal,  see  Appeal  and  Error,  489-497. 

By   Stipulation,  see  Stipulation,  3. 

146.  Consent  of  owners  abutting  upon  a 
park  dedicated  under  restrictions  against 
the  erection  of  buildings,  to  the  erection  of 
one  or  more  buildings  upon  such  park,  will 
not  estop  them  from  bringing  suit  to  en- 
join the  erection  of  other  buildings.  Chi- 
cago V.  Ward.  1(!9  111.  392,  48  N.  E.  927. 

38:  849 

147.  The  l)oiioflciaries  in  a  secret  trust 
created  by  a  testator  are  not  estopped  to 
assort  the  trust  against  the  trustees  and 
their  donees  by  consentiiig  to  the  postpone- 
ment of  the  payment  of  specific  legacies 
given  them  bv  the  will  to  the  payment  of 
an  amount  wliich  the  trustees  have  agreed 
to  pay  the  widow  and  next  of  kin  jtor  a 
release  of  tlieir  statutory  rights  to  contest 
the  \;ili(lity  of  tlie  trust,  altlinugh  they  have 
knowledge  of  an  attempt  to  donate  the  trust 
fund  to  strangers,  where  the  cireumstances 
indicate  that  lliey  intended  to  consent  to 
the  jiayniriit  alone,  and  not  to  the  settle- 
nieiif  as  sncli.  Atnlicrsj  ('(illei.re  v.  Ritcli. 
ir,1   X.  ^  .  :2S-2.   15  X.  K.  S7(i.         '  37:  :50.-) 

14S.  TIic  owner  of  a  waLiuii  wlio  ]iermits 
llic  nanic!  and  oocnpaiion  (if  anollicr  person 
wild  i^  in  po-se---ii)ti  of  it  to  lie  painted 
tliercdii.  f(ii  tin-  purpdsf  of  inducing  tlic 
pnlilic  lo  liclic\-<-  that  It  tieloniis  lo  and  is 
used  by  the  iatlrr  in  lii^  l)M-inr-~.  caiinoi 
assert  (iwrtersliip  aiiaiiist  an  iiuiocrnt  jmi-- 
fliaser     frfnii     the     person     wlio    liad     ii     and' 


whose  name  was  on  it.     O'Connor  v.  Clark 

170  Pa.  318,  32  Atl.  1029,  29:  607 

License. 

Of  Municipality,  see  supra,  22. 

149.  A  license  cannot  operate  as  an  estop- 
pel against  the  licensor  in  favor  of  a  grantee 
of  the  licensee,  because  an  estoppel  must  be 
mutual.  Nunnelly  v.  Southern  Iron  Co.  94 
Tenn.  397,  29  S.  W.  361,  28:  421 

g.  By  Laches,  Silence,  or  Acquiescence. 

1.  In  General. 

Estoppel  of  Municipality,  see  supra,  9-14. 
Estoppel  of  State,  see  supra,  32,  33. 
Of  Corporation,  see  Corporations,  245. 
By  Failure  to  Assert  Forfeiture  of  Policy, 

see  Insurance,  V.  b.  5,  c. 
Laches  as  Bar  to  Action,  see  Limitation  of 

Actions,  I.  b. 
Estoppel  to   Question  Validity   of  Contract 

with  City,  see  Municipal  Corporations, 

300. 
Estoppel  of  Insurer  to  Intervene,  see  Par- 
ties. 210. 
As     to    Validity     of     Street     Improvement 

Assessment,    see   Public   Improvements, 

147,  149. 
To  Denv  Correctness  of  Tax  List,  see  Taxes, 

357. 
For  Editorial  Notes,  see  infra,  IV.  §  3. 

150.  There  can  be  no  estoppel,  or  even 
waiver,  by  silence,  except  under  circum- 
stances where  it  becomes  the  duty  of  the 
partv  to  speak.  Knoedler  v.  Glaenzer.  55 
Fed.  895,  5  C.  C.  A.  305,  14  U.  S.  App.  336, 

20:  733 

151.  An  estoppel  by  failure  to  object  to 
the  erasure  of  the  name  of  a  cosurety  can- 
not arise  to  prevent  denial  of  liability  as 
surety  on  account  of  such  erasure,  where 
the  sureties  had  no  knowledge  of  the  eras- 
ing. State  V.  McGonigle.  101  Mo.  3.53.  13 
S.  W.  758,  8:  735 

1.52.  Voluntary  submission  by  a  member 
of  a  board  of  trade  to  a  trial  of  a  dispute 
by  a  committee  under  rules  of  the  board 
estops  him  from  denying  the  jurisdiction  of 
the  committee  either  in  respect  to  person  or 
subject-matter.  Ryan  v.  Cudahv.  157  111. 
108.  41  X.  E.  760,  ■        49:  353 

153.  The  acceptance  of  the  decree  in  a  di- 
vorce suit  by  a  defendant  over  whom  no 
jurisdiction  was  obtained,  and  his  remarry- 
ing, do  not  estop  him  from  disputing  the 
validity  of  a  subsequent  fx  parte  proceeding 
in  the  divorce  suit,  by  which  the  judgment 
is  opened  and  a  decree  for  alimony  entered 
aoainst  him.  Hekking  v.  PfaflT.  33  C.  C.  A. 
:528.  .50  V.  S.  App.  484,  91  Fed.  60.     43:  618 

l.")4.  The  unlawful  lise  for  many  years  of 
the  name  of  a  foreign  firm  by  one  who  had 
tlic  right  to  designate  himself  as  its  suc- 
'-(■s^or  merely,  even  if  it  is  not  objected  to 
1)\  the  firm,  which  is  not  apparently  aware 
of  the  extent  of  such  use,  will  not  give  the 
u.--cr  a  rioht.  based  on  his  own  wrong,  to 
prevent  the  firm  or  its  successor  from  again 
usiui;  its  own  name,  upon  establishing  a 
similar    liusiness    again    in    the    same    citv. 
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Knoedler   v.   Glaenzer,   5   O.   C.   A.   305,    14 
U.  S.  App.  33€,  55  Fed.  895,  -JO:  733 

155.  The  voluntary  dismissal  of  an  in- 
junction suit  by  a  plaintiff  in  accordance 
with  an  award  by  arbitrators  does  not  estop 
him  from  insisting  that  such  award  does 
not  constitute  such  a  judicial  determination 
of  the  suit  as  creates  a  liability  on  his  in- 
junction bond.  Columbus,  H.  V.  &  T.  R.  Co. 
V.  Burke,  54  Ohio  St.  98,  43  N.  E.  282, 

32:  329 

156.  Mere  acquiescence  for  a  time,  by  a 
gas  company,  in  the  placing  of  governors  on 
its  gas  meters,  will  not  prevent  it  from  ob- 
taining an  injunction  against  such  unlawful 
acts,  when  the  evil  or  trespass  is  increasing. 
Consolidated  Gas  Co.  v.  Blondell,  89  Md.  732, 
43  Atl.  817,  46:  187 

157.  Whether  or  not  a  bank  has,  by  per- 
mitting its  president  to  use  drafts  drawn 
by  himself  upon  its  funds  in  payment  of  his 
own  obligations,  established  a  course  of 
dealing  which  will  estop  it  from  denying 
his  authority  to  do  so,  is  a  question  of  fact 
depending  upon  the  circumstances.  Lam- 
son  V.  Beard,  36  C.  C.  A.  56,  94  Fed.  30, 

45:  822 

158.  The  acceptance,  without  objection,  by 
a  subscriber  to  bank  stock,  of  a  condition 
in  the  certificate  that  it  will  not  be  trans- 
ferred on  the  books  until  he  has  paid  all 
of  his  debt  to  the  bank,  estops  him  from 
objecting  to  such  condition  after  a  subse- 
quent loan  to  him  from  the  bank;  and 
the  bank  has  an  equitable  lien  on  the  stock 
for  the  amount  due  from  him.  Jennings  v. 
Bank  of  California,  79  Cal.  323,  21  Pac.  852, 

5:  233 

159.  A  creditor  who  fails  to  state  his  in- 
tent to  apply  an  existing  claim  against  his 
debtor  on  a  contract  betv.een  them  when  a 
guaranty  is  made  of  the  debtor's  contract 
including  the  payment  of  men  to  be  em- 
ployed by  him,  and  when  the  guarantor  re- 
quires a  change,  in  the  contract  to  make  it 
payable  in  instalments,  is  estopped  as 
against  such  guarantor,  who  takes  an  as- 
signment of  the  contract,  to  set  off  against 
it  his  claim  against  the  debtor.  Bradley  v. 
Thompson  Smith's  Sons.  98  :Mich.  44!)!  57 
N.  W.  576,  23 :  305 

160.  The  owner  of  a  piano  who  leases  it 
to  a  retail  dealer  in  musical  instruments  is 
not  estopped  to  claim  it  from  one  who  first 
hired  and  then  purchased  it  from  the  retail 
dealer,  who  held  it  only  under  a  lease  pro- 
viding that  it  should  be  kept  in  the  pur- 
chaser's house,  although  the  lessor  failed 
to  notify  such  purchaser  of  his  claim  to  the 
instrument  for  nearly  two  years,  during 
which  time  the  latter  bought  and  paid  for 
it  believinir  it  to  belong  to  the  retail  dealer. 
Oliver  Dil's^n  Co.  v.  Bates,  181  Mass.  4.")5. 
(53  X.  E.  008.  57:  280 
As  to  right  to  administer  estate. 

l(il.  One  entitled  to  adiiiiiiistration.  who 
-lands  by  with  knowledge  of  the  appliea- 
lion  of  another  for  appointment  and  tlie 
fact  that  he  is  administering  upon  the  es- 
tate, is  estopped  to  assert  his  prior  riglit 
and  claim  the  appointment  made  to  be  in- 
valid. :Manning  v.  Leighton.  f!;-)  Vt.  S4.  2r> 
Atl.  258.  24:  684 


As  to  insurance. 

Estoppel  of  Insured,  see  Insurance,  V.  a. 

162.  There  is  no  acquiescence  in,  or  rati- 
fication of,  the  surrender  of  a  life  insurance 
policy  by  a  guardian  in  socage,  made  with- 
out the  knowledge  of  the  beneficiaries  when 
they  w«re  minors,  where  they  have  not  con- 
sciously or  intentionally  acquiesced  in  or 
ratified  it,  or  taken  the  fruits  of  it,  or  done 
anything  to  mislead  or  prejudice  the  insur- 
ance company.  Folev  v.  Mutual  L.  Ins.  Co. 
138  N.  Y.  333,  34  N.'  E.  211,  20:  620 

163.  After  an  insurance  organization  has 
been  allowed  to  proceed  in  its  business,  with 
full  knowledge  and  acquiescence  of  the  in- 
surance authorities  of  the  state,  for  a  ser- 
ies of  years,  during  which  many  of  its  mem- 
bers have  by  age  and  disability  become 
unable  to  procure  any  other  insurance,  a 
rival  organization  which  has  all  the  time 
had  knowledge  of  the  facts  and  failed  to 
take  action  is  estopped  from  contesting 
the  legality  of  such  business.  Grand  Lodge 
A.  O.  U.  W.  V.  Graham,  96  Iowa,  592,  65  N. 
W,  837,  31:  133 
As  to  forgery  of  indorsements. 

164.  The  receipting  of  subsequent  bills 
without  mention  of  previous  checks  does  not 
estop  the  payee,  who  took  the  checks  as 
payment,  from  setting  up  the  forgery  of 
indorsements  thereon  and  collecting  them, 
if  it  was  not  done  with  the  intent  to  mis- 
lead, or  with  any  expectation  or  reason  to 
believe  that  the  drawer  would  in  conse- 
quence thereof  do  or  omit  to  do  anything 
with  reference  to  the  checks.  Shepard  &  M. 
Lumber  Co.  v.  Eldridge,  171  Mass.  516,  51 
N.  E.  9,  41:617 
Of  legatee. 

See  also   infra,   172. 

165.  Silence  of  a  legatee  who  had  said  she 
was  to  be  paid  $10,000,  on  the  reply  of  the 
testatrix  that  $3,000  of  it  had  been  paid,  is 
not  an  admission  of  such  pavment.  Jaques 
V.  Swasev,  153  Mass.  596,  27  X.  E.  771, 

12:  566 

166.  A  legatee  is  not  estopped  to  question 
the  legality  of  the  incorporation  of  the  es- 
tate by  the  trustees  by  receiving  without 
objection  a  statement  from  them  at  a  meet- 
ino-  called  to  ratify  their  acts,  and  by  ac- 
cepting her  share  of  the  stock  and  the  divi- 
dends thereon  for  a  few  months,  where  none 
of  the  acts  or  circumstances  were  com- 
municated to  her,  and  she  did  not  know 
them  or  understand  her  rights.  Garesche 
V.  Levering  Investment  Co.  146  Mo.  436.  48 
S.  W.  653,  46:  232 

2.  As  to  Real  Property. 

a.  In   General, 

of  ^farriod   Woman,  see  supra,  93. 

To  Claim  Broacli   of  Condition  in  Deed,  see 

I'jeotment.   31. 
Ladies  as  P>ar  to  Action,  see  Limitation  of 

Actions,  L  1).  2. 
Sip  also  supra.  102:   infra.  272.  207. 
For  Editorial  Xotes.  see  infra.  IV.  §  3. 

107.  To  authorize  a  person  to  claim  a  for- 
feiture  of   valuable    property   rights   on   ac- 
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count  of  the  violation  of  a  condition  upon 
which  they  are  granted,  he  must  proceed  to 
enforce  it  at  once.  He  cannot  remain  pas- 
sive for  a  long  time  after  acts  have  trans- 
pired upon  which  others  have  relied  in  mat- 
ters of  importance  to  them,  and  then 
insist  upon  the  forfeiture  in  consequence 
thereof.  Huston  v.  Bybee,  17  Or.  140,  20 
Pac.  51,  2:  568 

168.  The  mere  silence  of  cotenants  when 
a  tenant  in  common  who  is  also  the  owner 
of  a  life  estate  in  the  land  proceeds  to  take 
petroleum  from  the  land  will  not  estop  them 
from  asserting  their  title  against  him.  Wil- 
liamson v.  Jones,  43  W.  Va.  562,  27  S.  E. 
411,  38:  694 

169.  The  mere  silence  of  a  person  owning 
a  one-fourth  interest  in  a  mine,  with  re- 
spect to  his  lack  of  interest  in  a  contract  for 
work  and  materials  made  by  lessees  of  the 
mine,  will  not  estop  him  from  denying  that 
his  interest  is  subject  to  a  lien  for  such  work 
and  materials,  although,  as  an  employee  of 
the  lessees,  he  may  have  given  directions  as 
to  the  performance  of  such  contract,  where 
the  nature  of  the  interests  of  all  parties 
clearly  appeared  upon  the  records.  David- 
son V.  .Jennings,  27  Colo.  187,  60  Pac.  354, 

48:  340 

170.  Mere  silence  on  the  part  of  a  woman 
who  knows  that  her  husband  has.  made  an 
executory  contract  for  the  exchange  of  a 
tract  of  land  owned  by  them  as  joint  ten- 
ants, and  that  the  vendee  has  entered  into 
possession  thereunder,  or  a  mere  expression 
of  satisfaction  with  the  exchange,  is  not  suf- 
ficient to  estop  her  or  those  claiming  under 
her  from  asserting  her  rights  in  the  tract, — 
especially  when  the  Code  allows  a  married 
woman  to*  pass  her  title  only  by  a  deed 
joined  in  bv  her  husband  and  acknowledged 
ijv  both.  McXeelev  v.  South  Penn  Oil  Co. 
52  W.  Va.  616,  44  S.  E.  508,  62:  562 

171.  The  silence  of  an  administrator  in 
respect  to  any  individual  title  or  claim  to 
property  sold  by  him  in  person  as  that  of  his 
intestate  imder  order  of  the  court  estops 
him  and  those  who  claim  under  him  from 
afterwards  setting  up  a  legal  title  which  he 
had  at  the  time  of  the  sale.  T.indsav  v. 
Cooper.  94  Ala.  170,  11  So.  325,  16:  813 

172.  The  negligent  placing  of  a  will  so 
tliat  its  existence  is  not  known  for  several 
years  after  testator's  death,  and  the  laches 
of  the  devisee  in  not  producing  it,  will  not 
estop  him  from  asserting  his  claim  against 
one  who  has  acquired  a  title  from  the  heir 
at  any  tinio  before  the  riylit  to  probate  or 
register  the  will  is  barred.  Peid  v.  Benoe. 
112   Ky.    810.   66    S.    W.    9!)7.  .■')7 :  253 

173.  A  defendant  in  cjeetinent  is  not  es- 
top])(Ml  to  set  up  adverse  possession  by  the 
fact  that  his  grantor,  after  setting  iq>  the 
same  def<Mise  in  a  prior  action,  had  settled 
it  bv  buyiim-  the  plaint  ill's  title  and  aiving 
his  notes  for  the  ])\ir('hase  price,  and  that 
the  same  phiintill"  has  brought  a  second  ac- 
tion after  a  default  in  payment  of  th(>  notes. 
Creene  v.  (Vmse.  127  X.'  Y.  P,S6,  2S  X.  E. 
l.-.l,  13:206 

174.  Ati  execution  sale  may  constitute  an 
c.|nital)le    assignment    or  transfei-   of   a   ven- 


dor's lien,  on  the  principles  of  estoppel,  al- 
though the  vendor  had  no  interest  subject  to 
execution,  where  he  acquiesced  in  the  sale 
knowing  what  was  intended  to  be  sold,  be- 
ing present  at  the  sale,  consenting  to  the 
application  of  the  proceeds  to  the  satisfac- 
tion of  a  judgment  against  him,  receiving 
the  surplus,  and  demanding-  collateral  which 
had  been  pledged  for  the  payment  of  the 
debt.  Fallon  v.  Worthington,  13  Colo.  559, 
22    Pac.   960,  6:  708 

175.  Mere  failure  of  holders  of  prior  con- 
tract liens  on  a  hospital  to  object  to  the 
carrying  on  of  the  business  by  a  receiver 
of  the  property  not  appointed  at  their  re- 
quest will  not  estop  them  from  denying 
that  debts  thereby  contracted  shall  take 
precedence  of  their  claims,  where  nothing  in 
the  proceedings  indicates  an  intention  to 
charge  the  property  with  preferred  liens  for 
debts  contracted  by  him.  United  States  In- 
vest. Corp.  V.  Portland  Hospital,  40  Or. 
523,  67  Pac.   194.  56:  627 

176.  The  simple  fact  that  an  abutting 
landowner  did  not,  at  the  time  a  telegraph 
line  was  built  in  the  highway,  although 
aware  of  the  pui-pose  to  build,  object  and 
prevent  its  construction  by  injunction  pro- 
ceedings, will  not  estop  him,  after  the  ex- 
piration of  ten  years  from  the  date  of  such 
construction,  from  asserting  his  property  in- 
terest in  the  highway  and  in  the  trees  grow- 
ing upon  and  in  front  of  his  premises. 
Dailey  v.  State.  51  Ohio  St.  348,  37  N.  E. 
710,  24:  724 
As  to  streets. 

For  Editorial  Notes,  see  infra,  IV.  §  3. 

177.  After  twelve  years'  acquiescence,  in 
common  with  the  city  and  the  general  pub- 
lic, in  the  control  of  a  street  by  park  com- 
missioners, a  railroad  company  will  not,  in  a 
proceeding  by  them  to  prevent  its  placing 
tracks  in  the  street,  be  heard  to  question 
their  authority  on  the  ground  that  the  con- 
sent of  the  city  and  abutting  owners  to 
their  control  was  not  technically  regular. 
Chicago  &  N.  W.  R.  Co.  v.  West  Chicago 
Park  Comrs.  151  111.  204,  37  N.  E.  1079. 

25:  300 
Annexation  of  land  to  city. 

178.  Acquiescence  for  nearly  three  years 
in  the  annexation  of  one's  land  to  a  city 
will  prevent  his  questioning  the  validity  of 
the  annexation, — at  least  when  the  attack 
is  based  on  mere  irregularities  and  infor- 
malities not  affecting  jurisdiction.  Kuhn  v. 
Port  ^i'ownsend,  12  Wash.  605.  41  Pac.  923, 

29:  445 
Estoppel  of  mortgagee. 

179.  Estoppel  which  will  prevent  a  mort- 
gagee from  asserting  his  lien  against  a 
judgment  creditor  of  the  mortgagor  will  not 
arise  from  his  failure  to  voluntarily  notify 
the  creditor  of  the  continuance  of  the 
mortgage  by  renewal  of  the  note  secured  by 
it,  or  to  set  up  the  renewal  in  a  suit  to 
foreclose  the  mortgage,  by  reason  of  which 
judgment  is  entered  against  him  therein. 
Xewhall  V.  Hatch,  134  Cal.  269.  66  Pac  26fi. 

55:  673 
Of  tenant. 

ISO.  A  tenant  was  not  estopped  from  set- 
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ting  up,  against  a  corporation,  a  verbal 
lease  made  by  an  agent  and  officer  of  the 
corporation,  since  deceased,  by  the  facts 
that  a  prior  written  lease  had  been  exe- 
cuted to  the  tenant  from  the  corporation 
by  such  agent,  and  had  been  deposited 
among  the  muniments  of  the  company,  and 
that  the  other  officers  of  the  corporation 
knew  only  of  such  written  lease,  and  had, 
until  after  suit  brought  against  it  on  the 
verbal  lease,  dealt  with  the  tenant  accord- 
ing to  the  written  lease,  without  objection 
from  him.  South  Baltimore  Co.  v.  Muhl- 
bach,  69  IMd.  39.5,  16  Atl.  117,  1:  507 

181.  The  lessee  under  a  lease  containing 
a  recital  that  there  are  "six  salt  wells"  on 
tUe  premises  is  estopped,  after  he  has  ac- 
cepted and  acted  thereon  for  more  than 
two  years,  with  ample  opportunitj-  of  know- 
ing the  contents  of  the  lease  and  the  char- 
acter and  quality  of  the  property  leased, 
to  claim  that  there  are  only  five  wells  in- 
stead of  six.  Clifton  v.  Montague.  40  W. 
Va.  207.  21  S.  E.  858.  33:  449 
As  to  water  and  water  rights. 

See  also  infra,  201-203;  Waters,  513. 

182.  The  use,  for  about  two  years,  of  un- 
natural Hoods  created  by  a  ponding  dam 
of  an  upper  riparian  owner  does  not  estop 
a  riparian  owner  from  objecting  to  the  con- 
tinued u>e  of  the  stream  in  that  manner. 
Monroe  .Mill  Co.  v.  Menzel,  35  Wash.  487.  77 
Pac.    813.  70:  272 

183.  One  engaged  in  running  logs  down 
a  stream,  who,  instead  of  providing  sort- 
ing booms  and  dams  of  his  own,  relies  for 
many  years  upon  facilities  provided  by  an- 
other, will  be  estopped  from  maintaining  an 
action  against  the  latter  for  an  unlawful 
obstruction  of  the  stream,  because  of  ob- 
struction and  delays  in  the  delivery  of  his 
logs.  Nester  v.  Diamond  Match  Co.  44  C.  C. 
A.  606,  105  Fed.  567,  52:  950 

184.  Where  the  owner  of  land  has  ac- 
quiesced for  some  years  in  sales  and  trans- 
fers of  a  ditch  and  water  right,  he  thereby 
waives  a  condition  in  the  agreement  under 
which  the  ditch  was  constructed,  that  it 
should  not  be  sold,  but  should  revert  to  him. 
Huston  V.  Bybee,  17  Or.  140,  20  Pac.  51, 

2:  568 

185.  A  riparian  owner  is  not  estopped  to 
use  the  water  for  irrigating  purposes  by 
failing  to  object  to  the  diversion  of  water 
by  a  lower  appropriator.  Hargrave  v.  Cook, 
108  Cal.  72.  41  Pac.  18,  30:  390 

186.  Delay  in  seeking  an  injunction 
against  diversion  of  water  will  not  prevent 
relief  from  further  injury.  Rignev  v.  Taco- 
ma  Light  &  W.  Co.  9  Wash.  576.  38  Pac.  147, 

26:  425 
As  to  operation  of  elevated  railroad. 

187.  Delay  for  five  years  by  the  owner  of 
property  abutting  on  a  street  through 
which  an  elevated  railroad  ha«  been  erected. 
before  bringing  suit  for  the  damage  in- 
flicted upon  his  property  by  such  road,  and 
his  patronage  of  the  road  as  a  passenger, 
will  not  defeat  his  right  to  recovei-  such 
damage.  Abendroth  v.  Manhattan  R.  Co. 
122  y.  Y.   1.  25  X.  E.  496.  1 1 :  634 


188.  No  estoppel  against  an  injunction  to 
restrain  continuing  trespasses  by  the  opera- 
tion of  an  elevated  railroad  in  a  street  in 
front  of  plaintiff's  premises  arises  out  of 
his  mere  delay  to  bring  suit  for  eleven  years 
after  the  original  trespass,  and  his  occasion- 
al riding  on  the  road  as  a  passenger  though 
his  only  protest  against  the  construction  of 
the  road  was  by  subscription  to  pay  counsel 
to  prevent  it.  Galwav  v.  Metropolitan  Elev. 
R.  Co.  128  N.  Y.  132,  *28  N.  E.  479,  13:  788 
As  to  railroad  company. 

See  also  infra.  196. 

For  Editorial  Notes,  see  infra,  IV.  §  3. 

189.  Permission  given  to  a  railroad  com- 
pany to  use  and  occupy  a  right  of  way  for 
ten  years  across  a  lot  does  not  estop  the 
owner,  at  the  end  of  the  ten  years,  from 
denying  the  right  of  the  railroad  company 
to  condemn  the  land  for  such  right  of  way. 
Kvle  V.  Texas  &  N.  O.  R.  Ck).  (Tex.  App.) 
No  Off.  Rep.  4:  275 
Permitting  title  to  stand  in  another's  name. 

190.  Permitting  real  estate  purchased 
with  partnership  money  to  stand  in  the 
name  of  one  of  the  partners  will  not  estop 
the  partnership  from  claiming  the  title  as 
against  one  giving  the  partner  credit  on 
the  faith  of  his  apparent  title  to  the  prop- 
ertv.  Goldthwaito  v.  Jannev.  102  Ala.  431, 
15  So.  560.  28:  161 

191.  Permitting  the  record  title  of  land  to 
remain  in  another  will  not  make  a  subse- 
quent conveyance  to  the  real  owner  fraudu- 
lent as  to  the  creditors  of  the  former,  where 
they  gave  the  debtor  credit  merely  on  hi.-* 
own  representations  of  ownership  and  his 
possession,  and  did  not  rely  on  the  records 
or  anv  act  of  the  owner.  Breeze  v.  Brooks, 
97  Cal.  72,  22:257 
As  to  forgery  of  deed. 

192.  A  woman  whose  name  is  forged  to  a 
deed  of  her  husband's  property  is  not  es- 
topped to  assert  her  dower  rights  in  the 
property,  even  as  against  bona  fido  pur- 
chasers, by  the  fact  that,  after  learning  of 
the  forgery,  she  failed  to  notify  them  of  her 
rights,  if  the  purchase  was  made  without 
her  knowledge.  Hunt  v.  Reillv,  24  R.  I.  68, 
52  Atl.  681,  "  59:  206 

b.  Permitting    Improvements    or    Expendi- 
tures. 

Against  Reopening  Highway,  see  Highwavs, 
412. 

193.  It  is  not  laches  which  will  prevent 
the  removal  of  a  wall  built  within  a  re- 
served space,  to  wait  until  it  is  finished. 
Attornev  General  v.  Algonquin  Club,  153 
Mass.  447,  27  N.  E.  2,  11:  500 

194.  One  who  causes  his  land  to  be  sold 
for  a  purpose  of  his  own,  under  a  judicial 
proceeding  which  afterwards  turns  out  to 
be  void,  and  receives  and  retains  the  pro- 
coeds  of  sale,  is  estopped  from  questioning 
its  validity,  where  he  stands  by  and  {>er- 
inits  the  purchaser  to  expend  large  sums  of 
monev  in  developing  oil  on  the  proj)erty. 
Willikmson  v.  Jones,  39  W.  Va.  231.  19  S.  E. 
436.  2.>:222 
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1&5.  A  woman  whose  title  appears  on  the 
records  is  not  estopped  from  contesting  a 
mechanics'  lien  on  her  property  by  the  fact 
that  she  knew  of  the  erection  of  a  building 
thereon  without  giving  notice  of  her  own- 
ership or  that  she  would  not  pay  therefor, 
where  the  work  was  done  under  a  contract 
with  her  husband,  who  had  promised  her 
that  he  himself  would  pay  for  it,  although 
the  contractor  supposed  the  husband  was 
the  owner.  Huntley  v.  Holt,  58  Conn.  445, 
20  Atl.  469,  9:  111 

196.  A  railroad  company  is  estopped  to 
assert  title  to  a  portion  of  its  right  of  way 
upon  which  third  persons  have,  with  its 
knowledge,  placed  valuable  improvements 
under  a  claim  of  title  from  the  government, 
and  in  possession  of  which  thej'  have  been 
for  a  period  exceeding  that  designated  by 
the  statute  of  limitations  for  the  recov- 
ery of  real  property,  and  the  streets  upon 
which  were  located  with  reference  to  others 
established  by  the  railroad  company.  North- 
ern P.  R.  Co.  v.  Ely,  25  Wash.  384,  65  Pac. 
555,  54:  526 
In  street. 

197.  Where  a  person  saw  work  done  from 
day  to  day  on  a  contract  to  build  a  side- 
walk for  him,  and  made  no  objection  to  the 
manner  in  which  it  was  done  until  it  was 
completed,  he  is  estopped  irom  defending 
against  the  whole  contract  price  of  the 
work,  whether  the  facts  show  an  accept- 
ance or  not.  Katz  v.  Bedford,  77  Cal.  319, 
19  Pac.  5^3,  1:  826 

198.  Failure  to  object  to  the  passage  of 
an  ordinance  authorizing  the  connection  of 
the  upper  floors  of  buildings  on  the  oppo- 
site sides  of  a  street  by  a  bridge  across  the 
street,  or  to  the  construction  of  the  bridge, 
will  not  estop  adjacent  property  owners 
iiom  suing  to  abate  the  nuisance  in  case  it 
diminishes  the  supply  of  light  and  air  from 
the  street  to  their  buildings.  Townsend  v. 
Epstein.  93  :\rd.  5.37.  49  Atl.  629.         52:  409 

199.  Where  a  landowner,  knowing  that  a 
railuiiy  company  has  entered  on  a  street  ad- 
joining his  land  under  a  city  ordinance,  and 
is  constructing  its  road  thereon,  permits  it 
to  go  on  and  expend  large  sums  of  money  in 
the  construction  of  its  road,  and  fully  to 
construct  the  same,  .md  to  use  such  street 
f(ir  its  lailroad  for  over  three  years,  with- 
out objection  on  his  part,  ho  is  estopped 
from  bringing  an  action  of  ejectment  against 
ilii'  coni|ian\-  for  its  entrA'  and  use  of  the 
-licet,  rvcicliort  v.  St.  Louis  &  S.  F.  R.  Co. 
51    Ark.   491,    11    S.    \V.   00(5.  5:  183 

'1(H).  A  street  railroad  comimny  whose 
property  is  not  sulii<'fr  to  assessment  for 
paving  the  streets  tlirougli  which  its  tracks 
run  is  not  <'stopp(>(I  from  ili~])uling  an  al- 
leged liability  foi'  <Uf]\  paxin^  liy  remain- 
ing >ilciil  ami  allowiiiL:  lln'  pa\ing  to  |iro- 
cccil  to  complelidn  witlii  n1  iifitc-t.  \\'i'-tcrn 
l'a\,  \  S.  Co.  V.  Citi/iai-'  Sin-rt  K.  Co.  I'JS 
Tihl.  .".-jr..  2n  N.  V.   ISS,  10:  7711 

As  to  water  and  water   rights. 
^iM-   :(]-,,    -iii.ra.    ls-_'    1  sc,  :     l.iccii-.c.    Iti.   i!l). 

•JdC  Storjdiol.lcr-  in.  an.l  o\\  tios  of.  himl 
scr\'ci]  li\  an  irrijial  ion  ditcli.  wlio  tacilh 
a'-s<iit     to.    and    are    jn-e-ent    wiileiut     olijec 


tion  during  the  e.xtension  of.  the  canal  over 
other  land  of  theirs  for  the  purpose  of 
changing  the  point  of  intake,  are  estopped 
from  objecting  to  the  maintenance  of  the 
canal  after  its  completion.  Crescent  Canal 
Co.  V.  Montgomery,  143  Cal.  248,  76  Pac. 
1032,  65:  940 

202.  Donation  of  straw  to  induce  the  coii- 
struction  of  strawboard  works,  and  silently 
acquiescing  while  large  amounts  of  money 
are  expended,  do  not  estop  riparian  owners 
from  asserting  a  claim  for  damages  on  ac- 
count of  the  pollution  of  the  stream  by  the 
discharge  therein  of  waste  from  the  straw- 
board  works,  and  an  injimction  against  its 
further  pollution,  where  they  were  not  in- 
formed, and  did  not  believe,  that  the  bifti- 
ness  would  contaminate  the  waters  of  the 
stream.  Weston  Paper  Co.  v.  Pape,  155 
Ind.  394,  57  N.  E.  719,  56:  899 

203.  A  plaintiflf  should  not  be  permitted 
to  set  up  her  riparian  interest,  so  as  to  de- 
feat the  defendant's  right  to  a  certain  por- 
tion of  the  water  of  a  creek,  where  the  di- 
version was  made  luider  a  claim  of  title,  and 
the  defendant  believed,  and  had  reason  to 
believe,  that  the  claim  was  well  founded, 
and  the  plaintiff  stood  by  without  asserting 
or  making  known  her  claim,  while  the  de- 
fendant was  expending  large  sums  of  mon- 
ey and  making  extensive  improvements, 
under  an  honest  and  reasonable  belief  that 
it  had  the  right  to  make  such  diversion,  and 
without  which  its  expenditures  would  prove 
a  total  loss.  Curtis  v.  La  Grande  Hydraulic 
Water  Co.  20  Or.  34,  23  Pac.  808, '25  Pac. 
.378.  10:  484 

h.  By  Representations. 

To    Question    Legality    of    Execution,    see 

Bail  and  Recognizance,  8. 
Of  Bank  bv   Certifving  Check,  see  Checks, 

31. 
To  Deny  Liability  on  Corporate  Stock,  see 

Cornorations,  455. 
By  Medicnl  Examiner's  Certificate  of  Health, 

see  Insurance.  8U3. 
In  Proofs  of  Loss,  see  Insurance.  755-759. 
See  also  supra.  129. 
For  Editorial  Notes,  see  infra,  IV.  §  4. 

204.  An  actual  fraudulent  intention  is 
not  necessary  to  constitute  an  estoppel 
in  pais  by  representations  made  by  one  who 
knows,  or  ought  to  know,  the  truth,  and 
may  reasonably  anticipate  that  they  will 
be  relied  and  acted  on  as  true.  Stevens  v. 
Liullum,   46   Minn.    160,   48  N.   W.    771, 

13:  270 

205.  Where  one  states  a  thing  to  another 
with  a  view  to  the  other's  altering  his  posi- 
tion, then  the  person  to  whom  the  state- 
ment is  made  is  entitled  to  hold  the  other 
liounu.  and  the  matter  is  regtilated  by  the 
-tate  of  facts  as  imported  by  the  state- 
ment. Conrow  v.  Little.  115  N^.  V.  3S7,  22 
\.    K.  :U().  5:  693 

■Jiu'i.  The  pledgee  of  a  vendee  cannot  be 
regarded  as  having  a  better  I'ight  than  tiic 
Vftnlee.  on  the  principle  of  estoppel,  unless 
lie  -liows  that  what  has  been  said  or  done  bv 
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the  vendee  has  in  some  way  influenced  the 
conduct  of  the  pledgee  to  his  detriment. 
Conrad  v.  Fisher,  37  Mo.  App.  352,     8:  147 

207.  One  who  fraudulently  obtains  mon- 
ey on  a  mortgage  by  representing  that  his 
property  is  unencumbered  is  estopped  to 
contest  the  mortgagee's  right  of  subrogation 
to  earlier  liens,  on  the  ground  that  they  are 
barred  by  the  statute  of  limitations.  Union 
Mortg.  B.  &  T.  Co.  v.  Peters,  72  Miss.  1058, 
18  So.  497,  30:  829 

208.  No  estoppel  against  claiming  that 
real  estate  of  an  insolvent  firm  is  individual, 
and  not  partnership  property,  will  arise  by 
signing  a  request  that  the  court  authorize 
a,  sale  of  the  assets  at  a  price  offered, 
which  contains  a  statement  that  a  certain 
dividend  will  be  thereby  obtained,  although 
such  statement  can  only  be  true  in  case  all 
the  proceeds  go  to  firm  creditors,  if  no  cred- 
itor is  misled  or  injured  by  the  statement. 
National  Union  Bank  v.  National  Mechan- 
ics' Bank,  80  Vt.  371,  30  Atl.  913,        27:  476 

209.  Where  the  state  board  of  railroad 
commissioners  publish,  for  the  length  of 
time  required  by  law,  a  notice  that  a  sched- 
ule of  rates  would  go  into  effect  on  a  cer- 
tain aay,  and  the  secretary  of  the  commis- 
sion, on  receipt  of  a  telegram  from  certain 
railroads  asking  an  extension  of  time, 
grants  the  extension  and  publishes  the  fol- 
lowing week  notice  of  such  change,  the  com- 
mission, on  the  application  of  the  railroads 
to  restrain  the  further  publication  of  the 
notice,  cannot  urge  that  the  publication  is 
complete,  and  that  the  extension  of  time 
was  unauthorized.  Chicago  &  N.  W.  R.  Co. 
V.  Dey,  35  Fed.  86G.  1 :  744 
To  commercial  agency. 

210.  Representations  to  a  commercial 
agency  respecting  one's  business,  commu- 
nicated to  its  patrons,  estop  him.  as  against 
the  latter,  to  denv  their  truth.  Stevens  v. 
Ludlum.  46   Minn.   160,  48  N.   W.   771, 

13:  270 
Relying  and  acting  on  representations. 
See  also  infra,  223. 

211.  No  one  may  to  the  damage  of  an- 
other deny  the  truth  of  representations  by 
which  he  has  purposely  or  carelessly  in- 
duced the  latter  to  change  his  situation. 
Illinois  Trust  &  Sav.  Bank  v.  Arkansas  Citv, 
40  U.  S.  App.  257,  76  Fed.  271.  22  C.  C.  A. 
171.  34:  518 

212.  To  bind  one  by  estoppel  in  pais  from 
statement  or  conduct  he  must  have  stated  or 
led  another  to  believe  in  something  as  a  fact 
on  which  the  other,  who  is  ignorant  of  the 
oontrarv.  relies  and  acts  to  his  injury  as  he 
would  not  have  done  otherwise.  Bettman 
-V.  Harness.  42  W.  Va.  433.  26  S.  E.  271. 

36:  566 

213.  One  will  not  be  heard  to  deny  the 
existence  of  a  state  of  facts  which  he.  ei- 
ther in  express  terms  or  by  conduct,  has  rep- 
res(Mited  as  existing,  and  which  he  intended 
lo  be  acted  upon  by  another  in  a  certain 
wav.  and  which  was  so  acted  upon  in  good 
faith  by  the  other  to  his  detriment.  Rogers 
A-.  Galloway  Female  College.  64  Ark.  627.  44 
3.  W.  454."  39:  H.Sti 

21-1.   A    ])arty    is   estopped    from    a^sertiiiii 


title  to  property  when  his  declarations  have 
induced  another  who  was  about  to  purchase 
it  to  believe  that  it  was  owned  by  a  tiiird 
person.  Gruber  v.  Baker,  20  Nev.  453,  23 
Pac.  858,  9:  302 

215.  Representations  may  constitute  an 
estoppel,  although  not  made  to  any  partic- 
ular person,  if  made  to  all  persons  likely 
to  come  into  contractual  relations  with  an- 
other, and  relied  upon  by  one  of  them  in 
good  faith.  Anglo-American  Sav.  &  L.  Asso. 
V.  Campbell,  13  App.  D.  C.  581,  43:  622 

216.  If  one  is  induced  to  purchase  land 
by  the  acts  or  representations  of  another, 
designed  to  influence  his  conduct,  and  creat- 
ing a  reasonable  belief  on  his  part,  under 
which  he  acts,  that  he  is  thereby  acquiring 
a  valid  title  to  the  same,  the  party  who 
has  thus  influenced  him  is  estopped  from 
setting  up  his  own  title  existing  at  the  time 
of  the  purchase,  against  that  of  the  pur- 
chaser. Brookhaven  v.  Smith,  118  N.  Y. 
634,  23  N.  E.  1002,  7:  755 

217.  Estoppel  to  deny  responsibility  for 
the  acts  of  the  workman  applies  in  an  ac- 
tion of  tort  for  malpractice  of  a  dentist 
against  a  department  store  which  has  rep- 
resented itself  as  carrying  on  the  dental 
business,  in  favor  of  one  who,  relying  on 
the  representations,  employs  the  designated 
workman,  and  is  injured  by  his  negligence 
or  incompetence.  Hannon  v.  Siegel-Cooper 
Co.  167  N.  Y.  244,  60  N.  E.  597,  52:  429 

218.  One  answering  in  the  negative  when 
asked  if  he  had  "a  regular  right  of  way" 
over  a  farm,  without  being  informed  of  the 
purpose  of  the  inquiry  and  with  no  inten- 
tion of  misleading,  is  not  estopped  to  claim 
that  he  has  a  way  by  prescription  as  against 
a  purchaser  of  the  premises  who  does  not 
appear  to  have  relied  upon  the  statement. 
Nichols  V.  Peck,  70  Conn.  439,  39  Atl.  803, 

40:  81 

219.  A  statement  by  the  apparent  indors- 
er  of  a  forged  note,  that  it  will  be  paid, 
will  not  estop  him  from  setting  up  the  for- 
gery, if  it  was  not  made  with  intent  to  mis- 
lead the  holder  and  the  holder  did  not  rely 
and  act  upon  the  statement.  Traders'  Nat. 
Bank  v.  Rogers,  167  Mass.  315,  45  N.  E.  923, 

36:  539 

220.  A  mistaken  statement  that  a  me- 
chanic's lien  has  been  paid  does  not  estop 
the  lienor  from  subsequently  enforcing  it 
against  one  who  bought  the  property  in 
reliance  on  the  statement,  if  it  was  made  to 
him  without  knowledge  that  he  had  any 
interest  in  the  matter  or  any  intention  to 
buv  the  propcrtv.  Kirchman  v.  Standard 
Coal   Co.   112   Iowa.  66S.  84  N.  W.  9.39, 

.52:  318 

221.  An  estoppel  against  claiming  that 
the  maker  of  a  note  has  lost  his  right  to  re- 
ceive it  back  on  the  surrender  of  certain 
stock  by  failure  to  exercise  it  within  the 
time  stipulated  arises  when  his  failure  was 
induced  by  the  acts  and  declarations  of  the 
other  party  assuring  him  that  his  ri^ht 
would  not  be  waived  b\  the  delav.  Ameri- 
can Gas  &  V.  M.  Co.  V.  ^^'on.].  00  Me  440. 
:!S  \i\.  .-)4S.  4.1:  119 
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i.  By  Negligence  or  Fraud. 

In    Signing    Blank    Transfer   of    Stock,    see 
Ck)rporations,  421. 

Negligence  generally. 
Of  State,  see  supra,  29. 
Of   Heir,   see   supra,   172. 
Of  Insurance  Agent,  see  Insurance,  800-805. 
By   PJmploying  and  Retaining  Clerk  in  In- 
surance OflSce,  see  Insurance,  113. 

222.  Negligence  which  will  work  an  estop- 
pel against  reclaiming  property  must  be  a 
proximate  cause  of  the  purchase  or  ad- 
vancement of  money  bj'  the  holder  of  the 
property,  and  must  enter  into  the  transac- 
tion itself.  O'Herron  v.  Gray,  168  Mass. 
57.3.  47  N.  E.  429,  40:  498 

22.3.  The  doctrine  that  a  person  is  not  in- 
excusably negligent  in  signing  a  paper  in  a 
business  transaction  with  another,  relying 
upon  positive  false  statements  on  the  part 
of  that  other,  or  of  someone  for  whose  con- 
duct he  is  responsible,  as  to  its  import,  ap- 
plies only  where  the  deceit  is  practised  at 
the  time,  and  in  the  transaction,  of  such 
signing.  Bostwick  v.  Mutual  L.  Ins.  Co. 
116  Wis.  392.  89  N.  W.  538,  92  N.  W.  246. 

67:  705 

224.  He  who  is  inexcusably  negligent  in  a 
business  transaction  forfeits  the  right  to 
judicial  remedies  for  relief,  and  not  be- 
cause of  any  favor  or  indulgence  which  the 
law  extends  to  the  wrongdoer,  but  because 
of  failure  on  the  part  of  the  injured  per- 
son to  exercise  that  care  for  his  own  pro- 
tection which  the  policy  of  the  law  requires 
as  a  condition  of  its  protection,  such  policy 
being  to  aid  only  those  who  exercise  some 
reasonable  care  to  guard  their  own  inter- 
ests. Id. 

225.  Negligence  of  a  person  in  not  as- 
serting his  right  as  against  another  by 
whom  he  has  been  defrauded  in  a  business 
transaction,  is  not  a  defense,  strictly  so 
called,  to  an  action  on  the  former's  part  for 
redress,  but  is  evidence  of  submission  to 
or  waiver  of  the  wrong,  more  or  loss  strong 
according  to  the  circumistances.  and  may  be 
coTu-lu^ivc  pvidencc  thereof;  or  it  may  be 
so  gross  as  to  forfeit  sucli  person's  right  to 
judicial  redress;  or.  in  connection  with  some 
injury  to  the  wrongdoer,  it  may  operate  to 
estop  >uch  person  from  claiming  redress  for 
the   wrong  first  inflicted.  Id. 

•_''J(i.  A  W(iman  wlio  >iL;iis  and  acknowl- 
(•(i^e-.  wiihoul  reading,  an  as>i<iniiieiit  of  an 
insinaiicc  policy.  iii(lor<e(i  on  it«  liack.  un- 
der a  lielief  ill  at  it  is  a  mere  rec(>ipt  for 
inoiiey  paiil.  and  in  igniiranc(>  lluit  liei'  de 
cea-i'rl  lin-liani]  had  any  insurance  on  hi-; 
life,  i-  neuliL;cn1.  and  t  Iii-retVn  ,•  lia~  no  I'cni 
(■dy.  where  it  is  not  sliown  I'ltat  slie  conl<l 
net  ii'ad  at  the  time.  <:v  tliat  -he  did  not 
kiiiiW  that  ai'kiiow  1rdL;ni'-iii  -  to  receipts  are 
Tiot    ti'ipiiicd   1)\-    law.  and   are   \-er\-   iiiiii<n:il. 

Anii.r  V.  p,,\vrV~.  no  ind.  :'.).  -i]  'n.  k.  4.".'. 

4:  4^:! 

1'2' .    Wdtlier  a   cnrpiira  1  ioji   in  which  a   re) 

tilicat''    rif    -.I:K-!<     \\a-    a>~ii2)ied     in    Idank    liy 

it>  -.eereiarv  a<  -ecairity  and  li-t't    in   llie  cn-- 

;  od '.     '■;'     ']\f     president,     tmr    !  hi'    pri'-idcnt. 


who  afterward  bought  the  stock  of  the  sec- 
retary, but  was  unable  to  find  the  certificate' 
and  received  a  new  one  in  lieu  thereof,  is 
estopped  to  deny  the  title  of  a  person  who, 
in  good  faith,  but-  without  inquiry  or  an  at- 
tempt to  have  the  stock  transferred  on  the 
books  of  the  corporation,  subsequently  took 
an  assignment  of  the  original  certificate 
from  the  secretary,  who  had  foiuid  it  after 
the  substituted  certificate  had  been  issued, 
although  the  president  of  the  corporation, 
who  had  custody  of  the  certificate,  left  it  in 
a  drawer  to  which  the  secretary  hajl  ac- 
cess, where  he  is  not  shown  to  have  been 
negligent  in  so  doing,  and  he  had  no  reason 
to  suspect  any  lack  of  integrity  on  the  part 
of  the  secretary.  Farmers'  Bank  v.  Diebold 
Safe  &  L.  Co.  66  Ohio  St.  367,  64  N.  E.  518, 

58:  620' 

228.  The  principal  is  not  estopped  to  deny 
the  authority  of  his  agent  to  do  acts  in  ex- 
cess of  the  authority  expressly  given  him, 
because  he  might  have  known  that  the  agent 
was  exercising  such  power  if  he  had  exer- 
cised ordinary  diligence;  he  is  not  required 
to  distrust  his  agent,  but  may  act  on  the 
presumption  that  third  parties  dealing  with 
the  agent  will  not  be  negligent  in  ascer- 
taining the  extent  of  his  authority.  Wheeler 
V.  McGuire,  86  Ala.  398,  5  So.  190,  2:  808 
Negligence  as  to  commercial  paper. 

Of  Depositor  by  Failure  to  Discover  For- 
gery of  Checks,  see  Banks,  147-154. 

Of  Depositor  in  Savings  Bank,  see  Banks, 
377. 

229.  A  depositor  who  fails  to  notify  a 
bank  of  forged  checks  returned  in  his  vouch- 
ers is  estopped  from  holding  the  bank  liable 
for  subsequently  paving  similar  forgeries. 
First  Nat.  Bank  v.  Allen,  100  Ala.  476,  14 
So.   335.  '  27:  42ft 

230.  A  payee  of  a  check  which  is  stolen 
from  him  and  put  in  circulation  by  forgery 
is  estopped  from  collecting  the  check,  if, 
with  knowledge  of  these  facts,  he  misleads- 
the  drawer  to  his  prejudice,  and  thereby 
places  him  in  a  worse  position  than  he  other- 
wise would  be  in  with  reference  to  the  as- 
sertion or  protection  of  his  rights  resulting 
from  what  has  been  done  with  the  check. 
Shepard  &  M.  Lumber  Co.  v.  Eldridge.  171 
Mass.   516.   51   N.  E.   9,  41:  617 

231.  The  situation  of  the  drawer  of  checks 
who  has  paid  them  on  forged  indorsements 
of  the  payee's  name  and  holds  them  as 
vouchers  is  changed  to  his  prejudice  so  as^ 
to  estop  the  payee  from  collecting  them, 
when  the  latter  has  procured  them  as  paid 
checks  without  giving  notice  of  his  intent 
to  collect  them,  though  stating  that  the 
indorsements  are  forged, — especially  when 
in  conse(|uence  of  this  the  drawer  does  not 
i^ive  immediate  notice  to  the  drawee  of  the 
forgery.  Id. 

232.  The  indorsee  of  a  note  secured  by  a 
mortgage,  who  forwarded  the  interest  cou- 
pons to  the  original  payee,  by  whom  they 
wei-e  cidlected.  and  to  whom  the  debtor  paid 
rlie  jjrincipal.  on  the  assumption  of  the  con- 
tinued ownership  of  the  security  by  tho 
payi'c.  but  without  inquiry,  i^  not  estopped 
Minn    -ettiiig    up    the    indor-ement    1o    liini 
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self,  or  to  deny  the  agency  of  the  original 
payee  to  collect  the  principal,  where  the 
note  was  not  delivered  but  remained  in  the 
hands  of  the  indorsee.  Hollinshead  v. 
Globe  Invest.  Co.  8  N.  D.  35,  77  N.  W.  89, 

42:  659 
Fraud. 

Of  \larried  Woman,  see  supra,  98. 
Estoppel     by     Fraudulent    Representations, 

see  supra,  III.  h. 
Of  Insurance  Agent,  see  insurance,  800-805. 
To  Claim  Infancy  at  Time  of  Marriage,  see 

Marriage,  66,  67. 
See  also  supra,  73,  74,  98,  129. 
For  Editorial  Notes,  see  infra,  IV.  §  4. 

233.  An  infant  of  years  of  discretion  by 
intentional  fraudulent  conduct  will  be 
barred,  under  the  doctrine  of  estoppel  in 
pais,  from  asserting  title  either  to  real  or 
personal  property  against  one  misled  there- 
by. Williamson  v.  Jones,  43  W.  Va.  562.  27 
S.   E.  411,  38:  694 

j.  By  Inconsistency  in  Acts,  Claims,  etc. 

1.  In  General. 

Of  Municipality,  see  supra,  23-26. 

Estoppel  of  State,  see  supra,  31. 

To  Deny  Eligibility  to  Membership  in  Cor- 
poration, see  Corporations,  526. 

By  Denial  of  Liability  on  Insurance  Policy, 
see  Insurance,  V.  b,  5,  f. 

By  Listing  Wife's  Property  as  One's  Own, 
see  Taxes,  395,  396. 

234.  A  party  cannot  take  two  inconsist- 
ent positions.  Cole  v.  Hines,  81  Md.  476, 
82  Atl.  196,  32:  455 

2.35.  Artidavits  stating  that  at  the  time 
of  marriage  the  affiant  was  the  wife  of  an- 
other man  do  not  estop  her  from  subse- 
quently denying  that  fact  and  explaining 
that  the  affidavits  were  made  upon  the 
strength  of  a  rumor.  Hunter  v.  Hunter,  111 
Cal.  261,  43  Pac.   756,  31:411 

236.  Complainants  in  a  suit  in  the  nature 
of  a  creditor's  bill,  who  have  their  stand- 
ing in  court  only  upon  the  assertion  that 
upon  contracts  with  a  corporation  they  had 
recovered  and  held  unsatisfied  judgments 
or  decrees  against  it,  are  estopped  to  deny 
the  validity  of  a  mortgage  made  by  such 
corporation  on  the  ground  that  it  was  with- 
out legal  organization.  Andrews  v,  Xation- 
al  Foundry  &  P.  Works,  22  C.  C.  A.  110,  46 
r.  S.  App.  281,  76  Fed.  166.  30:  139 

2.37.  A  foreign  corporation  as  well  as  its 
stof'kliolders  and  receiver  are  estopped  from 
di-putiiiii  the  validity  of  a  trust  upon  which 
the  forporation  deposited  securities  as  a 
condition  of  the  license  to  do  business  in 
the  stale.  Lewi-i  v.  American  Sav.  &  L. 
A-^<.c>.  ns  Wi<;.  203.  73  X.  W.  793.  39:  559 

235.  A  t('l('j.'rain  from  a  contractor  diieet- 
in^  sullicit'iit  money  to  be  lield  to  pay  labor 
and  the  balance  to  be  sent  him  does  not  es- 
top him  from  claiming  payment  of  the  full 
amount  of  tlie  contract  price  or  constitute 
authority  for  the  payment  of  laborers  from 
snrli  funds.  First  Xat.  Bank  v.  Mallieur. 
.3r;  Or.   420.  45   Pac.   781,  35:  141 


239.  One  who  takes  possession  of  a  ves- 
sel which  a  contractor  is  building  is  estopped 
from  denying  that  he  has  accepted  it  under 
the  contract,  when  he  could  lawfully  take 
it  only  by  accepting  it.  Vandegrift  v. 
Cowles  Engineering  Co.  161  N.  Y.  435,  55 
N.  E.  941,  48:  685 

240.  One  who  has  constructed  a  railroad 
in  a  public  street  will  be  estopped  from 
claiming  that  the  structure  is  unlawful  and 
subject  to  abatement,  for  the  purpose  of 
preventing  a  recovery  of  future  damages  by 
an  abutting  owner  who  is  injured  thereby. 
Doane  v.  Lake  Street  Elev.  R.  Co.  165  111. 
510,  46  N.   E.  520,  36:  97 

241.  Making  a  general  claim  for  the  pro- 
ceeds of  a  check  fraudulently  received  on 
deposit  by  a  bank  when  insolvent  does  not 
estop  the  depositor  from  demanding  a  re- 
turn of  the  full  amount,  where  the  receiver 
knew  of  the  circumstances  under  which  the 
check  was  received  and  collected,  and  his 
representations  induced  the  making  of  the 
original  claim,  which  could  not  possibly  give 
the  claimant  more  than  he  would  obtain  by 
a  return  of  the  deposit.  Richardson  v.  Oli- 
vier. 44  C.  C.  A.  468,  105  Fed.  277,     53:  113 

242.  A  claim  by  an  assignor  and  assignee, 
that  an  assignment  for  creditors  is  a  trust 
for  certain  creditors  only,  as  they  intended 
it,  estops  them  from  claiming  that  it  is  in- 
valid for  lack  of  acknowledgment  and  re- 
cording, when  it  is  held  to  inure  under  the 
statute  to  the  benefit  of  all  creditors.  Far- 
well  v.  Cohen,  138  111.  216.  28  N.  E.  .3.).  Ai  X. 
E.  893,  18:  281 

2.  As  to  Title. 

Estoppel  of  Fraudulent  Grantees,  see  Fraud- 
ulent Conveyances,  9. 

243.  A  mortgagee  is  not  estopped  to  en- 
force his  mortgage  by  previously  selling  the 
mortgagor's  interest  in  the  property  on 
execution  sale  to  satisfy  another  debt.  Hax 
V.  Seaman,  14  Colo.  536,'24  Pac.  461,      9:  341 

244.  A  widow  is  estopped  by  accepting  a 
devise  under  her  father's  will,  from  claim- 
ing dower  in  land  devised  by  him  to  anoth- 
er person,  on  the  groimd  that  his  purchase 
thereof  while  admuiistrator  of  her  bus- 
hand's  estate  was  void  as  against  public 
policy.  Zimmerman  v.  Lebo,  151  Pa.  345. 
24    Atl.    1082,  17:  536 

245.  Devisees,  although  claiming  under 
the  will,  are  not  estopped  from  denying  the 
truth  of  a  recital  therein  that  testator  has 
made  a  deed  of  certain  of  his  property  in 
trust  for  certain  charitable  purposes.  Hunt 
ex  rei.  Streator  v.  Evans.  134  111.  40G.  2.-)  X. 
E.    57(t.  11:185 

246.  -\  purchaser  of  land  at  sheriff's  sale 
cannot,  while  relying  on  the  title  so  ac- 
(|uired.  impeach  the  title  of  the  judgment 
(iclitor.  T<i  ]irovont  his  recovering  the  land 
in  ejectment.  Lewis  v.  A^'atsfm.  08  Ala.  479. 
1.3   So.   .i7n.  22:  207 

247.  The  widow  and  heirs  of  a  deceased 
|>inliier.  \\iiii  leciiver  the  legal  title  to  lands 
on  the  l)a-is  of  a  trust  in  the  admiriistiator 
;ii  the  -iir\i\inLr  partner  of  their  iiite-tate. 
<-a!iiirit    ileii\-    that   he   was   ijniir  trustee    r'.,r 
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the  purpose  of  avoiding  the  duty  to  ac- 
count to  him  for  advances  for  the  purchase 
and  improvement  of  the  property.  Gal- 
braith  v.  Tracy,  153  111.  54,  38  N.  E.  937, 

28:  129 

248.  A  partnership  is  not  estopped  from 
claiming  the  ownership  of  property  as 
against  an  officer  who  levies  upon  it  as  the 
property  of  one  member  of  the  lirm,  mere- 
ly because  the  firm  has  construed  a  contract 
with  a  third  person  to  give  the  title  to  the 
latter,  when  the  levy  was  not  based  on  that 
fact.  Skavdale  v.  Moyer,  21  Wash.  10,  56 
Pac.    841,  46:  481 

3.  Acts    or   Claims    in    Judicial    Proceeding. 

Of  State,   see  supra,  30. 

Of  IMarried  Woman,  see  supra,  99. 

By  Suing  on  Part  of  Claim,  see  Action  or 
Suit,  II.  c. 

To  Urge  Disqualification  of  Judge,  see  Con- 
tempt, 48. 

To  Impeach  Agreement  for  Duress,  see 
Duress,  2. 

By  P^lection  of  Remedy,  see  Election  of 
Remedies,   II. 

For  J]ditorial  Notes,  see  infra,  IV.  §  6. 

249.  Arguments  of  counsel  in  setting  forth 
the  relief  to  which  he  claims  his  client  is 
entitled  in  a  particular  case  are  in  no  sense 
an  estoppel  which  will  prevent  the  court 
from  granting  other  or  additional  relief. 
Voorhees  v.  Porter,  134  N.  C.  591,  47  S.  E. 
31,  65:736 

250.  One  injured  by  the  burning  out  of  a 
fuse  on  an  electric  car  does  not  lose  the 
right  to  rely  upon  the  doctrine  of  res  ipsa 
loqmttir  by  attempting  to  show  particularly 
the  cause  of  the  accident,  if  at  the  close 
of  the  testimony  the  cause  does  not  clearly 
appear,  or  if  there  is  a  dispute  as  to  what 
such  cause  was.  Cassady  v.  Old  Colonv 
Street  R.  Co.  184  Mass.  1,56,  68  N.  E.  10, 

63:  285 

2.j1.  A  person  cannot  be  permitted  to  al- 
lege for  one  purpose  that  an  injunction  was 
utterly  void,  and  in  the  same  action  deny 
it  for  another  purpose.  Mark  v.  Hvatt.  1.35 
N.  Y.  306.  .31  X.  E.  1099.  '    18:  275 

232.  One  who  removes  a  ease  from  a  state 
to  the  Federal  court  is  estopped  from  at- 
tacking the  jurisdiction  of  the  latter  upon 
any  yronnd  except  that  the  court  from 
which  it  was  removed  had  no  jurisdiction. 
'l.Hitle  V.  Coleman.  46  C.  C.  A.  1.32.  107 
Fell.  41.  .57:  120 

2.53.  The  impropriety  of  attorneys,  re- 
-~|)ondents  in  (lisbarinent  proceedings  on  a 
charge  of  eliainperlw  ap]ieai-iiig  before  the 
cnurt  and  <'oiifessiiig  tliat  they  induced  the 
c-iiurt  to  render  final  judgment  in  their  fa- 
mjp.  ill  a  previou>  artimi.  on  the  ground  of 
ilieir  having  breii  i^uilty  of  eliamperty.  and 
afierwarils.  wlu-ii  coi)  fronted  with  di>bar- 
nii'Mt  pfiii-frdiriL;-.  claiming  tliov  were  innn- 
<'Ti'.  i-  indclVn-ilile.  Re  l'",van<.  22  T'tah. 
-fill.    Ill::    I'ai-.    ;tl3.  53:  052 

1~\\,  SfttiiiL;'  lip  an  in-iiiTicient  cause  tor 
I'ct'ti-al.  in  a  pi-dc.'d  in-'  |i>  compel  -tatc  of- 
ticcrs  to  evciiu."  a  ciiiiacl  for-  -iip|ilir-.  will 
v.^'l    I'stof)    t  !icm    from    >uli-cipicntly    urging 


other  defenses.  State  e.\  rel.  Robert  Mitch- 
ell Furn.  Co.  v.  Toole,  26  Mont.  22,  66  Pac. 
496,  55:  644 

255.  One  filing  a  bill  for  relief  from  a  for- 
feiture, at  law,  of  a  lease,  will  not  be  heard 
to  contend  that  the  entry  of  the  landlord 
was  invalid  because  there  was  no  for- 
feiture. Gordon  v.  Richardson,  185  Mass. 
492,  70  N.   E.   1027,         '  69:  867 

256.  A  party  to  an  action  who  procures 
from  the  presiding  judge  a  ruling  that  a 
specified  judgment  is  valid  and  legal,  as  the 
result  of  which  the  case  is  adjudicated  in  his 
favor,  is  estopped  in  a  subsequent  litigation, 
with  the  same  adverse  party  to  deny  the 
validity  or  legality  of  such  judgment.  Luth- 
er V.  Clay,  100  Ga.  236,  28  S.  E.  46,      39:  95 

257.  A  party  is  estopped  from  denying 
the  validity  of  a  judgment  against  him, 
where  he  has  successfully  set  it  up  to  de- 
feat objections  made  to  his  discharge  in 
bankruptcy  by  the  judgment  creditor,  on  the 
ground  that  the  latter's  claims  were  merged 
in  the  judgment,  which  had  been  taken 
after  the  adjudication  in  bankruptcy;  and 
therefore  that  the  latter  was  not  interested 
to  oppose  the  discharge.  Cornwall  v.  Davis, 
3g  Fed.  878,  4:  563 

258.  Whether  or  not  a  state  court  has 
jurisdiction  to  enforce  penalties  for  usury 
prescribed  by  state  law,  in  an  action  by  a 
national  bank,  where,  in  such  an  action,  the 
defendant  has  set  up  as  a  defense  that  ille- 
gal interest  has  been  received  by  the  bank, 
and  asks  for  a  deduction  of  the  usurious 
interest  from  the  amount,  and  has  received 
a  judgment  in  his  favor  to  that  extent,  he 
is  estopped  from  subsequently  objecting  t  ) 
the  authority  of  the  court  to  render  the 
judgment,  and  bringing  an  action,  under 
U.  S.  Rev.  Stat.  §  5198,  U.  S.  Comp.  Stat. 
1901,  p.  3493,  to  recover  twice  the  amount 
of  the  illegal  interest.  BoUong  v.  Schuvler 
Nat.  Bank.  26  Neb.  281,  41  N.  W.  990. 

3:  142 

259.  One  who  has  unsuccessfully  attempt 
ed  to  establish  an  alleged  nuncupative  will 
in  his  favor  is  not  estopped  thereby  to 
claim  the  same  property  under  a  gift 
causa  mortis,  where  the  purpose  to  give  the 
property  to  the  donee  is  clearly  shown,  anrl 
the  only  question  is  whether  it  has  been 
consummated  in  such  form  as  to  be  effective 
under  the  law.  Royston  v.  McCulley  (Tenn. 
Ch.)   59  S.  W.  725,  52:  809 

260.  Proceedings  by  an  administrator  of 
a  deceased  covenantee  to  carry  out  an  agree- 
ment by  such  decedent  to  release,  and  to 
procure  the  other  covenantees  to  release, 
the  covenantor  from  his  obligation,  will  not 
estop  him  from  setting  up  an  independent 
right  belonging  to  him  as  a  covenantee  to 
enforce  the  covenant,  if  he  has  not  ratified 
or  profited  by  the  agreement,  although  they 
may  preclude  him  from  exercising  any  right 
to  enforce  the  covenant  which  he  may  claim 
throuirh  or  on  behalf  of  the  decedent.  Wood 
V.    Bullard.    151    Mass.    .324.    25    N.    E.    67. 

7:  304 

2iil.    A   holder  of  a  note  is  not  estopped  to 

piii-ccute    liis    claim    against    the    ins(d\ent 

estate  of  the  maker  and  principal  debtor,  by 
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the  fact  tlidt,  beiiij;  conipelled  to  bring  suit 
or  permit  the  sureties  to  do  so,  he  permitted 
the  latter  to  bring  an  attachment  suit  in 
his  name,  to  attack  the  validity  of  the  in- 
solvency assignment  by  the  debtor,  where 
the  attachment  suit  has  been  dismissed  be- 
fore he  prosecutes  his  claim.  Re  Hobson's 
Estate.  81  Iowa,  392,  46  N.  W.  1095, 

11:   255 

262.  The  owners  of  land  taken  under  the 
provisions  of  Mass.  Acts  1884,  chap.  290, 
authorizing  the  taking  of  certain  lands  for 
the  use  of  the  commonwealth,  are  not,  by 
filing  a  petition  for  damages  for  such  tak- 
ing, as.  prescribed  by  such  act,  estopped 
from  instituting  proceedings  to  dispute  the 
validity  of  the  taking  and  test  the  consti- 
tutionality of  the  act, — at  least  if  they  have 
not  voluntarily  proceeded  to  judgment  upon 
their  petition.  Moore  v.  Sanford,  151  Mass. 
285,  24  N.  E.  323,  7:  151 

263.  The  plaintiff  in  an  action  of  replevin 
is  not  estopped  by  a  former  attachment  or 
levy,  where  the  other  party  has  not  changed 
his  position  or  course  of  conduct  relying 
thereon.  Miller  v.  Hvde,  161  Mass.  472,  37 
N.   E.   760,  ■  25:  42 

264.  A  creditor  who  attaches  property  on 
a  claim  which  includes  the  debtor's  lia- 
bility to  the  plaintiff  as  guarantor  is  es- 
topped from  denying  liability  as  such  guar- 
antor, although  a  remittitur  is  entered  in 
the  attachment  suit  for  the  part  of  the 
claim  based  on  the  guaranty  after  the  hold- 
er of  the  guaranty  has  made  demand  on 
him  for  pavment.  Lachman  v.  Block,  47 
La.  Ann.  505.  17  So.  153.  28:  255 

265.  A  plaintiff  in  replevin  who  obtains 
actual  possession  of  property  seized  under 
the  writ  is  estopped  from  claiming  that 
the  writ  was  wrongfully  executed,  upon  a 
proceeding  to  assess  daipages  against  him 
for  seizure  of  property  upon  which  he  had 
no  rightful  claim.  Three  States  Lumber 
Co.  V.  Blanks.  66  C.  C.  A.  .353.  133  Fed.  479. 

69:  283 

266.  A  plaintiff  in  replevin  who  took  into 
his  possession,  under  the  writ,  lumber  to 
which  he  was  not  entitled,  cannot  plead,  in 
defense  of  his  liability  to  return  the  prop- 
erty, that  he  had  caused  it  to  be  sold  to 
satisfy  his  own  claim  for  salvage  in  recov- 
ering and  preserving  the  property,  after  the 
vessel  on  which  it  was  stored,  while  in  his 
possession,  had  sunk.  Id. 

k.  By  Eeceiviiig  Benefits. 

To     I'lirsiio    Attachment     by    Filing    Claim  i 

with  Receiver,  see  Attachment.  56. 
Of    Local    Branch    of    Benefit    Society,    see  i 

Benevolent  Societies.  15. 
Of  Loan  Association,  sec  Buildiii;f  and  Loan 

Associations,   fri,  I 

To  Deny  Liability  of  Stn.-kliolder.  see  Cor-  ! 

porations.  604.  I 

C.rporation       Securinji       Subscriptions       to  ' 

Stock,   see  Corporations.   14fi. 
Se,'   also   supra.   117.   104.  '  | 

For  Fditorial  Xotes.  see  intra.  IV.   §   1.  i 

•2t>7.   Tlie    principle   of   estoppel   by    receiv-  ', 
iiiL;  luMKMits  does  not  applv  to  prevent  a  dc-  ! 
L.B.A.  Dig.-   76. 


fense  that  a  contract  is  void  as  against  pub- 
lic policy.  Brown  v.  First  Nat.  Bank,  137 
Ind.  655,   37  N.  E.   158,  24:  206 

268.  One  who  has  taken  the  benefit  of  a 
building  regulation  canndt  repudiate  the 
conditions  on  which  it  is  given.  Fowler  v. 
Saks,  7  Mackey,  570,  7:  649 

269.  A  person  is  not  estopped  from  as- 
serting the  invalidity  of  an  unauthorized 
contract  made  by  his  agent  for  the  sale  of 
his  land  by  accepting  a  portion  of  the  pur- 
chase money.  Thompson  v.  New  South  Coal 
Co.  135  Ala.  630,  34  So.  31,  62:  551 

270.  Specific  performance  of  a  contract 
will  not  be  defeated  for  failure  of  consider- 
ation, where,  after  knowledge  of  the  failure, 
the  defendant  has  chosen  to  avail  himself 
of  the  benefits  of  the  contract,  and  to  go 
on  under  it.  Gloucester  Isinglass  &  G.  Co. 
V.  Russia  Cement  Co.  154  Mass.  92,  27  N.  E. 
100&,  12:  563 

271.  A  covenantee  who,  with  the  means 
at  hand  of  knowing  all  the  facts,  accepts 
his  share  of  money  paid  by  the  covenantor 
for  a  release  from  his  obligation,  will  be 
precluded  from  afterwards  proceeding  to  en- 
force the  covenant.  Wood  v.  Bullard,  151 
Mass.  324,  25  N.  E.  67,  7:  304 

272.  One  who  takes  the  benefit  of  a  deed 
in  his  favor,  which  was  made  part  of  a 
transaction  by  which  some  of  his  property 
was  deeded  to  a  third  person  by  the  common 
grantor  under  the  mistaken  belief  that  it  be- 
longed to  the  grantor,  cannot,  after  the 
lapse  of  several  years,  during  which  he 
knows  that  the  other  grantee  is  receiving 
the  rents  and  profits  of  the  property,  re- 
pudiate the  election  and  assert  his  title 
thereto.  Barrier  v.  Kellv,  82  Miss.  233,  33 
So.  974.  ■  62:  421 

273.  The  widow  of  a  deceased  partner, 
who  has  received  all  the  proceeds  of  real 
estate  in  excess  of  the  amotint  necessary 
to  pay  firm  debts,  is  estopped  from  claim- 
ing any  interest  in  the  real  estate  as  against 
the  purchasers.  Walling  v.  Buriress,  122  Ind. 
299.  309.  22  X.  E.  419.  23  X.  E.   1076. 

7:  481 

274.  Borrowing  from  a  forger  money 
which  he  has  obtained  upon  the  security  of 
a  forged  mortgage  upon  property  of  the 
borrower  will  not  estop  the  latter  from 
setting  up  tlie  forgery  to  defeat  the  col- 
lection of  the  mortgage,  unless  he  partici- 
pated in,  or  was  privv  to,  the  illegal  acts. 
Shattuck  v.  Watson.  ,53  Ark.  147.  13  S.  W. 
516,  7:551 

275.  The  rule  that  acts  done  subsequent- 
ly to  the  other  person's  change  of  position, 
which  they  do  not  invite  or  influence,  will 
not  operate  as  an  estoppel,  has  no  applica- 
tion to  prevent  a  receipt  of  payment,  made 
long  after  the  acts  which  induced  the  origi- 
nal change  of  position  from  being  relied  on 
as  such  where  the  payment  was  made  as 
part  of  the  original  transaction  and  before 
the  true  facts  \\pr(>  discovered.  Rixjers  v. 
Portland  &  B.  Street  Railwav.  100  :^re.  Sfi. 
fiO   Atl.   713.  70:  .-)74 

■i"   cfTect   of   the   receipt    of   n    " 
ment    as   an    estoppel    cannut    be   avoidcil   by 
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offering  to   permit   its   deduction    from   the 
recovery.  Id. 

Bttunicipality. 

277.  A  city  cannot  shield  itself  in  an  ac- 
tion on  a  contract  which  is  not  ultra  vires, 
behind  a  defense  based  on  the  manner  in 
which  the  contract  was  made,  and  retain  the 
benefits  of  the  contract,  without  tendering 
at  least  a  reasonable  compensation  for  the 
benefits  received.  McGuire  v.  Rapid  City, 
6  Dak.  346,  43  N.  W.  706,  5:  752 
Officer. 

278.  One  who  has  accepted  the  appoint- 
ment to  an  office  having  at  least  a  potential 
existence,  and  has  received  the  emoluments 
of  it,  is  estopped  from  endeavoring  to  show 
to  his  own  advantage  that  the  office  has 
never  been  lawfully  created  because  it  was 
not  done  in  the  proper  mode, — as,  by  ordi- 
nance. Buck  v.  Eureka,  109  Gal.  504,  42 
Pac.  243,  30:  409 

279.  A  public  officer  who  accepts  and  re- 
tarins  the  salary  provided  by  the  law  in 
force  when  he  takes  office  cannot  question 
the  validity  of  the  statute.  Gross  v.  Whit- 
lev  Countv  Comrs.  158  Ind.  531,  64  N.  E. 
25,  "  58:  394 
Street  railway  company. 

280.  An  electric  street  railway  company 
which  takes  and  retains  all  the  advantages 
and  benefits  of  an  ordinance  under  which 
it  is  permitted  to  operate  its  road  in  the 
streets  cannot  escape  the  performance  of 
duties  to  the  public  imposed  upon  it  by  the 
ordinance,  on  the  ground  that  the  ordi- 
nance and  the  duties  imposed  by  it  are 
ultra  vires  both  the  municipality  and  the 
railway  company.  People  ex  rel.  Jackson  v. 
Suburban  R.  Co.  178  111.  594,  53  X.  E.  349. 

49:  650 
Legatee. 
See   also   supra.   166;    Wills.   118. 

281.  One  who  has  elected  to  take  a  de- 
vise under  a  will  requiring  him  to  convey 
to  others  certain  land  of  which  he  holds  the 
title  cannot  refuse  to  make  such  convey- 
ance, and  claim  that  the  land  belongs  to 
him.  :\roQnerrv  v.  (^illiland.  89  Kv.  434,  12 
S.  W.  WM.       '  ■       7:  454 

282.  Legatees  of  full  age  who  demand  and 
compel  a  distribution  to  them  of  the  pro- 
coeds  of  a  sale  by  an  executor  of  the  in- 
terest of  a  deceased  partner,  although  pro- 
testing at  tlif  same  time  that  they  do  not 
admit  that  this  is  all  that  is  due.  thereby 
ratif^y  the  sale,  and  cannot  afterwards  deny 
the  cXfcut Ill's  power  to  make  it  or  claim 
:'»i\thiiig  additional  on  aecoinit  of  the  good 
will  nf  the  l)usiness  for  wliich  nothing  was 
rcfoived.  [Per  TSoatty.  C'h.  J.,  llenshaw 
and  Temple.  .T.T.I  PhilViriKik  v.  Xewnian,  114 
Cal.  63.').  46  Pac'  742.  .'U :  2(15 
Divorced  woman. 

2S3.  A  wciirinn  i-  (-^tdpiifil  to  flaim  a 
■-liarp  in  an  ''stnto  a<  widow,  altlionoh  a 
div(ii-cc  (iMaiiiod  frdni  lior  in  a  suit  lirniight 
hv  fill'  L;nariiian  I'm'  li^'r  insane  liushand 
was  ali-"lutely  \niil.  ■wlicic  shf.  luis  aeceptci] 
alitunny  under  tlie  dcc-ri'c  and  conf  rad  c  1 
;i  -nli-cijuont  niarriat;c.  NTrilili-i  v.  S^lian.k, 
93  Iowa.  273.  61  N.  W,  981.  :J4 :  I  til  , 


1.    By  Character  or  Relation  of  Parties. 

Life   Tenant   Purchasing   at   Tax   Sale,   see 
Life  Tenants,  7,  8. 

Tenant. 

Tenant  of  Wharf,   see  Wharves,  9. 
See  also  infra,  290,  291;   Specific  Perform- 
ance, 73. 
For  Editorial  Notes,  see  infra,  IV.  §  1. 

284.  A  tenant  not  under  any  duty  or  ob- 
ligation to  pay  taxes  on  rented  land  may 
purchase  the  land  at  tax  sale,  and  thus  ac- 
quire an  adverse  title,  as  against  his  for- 
mer landlord.  Smith  v.  Newman,  62  Kan. 
318,  62  Pac.  1011,  53:  934 

285.  While  a  tenant  cannot  dispute  the 
title  of  his  landlord  to  the  leased  property, 
he  may  show  that  the  landlord's  right  to 
the  land  has  terminated  without  the  ten- 
ant's fault,  and  that  he  has  no  longer  any 
right  to  maintain  an  action  to  recover  pos- 
session of  the  property.  Franklin  County 
Grammar  School  v.  Bailey,  62  Vt.  467,  2*0 
Atl.  820,  '  10:  405 
Purchasers. 

286.  Where  a  vender  enters  into  pos- 
session of  land  under  a  contract  of  pur- 
chase, he  will  not  be  permitted  to  obtain 
an  outstanding  title  and  assert  it  against 
his  vendor;  but  such  title  will  inure  to 
the  benefit  of  the  vendor.  Frink  v.  Thomas. 
20  Or.  265,  25  Pac.   717,  12:  239 

287.  Where  the  vendor  is  prevented  from 
complying  with  his  contract  by  the  wrong- 
ful act  of  the  vendee  in  obtaining  an  out- 
standing title  to  a  portion  of  the  land,  so 
far  as  that  portion  of  the  land  is  concerned, 
in  a  suit  by  the  vendor  to  rescind,  the 
vendee  is  estopped  from  claiming  that  no 
tender  of  the  deed  has  been  made.  Id. 

288.  Purchasers  of  goods  on  execution 
sale  subject  to  the  rights  of  a  prior  ven- 
der of  the  property  under  g^  contract  of  con- 
ditional sale  are  not  estopped  to  set  up  the 
illegality  of  such  contract  on  the  ground  of 
public  policy.  Standard  Furniture  Co.  v. 
Van  Alstine*.  22  Wash.  670.  62  Pac.   145. 

51:  889 
Donee  of  land. 

289.  One  in  possession  of  land  under  a 
parol  gift  when  a  mortgage  is  made  by  the 
donor  is  not  prevented  from  asserting  ad- 
verse possession  against  the  mortgagee,  on 
the  groiuid  that  he  is  a  privy  of  the  mort- 
ffagor.  Schafer  v.  Hauser,  111  Mich.  622, 
70  X.  W.  136,  35:  835 

m.  Who  Affected. 

Kstoppel  by  Deed,  see  supra,  II.  a. 
Ward,  by  Guardian's  Agreement,  see  Dower, 
63.  ■ 

290.  The  purchaser  of  land  from  several 
owners  is  not  estopped  from  asserting  his 
rights  therein  by  the  estoppel  only  of  a 
part  of  his  grantors.  Welsh  v.  Tavlor.  134 
X.  Y.  4. 10.  31   N.  E.  806,  "    18:535 

■201.  Purchasers  at  a  judicial  sale,  although 
111'-  \alue  and  in  good  faith,  are  affected  to 
ihe  same  extent  as  the  person  whose  title 
tluv  buy.  by  an  estoppel   in  pais  which  pre- 
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vented  him  from  asserting  the  title.  Lind- 
say V.  Cooper,  94  Ala.  170,  11  So.  32o, 

16:  813 

292.  The  minority  of  bondholders  secured 
by  trust  deed  on  corporate  property  cannot 
estop  the  majority  or  the  trustee  from  con- 
testing a  claim  for  prior  lien  for  money  ad- 
vanced for  additions  to  the  plant,  by  mere- 
ly suffering  the  additions  to  be  made,  with 
knowledge  of  the  advances  and  without  ob- 
jection. Illinois  Trust  &  Sav.  Bank  v.  Doud, 
44  C.  C.  A.  389.  10.5  Fed.  123,  52:  481 
Principal  by  acts  of  agent. 

insurance  Compan}\  see  Insurance,  V.  b,  3, 

4,  5,  c. 
See  also   supra.  269. 
For  Editorial  Notes,  see  infra,  IV.  §§  4,  6. 

293.  A  bank  is  so  far  concluded  by  the 
acts  of  its  cashier  authorized  to  draw  a 
check  upon  the  bank's  funds,  in  drawing 
checks  payable  to  lictitious  payees  or  to 
customers  whose  names  are  used  for  ficti- 
tious purposes  and  indorsed  by  him  upon 
the  checks,  as  to  be  estopped  from  denying 
the  validity  of  such  acts  as  against  the 
bank  upon  which  the  checks  are  drawn  and 
which  has  paid  them  in  good  faith.  Phil- 
lips V.  Mercantile  Nat.  Bank,  140  N.  Y.  556, 
35  N.   E.  98.  23:  584 

294.  An  incorporated  college  is  estopped 
from  saying  that  persons  acting  as  trus- 
tees before  its  organization  in  obtaining  a 
subscription  to  buy  property  for  it  had  no 
power  to  bind  it  by  an  agreement  that  it 
would  repay  or  save  harmless  those  who, 
to  obtain  a  certain  large  subscription,  agreed 
to  indemnify  the  subscriber  against  liabil- 
ity for  interest  called  for  by  the  terms  of 
the  subscription,  where  they  have  been  com- 
pelled to  pay  such  interest  and  it  has  gone 
into  the  fund  invested  in  the  college  prop- 
erty. Alorton  v.  Hamilton  College,  100  Kv. 
2Sl'.  38  S.  W.  1,  35:  275 
Former  partner. 

For  Editorial  Notes,  see  infra,  IV.  §  6. 

295.  One  cannot  be  made  liable  as  a  part- 
ner for  tortious  acts  of  his  former  copart- 
ner, on  the  ground  of  estoppel,  because  of 
failure  to  give  notice  of  the  dissolution  of 
the  partnership.  Shapard  v.  Hvnes.  45  C. 
<•.  A.  271.  104  Fed.  449.  '  52:675 
Heirs  and  representatives. 

By    Deed,   see   supra.   42-46. 

By  Judgment,  see  supra.  70. 

On  Subscription,  see  Contracts,  51. 

290.  Heirs  are  not  estopped  by  a  void 
judgment  during  their  ancestor's  life  for  | 
the  sale  of  his  land  as  that  of  a  decedent,  i 
although  they  were  parties  to  the  proceed- 
ing and  did  not  appeal  from  or  directly 
attack  it.  since  there  can  be  no  estoppel 
without  jurisdiction,  and  also  because  es- 
toppels must  be  mutual,  and  the  purchaser 
i)f  the  land  at  the  sale  would  not  be 
estopped  thereby.  Sprinirer  v.  Shavender. 
116  N.  C.  12,  2l'  S.  E.  397.  .33:  772 

297.  Infant  children  of  a  woman  who  has 
mortgaged  her  property  as  security  for  her 
husband's  debt  are  not  estopped  from  as- 
serting their  title  in  case  the  property  is 
<nlil  oft  or  her  obligation  is  discliarged  and 
shf  is  ilenfl.  ns  ntrainst  a  purrhaser  in  good 


faith  of  the  title  secured  at  the  mortgagee's 
sale,  where  they  had  no  knowledge  of  the 
facts  so  as  to  make  them  guilty  of  fraud 
in  permitting  the  mortgage  to  remain  un- 
canceled. Fleming  v.  Borden,  126  N.  C.  450. 
36  S.  E.  17,  127  N.  C.  214,  37  S.  E.  219. 

53:  316 

298.  The  representative  of  a  deceased  per- 
son, who  stands  in  his  shoes,  is  bound  by  an 
estoppel  raised  by  the  fraud  of  the  dece- 
dent. Union  ]Mortg.  B.  &  T.  Co.  v.  Peters. 
72  Miss.  1058.  18  So.  497,  30:  829 
Remaindermen. 

299.  Owners  of  the  fee  of  land  are  not 
estopped  by  the  conduct  of  a  life  tenant  of 
which  they  have  no  knowledge.  Welsh  v. 
Taylor,  134  N.  Y.  450,  31  N.  E.  896. 

18:  5.35 


IV.  Editorial  Notes. 

Of  Insurer,  see  Insurance,  IX.  §§  41-43. 
§  I.  Generally. 

Equitable   estoppel   defined.     13:  270.* 
Equitable    nature    of    doctrine    of   estoppel. 

4:  333.* 
Foundation   of   equitable   estoppel.    7:  755.* 
Principle    upon    which    equitable    estoppel 

rests.     1 :  522.* 
In  pais  against  defendant  as  basis  for  ac- 
tion to  recover  real  estate. 

16:  813. 
Doctrine  of,  to  create  exception  to  statute. 

25:  573. 
Inducing  another  to  occupy  disadvantageous 

position.    7:  755.* 
By  wording  of  warehouse  receipt.   19:  302. 
As  affecting  sale  of  expectancy.    33:  273. 
Against  claiming  through  one's  own  wrong. 

5:  693.* 
By  taking  benefit.     1:  826;*  9:  609.* 
Of  lessee,  duration  of.     1:  507.* 
Estoppel    to    plead    defense    of    limitations. 

63:  193. 
§  2.  By  deed  or  bond. 
By   deed.     5:  121.* 
By  covenant.     2:  335.* 
By  deed  or  covenant.     22:779. 
By  recitals  in  deed.     5:  278.* 
By  deed  in  partition.     57:  337. 
Of  grantor  to  deny  proper  execution  of  deed. 

2:  530.* 
Of  grantee   to   deny   validity   of   mortgage. 

8:  316.* 
Of  sureties  on  official  bond.     1:  119.* 
Effect  of  covenants  of  married  women  and 

their  estoppel  by  deed  or 

mortgage.     22:  779. 
Liability  on  covenant.     22:  779. 
Estoppel  by  recital.     22:780. 
Conveyances  without  covenant  bv  wife. 

22:  782. 
Operation    and    effect    of    conveyances. 

22:  782. 
§  3.  By  silence  or  acquiescence. 
Bv   silent  acquiescence.  £renerallv.     7:  750:* 

9:  009.* 
By  acquiescence  in  boundary  lines.     4:  043.* 
Bv  acquiescence  in  construction  of  railroad 

on  land.     5:  18.3.* 
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By  silence  at  sale,  to  claim  dower.  1 :  522,* 
523,*  524.* 

Bj'  nonuser,  to  claim  land  as  part  of  high- 
way.    18:  147. 

By  laches  in  probating  will.     57:  260. 

§  4.  By  fraud  or  misrepresentations. 

Effect  of  suppression  of  truth.    4:  334.* 

Suggestion  of  falsehood.    4:  334.* 

Fraud  as  an  element  of.     7:  756.* 

By  fraud  of  agent.    5:  646.* 

Infant  by  representations  as  to  age.  57: 
684. 

Effect  of  false  representations  as.     13:  271.* 
Necessity   that   misrepresentation   shall 
have     been     acted     upon. 
13:  271.* 

§  5.  Effect  of  record  title. 

Doctrine  of  estoppel  as  affecting  notice  by 
record  of  deed  before 
grantor  has   title.   23:  561 

I'^stoppel   of   landowner   by   allowing  record 
title  to  remain  in  another. 
22:  256. 
Sale  by  record  own^T.     22:  256. 
Givingcredit  to  one  having  record  title. 

22:258. 
Judgment    or   attachment    against    one 
having     legal     "title.      22: 
258. 
Notice    to    one   dealing    with    the    land. 
22:  258. 

§  6.  Who  estopped;   as  to  matters. 

As  to  assertion  of  governmental  power  over 
certain  territory.     16:  178. 

Of  partner  as  to  real  property.     28:  105. 

Of  party  who  has  invoked  jurisdiction  to 
deny   it.      15:  273. 

Ol  principal  to  denv  agent's  authority.  2: 
824.* 

Uf  pledgee  or  transferee  of  stock  to  assert 
title  against  claims  subse- 
quently accruing  where 
pledge  or  transfer  not  en- 
tered on  books  of  com- 
pany.    67:  683. 

'J'o  claim  damages  for  obstruction  of  waters 
of  stream.     .>9:  904. 

Of  landlord  to  enforce  claim  for  rent  of 
premises  occupied  by  re- 
ceiver or  assignee  for 
creditors.     59:  686. 

Against   revocation  of  license.     49:  .520. 

Of  widow   to   claim   dower.     2.'):  573. 

Of  parent  to  roclaiiii   cliild.     27:  00. 

§  7. — Corporate  matters. 

Esto])pi'l  of  persf)ii  dcaliuu  with  body  as  cor- 
poration to  deny  its  incor- 
poration.    12 :  ;!{1().* 

I'.-loppi'l  of  one  corporation  I0  deny  (^x- 
istciK'O     of     another.       13: 

To  sot  up  plon  of  iiltrn  M;r.v.  J  :  "iS.") : "  11: 
StT:'    I-jI:    KiS:      -JO:  Ttl"). 

'I'o  ileiiy  validity  of  ciuiirart  of  forriun 
<'ori)orat  imi  ix'causi'  of 
failure  to  (■oin|)l\-  witji 
statute,      --'-l:  :!■-'(>. 

To  il.'uv    cliaractrr  or  iiowcr-  oi'  forciun  cor- 

poratioTi.      -1  \:  207. 
in    .l>Mi\-     validitv     of    pn'tiMVpd     stock.    27: 


To  rescind  subscription  to  corporate  stock. 
33:  722. 

§8.  —  Matters  affecting  contracts. 

To  deny  legal  capacity  to  contract  gener- 
ally.    2:347.* 

Of  married  women  to  denv  capacity  to  con- 
tract.    2:  347;*  8:  407.* 

To  deny  terms  of  contract.     3:  308. 

To  insist  upon  forfeiture  of  oil  or  gas  lease. 
31:  673. 

Of  one  who  issues  or  indorses  check  or  bill 
to  impostor.     50:  83. 

As  to  forgery  of  signature  to  negotiable 
paper.     36:  539. 

Of  wife  to  deny  the  validity  of  encumbrance 
of  entirety  property  to  se- 
cure debt  of  husband.  66: 
636. 

§9.  —  As  to  taxes  and  assessments. 

To  complain  of  illegal  tax.     22:  708. 

To  assert  defect  in  work  as  defense  to  an 
assessment  for  local  im- 
provements.    56:  905. 

To  contest  assessment  for  sewer.     60:  247. 


ESTOVERS. 


See  Landlord  and  Tenant,  128,  129. 

Editorial  Notes. 

Common  of  estovers.     68:  649. 
Husband's   right  to   estovers   on  land   held 
by  entireties.     30:  309. 


ET  AL. 

Effect  of  Using,  in  Note,  see  Bills  and  Notes, 
52. 


ETCHING  MACHINE. 

As  a  Fixture,  see  Fixtures,  53. 

♦-•-♦ 

EUNUCH. 

Charge    of   Being,   as   Libel,    see   Libel    and 
Slander.  12. 


EVAPORATION. 


Of  Water.  Right  to  Facilitate,  see  Waters, 
270,  271. 


EVICTION. 

.\s  Breach  of  Covenant,  see  Covenant.  51-55, 

62.  81. 
Damages  for.  see  Damages.  407.  411. 
•luduniont  of.  as  Evidence,  see  Evidence.  699. 

I'.vidrn.'c  of.  ,s»M.  Kvidence.  1806. 
Of    I'l'iiaul.  sec  Landlord  and  Tenant,  12.  6^ 
7+,   102. 


EVIDENCE. 


1205 


A  life  tenant  is  evicted  from  a  room  in 
a  house,  so  as  to  constitute  a  breach  of  a 
bond  securing  the  right  to  its  occupancy, 
when  denied  access  to  the  room  by  passing 
through  the  house  if  there  is  no  other  mode 
of  access  thereto,  and  the  occupation  is 
abandoned  in  consequence  thereof.  Grove  v. 
Youell,  110  Mich.  285,  68  N.  W.  132,   33:  297 


EVIDENCE. 


I.  Judicial  Notice. 

a.  Laws. 

b.  Proclamations. 

c.  Official  Character  and  Acts. 

d.  Political    and   Geographical   Mat- 

ters. 

e.  Other  Matters. 

f.  By  Jury. 

•  II.  Presumptions  and  Burden  of  Proof. 

a.  In  General;   Laws;   Ordinances. 

b.  Establishing        Allegations         or 

Claims. 

c.  Defenses. 

d.  Exceptions  or  Exemptions. 

e.  Concerning  Persons. 

1.  Status;    Condition    or    Rela- 

tion. 

2.  ^larriage;  Identity. 
.3.  Death;  Survivorship. 

4.  Assent;  Authority. 

5.  Knowledge;     Sanity;    Capac- 

ity; Belief  7  Intent. 
(').  ^lalice;   Criminal  Intent. 

7.  Fraud;  Undue  Influence. 

8.  Truth;    Innocence. 

9.  From     Silence;     Withholding 

Evidence. 

f.  Corporations;  Partnership. 

g.  Continuance;  Cause. 

h.  As  to  Skill;  Negligence:  Care. 

1.  Of  Person  y'ausing  Injur j'. 

a.  In   General. 

b.  Carriers. 

(1)  Of  Passengers. 

(2)  Of  Freight. 

c.  Kailroads;     Street    Rail- 

way. 
(/.  Electric    Companies. 
e.  Master  and  Servant. 
/".  Miscellaneous. 

2.  Contributorv  Negligence, 
i.  As  to  Onieial  Acts. 

j.  From    (ircumstances    and    Course 

of   Business, 
k.  As  to   Rights,  Contracts.  Instru- 
ments, and  Property. 

1.  In  General. 

2.  Ownership  or  Possession. 
1.  Payment :    Credit. 

m.  >ris<f']laneous. 

III.  Best   and   Secondary  Evidence. 

IV.  D<icinnoiitary  Evidonee. 

a.  I'rcliiiiinary      Matters;      Genuine- 

ne.-s  and  Validity. 

b.  Statutes;  Ordinances. 

c.  Certificate;  Award. 

d.  Onicial  Records. 

c.  •luii^iiioiits   and  .Judicial   Records. 
f.   I'lcailiiiL'^  and  Papers  in   Suit. 


rV. — Continued. 

g.  Evidence  Previously  Taken  or 
Used;  Affidavits. 

h.  Tax  Book  or  Dist. 

i.  Deeds;  Wills;  Leases;  Mortgages. 

j.  Accounts  and  Account  Books. 

k.  Letters,  Telegrams,  etc. 

1.  Records  and  Papers  of  Corpora- 
tions or  Carriers. 

m,Note;  Indorsement. 

n.  Contracts. 

0.  Scientific  and  Medical  Books, 
p.  For  Purposes  of  Comparison, 
q.  Memoranda. 

r.  Miscellaneous, 
s.  Paper  Produced  on  Notice, 
t.  Putting    Whole   Writing   in    Evi- 
dence. 
V.  Demonstrative  Eviidence;  Articles  and 

Things;  View  of  Jury. 
VT.  Parol    and    Extrinsic    Evidence    Con- 
cerning Writings. 

a.  In  General. 

b.  Custom  or  Usage. 

c.  Prior  and  Collateral  Parol  Agree- 

ments. 

d.  Subsequent  Changes. 

e.  Meaning;  Intention;  Explanation. 

f.  As  to  Commercial  Paper. 

g.  Consideration. 

h.  Fraud;  Mistake. 
i.  Condition;    Trust;    Mortgage, 
j.  To  Identify  Subject  or  Person, 
k.  Circumstances. 

1.  Concerning  Records, 
m.  Character  of  Party. 

VII.  Opinions  and  Conclusions. 

a.  In  General. 

b.  Hypothetical  Questions. 

c.  Cause  and  Effect. 

d.  Physical  Conditions;  Medical  Tes- 

timony. 

e.  Sanit}';  Capacity. 

f.  Values;   Damages. 

g.  Contingent  Results;   What  might 

have  Been, 
h.  Legal     Questions;      Meaning     of 

Terms. 
i.  Estimates    of    Quantity;     Speed; 

Time, 
j.  Danger;  Negligence, 
k.  Intent ;  Mental  Conditions. 
1.  Appearance;  Identity;  Quality, 
m.  Handwriting, 
n.  Miscellaneous. 
VIII.  Confessions;    Involuntarj-    Testimony. 
IX.  Admissions. 
X.  Hearsay;   Declarations;   Res  Gesta\ 

a.  In  General;  Pedigree;  Reputation. 

b.  Confidential  Communications. 

c.  Party's    Own    Acts    and    Declara- 

tions. 

d.  Acts    and    Declarations    of    Third 

Persons  Generally. 

e.  Acts    and    Declarations    of    Agent 

or  Representative. 

f.  Acts   or   Declarations   of  Testator 

or  Former  Owner  of  Property. 

g.  Acts  and  Declaratiops  of  Partner, 

Associate,  or  Co-conspirator. 
h.  Complaints   of  Injuries   and   Suf- 
fering. 
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X. — Continued. 
i.  Threats. 

j.  Telephone  Conversations, 
k.  Conversation  through  Interpreter. 
1.  Dying  Declarations, 
m.  Former  Testimony. 
XI.  Relevancy  and  Materiality. 

a.  In  General. 

b.  Custom  or  Habit. 

c.  Character  and  Reputation. 

d.  Knowledge;    Notice;    Mental   Ca- 

pacity. 

e.  Intent:     Motive;     Fraud;     Undue 

Influence:   Malice. 

f.  Prices:  Values. 

g.  Damages. 

h.  Care;  Negligence, 
i.    Suggestive  Facts;  Facts  Support- 
ing Inferences, 
j.  Circumstances. 
k.  Similar  Acts  or  Facts. 
I.    Explanation  and  Rebuttal, 
m.  Under  Particular  Pleadings, 
n.  Proof  of  Negative. 

0.  Contracts;  Breach. 

p.  Matters   Pending   Suit. 

q.  Pecuniary  Condition;  Family  Cir- 
cumstances. 

r.  Persons;  Personal  Relations. 

8.  Connecting  with  Subject;  Matters 
about  Other  Persons. 

t.  Criminal  Matters  Generally. 

u.  Title  or  Possession. 

V.  Identification. 

w.  Justification;  Mitigation. 

X.  Authority. 

y.  Experiments. 

z.  Miscellaneous. 
Xn.  Weight,  Eflfoct,  and  vSuflSciency. 

a.  In  General. 

b.  Cause   and  Effect. 

c.  Fraud. 

d.  Negligence. 

e.  As  to  Property  Rights. 

f.  Matters  as  to  Persons. 

g.  To   Overcome   "Writing   or   Plead- 

ing. 
h.  Doeuinpnts      Generally;       Official 

Acts  or  Record. 
i.  Contracts. 
j.  Wills, 
k.  ^Miscellaneous  Civil  Cases. 

1.  Criminal  Cases, 
m.  Variance. 

XIIT.  Editorial  Notes. 

As  Part  of  Record  on  Appeal,  see  Appeal  and 

Error.    IV.    f. 
Siini<-ieii<-y    of   Assignment    of    I'^rror    as    to. 

-iM'  Appeal  and  Hrmr.  I\'.  p.  2. 

Siilliriciify  of  Objcptions  and  Exceptions  to, 

-I'.'   A|t]ic:il   ;in(l   Error.  V.  a,  2. 
(>ti     \])[iim1.    ^ci'     \])])!'al    .-uid    l-]rror.   VII.    c 
n.'\  icu     nt     l)i-(T(M  i'uiai  y    l!nliiit;s.    see    Ap- 

]u':\\  ;md  i:rnir.  \'ll.'  i.  4. 
i'ii-i     lliii-iiij-    Obji'fti'in    ;i-    t.i>.    an    Appeal. 

-.'..  Apii.'.il  arid    F.rror.  VII.   j.  ;',. 
Waix.'i     III'    ■  il,],.ci  ioii    a^    to.    -I'c    Apiical    and 

y.n-nv.  \  II.  k.  ;;. 
Pi-i-i.i.ii'ial    i-j Tor  a-   lo.   spp    A|)[)'m1   and    V.r^ 

rur,    \'!  1,    -11.   :'. 


Conflict  of  Laws  as  to  Rules  of,  see  Conflict 
of  Laws,  359,  360. 

Constitutionality  of  Statutes  aa  to,  see  Con- 
stitutional Law,    II.  b,  7,  d. 

In  Proceedings  for  Contempt,  see  Contempt, 
63. 

Disobedience  of  Order  Prohibiting,  see  Con- 
tempt, 37. 

Validitv  of  Contract  to  Procure,  see  Con- 
tracts, 43.(^-441;   Vni.  §  34. 

Costs  of  Procuring,  see  Costs  and  Fees, 
37. 

Authority  of  Court  to  Originate  Process  to 
Secure,  see  Courts,  7. 

To  Show  Purpose  of  Legislature,  see  Courts, 
136. 

Rules  of,  in  Federal  Court,  see  Courts,  541, 
542. 

Compelling  Accused  to  Furnish,  see  Criminal 
Law,  87,  98-102. 

In  Extradition  Proceedings,  see  Extradition, 
30,  31. 

Conformity  of  Judgment  to  Proof ,  see  Judg- 
ment, I.  e,  3. 

On  Motion  for  New  Trial,  see  New  Trial,  V. 
c  &  d. 

Amendment  of  Pleading  to  Conform  to,  see 
Pleading,  131. 

Evidence  of  Withdrawal  of  Answer  on  Con- 
sideration of.  see  Pleading,  165. 

Retrospective  Statute  as  to,  see  Statutes, 
548.  549. 

Reception  of,  on  Trial,  see  Trial,  I.  c. 

Sufficiency  of,  to  Go  to  Jury,  see  Trial,  II.  b. 

Striking  out,  see  Trial,  27-37. 

Reading  of,  to  Jury,  see  Trial,  67. 

Demurrer  to,  see  Trial,  II.  d,  4. 

Instructions  Upon,  see  Trial,  III.  d. 

On  Probate  or  Contest  of  Will,  see  Wills,-  L 


I.   Judicial   Notice. 

a.  Laws. 

Of  City  Charter,  see  Pleading,  580. 

See  also  infra,  41,  53.  56-58;   Statutes,  117, 

118. 
For  Editorial  Notes,  see  infra,  XIII.  §  1. 

1.  A  court  takes  judicial  notice  of  and  de- 
termines for  itself  the  law.  Norman  v. 
Kentucky  Bd.  of  Managers  of  World's  Col. 
Expo.   93  Ky.  537,  20  S.  W.  901,       18:  556 

2.  The  courts  are  charged  with  knowl- 
edge under  Cal.  Code  Civ.  Proc.  §  1S75, 
subs.  2.  3,  of  whatever  is  established  by 
law,  and  of  all  public  as  well  as  private 
acts  of  the  legislative,  executive,  and  ju- 
dicial departments  of  the  state.  .Mullan 
v.     State.     114    Cal.    578.    46    Pac.     ()70. 

34 :  262 
•'J.  The  court  will  take  judicial  notice  of 
a  uciieral  statutory  law  by  which  liability 
nil  an  official  bond  is  limited  to  the  term 
t'lr  which  the  officer  was  elected,  and  will 
limit  the  jiidoiiioiit  thereon  accordingly  with- 
out regard  to  defects  in  the  answer.  King 
<  (iuiu\-  V.  Ferrv.  .')  Wash.  .536.  32  Pac.  53S. 

10:  .-)()0 

4.  The   court    will    take  judicial   notice   of 

the    pulilip    "-tatuti"-    of    the   .~tate    respcV-t  in;,' 

:!!.■   iiaidlit_\    of  a   county   for  the  -upport  uf 
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poor  persons.     People  Use  of  Peoria  Countv 
V.  Hill,  163  111.  186,  46  N.  E.  796.       36:  634 

5.  Judicial  notice  is  taken  by  the  supreme 
court  of  Ohio  that  no  statute  exdsted  in  that 
state,  prior  to  the  adoption  of  the  present 
Constitution,  authorizing  the  incorporation 
a  street  railroad  company.  Rider  v.  Fritch- 
ey,  49  Ohio  St.  285,  30  K  E.  692,       15:  513 

6.  The  court  knows  judicially  the  proper 
biennial  year  in  which  the  law  requires 
trustees  of  each  county  in  the  state  to 
meet  and  elect  officers.  Wampler  v.  State 
ex  rel.  Alexander,  148  Ind.  557,  47  N.  E. 
1068,  38: -829 

7.  The  court  will  take  judicial  notice  that 
the  general  act  for  the  incorporation  of 
cities  and  villages  is  in  force  in  a  particu- 
lar city.  Bessette  v.  People,  193  111.  334, 
62  X.  E.  215,  56:  558 

8.  Judicial  notice  is  taken  by  the  su- 
preme court  of  California  of  the  statutes 
under  which  city  improvements  are  made 
in  the  city  and  county  of  San  Francisco. 
Conlin  v.  San  Francisco,  99  Cal.  17,  33  Pac. 
753,  •  21:474 

9.  The  courts  will  take  judicial  notice  of 
a  city  charter  a  provision  of  which  declares 
it  to  be  a  public  law.  Storrie  v.  Cortes.  90 
Tex.  283,  38  S.  W.  154,  35:  666 

10.  Courts  may  take  judicial  notice  of 
long-prevailing  construction  of  a  statute  by 
executive  officers.  Bloxham  v.  Consumers'  E. 
L.  &  Street  R.  Co.  36  Fla.  519,  18  So.  444. 

29:  507 
City  ordinance. 
For  Editorial  Notes,  see  infra.  XIII.  §  1. 

11.  A  court  cannot  take  judicial  notice  of 
the  contents  of  a  city  ordinance.  Shanfel- 
ter  V.  Baltimore.  80  Md.  483,  31  Atl.  439. 

27 :  648 
Act  of  Congress. 
For  Editorial  Notes,  see  infra,  XIII.  §  1. 

12.  A  state  court  will  take  judicial  no- 
tice of  an  act  of  Congress.  Benner  v.  At- 
lantic Dredging  Co.  134  N.  Y.  156,  31  N.  E. 
328.  17 :  220 

13.  The  court  will  take  judicial  notice  that 
the  World's  Fair  Columbian  Exposition,  re 
f erred  to  in  Cal.  Stat.  1891,  p.  24,  is  to  be 
held  under  and  by  virtue  of  the  act  of  Con- 
gress of  April  25.  1890.  Daggett  v.  Col- 
gan,  02  Cal.  53.  28  Pac.  51,  14:  474 
Treaty. 

14.  Courts  must  take  judicial  notice  of  a 
treaty  with  a  foreign  government.     Ex  parte 
MeCnl)...  4(5  Fed.  363.  12:  5S9 
Foreign  laws  or  those  of  sister  states. 
Prosuiiiption  and  Burden  of  Proof  as  to,  see 

infra.  173-190. 
For    Editorial    Notes,    see    infra.    XIII.    §    1. 

15.  Courts  will  not  take  judicial  notice 
of  legislative  acts  or  statutes  of  other 
states,  or  of  foreign  laws.  Southern  I.  & 
M.  Bridge  Co.  v.  Stone.  174  Mo.  1,  73  S.  W. 
453.  63:301 

16.  The  law  of  a  sister  state  of  the 
American  Union  is  a  foreign  law  in  the 
sen>e  that  it  is  not  judicially  noticed,  but 
must,  ill  order  to  have  efl'ect.  be  proved  as 
a  fact.     Conrad  v.  Fisher,  :]7  Mo.  App.  :iV2. 

8:  117 


Summer  v.  Mitchell,  29  Fla.  179.  10  So.  562, 

14:  815 

17.  Courts  will  not  take  judicial  notice  of 
the  laws  of  another  state.  Adams  Exp.  Co. 
y.  Walker,  26  Kv.  L.  Rep.  1025,  83  S.  W. 
106,  "  67:412 

18.  Courts  will  not  take  judicial  notice 
of  the  law  of  another  state,  but  such  law 
must  be  alleged  and  proved  like  any  other 
fact  in  the  case.  Meuer  v.  Chicago,  M.  & 
St.  P.  R.  Co.  5  S.  D.  568,  59  N.  W.  945.  25:81 
Scroggin  v.  McClelland,  37  Neb.  644.  56  N. 
W.   208,  22:  110 

19.  Courts  will  not  take  judicial  knowl- 
edge of  the  laws  of  another  state  under 
which  a  corporation  is  claimed  to  have 
been  created,  but  proof  of  such  laws  must 
be  made.  Duke  v.  Taylor,  37  Fla.  64.  19  So. 
172,  31 :  484 

20.  In  a  suit  in  Wisconsin  upon  a  re- 
plevin bond  which  was  executed  by  the  de- 
fendants in  an  action  in  the  district  court  of 
Minnesota,  the  court  is  not  bound  to  take 
judicial  notice  of  the  law  of  Minnesota  regu- 
lating the  action  of  replevin  Osborn  v. 
Blackburn,   78   Wis.   209,   47   N.   W.    175, 

10:  367 
By  Federal  courts. 
For  Editorial  Notes,  see  infra,  XIII.  §  1. 

21.  The  United  States  courts  take  ju- 
dicial notice  of  all  the  public  statutes  of  the 
several  states.  Mutual  L.  Ins.  Co.  v.  Hill, 
38  C.  C.  A.  159,  97  Fed.  263,  49:  127 

22.  A  Federal  court  in  which  an  action  is 
brought  will  take  judicial  notic*  of  all  the 
statutes  of  the  several  states  of  the  Union. 
Mutual  L.  Ins.  Co.  v.  Dingley,  40  C.  C.  A. 
459.  100  Fed.  408,  49:  132 

23.  Upon  a  question  arising  under  the 
Federal  laws  requiring  full  faith  and  credit 
to  be  given  in  each  state  to  the  judicial  pro- 
ceedings of  every  other  state,  courts  will 
take  judicial  notice  of  the  local  laws  of  the 
state  from  which  the  record  comes.  Trow- 
bridge V.  Spinning,  23  Wash.  48,  62  Pac. 
125,  54:  204 

b.  Proclamations. 

24.  Courts  take  judicial  notice  of  official 
proclamations  and  messages  of  the  Execu- 
tive. Wells  v.  Missouri  P.  R.  Co.  110  Mo. 
286,   19  S.  W.  530,  15:  847 

25.  A  proclamation  by  the  governor  of  a 
state,  after  personal  investigation,  declar- 
ing ,the  existence  in  the  state  of  unlawful 
combinations  of  men  jeopardizing  property, 
terrorizing  the  people,  and  setting  the  laws 
at  naught,  made  a  part  of  the  record,  may 
be  considered  by  a  Federal  court  on  an  ap- 
plication to  enjoin  a  combination  of  work- 
men from  further  unlawful  acts  against  em- 
ployers. ('(LHir  D'Alene  Consol.  Min.  Co.  v. 
Miners  Union  of  Wardner,  51  Fed.  260, 

19:  382 

c.  Official  Character  and  Acts. 

Of  Proclamation  bv  Executive,  see  su[)ra.  L 

b. 
(")f    Court   Records,   see    infra,    l'^'^. 
( >ii  Appeal,  see  Appeal  and   I'.rror.  200.  227. 
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Prejudicial    Error    as    to,    see    Appeal    and 

Error,  917. 
Of  Appointment  of  Police  Commissioner,  see 

Officers,  42, 
See  also  Legislature,  26. 
For  Editorial  Notes,  see  infra,  XIII.  §§   1, 

2,  4. 

26.  Proof  of  the  appointment  of  a  deputy 
district  attorney  who  signed  an  informa- 
tion is  not  necessary  to  render  it  valid, 
since  the  court  is  presumed  to  be  cogni- 
zant of  such  appointment  and  of  the  powers 
of  the  appointee.  State  v.  Guglielmo  (Or.) 
79  Pac.  577,  69:  466 

27.  Judicial  notice  will  be  taken  of  the 
fact  that,  after  a  judge  was  commissioned 
and  sworn  into  office,  he  was  assigned  to  a 
certain  district  by  the  presiding  judge,  and 
commenced  to  discharge  the  duties  of  the 
office,  and  has  been  recognized  as  judge  by 
the  officers  and  people  of  the  state.  Wal- 
cott  V.  Wells,  21  Nev.  47.  24  Pac.  367, 

9:  59 

28.  The  district  court  of  any  county  is 
obliged  to  take  judicial  notice  of  an  execu- 
tive order  upon  the  attorney  general  to  ap- 
pear and  prosecute  criminal  proceedings 
there;  and  such  authority  need  not  be  ex- 
pressed on  the  face  of  an  indictment  which 
he  signs.  State  v.  Bowles,  70  Kan.  821,  79 
Pac.  726,  69:  176 

29.  A  justice  of  the  peace  on  an  applica- 
tion for  a  warrant  for  obstructing  service  of 
process  cannot  judicially  know  the  defects 
in  such  process,  as  that  is  a  question  to  be 
tried.  Marks  v.  Sullivan,  8  Utah,  406.  32 
Pac.    668,  20:  590 

30.  A  court  cannot  take  judicial  notice 
of  the  record  in  another  case  in  the  same 
court,  without  its  formal  introduction  in 
evidence.  Stanley  v.  McElrath,  86  Cal.  449, 
25  Pac.  16,  '  10:  545 

31.  Judicial  notice  is  taken  by  the  su- 
preme court  of  Michigan  that  sufficient 
moneys  will  come  into  the  hands  of  the 
treasurer  of  Detroit  from  the  liquor  fund  to 
replace  a  loan  of  $12,000  credited  to  the 
board  of  health.  Davock  v.  iloore,  105  Mich. 
120,   63   N.   W.   424,  28:  783 

32.  Judicial  notice  may  be  taken  of  the 
prevalence  of  accusations  of  corruption  in 
the  letting  of  municipal  contracts.  Holmes 
V.  Detroit,  120  Mich.  226,  79  N.  W.  200, 

45:  121 
Census.  ' 

Sec  also  infra,   43,   160. 

33.  Courts  will  take  judicial  notice  of  a 
census  taken  under  authority  of  the  state 
or  of  the  United  States.  State  ex  rel. 
Adams  Coiintv  v.  Cunningham,  81  Wis.  440, 
51  X.  W.  724'.  15:  561 
I'arUcr  v.  State  ex  rel.  Powell.  133  Ind.  178. 
32  X.  K.   8.Sti.  .33  X.   K.   110.  18:567 

34.  .Tuflieial  notice  will  bo  taken  of  a  cen- 
sus (ir  otlicr  cmiiiiciation  made  under  the 
autlinrity  <if  Ihc  state  or  of  the  United 
St,itc>.  and  alsd  of  the  location,  liouiularies, 
anil  iuNta|Mi-it  i(in  of  Ihc  several  counties  of 
the  ~tate.  l)inn\  v.  Stale  ex  rel.  Baslor.  144 
Irx].    :.(».;.    -tJ    y,'  K.    929,  31:  726 


d.  Political  and  Geographical  Matters. 

For  Editorial  Notes,  see  infra,  XIII.  §  3. 

35,  Judicial  notice  will  be  taken  by  the 
supreme  court  of  Washington  that  at  least 
that  portion  of  the  state  east  of  the  Cascade 
mountains  was  included  within  the  territory 
where  the  customary  law  of  miners  was  in 
force.  Isaacs  v.  Barber,  10  Wash.  124,  38 
Pac,  871,  30:  665 

36,  A  court  in  Indiana  will  take  judicial 
notice  that  funds  raised  for  or  appropriated 
to  the  support  of  common  schools  pertain  to 
the  school  corporation  of  a  township,  and 
can  onh'  be  administered  by  the  township 
trustee  in  that  behalf.  Skinner  v,  Harrison 
Twp,  116  Ind,  139,  18  N,  E,  529,  2:  137 
Elections. 

See  also  infra,  57. 

For  Editorial  Notes,  see  infra,  XIII,  §  3. 

37.  Courts  will  take  judicial  knowledge 
of  the  fact  that  primary  elections  have 
grown  to  be  an  essential  part  of  our  politi- 
cal system.  State  v.  Hirsch,  125  Ind.  207, 
24  N,  E.  1062,  9:    170 

38.  Judicial  knowledge  is  taken  of  the 
fact  that  at  the  elections  in  several  years 
persons  who  could  read  the  Constitution  of 
the  state  only  in  a  translation  were  allowed 
to  vote.  Rasraussen  v.  Baker,  7  Wyo,  117. 
50   Pac,   819,  38:  773 

39,  Judicial  notice  will  be  taken  of  the 
number  of  votes  cast  in  the  state  at  a  gen- 
eral election  on  a  constitutional  amendment, 
and  also  the  number  cast  for  governor  and 
for  presidential  electors,  as  the  same  have 
been  returned  to  the  secretary  of  state.  Re 
Denny,  156  Ind,  104,  59  N,  E,  359.      51:  722 

40,  The  vote  on  a  constitutional  amend- 
ment at  a  general  election  at  which  the 
question  was  submitted  by  the  last  preced- 
ing general  assembly,  which  was  the  only 
general  assembly  authorized  to  speak  on  the 
subject,  is  not  to  be  deemed  a  special  elec- 
tion so  that  judicial  notice  of  the  votes  cast 
at  the  general  election  cannot  be  taken  in 
determining  whether  or  not  the  amendment 
received  the  requisite  vote  merely  because 
the  procedure  did  not  conform  to  a  statute 
passed  some  years  previously,  respecting 
the  submission  of  such  amendments.         Id. 

41.  Judicial  notice  may  be  taken  of  a  vote 
of  a  city  at  a  special  election  accepting  a 
statute.  Prince  v.  Crocker,  166  Mass,  347, 
44  N,  E,  446,  32:  610 
Judicial  district. 

42,  Judicial  notice  is  taken  of  the  fact 
that  a  certain  county  constitutes  a  judicial 
district,  with  a  president  and  an  additional 
law  judge.  Com,  v,  Fitzpatrick,  121  Pa. 
109,  15  Atl,  466,  1:  451 
Geography. 

For  Editorial  Notes,  see  infra,  XII.  §  3. 

43.  .Judicial  notice  will  be  taken  of  the 
geography  of  a  state,  and  also  of  the 
enumeration  of  inhabitants  taken  pursuant 
to  law.  Parker  v.  State  ex  rel.  Powell.  133 
Tnd.  178.  32  N.  E.  836,  18;  567 
Counties. 

For  Editorial  Notes,  see  infra,  XIII.  §  3. 

44.  California    courts     will     take    judicial 
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notice  that  the  county  of  San  Diego  is  in 
that  state.  People  v.Ebanks,  117  Cal.  652, 
49  Pac.   1049,  40:  269 

45.  A  court  will  take  judicial  notice  of 
the  location  of  a  certain  countv  in  the 
state.  St.  Louis.  I.  M.  &  S.  R.  Co.  v. 
Petty,  57  Ark.  .359.  21  S.  W.  884,         20:  434 

46.  A  court  will  take  judicial  knowledge 
of  the  location,  general  boundaries,  and  jux- 
taposition of  the  several  counties,  towns, 
and  wards  mentioned  in  a  public  statute 
which  it  is  called  to  decide  upon.  State  ex 
rel.  Adams  County  v.  Cunningham,  81  Wds. 
440.  51  X.  W.  724,  15:  561 
Size  of  town. 

47.  The  court  can  judicially  know  that 
a  certain  town  is  one  of  the  smaller  towns 
of  the  state.  Western  U.  Teleg.  Co.  v.  Rob- 
inson, 97  Tenn.  638,  37  S.  W.  545,  34:  431 
Distances. 

48.  Judicial  notice  will  be  taken  of  the 
relative  distances  from  a  certain  place  to 
another  part  of  the  same  state  and  to 
neighboring  states.  Jamieson  v.  Indiana 
Natural  Gas  &  O.  Co.  128  Ind.  555.  28  X.  E. 
76,  12:  652 

40.  Judicial  notice  will  be  taken  by  a  Fed- 
eral court  that  the  distance  between  Du- 
buque, Iowa,  and  Asheville,  Xorth  Carolina, 
is  more  than  100  miles.  Mutual  Ben.  L. 
Ins.  Co.  V.  Robison,  19  U.  S.  App.  266,  7 
C.   C.   A.   444,  58   Fed.   723,  22:325 

Rivers. 

50.  The  source,  course,  and  destination  of 
the  rivers  of  the  state  are  a  matter  of  ju- 
dicial cognizance.  People  v.  Truckee  Lum- 
ber Co.  116  Cal.  397.  48  Pac.  374,       .39:  581 

51.  A  state  court  will  take  judicial  no- 
tice of  the  fact  that  the  whole  of  a  river 
within  a  state  is  above  the  ebb  and  flow  of 
tides.     Olive  v.  State,  86  Ala.  88.  5  So.  653. 

4:  33 

52.  Judicial  notice  may  be  taken  by  Mas- 
sachusetts courts  that  the  Connecticut  river 
above  the  dam  at  Holyoke  does  not.  either 
by  itself  or  by  uniting  with  other  water, 
constitute  a  public  highway  over  which  com- 
merce may  be  carried  on  with  other  states 
or  with  foreign  countries.  Com.  v.  King, 
150  Mass.  221,  22  X.  E.  905,  5:  536 
Streets  and  public  places. 

See  also  infra,  156. 

53.  -ludicial  notice  is  taken  of  the  situa- 
tion of  the  streets  and  squares  and  public 
groimds  of  Boston,  in  determining  the  con- 
struction of  a  statute  as  to  authorizing  an 
entry  upon  the  Public  Garden  in  building  a 
pubwav.  under  Mass.  Stat.  1894.  chap.  548. 
Prinze'  v.  Crocker.  Ifit!  Mass.  .347.  44  X.  E. 
440.  .32:610 
Swamn  land. 

.")4.  Tlu'  Mi!iii('^(il;i  supreme  court  takes 
iuilicial  noTJcc  of  tlie  topography  of  all  sec- 
tions (if  the  state,  and  that  certain  portions 
llicrcdf  are.  ior  want  of  natural  drainage, 
wet  and  swanijiy  during  the  greater  por- 
tion of  tlic  year  and  wliolly  tinfit  for  agri- 
cultural or  otlipr  ]nn])oses.  btit  that  tliey 
would,  w  lien  innjierly  drained,  be  extreme- 
1\  valualilc  ami  jn'oductive.  State  ox  rel. 
T'ti.'k  V.  ]'<,]]<  fountv  Comrs.  S7  Minn.  :l2r,. 
Hl'    V.    \^'.   2 If,.  '  Cfi:  ir;i 


Vacant  land. 

55.  It  is  a  matter  of  common  knowledge 
that  in  1874,  and  long  prior  to  that  date, 
there  was  comparatively  little  vacant  land 
in  Illinois,  and  to  be  found,  not  upon  the 
prairies  as  a  rule,  but  in  the  poorer  and 
timbered  portions  of  the  state.  Bulpit  v. 
Matthews,  145  HI.  345,  34  N.  E.  525,    22:  56 

e.  Other  Matters. 

As  to  Unwholesomeness  of  Baking  Powder 
Containing  Alum,  see  Constitutional 
Law.  1074. 

Of  Illegality  of  Contract,  see  Contracts,  595. 

See  also  supra,  53. 

56.  In  the  construction  of  a  statute, 
courts  will  take  judicial  notice  of  events 
which  are  generally  known,  and  matters  of 
common  knowledge  within  the  limits  of  their 
jurisdiction.  Redell  v.  Moores.  63  Xeb.  219. 
88  X.  W.  243,  .55:  740 

*57.  Judicial  notice  is  taken  that  at  the 
meeting  of  the  Indiana  legislature  of  1889 
there  was  a  strong  public  sentiment  in  favor 
of  more  stringent  laws  to  secure  the  purity 
and  freedom  of  the  ballot,  and  prescribe 
adequate  punishment  for  the  violation  of 
their  provisions,  and  that  the  pressure  of 
this  sentiment  was  greatly  augmented  by 
charges  of  fraud  and  corruption  attending 
previous  recent  elections.  State  ex  rel. 
Beedle  v.  Schoonovcr.  135  Ind.  .526,  35  X. 
E.  119,  21:  767 

58.  The  court  can  take  judicial  notice  of 
the  fact  that  an  excited  public  discussion 
at  the  time  of  an  epidemic,  concerning  the 
powers  of  the  state  board  of  health  under 
the  existing  law,  was  followed  bj-  a  change 
in  the  statute.  Compagnie  Francaise  v. 
State  Board  of  Health.  51  La.  Ann.  645.  25 
So.  591,  .16:  795 

59.  It  is  a  matter  of  common  knowledge 
that  race  courses  are  visited  by  invited 
spectators,  who  drive  into  the  grounds  in 
their  own  carriages  or  other  vehicles  under 
the  control  of  themselves  or  their  own  driv- 
ers. Hart  V.  Washington  Park  Club,  157  111. 
9.  41   X.  E.  620.  29:  492 

60.  .Judicial  notice  is  taken  of  the  fart 
that  compendiums  of  the  facts  and  law  in 
any  particular  case  may  be  availed  of  witli- 
out  quotation.  West  Pub.  Co.  v.  Lawvcrs' 
Co-Operative  Pub.  Co.  25  C.  C.  A.  648.  ,5]  I". 
S.  App.  216.  79  Fed.  756.  35:  400 
Revg  64  Fed.  360,  -Zr^:  441 
Artesian  wells. 

61.  Courts  may  take  judicial  notice  of  the 
nature  and  sources  of  artesian  wells.  lluVjer 
v.    :Vferkel.    117   Wis.   355,   94   X.    W.    3.-.4. 

62 :  589 
Landslide. 

62.  The  possibility  of  a  landslide  is  not 
>uch  a  fact  as  the  court  can  take  judicial 
notice  of.  or  resort  to  appro]))iale  books 
lor  reference  to  enable  it  to  declare  the 
fact  as  conclusive  to  the  jurw  S.-ott  v. 
Astoria  .V-  C.  River  R.  Co.  43  Or.  2(i.  72  Pa.-. 
594.  ti2:  54:5 
Gas  and  oil. 

See  also  infra.  110. 

(')?,.  Tt   is   a    mattei-  of  common   kn^w  lolge 
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that  natural  gas  will  not  explode  sponta- 
neously without  some  agency  acting  upon  it. 
McGahan  v.  Indianapolis  Natural  Gas  Co. 
140  Ind.   335,  37   N.   E.   601,  29:355 

64.  Judicial  knowledge  is  taken  of  the  fact 
the  leaks  occur  in  gas  pipes,  requiring  im- 
mediate repair.  Indianapolis  v.  Consumers' 
Gas  Trust  Co.  140  Ind.  107,  39  K  E.  433, 

27:  514 

65.  The  fact  that  gases  form  from  crude 
petroleum  oil  upon  its  subjection  to  heat 
will  be  judicially  noticed  by  the  courts. 
Fuchs  V.  St.  Louis,  133  Mo.  168,  31  S.  W. 
115.  34  S.  W.  508,  34:  118 

()G.  It  is  matter  of  common  knowledge,  of 
whicli  the  courts  will  take  notice,  that  oil 
and  gas  lie  far  below  the  surface  of  the 
ground  and  may  flow  unrestrained  if  the 
owner  of  adjoining  lard  bores  a  well  down 
to  the  strata  which  holds  them,  so  that  they 
may  be  taken  from  the  land  without  any 
compensation.  Huggins  v.  Dalev,  40  C.  C. 
A.    12.   90   Fed.   606.  '        48:  32fl 

Mathematics. 

07.  The  laws  of  arithmetic  are  judicially 
noticed.  Falls  v.  United  States  Sav.  L.  & 
H.  Co.  97  Ala.  417,  13  So.  25,  24:  174 

Physiology. 

68.  Judicial  notice  may  be  taken  of  the 
height  of  the  human  body  and  the  meas^ure- 
nient  of  its  several  parts,  for  the  purpose 
of  reversing  a  judgment  on  a  verdict  which 
necessarily  involves  a  finding,  without  any 
evidence  as  to  plaintiff's  height,  that  while 
sitting  on  a  car  he  was  struck  on  the  Iv^ad 
t)y  an  arch  4  feet.  7  inches  above  the  top 
of  the  car.  Hunter  v.  Xew  York.  0.  &  \y. 
R.  Co.  116  X.  Y.  615.  23  X.  E.  0.  6:  246 
Electricity. 

St>e  also  infra.  Ill,  156. 

69.  That  electricity  can  l>e  safely  con- 
ihicted  and  used  as  an  agent  for  produc- 
tion of  light,  heat,  and  power  is  a  matter  of 
jiuiicial  notice.  Alexander  v.  Xanticoke 
Light  Co.  209  Pa.  .■571.  58  Atl.   1068.     67:  475 

70.  -Judicial  notice  will  be  taken  of  elec- 
tricity and  its  properties  and  the  fact  that 
it  is  not  a  commodity  which  can  be  bought 
in  the  market  and  transported  from  place 
to  [)lace,  as  well  as  of  the  fact  that  an  in- 
("ui(l(^sr-ent  electric  light  is  safer  to  pro])- 
I'ltN  and  more  c-ondupive  to  health  than  the 
unlinarv  liizlit.  Crawfordsvilje  v.  Braden, 
l:;ii  Ind'.   140.  2S  X.  E.  840.  14:  268 

71.1'  i~  niattei'  of  CDimnon  knowledge 
■li;it  I'lectrioit y  i>  used  for  the  purpose  of 
transmitting  sotinil  by  telephone?  and  mos- 
-a^^es  t)\  tclcma|)h.  and  also  for  !',eneraiing 
liiihi  and  prodiiriiig  power.  State  e.v  rel. 
I.ii.lcir-  (;a-li-]it  Co.  V.  >rnrphv.  1.30  -Mo.  ]!), 
:!1    S.   W.   504.  ■  31:  708 

!  .\tV'(l   b\    the  Supii'iiie  Conn    ot'  the   Cnitcd 
^tntps  in   170  IT.  S.  7S.  42  C.  cd.  0.-.."..   IS  Sup. 
(■'.  T;p|>.  ."lO,-,.] 
Thunder  storms. 

72.  1;  is  a  mattei'  of  eoiniiinn  kiio\\lt'iij;ii 
tiiar.  in  tlif  lafitmle  of  A\  i-cnn-in.  \iokMit 
tiiuinler  storms  occur  at  certain  -casons  of 
t 'c'  viM'-.  and  thut  pniMiiiirni  .ilijccts.  siicli 
M-  M>'c~.  poles,  ami  liia'h  luiiMinu-.  .irc  often 
s'-'-M '<  b^    liLrhtTiiiiLr  and  Inincvl.      .lacls-.m   w 


Wisconsin   Teleph.   Co.   88   Wis.   243,   60   X. 

W.  430,  26:  101 

Telegraphs. 

See  also  supra,  71;  infra,  83. 

73.  It  is  a  matter  of  common  knowledge 
that  telegraph  messages  must  be  written. 
People  ex  rel.  Cairo  Teleph.  Co.  v.  Western 
L'.  Teleg.  Co.  166  111.  15,  46  N.  E.  731, 

36:  637 
Telephones. 
See  also  supra,  71. 

74.  Judicial  notice  will  be  taken  that 
telephone  poles  in  a  highway  must  be  set 
near  the  sdde,  outside  the  curb  or  ditch  line, 
and  therefore  necessarily  in  line  with  trees 
in  the  highwav.  Wyant  v.  Central  Teleph. 
Co.  123  Mich.  "51,  81  N.  W.  928.  47:497 
Commerce  and  industry. 

P'or  Editorial  Notes,  see  infra,  XIII.  §  6. 

75.  Judicial  notice  may  be  taken  of  the 
fact  that  certain  places  constitute  the  chief 
cities  or  commercial  centers  of  the  state  as 
well  as  the  cotton- producing  regions  thereof. 
Texas  Standard  Cotton  Oil  Co.  v.  Adoue,  83 
'J'ex.  650,  19  S.  W.  274,  15:  598 

76.  A  court  cannot  know  judicially  that 
certain  specified  cotton -oil  mills  include  all 
such  oil  mills  in  the  state.  Id. 

77.  Judicial  notice  wall  be  taken  that  em- 
ployees in  mines  and  manufactories  include 
but  a  part  of  those  who  are  employed  by 
others,  and  who  depend  upon  their  daily 
labor  for  subsistence.  Frorer  v.  People,  141 
ni.  171,  31  K  E.  395,  16:  492 

78.  It  is  a  matter  of  common  knowledge 
that  during  the  year  1893  a  large  number 
of  manufactories  were  shut  down  because 
of  the  stringency  in  the  money  market. 
Rracevilk-  C<ial  Co.  v.  People,  147  111.  66.  35 
N.  E.  62,  22:  340 

79.  It  is  a  matter  of  public  history  that 
along  the  valleys  of  the  Lehigh  and  Schuyl- 
kill rivers  there  are  great  numbers  of  blast 
furnaces,  rolling  mills,  rail  mills,  foundries, 
machine  shops,  and  numerous  other  manu- 
facturing establishments  which  consume 
enormous  quantities  of  the  coal  output  of 
of  the  state,  and  at  the  same  time  an  im- 
mensely large  industry  in  buying  and  selling 
coal  for  domestic  consumption  is  prosecuted 
in  every  village,  town,  and  city  in  this 
region.  Hoover  v.  Penn-svlvania  R.  Co.  1.5ti 
Pa.  220.  27  Atl.  282,  *  22:  263 

80.  The  court  does  not  judicially  know 
that  it  is  important  or  advantageous  to  a 
shipper  or  the  carrier  for  the  former  to  ac- 
companv  his  stock  to  market.  Atchison,  T. 
&  S.  f!  K.  (^o.  v.  Campbell.  61  Kan.  439, 
.")0  Pac.  1051.  48:  251 
Railroad  business. 

See  also  supra,  80. 

81-  Judicial  notice  may  be  taken  by  the 
conrt  of  tlie  fact  that  two  railroads  touch- 
ing the  same  points  are  parallel  and  compet- 
ing liiio>.  Gulf.  C.  &  S.  F.  P.  Co.  V.  State, 
72  Tex.  404.  10  S.  W.  81.  1:  849 

82.  Courts  will  take  judicial  notice  of  the 
general  business  aff"airs  of  life,  and  of  the 
manner  in  which  ordinary  railroad  business 
is  conducted,  and  of  the  everyday  practical 
operation   of   railroads.     Cleveland.    C   C   & 
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St.  L.  R.  Co.  V.  Jeiikins,  174  111.  398.  .51  X. 

E.  811,  62:922 

83.  A  court  judicially  knows  that  tele- 
graph lines  are  maintained,  operated,  and 
used  lin  connection  with  railroads,  and  are 
necessary  to  their  proper  operation.  State 
V.  Indiana  &  I.  S.  R.  Co.  133  Ind.  69,  32  N.  E. 
817,  18:  502 

84.  Courts  are  bound  to  take  judicial  no- 
tice of  the  general  features  of  railroad  busi- 
ness in  respect  to  the  separation  of  pas- 
senger and  freight  trains.    Atchison,  T.  &  S. 

F.  R.  Co.  V.  Headland,  18  Colo.  477,  33  Pac. 
185,  20:  822 

85.  Judicial  notice  will  be  taken  of  the 
course  of  business  of  railroad  companies  to 
transfer  cars  over  more  than  one  railroad 
without  breaking  bulk.  Burlington,  C.  R. 
&  N.  R.  Co.  V.  Dev,  82  Iowa,  312,  48  N.  W. 
98,  "  12:  436 

86.  It  is  a  matter  of  common  knowledge 
that  the  demands  and  exigencies  of  com- 
merce require  the  cars  of  one  railroad  com- 
pany to  be  hauled  over  the  road  of  another, 
Louisville  &.N.  R.  Co.  v.  Boland,  96  Ala. 
626.  11   So.  607,  18:  260 

87.  It  is  a  matter  of  common  knowledge 
of  which  the  court  will  take  judicial  notice, 
and  of  which  the  public  are  bound  to  take 
iiotiee,  that  railroad  passenger  trains  are 
operated  to  carrv  passengers  for  hire.  Con- 
dran  v.  Chicago, "M.  &  St.  P.  R.  Co.  32  U.  S. 
App.   182,   14  C.  C.  A.   .506.   67   Fed.   522, 

28:  749 

88.  It  is  common  knowledge  that  in  many, 
and  possibly  in  the  majority  of,  cases  where 
the  carriage  of  a  passenger  upon  a  sleep- 
ing car  begins  at  a  terminal  point  or  in  a 
large  city  or  considerable  town,  the  passen- 
ger receives  a  ticket  at  the  ticket  ofHce  and 
surrenders  it  upon  entering  the  car,  and  re- 
ceives from  the  conductor  of  the  car  a 
l)erth  check.  Mann  Boudoir  Car  Co.  v. 
Dupre,  13  U.  S.  App.  1S:5.  4  C.  C.  A.  540, 
54  Fed.  646,  21 :  289 

SO.  It  is  common  knowledge  that  it  is  the 
duty  of  passenger  conductors  to  enter  and 
leave  their  trains  while  in  motion.  Dailey 
V.  Preferred  Masondc  Mut.  Acci.  Asso.  102 
Mich.  289,  57  K  W.   184,  60  N.   W.  694. 

26:  171 

90.  .Judicial  notice  will  be  taken  of  the 
relation  between  the  brakemen  and  the  con- 
ductor of  a  freight  train,  and  that  the 
brakemen  feel  compelled  to  obey  the  con- 
ductor's orders.  Mason  v.  Richmond  &  D. 
R.  Co.  Ill  K  C.  482.  16  S.  E.  698,  18:  845 

91.  The  court  will  take  judicial  notice 
that  the  authority  of  a  railroad  conductor 
does  not  extend  to  the  carrying  of  passen- 
gers without  the  payment  of  the  regular 
fare.  Condran  v.  Chicago,  M.  &  St.  P.  R. 
•'-.  :?2  T'.  S.  App.  182.  14  C.  C.  A.  506,  67 
Fed.  522,  28:  749  ! 

92.  'Ilie   court    will    not   take   judicial    no-  ] 
tice  that  it  is   within   the  line  of  a   brake- 
man's    employment    to    put   trespassers    off 
from  a  freisrht  train.     Farber  v.  Missouri  P.  ; 
R.  Co.  116  Mo.  81.  22  S.  W.  631,  20:350  , 

93.  .Tudicial  notice  will  not  be  taken  of 
the  effort  which  will  be  produced  by  releas- 
ing upon  a  grade  the  brake  from  a  car  pro-  ' 


'  pelled  only  by  a  previously  acquired  mo- 
mentum. Chicago,  St.  L.  &  P.  R.  Co.  v. 
Champion  (Ind.)  No  Off.  Rep.  [On  Rehear- 
ing this  case  Avas  transferred  to  the  appel- 
late court  where  a  different  decision  was 
rendered,  9  Ind.  App.  510,]   32  N.  E.  874. 

23:  861 

94.  The  court  does  not  judicially  know 
that  the  art  of  burning  coal  in  a  locomotive, 
and  of  providing  preventives  for  the  emis- 
sion of  sparks,  has  reached  the  stage  of  per- 
fection that  it  is  imnrobable  that  a  fire 
could  be  communicated  except  through  the 
negligence  of  the  railroad  company,  either 
in  the  construction  or  the  operation  of  the 
locomotive,  (iarrett  v.  Southern  R.  Co.  41 
C.  C.  A.  237,  101  Fed.   102,  49:  045 

95.  The  court  cannot  take  judicial  knowl- 
edge of  the  history  of  railroad  lines  operated 
bv  a  particular  railroad  company.  Purdy 
v^  Erie  R.  Co.  162  N.  Y.  42,  56  N.  E.  508, 

48:  669 
Street  railways. 
See  also  infra.  111. 

90.  The  court  will  take  judicial  notice 
that  a  street  railway  company  is  a  common 
carrier  of  passengers.  Donovan  v.  Hartford 
Street  R.  Co.  65  Conn.   201,  32  Atl.  350, 

29 :  297 

97.  It  is  a  matter  of  common  knowledge 
that  cars  marked  "Special"  are  run  at  fre- 
quent intervals,  carrying  freight,  over  some 
street  railwavs.  Oren  ex  rel.  Barbour  v. 
Pingree,  120  Mich.  550,  79  N.  W.  814, 

46 :  407 

98.  The  court  •will  take  judicial  notice  of 
the  fact  that  trolley  lines  had  not  super- 
seded horse  cars  in  1884  or  1885.  Meyer  v. 
Krauter  (N.  .7.  Err.  &  App.)  56  N.  J.  L. 
696,  29  Atl.  426,  24:  575 

99.  The  court  cannot  know  judicially  that 
a  cable  car  or  a  horse  car  is  so  constructed 
and  operated  as  to  require  the  same  means 
of  protection  for  operators  as  is  required  ou 
electric  cars.  State  v.  Nelson,  52  Ohio  St, 
88.  39  N.  E.  22,  26:317 
Corporations. 

For  Editorial  Notes,  see  infra,  XIII.  §  4. 

100.  .Judicial  notice  is  taken  of  the  fact 
that  many  corporations  are  organized  and 
doing  business  in  the  state  outside  of  cer- 
tain classes  of  corporations  enumerated  in 
a  statute.  Braceville  Coal  Co.  v.  People.  147 
111.  66,  35  N.  E.  62,  22:  340 
By-laws  of  bank. 

101.  It  is  common  knowledge  that  all  sav- 
ings banks  in  the  state  have  a  by-law  re- 
quiring the  production  of  the  depositor's 
book  in  order  to  obtain  anv  monev  deposit- 
ed. White  v.  Cushing,  88  "^Me.  339,  34  Atl. 
164.  32:. 590 
Bicycles. 

See  also  infra,  161. 

102.  It  is  a  matter  of  common  knowledge 
that  the  bicycle  is  used  for  the  purpose  of 
pleasure  and  exercise,  and  also,  especially 
in  cities  and  towns,  for  transportation  of 
goods.  Davis  v.  Petrinovich,  112  Ala.  654, 
21  So.  344,  36:  615 
Accidents. 

103.  That  the  breaking  of  bridles  and  har- 
ness   is    of    frequent    occurrence    and    that 
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horses  otlieiwise  tractable  and  gentle  are 
liable  to  run  away  when  thus  freed  from  re- 
straint is  a  matter  of  common  knowledge 
which  the  court  may  assume  as  a  fact.  Joliet 
V.  Shufelt,  144  111.  403,  32  N.  E.  969,  18:  750 
.  104.  Judicial  notice  will  be  taken  of  the 
fact  that  no  ordinary  man  could  go  through 
a  hole  15x20  inches,  unless  he  went  head 
first,  or  with  both  feet  first,  and  that  to  do 
so  by  mere  accident  would  be  very  im- 
probable, if  not  impossible.  Johns  v.  North- 
western Mut.  Relief  Asso.  90  Wis.  332,  63 
X.   W.  276,  41 :  587 

Danger. 
Judicial    Notice   by   Jury   as   to,   see   infra, 

164. 
See   also   supra,   63-65,   69,   70;    infra,   112- 

119. 

105.  It  is  a  matter  of  general  knowledge 
that  an  attack  of  sudden  fright  or  an  ex- 
posure to  imminent  peril  may  produce  a 
complete  change  in  the  nervous  system  of 
an  individual,  and  render  weak  and  timid 
one  who  was  physically  strong  and  vigor- 
ous. Sloane  v.  Southern  Cal.  R.  Co.  Ill, 
Cal.   668,  44   Pac.   320,  32:  193 

106.  Courts  will  judicially  notice  the  fact 
that  the  use  of  dynamite  as  an  explosive 
is  intrinsically  dangerous.  Fitzsimons  &  C. 
Co.  V.  Braun,  199  111.  390,  65  N.  E.  249. 

59:  421 

107.  It  is  of  common  knowledge  that  in  a 
city  crowds  assemble  in  the  streets  and  on 
the  sidewalks  on  the  Fourth  of  July,  and 
explode  firecrackers  and  cannon  crackers' and 
other  combustible  materials.  Aron  v.  Wau- 
sau.  98  Wis.  592,  74  N.  W.  354,  40:  733 

108.  The  court  does  not  know  judicially 
that  a  powder  magazine  may  not  be  con- 
structed and  so  provided  as  to  insure  abso- 
lute security  from  lightning.  Kinnev  v. 
Koopmann,  il6  Ala.  310.  22  So.  593.     37:  497 

109.  The  court  will  not  take  judicial  no- 
tice of  the  fact  that  improtected  frogs 
and  switches  of  a  railroad  are  inherently 
unsafe  and  dangerous.  Missouri  P.  R.  Co. 
V.    Lewis.    24    Neb.    848.    40    N.    W.    401, 

2:  67 

110.  Courts  take  judicial  notice  of  the 
fact  that  natural  gas  is  a  dangerous  agency. 
Janiieson  v.  Indiana  Natural  Gas  &  O.  Co. 
]2S    Ind.   555.   28   N.   E.   76,  12:6.52 

111.  The  court  will  not  take  judicial  no- 
tice that  electricity  as  used  by  a  street 
railwjiy  company  for  the  propulsion  of  its 
cars  is  dangerous.  Taggart  v.  Newport 
Streol    R.    Co.    16  R.    I.   (ifiS,    19   Atl.   326. 

7:  205 
Disease. 

112.  The  courts  will  take  judicial  notice 
of  the  fact  that  a  hioh.  rank  growth  of 
weeds  in  >i  populous  coniniunity  has  a 
strong  tPiid"iioy  to  pi-ochifc  sickness,  and  to 
mar  the  health  of  the  inhabitant.s.  St. 
l.oni«   V.   Oalt,   179   ^]n.   «.   77    s.   AV.   876. 

f;3:  778 

11:!.    It  is  a  matter  of  univer-al  knowledge 

]]>;\\   <('i-oiidhand  clothing  is  often  the  means 

of  ((jiimiudieating  contagious  and  daiigcrous 

.!i-i,i^('v.      Hosonbaum  v.  NnwlxTii.   118  N.  ('. 


114.  The  court  will  take  judicial  notice 
that  the  manufacture  of  wearing  apparel 
in  improperly  ventilated,  unsanitary,  and 
overcrowded  apartments  will  be  likelj'  to 
promote  the  spread  of,  if  it  does  not  en- 
gender, disease.  State  v.  Hvman,  98  Md. 
596,  57  Atl.  6,  "  64:637 

115.  Judicial  notice  may  be  taken  of  the 
fact  that  the  people  come  in  contact  with 
and  engage  the  services  of  barbers,  and  that 
a  spreading  of  diseases  may  be  caused  by 
uncleanliness  or  incompetency  of  barbers. 
State  V.  Zeno,  79  Minn.  80,  81  N.  W.  748, 

48:  88 

116.  Glanders  is  not  a  disease  so  fre- 
quently taken  by  man  as  to  permit  the 
court  to  take  judicial  notice  that  it  is  im- 
minently dangerous  to  human  beings.  State 
Use  of  Hartlove  v.  Fox,  79  Md.  514,  29  Atl. 
601,  24:  679 

117.  The  court  does  not  know  judicially 
whether  typhoid  fever  is  or  is  not  infec- 
tious. State  V.  Tenant,  110  N.  C.  609,  14  S. 
E.  387,  15:  423 

118.  It  is  a  matter  of  common  notoriety 
that  the  cattle  in  a  part  of  Texas  are  in- 
fected with  a  microbe  or  germ  of  the  Texas 
or  Spanish  fever,  which  can  be  communicat- 
ed to  other  cattle.  Grimes  v.  Eddv.  126  Mo. 
168.  28  S.  W.  756,  "      26:638 

119.  The  existence  of  a  disease  of  peach 
trees  called  "yellows,"  ordinarily  resulting 
in  the  premature  death  of  the  tree,  is  a 
matter  of  common  knowledge  of  which  the 
court  mav  take  judicial  notice.  State  v. 
Main,  69  Conn.  123,  37  Atl.  80.  36:  62.? 
Vaccination. 

120.  The  court  takes  judicial  notice  of  the 
fact  that  it  is  the  common  belief  of  the 
people  that  vaccination  is  a  preventive  of 
smallpox.  Viemeister  v.  White.  179  N.  Y. 
235,  72  N.  E.  97,  70:  796 

121.  Evidence  as  to  what  vaccination 
consists  of  is  not  admissible  an  a  prosecu- 
tion for  refusal  to  obey  an  order  of  the 
board  of  health  to  be  vaccinated,  since  it  i» 
a  fact  of  common  knowledge.  Com.  v.  Pear, 
183  Mass.  242,  66  N.  E.  719,  67:  935 
Offensive  business. 

122.  Courts  can  take  judicial  notice  of  the 
offensive  character  of  an  undertaking  estab- 
lishment in  a  locality  used  for  residences. 
Rowland  v.  Miller,  139  N.  Y.  93,  34  N.  E. 
765.  22:  182 

123.  It  is  a  matter  of  common  knowledge, 
not  to  be  ignored  by  the  courts,  that  the 
emission  of  a  volume  of  a  dense  black 
smoke  from  a  single  smokestack  or  chimney 
of  a  large  furnace  may,  under  some  circum- 
stances, work  physical  discomfort  to  the 
general  public  coming  within  its  circle  of 
distribution  upon  public  thoroughfares,  and 
may  possibly  also  work  injury  to  public  in- 
terests in  other  respects.  ]\Ioses  v.  Ignited 
States.  10  App.  D.  C.  428.  50:  532 
Cigarettes. 

124.  The  court  takes  judicial  notice  of  the 
harnifnl  cliaracter  of  cigarettes.  Austin  v. 
State,  ini  Tenn.  563.  48  S.  W.  305.  .50:  478 
Beer. 

I'i'-   Kilitorial  Notes,  see  infra.  XIIT.  §§  6.  7. 
12.").  The     court     will     not     take    judicial 
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notice  that  beer  is  a  malt  or  intoxicating 
liquor  where  it  is  not  named  in  the  statute 
as  to  intoxicating  liquors,  and  there  is  no 
evidence  as  to  the  purpose  for  which  the 
beer  was  bought,  or  its  effect  on  those  who 
used  it,  or  that  it  contained  malt.  State  v. 
Sioux  Falls  Brew.  Co.  5  S.  D.  39,  360,  58 
N.  W.  1,  928,  26:  138 

126.  The  term  "beer,"  in  the  absence  of 
all  evidence  as  to  its  quality  and  effect,  does 
not  import  an  intoxicating  beverage.  Blatz 
V.  Rohrbach,  116  N.  Y.  450,  22  N.  E.  1049, 

6:669 

127.  Courts  will  not  take  judicial  cog- 
nizance that  "beer"  is  a  malt  liquor,  where 
the  kind  of  beer  is  not  proved.  Netso  v. 
State,  24  Fla.  363,  5  So.  8,  1 :  825 
Contra,  Welsh  v.  State,  126  Ind.  71,  25  N.  E. 
883,  9 :  664 
Animals. 

See  also  supra,  116,  118;  infra,  167. 

12S.  It  is  a  matter  of  common  knowl- 
edge that  horses  otherwise  well  broken  and 
kind  show  signs  of  terror  at  the  sight  of  a 
moving  vehicle  drawn  by  an  invisible  motor. 
Mever  v.  Krauter  (N.  J.  Err.  &  App.)  56  IST. 
J.  L.  696,  29  Atl.  426,  24:  575 

129.  It  is  a  matter  of  common  knowledge 
that  pedigree  enters  into  tlie  consideration 
of  the  value  of  dogs,  including  such  as  are 
kept  for  sporting  purposes.  Citizens'  Rapid 
Transit  Co.  v.  Dew,  100  Tenn.  317,  45  S.  W. 
790.  40:  518 

130.  That  coyotes  are  a  pest  and  scourge 
to  the  breeders  of  sheep  and  other  small  do- 
mestic animals  is  a  matter  of  common 
knowledge.  Ingram  v.  Colgan,  106  Cal.  113, 
39  Pac.  437.  28:  187 
Fish. 

131.  It  is  a  matter  of  common  knowledge 
that  ilillerent  species  of  fish,  good  and  bad, 
those  that  take  the  hook  readily  and  those 
that  do  not.  inhabit  the  same  waters;  that 
the  usual  methods  of  taking  fish  are  by 
hook  and  line  and  by  nets  and  seines,  and 
that  the  latter  method  usually  results  in  the 
rapid  and  undue  depletion  of  most  kinds  of 
valuable  food  fishes.  State  v.  Mrozinski,  59 
]Minn.  465,  61  N.  W.  560,  27:  76 
Language. 

132.  The  significance  of  the  word  "kinder- 
garten" is  within  judicial  cognizance.  Sin- 
nott  v.  Colombet,  107  Cal.  187,  40  Pac.  329, 

28:  594 

133.  Courts  must  judicially  notice  the  ver- 
nacular language  and  such  abbreviations  and 
symbols  of  ideas  as  have,  from  immemorial 
use.  been  adopted  by  the  people  generally 
and  thereby  have  become  a  part  of  the  com- 
mon usatre  of  the  language.  Power  v.  Bow- 
die.  3  N.  D.  107,  54  N.  W.  404,  21:  328 

134.  Courts  take  judicial  notice  that, 
where  one  agrees  to  sell  to  another  prop- 
erty "f.  o.  b.  cars"  at  the  place  of  shipment, 
such  term  means  that  the  seller  will,  with- 
out expense  or  act  of  the  buyer,  deliver  to 
the  latter  the  subject  of  the  sale  on  cars  at 
such  place.  Vogt  v.  Shienebeck.  122  Wis. 
491.  100  N.  W.  820.  67:  756 
Usages  and  customs. 

For  Editorial  Notes,  see  infra.  XIII.  !??  1,  6. 

135.  Judicial  notice  will  be  taken  of  the 


long,  notorious,  and  universal  usage  of 
banks  which  treats  a  deposit  in  a  bank  of 
a  check  on  another  bank  as  a  bailment,  and 
not  as  creating  the  relation  of  debtor  and 
creditor  which  will  give  the  depositor  the 
right  to  check  against  the  deposit  before 
collection  of  the  check  deposited.  Beal  v. 
Somerville,  5  U.  S.  App.  14,  1  C.  C.  A.  598,  50 
Fed.  647,  17:291 

136.  Judicial  notice  may  be  taken  of  the 
practice  in  state  institutions  of  learning,  of 
reading  from  the  Bible  in  the  presence  of 
students,  and  of  offering  prayer.  Pfeiffer  v. 
Detroit  Bd.  of  Edu.  118  Mich.  560,  77  N,  W. 
250,  42:  536 

137.  The  supreme  court  of  Nebraska  will 
take  judicial  notice  of  the  fact  that  since 
the  early  settlements  of  the  western-  por- 
tions of  the  state,  where  irrigation  has  been 
foimd  essential  to  successful  agriculture,  a 
custom  or  practice  has  existed  of  appropri- 
ating and  diverting  waters  from  the  natural 
channels  thereof  into  irrigation  canals,  and 
the  application  of  such  waters  to  the  soil 
for  agricultural  purposes.  Crawford  Co.  v. 
Hall,  67  Neb.  325,  93  N.  W.  781,  60:  889 

138.  A  court  may  take  judicial  notice  of 
the  custom  in  cities  to  construct  vaults 
under  sidewalks  in  front  of  business  blocks. 
Babbage  v.  Powers,  130  N.  Y.  281,  29  N.  E. 
132,  14:  398 

139.  It  is  common  knowledge  that  thieves 
resort  to  pawnbrokers,  junkdealers,  and 
dealers  in  secondhand  goods  to  dispose  of 
stolen  goods,  and  that  unscrupulous  and  of- 
tentimes criminal  persons  are  engaged  in 
the  business.  Grand  Rapids  v.  Braudv,  105 
Mich.  670,  64  N.  W.  29,  32:  116 

140.  It  is  a  matter  of  common  knowledge 
that  places  for  the  accommodation  and 
entertainment  of  travelers,  such  as  hotels 
and  taverns,  steamboats  and  ocean  vessels 
which  carry  passengers,  almost  universally 
sell  to  their  guests  and  patrons  whiskies, 
wines,  and  liquors,  and  that  such  things 
are  regarded  by  a  portion  of  the  traveling 
public,  and  by  those  who  transport  and 
entertain  them,  as  part  of  the  "supplies"  for 
travelers.  People  ex  rel.  Moloney  v.  Pull- 
man's Palace  Car  Co.  175  111.  125,  51  N.  E. 
664,  64:  366 
Infants'  services. 

141.  The  fact  that  a  child  less  than  two 
years  of  age  cannot  perform  any  services  of 
value  to  its  parents  is  a  matter  of  common 
knowledge.  Southern  R.  Co.  v.  Covenia.  100 
Ga.  46,  29  S.  E.  219,  40:  2.53 
Obtaining  credit. 

142.  It  is  a  matter  of  common  knowledge 
that  young  men  who  are  intelligent,  indus- 
trious, and  frugal,  although  absolutely  pen- 
niless, obtain  money  upon  the  credit  of  their 
future  earnings  and  accumulations.  Bett- 
man  v.  Cowlev,  19  Wash.  207,  53  Pac.  53. 

40:  815 
Religion. 

143.  The  fact  that  many  unincorporated 
church  societies  have  been  in  existence  is  a 
matter  of  common  knowledge.  Alden  v.  St. 
Peter's  Parish,  158  111.  631,  42  N.  E.  .392. 

.30:  2.32 

144.  It  is  a  matter  of  common  knowledge 
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that  the  attendants  of  any  particular  church 
are  not  limited  to  its  members,  but  are  an 
indefinite  and  varied  number.  McAlister  v. 
Burgess,  161  Mass.  269,  37  N.  E.  173,  24:  158 

145.  Courts  will  take  judicial  notice  of 
the  contents  of  the  Bible,  and  that  the  re- 
ligious world  is  divided  into  sects,  and  of 
the  general  doctrines  maintained  by  each 
sect.  State  ex  rel.  Weiss  v.  Edgerton  School 
Board,  76  Wis.  177,  44  N.  W.  967,  7:330 

146.  The  supreme  court  of  Rhode  Island 
holds  it  a  matter  of  common  knowledge  that 
there  are  many  Seventh  Day  Baptists,  so 
called,  living  in  Hopkinton,  who  observe  Sat- 
urday as  their  Sabbath.  State  v.  South 
Kingstown,  18  R.  I.  258,  27  Atl.  599,    22:  65 

147.  Judicial  notice  of  the  nature  and 
powers  of  the  Holy  Roman  Catholic  Church, 
so  far  as  its  civil  rights  and  duties  are  con- 
cerned, will  not  be  taken  without  any  aver- 
ment or  proof  upon  the  subject.  Baxter  v. 
McDonnell,  155  IST.  Y.  83,  49  N.  E.  667, 

40:  670 

148.  Historical  facts  showing  an  irrecon- 
cilable conflict  between  Calvinistic  and 
Arminian  doctrine  are  within  judicial 
notice.  Smith  v.  Pedigo,  145  Ind.  392,  44  N. 
E.  363,  32:  838 

149.  Courts  may  take  judicial  notice  of 
the  meaning  of  the  words  "sealed"  and 
"sealing  ordinance,"  as  used  in  the  cere- 
monies of  the  Mormon  Church,  as  it  is  es- 
tablished in  works  of  history  and  in  the  rec- 
ords and  journals  of  that  church.  Hilton  v. 
Roy  lance,'  25  l^tah,  129,  69  Pac.  660.  58:  723 
Police  regulations. 

i5().  It  is  common  knowledge  that  the  con- 
dition in  which  privy  vaults  shall  be  kept, 
when  allowed  to  exist,  their  construction, 
their  locality,  and  the  time  and  manner  of 
removing  their  contents,  have,  especially  in 
cities,  been  subjected  to  sharp  police  regula- 
tion. Harrington  v.  Providence.  20  R.  I. 
2:^.3.   38  Atl.    1.  38:  305 

Organized  charities. 

151.  .ludicial  notice  may  be  taken  that  in 
tlic  ])ri)niiiieiii  cities  of  n  state  there  are 
numerous  orL:;uiiz(Ml  cliaritics  that  are  not 
incorporated  as  well  as  lliose  that  are  in- 
c-.'H-]ii)r;i1eil.  i'eople  w  l'o\vei-s.  147  X.  Y. 
1(14.  41    X.   !•:.  4:!2.  .3.1:  502 

Sewer  systems. 

l.')2.  The  expenditure  by  a  city  of  vast 
sums  of  money  in  perfecting  its  water  and 
sewer  systems  is  a  nialter  of  common 
kno\\leil<;-e.  Ilan-iiiaton  v.  l'ro\i(lenee.  20  R. 
1.  ■2•.',:^.  3S  Atl.    1.  38:  .305 

Benefits  from  local  improvement. 

l.").'!.  The  court  will  take  judicial  notice 
tluit  pro])erty  loented  n|rii)  well-improved 
-treets  kept  clean  i^  more  desirable  and 
valuable  tlian  propei't  \  iipnu  unimproved 
-treets  where  mud  nmi  (IHli  is  jK'rniitted  to 
accniiiulale.  Keinken  v.  I^'uelirini:-.  l.'ii)  Iml. 
:'.sj.  :!(i  \.  K.  114.  ^r,■.  (124 

l.">4.  It  i-  matter  of  iciUMDiin  kiiiiwliMli;e 
•]iai  |ir(p)ierty  lyinti'  in  tlie  \icinit\-  of  a 
-1  I'cet  iiiipi-ovenieiit  otten  derive-  in!|)i  u't  ant 
''(■iielii-  t  lierefroiti.  nlilioi|M|i  not  fronting 
iipMii  or  i|ii-ectl\'  contiiiuon-  tliei-efo.  Ilnxes 
'.  |)oii-l;i-  (•oullt^^  !I2  W  i-.  ti'tt.  (1.1  X.  '\^■. 
is-J.  '  31  :  -21:1 


Contracts  for  water  supply. 

1.55.  Courts  judicially  know  that  contracts 
between  a  city  and  water  companies  for  a 
water  supply  become  in  a  sense  perpetual 
when  entered  upon.  Bienville  Water  Sup- 
ply Co.  v.  Mobile,  112  Ala.  260,  20  So.  742, 

33:  59 
Municipal  lighting. 

156.  The  court  will  take  judicial  notice  of 
the  fact  that  an  electric  lighting  company 
could  not  locate  lights  in  the  street  of  a 
city  without  authority  from  the  city  to  do 
so.  Nelson  v.  Narragansett  Electric  Light 
Co.  26  R.  I.  258,  58  Atl.  802,  67:  116 
Billboards. 

157.  The  court  will  take  judicial  notice 
that  in  a  great  city  billboards  are  of  vari- 
ous kinds,  generally  made  out  of  a  variety 
of  materials,  and  erected  in  many  different 
localities.  Chicago  v.  Gunning  System,  214 
111.  628,  73  N.  E.  1035,  70:  230 
Riparian  rights. 

158.  It  is  held  by  the  courts  of  Oregon  to 
be  common  knowledge  that  before  and  after 
the  admission  of  the  state  into  the  Union 
the  right  to  wharfage  was  regarded  as  inci- 
dent to  riparian  ownership  on  a  navigable 
freshwater  stream.  Lewis  v.  Portland,  25 
Or.  133,  35  Pac.  256.  22:  736 
Records  of  court. 

159.  The  court  can  take  notice  of  its  own 
records  in  another  case,  either  on  suggestion 
of  counsel  or  upon  its  own  motion.  Dennv 
V.  State  ex  rel.  Easier,  144  Ind.  503,  42  N.  E. 
929,  31:  726 
Time. 

For  Editorial  Notes,  see  infra,  XIII.  §  5. 

160.  Judicial  notice  may  be  taken  of  the 
length  of  time  ordinarily  required  to  com- 
plete an  enumeration  of  the  inhabitants  of 
a  state.  People  ex  rel.  Carter  v.  Rice,  135 
N.  Y.  473,  31  N.  E.  921,  16:  836 
Speed. 

161.  It  is  a  matter  of  common  knowledge 
that  a  bicycle  under  a  rider  of  ordinary 
strength  and  experience  can  attain  a  much 
higher  rate  of  speed  than  that  of  an  electric 
car  running  about  10  miles  an  hour,  and  by 
mere  pressure  of  the  hand  can  be  instantly' 
turned  aside  so  as  to  leave  a  street  car  track 
on  which  it  is  going.  Everett  v.  Los 
Anyeles  Consol.  Electric' R.  Co.  115  Cal.  105. 
43  Pac.  207.  34:  350 

162.  The  court  will  take  judicial  notice  of 
the  fact  that  many  automobiles  may  be 
driven  at  a  speed  of  at  least  40  miles  per 
hour.  People  v.  Schneider.  139  Mich.  673. 
103   N.  W.    172.  69:  .345 

f.  By    Jury. 
l"or  Editorial  Notes,  see  infra,  XIII.  §  7. 

103.  The  jury  must  determine  the  facts  in 
the  case  from  testimony  given  by  witnesses, 
and  not  from  their  own  judgment  or  ex- 
perience   or    knowledge.     Burrows    v.    Delta. 

iransp.  Co.  106  Mich.  582,  64  N.  W.  501, 

29:  468 

104.  'i'lie  jur\-  ma>'  draw  such  inference  as 
common  knowledge  will  suggest  respecting 
negligence  in  lying  down  and  going  to  sleep 
in  :>  barn,  upon  liay  or  straw,  with  a   light- 
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ed  pipe  in  one's  mouth.     Lillibridge  v.  ]\Ic- 
Cann,  117  Mich.  84,  75  N.  W.  288,         41:  381 

165.  Jurors  may  take  into  account  their 
experience  and  relations  among  men  in  de- 
termining the  credibility  of  witnesses.  Jen- 
ney  Electric  Co.  v.  Branham,  145  Ind.  314, 
41  N.  E.  448,  33:  395 

166.  The  jury  may  make  use  of  their  own 
knowledge  and  experience,  in  considering 
conflicting  evidence  of  experts  upon  the 
question  whether  or  not  proper  inspection 
of  material  furnished  by  an  employer  for 
the  temporary  structure  of  a  bridge  which 
he  was  building  would  have  disclosed  a  de- 
fect which  caused  an  injury  to  an  employee, 
l.afayette  Bridge  Co.  v.  Olsen,  47  C.  C.  A. 
367,  108  Fed.  335,  54:  33 

167.  A  jury  may  consider  common  knowl- 
edge and  observation  about  the  habits  and 
qualities  of  dogs.  Citizens'  Rapid  Transit 
Co.  v.  Dew.  100  Tenn.  317,  45  S.  W.  790, 

40:  518 

168.  Jurors  cannot  act  upon  tneir  personal 
knowledge  of  the  mental  condition  of  one 
accused  of  perjury,  in  arriving  at  a  verdict. 
State  V.  Gaymon,"  44  S.  C.  333,  22  S.  E.  305, 

31 :  489 


II.  Presumptions  and  Burden  of  Proof, 
a.  In  General;  Laws;  Ordinances. 

Presumptions    on    Appeal,    see    Appeal    and 

Error,  VII.  d. 
Presumption  on  Motion  for  New  Trial,  see 

New  Trial,  41,  44,  84. 
Instructions  as  to,  see  Trial,  697-704. 
Validitv  of  Statute  as  to.  see  Constitutional 

.Law,  918-923. 
As    to   Character   of    Applicant    for    Liquor 

License,  see  Intoxicating  Liquors,  71. 
Sec  nlso  infra.  295;    Pleading,  .387. 
For  Editorial  Notes,   see   infra.  Xlll.   §§   8, 

28. 

169.  No  presumption  that  grade  crossings 
expressly  authorized  by  a  special  statute 
were  intended  to  be  subject  to  the  general 
law  requiring  approval  of  the  railroad  com- 
missioners can  arise  from  the  mere  fact 
that  they  are  numerous,  while  the  general 
policy  of  the  law  has  been  to  restrict  such 
crossings,  if  the  act  does  not  increase  the 
total  number,  and  indicates  that  they  will 
be  tem])orarv  because  of  the  possible  eleva- 
tion of  the  track.  New  York.  N.  H.  &  H.  R. 
Co.  v.  I'ridsicport  Traction  Co.  H.")  Conn.  410, 
S-J.  At\.  nr>.3'.  29:  367 
Foreign  laws. 

170.  There  is  no  presumption  that  the  law 
merchant  as  to  the  protest  of  a  draft  pre- 
vails in  Asiatic  Turkev.  Aslanian  v. 
Dostnmian.  174  Mass.  328.  54  N.  E.  845. 

47 :  49.1 

171.  A  foreign  law  proved  by  a  gdverii- 
niental  publication  is  presumed  to  continTi<> 
luitil  the  present  time,  in  the  absence  (if 
proof  to  the  contrarv.  Re  ITuss.  126  N.  Y. 
.->37.  27  \.  K.  7S4.  '  12:  020 
Law  on  the  hi^h   seas. 

172.  TliC  bnrden   of  provini;   that    Iheic   is 


a  law  on  the  high  seas  which  will  uphold 
a  marriage  under  Cal.  Civ.  Code,  §  63, 
recognizing  marriages  valid  where  contract- 
ed, is  upon  one  who  is  married  on  the  high 
seas,  with  the  avowed  purpose  of  evading 
the  laws  of  his  residence.  Norman  v.  Nor- 
man, 121  Cal.  620,  54  Pac.  143,  42:  343 
Law  of  other  states. 
Law   Exempting  from  Liability   for  Fellow 

Servant's    Negligence,    see    Conflict    of 

Laws,  218. 
For  Editorial  Notes,  see  infra,  XIII.  §  8. 

173.  The  laws  of  another  state  will  be  pre- 
sumed by  a  court  to  be  the  same  as  those  of 
the  forum.  Scroggin  v.  McClelland,  37  Neb. 
644,  56  N.  W.  208,  22:  110 
Contra,  Kelley  v.  Kelley,  161  Mass.  111. 
36  N.  E.  837,                                             25:  806 

174.  The  law  of  another  state  will  be  pre- 
sumed to  be  the  same  as  that  in  which  the 
action  is  brought,  in  the  absence  of  any 
averment  to  the  contrary.  Williams  v. 
Pope  Mfg.  Co.  52  La.  Ann.  1417.  27  So. 
851,  ,50:  816 

175.  The  laws  of  another  state  may  be 
assumed  to  be  the  same  as  those  of  the 
forum,  in  the  absence  of  any  evidence  on  the 
subject.  Stewart  v.  Union  Mut.  L.  Ins.  Co. 
155  N.  Y.  257,  49  N.  E.  876,  42:  147 

176.  In  the  absence  of  all  proof  on  the 
subject,  the  presumption  is  that  the  law  of 
Minnesota  is  the  same  as  that  of  Wisconsin. 
Osborn  v.  Blackburn,  78  Wis.  209,  47  N.  W. 
175,  10:  367 

177.  It  will  be  presumed  that  the  law  of 
another  state  as  to  which  there  is  no  proof 
is  the  same  as  that  of  the  forum  in  respect 
to  public  policy.  Loud  v.  Hamilton  (Tenn. 
Ch.)  51  S.  W.  i40,  45:  400 

178.  It  will  be  presumed  that  the  common 
law  of  a  state  is  the  same  as  that  where  the 
court  is  sitting,  in  the  absence  of  evidence 
to  the  contrary.  Alabama  G.  S.  R.  Co.  v. 
Carrol],  97  Ala.  126,  11  So.  803,  18:  433 

179.  The  common  law  is  presumed,  in  the 
absence  of  proof,  to  prevail  in  a  sister  state 
which  was  once  under  the  jurisdiction  of 
England.  Gooch  v.  Faucette,  122  N.  C.  270. 
29  S.  E.  362,  39:  835 

180.  The  court  of  one  state  cannot  pre- 
sume that  the  common  law  has  been  altered 
in  another  state,  in  the  absence  of  proof  to 
that  effect.  Vanderpoel  v.  Gorman.  140  N. 
Y.  563.  ,35  N.  E.  932,  24:  548 

181.  The  common  law  will  not  be  pre- 
sumed to  be  in  force  in  a  sister  state  the 
jurisprudence  of  wliich  was  not  founded  up- 
on or  derived  from  the  common  law:  but 
in  the  absence  of  proof  the  law  of  that 
state  will  be  presumed  to  be  that  of  the 
forum.  Brown  v.  Wright.  58  Ark.  20.  22  S. 
W.    1022.  21:  467 

182.  The  burden  of  proving  the  law  of  an- 
iitlier  .state  rests  upon  the  party  claiming 
litihts  under  it;  and  in  the  absence  of  such 
]ir()(it".   tlie  trial  court  is  authorized  to  pre- 

unie  tliat  the  same  rule  of  law  which  ob- 
tains llu'ie  obtains  in  the  other  state,  it 
being  founded  in  the  principles  of  the  coiii- 
inon  law.  and  not  tlie  necessary  outLrrowth 
of  a  local  and  peculiar  statute.  Conrad  v. 
Fi-hev.  37   Mn.  App.  .352.  8:  147 
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183.  In  a  suit  upon  a  contract  made  and 
to  be  executed  in  another  state,  in  the  ab- 
s>ence  of  any  evidence  to  the  contrary,  the 
court  will  presume  that  the  rules  of  the 
common  law  prevail  there.  Pattillo  v. 
Alexander,  96  Ga.  60,  22  S.  E.  646,        29:  616 

184.  No  proof  of  the  law  of  the  state 
where  the  injury  occurred  is  necessary  to 
sustain  a  common-iaw  action  in  another 
state,  for  personal  injuries  caused  by  de- 
fendant's negligence.  Burdict  v.  Missouri 
P.  Pv.  Co.  123  Mo.  221,  27  S.  W.  453,    26:  384 

185.  The  laws  of  the  state  where  a  con- 
tract is  made  are,  in  the  absence  of  proof 
to  the  contrary,  presumed  to  be  the  same  as 
tiio.se  of  the  state  where  it  is  sought  to  be 
enforced.  Goodwin  v.  Providence  Sav.  L. 
Assur.  Soc.  97  Iowa,  226,  66  N.  W.  157, 

32:  473 

186.  In  the  absence  of  proof,  the  law  of 
another  state  governing  a  contract  will  be 
presumed  to  be  the  same  as  the  law  of  the 
forum;  and  such  contract  will  be  interpreted 
accordingly.  Meuer  v.  Chicago.  M.  &  St. 
J'.  R.  Co.  5  S.  D.  568,  59  N.  W.  945.       25:  81 

187.  It  will  be  presumed,  in  the  absence 
of  any  decision  to  the  contrary'  in  a  sister 
state,  that  the  contractual  liability  of  a 
stockholder  in  that  state  goes  to  a  receiver 
as  assets  for  the  payment  of  corporate 
debts.  Gushing  v.  Perot,  175  Pa.  66.  34  Atl. 
447,  34:  737 

188.  The  burden  of  proving  restrictions  in 
another  state  upon  the  remarriage  of  a  di- 
vorced person  is  nix)n  the  person  alleging 
thom.  State  v.  Shattuck,  69  Vt.  403.  38 
Atl.  81,  40:  428 

189.  In  the  absence  of  proof  of  the  law  of 
a  sister  state  the  presumption  is  that  the 
common  law  is  the  same  as  the  local  law, 
but  not  that  the  statute  law  of  the  two 
states  is  the  same.  Cliorrv  v.  Sprague,  187 
Mass.  113.  72  X.  E.  456.     '  67:  33 

190.  Statutory  restrictions  on  the  aliena- 
tion of  the  interests  of  cestiils  que  trusts 
will  not  be  presumed  to  be  the  law  of  an- 
other state,  but  the  common -law  rules  in 
equity  will  be  presumed  to  obtain  there  in 
the  absence  of  proof  on  the  stibjcet.  First 
Xat.  Bank  v.  National  Broadwa\  Bank.  156 
X.  V.  459.  51  X.  E.  398,  '  42:  139 

191.  The  statute  of  limitations  of  the 
>tate  in  which  a  cause  of  action  arose  is  not 
available  in  an  action  in  another  state  for 
the  oiiforceraent  of  such  cause  of  action, 
unle-^s  it  is  offered  in  evidence.  Eingart- 
II. T  V.  Illinois  Steel  Co.  94  Wis.  7(t.  08  X.  \V. 
(!t)4.  :U:  503 

102.  J'he  court  will  assunie.  in  tiu>  ab- 
sence of  e\'i(loiice  to  the  contrary,  that  the 
1:1  \\-  of  anotlier  state  is  tlie  sainc  as  that  e>- 
tai)li-hc(i  by  a  local  statute  permitting  the 
^ii-pcii^ioii  of  l)usincs>  on  Icual  holidays. 
!'i'niis\-lvania  1!.  Co.  v.  Xaive.  112  Teiin.  -I'V.K 
70    S.  'W.    1-24.  04:   44.S 

lit;;.  The  >t:itiite  of  a  sister  >tatc  will  be 
[jrc^unii'd  to  \ic  similar  to  th;it  of  the  foi-nni. 
ill  tlie  absence  of  proof  to  the  eonti'arw 
fi-her  V.  Donovan.  57  Xeb.  301.  77  X.  W. 
77^.  44:  3S:! 


Validity  of  statutes. 

Rules  of  Decision  as  to,  see  Courts,  V.  e. 

See  also  infra,  620,  622. 

194.  The  one  alleging  the  unconstitution- 
ality  of  a  statute  has  the  burden  of  sub- 
stantiating his  claim.  Cook  v.  Fogartj'.  103 
Iowa,  500,  72  N.  AV.  677,  39:  488 

195.  The  presumption  is  in  favor  of  the 
validity  of  legislative  acts.  New  Orleans 
v.  Robira,  42  La.  Ann.  1098,  8  So.  402, 

11:  141 

196.  All  acts  of  the  legislature  are  pre- 
sumed to  be  valid  luitil  it  is  clearly  shown 
that  they  violate  some  constitutional  re- 
striction.    Re  Bovce,  27  Nev.  299,  75  Pac.  1, 

65:  47 

197.  Courts  will  presume  the  legislature 
intended  a  statute  to  be  reasonable,  consti- 
tutional, and  just.  Cleveland.  C.  C.  &  St. 
L.  R.  Co.  v.  Backus,  133  Ind.  513.  33  X.  E. 
421,  18:  729 

198.  Every  intendment  is  to  be  made  in 
favot  of  the  constitutionality  of  a  statute. 
People  ex  rel.  Hart  v.  McElroy,  72  Mich.  446, 
40  N.  W.  750,  2:  609 

199.  The  court  will  not,  in  the  absence  of 
evidence  on  the  question,  presume  the  ex- 
istence in  one  election  district  of  more  per- 
sons of  a  certain  class  which  has  been  un- 
lawfully included  in  the  enumeration  upon 
which  an  apportionment  of  members  of  the 
legislature  was  founded  than  exist  in  other 
districts,  for  the  purpose  of  establishing  in- 
jury to  the  inhabitants  of  such  district  as  a 
basis  for  setting  aside  the  apportionment. 
People  ex  rel.  Carter  v.  Rice,  135  N.  Y.  473, 
31  N.  E.  921,  16:  836 
Ordinances. 

200.  The  presumption  is  that  all  the  pro- 
visions of  an  ordinance  are  within  the 
powers  of  the  charter  which  authorized  it. 
Wood  V.  Seattle,  23  Wash.  1,  62  Pac.  135. 

52:  369 

201.  The  presumption  is  that  a  city  ordi- 
nance is  reasonable,  and  the  burden  is  upon 
the  party  who  denies  its  validity.  State, 
Trenton  Horse  R.  Co.  Prosecutor  v.  Trenton 
(N.  J.  Sup.)  53  N.  J.  L.  132.  20  Atl.  1076. 

11:  410 

202.  An  ordinance  is  presumed  to  be  rea- 
sonable until  the  contrary  is  shown,  when 
clearly  within  the  general  powers  of  the 
municipal  body.  Littlefield  v.  State.  42  Xeb. 
223.  60  N.  W.'724,  28:  588 

203.  The  presumption  is  that  an  ordinance 
within  the  powers  granted  to  a  municipali- 
ty in  its  charter  is  reasonable,  unless  from 
its  inherent  character  or  from  evidence  it 
is  demonstrated  to  be  unrea.sonable.  State, 
Consolidated  Traction  Co.  Prosecutor  v. 
Elizabeth  (X.  J.  Sup.)  58  N.  J.  L.  619.  .34 
Atl.  146.  32:  170 

204.  The  onus  of  showing  the  unreason- 
ableness of  a  by-law  forbidding  the  riding 
of  l)icycles  on  a  public  bridge  is  on  one  who 
denies  its  validitv.  Twillev  v.  Perkins.  77 
Mil.  252.  20  Atl.  286.  19:  632 

2(1.').  It  will  be  presumed  that  an  ordinance 
was  ])roi»ei]y  signed  b>'  the  speaker  of  the 
house  of  delegates,  where  the  journal  recites 
that  hi.^  signature  was  affixed  in  open  ses- 
sion, and  no  objection  is  noted  on  the  jour- 


EVIDENCE.  II.  b,  c. 


1217 


iial.  although  it  does  not  expressly  recite 
that  all  the  matters  of  detail  were  complied 
with,  and  the  charter  of  the  city  provides 
that  it  shall  be  signed  in  op§n  session,  and 
that  before  the  officer's  signature  is  affixed 
"he  shall  suspend  all  other  business,  declar- 
ing that  such  bill  will  now  be  read."  Bar- 
ber Asphalt  Paving  Co,  v.  Hunt,  100  Mo.  22, 
13  S.  W.  98,  8:  110 

b.  Establishing  Allegations  or  Claims, 

Particular  Land  under  Water  Claimed,  see 
Ejectment,  34.  . 

In  Action  for  Trespass,  see  Trespass,  19. 

See  also  infra,  321-^28,  385,  388,  431;  Dam- 
ages, 159. 

206.  Complainant  has  the  burden  of  proof 
in  a  suit  to  restrain  the  draining  of  surface 
water  over  complainant's  lands  out  of  its 
natural  course,  if  defendant  denies  all  in- 
tention to  do  so;  and  if  such  burden  is  not 
sustained  complainant  cannot  have  a  decree 
in*  his  favor.  Lambert  v.  Alcorn,  144  111. 
313,  33  N.  E.  53,  21:  611 

207.  A  gas  company  which  contracted  to 
furnish  natural  gas  for  street  lamps  when 
open  lamps  were  the  ones  in  contemplation, 
if  it  asserts  that  such  lamps  are  extrava- 
gant, wasteful,  and  unnecessarily  burden- 
some to  it,  assumes  the  burden  of  proving 
a  progress  in  the  art  of  illumination  that 
has  superseded  and  made  unreasonable  the 
use  of  open  lamps.  Saltsburg  Gas  Co.  v. 
Saltsburg,  138  Pa.  250,  20  Atl.  844,      10:  193 

208.  One  claiming  damages  for  delay  in 
the  preparations  for  interment  of  his 
relative  because  of  failure  promptly  to  de- 
liver a  telegram  has  the  burden  of  showing 
that  the  preparations  would  have  been  made 
had  the  telegram  been  promptly  delivered, 
and  such  fact  will  not  be  presumed.  Han- 
cock v.  Western  U.  Teleg.  Co.  137  N.  C.  497, 
49  S.  E.  952,  69:  403 

209.  The  burden  of  showing  that  the  build- 
ing did  not  fall  before  a  fire  is  not  thrown 
upon  the  insured  by  his  allegation  that  the 
fire  did  not  happen  by  reason  of  any  of  the 
excepted  causes,  where  liability  for  loss  fol- 
lowing the  fall  of  the  building  is  removed  by 
a  condition  subsequent  in  the  policy. 
Westei-n  Assur.  Co.  v.  J.  IT.  ^Nlohlman  Co.  28 
€.  C.  A.  157,  51  U.  S.  App.  577.  83  Fed.  811, 

40:  .->61 

210.  One  seeking  to  enjoin  a  municipality 
from  incurring  further  indebtedness  on  the 
ground  that  it  would  exoeod  the  constitu- 
tional limit  has  the  burden  of  showing  that 
such  would  be  the  fact.  Linn  v.  Chanibers- 
burg.  160  Pa.  511.  2S  Atl.  842.  25:  217 

211.  The  burden  of  proof  to  sliow  that  a 
river  aliove  the  ebb  and  flow  of  tides  is  navi- 
gable i-<  upon  the  p:irtv  alloiiing  it.  ^lor- 
ri<on  V.  Coleman.  87  Ala.  6. ">.'>.  G  So.  374. 

5:  3S4 

212.  Proof  of  the  malt  or  intoxicating 
<in;ility  of  beer  must  be  nia'lo  in  order  to 
show  illegal  sale  of  such  liquors  under  a 
st-irn'i'  which  does  not  name  l)oor.  but  pio- 
liiliit-  tlip  sale  of  spirituous.  Tualt.  vinous. 
fprniPiiliM],  ur  otluM-  intoxicatiiiu  liquor>. 
State  A-.  Sioux  FalN  Brow.  Co.  .">'  S.  D.  ■^'^. 
ot)i).  .".^  y   W  .  1.  92S.  2ti:  l:'.^ 

L.R.A.  Di-— 77. 


Title  to  office. 

213.  A  person  seeking  to  establish  title  to 
an  office  against  another  in  possession  of  it 
has  the  burden  of  proving  his  right  thereto. 
Tillman  v.  Otter,  93  Ky,  600,  20  S.  W.  1036. 

29:  110 

214.  In  a  contested  election  case,  the  bur- 
den of  proof  rests  on  the  plaintiff.  He  must 
establish,  to  the  satisfaction  of  the  jury 
or  trial  court,  that  the  ballots  have  been 
kept  intact,  and  are  the  genuine,  identical 
ballots  cast  at  the  election;  otherwise  they 
will  receive  no  credence,  and  be  rejected  as 
unworthv  of  credit.  Hartman  v.  Young,  17 
Or.  150,20  Pac.  17,  2:  .596 
Tax  matters. 

See  also  Taxes,  234, 

215.  The  one  objecting  to  a  tax  has  the 
burden  of  showing  facts  which  will  avoid  it, 
or  which  will  establish  its  illegality,  if  it 
has  been  returned  in  conformity  to  the 
.statutory  requirements.  The  collecting  of- 
ficers cannot  be  compelled,  in  the  first  in- 
stance, to  furnish  evidence  of  its  validitv. 
Consolidated  Coal  Co.  v.  Baker,  135  111.  545, 
26  X.  E.  651,  12:  247 
Torts;  negligence. 

See  also  infra,  234,  238,  425;  IL  h;  758-762. 

216.  The  burden  of  proving  the  fact  is 
upon  one  alleging  that  Another  availed  him- 
self of  the  opportunity  to  publish  a  com- 
munication of  a  privileged  class,  not  to  pro- 
tect his  interests,  but  to  gratify  ill-will 
against  plaintiff.  Brown  v.  Norfolk  &  W. 
R.  Co.  100  Va.  619,  42  S.  E,  664,  60:  472 

217.  An  allegation  in  an  action  to  recover 
for  injuries  to  a  passer-by  from  a  broken 
live  electric  wire,  that  it  was  weak  and  de- 
fectiA^e,  and  insufficiently  stretched  and 
fastened,  does  not  require  proof  of  these 
facts,  since  the  happening  of  the  accident  is 
presumptive  evidence  of  negligence  in  that 
regard.  Bovd  v.  Portland  General  Electric 
Co.  40  Or.  126.  66  Pac.  576,  57:  619 
In  cross-complaint. 

218.  The  burden  of  proving  the  allega- 
tions in  a  cross-complaint  necessary  to  en- 
title defendants  to  a  decree  rests  upon  them 
to  the  same  extent  as  if  they  had  brought 
an  original  action  to  obtain  the  relief  sought 
in  the  cross-complaint.  Herriman  Irrig.  Co. 
V.  Butterfield  INTin.  Co.  19  Utah.  453.  57 
Pac.  537.  51:  930 
Criminal  cases. 

See  also  infra,  3.30-.338.  358.  350.  388. 

210.  The  intent  not  to  administer  the  ad-- 
vertised  treatment  is  a  material  part  of 
an  indictment  against  a  mental  healer  for 
fraudulent  use  of  the  United  States  mails, 
which  charges  the  intent  to  receive  inoney 
from  correspondents  for  treatment,  without 
intending  to  "administer  an>'  treatment." 
and  nuist  be  proved  to  warrant  a  convic- 
tion. Post  V.  Ignited  States.  67  C.  C.  A.  569. 
135  Fed.  1.  70:  989 

c.  Defenses. 

In    Di-barinent    Proci't'ilini:-;.    see    Attornevs, 

33. 
S,.,.  niso  Mipra,  215.  2 IS.  210:   infra.  237.  240, 
I  2-11.  3(U;.  32!).  3S1.  3S4.  4.32-4.34.  43S.  4.39, 

577.   732.   754.   757. 
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Nonresidence. 

220.  A  defendant  pleading  nonresidence  to 
defeat  the  jurisdiction  of  the  court  over  him 
has  the  burden  of  proof  to  support  his  plea. 
Gambrill  v.  Schooley,  95  Md.  260,  52  Atl. 
500,  63:  427 
Prescription. 

221.  The  burden  of  showing  the  nature 
and  extent  of  the  claimed  right  is  upon 
the  one  setting  up  a  prescriptive  right  to 
flow  lands.  Charnley  v.  Shawano  Water- 
Power  &  R.  Improv.  Co.  109  Wis.  563,  85  X. 
W.  507,  53:  895 
Estoppel. 

222.  The  burden  of  proof  is  upon  a  party 
pleading  a  judgment  as  an  estoppel  to  sus- 
tain the  plea  by  showing  that  the  particular 
matter  in  controversy  was  necessarily  or 
actually  determined  in  the  former  litiga- 
tion. Draper  v.  Medlock,  122  Ga.  '234,  50 
S.  E.   113,  69:  483 

223.  One  who  pleads  a  judgment  as  an  es- 
toppel must  prove  that  the  particular  mat- 
ter in  controversy  was  actually  decided  in 
the  former  litigation  in  accordance  with  his 
contention,  where  it  appears  from  the  rec- 
ord that  several  issues  were  involved  in  the 
former  litigation,  and  the  verdict  and  judg- 
ment do  not  clearjy  show  that  this  par- 
ticular issue  was  then  decided.  Id. 

224.  If  a  woman  may  be  barred  of  her 
dower  rights  by  conduct  in  connection  with 
her  joining  in  a  commissioners'  deed  of  her 
husband's  property  the  burden  is  upon  the 
one  asserting  the  estoppel  to  establish  all 
the  elements  necessary  to  constitute  it. 
Lewis  v.  Apperson,  103  Va.  624,  49  S.  E. 
978,  68:  867 
Contracts  generally. 

See  also  infra,  236. 

225.  Where  the  allegations  in  a  bill  re- 
specting an  antenuptial  contract  were 
merely  to  the  effect  that  plaintiff  had  signed 
some  paper  which  she  believed  contained  an 
agreement  for  payment  to  her  of  a  monthly 
sum  after  her  husband's  death,  but  did  not 
assert  the  particular  contract  as  any  part  of 
her  cause  of  action,  but  it  is  set  up  by  the 
defendants  as  a  fact  to  preclude  her  recov- 
ery, the  Ijurden  of  proof  as  to  the  contract 
rests  up:iii  the  defendants.  Shea's  Appeal, 
121    Pa.   .302.    1.-)  Atl.   620,  1:422 

226.  Tlie  bur<len  is  upon  a  party  denying 
an  implied  warranty  on  the  sale  of  a  chat- 
tel. Tlndgos  V.  Wilkinson.  Ill  X.  C.  .56.  15 
S.  E.  041.  17:  545 

227.  Ati  executor  resisting  payment  of  a 
■  claim  for  the  compensation  of  services  ren- 
dered to  the  testator  liy  a  person  not  relat- 
ed to  liiiii.  on  llio  <:r<mii<i  tliat  they  were 
rendered  in  con-idciation  of  liis  mainten- 
ance, lias  ilio  liurilcii  of  slKiwiiifr  that  fact. 
Hav  V.   P.'tfM-M,);.  G   Wvo.  410.  45  Pac.   107-1. 

.34:  5Sl 
•22S.  An  (Miiplnyor  lias  the  linrdfn  of  pruof 
to  show  tliat  a  servant  wi'one-fnlly  dis- 
cliarrred  iniplit  }ia\e  olitained  similar  em- 
ploynion<  to  roilnee  (laina'jes  fm-  Itreaeh  of 
contract.  Van  Winkle  v.  .^atterfield.  ."isi 
Ark.  617.  2.-.  S.  W.   1113,  23:  K,?, 


Railroads. 

See  also  infra,  754. 

229.  A  railroad  company  defending  a  suit 
to  enjoin  it  from  placing  abutments  in  a 
highway,  on  the  ground  that  it  is  acting 
under  order  of  the  state  railroad  commis- 
sion, has  the  burden  of  proving  the  exist- 
once  of  the  order  and  the  identity  of  the 
structure  which  it  has  threatened  to  build 
with  that  designated  in  the  order.  Bristol 
V.  New  England  R.  Co.  70  Conn.  305.  39  Atl. 
235,  40:  479 
Criminal  cases. 

See  also  infra,  219,  243,  330-339,  358,  359. 

230.  The  burden  of  proof  as  to  a  distinct 
defense  in  a  criminal  prosecution  is  on  the 
defendant.  State  v.  Schweitzer,  57  Conn. 
532,  18  Atl.  787,  6:  125 

231.  The  burden  of  proving  an  alibi  is 
upon  defendant  after  the  state  has  made 
out  a  prima  facie  case, — to  the  extent,  at 
least,  of  raising  a  reasonable  doubt  of  guilt. 
State  V.  Thornton,  10  S.  D.  349,  73  N.  W. 
196.  41 :  530 

232.  The  burden  of  showing  facts  which 
justified  noncompliance  with  an  ordinance 
requiring  vaccination  is  upon  the  one  refus- 
ing to  complv.  State  v.  Hay,  126  N.  C.  999, 
35  S.  E.  459,     ■  49:  588 

233.  One  indicted  for  making  fraudulent 
use  of  the  United  States  mail  in  conducting 
a  business  of  mental  healing  which  is  al- 
leged to  be  impossible  to  perform  does  not, 
by  pleading  power  to  effect  cures  as  claimed, 
assume  the  burden  of  establishing  that  fact 
aflirmativelv.  Post  v.  United  States,  67  C. 
C.  A.  .560.  135  Fed.  1,  70:  089 

234.  The  onus  of  impressing  a  river  above 
the  ebb  and  flow  of  the  tide  with  the  charac- 
ter of  a  public  highway  rests  upon  those 
who  attempt  to  justify  the  wilful  injury  to 
a  mill  dam  by  floating  logs  over  it.  Olive 
V.  State.  86  Ala.  88,  5  So.  653,  4:  33 

235.  Tlie  presumption  is  that  the  neglect 
or  refusal  of  a  husband  to  support  his  wife 
is  unlawful;  and  the  burden  is  on  him,  when 
charged  therewith,  to  prove  its  lawfulness. 
State  V.  Schweitzer,  57  Conn.  532.  18  Atl. 
787,  6:  125 

d.  Exceptions   or  Exemptions. 

Burden  of  Proving  Negative,  see  infra,  687. 
Error  in  Refusing  Instruction  as  to,  see  Ap- 
peal and  Error,  1081. 

236.  The  defense  arising  under  Ind.  Rev. 
Stat.  1881,  §  5119,  which  makes  contracts  of 
suretyship  exceptions  to  the  general  power 
conferred  by  §  5115  upon  married  women  to 
enter  into  contracts,  must  be  affirmatively 
proved  when  interposed  to  a  suit  upon  a 
promissory  note  which  bears  on  its  face  no 
evidence  of  coverture  or  suretyship,  and  no 
attempt  is  made  to  negative  the  existence  of 
those  facts  in  the  complaint.  Miller  v. 
Shields.  124  Ind.  166,  24  X.  E.  670,        8:  406 

■_':!7.  In  an  action  to  recover  from  a  car- 
rier <iainages  for  the  loss  of  a  package  for 
\vlii(!i  it  has  pivci  a  bill  of  lading  which 
exempts  it  from  liability  "for  the  dangers 
lit  navigation,  fire,  collision,  or  deiiverv.  ex- 
>  epr  to  land  goods  on  dock  or  pier,"  the  bur- 
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den  is  upon  the  company  to  show  that  the 
package  was  so  landed.  Browning  v.  Good- 
rich Transp.  Co.  78  Wis.  391,  47  N.  W.  428, 

10:  415 

238.  The  burden  of  proof  as  to  a  necessity 
for  sending  a  telegram  on  Sunday,  in  an  ac- 
tion to  recover  a  penalty  for  failure  to  trans- 
mit it,  is  upon  the  plaintiff.  Western  U. 
Teleg.  Co.  v.  Yopst.  118  Ind.  248,  20  N.  E. 
222,  3:  224 

239.  In  an  action  against  a  municipal  cor- 
poration to  recover  the  value  of  certain  of 
its  corporate  stock  belonging  to  a  decedent's 
estate,  which  it  permitted  to  be  transferred 
upon  its  books  after  a  sale  thereof  by  an 
executor  to  whom  power  to  dispose  of  prop- 
erty, excepting  a  certain  amount  of  stocks, 
was  given  by  the  will,  the  burden  of  show- 
ing that  the  stock  so  transferred  was  with- 
in the  exception  in  the  power  of  sale  is  upon 
the  plaintiff.  Chapman  v.  Charleston,  30  S. 
C.  549,  9  S.  E.  591,  3:  311 
Insurance. 

See  also  infra,  438-440. 

240.  An  accident  insurance  company  has 
the  burden  in  an  action  upon  a  policy  of 
proving  that  an  injury  to  plaintiff  shown  to 
be  the  result  of  an  accident  was  within  some 
exception  named  in  the  policy.  Hess  v.  Pre- 
ferred Masonic  Mut.  Acci.  Asso.  112  Mich. 
196,  70  N.  W.  460,  40:  444 

241.  Insurance  of  property  "while  con- 
tained in  brick  buildings"  does  not  cast  upon 
the  insured  the  burden  of  showing  the  in- 
tegrity of  the  building  at  the  time  of  the 
fire,  if  a  clause  is  inserted  in  the  policy  to 
cover  the  case  of  its  fall.  Western  Assur. 
Co.  v.  J.  H.  Mohlman  Co.  28  C.  C.  A.  157,  51 
U.  S.  App.  577,  83  Fed.  811,  40:  561 
Exemptions. 

242.  The  burden  of  proof  is  on  a  taxpayer 
claiming  that  he  has  not  been  allowed  an  ex- 
emption, to  show  that  he  has  not,  at  some 
time  or  place,  received  it.  South  Nashville 
Street  R.  Co.  v.  Morrow,  87  Tenn.  400.  11  S. 
W.  348.  2:  853 

243.  Where  a  prima  facie  case  has  been 
made  out  against  one  for  the  illegal  sale  of 
intoxicating  liquors,  in  case  he  relies  upon 
the  protection  which  the  United  States 
Constitution  offers  to  agents  of  importers, 
the  burden  is  upon  him  to  prove  facts  which 
will  bring  him  within  the  operation  of  the 
constitutional  provision.  Keith  v.  State,  91 
Ala.  2,  8  So.  353,  10:  430 
State  V.  Chapman,  1  S.  D.  414.  47  X.  W. 
411,  10:  432 

e.  Concerning  Persons. 

1.  Status;    Condition   or  Relation. 

As    to    Character    of   Applicant    for   Liquor 

License,  see  Intoxicating  Liquors,  71. 
See  also  infra.  761. 
For  Editorial  Notes,  see  infra.  XIII.  §  31. 

Parent  and  child. 

244.  The  presumption  is  that  it  is  for  the 
best  interest  of  a  child  to  be  left  with  its 
father,  rather  than  to  be  given  to  grand- 
parents. Weir  V.  Marlev,  99  Mo.  484.  12 
S.   W.    798.  ■  6:  672 


245.  It  is  presumed  to  be  for  the  best  in- 
terests of  a  child  to  be  in  the  custody  of 
its  father  rather  than  in  that  of  collateral 
relatives,  unless  the  contrary  is  shown  by 
reason  of  the  father's  unfitness  or  abandon- 
ment of  the  child.  Hibbette  v.  Bains,  78 
Miss.  695,  29  So.  80,  51 :  8.39 
Legitimacy. 

See  also  infra.  267. 

For  Editorial  Notes,  see  infra,  XIII.  §  12. 

246.  The  law  presumes  a  child  to  have 
been  born  in  lawful  wedlock,  and  this  pre- 
sumption must  prevail  until  overcome  by 
clear  and  convincing  proof  adduced  by  those 
alleging  illegitimacv-  Orthwein  v.  Thomas, 
127  111.  554,  21  N.  E.  430,  4:  434 

247.  The  presumption  of  the  legitimacy 
of  a  child,  if  the  husband  has  opportunity 
of  access,  is  not  conclusive  where  he  and 
his  wife  are  living  separate.  Woodward  v. 
Blue,  107  N.  C.  407,  12  S.  E.  453,         10:  662 

248.  The  presumption  that  a  child  born  in 
wedlock  is  legitimate,  where  the  hiisband 
and  wife  had  opportunities  of  access,  is  not 
conclusive,  but  may  be  overcome  by  clear 
proof  of  the  contrary,  which  may  consist 
of  proof  that  the  husband  was  incompetent 
to  have  sexual  intercourse  with  his  wife  or 
she  with  them.  Gos8  v.  Froman,  89  Kv.  318. 
12   S.   W.   387,  8:  102 

249.  In  the  absence  of  evidence  the  mere 
denial  of  marriage  will  not  defeat  the  pre- 
sumption of  the  legitimacy  of  issue,  or 
throw  upon  such  issue  the  burden  of  proof 
of  the  marriage  of  the  parents.  Re  Pick- 
ens's Estate,  163  Pa.  14,  29  Atl.  875.  25:  477 
Alienage. 

250.  The  burden  of  establishing  alienage 
of  persons  otherwise  interested  in  property 
sought  to  be  partitioned  is  upon  the  plain- 
tiff in  partition.  Toole  v.  Toole,  112  N.  Y. 
333,  19  N.  E.  682,  2:  465 
Unconsciousness. 

251.  A  presumption  that  a  girl  became 
unconscious  before  a  minister  .summoned  by 
telegraph  could  have  reached  her  does  not 
aris3  from  the  averment  that  she  became 
unconscious  after  sending  the  message  and 
died  before  he  arrived,  where  in  the  same 
action  it  is  said  that  if  the  telegram  had 
been  promptly  delivered  he  would  have  ar- 
rived in  time  to  have  administered  to  her 
spiritual  wants.  Western  U.  Teleg.  Co.  v. 
Robinson,  97  Tenn.  638,  37  S.  W.  545, 

34:  431 

252.  To  recover  for  sviffering  of  a  person 
killed  by  negligence  plaintiff  has  the  burden 
of  showing  concious  suffering  on  the  part 
of  deceased  existed.  Sweetland  v.  Chicacro 
&  G.  T.  R.  Co.  117  Mich.  329,  75  N.  W.  1066, 

43:  568 
Slavery. 

253.  A  person  who  admits  that  he  has 
been  a  slave  in  this  country  is  presumed  to 
be  a  uPirro;  and  if  he  disputes  that  con- 
clusion. Tho  burden  is  on  him  to  furnisli 
evidence  to  the  contrarv.  McMullan  v. 
CVoatan  School  Dist.  No.  4.  107  N.  C.  609. 
12  S.  E.  3.30.  10:  823 
Insolvency. 

I  See  also  infra.  376,  2281. 

254.  Prima    facio    proof    of    insolvency    is 
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siiovvii  by  a  failure  to  pay  just  and  undis- 
puted debts  over  ten  months  and  by  in- 
formation obtained  at  the  debtor's  former 
place  of  business  that  there  is  no  such 
partv.  Jeflfris  v.  Fitchburg  R.  Co.  93  Wis. 
250,  "67  N.  W.  424,  33:  351 

255.  If  an  administrator  seeks  to  be  dis- 
charged from  his  official  liability  to  pay 
over  to  the  estate  an  antecedent  debt  due 
by  him  to  his  intestate  on  account  of  his 
insolvency  and  total  inability  to  pay  the 
same,  the  burden  is  upon  him  to  establish 
that  fact.  Re  Howell,  66  Neb.  575,  92  N. 
W.  760,  .  61:  313 
Eligibility   for  office. 

256.  One  who  has  been  duly  elected  and 
inducted  into  an  office,  and  who  institutes 
proceedings  to  determine  his  right  to  con- 
tinue therein  after  an  attempt  has  been 
made  to  oust  him  therefrom  for  failure  to 
file  a  special  bond,  need  not  prove  himself 
eligible  to  the  office.  Knox  County  v. 
•loimson.  124  Ind.  145.  24  N.  E.  148,  7-  684 
Medical   qualifications. 

257.  The  burden  of  proving  that  defend- 
ant, charged  with  illegally  practising  medi- 
cine, but  who  has  been  practising  in  an- 
otlier  state,  had  the  required  instruction, 
and  graduated  in  some  medical  college  in 
this  or  some  foreign  country,  or  has  re- 
ceived a  certificate  of  qualifications  from 
some  state  or  county  medical  societj%  rests 
upon  him,  as  the  evidence  is  peculiarly 
within  his  knowledge  and  under  his  control. 
State  V.  Wilson,  62  Kan.  621,  64  Pac.  23. 

52:  679 
As  stockholder. 

258.  A  person  will  not  be  presumed  to  be 
a  stockholder  in  a  corporation  merely  be- 
cause he  is  its  secretarv  and  treasurer. 
Hnrbach  v.  Tvrrell.  48  Neb.  514.  67  N.  W. 
485.  '  37:  434 
As  passenger. 

259.  ]''vervonc  riding  in  a  railroad  car  is 
presumed  prima  facie  to  be  there  lawfully 
as  a  passenj*er,  having  paid,  or  being  liable, 
v/hcn  called  on.  to  pav  his  fare.  Gilling- 
hnm  V.  Ohio  River  R.  Co.  35  W.  Va.  588.  14 
S.  E.  24:5,  14:  798 

21)!).  The  presumption  that  a  person  on  a 
railioad  train  is  entitled  tn  the  rights  and 
privilege?  of  a  passenger  does  not  apply  in 
case  of  a  train  manifestly  designed  for 
freJLrlit.  even  if  a  caboose  is  attached. 
Air'lii^.n.  T.  &  S.  F.  R.  Co.  v.  TTeadland.  IS 
Colo.    477.    ?,?,   Pac.    185.  20:  822 

•Jtil.  In  tlie  nbseiico  of  any  rule  or  prac- 
tice pciinil  t  iiiL;  ficiuht  trains  to  caiTV  pas- 
'^cnLitT-'.  ilir  ]iresuinption  is  that  one  riding 
for  liis  own  eoiivenionce  oti  a  freight  train. 
•■!  hand  c-.w.  or  anv  ntluT  r-arriago  of  a  eoni- 
!iioii  caiTii'i-  not  (Icsignrd  foi-  tlio  trans])or- 
talioii  of  pa-si'iiut'i-.  i-  iiii  lawfully  tlicrc 
and  i«  a  tr!'~|in-;>t'r.  I'iir])li'  \-.  I'liion  P.  R. 
fo.   ."1    r.   r.    A,  .1(14,    111    I'l'd.    12;!.        57:  700 


2.   Afai'i'iaL;!' :    Idcntitv. 


Marriage. 


-upra,    L'lO:    infra.    2S0.    340.    22Sl', 

I'.-    i:,lii,,rial    Xo1e~.   see   infra.   XTTT.    SS    11. 
•^^    -20. 


262.  The  fact  of  cohabitation  as  man  and 
wife  raises  a  presumption  of  legal  marriage. 
State  V.  Schweitzer,  57  Conn.  532,  18  Ati. 
787,  6:  125 

263.  A  relation  illicit  at  its  commence- 
ment and  known  to  be  so  by  the  parties- 
raises  no  presumption  of  marriage. 
Grimm's  Appeal,  131  Pa.  199,  18  Atl.  1061, 

6:  717 

264.  The  presumption  that  when  a  con- 
nection between  parties  is  illicit  it  con- 
tinues as  it  began,  whether  it  is  a  presump- 
tion of  fact  or  of  law,  is  rebuttable.  White 
V.  White,  82  Cal.  427,  23  Pac.  276,        7 :  799 

265.  All  the  presumptions  necessary  to 
make  a  marriage  valid  attach  on  proof  of  a 
formal  ceremony  of  marriage  by  a  person 
assuming  to  act  as  a  minister  of  the  Gos- 
pel, followed  hy  cohabitation  under  the 
l)elief  of  the  parties  that  they  were  law- 
fully married;  and  the  burden  is  on  those 
who  attack  the  validity  of  the  marriage  to 
show  its  invalidity  by  clear,  distinct,  posi- 
tive, and  satisfactory  proof.  Megginson  v. 
Megginson,  21  Or.  387,  28  Pac.  388,     14:  540 

266.  The  presumption  in  favor  of  the 
legality  of  a  marriage  regularly  solemnized 
will  prevail  over  the  presumption  of  the 
continuance  of  the  life  of  a  former  hus- 
band who  has  been  absent  and  unheard  of 
for  less  than  seven  years.  Hunter  v. 
Hunter.  Ill  Cal.  261,  43  Pac.  756,        31:  411 

267.  The  presumption  in  favor  of  mar- 
riage and  the  legitimacy  of  the  offspring  is 
strengthened  by  lapse  of  time,  and  after 
ninety  years  from  the  birth  of  issue  cannot 
be  overcome  except  by  strong,  direct,  and 
satisfactorv  proof.  Re  Pickens's  Estate, 
163  Pa.  14,"  29  Atl.  875,  25:  477 

268.  A  husband  who  lives  and  cohabits 
with  his  wife,  having  children  by  her,  is 
presumed  to  have  an  affection  for  her,  which 
presumption  will  continue  until  overthrown 
by  a  fair  preponderance  of  evidence  to  the 
contrarv.  Beach  v.  Brown,  20  Wash.  266, 
55  Pac'  46,  43:  114 
Identity. 

See  also  infra.  2306. 

For  Editorial  Notes,  see  infra,  XIII.  §  24. 

269.  Identity  of  the  name  of  a  grantor  or 
grantee  is  prima  faeie  evidence  of  identity 
of  the  person.  Rupert  v.  Penner,  35  Neb. 
587.  .53  N.  W.  598,  17:824 

270.  Where  the  same  name  appears  as  a 
witness  to  the  execution  of  a  deed,  and  to 
the  certificate  of  acknowledgment  as  the  of- 
ficer taking  it.  it  may  be  presumed,  in  sup- 
port of  the  certificate,  that  these  names 
represent  the  same  persons.  Summer  v. 
Mitchell.  29  Fla.  179,  10  So.  .562.  14:  815 

3.  Death:    Survivorship. 
Death. 
Sec  al-o  -;npra.  266:   infra,  431-440;   Vendor 

and  Purchaser,  39. 
I'or  Fditorial  Notes,  see  infra.  XIII.  §?   11, 

IS. 

271.  riicie  is  no  legal  presumption  of  the 
death  of  a  person  who  has  left  lio'ne  and 
has  not  -iiice  ln'cn  heard  frotn.  until  after 
the  expiration  of  seven  years.  Cone  v. 
DiHiha-ii.    .")•.»   ton!!.    14.;.   20   Atl.   311.      8:647 
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272.  Plaintiff  has  the  burden  of  proving 
that  a  third  person,  now  dead,  was  living 
at  the  time  of  certain  acts  complained  of, 
where  the  rights  alleged  as  the  basis  of  the 
action  would  cease  with  the  death  of  such 
person.  Clafljn  v.  Boston  &  A.  R.  Co.  157 
Mass.  489,  32  N.  E.  659,  20:  638 
Survivorship. 

For  Editorial  Notes,  see  infra,  XIII.  §  19. 

273.  There  is  no  presumption  of  survivor- 
ship in  case  of  a  common  calamity.  He 
who  claims  a  right  by  virtue  of  survivor- 
ship of  one  of  the  parties  must  prove  his 
survival  as  a  fact.  United  States  Casualty 
Co.  V.  Kacer,  169  Mo.  301,  69  S.  W.  370, 

58:  436 

274.  There  is  no  presumption  of  survivor- 
ship or  priority  of  death  by  reason  of  age 
or  sex,  where  father,  mother,  and  children 
all  perish  in  a  flood  which  destroys  their 
dwelling;  nor  is  it  presumed  that  they  all 
died  at-  the  same  moment.  Cowman  v.  Rog- 
ers, 73  Md.  403,  21  Atl.  64,  10:  550 

275.  In  case  of  death  by  the  same  disas- 
ter, of  sisters  who  left  wills  in  each  other's 
favor,  with  no  circumstances  appearing 
from  which  it  can  be  inferred  that  either 
survived  the  others,  the  rights  of  succession 
to  the  estates  will  be  determined  as  if 
death  occurred  to  all  at  the  same  moment. 
Re  Willbor,  20  R.  I.  126,  37  Atl.  634.   51 :  863 

276.  The  insertion  of  the  words  "if  sur- 
viving" after  the  name  of  the  beneficiary 
in  an  insurance  policy,  and  provision  for  an 
alternative  beneficiary  if  the  first  one  does 
Tiot  survive,  merely  devest  the  vested  inter- 
est of  the  first  beneficiary  in  case  he  does 
not  survive  the  assured;  so  that,  in  case 
the  assured  and  the  first  beneficiary  perish 
in  a  common  disaster,  one  claiming  the 
alternative  right  must  show  that  the  first 
beneficiarv  perished  first.  United  States 
Casualty  "Co.  v.  Kacer,  169  Mo.  301.  69  S. 
W.  370,"  •     58:  436 

4.  Assent;   Authority. 

Assent. 

To   Taking  of  Land   for   Railway   Right   of 

Wav,  see  Eminent  Domain,  164. 
See   also   infra,   297,   301.   307. 

277.  The  assent  of  the  mortgagee  to  the 
platting  of  the  premises  and  the  donating  of 
streets,  alleys,  and  grounds  to  the  public 
by  the  mortgagor,  will  be  presumed  from 
his  executing  releases  and  accepting  a  cer- 
tain sum  per  lot.  Boone  v.  Clark.  129  111. 
466.  21  N.  E.   850.  5:  276 

278.  If  a  sale  on  mortgage  foreclosure 
within  a  year  after  decree  can  be  made  only 
when  the  parties  have  so  agreed  in  writ- 
ing, it  will  be  prosuiiied  after  nn  order  con- 
firming such  a  sale  lliat  Die  rrimisite 
stipulation  had  hef-n  lileil.  Andrews  v.  Xa- 
tirmal  Foimdiv  .'\-  V.  Works.  22  (\  V.  A.  110. 
40  I  .  S.  App.'2Sl.  :C,  Fed.   ItiO.  :W:  139 

'219.  The  party  who  allows  a  surgical 
0]i('ialion  to  be  perfonned  i*  presumed  to 
have  cniployed  the  ^tirgeoii  for  that  pur- 
pose, and  the  burden  or  pniof  to  show  lack 
nf  run-eiit  is  on  rlio  jjarU"  allegiiiir  it.  S^taTe 
ii^e  ,,i'  Janiiev  V.  Ib.iiMdxeeper.  70  Md.  10-2. 
ir,   Atl.  .^S2.    '  2:  r,s: 


280.  The  burden  of  proof  to  show  that  a 
surety  consented  to  the  delivery  of  a  bond 
purporting  to  be  signed  by  the  principal, 
without  the  latter's  signature,  is  on  the 
obligee.  Goodyear  Dental  Vulcanite  Co.  v. 
Bacon,  151  Mass.  460,  24  N.  E.  404,      8:  486 

281.  The  assent  of  executors  to  a  specific 
legacy  is  presumed  where  the  legatees  are 
in  possession  under  it.  Schley  v.  Collis.  47 
Fed.  250,  13:  567 
Authority. 

Of   Corporate   Officers   to   Make   Notes,    see 

Corporations,  226. 
For  Editorial  Notes,  see  infra,  XIII.  §§  22, 

28. 

282.  One  taking  commercial  paper  upon 
the  indorsement  of  the  payee's  agent  has 
the  burden  of  proving  the  authority  to 
make  the  indorsement.  Jackson  Paper  Mfg. 
Co.  v.  Commercial  Nat.  Bank,  199  111.  151, 
65  N.  E.  136,  .59:  657 

283.  The  principal  of  a  negotiable  note, 
to  whom  sureties  have  intrusted  it,  after 
signing,  may  be  presumed  by  the  payee  to 
have  authority  to  deliver  it  and  receive  the 
consideration.  Carter  v.  Moulton,  51  Kan. 
9,  32  Pac.  633,  20:  309 

284.  An  agent  will  be  presumed,  in  the 
absence  of  directions  to  the  contrary  from 
a  principal  residing  in  the  state,  to  have 
been  authorized  to  receive  Confederate 
money  in  payment  of  a  debt  or  judgment, 
at  a  time  and  place  when  and  where  such 
money  was  generally  received  in  business 
transactions  and  was  the  current  money  of 
the  state.  Hendrv  v.  Benlisa,  37  Fla.  "609. 
20  So.  800,  '  .34:  283 

285.  After  a  lapse  of  forty  years,  the 
authority  of  an  attorney  to  make  an  entry 
to  foreclose  a  mortgage  may  be  inferrpd 
from  his  assumption  to  act  for  the  holder 
of  the  mortgage,  together  with  the  facts 
that  the  mortgage  was  in  his  possession, 
that  the  lands  were  afterwards  taxed  to 
the  person  for  whom  he  assumed  to  act, 
and  that  there  is  a  fair  inference  that  such 
person  afterwards  claimed  to  be  owner. 
Barnes  v.  Boardman.  149  Mass.  106.  21  N. 
E.   .308.  3:  785 

286.  The  legal  presumption  is  that  a 
trustee  has  no  power  to  sell  or  transfer  the 
subject  of  his  trust.  Geyser-^Iarion  Cold 
:vnn.  Co.  V.  Stark.  45  C.  C".  A.  467.  106  Fed. 
558.  .53:  684 

287.  The  cashier  of  a  bank  must  be  pre- 
sumed prima  facie  to  have  had  authority  to 
direct  the  commencement  of  a  libel  suit  by 
capias,  Avhere  the  regular  attorneys  of  the 
bank  conducted  the  suit,  one  of  them  being 
a  director,  and  the  bank  paid  the  expenses 
of  the  suit  and  of  nn  application  for  a  man- 
damus to  set  aside  an  order  quashing  the 
capiaa.  A\'aelisniuth  v.  ^rereliants'  Xat. 
Bank.  90  :Mich.  426.  56  X.  W.  9.         21:  278 

2SS.  Tlip  genei-ol  manager  of  a  mining 
company  is  not  presumed  to  have  impli(>d 
autliorit.v  to  make  the  company  liable  foi- 
medical  or  -'Uigieal  aid  for  its  emplovees 
injured,  in  1  lie  etuirse  of  their  eniplovnietit. 
without  fault  of  the  co)n]»an^^  Spidnian  w 
Cold  Coin  Miu.  &  :Mil!.  Co.  20  M..nr.  7(;.  (H; 
Pac.  597.  ."..",■  run 
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289.  Circumstantial  or  presumptive  proof 
of  authority  to  solemnize  a  marriage,  ad- 
missible under  Mass.  Pub.  Stat.  chap.  145, 
§  31,  is  shown  by  testimony  of  the  one  claim- 
ing authority  that  he  is  an  ordained  minis- 
ter and  pastor  of  a  certain  church.  Com.  v. 
Havden,   163  Mass.  453,  40  N.   E.   846, 

28:  318 

290.  The  court  may  imply  the  responsi- 
bility of  the  master  for  the  wrongful  or  ex- 
cessive exercise  of  a  servant's  discretion, 
where  the  act  would  have  been  lawful  if 
supposed  circumstances  had  been  real. 
Staples  V.  Schmid,  18  R.  I.  224,  26  Atl.  193, 

19:  824 

291.  The  authority  of  the  captain  of  a 
steamship  to  receive  a  telegram  for  deliv- 
ery to  a  passenger,  so  as  to  charge  the 
steamship  company  in  case  of  its  nonde- 
livery, must  be  established  by  the  evidence 
and  found  bv  the  jury.  Davies  v.  Eastern 
Steamboat  Co.  94  Me.  379,  47  Atl.  896. 

53:  239 

292.  The  rule  that  authority  from  a  mas- 
ter to  do  an  illegal  act  cannot  be  inferred 
is  a  matter  of  law,  as  a  rule,  for  the  court, 
in  the  absence  of  evidence  bearing  upon  the 
issue,  and  does  not  prevent  a  logical  in- 
ference of  fact  from  proved  facts,  even  if 
that  inference  is  that  a  master  has  directed 
a  wrong.  Staples  v.  Schmid,  18  R.  I.  224.  26 
Atl.  193,  19:  824 

293.  A  tortious  act  of  a  brakeman  in  driv- 
ing a  trespasser  from  a  freight  train  will 
not  be  assumed,  in  the  absence  of  proof,  to 
be  within  the  scope  of  his  employment.  Far- 
ber  v.  ]Missouri  P.  R.  Co.  116  Mo.  81,  22  S. 
W.  (J31.  20:  350 

294.  A  person  resorting  to  a  railroad  de- 
pot to  purchase  a  ticket  for  transportation 
over  a  railroad  which  makes  use  of  the  de- 
pot to  receive  and  discharge  passengers  is 
not  bound  to  show  that  the  person  at  the 
ticket  window  is  the  agent  of  the  company, 
and  not  a  mere  broker,  to  avoid  the  applica- 
tion of  the  rule  that  a  rauroad  company  is 
not  liable  for  the  condition  of  premises 
where  its  tickets  are  sold  by  a  broker  in 
whose  hands  they  have  been  placed.  Herr- 
nian  v.  Oreat  Northern  R.  Co.  27  Wash.  472, 
68  Pac.  82.  57:  .390 

5.  Knowledge;     Sanity:     Capacity;     Belief; 
Intent. 

For  Editorial  Xotos.  see  infra.  XITT.  §  24. 

Knowledge  generally. 

Of  Fraud,  see  infra.  373.  374. 
(^f  Drawee's  Knowlcdire  of  Dniwpr's  Signa- 
ture. <oe  Banks.   141-14.5. 

Of  r<intonts  of  Written  Tti>irument,  see 
r.nitraftf^.    794. 

Of  'J'. 'nil-,  on  Wliich  Charity  was  Estab- 
li.-li«'i!.  ~oo  Contract*.  5. 

Of  Provisions  of  By-Laws  and  Articles  of 
Incorporation  of  TnsuraTicp  Company, 
spp  Insurance.  ISP. 

l-'>\'  Insurance  Company  fi«  to  ^\•Ilat  ConsH- 
rutcs  n  '■'BnildiTia"  or  '■l^i>l<."  soc  Cus- 
tom,  ir;. 

^,'-  aKo  infra.  ■22Si; :    IM^'a.]  i  ii- .  --^S. 


For  Editorial  Notes,  see  infra,  XIII.  §S  24, 
28,  32,  69. 

295.  A  quarantine  order  prohibiting  a 
person  from  going  upon  the  street  is  not 
like  a  general  law,  of  which  he  will  be  pre- 
sumed to  have  knowledge.  State  v.  Butts, 
3  S.  D.  577,  54  N.  W.  603,  19:  725 

296.  One  who  sells  and  delivers  a  paper 
containing  a  libel  is  presumord  to  know  that 
it  contains  the  libel,  in  the  absence  of  proof 
to  the  contrary.  Street  v.  Johnson,  80  Wis. 
455.  50  N.  W.  395,  14:  203 

297.  The  burden  of  proving  that  the  act 
was  not  with  his  knowledge  or  consent  does 
not  rest  upon  one  on  whose  premises  liquor 
is  illegally  sold,  where  the  evidence  of  the 
prosecution  shows  merely  that  the  liquor 
was  procured  in  defendant's  building  from  a 
person  unknown.  Campbellsville  v.  Ode- 
wait,  24  Ky.  L.  Rep.  1717,  1739,  72  S.  W. 
314,  60:  723 

298.  Persons  who  sell  intoxicating  liquors 
to  a  minor  are  presumed  to  know  that  he 
is  a  minor.  State  v.  Scoggins,  107  N.  C. 
959,  12  S.  E.  59,  10:  542 

299.  A  person  is  presumed  to  have  knowl- 
edge of  the  impurity  of  a  water  supply, 
when  for  several  years  it  has  been  notorious 
and  a  matter  of  common  knowledge  that 
the  supply  is  contaminated  with  sewage, 
causing  epidemics  of  typhoid  fever  annual- 
Iv.  Green  v.  Ashland  Water  Co.  101  Wis. 
258,  77  N.  W.  722.  43:  117 

300.  The  filthy,  wet,  and  frozen  condition 
of  a  city  prison  for  several  months  is  pre- 
sumed to  be  within  the  knowledge  of  the 
authorities.  Shields  v.  Durham,  118  N.  C. 
4.50,  24  S.  E.  794.  36:  293 

301.  A  shipper  is  presumed  to  know  and 
assent  to  the  terms  of  an  express  company's 
receipt  which  is  given  him  for  goods, — es- 
pecially where  those  terms  are  made  prom- 
inent anl  noticeable,  and  a  book  of  such 
blank  receipts  is  in  his  own  possession. 
Ballou  V.  Earle,  17  R.  I.  441,  22  Atl.  1113, 

14:  433 

302.  Claimants  imder  a  deed  prior  in  time, 
but  subsequent  in  record,  in  order  to  defeat 
after  a  great  lapse  of  time  a  subsequent 
deed  first  recorded,  have  the  burden  of  show- 
ing notice  or  fraud  on  the  part  of  the  sub- 
sequent grantees.  Gratz  v.  Land  &  R.  Im- 
prov.  Co.  27  C.  C.  A.  305,  53  U.  S.  App.  499, 
82  Fed.  381.  40:  393 

303.  Assignees  of  land  which  is  subject 
to  an  unrecorded  mortgage  of  which  they 
have  notice  must  allege  and  prove  purchase 
by  their  grantor  without  notice  to  defeat 
its  foreclosure  as  against  them.  Blackman 
V.  TTendcrson.  116  Iowa.  578.  87  N.  W.  655, 

56:  902 

304.  One  who  has  been  ousted  from  pos- 
session of  his  real  estate  by  an  open,  visi- 
ble, and  exchisi\e  possession  in  another, 
which,  has  continued  uninterruptedly  for 
the  limitation  period,  will  be  presumed  to 
liavc  had  knowledge  of  it.  Carnev  v.  Hen- 
nossov.  74  Conn.  107,  49  Atl.  010."      53:  699 

-■in.").  Tlic  burden  of  proof  is  on  the  de- 
fendant to  establish  plaintiff's  knowledge  of 
impoaching  facts  alleged  in  an  answer  to 
an  action  on  proniissory  notes,  altliough   de- 
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fendant  has  given  evidence  of  fraudulent 
representations  in  obtaining  the  notes, 
where  plaintiff  has  responded  by  showing 
that  it  acquired  the  notes  bona  fide  for 
value,  in  the  usual  course  of  business,  and 
while  they  were  still  current.  Commercial 
Bank  v.  Burgwyn,  110  N.  C.  267,  14  S.  E. 
623,  17:  326 

306.  The  burden  of  proof  is  upon  a  sure- 
ty who  claims  that  a  bond  was  delivered 
in  violation  of  a  condition  as  to  procuring 
additional  sureties,  with  the  knowledge  of 
the  obligee.  Benton  County  Sav.  Bank  v. 
Boddicker,  105  Iowa,  548,  75  N.  W.  632, 

45:  321 
Of  principal  or  agent. 

307.  An  agent  has  the  burden  of  proving 
Jiis  principal's  knowledge  and  acquiescence 
in  a  purchase  by  himself  of  the  subject- 
matter  of  his  agency.  Jansen  v.  Williams, 
36  Neb.  869,  55  N.  W.  279,  20:  207 

308.  A  person  is  conclusively  presumed  to 
have  had  notice,  actual  or  constructive,  of 
all  the  doings  of  his  agent  within  the  ac- 
tual or  apparent  scope  of  the  agency,  and 
to  be  bound  thereby.  Andrews  v.  Robert- 
son. Ill  Wis.  334,  87  N.  W.  190,  54:  073 

309.  The  burden  of  proof  to  show  that  an 
agent,  in  a  transaction  for  his  principal, 
had  in  mind  knowledge  gained  by  him  on  a 
former  occasion  and  in  a  different  transac- 
tion, is  upon  the  party  who  seeks  to  charge 
the  principal  with  notice  by  reason  of  such 
knowledge.  Constant  v.  University  of 
Rochester,  111  N.  Y.  604,  19  N.  E.  631.  2:  734 
Of  master  or  servant. 

For  Editorial  Notes,  see  infra,  XIII.  §  31. 

310.  To  establish  contributory  negligence 
of  a  servant,  the  burden  of  proof  as  to  his 
knowledge  of  latent  danger  is  on  the  mas- 
ter. Mvhan  v.  Louisiana  Electric  Light  & 
V.  Co.  41  La.  Ann.  964,  6  So.  799,  7:  172 
Of  corporation. 

311.  That  a  corporation  has  knowledge  of 
the  fact  that  intoxicating  liquor  is  sold  by 
a  tinn  of  which  its  secretary  and  sole  busi- 
ness manager  is  an  active  member,  may  be 
inferred  uv  a  jurv.  Chippewa  Lumber  Co. 
V.  Tremper.  75  INIich.  36.  42  N.  W.  532. 

4:  373 

312.  Officers  of  a  bank  will  be  presumed 
to  have  had  knowledge  of  its  insolvent 
condition  at  the  time  of  certain  payments 
to.  them,  attacked  as  unlawful  preferences, 
where  the  bank  had  been  insolvent  for 
iii;iiiv  years,  and  became  hopelessly  insolv- 
ent the  dav  followinEf  the  pavments.  -Tamos 
Clark  Co.  v.  Colton^  91  ^\d.  195.  46  Atl. 
386.  49:  698 

313.  The  president  and  cashier  of  a  bank. 
who  personally  conduct  its  business,  cannot 
be  presumed  ignorant  of  the  falsity  of  re- 
ports which  they  publish  of  the  bank's  con- 
dition, when  the  books  of  the  bank  disclose 
tlit^  tacts,  nerner  v.  "Moslier,  58  Neb.  135. 
78    N.   W.    384.  46:  244 

.S14.  Otfiocrs  of  an  electric  railway  com- 
pany are  supposed  to  know  the  habitual 
Tnethods  of  their  servants  in  managing  their 
cars.  Sweptland  v.  Lvnn  &  B.  R.  Co.  177 
Mas-     .-^-i.    y:<    X.    E.    443,  51:7-^:^, 


315.  A  superintendent  of  the  construc- 
tion of  a  tunnel  who  visits  the  place  once  or 
twice  a  day  is  presumed  to  have  as  much 
Knowledge  as  the  men  under  him  have  with 
regard  to  the  general  requirements  to  make 
the  place  reasonably  safe.  Hanley  v.  Cali- 
fornia Bridge  &  C.  Co.  127  Cal.  232,  59 
Pac.  577,  47:  597 
Capacity. 

See  also  infra,  321-327. 

For  Editorial  Notes,  see  infra,  XIII.  §§  14, 
29. 

316.  There  is  no  presumption  of  such 
want  of  capacity  in  a  child  as  to  render  it 
irresponsible  for  its  contributory  negligence, 
in  a  case  submitted  to  the  jury,  although  in 
deciding  a  demurrer  there  may  be  such  a 
prima  facie  presumption.  Central  R.  &  Bkg. 
Co.  V.  Rylee,  87  Ga.  491,  13  S.  E.  584, 

13:  634 

317.  The  degree  of  care  and  prudence 
which  must  be  exercised  by  a  child  to  avoid 
the  charge  of  negligence  is  measured  by  his 
capacity  to  see  and  appreciate  danger, 
whether  he  is  under  or  over  fourteen  years 
of  age;  and  in  the  absence  of  evidence  to 
the  contrary,  such  capacity  will  be  held  to 
be  that  which  is  usual  to  children  of  his  age 
and  experience.  Fourteen  years  is  simply 
the  age  after  which  capacity  is  presumed, 
and  the  burden  of  showing  lack  of  it  is 
placed  on  the  child.  Kehler  v.  Schwenk,  144 
Pa.  348,  22  Atl.  910,  13:  374 

318.  There  is  no  presumption  of  law  that 
a  boy  xmder  fourteen  years  of  age  did  not 
have  capacity  to  understand  that  it  was 
dangerous  for  him  to  go  m  front  of  a  mov- 
ing car,  but  his  contributory  negligence  in 
so  doing  is  a  question  for  the  jury  free 
from  any  such  presumption.  George  v. 
Los  Angeles  R.  Co.  126  Cal.  357,  58  Pac. 
819,  46:  829 

319.  Greater  capacity  than  is  common  to 
other  boys  of  the  same  age  for  discerning 
and  avoiding  danger  is  not  presumed  to  be 
had  by  a  boy  fourteen  years  old,  because  he 
is  accustoTTied  to  work  for  wages  and  go 
unattended  to  and  from  his  work  along 
citv  streets.  Cincinnati  Street  R.  Co.  v. 
Wright,  54  Ohio  St.  181.  43  N.  E.  688, 

32:  340 

320.  The  burden  is  upon  one  who,  being 
an  adult,  seeks  to  avoid  the  conseqtiences 
of  his  own  conduct  and  to  charge  another 
with  liability  for  a  result  to  which  such 
conduct  contributed,  to  show  that  he  was 
not  responsible  for  his  own  acts  and  that 
the  other  porsoii  Avas  charged  with  the  duty 
of  doalimi:  with  him  accordinglv.  Worth- 
ino-ton  V.'  Mencer,  96  Ala.  310,  11  So.  72. 

17:407 
Testamentary  capacity. 
I'reindicial  Tiistnictimi  as  to.  see  Appeal  and 

Error.  1053.  1054. 
I'or  Editorial  Notes,  see  infra.  XTIT.  §S    14. 

25.  29. 

321.  The  burden  of  proof  upon  tlie  ques- 
tion of  the  mental  capacity  of  a  testatrix 
rests  witii  the  proponent  throuuhont  the 
cnsp.  Preiitis  v.  Bates.  O.'l  :\l!oh.  2.34.  53  N. 
W.    L-):5.  17:  494 
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322.  The  burden  of  proof  as  to  undue  in- 
fluence, as  well  as  testamentary  capacity, 
is  on  the  proponents  throughout,  on  the 
trial  of  '^n  issue  devisavit  vel  non.  Sheehan 
V.  Ket..    ,  V,   82   Miss.   688,  21   So.   41, 

35:  102 

323.  Although  the  burden  is  on  the  propo- 
nents of  a  will  to  establish  the  sanity  of  a 
testator,  yet  after  favorable  testimony  by 
the  attesting  witnesses,  to  defeat  the  will 
the  testimony  of  contestants  must  so  far 
overcome  that  of  proponents  as  to  neutral- 
ize the  effect  of  the  legal  presumption  of 
sanity.  Re  Barber's  Estate,  63  Conn.  393, 
27  Atl.  973,  22:  90 

324.  The  burden  of  proving  testamentary 
incapacity  is  on  the  alleging  party,  who 
may  shift  it  by  showing  that  insanity  ex- 
isted prior  to  the  making  of  the  will,  and 
proponent  must  then  show  that  it  was  ex- 
ecuted during  a  lucid  interval.  Elkinton  v. 
Brick  (N.  J.  Prerog.  Ct.)  44  N.  J.  Eq.  154, 
15  Atl.  391,  1:  161 

325.  The  burden  of  proving  insanity  of  a 
testator  at  the  time  of  making  a  will  prop- 
erly executed  and  containing  nothing  to 
indicate  unsoundness  of  mind  is  upon  those 
who  deny  its  validity,  even  if  he  was  habit- 
uallv  insane.  Re  Bey's  Succession,  46  La. 
Ann.  773,  15  So.  297,  24-  577 

326.  Testimony  that  the  testator,  about 
the  time  of  the  execution  of  a  will,  was  ad- 
dicted to  the  habitual  use  of  intoxicating 
liquors  to  such  an  extent  that  he  was  occa- 
sionally drunk,  does  not  put  upon  the  propo- 
nents the  burden  of  showing  that  testator 
was  free  from  incapacitating  intoxication  at 
the  execution  of  the  will.  Elkinton  v. 
Brick  (X.  .J.  Prerog.  Ct.)  44  N.  J  Eq.  154, 
15  Atl.  391,  1:  161 

327.  The  death  of  a  testatrix  by  suicide 
does  not  raise  a  presumption  of  insanity — ■ 
at  least  at  the  time  of  making  a  will  six 
weeks  before.  Re  Bey's  Succession.  46  La. 
Ann.  773,  15  So.  297,  24:  577 
Sanity  generally. 

See  also  infra.  627. 

For  Editorial  Notes,  see  infra,  XIII.   §§   14. 
18.  29. 

328.  The  party  alleging  the  insanity  of 
a  person  has  the  burden  of  establishing  it 
bv  a  preponderance  of  proof.  Greene  v. 
Pliopnix  Mut.  L.  Ins.  Co.  134  111.  310.  25  X. 
E.  583.  10:  576 

329.  In  the  absence  of  anything  to  show 
insanity,  the  presumption  is  that  one  who 
committed  suicide  was  sane.  Roval  Circle 
V.  Achtcrratli.  204  111.  549.  68  N.  E.  492. 

63:  4.52 
Sanity  of  accused. 
See  also   snpra.   424. 
For  Fditnvinl  Xotos.  see  infra.  XI TL  §  29. 

3.30.  An  ;\ccn>(^il  ])ci'Knti  is  pvosiiincd  to  be 
sane  until  ilic  cdiilrarA-  is  shown.  State  v. 
TTnrllrv.   22   X.^v.   ;i42,  40   V-.ic.   :r2.        28:  ?,:^ 

?•?>].  Tlic  >ta1c  has  1ho  bui'ih'n  nf  provinr; 
<lf'foiiihint'<  ^aiiify  in  a  trial  Uiv  innrdcr, 
^\■ln^■ll  ill  the  ali-cncc  nf  any  cxiili-iuc  on  the 
^iiliicct.  nia\'  !)('  -ii-tain(<(l  1)\-  the  ])i-('snnip- 
lidii  thai  all  nicii  urc  ^aiic  lnii  in  caso  ovi- 
dcnci'  Icndini;-  lo  ri'luii  the  iiri'^inii]it  iui!  is 
int  i'',r]i!iT'i].     -anil\-     imist     li(>     a  ninna  i  i\  lO  \- 


proved   beyond    a   reasonable    doubt.      Ford 
V.  State,  73  Miss.  734,  19  So.  665,       35:  117 

332.  If  general  habitual  insanity  on  the 
part  of  one  charged  with  murder  is  shown, 
the  burden  of  showing  that  the  act  was 
committed  during  a  lucid  interval  is  upon 
the  state,  but  if  only  temporary  or  recur- 
rent insanity  is  shown,  without  raising  any 
reasonable  doubt  as  to  whether  or  not  it  ex- 
isted at  the  time  of  the  commission  of  the 
act  in  question,  the  presumption  of  general 
sanity  may  be  relied  on  without  offering 
proof  of  a  lucid  interval  at  the  time  of  the 
commission  of  the  offense.  Id. 

333.  Sanity  of  the  accused  being  pre- 
sumed, he  has  the  burden  in  the  first  in- 
stance to  offer  proof  sufficient  to  raise  a 
reasonable  doubt  on  the  question,  and  there* 
upon  the  prosecution  must  establish  his  san- 
ity beyond  a  reasonable  doubt.  Maas  v. 
Oklahoma,   10  Okla.  714,  63  Pac.  960, 

53:  814 

334.  The  law  presumes  that  all  men  are 
sane,  and  in  the  absence  of  evidence  indicat- 
ing a  contrary  state  of  mind  both  court  and 
jury  are  justified  in  acting  upon  this  pre- 
sumption, even  in  a  criminal  case.  Arm- 
strong V.   State,  30  Fla.   170,  11   So.  618, 

17:  484 

335.  The  burden  of  proving  insanity  as  a 
defense  of  an  accused  person  is  upon  him 
as  the  law  presumes  sanity.  State  v.  Scott, 
49  La.  Ann.  253,  21  So.  271,  36:  721 

336.  Defendant  on  trial  for  murder,  who 
relies  on  the  defense  of  insanity,  must  show 
affirmatively  by  a  preponderance  of  the  evi- 
dence introduced  at  the  trial  that  he  was 
insane  when  he  committed  the  homicide. 
Rvder  v.  State,  100  Ga.  528,  28  S.  E.  246. 

38:  721 

337.  The  burden  of  proving  insanity  as  a 
defense  to  a  criminal  prosecution  is  upon 
the  accused;  and  it  is  not  sufficient  merely 
to  raise  a  reasonable  doubt  as  to  sanity, 
but  the  evidence  upon  that  point  must  pre- 
ponderate in  his  favor,  or  be  sufficient  to 
satisfv  the  jury  of  the  fact.  State  v.  Quig- 
ley.  26  R.  I.  263,  58  Atl.  905,  67 :  322 

338.  The  burden  is  on  defendant  in  a  mur- 
der trial  in  Ohio,  who  sets  up  insanity  as  a 
defense,  to  establish  it  by  a  preponder- 
ance of  the  evidence;  but  the  proof  should 
be  deemed  to  preponderate  in  favor  of  in- 
sanity whenever  its  existence  is  made  prob- 
able upon  a  full  and  fair  consideration  of  all 
tlie  evidence  adduced  for  and  against  it. 
Kolcli  V.  State,  55  Ohio  St.  146.  45  N.  E. 
6.  39:  737 
Belief. 

3.39.  One  who  has  been  shown  to  have 
wrongfully  killed  with  a  deadly  weapon  an- 
otlier  who  was  assaulting  a  third  has.  in  or- 
der to  avoid  liability  under  a  statute  giv- 
ing relatives  of  deceased  a  right  of  action 
for  wrongful  death  if  no  justification  has 
been  shown  by  plaintiff,  the  burden  of  prov- 
ing justification  or  legal  excuse  for  the  kill- 
ing, such  as  the  bona  fide  belief,  on  reason- 
able grounds,  that  such  person  would  be 
killed  or  sutler  gricA^ous  bodily  harm  which 
■  ■..nil]    lio   pi-cvcntcd   only   by   the   use   of  the 
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weapon.    Tucker  v.  State  use  of  Johnson,  89 

Md.  471,  43  Atl.  778,  44  Ail.  1004,       46:  181 

Intent. 

Presumption    and    Burden    of    Proof    as    to 

Criminal  Intent,  see  infra,  358,  359. 
As    to    Adoption    of    Boundary    Line,    see 

Boundaries,  11. 
Of  Testator,  see  Wills,  57,  62,  163,  246,  247, 

448. 
See  also  infra,  1649,  2287-2289;  Courts,  508; 

Mortgage,  8;    Trademark,  39. 
For    Editorial    Notes,    see    infra,    XIII.    §§ 

28,  30. 
340.  There  is  no  presumption  that  con- 
tributions to  aid  the  building  of  a  church 
are  intended  to  be  made  on  condition  that 
the  building  shall  continue  to  be  used  for 
the  teaching  of  the  peculiar  views  then  pro- 
fessed by  the  members  of  the  church  or 
declared  by  the  religious  body  to  which  it 
belongs,  l^'irst  Baptist  Church  v.  Fort,  93 
Tex.  215,  54  S.  W.  892,  49:  617 

:Ul.  It  will  not  be  presumed  that  extra 
services  rendered  to  a  person  after  she  be- 
came insane  were  intended  as  a  gratuity, 
where,  before  becoming  insane,  she  lived 
with  the  person  performing  the  services, 
under  a  contract  that  the  latter  was  to 
board  and  care  for  her  for  a  fixed  price,  and, 
until  ini>anity  supervened,  payments  for 
such  board  and  care  were  regularly  made. 
Waklron  v.  Davis  (N.  J.  Err.  &  App.)  70 
N.  -J.  L.  788,  58  Atl.  293,  66:  591 

342.  There  is  no  presumption  of  law 
against  an  agreement  by  a  parent  to  pay  a 
child  for  personal  services,  where  there  is 
evidence  tending  to  show  such  an  agree- 
ment, although,  if  there  is  no  such  evidence, 
there  is  a  presumption  that  the  services 
are  gratuitous.  Ulrich  v.  Ulrich,  136  N.  Y. 
120,  32  N.  E.  606,  18:  37 

343.  A  testator  is  presumed  to  have  de- 
stroyed a  will  anitno  revocandi,  where  it  is 
shown  to  have  been  made  and  left  in  his 
custody  and  after  his  death  it  cannot  be 
found,  but  this  presumption  may  be  over- 
come by  evidence,  circumstantial  or  other- 
wise, to  the  contrarv.  Williams  v.  Miles, 
68  Neb.  463,  94  N.  W.  705,  62:  383 

344.  That  a  will  was  kept  in  testator's 
custody,  and  could  not  be  found  after  his 
death,  raises  the  presumption  that  it  was 
destroyed  with  a  view  to  cancelation.  Chee- 
ver  V.  North,  106  Mich.  390,  64  N.  W.  455, 

37: 5611 

345.  When  a  will  produced  from  the  tes- 
tator's custody  is  mutilated  and  the  signa- 
ture destroyed  the  burden  is  on  propo- 
nents to  account  for  the  mutilation,  and 
not  on  the  caveators  to  show  that  the  mu- 
tilation was  purposelv  done.  Cutler  v.  Cut- 
ler. 130  N.  C.  1,  40  S.  E.  G80,  57:  209 

r'6.  The  burden  of  proof  as  to  tae  inten- 
tion to  annex  fixtures,  or  as  to  their  adapt- 
iibility  and  use.  does  not  rest  on  the  defend- 
:int  in  a  suit  against  the  lessor  by  attach- 
ino  rreditor>;  of  the  tenant.  Morev  v.  Hoyt, 
fi2  Conn.  .542.  26  Atl.  127,  "       19:  611 

'M~.  Til"  burden  of  prof)f  tliat  a  stock- 
liolder's  re<|upst  for  inspection  of  the  books 
of  the  corporation  is  not  made  in  the  inter- 
ests  of  thf   corporation   is   upon   the   corpo 


ration,  when  it  refuses  the  request  upon 
that  ground.  State  ex  rel.  Weinberg  v.  Pa- 
cific Brewing  &  M.  Co.  21  Wash.  451,  58 
Pac.    584,  47 :  208 

348.  Where  upon  its  face  a  transaction 
for  the  purchase  and  sale  of  stocks  between 
customer  and  broker  is  a  genuine  one,  the 
burden  of  proof  is  tipon  the  one  attacking 
it,  to  show  its  falsity.  Winward  v.  Lin- 
coln, 23  R.  L  476,  51  Atl.  106,  64:  160 

349.  An  intent  to  evade  the  laws  of  a 
state  in  which  a  divorce  was  granted,  mak- 
ing remarriage  of  the  divorced  person  un- 
lawful, will  not  be  assumed  from  the  fact 
of  his  contracting  a  marriage  in  another 
state  immediately  before  returning  to  that 
where  the  divorce  was  granted,  merely  from 
the  presumption  that  everyone  knows  the 
law.  State  use  of  Newman  v.  Kimbrough 
(Tenn.  Ch.)   59  S.  W.  1061,  52:  668 

6.  Malice;    Criminal   Intent. 

Malice. 

In  Action  for  Libel,  see  Libel  and  Slander, 

170. 
Instruction  as  to,  see  Trial,  859,  860. 
See  also  supra,  216;  infra,  392. 
For  Editorial  Notes,  see  infra,  XIII.  §  13. 

350.  Libelous  ptiblications  are  presumed 
to  be  mad«  maliciouslv.  State  v.  Mason, 
26  Or.  273,  .38  Pac.  130,"^  26:  779 

351.  In  the  case  of  oral  defamation,  as  in 
the  case  of  written,  if  the  words  uttered  are 
not  privileged  the  law  implies  malice.  Bvam 
V.  Collins, 'ill  N.  Y.  143,  19  N.  E.  75. 

2:  129 

352.  Malice  may  be  inferred  from  proof 
that  slanderous  words  were  spoken  without 
justification.  Broughton  v.  McGrew.  39 
Fed.   672.  5:  406 

353.  The  presumption  of  malice  is  re- 
butted in  case  of  a  privileged  communica- 
tion, and  the  burden  of  proving  malice  is 
on  the  partv  alleging  it.  Nichols  v.  Eaton, 
110  Iowa,  509,  81  N.  W.  792,  47:  483 

354.  The  burden  of  proof  is  upon  the 
plaintiflT  in  a  libel  suit  to  establish  actual 
malice,  where  the  communication  is  of  a 
privileL'-ed  character.  Redgate  v.  Roush.  61 
Kan.  480,  59  Pac.  1050,  48:  236 

355.  ^Malice  cannot  be  implied  from  the 
fact  of  the  publication  of  a  statement  made 
in  the  discharge  of  a  duty  and  looking  to 
the  prevention  of  a  wrong,  even  if  it  is 
false;  and  to  sustain  an  action  therefor, 
the  existence  of  evil  motive  must  be  proved. 
Missouri  P.  R.  Co.  v.  Richmond,  73  Tex.  568, 
11   S.  W.  5--)5.  4:  280 

356.  The  presumption  that  a  publication 
of  the  reason  of  the  discharge  of  an  em- 
ployee was  made  in  good  faith  must  pre- 
vail, where  it  was  made  after  investigation, 
and  embodied  the  result  of  the  inqtiirv  in 
accordance  with  the  weight  of  evidence,  if 
clothed  in  temperate  and  decorous  language, 
and  tliere  is  no  extrinsic  fact  or  circum- 
stance having  a  tendency  to  show  malice. 
Brown  v.  Norfolk  &  W.  R.  Co.  100  Va.  010. 
42  S.  E.  664,  60:  47- 

.I.")?,  riic  voluntary  dismissal  of  a  civil 
suit   is   not,   as   matter  of   law,  prima    faci*' 
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evidence   of   malice.     Smith   v.   Burrus,   106 
Mo.  94,  16  S.  W.  881,  1^3:  59 

Criminal  intent. 

Presumption  and  Burden  of  Proof  as  to  In- 
tent Generally,  see  supra,  340-349. 
Statutory  Provision  as  to,  see  Jury,  68,  69. 
See  also  infra,  2388-2390. 
For  Editorial  Notes,  see  infra,  XIII.  §  27. 

358.  There  is  no  presumption  of  law  in 
criminal  cases  that  a  person  intended  the 
ordinary  consequences  of  his  acts.  Such 
presumption  is,  in  such  cases,  merely  a  rule 
to  assist  the  jury  in  reaching  a  conclusion 
upon  a  question  of  fact.  People  v.  Flack, 
125  N.  Y.  324,  26  N.  E.  267,  11:  807 

359.  No  specific  intent,  felonious  or  other- 
wise, on  the  part  of  defendants,  need  be 
proved  on  a  prosecution  under  N.  C.  Acts 
1885,  chap.  190,  providing  that  any  person 
who,  without  due  process  of  law  or  the  con- 
sent of  specified  relatives  opens  any  grave 
to  remove  a  dead  body  therefrom,  shall  be 
deemed  guiltv  of  a  felonv.  State  v.  Mc- 
Lean, 121  N.'C.  589,  28  S."E.  140,       42:  721 

360.  A  presumption  arises  that  a  person 
found  in  possession  of  explosives  which  are 
not  called  for  or  required  in  his  business 
procured  them  for  an  unlawful  purpose. 
Hronek  v.  People,  134  111.  139,  24  N.  E.  861, 

8:  837 

7.  Fraud;    Undue   Influence. 

Fraud  in  general. 

In  L 'se  of  Mails,  see  supra,  219. 
From  Attempt  to  Procure  False  Testimony 
or   to   Corrupt  -Jurors,   see   infra,   1797. 
Of  Insolvent  Bank  in   Taking  Deposit,   see 

Constitutional    Law.   921,   922. 
See   also  Fraud  and  Bei'eit,  4:    Trademark, 

39. 
For  Editorial  Notes,  see  infra,  XIII.  §§   13, 
14,  28,  30,  33,  34. 

3flL  Fraud  c.nniot  be  presumed  and  the 
liunlen  of  showing  it  is  on  him  who  alleges 
it.  Mil  vers  v.  Kaiser.  85  Wis.  382,  55  N.  "w. 
688,  21:623 

■iii'Z.  Fravul  is  not  presumed,  but  it  must 
be  distinctly  and  satisfactorily  proved, 
either  directly  or  by  facts  and  circum- 
stances. Tuteur  v.  Cliase.  6(3  Miss.  476.  6 
So.  241,  4:  832 

3()3.  The  law  never  presumes  fraud,  but 
the  presumption  is  always  in  favor  of  inno-' 
cencc  and  honestv.  New  York  L.  Ins.  Co. 
V.  Davis,  96  Va.  737,  32  S.  E.  475.         44:  305 

304.  Unfair  use  of  any  part  of  a  syllabus 
in  a  law  report  in  making  digest  paragraplis 
imposes  upon  the  unfair  user  the  burden  of 
showing,  if  he  can.  lliat  he  did  not  use 
other  parts  of  the  same  syllabus.  West  Pul). 
(Jo.  V.  Lawyers'  Co-Operat  i\'o  Pub.  Co.  .il 
r.  S.  App.  21G.  70  Fed.  750.  l'.",  C.  C.  A.  (148. 

.3.'):  400 
\l('v'(:   64   Fed.   .300.  25:  441 

In  contract. 
See    also    supra.    305. 

305.  Fraud  and  illeLiality   in  eoiitraets  are 
not  to  be  presumed.   Cnited  States  v.  I'raiis 
Missouri    Krciulit    A~-~n.    ]U    [\   S.    Apji.   3ti.    7 
C.    C.    A.    15.    58   Fed.   5,S.  24:  7.3 


[Rev'd  on  Other  Grounds  by  the  Supreme 
Court  of  the  United  States  in  166  U.  S.  290, 
41  L.  ed.  1007,  17  Sup.  Ct.  Rep.  540.] 

366.  The  burden  is  on  the  other  party 
to  show  that  a  contract  with  an  infant  was 
fair  and  reasonable  and  free  from  any  fraud 
or  overreaching  on  his  part.  Johnson  v. 
Northwestern  Mut.  L.  Ins.  Co.  56  Minn.  365, 
57  N.  W.  934,  26:  187 
Fiduciary   relation. 

367.  WTien  two  parties  occupy  to  each 
other  a  confidential  or  fiduciary  relation, 
and  a  sale  is  made  by  the  party  reposing 
confidence  to  the  party  in  whom  confidence 
is  reposed,  equity  raises  a  presumption 
against  the  validity  of  the  transaction;  and 
to  sustain  the  sale  the  buyer  must  show  af- 
firmatively that  the  transaction  was  con- 
ducted in  good  faith,  without  pressure  of 
influence  on  his  part,  and  with  express 
knowledge  of  the  circumstances  and  entire 
freedom  of  action  on  the  part  of  the  seller. 
Stewart  v.  Harris,  69  Kan.  498,  77  Pac.  277, 

66:  261 

368.  No  presumption  of  dishonest  or  dis- 
honorable conduct  on  the  part  of  the  direct- 
ors of  a  corporation  can  be  indulged  after 
they  and  most  of  their  original  associates 
are  dead.  Sevmour  v.  Spring  Forest  Ceme- 
tery Asso.  144  N.  Y.  333,  39  N.  E.  365, 

20:  8.59 

369.  The  rule  that  one  who,  standing  in 
a  fiduciary  relation  to  another,  obtains  an 
advantage  from  him,  is  presumed  to  have 
obtained  it  fraudulently,  does  not  apply  to 
the  case  of  a  testamentary  provision  by  a 
husband  in  favor  of  his  wife.  Orth  v.  Orth, 
145  Ind.  184.  42  N.  E.,  277,  44  N.  E.  17. 

32:  298 
In  sale  or  pledge. 
See  also  supra,  305,  367. 

370.  A  seller  of  goods  procured  from  him 
by  fraud  has  the  burden  of  showing  par- 
ticipation by  a  subsequent  purchaser  in  the 
fraudulent  acts  by  which  the  goods  were 
procured.  Morrow  Shoe  Mfg.  Co.  v.  New 
Kncrland  Shoe  Co.  18  U.  S.  App.  256,  616, 
6  C.  C.  A.  508.  8  C.  C.  A.  652,  57  Fed.  685. 
60  Fed.  341,  24:  417 

371.  One  who,  in  defense  to  an  action  for 
the  contract  price  of  a  machine  sold  and 
delivered,  pleads  that  the  execution  of  the 
contract  was  induced  by  fraud,  has  the  bur- 
den of  establishing  that  fact  by  a  prepon- 
derance of  the  evidence.  National  Cash 
Rpffister  Co.  v.  ToAvnsend.  137  N.  C.  652.  ,50 
S.  E.  306,  70:349 

372.  Proof  that  a  pledgee  of  goods  from 
a  retail  dealer  knew  that  the  latter  was  be- 
ing pressed  by  his  creditors,  and  was  pledg- 
ing goods  not  paid  for;  that  the  goods  were 
in  larger  quantities  than  was  called  for  by 
the  business,  were  deposited  in  a  warehouse 
away  from  such  business,  with  all  marks 
eiased  from  tbe  original  jiaoknges;  and 
that  they  were  transferred  on  such  terms  as 
precluded  redemption,  without  any  inquiry 
on  the  part  of  such  pledgee;  and  that  the 
latter  made  false  statements  as  to  previous 
loans  to  a  receiver  of  the  property  of  the 
nleilgeor, —  is  suOicient  to  throw  upon  such 
pledgee  the  burden  of  explaining  the  tiaiis- 
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action  and  showing  himself  to  be  a  bona 
Ikle  holder.  Morrow  Shoe  Co.  v.  New  Eng- 
land Shoe  Co.  18  U.  S.  App.  256,  616,  6  C. 
C.  A.  508,  8  C.  C.  A.  652,  57  Fed.  685,  60 
Fed.  341,  24:  417 

Fraudulent  transfers. 
From  Mortgagor's  Possession  of  Mortgaged 

Chattels,  see  Chattel  Mortgage,  29. 
See  also  supra,  302. 
For  Editorial  Notes,  see  infra,  XIII.  §§   13, 

30. 

373.  In  a  ease  where  the  title  of  a  vendee 
is  attacked  because  of  the  intent  of  the 
vendor  to  defraud  his  creditors  by  the 
transfer,  those  making  the  attack  assume 
the  burden  of  proving  that  the  vendee  had 
knowledge  of  and  participated  in  the  fraud. 
This  is  to  be  proved  as  a  fact,  and  not  to 
be  imputed  bv  any  rule  of  law.  Van  Raalte 
V.  Harrington,  101  Mo.  602,  14  S.  W.  710, 

11:  424 

374.  Under  a  statute  providing  that  a 
conveyance  intended  to  defraud  creditors  is 
void  as  to  creditors,  but  that  the  title  of  a 
purchaser  for  value  shall  not  be  affected 
unless  he  had  notice  of  the  fraud,  the  cred- 
itor, to  defeat  the  sale,  must  show  the 
fraudulent  intent.  When  this  is  done,  the 
purchaser,  to  sustain  the  transaction,  must 
show  that  he  paid  value;  after  which  the 
creditor,  to  prevail,  must  prove  that  the 
purchaser  had  notice  of  the  fraud.  Tillman 
v.  Heller.  78  Tex.  597,  14  S.  W.  700, 

11:  628 

375.  A  prima  facie  case  of  fraud  on  a 
wife's  marital  rights  in  her  husband's  es- 
tate exists  where,  without  her  knowledge, 
he  gives,  either  before  or  after  marriage, 
all  or  the  greater  portion  of  his  property  to 
his  children  by  a  former  marriage.  Murray 
v.  Murray,  90' Ky.  1,  13  S.  W.  244,       8:  95 

376.  Where  a  husband,  with  notice  that  a 
divorce  proceeding  is  about  to  be  com- 
menced against  him,  or  with  notice  of  such 
facts  as  would  reasonably  apprise  him  of 
this  fact,  conveys  his  property  to  an  infant 
son,  the  offspring  of  a  marriage  with  a  for- 
mer wife,  and  the  purpose  is  apparent  that 
such  conveyance  is  made  to  defeat  a  decree 
for  alimony,  the  burden  of  proof  is  upon 
the  grantee  to  show  a  valuable  considera- 
tion, or  that  such  conveyance  would  not 
tend  to  defeat  any  alimony  that  might  be 
granted  in  such  divorce  proceedings;  and 
the  burden  of  proof  in  such  case  is  not  upon 
the  plaintiff  in  the  divorce  proceedings  to 
show  insolvency  of  the  grantor.  Bennett  v. 
Bennett  (Okla.')  81  Pac.  632,  70:  804 

377.  The  fact  that  the  wife  had  posses- 
sion of  the  property,  claiming  ownership, 
when  it  was  attached  by  the  creditor  of 
the  husband,  does  not  relieve  her  of  the 
burden  of  proving  that  the  transfer  was 
not  made  to  her  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  such  creditor. 
Stevens  V.  Carson,  27  Neb.  501,  43  N.  W. 
'■m.  9:  .523 

o78.  In  ;i  ooiitest  between  a  wife  and  a 
rrpditor  of  her  husband  over  property  trans- 
ferred   to    iier   bv    him    after   the    debt    wa- 


I  contracted,  she  must  establish  that  she  is 
I  a  bona  fide  purchaser  by  &.  preponderance 
I  of  the  evidence.  Id. 

379.  The  burden  is  on  the  wife  to  estab- 
lish that  her  husband  took  and  used  her 
separate  estate,  where  a  conveyance  to  se- 
cure her  therefor  is  attacked  by  creditors 
as  voluntary  or  fraudulent;  but  when  that 
fact  is  established,  whether  such  taking  was 
with  or  without  her  consent,  the  burden 
then  shifts,  and  those  claiming  that  such 
taking  and  use  were  by  gift  of  the  wife 
must  establish  such  gift  to  the  husband. 
Adoue  V.  Spencer  (N.  J.  Err.  &  App.)  02 
N.  .1.  Eq.  782,  49  Atl.  10,  56:  817 

380.  The  burden  of  proof  is  on  the  party 
asserting  that  the  consideration  of  a  pur- 
chase of  land  in  the  name  of  a  woman  was 
furnished  by  her  husband.  Hedge  v.  Glen- 
ny,  75  Iowa,  513,  39  N.  W.  818,  1 :  479 
In  insurance. 

381.  The  burden  is  on  the  insurer  to  show 
materiality  of  a  concealment  by  an  appli- 
cant for  life  insurance,  as  well  as  fraudu- 
lent intent,  for  the  purpose  of  avoiding  the 
policy.  Penn  Mut.  L.  Ins.  Co.  v.  Mechanics' 
Sav.  Bank  &  T.  Co.  19  C.  C.  A.  286,  37  U. 
S.  App.  092,  72  Fed.  413,  19  C.  C.  A.  316, 
43  U.  S.  App.  75,  73  Fed.  653,  38:  33 
In  releases. 

382.  The  burden  of  showing  that  a  re- 
lease was  obtained  by  fraud  and  deceit  is 
upon  the  one  who  signed  it  and  who  is  at- 
tempting to  avoid  its  effect.  Oeh  v.  Mis- 
souri, K.  &  T.  R.  Co.  130  Mo.  27,  31  S.  W. 
962,  36:442 
Undue  influence. 

See  also  supra,  322,  369. 

For  Editorial  Notes,  see  infra,  XIII.  §§   14, 
30. 

383.  Undue  influence  resulting  in  a  favor- 
able will  cannot  be  inferred  alone  from  mo- 
tive or  opportunity,  but  there  must  also 
be  some  testimony,  either  direct  or  circum- 
stantial, to  show  that  undue  influence  not 
only  existed,  but  that  it  was  exercised  with 
respect  to  the  making  of  the  will  itself.  Re 
Shell,  28  Colo.  167,  63  Pac.  413,  53:  387 

8.  Truth;    Innocence. 

Truth. 

See  also  supra,  313;  infra,  761. 

384.  Recovery  for  the  publication  of  a 
libel  cannot  be  denied  because  the  plaintiff 
fails  to  prove  the  falsity  of  the  publication, 
since  the  burden  of  proving  the  truth  by 
war  of  defense  is  on  defendant.  Klos  v. 
Zahorik,  113  Iowa,  161,  84  S.  W.  1046, 

53:  235 

385.  Preliminary  evidence  is  not  neces- 
sary of  the  truth  of  warranties  in  an  appli- 
cation for  life  insurance,  in  a  suit  on  the 
jiolicv.  O'Ronrlvc  v.  John  Hancock  Mut.  L. 
Ins.  Co.  23  R.  T.  457,  50  Atl.  834,       57:  496 

386.  The  declaration  of  his  age,  made  by 
an  applicant  for  membership  in  a  beneficial 
society,  to  whom  a  certificate  is  issued,  and 
bv  whom  payments  are  made  for  a  series 
of  years,  will  be  presumed  correct  until 
the  contrary  is  proved.  Supreme  Council 
of  Golden  Star  Fraternitv  v.  Conkliii    (X.  J 
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Err.  &  App.)  60  N.  J.  L.  565,  38  Atl.  659, 

41 :  449 
387.  The  burden  of  proving  the  truth  of 
answers  by  an  applicant  for  life  insurance, 
which  are  by  the  contract  made  warranties, 
rests  upon  the  one  seeking  to  recover  on 
the  policy,  although  the  burden  may  be 
lifted  as  to  matters  which  only  affect  the 
right  of  action,  by  the  presumption  in  favor 
of  honesty  and  against  fraud  until  some- 
thing appears  to  rebut  it.  Sweeney  v.  Met- 
ropolitan L.  Ins.  Co.  19  R.  I.  171,  36  Atl.  9, 

38:  297 
Innocence. 

On  Appeal,  see  Appeal   and  Error,  408. 
Of  Attorney,  see  Champerty,  8. 
Constitutionality  of  Statute  as  to,  see  Con- 
stitutional Law,  919a,  920. 
Instructions  as  to,  see  Trial,  702. 
Refusal  of  Instruction  as  to,  see  Trial,  631. 
See  also  supra,  363. 
For  Editorial  Notes,  see  infra,  XIII.  §  27. 

388-389.  The  accused  is  presumed  to  be 
innocent  until  his  guil't  is  established,  and 
the  prosecutor  must  establish,  beyond  rea- 
sonable doubt,  every  element  of  guilt,  or  the 
accused  must  be  acquitted;  hence,  the  bur- 
den of  proof  is  never  upon  the  accused. 
Trumble  v.  Territory.  3  Wvo.  280,  21  Pac. 
1081.  '  "  6:  384 

390.  The  presumption  is  in  favor  of  the 
legality  of  votes  cast  at  an  election,  and 
against  the  commission  of  crime.  Dorsey 
v.  Brigham,  177  111.  250,  52  N.  E.  303. 

42:  809 

391.  The  presumption  of  innocence  does 
not  apply  on  an  application  for  a  writ  of 
habeas  corpus  bv  one  held  under  a  com- 
mitment. State'  V.  Jones,  113  X.  C.  669, 
18  S.  E.  249.  22:  678 

392.  The  presumption  of  innocence  is 
prima  facie  evidence  of  falsity  and  want  of 
probable  cause  in  case  of  a  publication 
charging  an  indictable  offense,  and  is  suf- 
ficient to  put  defendant  to  proof  of  the 
facts  to  support  his  claim  of  privilege.  Con- 
rov  v.  Pittsburgh  Times.  139  Pa.  334.  21 
Atl.   154.  11:  725 

0.  From  Silence:   Withholding  Evidence. 

In  St  ruction    as    to.    sf>o    Appeal    and    Error, 

1045:    Trial.   741-74.1. 
Sec  al-o  infm.   19.'iO, 
For  KditDriiil  \..tc-.  ^oc  infra.  XTII.  ?   10. 

:W^.  A  failuri'  in  an  answer  to  state  a 
fart  material  to  llie  di'fenso  raises  the  pre- 
snnipti(.)ii  tlial  ^neli  fact  iloe-  not  exist. 
Chenev  v.  Dunlap.  27  Xcl>.  101.  4.T  X.  W. 
ITS.     ■  3:  4(M 

'!'.'4.  1'lic  rule  as  in  pi  c-nni pliiins  wliich 
may  be  indnlijcd  aL:ain~t  :i  pai-ty  tn  a  <\ut 
ffir  refn^inc'  1'^  pro. luce  d' M-iuiient-;  in  hi- 
y„i---c-siiiTi  il(ie-  Tii't  a[ipl\  ]i>  -ncli  docn- 
nieiit<  as  lie  lia<  wn  riulit  in  liive  in  evi- 
dence williont  ill''  c(iii>i'ii1  ,,f  lii~  adversary, 
and  \\-liicli  lie  i-  iini  ralli'd  iip(.n  to  ]iro- 
dn<-n.      <"'ai-tier    \-.    Tiio-    l.iiiiil.er   Co.    FSS    111. 

5^:;.  2^  N.  F.  n:i2.      '  it:  470 

no.",  X.i  pre-nniyit  ion  c.in  ],•■  iiidnli^ed 
aL';ii!i-;  a  party  for  failure  to  j)rrMhice  Imnk 
■—    r-al'c'--.     wUei-o     -ecimdarv     i'\i.|i-nce     ;'ii''\- 


establishes   their   contents    so    far   as    thev 
are  material.  Id. 

396.  The  failure  of  a  party  to  offer  him- 
self as  a  witness  does  not  justify  any  pre- 
judicial inferences  against  him,  unless  it 
is  shown  that  there  were  facts  peculiarly 
within  his  knowledge  which  were  not  known 
so  fully  to  any  other  witness.  Weeks  v. 
McNulty,  101   Tenn.  495,  48  S.  W.   809, 

43:  185 

397.  No  unfavorable  inference  can  prop- 
erly be  drawn  against  a  corporation  be- 
cause of  a  failure  to  call  its  employees  a» 
witnesses  to  prove  facts  admitted  by  the 
pleadings  of  the  opposite  party.  East  Ten- 
nessee, V.  &  G.  R.  Co.  V.  Kane,  92  Ga.  187, 
18   S.   E.    18,  22:  315 

398.  No  presumption  against  a  railroad 
company  is  raised  by  its  failure  to  prove 
the  height  of  cars  in  a  train  from  which  an 
employee  is  alleged  to  have  been  knocked 
by  a  bridge,  where  the  plaintiff  in  an  ac- 
tion for  his  death  could  make  full  proof  of 
those  matters.  Donald  v.  Chicago,  B.  &  Q. 
R.  Co.   93  Iowa,  284,  61  N.  W.  971, 

33:  492 

399.  Because  a  prisoner  may  not  choose 
to  put  his  character  in  issue  will  not  cause 
him  to  be  prejudiced  in  the  minds  of  the 
jury  thereby.  United  States  v.  Lancaster, 
44   Fed.   896,  10:  333: 

400.  The  refusal  of  the  defendant  in  a 
civil  action  brought  to  recover  damages 
for  an  assault  and  battery,  when  called  as- 
a  witness,  to  answer  questions  in  relation 
to  the  alleged  assault  and  battery,  on  the 
ground  that  his  answers  might  subject  him 
to  a  criminal  prosecution,  may  be  consid- 
ered by  the  jury  in  connection  with  the 
other  evidence  in  the  case  in  determining^ 
the  question  of  his  liability.  Morgan  v. 
Kendall,  124  Ind.  454,  24  N.  E.  143,     9:  445- 

401.  Destruction  by  a  servant  of  his  em- 
ployer's book  after  the  latter's  death  will' 
not  raise  the  presumption  that  they  con- 
tained charges  against  the  servant, — espe- 
cially where  they  were  not  destroyed  until 
after  they  had  been  examined  and  the  serv- 
ant claimed  to  have  been  executing  his 
employer's  orders.  Hay  v.  Peterson,  6  Wyo. 
419,  45  Pac.  1073,  34:  581 

f.  Corporations;  Partnership. 

See  also  supra,  311-315;  infra,  753,  2319. 
For  Editorial  Notes,  see  infra,  XIII.  §§  20, 
26.  31. 

402.  The  burden  of  proving  that  a  bank 
was  a  partner-hip  is  on  the  on^  who  asserts 
it.  especially  wliere  the  proof  shows  its  or- 
ganization under  the  name  of  the  Home 
Si  vines  Bank,  with  a  president,  cashier, 
and  board  of  directors.  Re  Gibbs's  Estate. 
l.")7  Pa.  59.  27  At).  383.  22:  276' 

403.  That  a  note  is  executed  by  persons- 
a-  president  and  secretary  of  a  company 
wliicli  is  the  purported  maker  does  not 
create  a  presumption  that  it  is  a  corpora- 
1  i"ii  ratli(>r  llian  a  partnership.  Duke  v. 
'la\lor,   :57   Fla,   64.   19  So.   172.  31:484 

404.  To  hold  the  owners  of  an  insolvent 
oaiik    individually   liable   a-^   partner-   for   its- 
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debts,  plaintiff  must  show  that  it  was  a 
partnership  enterprise  of  which  defendants 
were  members;  and  until  a  prima  facie  case 
of  partnership  is  made  out  the  burden  can- 
not be  placed  on  defendants  of  showing 
that  it  was  incorporated  or  was  a  limited 
partnership,  to  relieve  themselves  from  lia- 
bility. Hallstead  v.  Curtis,  143  Pa.  352,  22 
Atl.  977,  13:  370 

405.  If  the  absence  of  the  books  and 
papers  of  an  insolvent  bank  affords  a  pre- 
sumption as  to  its  character,  against  either 
party  to  a  suit  to  hold  members  of  the  con- 
cern individually  liable  as  partners  for  its 
debts,  it  must  be  against  plaintiff  where 
the  documents  are  in  possession  of  his  wit- 
ness in  another  state,  beyond  the  reach  of 
process,  while  defendants  are  simply  sm^,Il 
stockholders  without  means  of  reaching 
them  or  compelling  their  production.       Id. 

406.  In  an  action  against  a  railroad  com- 
pany for  the  killing  of  a  man  by  its  station 
agent  while  the  former  was  signing  a  re- 
ceipt book  for  a  package,  it  cannot  be  as- 
sumed, in  order  to  show  that  the  killing 
was  done  while  the  servant  was  engaged  in 
the  master's  business,  that  such  package 
pertained  to  railroad  freight  matter,  where 
the  wrongdoer  iAso  acted  as  agent  for  an 
express  company,  without  some  evidence 
warranting  the  inference  that  the  package 
pertained  to  railroad  freight  rather  tl.an 
express  matter.  Bowen  v.  Illinois  C.  R.  Co. 
1.36  Fed.  306,  70:  915 
Powers  and  acts. 

407.  The  burden  of  proof  as  to  the  right 
of  a  corporation  to  take  property  in  the 
exercise  of  the  right  of  eminent  domain, 
and  to  show  that  tne  particular  property 
is  necessary  for  its  corporate  use,  is  on 
the  corporation.  Allowav  v.  Nashville,  8S 
Tenn.  510,  13  S.  W.  123.  "  8:  123 

408.  It  will  be  presumed  that  directors 
of  a  corporation  were  rightfully  in  session, 
where  the  record  shows  that  they  met  and 
took  official  action.  FTardin  v.  Iowa  R.  & 
Constr.  Co.  78  Iowa.  726,  43  N.  W.  543. 

3:  52 

409.  A  contract  whereby  a  corporation  re- 
ceives needed  property  in  payment  of  stock 
subscriptions  is  presumed  valid  until  the 
contrary  is  shown.  Shields  v.  Clifton  Hill 
Land  Co.  94  Tenn.  123.  28  S.  W.  608. 

26:  509 

410.  The  burden  of  showing  that  a  corpo- 
ration has  committed  or  omitted  acts  whi^'h 
amount  to  a  surrender  or  forfeiture  of  its 
rights  and  privileges  is  upon  the  one  seek- 
ing a  judgment  of  ouster  for  that  reason. 
Xorth  (ic  8.  Rolling-Stock  Co.  v.  People  ex 
rel.  Schaefer.  147  111.  234.  35  N.  E.  608. 

24:  402 
Taxation. 

411.  It  will  be  presumed  that  the  law  re- 
quiring piiyment  of  a  tax  on  the  increase 
of  the  capital  stock  of  a  corporation  has 
been  nomplied  with,  when  the  stock  has 
been  iiicicasod  and  there  is  no  evidence  that 
the  tax  has  not  been  paid.  Peck  v.  Elliott. 
24  C.  C.  A.  425,  47  U.  S.  App.  605.  70  Fed. 
10,  38:  616 


;  Foreign  corporations. 

412.  It  is  a  reasonable  presumption  that 
a  foreign  corporation  which  has  obtained 
a  license  by  depositing  securities  which  it 
had  agreed  to  do  and  which  the  law  re- 
quired as  a  condition  of  the  license  did  so 
in  the  manner  and  for  the  purposes  pre- 
scribed by  the  law.  Lewis  v.  American  Sav. 
&  L.  Asso.  98  Wis.  203,  73  N.  W,  793. 

39:  5.39 

413.  The  presumption  is  that  an  assign- 
ment for  creditors  which  it  is  stipulated 
has  been  made  by  a  foreign  corporation  in 
another  state  to  an  assignee  residing  there- 
in and  where  the  company  was  doing  busi- 
ness, in  conformity  with  the  laws  of  that 
state,  is  valid  and  was  made  in  that  state, 
although  the  home  of  the  corporation  was 
in  another  state.  Fenton  v.  Edwards.  126 
Cal.  43,  58  Pac.  320,  46:  832 

414.  In  support  of  jurisdiction  to  sell 
stock  of  a  foreign  corporation  in  attach- 
ment proceedings,  it  will  be  presumed  that 
the  right  of  a  purchaser  to  a  transfer  will 
be  recognized  and  his  o^vnership  of  the 
stock  be  given  effect  upon  the  books  of 
the  corporation.  Simpson  v.  Jersev  Citv 
Contracting  Co.  165  K  Y.  193,  58  N.  *E.  896. 

55:  796 
Religious  society. 

415.  Incorporation  of  a  church  society 
cannot  be  presumed  merely  because  the 
statute  prescribes  a  mode  by  which  such  .so- 
cieties may  be  incorporated.  Alden  v.  St. 
Peter's  Parish,  158  111.  631,  42  N.  E.  .392. 

30:  232 

g.  Continuance;  Cause. 

Continuance. 
See  also   supra.   171. 

For  Editorial  Notes,  see  infra,  XIII.  S§   14, 
18,  29. 

416.  Presumably,  money  which  came  into 
an  officers  hands  and  should  have  been 
there  was  still  in  his  possession  at  the  time 
of  giving  a  bond,  and  the  burden  is  on  the 
surety  to  prove  that  the  funds  presuma- 
bly in  the  hands  of  his  principal  had  been 
misappropriated  before  he  became  liable 
on  the  bond.  McMullen  v.  Winfield  Bldg. 
&  Loan  Asso.  04  Kan.  298,  67  Pac.  892. 

56:  024 

417.  A  quorum  shown  to  have  been  pres- 
ent will  be  presumed  to  continue  present  at 
proceedings  taken  the  same  day.  imtil  the 
contrarv  is  shown.  State  ex  rel.  Stanford 
v.  Ellinuton.  117  N.  C.  158,  23  S.  E.  2.50. 

30:  .532 

418.  The  fact  that*  less  than  a  quorum  of 
a  legislative  body  are  reported  by  the  tel- 
ler as  voting  when  the  roll  is  called  over- 
comes any  presumption  tliat  a  quorum 
present  earlier  in  the  day  still  continued 
present.  Id. 

419.  A  heavily  encumbered  condition  of 
real  estate  will  be  presumed  to  continue 
unless  something  to  the  contrary  appears, 
so  that  its  existence  at  a  certain  date  is 
sufTiciently  averred  by  an  allegation  of  its 
existence  two  or  three  weeks  earlier.  Childs 
V.  Merrill.  63  Vt.  ^6.3.  22  Atl.  626.       14;  264 
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420.  A  presumption  of  the  continuance 
of  an  agency  arises  from  proof  of  a  prior 
appointment  as  agent  without  anything  to 
show  its  revocation.  Hall  v.  Union  C.  L. 
Ins.  Co.  23  Wash.  610,  63  Pac.  505, 

51:  288 

421.  Seryice  under  a  contract  of  employ- 
ment for  a  fixed  period  continued  after 
the  expiration  of  such  period  will  be  pre- 
sumed to  be  under  the  same  contract;  but 
.■such  presumption  must  yield  to  evidence 
showing  a  change  of  terms.  Home  F.  Ins. 
Co.  V.  Barber,  67  Neb.  644,  93  N.  W.  1024, 

60:  927 

422.  The  fact  that  a  passenger  elevator 
has  been  used  with  safety  for  years  and  is 
not  obviously  dangerous  will  not  justify 
a  presumption  that  it  will  continue  safe, 
and  that  its  use  may  be  continued  without 
examining  it  to  ascertain  if  its  safety 
may  not  have  been  impaired  from  wear. 
Coodsell  V.  Taylor,  41  Minn.  207,  42  N.  W. 
873,  4:  673 

423.  In  an  action  brought  to  enjoin  the 
continuance  of  a  nuisance  caused  by  keep- 
ing a  stock  of  fish  in  certain  premises, 
where  judgment  was  entered  abating  it, 
and  defendant  removed  the  nuisance  within 
a  few  days  thereafter  in  pursuance  of  the 
judgment,  the  continued  occupancy  of  the 
premises  after  the  entry  of  judgment  will 
not  be  presumed  to  be  with  an  intention 
of  constituting  a  continuation  of  the  annoy- 
ance; and  damages,  if  any,  connected  with 
such  occupancy,  are  embraced  in  the  judg- 
ment. Gilbert  v.  Boak  Fish  Co.  86  Minn. 
36.5.   00   X.   W.    767,  58:  735 

424.  Where  insanity  of  a  permanent  type 
or  of  a  continuing  nature,  or  possessed  of 
the  characteristics  of  an  habitual  or  con- 
firmed disorder  of  the  mind,  asdistinguislied 
from  temporary  or  spasmodic  mania,  or 
disorders  of  mind  produced  by  the  violence 
of  disease,  is  shown  to  have  existed  a  short 
time  prior  to  the  commission  of  an  act.  it  is 
presumed  to  continue  up  to  the  time  of  tin- 
I'oiiimission  of  tlio  act.  unless  this  jiresunip- 
tion  is  overcDnie  hv  eotniictoiit  testimony. 
-Nrnistrona-  v.  State.'  30  Fla.  170.  11   So.  (il's. 

17:  4S4 
Cause  generally, 
l^rrii)-    in     Refusiiin-    Instnietion    as    to.    see 

Appeal  and  Error,   1082. 
See    alsf)    infra.    'A2. 

For  F.litnrial   Notes,  see  infra.  XIII.   SS   18. 
27. 

42-1.  The  hiirdfn  is  always  on  the  plain- 
till',  in  an  aeti<in  for  personal  injury,  to 
show  that  the  no^'li.crejice  cliarued  was  the 
prnxiniatp  cause  of  the  injiirw  Cole  v. 
Coriuan  Sav.  &  L.  Soc.  59  C'  C'  A.  .10.1.  12! 
Foil.     11.3.  03:  41  a 

42(i.  Thf  nicic  fact  that  a  Iniildina'  fni'- 
Tiisli'N]  \v]]]i  :;:i-  at  an  iiim~nil  ])i'( --nri'  wa- 
Sft  f'li  lii'<<  from  Ihc  'ja-  dnr^  ii't  in~lif\' 
ai'  'ni  frTi'iiof  that  ihc  im-rr:; -c:]  iirc^^nr!' 
r-aii-c]    tho    lli'r.       I'.arrirknia:!    \-.    Mali"",    (')]] 

(■<<_    \7,  \y.   \';i.  n:;t,  :,■_]  s.   v.   ■■'.■17.       it:  !t-j 

4-27.  .MiliniiL't,  tho  liiinlcii  i-  u>M,r,  i]i.- 
w:irf4!'-rii-.i.!i:;i  11  to  f'\cn-c  fai'iii'i'  to  .Itdiv''! 
f-)-)irit--  (li'[)ii~it  (.(]  witli  liini  f'-r  -loi-auc  in 
a(-(v,7-,j;nirT    \v\ih    the    terms    ni    \]tr    cMinrar-t. 


yet,  when  he  shows  a  return  of  the  pack- 
ages stared,  and  that  the  contents  were  lost 
by  leakage,  the  owner  must,  m  order  to 
hold  him  liable  for  the  loss,  prove  that  the 
leakage  was  caused  by  his  fault.  Taussig 
V.   Bode,   134  Cal.   260,   66   Pac.   259, 

54:  774 

428.  The  burden  is  on  one  charged  with 
injuring  adjoining  property  by  the  fumes 
generated  in  his  factory,  of  showing  that 
the  injury  complained  of  proceeds  from 
other  causes,  if  the  liability  of  the  fumes 
to  cause  the  injury  is  shown.  Frost  v. 
Berkeley  Phosphate  Co.  42  S.  C.  402,  20 
S.  E.  280,  26:  693 

429.  In  an  action  for  injuries  resulting 
from  negligence,  in  which  the  plaintiif 
shows  the  injury  received,  that  it  occurred 
by  reason  of  the  negligence  of  the  defend- 
ant and  without  the  fault  or  negligence 
of  the  plaintiff  contributing  thereto,  and 
that  the  plaintiff  employed  a  skilful  phy- 
sician and  surgeon,  the  burden  is  on  the 
defendant  to  establish  the  truth  of  an  as- 
sertion by  him  that  the  pain  and  deformity 
were  not  the  result  of  the  injury,  but  were 
caused  by  plaintiff's  negligence  in  the 
treatment  of  the  member  injured.  Goshen 
v.  England,  119  Ind.  368,  21  X.  E.  977. 

5:  253 

430.  In  an  action  for  breach  of  a  con- 
tract to  give  plaintiff  permanent  employ- 
ment so  long  as  his  services  are  satisfac- 
tory, the  burden  is  upon  the  defendant  to 
show  that  the  discharge  was  for  good 
cause.  Rhoades  v.  Chesapeake  &  O.  R.  Co. 
49  W.  Va.  494,  39  S.  E.  209,  55:  170 
Of  death. 

Instructions  as  to,  see  Trial.  801. 
For  Editorial  Xotes,  see  infra,  XIII.  §§  18, 
28. 

431.  The  burden  of  proof  as  to  the  man- 
ner and  cause  of  death  is  upon  the  plain- 
tiff in  a  suit  upon  an  accident  policy.  Man- 

'  ufacturers'   Acci.   Indemnity   Co.   v.   Dorgan, 

:  16  U.  S.  App.  290,  7  C.  C.  A.  581.  58  Fed. 

:  045.  22:  620 

i      432.  The  burden  of  proof  to  establish  the 

I  suicide   of  one  whose   life  is   insured   is  on 

the    insvirer,    when    suicide    is    set    up    as    a 

defense.     Leman   v.  Manhattan  L.  Ins.  Co. 

46  La.  Ann.   1189,  15  So.  388,  24:  589 

433.  The  burden  of  proving  the  defense 
of  suicide  in  an  action  on  a  policy  of  life 
instirance  is  upon  the  insurer,  where  it  is 
a  question  whether  the  death,  caused  by  a 
gunshot   wound,   was   accidental   or  by   sui- 

•ide.  Bovnton  v.  Equitable  Life  Assur.  Co. 
105  La.  202.  29  So.  490.  52:  687 

434.  To  defeat  recovery  upon  a  mutual 
henefit  certificate  because  of  suicide  of  the 
member,  the  burden  of  establishing  sui- 
cide is  upon  the  society.  Cox  v.  Royal 
Tribe  of  Joseph.  42  Or.  365,  71  Pac.  73, 

60:  620 

435.  The  presumption  of  death  from  nat- 
ural causes  may  be  considered  by  the  jury 
i;i     di'tcrinitiing    the    cause    of    death    of    a 

iifiiiluM-  of  a  mniual  benefit  society,  who 
\:i-  fnnnd  dead  in  the  watei'.  where  the 
'vidincc  is  not  such  as  to  explain  or  indi- 
cate- how  the  body  came  to  be  there.       Id. 
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436.  Tlie  presumption  against  suicide  will 
stand  and  be  decisive  of  the  case  until  over- 
come by  testimony  which  shall  outweigh 
the  presumption,  where  a  passenger  on  a 
sleeping  car  disappears  from  it  in  the  night 
and  is  found  the  next  morning  dead  upon 
the  track,  between  the  rails,  with  his  over- 
coat on,  and  the  facts  exclude  every  hy- 
pothesis except  suicide  or  accident.  Stand- 
ard L.  &  A.  Ins.  Co.  V.  Thornton,  40  C.  C. 
A.  564,  100  Fed.  582,  49:  116 

437.  The  presumption  is  in  favor  of  the 
theory  of  accidental  death,  when  the  evi- 
dence as  to  suicide  or  accident  is  so  nearly 
balanced  as  to  leave  the  question  in  doubt. 
Mutual  L.  Ins.  Co.  v.  Wiswell,  56  Kan.  765, 
44  Pac.  996,  35:  258 

438.  The  burden  is  on  the  insurance  com- 
pany to  prove  that  an  accidental  death  was 
from  one  of  the  excepted  causes  under  a 
policy  covering  death  through  extraordi- 
nary, violent,  and  accidental  means,  "with- 
in the  intent  and  meaning  of  the  condi- 
tions" therein  recited.  Anthony  v.  Mer- 
cantile Mut.  Acci.  Asso.  162  Mass.  354, 
38    N.    E.    973,  26:  406 

439.  The  burden  of  proof  that  death  by 
accident  was  within  an  exception  in  an  ac- 
cident insurance  policy  is  upon  the  insurer 
after  proof  of  accidental  death.  Fidelity 
&  C.  Co.  V.  Sittig,  181  111.  Ill,  54  N.  E. 
903,  48:  359 

440.  The  presumption  against  suicide  is 
not  sufficient  to  sustain  a  cause  of  action 
under  an  insurance  policy  against  death 
brought  about  by  "some  external  cause  or 
accident,  and  not  by  disease  or  any  volun- 
tary act,"  where  the  insured,  who  went  to 
bed  as  usual,  was  found  next  morning  in 
a  cistern  underground,  back  of  the  house, 
with  underclothes,  pants,  and  stockings  on, 
but  no  coat,  and  the  opening  to  the  cis- 
tern was  15x20  inches.  Johns  v.  North- 
western Mut.  Relief  Asso.  90  Wis.  332,  63 
N.  W.  276,  41 :  587 

h.  As  to  Skill;  Negligence;  Care. 

1.  Of  Person   Causing  Injury. 

a.  In  General. 

Soe  also  supra.  425,  428;  Trial,  353. 
For  Editorial  Notes,  see  infra,  XIII.  §§  15- 
17,  31. 

441.  Negligence  cannot  he  a  mere  matter 
of  coniecture,  but  must  be  fairly  inferable 
from  the  evidence.  Omaha  v.  Bowman,  52 
Nob.   293,  72  N.  W.  316,  40:  .531 

442.  Negligence  must  be  proved  and  will 
not  be  imputed  or  presumed.  Jacksonville. 
T.  &  K.  AY.  R.  Co.  v.  Peninsular  Land,  T. 
&  Mfg.  Co.  27  Fla.  1.  157,  2  So.  061,  9  So. 
689.  17:  3:3 

443.  The  mere  fae(  of  injury  raises  no 
presumption  of  neolisiciico  acainst  either 
plaintiff  or  dofondant.'  Culf.  C.  &  S.  F.  R. 
Co.  v.  Shioder.  88  Tex.  1.52.  .30  S.  W.  002. 

28:  5.3S 

444.  A  presumption  of  negligence  does 
not   arise  from   the   fact   of  an   iiijnry.   wlieii 


the  act  that  caused  the  injury  is  wholly 
unknown  or  undisclosed.  Benedick  v.  Potts, 
88  Md.  52,  40  Atl.  1067,  41 :  478 

445.  The  doctrine  of  res  ipsa  loquitur 
ha's  no  application  where  all  the  facts  and 
circumstances  appear  in  evidence.  Gibson 
V.  International  Trust  Co.  177  Mass.  100, 
58  N.  E.  278,  52:  928 

446.  An  accident  which,  in  the  ordinary 
course  of  things,  could  not  have  happened  if 
proper  care  had  been  used,  affords  reasona- 
ble evidence,  in  the  absence  of  explanation, 
that  it  arose  from  want  of  care.  Snvder 
V.  Wheeling  Electrical  Co.  43  W.  Va.  '661, 
28  S.  E.  733,  39:  499 

447.  The  mere  happening  of  an  accident 
causing  injury  is  evidence  of  negligence 
whenever  the  thing  causing  the  injury  is 
under  control  of  defendant,  and  the  acci- 
dent is  such  as,  in  the  ordinary  course  of 
things,  does  not  happen  if  those  who  have 
the  management  use  proper  care.  Esberg- 
Gunst  Cigar  Co.  v.  Portland,  34  Or.  282, 
55  Pac.  961,  43:  435 

448.  The  mere  happening  of  an  accident 
is  not  sufficient  to  show  negligence  as  be- 
tween persons  having  no  contract  relations 
with  each  other  if  other  evidence  shows  due 
care  under  the  circumstances.  Stearns  v. 
Ontario  Spinning  Co.  184  Pa.  519,  39  Atl. 
292,  39:  842 

449.  A  plaintiff  who  grounds  his  action 
upon  an  allegation  of  negligence  by  the 
defendant  must  show,  not  only  that  the 
conduct  of  which  he  complains  was  negli- 
gent in  character,  but  also  that  it  Avas  vio- 
lative of  some  duty  which  was  owing  to 
him.  Newark  Electric  Light  &  P.  Co.  v. 
(Jarden.  23  C.  C.  A.  649,  39  U.  S.  App.  416. 
78    Fed.   74,  37:  725 

450.  The  burden  of  proving  negligence 
causing  an  injury,  in  a  case  in  which  there 
is  no  special  absolute  duty  which  is  not 
reciprocal,  imposed  by  law  or  by  contract 
upon  the  doer,  in  relation  to  the  causal 
act  or  omission,  but  where  the  rights  and 
duties  of  both  parties  are  co-ordinate  and 
complementary,  is  not  discharged  without 
proof  of  the  failure,  of  the  defendant  to 
exercise  that  degree  of  care  which  the  law 
requires.  Cleveland.  C.  C.  &  St.  L.  R.  Co. 
v.  Berry,   152  Ind.  607.  53  N.  E.   415, 

46:  33 

451.  The  law  does  not  cast  on  the  plain- 
tiff the  burden  of  ])roving.  not  only  fault  or 
negligence  on  the  part  of  the  defendant, 
lint  also  what  that  fault  or  negligence  was; 
and  when  he  has  proved  that  the  defendant 
caused  the  injury,  the  burden  is  then 
thrown  on  the  latter  to  show  that  he  was 
not  oiiilt\-  of  nesligence.  Treadwell  v. 
Whittier.    SO    Cal.    574.    22    Pac.    266, 

6:  498 
h.  Carriers. 

(1)    Of  Passengers. 

\s   to   Elevators,   see   infra.   560-562. 
For  Fditorial  Notes,  see  infra,  XIIL   §§   17, 
.12 

452.  The  burden  of  overcoming  the  pre- 
suinption    of    ncLiligencp    arising    from    evi- 
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dence  of  the  occurrence  of  an  accident  and 
injury  to  a  passenger  is  upon  the  carrier. 
Louisville,  K  A.  &  C.  R.  Co.  v.  Snider,  117 
Ind.  435,  20  N.  E.  284,  3:  434 

453.  Injury  to  a  passenger  on  a  train  is 
prima  facie  evidence  of  the  carrier's  neg- 
ligence. Baltimore  &  P.  R.  Co.  v.  Swann, 
81   Md.  400,  32  Atl.  175,  31:  313 

454.  A  presumption  that  an  accident 
causing  injury  to  a  passenger  is  due  to  the 
negligence  of  the  carrier  or  its  wrongful  act, 
neglect,  or  default,  is  created  by  a  statute 
making  the  carrier  liable  for  every  injury 
to  a  passenger  not  caused  by  his  criminal 
negligence  or  violation  of  a  rule  or  regula- 
tion. Chicago,  R.  I.  &  P.  R.  Co.  v.  Zernecke, 
59  Neb.  689,  82  N,  W.  26,  55:  610 

455.  An  inference  of  negligence  attribu- 
table to  a  carrier  may  arise  when  a  passen- 
ger is  injured  through  some  defect  in  the 
carrier's  appliances  or  some  act  or  omission 
of  the  carrier's  servant,  which  might  have 
been  prevented  by  a  high  degree  of  care. 
Whalen  v.  Consolidated  Traction  Co.  (N.  J. 
Err.  &  App.)  61  N.  J.  L.  606,  40  Atl.  645. 

41:  836 

456.  To  throw  upon  a  carrier  the  burden 
of  disproving  negligence  in  case  of  injury 
to  a  passenger,  it  must  first  be  shown  that 
the  injury  complained  of  resulted  from  the 
breaking  of  machinery,  collision,  derailment 
of  cars,  or  something  improper  or  unsafe 
in  the  conduct  of  the  business  or  in  the 
appliances  of  transportation.  Thomas  v. 
Philadelphia  &  R.  R.  Co.  148  Pa.  180.  23  Atl. 
089.  15:  416 

457.  Where  the  cause  of  the  accident  by 
which  a  passenger  was  injured  is  known  as 
well  to  the  passenger  as  to  the  carrier,  the 
presumption  of  negligence  which  arises  from 
the  mere  fact  of  injury  to  a  passenger 
while  on  the  carrier's  vehicle  has  no  appli- 
cation; but  the  passenger  must  af!irmative- 
Iv  show  neoliopiice.  Fearn  v.  West  .Tersev 
Ferrv  Co.  l'43  Pa.  122,  22  Atl.  708,     13:  366 

458.  No  presumption  of  negligence  on  the 
part  of  a  carrier  arises  froni  the  naked  fact 
that  an  injury  has  been  inflicted  upon  a 
passenger,  unless  it  appears  that  it  did  not 
result  from  something  entirely  disconnected 
with  the  operation  of  the  road  and  with 
wjirli  neither  the  company  nor  its  em- 
plovecs  had  anything  whatever  to  do;  such 
presumption  must  arise,  if  at  all.  from  the 
cause  of  injury  or  fnun  other  circiunstances 
attending  it.  reiiiis\lvania  R.  Co.  v.  Alac- 
Kinney.    124    Pa.    4fi2.    17    Atl.    14.        2:  820 

459.  No  jivesumption  of  negligence  can 
arise  from  tlie  mere  fact  that  a  passenger 
was  injured  wliile  atteiii]it ing  to  ])ass  from 
one  ear  to  another  while  the  train  was  in 
motion.  ^IcAfee  v.  Htiidekojier.  9  .\]ip.  T). 
('.    36.  34:  720 

4fl().  \\'iien  iiijri'y  to  a  passenger  on  a 
railroad  train  is  sliown  to  liaxc  been  caused 
i)\'  the  f;illiiig  npiiii  her  head  of  a  ventilat- 
ing window  from  the  eoarli  in  whieli  -he 
wa  -  riding,  the  carrier  to  avoid  liability  for 
i;iiiifir>  iiiii-t  -.lin\v  by  a  pri'ponilera  nee  of 
p\-idrnrc  tliaf  llie  injnrv  was  eause.i  liy 
-..iiiciliiiiL;  itol  nnder  its  eontrol.  and  not 
-rotii    anv   fault    or   want    ^^f   i-are   or   wateh- 


fulness  upon  its  part.     Och  v.  Missouri,  K. 
&  T.  R.  Co.  130  Mo.  27,  31  S.  W.  962, 

36:  442 

461.  An  injury  to  a  passenger  on  a  rail- 
road train  sitting  next  to  an  open  window, 
by  a  blow  on  his  eye  by  some  hard  sub- 
stance, probably  a  piece  of  coal,  hurled  with 
considerable  force,  while  the  engine  of  an- 
other train  was  directly  opposite  the  win- 
dow, passing  in  another  direction,  where 
there  is  nothing  to  explain  the  cause  of  the 
accident,  does  not  create  a  presumption  of 
negligence  against  the  carrier.  Pennsylva- 
nia R.  Co.  v.  MacKinney,  124  Pa.  462,  17 
Atl.  14,  2:  820 

462.  The  mere  fact  that  a  passenger  seat- 
ed in  a  car  at  an  open  window  was  sti'uck 
on  the  arm  by  a  missile  which  he  did  not 
see  and  which  could  not  be  found,  with  suf- 
ficient force  to  fracture  the  arm,  without 
evidence  that  anyone  was  near  the  train 
on  the  outside  Avho  could  have  inflicted  the 
injury,  does  not  raise  a  presumption  of  the 
carrier's  negligence.  Thomas  v.  Philadel- 
phia &  R.  R.  Co.  148  Pa.  180,  23  Atl.  989, 

15:  416 

463.  Where  it  is  shown  that  a  coupling 
pin  thrown  against  plaintiff  wlme  a  train 
was  passing  came  from  the  train,  it  is  fair 
to  infer  that  the  employees  of  the  railroad 
company  placed  the  pin  there,  and  that  the 
railroad  company  is  responsible  therefor,  in 
the  absence  of  evidence  to  the  contrary. 
Doyle  V.  Cliicago,  St.  P.  &  K.  C.  R.  Co.  77 
Iowa,   697,  42   N.   W.   555,  4:  420 

464.  No  presumption  of  negligence  on  the 
part  of  a  railroad  companv  arises  from  in- 
jury to  a  passenger  by  the  fall,  upon  a 
train,  of  a  rock  which  became  detached 
from  the  natural  hillside  more  than  300 
feet  from  the  top  of  the  cut  through  which 
the  railroad  ran.  Fleming  v.  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  158  Pa.  130,  27  Atl. 
858.  22:  .351 

465.  In  case  of  injury  to  a  passenger  by 
reason  of  an  obstruction  along  the  line  of 
a  railroad,  the  carrier  has  the  burden  to 
prove  that  it  was  the  result  of  the  passen- 
ger's negligence,  or  that  the  most  thorough 
and  perfect  diligence  could  not  have  fore- 
seen and  prevented  the  injury.  Carrico  v. 
West  Virginia  C.  &  P.  R.  Co.  39  W.  Va. 
86,  19  S.  E.  571,  24:  50 
Derailment. 

466.  The  burden  of  proof  is  thrown  upon 
a  railroad  company  in  an  action  by  a  pas- 
senger for  injuries  caused  by  a  train  leav- 
'')'!  the  track,  to  show  that  the  accident 
was  not  caused  by  want  of  care  on  its  part, 
when  the  derailment  is  admitted,  and  there 
is  evidence  that  at  the  time  of  the  acci- 
dent the  train  was  running  down  a  steep 
incline  on  a  new  and  curved  track,  at  a  dan- 
gerous and  lunisual  speed.  Mitchell  v. 
Southern  P.  R.  Co.  87  Cal.  62,  25  Pac.  245. 

11:  130 
407.  The  derailment  of  a  street  railway 
ear.  by  which  a  passenger  is  injured,  raises 
a  presumption  of  the  carrier's  negligence. 
Spellman  v.  Lincoln  Rapid  Transit  Co.  36 
Xeb.  890.  55  N.  W.  270,  20:  316 
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Collision. 

For  Editorial  Xotes.  see  infra,  XIII,  §§  17, 
31,    32. 

468.  A  passenger  injured  in  a  collision  of 
cars  on  the  railroad  is  entitled  to  the  bene- 
fit of  a  presumption  of  negligence  on  the 
part  of  the  carrier.  Fredericks  v.  North- 
ern C.  R.  Co.  157  Pa.  103,  27  Atl.  689,  22:  306 

469.  The  meeting  of  two  cars  in  a  head- 
end collision  on  a  single-track  railway  is 
proof  of  negligence  on  the  part  of  those  in 
charge  of  the  cars,  in  the  absence  of  any 
evidence  to  the  contrary,  for  the  conse- 
quences of  which  their  employer  is  respon- 
sible. Peterson  v.  Seattle  Traction  Co.  23 
Wash.  61.5,  63  Pac.  539,  65  Pac.  543,  53:  586 

470.  Xo  presumption  of  negligence  on  the 
part  of  a  street  car  company  arises  from 
the  mere  fact  of  injury,  without  his  fault, 
to  a  passenger  on  one  of  its  cars  in  conse- 
quence of  a  collision  with  a  wagon  on  the 
highway.  Hawkins  v.  Front  Street  Cable 
R.  Co.  3  Wash.  592,  28  Pac.  1021,     16:  808  \ 

471.  The  mere  fact  of  injury  to  a  street  j 
car  passenger  by  collision  of  the  car  with 
a   vehicle   raises   no   presumption   of   negli- 
gence   against    both    the    carrier    and    the  I 
owner   of   the   vehicle.     Harrison   v.    Sutter  i 
Street  R.  Co.  134  Cal.  549,  66  Pac.  787.        i 

55:  608 
Assaults.  I 

472.  A  carrier  has  the  burden  of  showing  | 
that  its  conductor,  in  beating  a  passenger 
in  alleged  self-defense,  used  no  more  force 
than  appeared  to  him,  as  a  reasonable 
man,  necessary  to  repel  the  assault.  St. 
Louis  S.  W.  R.  Co.  V.  Jones,  64  Ark.  613, 
44  S.  W.  809,  39:  784 

473.  Where  a  peaceable  passenger  on  a 
street  car  is  imlawfuUy  assaulted  and  in- 
jured by  the  conductor,  the  burden  is  on 
the  carrier  to  show  that  there  was  no  negli- 
gence on  its  part,  and  that  the  injury  was 
the  result  of  unavoidable  accident.  Kohner 
y.  Capitol  Traction  Co.  22  App.  D.  C.  181. 

62:  875 
Mimic  railway. 

474.  Injury  to  a  person  who  was  on  a  car 
when  it  entered  a  tunnel  on  a  mimic  rail- 
way operated  as  an  amusement,  and  was 
not  on  the  car  when  it  emerged,  bxit  was 
found  in  an  unconscious  state  in  the  tun- 
nel, does  not  raise  a  presumption  of  the 
proprietor's  negligence,  when  there  was  no 
defect  in.  or  abnormal  condition  afl'eoting, 
the  Tiieans  of  actual  transportation,  and 
the  other  occupants  of  the  car  passed  safelv 
throuoli.  Benedick  v.  Potts.  88  .Md.  52.  40 
Atl.  10(57.  41:  478 
Sleeping  car. 

475.  Mere  proof  of  loss  of  money  by  a 
passenger  while  occiip\ing  a  berth  in  a 
sleeping  car  <l<ies  not  make  out  a  ]iriina  facie 
case  against  the  carrier  operating  tlu'  ear: 
and  to  su-;tain  a  recnvorv  «ome  cvidenoc  of 
necrliirence  on  the  pait  of  the  cari'ier  nni-jt 
be  Liiven.  Carpenter  v.  Xew  York.  X.  H.  iS: 
H.  R.  Co.  124  X.  Y.  5!!.  20  X.  E.  •277.  11 :  750 
Street  cars. 

S"^   also   supra,   455,   407.   400-471.    47:^, 

470.   Tlip   lirrakiniT  of  a  trollcv   pol,.   whil>> 
beitiii   nianipnlati'd   in   tlif   u-ual    \va\-   to   if- 
kR.A.  Diir,— 7>*. 


verse  the  direction  of  the  car  imposes  upon 
the  carrier  the  burden  of  provipg  its  lack 
of  negligence,  in  an  action  by  a  passenger 
injured  by  the  accident.  Keator  v.  Scran- 
ton  Traction  Co.  191  Pa.  102,  43  Atl.  86. 

44:  546 

477.  The  ordinary  burning  out  of  a  fuse 
in  an  electric  car  is  not  prima  facie  evi- 
dence of  negligence  on  the  part  of  the  car- 
rier. Cassadv  v.  Old  Colony  Street  R.  Co. 
184  Mass.  156,  68  X.  E.  10,     *  63:  285 

478.  Negligence  on  the  part  of  a  .street 
railway  company  is  presumed  where  a  car 
becomes  unmanageable  on  a  grade,  and  be- 
gins to  descend  so  as  to  imperi'  .he  safety 
of  passengers  on  a  following  car.  Palmer 
V.  Warren  Street  R.  Co.  206  Pa.  574.  56 
Atl.  49,  63:  .507 

479.  An  accident  to  a  person  waiting  for 
a  street  car,  who  is  struck  by  the  sudden 
switching  of  the  car  upon  a  side  track,  does 
not  make  a  prima  facie  case  of  negligence 
on  the  part  of  the  carrier.  Donovan  v. 
Hartford  Street  R.  Co,  65  Conn.  201,  32 
Atl.  350,  29:  297 
Public  carriage. 

480.  The  carrier  has  the  burden  of  prov- 
ing freedom  from  negligence,  on  proof  of 
injury  to  a  passenger  in  a  public  carriage, 
resulting  from  the  running  and  kicking  of 
the  horses,  which  the  driver  could  not  con- 
trol. Budd  V.  United  Carriage  Co.  25  Or. 
314,  35  Pac.  600,  27:  279 

(2)  Of   Freight. 

See  also  infra,  536. 

For  Editorial  Notes,  see  infra,  XTH.  §§  15, 
32. 

Loss. 

For  Editorial  Notes,  see  infra,  XIII.  §  15. 

481.  The  nondelivery  by  a  carrier  of 
goods  which  it  has  undertaken  to  transport 
is  presumptive  evidence  of  negligence  on 
its  part,  in  the  absence  of  any  evidence 
showing  the  circumstances  of  the  loss. 
Browning  v.  Goodrich  Transp.  Co.  78  Wis. 
391.   47   X.   W.   428.  10:  415 

482.  Xegligence  on  the  part  of  the  car- 
rier will  be  presumed  where  three  dogs  are 
delivered  to  it  for  transportation  securely 
crated,  and  but  two  reach  their  destination, 
Avithout  any  account  being  given  of  the 
missing  one.  Adams  Exp.  Co.  v.  Walker, 
26  Ky.  L.  Rep.  1025.  83  S.  W.  106.     67:  412 

48.3.  A  carrier  has  the  burden  of  showing 
its  want  of  negligence,  when  property  is 
lost  in  transit,  although  shipped  under  a 
contract  which  limits  the  carrier's  liabil- 
ity to  a  loss  resultincr  from  its  negli<rence. 
:\ntchell  V.  Carolina  C.  R.  Co.  124  X.  C. 
•2:16.  32  S.  E,  071.  44:  515 

4S4.  Tlio  liunlen  i-  on  the  carrier  in  an 
action  for  failure  to  deliver  woods,  to  prove 
ir<  alleged  freedom  from  faiilt  or  nepli- 
ccnce.  where  it  admits  the  contract,  and 
llicri  alleiios  that  the  l^uikI-.  wen'  -aff!\- 
cairicd  and  stored  in  its  warehouse  at 
th>'ir  (li'-tinaliiin  uTider  circuni-tanci's  that 
Ti'dn.i'il  it-  oMiLiation-  to  that  .if  uarf^- 
liou>i'inan,    and    wliile    so    stmi-.l    were    de- 
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stroyed  by  fire  without  fault  or  negligence 
on  its  pari.  Wilson  v.  California  C.  R.  Co. 
94  Cal.  166,  29  Pac.  861,  17:  685 

485.  The  burden  of  proving  negligence  is 
upon  the  plaintiff  in  an  action  against  a 
carrier  for  the  loss  of  livestock,  where  the 
owner  agreed  to  take  care  of  the  stock 
during  transportation  and  load  and  unload 
them  at  his  own  expense.  Terre  Hatite  & 
I.  R.  Co.  V.  Sherwood,  132  Ind.  129,  31  N. 
E.  781,  17:  339 

486.  Negligence  is  not  presumed  in  case 
of  loss  of  property  in  the  hands  of  a  car- 
rier by  a  flood  which  is  so  unprecedented 
as  to  be  properly  considered  an  act  of  God 
or  inevitable  accident.  Long  v.  Pennsyl- 
vania R.  Co.  147  Pa.  343,  23  Atl.  459, 

14:  741 
Damage. 
For  Editorial  Notes,  see  infra,  XIII.  §  32. 

487.  When  a  shipper  has  shown  that  the 
property  was  delivered  to  the  initial  car- 
rier in  good  condition,  any  carrier  against 
which  suit  is  brought  for  negligent  injury 
to  the  property  has  the  burden  of  showing 
that  the  iniury  was  not  caused  by  its  negli- 
gence. Pennsylvania  R.  Co.  v.  Naive,  112 
Tenn.  239,  79  S.  W.   124,  64:  443 

488.  A  common  carrier  receiving  for 
transportation  property  in  good  condition 
under  a  bill  of  lading  exempting  it  from 
liability  for  injury  to  the  property  by 
wet  has  the  burden,  in  order  to  escape  lia- 
bility, in  case  it  delivers  the  property  in  a 
wet  condition,  of  showing  that  it  was  not 
due  to  its  negligence.  Mears  v.  New  York, 
X.  H.  &  H.  R.  Co.  75  Conn.  171,  52  Atl. 
610,  56:  884 

480.  Negligence  on  the  part  of  the  carrier 
cannot  be  inferred  from  the  mere  fact  that 
property  was  injured  by  wet  while  in  its 
possession    for    transportation.  Id. 

490.  Where  goods  are  shipped  under  a 
contract  exempting  the  carrier  from  lia- 
bility for  the  breakage  of  certain  kinds  of 
goods,  and  are  delivered  to  the  consignee  in 
a  broken  condition,  if  the  carrier  shows 
that  the  broken  articles  are  within  the 
exception  of  the  contract,  the  owner,  to 
recover  for  their  loss,  must  show  that  the 
carrier's  negligence  was  the  sole  or  an  ac- 
tive co-operative  cause  in  producing  the 
damage.  The  law  does  not.  in  such  cases, 
presume  negligence  from  the  fact  of  the 
breakage  so  as  to  cast  the  burden  of  prov- 
ing its  absence  on  the  carrier.  Witting  v. 
St.  Louis  &  S.  F.  R.  Co.  101  Mo.  631,  14  S. 
W.  743,  10:  602 

Delay. 

4'M.  A  oaniiM-  has  tlio  Imrdoii  of  showing 
diliuf-neo  to  avciid  delay  in  the  transporta- 
tion and  delivorv  of  poiisliablo  freisrht. 
Parker  v.  Atlanti.-  Coast  Line  R.  Co.  133  X. 
C.   .-iR.-,.   45   R.  E.   r,.-)S.  63:  827 

192.  On  prodf  df  a  dolay  in  tho  delivery 
of  cattle  by  a  oarriof  at  tlio  place  iif  their 
destination,  a  prima  facie  case  is  made  out 
;)L.'aiii>1  it.  anil  llic  Imi'don  nt'  proof  then 
rc^ji  iHion  it  I"  ~li(A\-  that  it  was  not 
rr~iHiti^ililc  for  ilio  dcbw.  I'.(i~1p\-  v.  L.alti- 
-v-Tc  ,^c  0.  R.  Co.  r,-i  W.  Va.  .-.t;.1.  AC,  '<.  K. 
nn.  Gti:  87 1 


c.  Railroads;   Street^  Railway. 

Railroads  generally. 

See  also  supra,  530-532;   Railroads,  286. 

493.  It  is  not  the  duty  of  a  defendant 
railroad  company  to  give  any  account  or 
explanation  of  the  injury  sustained  by  the 
plaintiff  for  which  the  action  is  brought. 
Price  V.  Philadelphia,  W.  &  B.  R.  Co.  84  Md. 
506,  36  Atl.  263,  36:  213 

494.  A  presumption  of  negligence  arises 
from  the  blowing  of  a  locomotive  whistle 
loudly  and  repeatedly  under  a  bridge  con- 
stanth'  used  by  all  kinds  of  vehicles. 
Mitchell  V.  Nashville,  C.  &  St.  L.  R.  Co.  100 
Tenn.  329,  45  S.  W.  337,  40:  426 

495.  Xegligence  of  a  railroad  company  in 
case  a  door  falls  from  a  moving  freight 
train  upon  a  pedestrian  is  presumed  imder 
the  Arkansas  statute  providing  that  rail- 
roads shall  be  "responsible  for  all  dam- 
ages to  persons  or  property  done  or  caused 
bv  the  running  of  trains."  St.  Louis,  I.  M. 
&■  S.  R.  Co.  V.  Neelv,  63  Ark.  636,  40  S.  W. 
130,  '  .37:  616 

496.  Presumption  of  negligence  arising 
out  of  the  doctrine  of  res  ipsa  loquitur  ap- 
plies to  the  falling  of  cross-ties  from  a  rail- 
road car  injuring  a  person  walking  over  a 
footpath  running  beside  the  roadbed,  but 
upon  the  right  of  wav.  Howser  v.  Cum- 
berland &  P.  R.  Co.  80  Md.  146,  30  Atl.  906, 

27:  154 

497.  An  injury  to  a  railroad  track  in- 
spector by  an  iron  pin  thrown  off  from  a 
tender  on  a  train  nm  by  a  company  other 
than  hfs  employer,  while  he  was  standing 
more  than  10  feet  from  the  track,  does  not, 
by  virtvie  of  the  maxim  res  ipsa  loquitur, 
entitle  him  to  recover  from  the  owner  of 
the  train,  without  showing  its  negligence. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Berrv. 
152  Tnd.  607.  53  N.  E.  415.  46:  33 

498.  The  presumption  that  a  railroad 
company  was  negligent  if  a  person  was 
killed  by  a  train  is  overcome  where  it  is 
shown  that  the  person  must  have  been  sit- 
ting or  lying  on  the  track,  between  mid- 
niglit  and  davlight.  Parish  v.  Western  & 
A.  R.  Co.  102  Ga.  285,  29  S.  E.  715,      40:  364 

499.  The  finding  of  the  body  of  a  child 
on  a  railroad  track,  where  it  had  been 
struck  by  a  train,  raises  no  presumption  of 
negligence  on  the  part  of  the  company,  al- 
though the  track  was  straight  and  clear, 
where  there  is  nothing  to  show  the  cir- 
cumstances of  the  accident,  or  how  long  the 
child  had  been  on  the  track  when  struck. 
Ward  V.  Southern  P.  Co.  25  Or.  433,  36  Pac. 
166,  23:  715 

500.  No  presumption  as  to  the  guilt  or 
innocence  of  either  party  arises  from  the 
fact  of  injury  by  a  collision  between  a  train 
and  a  traveler  on  foot  at  a  railroad  cross- 
ing. Oahagan  v.  Boston  &  M.  R.  70  X.  H. 
441.  .i0  Atl.  146.  55:  426 
Signal  torpedoes. 

oOl.  The  presence  of  a  signal  torpedo 
upon  the  planking  Avhere  a  highway  crosses 
a  railroad  track  is  not  of  itself  evidence  of 
ncgligenoe  on  tho  part  of  the  railroad 
company  in  failing  properly  to  care  for  the 
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torpedo.     Obertoni  v.  Boston  &  M.   R.   186 
Mass.   481,  71   N.   E.   980,  67:  422 

502.  No  presumption  of  negligence  on  the 
part  of  a  railroad  company  or  its  em- 
ployees arises  from  the  fact  of  an  injury 
to  a  boy  who  picks  up  a  signal  torpedo  on 
the  railroad  track,  and  from  the  fact  that 
the  railroad  employees  have  been  in  posses- 
sion of  such  torpedoes.  Cleveland,  T.  &  V. 
R.  Co.  V.  Marsh,  63  Ohio  St.  236,  58  N.  E. 
821.  52:  142 
Injury   to    livestock. 

See  also  infra.  524. 

For  Editorial  Notes,  see  infra,  XIII.  §§  15, 
17. 

503.  The  killing  of  a  mule  by  a  train 
raises  a  presumption  of  negligence  on  the 
part  of  the  railroad  companv.  Mack  v. 
South  Bound  R.  Co.  52  S.  C.  323,  29  S.  E. 
905,  40:  679 

504.  The  presumption  of  negligence  on 
the  part  of  a  railroad  company  when  cattle 
are  killed  by  a  train,  under  N.  C.  Code,  § 
2326.  extends  to  the  killing,  by  a  train,  of 
oxen  which  became  suddenly  frightened  at 
the  headlight  of  a  train  and  jumped  upon 
the  track  from  a  highway  along  which 
thev  were  beintr  driven  hitched  to  a  cart. 
Randall  v.  Richmond  &  D.  R.  Co.  107  N.  C. 
748.  12  S.  E.  605,  11:  460 

505.  The  presumption  of  negligence  on 
the  part  of  a  railroad  company,  which  pre- 
vails in  case  of  an  injury  to  its  passenger, 
does  not  obtain  in  case  of  injuries  to  the 
horse  of  a  traveler  upon  a  highway,  which 
are  received  while  the  traveler  is  attempt- 
ing to  cross  the  railroad  track.  Terre 
Haute  &  I.  R.  Co.  v.  Clem,  123  Ind.  15.  23 
N.  E.  965,  7:  688 
Fires. 

See  also  infra,  2252. 

For  Editorial  Notes,  see  infra,  XIII.  §§  17, 
31. 

506.  The  mere  communication  of  fire  by  a 
railroad  engine  is  of  itself  sufficient  to 
raise  a  prima  facie  presumption  against  the 
company.  Louisville  &  N.  R.  Co.  v.  Mar- 
burv  Lumber  Co.  125  Ala.  237,  28  So.  438. 

50:  620 

507.  Negligence  on  the  part  of  a  rail- 
road company  will  be  presumed  when  fire 
is  communicated  by  its  engines  to  property 
abutting  on  its  right  of  wav.  Dver  v. 
Maine  C.  R.  Co.  99  Me.  195.  SSAtl.  994. 

67:  416 

508.  Proof  that  a  fire  originated  from 
sparks  or  cinders  from  a  locomotive  throws 
on  the  railroad  company  the  burden  of  es- 
tablishing the  fact  that  it  used  the  most 
improved  appliances.  White  v.  Chicago. 
M.  &  St.  P.  R.  Co.  1  S.  D.  326.  47  N.  W. 
146.  9:  S24 

500.  A  presumption  of  negligence  on  the 
part  of  the  railroad  company  arises  from 
the  fact  that  sparks  have  issued  from  a 
passing  locomotive,  of  such  size  and  in  such 
volume  as  to  kiiuH?  a  fire  and  destroy  ad- 
jacent propertv.  .NlcCullen  v.  Chicago  & 
iST.  W.  R.  Co.  41  C.  C.  A.  36.5.  101  Fed.'  66. 

49:  642 

510.  The  emission  from  a  railroad  loco- 
motive  of   sparks   of   uiiusiial    size,   or   both 


of  unusual  size  and  in  unusual  quantity,  is 
sufficient  to  raise  the  presumption  of 
negligence  and  throw  upon  the  company  the 
burden  of  removing  it.  Jacksonville,  T.  & 
K.  W.  R.  Co.  V.  Peninsular  Land,  T.  &  Mfg. 
Co.  27   Fla.  1,  157,  2  So.  661.  9  So.  689. 

17:  33 

511.  The  presumption  of  negligence  on 
the  part  of  a  railroad  company  is  not  raised, 
as  matter  of  law,  by  mere  proof  that  sparks 
from  its  locomotive  set  fire  to  adjacent 
property.  Garrett  v.  Southern  R.  Co.  41 
C.  C.  A.  237,  101  Fed.  102,  49:  645 
Street  railways. 

512.  From  the  fact  that  a  street  car  was 
not  stopped  upon  the  happening  of  an  acci- 
dent within  the  space  within  -which  it  was 
possible  to  stop  it,  there  arises  an  in- 
ference that  the  motorman  was  not  as 
prompt  or  as  energetic  as  it  was  possible 
for  a  motorman  to  be,  and  this  inference 
overcomes  the  statement  of  witnesses  that 
the  motorman  did  all  that  was  possible  to 
stop  the  car.  Crisman  v.  Shreveport  Belt 
Ry.  Co.  110  La.  640,  34  So.  718,         62:  747 

513.  Cars  left  by  a  street  car  company 
standing  during  the  night  in  a  public 
street,  merely  as  a  place  of  storage,  will, 
in  the  absence  of  evidence  to  the  contrary, 
be  presumed  to  have  been  unlighted  and 
unguarded.  Ciawford  v.  United  Railways 
&  Electric  Co.  101  Md.  402,  61  Atl.  287, 

70:  489 

d.  Electric  Companies. 

See  also  supra,  217;  Electricity,  38. 

514.  Failure  by  an  electric  light  com- 
pany to  comply  with  a  municipal  ordinance 
requiring  wires  to  be  insulated  is  prima 
facie  evidence  of  negligence.  Mitchell  v. 
Raleigh  Electric  Co.  129  N.  C.  166,  39  S.  E. 
801,  55:  .398 

515.  A  prima  facie  presumption  of  negli- 
gence on  the  part  of  an  electric  light  com- 
pany arises  by  an  injury  to  a  boy  while 
cleaning  a  small  roof  over  a  window^  just 
below  a  second- story  window,  by  coming 
in  contact  with  the  point  of  a  dangerously 
charged  wire  left  sticking  up  and  entirely 
uncovered  where  it  was  jointed  just  beyond 
an  insulator,  and  only  a  few  inches  from 
the  roof  on  which  he  was  working,  where 
there  is  nothing  to  show  any  want  of  care 
on  his  part.  Brown  v.  Edison  Elec.  Ilium. 
Co.  90  Md.  400.  45  Atl.  182,  46:  745 

516.  Injury  to  a  property  owner  whose 
building  an  electric  lighting  company  has 
contracted  to  light  by  means  of  an  equip- 
ment furnished  by  itself,  by  the  escape  of  a 
current  from  the  wires  when  he  attempts 
to  turn  on  light  at  a  particular  lamp,  raises 
a  presumption  of  negligence  on  the  part 
of  the  company,  and  places  the  burden  of 
rebutting  the  presumption  upon  it.  Alex- 
ander v.  Xanticoke  Light  Co.  209  Pa.  571. 
oS  Atl.   1008.  '  67:  475 

."»17.  Negligence  is  prima  fficie  shown  on 
the  part  of  an  electric  light  eonipanr  by 
proof  that  a  guy  wire  hanging  to  the  ground 
from  a  tree  was  charged  with  a  deadly  cur- 
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rem  by  connection  with  feed  wires  of  a  rail- 
way coinpanv.  Havnes  v.  Raleigh  Gas  Co. 
114  X.  C.  203,  19  S.  E.  344,  26:  810 

518.  The  presumption  of  negligence  from 
the  breaking  of  a  live  electric  wire  and  its 
fall  to  the  ground  is  not  final  or  conclusive, 
but  mav  be  repelled  by  evidence.  Snvder 
V.  Wheeling  Electrical  Co.  43  W.  Va.  661,  28 
S.  C.  733,  39:  499 

519.  That  an  electric  wire  had  become 
disconnected  or  detached  from  its  fasten- 
ing, and  hung  down  in  a  public  alley  so  as 
to  endanger  public  travel,  is  of  itself  prima 
facio  evidence  of  negligence  upon  the  part 
of  the  company  maintaining  it.  Denver 
Consol.  Elec.  Co.  v.  Simpson,  21  Colo.  371, 
41   Pac.   499.  31:  566 

.120.  An  electric  company  maintaining 
overhead  wires  along  a  public  alley  is 
prima  facie  liable  for  injuries  caused  to 
persons  rightfully  in  the  alley  by  live 
grounded  wires.  Gannon  v.  Laclede  Gas 
Lio-iiL  Co.  145  Mo.  502.  46  S.  W.  968,  47  S. 
W.  907.  43:  505 

521.  A  presumption  of  negligence  on  the 
part  of  an  electric  company  arises  when  in- 
jury results  to  a  traveler  in  a  public  street 
from  one  of  its  live  wires,  which  has  broken 
and  is  hanging  so  near  the  ground  as  to 
be  within  reach  therefrom.  Boyd  v.  Port- 
land General  Electric  Co.  40  Or.  126,  66  Pac. 
576,  57:619 

522.  Proof  that  an  electric  light  wire  con- 
trolled by  a  private  corporation,  and  nor- 
mally suspended  upon  poles  along  a  public 
street,  was  trailing  broken  on  the  sidewalk, 
affords  a  presumption  of  negligence,  in  a 
suit  against  such  corporation  by  a  person 
injured  through  electric  shock  by  contact 
with  such  wire.  Xewark  Electric  Light  & 
P.  Co.  v.  Pvuddv  (N.  J.  Err.  &  App.)  62  X. 
J.  L.  505.  41  Atl.  712,  63  N.  J.  L.  357.  46 
Atl.  1100.  57:  624 

523.  An  allegation  in  a  suit  for  damages 
for  injuries  caused  by  a  live  grounded  elec- 
tric wire  in  a  public  alley,  that  its  owner 
permitted  it  to  become  broken  and  to  re- 
main down  a  long  tiine  when  it  knew  or 
ought  to  have  known  its  condition,  does  not 
shift  the  burden  of  proof  as  to  care  of  the 
wire  from  defendant  to  plaintiff.  Gannon 
v.  Laclede  Gas  Light  Compatn.  145  Mo.  502, 
46  S.  \\-.  908,  47  S.  W.  907,  "^  '  43:  505 
Electric  railway. 

See   also   supra.  477. 

524.  The  escape  of  electricity  from  a 
street  railway,  to  the  injury  of  a  horse 
being  driven  on  a  public  street,  is  presump- 
tive proof  of  negligence  in  the  o]ieration  of 
th^>  railwiH'.  Trenton  Pass.  R.  Co.  v.  Coop- 
er (X.  J.  Vat  &  App)  60  X.  J.  L.  219.  37 
Arl.  7:!0.  38:  637 

•■)2r).  An  injury  from  contact  witli  a 
brnkcii  toli'phone  wire  hanging  over  and  in 
contact  ^\•illl  tlio  feed  wire  of  an  electric 
railway  all'urd.-^  a  ])riiiia  facie  ine^nnipt  inn 
of  neo licence  on  ITie  pari  of  tin'  owners  of 
tlh'  wire-,.  We-tein  \  .  HCle^-.  Co.  v.  State 
I'se  .,)i  Xehon,  82  Md.  2!).'!.  :i:!  At!.  76;!. 


e.  Master  and  Servant. 

See  also  supra,  315. 

For  Editorial  Notes,  see  infra,  XIII.  §  31. 

526.  Want  of  care  on  the  part  of  a  mas- 
ter is  not  shown  by  mere  proof  of  the 
breaking  of  a  piece  of  machinery  under  his 
control,  so  as  to  render  him  liable  for  the 
death  of  a  servant  caused  thereby.  Dunt- 
lev  V.  Inman,  P.  &  Co.  42  Or.  334,  70  Pac. 
529,  59:  785 

527.  In  case  of  an  accident  to  an  em- 
ployee, the  fact  of  accident  carries  with  it 
no  presumption  of  negligence  on  the  part 
of  the  employer,  and  it  is  an  affirmative 
fact  for  the  injured  employee  to  establish, 
that  the  accident  was  the  result  of  the 
negligence  of  the  employer.  XeeleA*  v. 
Southwestern  Cotton  Seed  Oil  Co.  13  "Okla. 
356.   75   Pac.   537,  64:  145 

528.  An  employer  whose  servant  is  in- 
jured by  the  fall  of  an  elevator  furnished 
for  his  use  is  not,  in  order  to  relieve  him- 
self from  liability,  bound  to  explain  the 
cause  of  the  accident.  Specs  v.  Boggs,  198 
Pa.  112,  47  Atl.  875,  52:  933 

529.  Proof  that  the  accident  or  mishap 
causing  injury  to  a  servant  was  the  result 
of  some  defect  in  the  machinery  or  its 
workings  raises  no  presumption  of  negli- 
gence against  the  master  in  favor  of  the 
servant.  Mintv  v.  Union  P.  R.  Co.  2  Idaho 
471.  21   Pac.  660,  4:  409 

530.  Where  a  servant  of  a  railroad  com- 
pany is  injured  in  an  accident  resulting  in 
the  derailment  of  the  car  on  which  he  is 
riding,  it  will  be  presumed,  until  the  con- 
trary is  shown,  that  the  company  was  not 
in  fault  in  providing  instrumentalities  for 
the  business,  and  had  no  notice  of  any  de- 
fect or  other  cause  of  the  accident.  Id. 

531.  The  spreading  of  a  coupling  link, 
which  causes  a  train  to  separate,  whereby 
an  employee  is  injured,  is  of  itself  such 
]nima.  facie  evidence  of  negligence  on  the 
part  of  the  railroad  company  operatin'g  the 
train  as  to  cast  upon  it  the  burden  of  expla- 
nation, in  an  action  against  it  for  the  re- 
sulting injury.  Griffin  v.  Boston  &  A.  R. 
Co.  148  Mass'.  143,  19  X.  E.  166.  1:  698 

532.  The  rule  that  defects  in  railroad 
apparatus  shall  be  prima  facie  evidence  of 
negligence  on  the  part  of  the  corporation 
in  an  action  for  injuries  received  by  an  em- 
ployee, which  is  prescribed  by  the  Ohio 
act  of  April  2.  1890,  regulating  railroads  in 
the  state,  applies  to  all  railroad  companies, 
any  part  of  whose  line  of  railway  extends 
into  the  state,  whether  the  injury  com- 
plained of  was  received  within  or  without 
the  state.  Pennsylvania  Co.  v.  McCann.  .54 
Ohio  St.   10.  42  X.  E.  768.  31:651 

533.  The  fall  of  a  roof  which  slipped  or 
tipped  to  one  side  and  fell  while  being 
raised  by  jack  screws  creates  a  presumption 
of  negligence  in  failing  to  brace  or  sta.v  it 
sntliciently.  and.  in  the  absence  of  explana- 
tory proof,  will  snstain  a  recovery  for  the 
resulting  death  of  an  employee,  against  his 
eiiijiloyer.    wlio-e    dutv    it    Was    to    see    that 
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the   roof   was   properly   braced.     Barnowski 
V.  Helsoii.  89  Mich.  523,  50  X.  W.  989. 

15:  .33 

534.  An  employer  is  presumed,  in  the 
absence  of  evidence  to  the  contrary,  to  have 
furnished  a  suflicicnt  number  of  workmen 
skilled  in  striking  left-handed  blows  upon 
tools  held  against  the  work  to  be  shaped, 
to  meet  the  needs  of  his  business  in  that 
regard.  Hilton  v.  Fitchburg  R.  Co.  73  X. 
H.    116,   59   Atl.    625,  68:  428 

f.  Miscellaneous. 

For  Editorial  Notes,  see  infra,  XIII.  §  31. 

Of  depot  company. 

535.  The  presumption  is  that  a  depot 
company  has  promulgated  reasonable  rules 
for,  and  exercised  proper  supervision  over, 
the  operation  of  its  railroads  and  yards, 
and  in  an  action  to  recover  for  injuries  re- 
ceived while  using  the  yards  the  burden 
is  on  plaintiff  to  prove  a  failure  of  the 
company  to  comply  with  its  duty  in  this 
respect.  Bradv  v.  Chicago  &  G.  W.  R.  Co. 
•52  C.  C.  A.  48",  114  Fed.  100,  57:  712 
Of  obligee. 

536.  The  burden  of  showing  lack  of  dili- 
gence on  the  part  of  the  obligee  in  prose- 
cuting the  principal  debtor  so  as  to  release 
the  guarantor  from  liability  for  a  debt  is 
upon  the  latter.  Cowan  v.  Roberts,  134  X. 
C.  415.  46  S.  E.  979,  65:  729 
Of  bailee. 

See  also  supra,  427. 

537.  The  burden  of  proof  of  negligence  of 
a  bailee  in  whose  factory  milk  and  its  prod- 
ucts are  destroyed  by  fire  is  on  the  party 
aliening  it.  Stewart  v.  Stone,  127  X.  Y. 
500.'  28  X.  E.  ,595,  14:  215 

5.38.  A  retail  storekeeper  who  fails  to  re- 
turn the  watch  and  chain  of  a  customer 
which  is  placed  in  nis  custody  while  the 
owner  is  trying  on  clothing  has  the  burden 
of  showing  that  he  has  exercised  ordinary 
care  for  its  safety,  and  of  explaining  his 
neglect  to  restore  it.  Woodruff  v.  Painter, 
150  Pa.  91,  24  Atl.  621,  16:  451 

539.  A  presumption  of  negligence  arises 
from  the  loss  of  property  in  the  hands  of  a 
bailee  who  is  answerable  only  for  losses  oc- 
curring through  negligence.  Prince  v.  Ala- 
bama State  Fair,  106  Ala.  340.  17  So.  449. 

28:  716 
Of  bank. 

540-1.  The  burden  is  cast  upon  a  bank 
under  Ga.  Code.  ?  2064.  of  showing  that  it 
had  exercised  at  least  slight  diligence  in 
the  care  and  keeping  of  a  special  deposit,  by 
proof  of  authority  on  the  part  of  its  cash- 
ier to  receive  and  receipt  for  the  same,  and 
the  intro<luetion  of  a  recei])t  by  the  latter, 
and  proof  of  failure  to  deliver  the  property 
on  demand.  ^Merchants'  Xat.  Bank  v.  Car- 
hart.  0.1  Cn.  .304.  22  S.  E.  628,  -32:  775 
Fallina;  obiects. 
See  also  infra.  2260. 
For   Editorial   Xotes.   see   intra.   XIII.    S    17. 

542.  Xt'ither  the  contractor  for  the 
mason  work  on  a  building,  nor  the  con- 
tractor for  the  carpenter  work,  has  the  bur- 
den of  proving  that  a  brick  which  fell  from 


the  building  and  caused  an  injury  was  not 
set  in  motion  bj'  his  employee,  when  there 
were  employees  of  other  contractors  also  at 
work  upon  the  building.  Wolf  v.  Downev, 
164  X.  Y.  30,  58  X.  E.  31,  51:  241 

543.  The  fall  of  a  large  wooden  sign  of  its 
own  weight  from  its  position  over  a  public 
sidewalk  raises  the  presumption  of  negli- 
gence in  respect  to  its  fastenings.  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Hopkins,  54  Ark. 
209,  15  S.  AV.  610,  12:  189 

544.  A  presumption  of  negligence  arises 
where  a  chisel  drops  from  a  scaffold  on 
which  a  workman  is  engaged  with  tools, 
and  injures  a  person  walking  upon  a  side- 
walk where  he  has  a  right  to  travel  and 
where  people  are  constantly  traveling. 
Dixon  V.  Pluns,  98  Cal.  384,  33  Pac.  26S. 

20:  698 

545.  Negligence  will  be  presumed  from 
the  placing  of  an  empty  keg  near  an  open 
hatch  upon  covers  so  piled  that  jarring 
them  is  likely  to  cause  the  keg  to  roll  into 
the  hatch,  and  endanger  men  working  be- 
low. The  Joseph  B.  Thomas.  30  C.  C.  A. 
333,  56  U.  S.  App.  619,  86  Fed.  658,  46:  58 
Fall  of  building, 

546.  The  falling  of  a  building  without 
any  apparent  cause,  in  the  absence  of  ex- 
planatory circumstances,  raises  a  presump- 
tion of  failure  by  the  owner  to  exercise 
ordinary  care  to  keep  it  in  a  safe  condition. 
Ryder  v.  Kinsey,  62  Minn.  85,  64  X.  W.  94, 

34:  .557 

547.  The  burden  of  showing  that  a  latent 
defect  in  the  construction  of  a  building 
might  have  been  discovered  and  removed  by 
the  owner  before  the  fall  of  the  building  by 
reason  thereof  rests  upon  the  party  assert- 
ing negligence  in  such  respect,  in  the  ab- 
sence of  evidence  tending  to  connect  such 
cause  with  the  owner's  negligence.  Id. 
Runaway. 

See  also  supra,  480. 

548.  Xegligence  cannot  be  asstimed .  from 
the  fact  of  the  running  away  of  a  team. 
Missouri  P.  R.  Co.  v.  Hackett,  54  Kan.  316. 
38   Pac.   294,  28:  696 

549.  The  mere  fact  that  horses  ran  away 
and  an  accident  occurred  will  not  justify 
an  inference  of  negligence,  without  some 
evidence  of  the  circumstances  under  which 
it  occurred.  Creamer  v.  Mcllvain,  89  Md. 
343.  43  Atl.  935,  45:  531 

.550.  Xegligence  of  the  person  conducting 
a  public  exhibition  of  horse  racing  cannot 
be  presumed  from  the  mere  fact  that  a 
spectator  was  injured  by  a  runaway  horse 
while  within  the  place  reserved  for  spec- 
tators. Hart  V.  Washington  Park  Club.  157 
111.  9.  41  X.  E.  620,  29:  492 

551.  Xo  presumption  of  negligence  arises 
from  the  fact  that  a  quiet,  gentle  horse  was 
left  standiufr  untied  in  the  public  .'itre^t. 
free  from  the  jiresence  of  anything  which 
miirht  friirhten  or  disturb  him.  the  driver 
bciii?  within  5  or  8  feet  of  the  wagon  to 
which  the  horse  was  hitched,  atid  it  appear- 
ing that  the  driver  had  used  the  horse  in 
that  waA-  for  manv  vpars  without  nn  acci- 
dent. Belle*  v.  Kcllncr  (X.  -T.  Err.  & 
App.1   67  X.  .T.  L.  2.55.  51  Atl.  700,       57:  627 
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Explosion. 

For  Editorial  Notes,  see  infra,  XIII.  §§  17, 
31. 

552.  A  presumption  of  negligence  does 
not  arise  from  the  mere  fact  of  the  ex- 
plosion of  a  steam  boiler  used  by  one  en- 
gaged in  lawful  business.  Vieth  v.  Hope 
Salt  &  Coal  Co.  51  W.  Va.  96,  41  S.  E.  187, 

57:  410 

553.  The  explosion  of  a  boiler,  unex- 
plained, will  raise  a  presumption  of  negli- 
gence. Beall  V.  Seattle.  28  Wash.  593,  69 
Pac.   12,  61 :  583 

554.  An  explosion  of  nitroglycerine  in 
process  of  manufacture  into  dynamite  raises 
u  presumption  of  negligence,  in  the  absence 
of  an}'  explanation  of  the  real  cause  of 
the  explosion.  Judson  v.  Giant  Powder  Co. 
107  Cal.  549,  40  Pac.  1020,  29:  718 
Fire. 

See  also  supra,  426,  506-511;  Fires,  7. 

555.  The  burning  of  a  house  through  fire 
set  from  the  sparks  of  a  firepot  placed  upon 
it^  roof  by  workmen  engaged  in  repairing  it 
will  be  presumed  to  have  been  caused  by 
their  negligence.  Shafer  v.  Lacock,  168  Pa. 
497.  32  Atl.  44,  29:  254 
Collision. 

See  also  supra,  468-471. 

For  Editorial  Xotes,  see  infra,  XIII.  §  31. 

.556.  A  vessel  bound  to  keep  out  of  the 
way  of  another  has  the  burden  of  proving 
that  a  collision  between  them  was  due  to 
the  failure  of  the  latter.  Bigelow  v. 
Xickerson.  34  U.  S.  Anp.  261,  17  C.  C.  A.  1, 
70   Fed.    113.  '  30:  336 

Detention  of  vessel. 

557.  The  l)urden  is  on  him  who  seeks  to 
recover  damages  for  the  detention  of  a  ves- 
sel luider  a  charter  silent  as  to  time  of  un- 
loadini:  and  discharge,  to  prove  that  the 
charter  did  not  exercise  reasonable  diligence 
t.o  discliarge  her  under  the  actual  circum- 
stances of  tlie  particular  case.  I'.mpire 
M  lansp.  Co.  v.  Philadelphia  &  R.  Coal  &  I. 
Co.  40  U.  S.  App.  157.  77  Fed.  919.  23  C.  C. 
A.    564.  35:  623 

'^^iA.  Proof  that  a  vessel  was  delayed  in 
unloading  beyond  the  customary  time  for 
unloading  such  cargoes  at  the  port  of  her 
dt'livery  throws  upon  a  charterer  the  burden 
of  excusing  the  delay  by  proof  of  the  actual 
circiinistanees  of  lli(>  delivery  and  his  rea- 
sonalilc  diliuence  thcreundoi-.  where  the 
charter  is  silent  as  to  tln'  time  of  dis- 
charge. Id. 
Bicycles. 

o.'iO.  A  liicyi-li<1  has  tlic  liurdoTi  nf  ilis- 
])rovin!_''  lii-^  iiCLiliiii'nec  when  he  rides  up  lio- 
liiiid  nnntluT  Mill)  i~  walkiiiL;'  whore  ho  lias 
a  riu'lit  to  wall<.  and.  witlnoit  !ji\-iiiL;'  a  n y 
warninL;'.  ^triko-  liini  wit  li  lii~  \-oliicl.'. 
M\oi-^  V.  liin.l-.  l]i>  Midi,  .■;imi.  ds  \,  W.   !.-,il. 

3;]:  :!.-)»■, 
i^Ievators. 
V,.,.   al-'i   -iiiira,   4_!'_!,   ."'r2'-;:    Fl"Vators.   5. 

.'pl'Ill.     Till'   liUl'ilrll     nl'    I'i'lillt  t  illL:    t  llO   I"iri'-llllip- 

1  inn  of  nr'-LiIi'jfiii'''  i-  iipiui  a  ininiici[ial  '"■'">r- 
p'^ra  t  ion.  wlioii  mio  at  t  oiiiut  mil;  U>  n~o  an 
o!i^\atiir  in  nnc  of  it~  Un  ililiiiL;-  i-  -how  n 
I  .    !ia\'i'    liOfii    rni-Iii'.I    TO    (loalli    tlironuli    no 


fault    or    negligence    of    his    own.     Fox    T. 
Philadelphia,  208  Pa.   127,  57  Atl.  356, 

65:  214 

561.  When  a  passenger  on  an  elevator  is 
injured  by  reason  of  the  giving  way  of  some 
portion  of  the  machinery  or  appliances  by 
which  the  elevator  is  operated,  the  pre- 
sumption of  negligence  arises  from  such 
breaking  unexplained.  Springer  v.  Ford, 
189  111.  430,  59  N.  E.  953,  52:  930 

562.  Negligence  on  the  part  of  the  owner 
of  a  passenger  elevator  may  be  inferred 
from  the  falling  from  their  frame  of  the 
counterbalance  weights,  followed  by  the  fall 
of  the  elevator  and  the  crashing  of  the 
weights  through  its  roof,  resulting  in  in- 
jury to  a  person  who  was  a  passenger 
thereon  by  the  implied  invitation  of  the 
owner.  Griff  en  v.  Manice,  166  N.  Y.  188. 
59  N.  E.  925,  52:  922 
Telegraph. 

563.  A  mistake  in  the  transmission  of  a 
telegram  makes  a  prima  facie  case  of  negli- 
gence, and  casts  on  the  telegraph  company 
the  burden  of  disproving  negligence.  Reed 
v.  Western  U.  Teleg.  Co.  135  Mo.  661.  37  S. 
W.  904,  34:  492 

564.  Failure  of  a  telegraph  company  to 
deliver  a  message  properly  addressed,  which 
requests  the  sendee  to  meet  a  train  to  ar- 
rive on  the  night  of  the  transmission  of 
the  message,  until  it  is  called  for  by  the 
sendee  at  company's  office  on  the  following 
day,  raises  a  presumption  of  negligence. 
Green  v.  Western  U.  Teleg.  Co.  136  N.  C. 
489.  48  S.  E.  165,  67:  985 

I      565.  A    telegraph    company    receiving    a 
j  prepaid   telegram   in   Georgia   for  transmis- 
sion to  a  point  in  another  state,  which  was 
;  never   delivered    to   the   addressee,   has   the 
j  burden  of  showing  that  it  was  transmitted 
j  from   the  Georgia  office  with  due  diligence, 
I  and  that  nondelivery  was  due  to  default  or 
j  some  other  cause  arising  beyond  the  limits 
j  of  the  .state,  in  order  to  escape  liability  for 
!  the    statutory    penalty    for    negligence    in 
transmission.     Western  .U.     Teleg.     Co.     v. 
Howell,  95  Ga.  194.  22  S.  E.  286.         30:  1.58 
Medical  skill. 

See  also  Physicians  and  Surgeons.  37. 
For  Editorial  Xotes,  see  infra.  XIII.  §  15. 
566.  In  an  action  against  a  physician, 
based  on  his  lack  of  care  or  skill,  the  bur- 
den of  proof  to  show  .such  lack  is  on  the 
plaintiff.  State  I'^se  of  .Tannev  v.  House- 
koopor.  70  :Md.  162.  16  Atl.  382.'  2:  .587 

Unwholesome  food. 

507.  Proof  by  one  injured  by  eating  un- 
wholesome food  at  a  public  restaurant  of 
tlio  fact  of  eating  the  food  and  of  conse- 
r|upnt  sickness  is  not  sufficient  to  make  a 
liiinia  facie  case  in  his  favor  against  the 
lo-taurant  keeper,  nor  to  shift  the  burden 
iiiion  tlio  latter  to  establish  due  care. 
slioiVor  V.  Willouahbv.  163  111.  518.  45  X.  E. 
■2.-..!.  34:  464 

2.  Contributory    Xogligonce. 

Soo   also   supra.  320:    infra.   2266-2270. 
F.ir  Kditoiial  Xotes.  see  infra.  XIIT.   ?§    10. 
31. 
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568.  The  burden  of  proof  as  to  con- 
tributory negligence  is  on  the  defense. 
Prosser  v.  Montana  C.  R.  Co.  17  Mont.  372, 
43  Pac.  81,  30:  814 

569.  Defendant  has  the  burden  of  proving 
plaintiff's  contributory  negligence,  unless 
that  is  established  prima  facie  by  the  legal 
«ffect  of  facts  stated  in  the  petition,  or  by 
undisputed  evidence  adduced  on  the  trial. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Shieder,  88  Tex. 
152,  30  S.  W.  902,  28:  538 

570.  A  suspicion  of  plaintiff's  negligence 
is  not  enough  to  throw  on  him  the  burden 
of  proof  as  to  that  fact,  unless  it  amounts 
to  prima   facie   evidence   thereof.  Id. 

571.  It  is  .presumption  of  common  sense, 
as  well  as  of  the  common  law,  that  persons 
■of  mature  years  and  in  possession  of  their 
senses  are  ordinarih'  prudent  and  will  exer- 
cise ordinary  diligence  to  avoid  danger. 
Lyman  v.  Boston  &  M.  R.  Co.  66  N.  H.  200, 
20  Atl.  976,  11:  364 

572.  That  a  person  injured  through  the 
alleged  negligence  of  another  was  in  the 
€xereise  of  due  care  may  be  infeired  from 
all  the  circumstances  attending  the  acci- 
dent, and  from  the  lack  of  evidence  indicat- 
ing carelessness  on  his  part.  Stevens  v. 
United  Gas  &  Electric  Co.  73  N.  H.  159,  60 
Atl.  848.  70:  119 

573.  Plaintiff  must  show  that  he  was  not 
himself  guilty  of  negligence,  when  the  in- 
jury complained  of  could  not  have  happened 
without  the  action  of  both  parties.  Clem- 
ents V.  Louisiana  Electric  Light  Co.  44  La. 
Ann.   692,    11    So.   51,  16:  43 

574.  The  effect  of  interposing  the  double 
•defense  of  "not  guilty"  and  of  contributory 
negligence  on  plaintiff's  part  is  to  throw  on 
plaintiff  the  burden  of  proof  as  to  the 
whole  case.  Louisville  &  N.  R.  Co.  v.  Hall, 
«7  Ala.  708,  6  So.  277,  4:  710 

575.  Freedom  from  contributory  negli- 
gence must  affirmatively  appear  in  evidence, 
or,  at  least,  by  some  legitimate  inference 
from  the  evidence,  and  is  not  to  be  pre- 
sumed. .  McLane  v.  Perkins,  92  Me.  39,  42 
Atl.  2.55.  43:  487 
Of   child. 

See  also  supra,  316-318;    infra,  595. 

576.  A  child  under  six  years  of  age  is 
prima  facie  incapable  of  such  conduct  as 
will  constitute  contributory  negligence; 
hence  the  burden  of  showing  his  capacity 
is  on  the  one  alleizinu-  it.  Chicago  Cit-\'  R. 
Co.  V.  Tuohv,  196  til. '410.  03  N.  E.  997.  ' 

58:  270 
Of  insured. 

577.  The  Inirden  of  pvo\  ing  voluntary  ox- 
posiirt"  to  uiinccpssavy  (lanpiT  as  a  dofonse 
to  ai)  action  for  life  iiisuranec  is  nn  the  in- 
surer, liadenfeld  v.  ^lassacliii-ctl  >  ^lut. 
Acoi.  Asso.  154  :\Iass.  77.  27  X.  E.  TiiO. 

13:  263 
Of  passenger. 

See  als,.  supra.  4G."):  infra.  MY.].  ry'.)4.  2260. 
2270. 
.')7S.  It  is  not  ]H-iina  facie  tlie  fault  nf  a 
7)a>senL:iM'  where  lie  is  injured  by  riding  on 
the  tiMjtboanl  of  a  trollev  car.  Elliott  v. 
Xewp.irt  Street  R.  Co.  Is'r.  1.  7(t7.  2S  ,\tl. 
Tw,A.  l'o:  -ills 


Of  employee. 

See  also  supra,  310. 

579.  The  manner  of  the  occurrence  of  an 
accident  to  a  railroad  employee,  when  dis- 
closed by  the  evidence,  may  warrant  an  in- 
ference in  his  favor  as  to  want  of  knowl- 
edge of  the  unsafe  condition  of  his  working 
place,  as  tending  to  show  that  he  did  not 
assume  the  risk  of  such  condition.  Murray 
V.  Boston  &  M.  R,  R.  72  X.  H.  325,  54  Atl. 
289,  61:495 

580.  Failure  to  prove  freedom  from  con- 
tributory negligence  precludes  recovery  for 
the  drowning  of  an  employee  who,  with  oth- 
ers, was  going  to  their  work  in  an  old  punt, 
with  a  crack  in  one  side  calked  with  waste, 
and  a  part  of  one  end  split  off,  when  all 
were  disowned  and  there  is  no  evidence  as 
to  the  cause  or  manner  of  the  accident. 
McLane  v.  Perkins,  92  Me.  39,  42  Atl.  255, 

43:  487 
At  railroad  crossing. 
See  also  supra,  500;   infra,  586-593,  2267. 

581.  There  is  no  presumption  of  contribu- 
tory negligence  of  a  woman  who  drove 
across  a  railroad  side  track  where  her  view 
was  obstructed,  before  discovering  the  ap- 
proach of  an  engine,  and  then  tried  to  turn 
her  horse,  which,  frightened  by  the  ap- 
proaching engine,  jumped  onto  the  main 
track  in  front  of  it.  Gulf.  C.  &  S.  F.  R.  Co. 
V.  Shieder,  88  Tex.  152,  30  S.  W.  902,  28:  .538 

582.  In  the  absence  of  evidence  to  the 
contrary,  it  will  be  presumed  that  a  per- 
son about  to  cross  a  railroad  track  both 
looked  and  listened  before  venturing  to  do 
so.  Kansas  City-Leavenworth  R.  Co.  v. 
Gallagher,  68  Kan.  424,  75  Pac.  469,    64:  344 

583.  When  a  person  crossing  a  railroad 
track  is  injured  by  collision  with  a  train, 
the  fault  is  prima  facie  his  own;  and  he 
must  show  affirmatively  that  his  fault  or 
negligence  did  not  contribute  to  the  in- 
jury, before  he  can  recover  therefor.  This 
is  done,  however,  if  all  the  facts  and  cir- 
cumstances illustrating  his  conduct  at  the 
time  of  the  accident  are  shown,  and  the  in- 
ference that  he  exercised  proper  caution 
arises  therefrom.  Cinciniuiti.  I.  St.  L.  & 
C.  R.  Co.  v.  Howard.  124  Ind.  280,  24  X.  E. 
892.  8:  593 

584.  One  seeking  to  recover  from  a  rail- 
road company  for  injuries  resulting  from 
collision  with  a  train  at  a  private  cross- 
ing must  produce  evidence  sufficient  to  ren- 
der reasonable  a  finding  that  he  was  free 
from  fault.  Gahagan  v.  Boston  &  M.  R.  70 
X.  H.  441.  50  Atl.  146.  55:  426 
On  highway. 

See  also  infra.  595.  2266. 

585.  One  injured  by  a  defect  in  a  side- 
walk need  not  show  that  he  was  in  the 
exercise  of  due  care,  to  hold  the  municipal- 
ity liable  for  the  inj)ir\-.  but  alisenee  of  due 
cai-p  is  a  matter  to  be  established  by  de- 
fendant. Watertowii  v.  Greaves,  50  C.  C. 
A.  172.  112  Fed.  1  S:l  .10:  865 
Persons   found   dead. 

See    al-o    supra.   4»S.   4!)!l. 

For   Kditorial  Xide-.  -ee  infra.  XHl.  §  31. 

.')Sfi     Tliei-e    lieilli;    I"'    w  it  i!e--('>    as,   to    llOW 

the  death   of  a    ttaveliM'  at    a   lailrc-aij   cross- 


1240 


evide:sce,  II.  i. 


ing  occuired,  deceased  will  be  presumed  to 
have  been  free  from  contributory  negli- 
gence, where  the  circumstances  and  position 
in  which  he  was  found  are  as  consistent 
with  that  presumption  as  with  the  pre- 
sumption of  contributory  fault.  Phillips 
V.  Milwaukee  &  X.  E,.  Co.  77  Wis.  349,  46 
N..  W.  543,  9:  521 

587.  A  person  who  has  been  killed  upon  a 
sidewalk  by  a  railroad  car  at  a  point  where 
the  walk  crossed  the  railroad  track  will,  in 
the  absence  of  evidence  to  the  contrary,  be 
presumed  to  have  been  making  the  ordi- 
nary use  of  the  walk  by  traveling  on  it. 

Id. 

588.  A  person  killed  by  a  railroad  car  at 
a  point  where  the  railroad  tracks  cross  a 
sidewalk  will  not  be  presumed  to  have  been 
walking  along  the  tracks  at  the  time  of 
his  death,  since  he  would  thereby  have  been 
a  trespasser,  and  engaged  in  doing  that 
which    was    unlawful.  Id. 

589.  A  plaintifi"  administrator  is  not  re- 
quired in  all  cases  to  prove  affirmatively 
that  his  intestate,  killed  at  a  railroad  cross- 
ing, looked  or  listened  for  approaching 
trains.  Hendrickson  v.  Great  Northern  R. 
Co.  49  ilinn.  245,  51  N.  W.  1044,         16:  261 

590.  Affirmative  proof  of  due  care  on  the 
part  of  one  struck  and  killed  at  a  farm  rail- 
road crossing  by  a  wild  engine  is  not  re- 
quired in  order  to  render  the  company  liable 
for  his  death,  where  no  regular  train  was 
due  at  the  time,  and  the  engine  was  run- 
ning from  35  to  60  miles  an  hour,  and  came 
through  a  cut  around  a  curve  without 
blowing  any  whistles  until  Just  at  the  in- 
stant of  collision,  and  no  warning  of  an 
extra  or  wild  engine  by  a  red  flag  on  the 
preceding  train  had  been  given  as  required 
bv  the  rules  of  the  companv.  Lyman  v. 
Boston  &  M.  R.  Co.  66  X.  J^'.  200,"  20  Atl. 
976,  11:364 

591.  The  presumption  is  that  a  person 
thrown  from  his  load  and  fatally  injured  at 
a  railroad  crossing  was  exercising  ordinary 
care  and  caution.  Lillstroni  v.  Northern  P. 
R.  Co.  53  Minn.  464.  55  N.  W.  624.       20:  587 

592.  That  tlie  death  of  a  person  was 
caused  by  tlie  removal  of  planks  between 
the  rails  at  a  railroad  crossing  may  be  in- 
ferred by  the  jury,  where  the  planks  have 
been  rcmnved  and  he  is  found  lying  across 
the  rails  fatally  injured,  and.  as  he  said, 
with  his  ni'ck  broken,  in  front  of  a  pair 
of  bobs  on  which  was  a  load  of  wood,  the 
forward  one  standing  lengthwise  and  upon 
the  rails,  while  his  team  was  attached  with 
one  trace  only,  and  one  singletree  was 
broken.  Id. 

593.  Some  slight  proof  at  lea^t  of  a  want 
of  contriliutory  negligence  on  the  part  of  a 
man  kiIKmI  by  an  electric  car  and  found 
about  4.')  feet  fi'om  a  r-n  i--.itig.  at  tin-  nenr 
est  >iile  nt'  wliidi  In'  Imd  -tejiped  from  aii- 
citlier  car  cuiup  in  th,.  otiici-  direction  ancl 
which  had  run  -lowly  Xn  tlie  otliei'  -ide  ot 
ihe  cro-~iiiLi  and  -to|,[ied  lictni'e  it  wa> 
]ia--cd  )i\  tlie  car  \\liich  -t  i  ucls  lniii.--nHi-l 
be   iiiveii   in    order  to   piTuiir    a    iccdvery   for 


causing    his    death.     Evansville    Street    R. 
Co.  V.  Gentry,  147  Ind.  408,  44  N.  E.  311, 

37:  378 

594.  The  presumption  of  negligence  on 
the  part  ol  a  railroad  company  cannot  be 
based  on  the  presumption  that  a  person  who 
was  killed  by  the  train  as  it  started  was 
in  the  exercise  of  due  care,  where  it  does 
not  appear  whether  he  was  killed  while  get- 
ting off  the  t:"ain  or  while  standing  too 
near  it.  Yamell  v.  Kansas  City,  Ft.  S.  & 
M.  R.  Co.  113  Mo.  570,  21  S.  W.  1,      18:  599 

595.  In  case  a  child  is  struck  by  a  street 
car  while  in  a  dangerous  and  exposed  situa- 
tion, the  plaintiff  in  an  action  for  the  death 
of  the  child  has  the  burden  of  proving  ab- 
sence of  negligence  on  the  part  of  the  child 
or  its  custodian.  Bamberger  v.  Citizens' 
Street  R.  Co.  95  Tenn.  18,  31  S.  W.  163. 

28:  486 
Explosion. 

596.  A  plaintiff  must  be  presumed  to  have 
caused  an  explosion  of  natural  gas  by  his 
own  act,  where  his  complaint  against  a  gas 
company  for  the  explosion  does  not  charge 
the  company  with  any  negligence  except  in 
failing  to  cut  off  the  supply,  and  does  not 
make  any  allegation  as  to  the  cause  of  the 
explosion.  McGahan  v.  Indianapolis  Nat- 
ural Gas  Co.  140  Ind.  335,  37  N.  E.  601. 

29:  355 
Electric  shock. 

597.  A  per.son  cannot  be  presumed  negli- 
gent in  touching  an  electric  wire  which 
kills  him  if  there  is  nothing  to  show  the  cir- 
cumstances, or  that  he  knows  the  wire  is 
not  properly  insulated  or  that  it  is  charged 
with  electricity,  when  it  is  upon  a  reel 
fastened  to  an  electric  light  pole  in  a  street, 
so  near  the  ground  as  to  be  within  easy 
reach.  Suburban  Electric  Co.  v.  Nugent  (N. 
J.  Err.  &  App.)  58  N.  J.  L.  658.  34  Atl.  1069, 

32:  700 
Of  bank  depositor. 

597a.  To  relieve  itself  from  liability  to 
make  good  the  amounts  which  it  has  paid 
on  raised  checks,  a  bank  must  affirma- 
tively establish  negligence  on  the '  part  of 
the  drawer  which  facilitated  the  commis- 
sion of  the  fraud.  Critten  v.  Chemical  Nat. 
Bank,  171  N.  Y.  219.  63  N.  E.  969,      57:  529 

i.  As  to  Official  Acts. 

Presumption  as  to  Continuance  of  Quorum, 
see  supra,  417,  418. 

As  to  Agreement  by  Clerk  to  Certify  Ab- 
stract of  Title,  see  Abstracts.  3. 

As  to  Reasonableness  of  Rates  Fixed  by 
Railroad  Commissioners,  see  Carriers, 
1907.  1908. 

As  to  Illegal  Purpose  in  Passing  Ordinance, 
see  Courts.  .508. 

Contract  to  Insure  Property,  see  Insur- 
ance. 205. 

\-  to  Regularity  of  Service  of  Process,  see 
•Tudginent.    84. 

As  to  Service  of  Cross  Complaint,  see  Plead- 
in-.   43S. 

«;ee  al-o  infra.  2310. 

For  F.dil.irial  Notes,  see  infra.  XIII.  §  8. 

."if's.   I'very    man    acting   officially    is    pre- 
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sumed  to  liave  done  his  duty,  until  the  con- 
trary appears.  State  v.  Main,  69  Conn. 
123,  37  Atl.  80,  36:  623 

599.  Where  a  judge  has  executed  a  deed 
as  trustee  under  the  town  site  act,  the 
presumption  in  favor  of  official  acts  ob- 
tains, that  he  performed  his  duty  in  all 
respects.  A  stranger  to  the  title  has  no 
right  to  dispute  the  regularity  of  the  acts 
of  the  judge  in  executing  the  deed.  Lamm 
V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  45  Minn. 
71,  47  N.  W.  455,  10:  268 

600.  The  fact  that  it  does  not  distinctly 
appear  by  the  return  of  the  officer  that  the 
posting  of  notice  for  a  meeting  to  revise 
a  jury  list  and  draw  jurors  was  as  long  as 
it  should  have  been  before  the  meeting, 
where  it  does  not  appear  that  the  notices 
were  not  sufficient,  will  not  prevent  the 
presumption  that  the  proceedings  were 
legal.  Com.  v.  Brown,  147  Mass.  585,  18 
N.  E.  587,  1:  620 

601.  A  presumption  that  a  request  for  aid 
was  made  by  one  assisted  by  public  officers 
as  a  poor  person  will  not  be  made  as  the 
foundation  of  an  alleged  right  to  recover 
compensation  therefor  from  her  estate. 
Albany  v.  McNamara,  117  N.  Y*.  168,  22  N. 
E.   931,  6:  212 

602.  It  will  not  be  presumed  that  a  city 
council  refused  a  license  temporarily  and 
without  sufficient  reason,  merely  because 
no  reason  appears  upon  its  record,  where  it 
had  the  right  to  exercise  discretion  in  the 
matter.  Perrv  v.  Salt  Lake  City,  7  Utah, 
143,  25  Pac.  739,  998,  11:  446 

603.  The  burden  of  proof  is  upon  a  city 
in  an  action  for  the  value  of  property  de- 
stroyed by  it  as  a  nuisance  without  first 
condemning  the  same,  to  show  that  its 
destruction  was  really  necessary  to  the 
public  health  or  safety.  Savannah  v.  Mul- 
ligan, 95  Ga.  323,  22  S.  E.  621,  29:  303 

604.  The  burden  is  upon  defendant,  in  an 
action  against  a  city  to  recover  the  value  of 
an  animal  which  was  sold  under  an  ordi- 
nance which  provides  for  the  impounding 
and  sale  of  animals  found  running  at  large 
in  the  city,  to  show  that  all  the  require- 
ments of  the  ordinance,  including  the  post- 
ing of  notices  of  sale,  were  strictly  com- 
plied with.  Fort  Smith  v.  Dodson,  51  Ark. 
447.  11  S.  W.  687.  4:  252 
Of  executive  officers. 

See  also  infra,  666. 

605.  It  is  a  presumption  of  law  that 
every  public  officer  does  his  duty,  and  this 
presumption  is  especially  strong  in  the  case 
of  the  governor, — the  chief  executive  of- 
ficer of  an  independent  state.  People  ex 
rel.  Englev  v.  Martin,  10  Colo.  565.  .36  Pac. 
.543.  ■  24:  201 

606.  It  is  the  duty  of  a  court  to  resolve 
all  doubts  in  favor  of  an  official  act  of  the 
chief  executive  officer  of  the  state.  State 
v.  Lewis,   107  X.   C.   967.   12  S.  E.   457. 

11:  105 

607.  An  extradition  warrant  issnod  by 
the  governor  u]ioii  requisition  rrom  a  for- 
eign state  must  be  presumed,  tn  the  ab- 
se7ice  of  evidence  to  the  contrary,  to  have 
been  granted  upon  competent  proof  that  the 


prisoner  was  a  fugitive  from  justice;  and  in 
habeas  corpus  proceedings  to  obtain  his  re- 
lease, the  prisoner  has  the  burden  of  show- 
ing that  he  has  not  fled  and  is  not  a  fugi- 
tive. State  ex  rel.  McNichols  v.  Justus,  84 
Minn.  237,  87  N.  W.  770,  55:  325 

608.  Until  the  contrary  is  made  to  ap- 
pear, the  law  will  presume  that  the  execu- 
tive officer  of  a  city  in  classifying  the 
positions  under  the  civil  service  has 
obeyed  the  provisions  of  the  statute  re- 
quiring them  to  be  made  competitive  so 
far  as  practicable.  Chittenden  v.  Wurster, 
152  N.  Y.  345,  46  N.  E.  857,  .37:809 
Tax. 

See  also  infra,  666. 

609.  The  law  will  presume  that  a  tax  of- 
ficer will  do  his  duty  under  the  law,  and 
not  act  unfairly  or  arbitrarily  regarding 
the  assessment  of  property  for  taxation. 
Nathan  v.  Spokane  County,  35  Wash.  26. 
76  Pac.  521,  65:  .3.36 

610.  Where  the  statutes  make  real  estate 
liable  for  taxes  levied  on  personal  property 
when  they  cannot  be  made  out  of  the 
personalty,  and  direct  the  collector  to 
select  real  estate  for  that  purpose  when  it 
becomes  necessary,  it  will  be  presumed, 
when  the  books  show  charges  of  unpaid  per- 
sonal taxes  against  land,  that  thev  were 
necessary  because  the  taxes  could  'not  be 
made  out  of  personalty,  although  it  is  not 
so  stated  on  the  return.  Shelbyville  Water 
Co.  V.  People  ex  rel.  Craddick,  140  111.  545, 
30  N.  E.  678,  16:  505 

611.  To  sustain  a  tax  upon  land  which 
is  shown  to  have  been  legally  exempt  from 
taxation  for  a  long  period  prior  to  the  year 
for  which  the  tax  was  assessed,  the  biuden 
is  on  the  tax  officers  to  show  that  some- 
thing had  occurred  before  such  year  to  re- 
move the  exemption.  Allen  Countv  v. 
Simons,  129  Ind.  193,  28  N".  E.  420,  1.3:  512 
Public  improvements. 

See  also  Public  Improvements.  66. 

612.  The  board  of  railroad  commission- 
ers, one  of  whom  is  required  by  law  to  be  a 
civil  engineer,  will  be  presumed  to  have 
made  no  order  for  the  construction  of  a 
public  work  which  cannot  be  precisely 
executed.  Bristol  v.  New  England  R.  Co. 
70  Conn.  305,  39  Atl.  235,  40:  479 

613.  The  presumption  is  that  county  of- 
ficers in  making  changes  in  the  heating 
apparatus  of  a  new  public  building  made 
only  such  as  were  proper.  Gibson  County 
V.  Cincinnati  Steam  Heating  Co.  128'  Ind. 
240.  27  X.  E.  612.  12:  502 
Elections. 

See  also  supra,  214:  infra,  2313. 

614.  The  pr(>sumption  that,  a  voter  has 
conformed  to  the  law  will  prevail  over  a 
presumption  that  moderators  have  right- 
fully rciected  his  ballot,  where  their  cer- 
tificate does  not  specifically  state  the  renson 
fov  the  reiection.  as  reqoirerl  by  statute. 
State  ex  rel.  Phelan  v.  Walsh.  62  Conn.  260. 
25    Atl.    1,  17:  364 

615.  Ballots  for  general  state  officers  will 
be  presumed,  in  the  absence  of  anything  to 
show   the    contrarv,   to   have    contained    the 


1243 


EVIDENCE,  II.  i. 


name  of  a  candidate  for  every  state  office 
to  be  filled  at  that  election.  Id. 

616.  One  who  attempts  to  establish  his 
ri^ht  to  an  office  on  the  ground  that  he  re- 
ceived a  majority  of  all  votes  cast  for 
candidates  for  that  office  at  a  certain  elec- 
tion has  the  burden  of  showing  that  votes 
rejected  from  the  count  by  the  board  of 
canvassers  were  properly  rejected,  if  the 
reason  for  such  rejection  given  in  the  can- 
vasser's certificate  is  insufficient  to  justify 
it.  Id. 

617.  The  presumption  is  that  ballots  found 
in  the  wrong  ballot  box  were  placed  there 
bv  mistake  of  the  election  officers.  Parvin 
\'.  Wimberg,  130  Ind.  561,  30  N.  E.  790, 

15:  775 
Acknowledgment. 

618.  The  absence  of  a  seal  or  of  any- 
thing representing  it,  from  the  record  or 
from  a  transcript  thereof,  is  not  sufficient 
to  overcome  the  presumption  created  by 
language  in  an  acknowledgment  indicating 
that  the  officer's  official  seal  was  affixed 
to  tiie  original.  Summer  v.  Mitchell,  29 
Fla.   179,   10  So.  562,  14:  815 

619.  Where  an  instrument  has  been 
acknowledged  in  another  state  before  a 
deputy  clerk  of  a  court  signing  himself  as 
such  and  affixing  the  seal  of  office,  it  will 
be  presumed,  in  support  of  the  certificate, 
that  the  clerk  had  authority  to  appoint  a 
deputy.  Id. 
Legislative  acts. 

Rules    of   Decision    as    to   Construction    and 

Validitv  of  Statutes,  see  Courts,  V.  c. 
See    also    supra.    194-199:    Mandamus,    199; 
Statutes.  122.  135.  140.  477. 

62n.  The  duty  and  burden  of  showing 
that  an  act  of  legislation  within  the  ordi- 
nary scope  of  legislative  power  is  tinconsti- 
tutioiial  rests  tipon  those  who  assert  its 
unconstitutionality.  Pe(.ple  ex  rel.  Hen- 
derson v.  West  Chester  Countv  Supers.  147 
X.  Y.  1.  41  X.  E.  563.  '  30:  74 

•Vil.  It  must  be  presumed  that  the  legis- 
lature (lid  its  duty  ana  had  before  it  such 
evidence  as  was  satisfactory  to  it  in  de- 
termining an  election  conteston  a  report 
by  a  contest  board,  where  the  question  re- 
quired evidence  and  the  journals  are  silent 
as  to  wliat  evidence  the  legislature  heard. 
Tavlor  v.  Beckham,  108  Kv.  278.  56  S.  W. 
177.  40:  258 

622.  llio  prima  facie  presumption  of  a 
due  ;ind  ])roper  discharge  of  an  official  duty 
a])])lies  to  the  division  of  assemlily  dis- 
tricts by  suj^crvi-or^.  oven  wliero  tliey  are 
to  S(iiiio  extent  unoqunl  in  pojiulation. 
l>c.,i,lc  o\-  vol.  BainI  V.  T.rooni.  1.38  X.  Y. 
'.).-,.  :!:!  X.  E.  S27.  20:  81 

Judicial  acts: 
.\-    to    SiiiiiMiuiiiiiL;'    ni'and    Jiirw    see    (ii-and 

Jury.    1.-). 
0\]  Tlal)on<  (iirpus.  soo  Tlalioas  r'oi|in-.  .")3. 
S.>o   aUi.    infra,   fl.^o. 
F.ir    l-jlitnTJal    Xoto-,    «oo    infra.    XII 1.    §    20. 

iVJ.?,.  Till-  ]i|-o-.iii)i|it  inn  i«  in  t'avov  of  ilie 
validity  of  a  di'ci-oo  nt"  i]i\-ui'(o  fondorod 
in  anr)thor  stale,  under  wliirh  jdaintill'  lias 
niarriod  aiiiptlioi-  wif.'  and  li\-od  with  her 
for    thirt\-  fnni'    \oai--.    and    until    In-    death. 


Thompson  v.  Thompson,  91  Ala.  591,  8  So. 
419,  11:443 

624.  It  will  be  presumed,  in  support  of  a 
judgment,  when  questioned  in  another  pro- 
ceeding, that  the  instruments  sued  on  were 
negotiable,  if  that  fact  is  essential  to  the 
judgment.  Hall  v.  Henderson,  126  Ala.  449, 
28  So.  531,  61 :  621 

625.  The  presumption  in  favor  of  the 
validity  of  a  judgment  does  not  extend  to 
a  case  of  personal  service  on  a  defendant 
who  is  a  nonresident,  where  the  proof  does 
not  show  whether  or  not  the  service  was 
made  within  the  state.  Rand  v.  Hanson, 
154  Mass.  87,  28  N.  E.  6,  12:  574 

626.  A  plaintiff  in  an  action  to  recover 
real  property  in  whose  favor  a  consent  de- 
cree was  entered,  will,  although  his  title 
does  not  appear,  be  presumed  to  have  had 
a  superior  title.  Lvon  v.  McDonald.  78 
Tex.   71,   14  S.  W.  261,  9:  295 

627.  Receipt  and  confirmation  of  the  re- 
port of  a  jury  finding  lunacy,  as  required 
by  statute,  will  be  presumed  if  the  clerk 
acts  on  it  bv  appointing  a  guardian.  Sims 
V.  Sims,  121  "N.  C.  297,  28  S.  E.  407,    40:  737 

628.  He  who  questions  the  validity  of  an 
administration  has  the  burden  of  establish- 
ing its  invalidity,  where  the  facts  of  the 
death  of  the  person  upon  whose  estate  let- 
ters are  granted,  and  of  the  existence  of  as- 
sets within  the  jurisdiction,  appear  upon 
the  record  as  judicially  ascertained.  Man- 
ning V.  Leighton,  65  Vt.  84,  26  Atl.  258, 

24:  684 

629.  Xo  presumption  will  be  indulged  to 
supply  the  record  in  a  criminal  case,  where 
it  does  not  show  the  necessary  fact  of  the 
prisoner's  presence.  French  v.  State,  85 
Wis.  400.  55  X.  W.  566,  21 :  402 
Jurisdiction. 

For  Editorial  Xotes,  see  infra,  XIII.  §  8. 

630.  It  will  be  presumed  that  a  court  of 
record  in  another  state  which  entered  judg- 
ment upon  a  warrant  of  attorney  had  juris- 
diction to  do  .so.  and  that  its  proceedings 
were  regular.  Van  Xorman  v.  Gordon,  172 
:Mass.  576.  53  X\  E.  267.  44:  840 

631.  .Turisdiction  in  the  probate  court  of 
another  state  in  proceedings  for  the  adop- 
tion of  a  child  will  be  presumed  in  the  ab- 
sence of  anything  to  show  the  contrary. 
Brown  v.  ]\fitchell.  88  Tex.  350,  31  S.  W. 
621.  36:' 64 

632.  It  will  be  presumed,  in  aid  of  the 
jurisdiction  of  the  court  to  award  alimony 
in  a  suit  for  divorce,  that  all  of  the  hus- 
band's property  was  within  its  jurisdic- 
tion, where  such  award  is  interposed  as  a 
bar  to  a  subsequent  action  for  alimony  by 
the  wife,  there  l)eing  no  allegation  to  the 
contrary  in  the  complaint  in  the  latter  ac- 
tion. Sprague  v.  Sprague,  73  ^linn.  474.  76 
X.   W.  268.  42:  419 

633.  Xo  presumption  can  be  indulged  in 
favor  of  the  JHrisdiction  of  the  court  in 
authorizing  the  niortoage  of  an  infant's 
property,  as  the  jurisdiction  for  that  pur- 
pose is  special  and  limited  and  wholly  de- 
pendent tipon  the  statute.  Warren  v. 
Inion  Bank,  157  N.  Y.  259,  51  N.  E.   10.36. 

43:  2.56 
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634.  Where  it  affirmatively  appears  that 
an  adverse  party  to  a  decree  was  a  non- 
resident of  the  state  at  the  time  of  its 
rendition,  and  the  record  is  silent  as  to  his 
appearance  or  notice,  there  is  no  presump- 
tion that  such  court  acquired  jurisdiction 
over  his  person.  Furgeson  v.  Jones,  17  Or. 
204,  20  Pac.  842,  3:  620 

635.  No  intendment  of  law  or  presump- 
tion of  fact  can  be  made  in  favor  of  the 
jurisdiction  of  a  court  when  the  law  pur- 
porting to  confer  the  jurisdiction  is  void. 
Re  Christensen's  Estate,  17  Utah,  412,  53 
Pac.  1003,  41 :  504 

j.  From  Circumstances  and  Course  of  Busi- 
ness. 

636.  Proof  of  depositing  a  letter  in  the 
postoffice,  addressed  to  a  party  at  his  place 
of  business,  is  prima  facie  evidence  that  he 
received  it  in  the  ordinary  course  of  the 
mails;  and  if  he  has  changed  his  place  of 
business,  and  has  informed  the  postoffice 
authorities  of  it,  there  is  a  presumption  or 
inference  of  fact,  that  the  letter  has  been 
delivered  at  the  new  address.  Marston  v. 
Bigelovv,  150  Mass.  45.  22  N.  E.  71,         5:  43 

637.  Notice  and  proofs  of  loss  mailed  to 
an  insurer  will  be  presumed  to  have  been 
duly  received,  in  the  absence  of  evidence  to 
the  contrarv.  Pennvpacker  v.  Capital  Ins. 
Co.  80  Iowa',  56,  45  N.  W.  408,  8:  236 

638.  There  is  no  presumption  that  the  ad- 
dressee of  a  letter  received  it,  from  the  fact 
that  it  was  not  returned  to  the  sender,  if  it 
was  not  directed  to  the  place  in  which  the 
addressee  resided  at  the  time.  Goodwin  v. 
Provident  Sav.  L.  Assur.  Soc.  97.  Iowa,  226, 
66  N.  W.  157,  32:  473 

639.  The  presumption  is  that  a  telegram 
properly  addressed  and  deposited  in  the 
telegraph  office,  with  charges  prepaid, 
reached  its  destination  and  was  delivered 
in  accordance  with  the  obligation  which 
the  law  imposes  upon  telegraph  companies. 
Western  Twine  Co.  v.  Wright,  11  S.  D.  521, 
78  N.  W.  942,  44:438 

640.  Premature  presentment,  for  pay- 
ment, of  a  sight  draft  entitled  to  grace, 
will  not  be  presumed  in  an  action  to  re- 
cover thereon,  from  the  facts  that  it  was 
drawn  at  Cherry  Valley,  Arkansas.  ;March 
15.  on  parties  in  Kansas  City,  Missouri, 
who  protested  for  nonpayment  on  the  19th 
of  the  same  month,  and  bears  an  undated 
indorsement  for  deposit  in  Memphis, 
Tennessee,  where  the  complaint  alleges  its 
due  presentment  for  pnvment.  Wards  v. 
Sparks,  .53  Ark.  519,  14  S.'  W.  898.       10:  703 

641.  After  the  lapse  of  fifty  years  from 
the  deduction,  by  the  officers  of  a  savings 
bank,  of  a  pro  rata  amount  from  a  deposit, 
for  losses,  and  the  receipt  of  the  balance  by 
the  attorney  of  the  depositor,  and  the  entry 
tlicipof  on  tlie  deposit  book,  leaving  on  such 
book  an  unexplained  balance  in  favor  of  the 
depositor,  but  never  claimed  bv  him. — it 
will,  in  an  action  by  his  administrator  to 
recover  sucli  balance  from  the  bank,  be 
assumed  that  the  apportionment  of  the  de-  j 
duction    was    just,   that   notice    thereof    was 


given  to  the  depositor,  and  that  it  was 
known  to  the  depositor  or,  his  attorney. 
Lewis  V.  Lynn  Sav.  Inst.  148  Mass.  235,  19 
N.  E.  365,  1 :  785 

k.  As    to    Rights,    Contracts,    Instruments, 
and  Property. 

1,  In  General. 

Presumption  that  Easement  is  Appurte- 
nant, see  Easements,  3. 

Use  of  Highway  for  Entire  Width,  see 
Highways,  20. 

In  Proceeding  to  Condemn  Land,  see  Trial, 
40. 

For  Editorial  Notes,  see  infra,  XIII.  §§  20, 
29,  34. 

642.  The  burden  of  proof  to  establish 
that  the  appropriation  by  a  magnetic  tele- 
graph company  of  part  of  the  right  of  way 
of  a  railroad  company  will  not  materially 
interfere  with  the  use  to  which  the  railroad 
company  is  authorized  to  put  its  right  of 
way  is  on  the  telegraph  company.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Ohio  Postal 
Teleg.  Cable  Co!  68  Ohio  St.  306,  67  N.  E. 
890,  62:  941 

643.  The  front  of  a  corner  lot  while 
vacant  is  presumed  to  continue  to  be  the 
front  after  the  lot  is  improved,  unless  the 
contrary  appears  by  the  style  and  charac- 
ter of  the  improvement.  Toledo  v.  Sheill, 
53  Ohio  St.  447,  42  N.  E.  323,  30:  598 

644.  The  presumption  is  that  a  corner  lot 
fronts  on  the  street  on  which  its  shorter 
side  abuts,  if  there  is  a  material  difference 
in  the  length  of  its  sides.  Id. 
Contracts  generally. 

As  to  Fraud  in,  see  supra,  365,  366. 

As   to   Earning   Contract   Rate   for   Service, 

during    Time    of     Their    Performance, 

see  Election  of  Remedies,  2. 
See  also  supra,  225-228. 

645.  A  contract  made  by  telegrams  is  a 
contract  in  writing,  for  which  a  consider- 
ation is  presumed  under  S.  D.  Comp.  Laws, 
§  3538.  Western  Twine  Co.  v.  Wright,  11 
S.  D.  521,  78  N.  W.  942,  44:  438 

646.  The  common-law  rule  that  he  who 
attacks  a  contract  has  the  burden  to  show 
its  invalidity  prevails  in  the  Colorado 
courts.  Therefore  a  contract  of  rebate 
must  be  held  valid  until  shown  to  be  other- 
wise. Bavles  v.  Kansas  P.  R.  Co.  13  Colo. 
181,  22  Pac.  341,  5:  480 

647.  One  seeking,  after  a  lapse  of  several 
years,  to  set  aside  a  settlement  under  a 
transaction  by  which  bis  ancestor,  in  mak- 
ing a  division  of  his  property,  deeded  land 
belonging  to  complainant  to  a  third  person 
under  the  mistaken  belief  that  it  belonged 
to  the  ancestor,  and  at  the  same  time  deed- 
ed certain  property  to  complainant,  who 
makes  no  offer  to  restore  the  property 
deeded  to  him.  must,  in  order  to  succeed, 
show  that  such  propertA'  was  of  no  value. 
Barrier  v.  Kellv.  82  ^Hss.  23."..  33  So.  974, 

62:  421 

648.  The  burden  of  proof  as  to  the  cost 
of  performing  certain  items  of  a  contract  in 
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accordance  with  its  terms  is  upon  the  con- 
tractor, where-  the  question  at  issue  is  with 
respect  to  the  amount  to  oe  allowed  to  the 
owner  for  failure  to  make  a  full  compliance 
with  the  contract.  Spence  v.  Ham,  163  N. 
Y.  220,  57  N.  E.  412,  51:  238 

649.  Although  proof  of  delivery  of  goods 
to  a  person  in  compliance  with  his  request 
makes  out  a  prima  facie  case  of  liability  to 
pay  for  them,  yet  this  is  only  a  probabil- 
ity; and  if  it  is  shaken,  the  seller  must 
show  that  language  or  circumstances  im- 
port an  assumption  of  liability  by  the  pur- 
chaser to  pay  money.  Staxratt  v.  Mullen, 
148  Mass.  570,  20  X.  E.  178,  2:  697 

650.  The  burden  of  proof  that  a  proposal 
has  been  accepted,  and  that  notice  thereof 
within  the  time  limited  has  been  communi- 
cated to  the  proposer,  rests  upon  the  party 
claiming  to  have  accepted  the  same. 
Weaver  v.  Burr,  31  W.  Va.  736,  8  S.  E.  743, 

3:  94 

651.  The  burden  is  on  the  seller  to  show 
the  purchaser's  inability  to  carry  out  his 
contract,  in  order  to  avoid  the  payment  of 
the  broker's  fees,  where  he  accepted  him 
without  any  misrepresentation  or  suppres- 
sion of  knowledge  by  the  broker  as  to  the 
purchaser's  financial  abilitv.  Fairly  v. 
Wappoo  Mills.  44  S.  C.  227,  22  S.  E.  108, 

29:  215 

6.52.  A  broker  claiming  commissions  on 
a  sale  to  a  person  who  declines  to  take  the 
property  because  of  defective  title  has  the 
burden  of  proving  the  actual  existence  of 
the  defect.  Brackenridge  v.  Claridge,  91 
Tex.  .527.  44  S.  W.  819,  43:  593 

Sealed  instrument. 

f)5.3.  No  consideration  is  imported  by  an 
unsealed  addendum  to  a  sealed  note,  say- 
ing: "Tlie  above  note  is  to  be  accounted 
for.  with  interest  at  8  per  cent  per  annum." 
Sanders  v.  Bairwell.  32  S.  C.  238.  10  S.  E. 
940.  7:  743 

(I.'i4.  'I'he  presumption  of  consideration 
nii-iiig  linm  a  seal  will  not  overcome  the 
express  language  and  conditions  of  a  sealed 
instr'.imcnt  slmwing  that  it  is  without  con- 
sidfratinn.  l^cnder  v.  Been.  78  Iowa.  283, 
4.3  X.  W.  216.  5:  .506 

Insurance. 

Sop  al-o  siqira,  2li0:    Insuraiicf,  228. 
For  F.ditorial  Notes,  s^e  intra.  XIII.  §  28. 

6-").').  Tlic  insurer  lias  ilie  Inirden  of  show- 
ing lireach  of  warranty  in  tlie  ajiplication. 
Mainifacf  iii'ers'  .\cei.  Tnileninit\-  Co.  v. 
IV.r-an.  Ki  U.  S.  App.  l'OO.  7  C. 'C.  A.  .581. 
.58  Fed.  045.  22:  ti20 

ti.5(i.  .\ii  in-nranr-e  cuiniiaiiv  ha=  tlie  Imr- 
deii  of  proof  as  to  tlii'  lireadi  of  a  con- 
dition in  a  poliev.  ATiifual  T..  Tns.  Co.  v. 
\\'is\vell.  .5B  Kan.  7r,.-.    14   Par-,   ')'M\.       35:  258 

("157.  .\n  insni'er  lias  il,o  lun-.lcii  of  inoviiig 
•li"  invalidity  of  tlie  in-uraiiee  1if'caii-e  of 
,1 'Mit  ioiial  iiisur-i  ]'■■...  -^w  .■ct  in.j-  -^  Mutual 
F.  \<--.  (  M.  s:;  M,i.  c:;.  :;  i  A-!,  siic.         :;-2:  570 

(i5s.  Tie-  ImmMcii  •'!  -ir  .uiii-  tliat  the 
aiiiuunt  of  iii-ui  :i  iK-f  pi'riiiiu  111  :  li'iiia  nili'il  i< 
CfilTeet  i-  upon  till'  ili-ui'i'T.  wlnTi'  tin-  ]io|ii-y 
re.|iiirf-  yia\iiieiit  of  a  c'l't  lin  -inii  "li'^-  the 
fetuin  pi'iiiiiuMis  awa  I'lh'-I."  (.oodwiii  v. 
Piovi.'iinr  Sav.  I..  A~~ur.  ^oc.  'J~  lowi,  li'i;, 
<■!■   X     A\',    i:,;.  :!2:  473 


Deeds. 
'  For  Editorial  Notes,  see  infra,  XIII.  §  20. 

659.  The  possession  of  a  deed  by  the 
grantee  is  prima  facie  evidence  of  delivery, 
where  there  is  nothing  to  impeach  the  bona 
tides  cdf  his  possession.  Strough  v.  Wilder, 
119  X.  Y.  530,  23  X.  E.  1057,  7:  555 

660.  The  signing  of  a  deed  by  the  graTj^or 
and  its  possession  by  the  grantee  constitute 
prima  facie  evidence  of  delivery.  Devereux 
V.  McMahon,  108  N.  C.  134,  12  S.  E.  902, 

12:  205 

661.  Presumption  of-  the  delivery  of  a 
deed  arises  if  it  is  found  in  the  possession 
of  the  personal  representative  of  the 
grantee.  Lewis  v.  Watson,  98  Ala.  479.  13 
So.  570,  22:  297 

662.  Tl  e  presumption  that  a  deed  was  de- 
livered on  the  day  of  its  date  is  not  over- 
come by  the  fact  that  it  was  acknowledged 
at  a  later  date,  and  thereafter  came  into  the 
personal  possession  of  the  grantee,  where  it 
was  procured  for  him  by  an  attorney  in  an- 
other county  in  which  it  was  executed  and 
acknowledged.  Lake  Erie  &  W.  41.  Co.  v. 
Whitham,  155  111.  514,  40  N.  E.  1014, 

28:  612 

663.  The  presumption  that  a  deed  was  de- 
livered when  made  is  not  overcome  by  the 
fact  that  the  parties  resided  in  different 
places, — especially  where  the  property  was 
worth  many  thousands  of  dollars.  Far- 
well  V.  Des  Moines  Brick  Mfg.  Co.  97  Iowa, 

I  286.  66  X.  W.  176,  35:  63 

664.  One  claiming  that  calls  in  a  deed, 
which  vary  from  those  previously  run  on 
the  ground,  did  not  represent  the  will  of 
the  grantor,  has  the  burden  of  showing  that 
fact,  where  the  calls  in  the  deed  are  not 
inherently  inconsistent.  Elliott  v.  Jeffer- 
son. 133  isr.  C.  207.  45  S.  E.  558,  64:  135 

665.  A  married  woman  who  seeks  to  avoid 
a  deed  signed  by  her  and  bearing  a  cer- 
tificate of  acknowledgment  in  due  form  has 
the  burden  of  proving  want  of  due  execu- 
tion of  the  instrument.  People  ex  rel.  El- 
lert  V.  Cogswell.  113  Cal.  129.  45  Pac.  270. 

35:  269 

666.  The  presumption  in  favor  of  the 
validity  of  a  deed  of  land  sold  for  delin- 
(|uent  taxes,  which  is  created  by  S.  C.  Gen. 
Stat.  §  313,  expressly  throwing  the  burden 
of  proof  upon  the  party  impugning  the  con- 
veyance, is  not  overcome  by  a  recital  in  the 
deed  showing  that  the  sale  was  not  made 
on  the  day  fixed  by  law,  since  it  will  be 
]iresiuned  that  an  extension  of  time  was 
lawfully  made,  inasmuch  as  the  controller, 
with  the  approval  of  the  governor,  has 
power  to  make  such  extension.  Shell  v. 
Duncan.  31  S.  C.  .547.  10  S.  E.  .3.30.         5:  821 

667.  A  conveyance  by  a  father  to  his 
dauahtor  will  not  be  presumed  to  have  been 
a  uift.  so  as  to  bring  the  case  within  a  stat- 
ute   eoneorning    iidiei-itance   of   property   ac- 

liv   cift   of   an   ancestor.      Shellenber- 
Pvansom.  31   Xeb.  61.  47  X.  ^^  .  700. 

10:  810 
Morteage. 

r,(;^.  It  will  be  presumed  that  chattel 
uiori  oaL;ee-.  wlio  have  taken  possession  of 
the  inoi-fuaL'e'l  property  and  are  proceeding 
to   ,ell   it    acted   in   accordance   with  the   pro- 
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visions  of  the  mortgage,  where  such  pro- 
visions are  not  shown.  Pierce  v.  Johnson, 
93  Mich.  125,  53  N.  W.  16,  18:  486 

Will. 

I'arol  -Evidence   to    Rebut    Presumption    of 
Satisfaction  of  Legacy  by  Gift  or  Ad- 
vancement, see  infra,  1121. 
See  also  supra,  344,  345. 
For  Editorial  Notes,  see  infra,  XIII.  §§  25, 
28-30. 
66'J.  The   attestation    clause    of   the    wit- 
nesses to  a  will  or  codicil  is  prima  facie  evi- 
<lence  of  the  facts  recited  in  it.     Elkinton 
v.  Brick  (N.  J.  Prerog.  Ct.)  44  N.  J.  Eq.  154, 
15  Ati.   391,  1:  161 

670.  One  who  asserts  that  a  second  will 
contained  a  clause  of  revocation  has  the 
burden  of  establishing  that  fact.  Cheever 
v.  North,  106  Mich.  390,  64  N.  W.  455, 

37:  561 

Negotiable  paper. 

Presumption  as  to  Assignment  by  Giving 
Check,  see  Banks,  105. 

As  to  Liability  as  Comaker,  see  Bills  and 
Notes,  113,  115,  118. 

Presumption  as  to  Ownership,  see  Plead- 
ing, 266. 

See  also  supra,  170,  282,  283,  305,  403,  640; 
infra,   691-694. 

For  Editorial  Notes,  see  infra,  XIII.  §§  21, 
33. 

671.  The  burden  of  showing  that  the 
holder  of  negotiable  paper  had  notice  of 
facts  impeaching  its  validity  does  not  fall 
upon  the  maker  imtil  the  holder  has  proved 
that  he  purchased  in  good  faith,  for  value, 
and  in  the  usual  course  of  business, 
(■anajoharie  Nat.  Bank  v.  Diefendorf,  123 
N.  Y.  191,  25  N.  E.  402,  10:  676 

672.  Where  the  maker  of  a  negotiable 
paper  has  not  shown  that  it  was  fraudulent- 
ly or  illegally  obtained  from  him  and  put 
in  circulation,  the  holder,  in  order  to  re- 
cover thereon,  must  show  not  only  that  he 
bought  before  maturity  and  paid  value,  but 
also  that  he  acted  in  good  faith.  Id. 

673.  In  an  action  by  an  indorsee  of  a 
promissory  note,  where  its  illegality  is 
established,  he  has  the  burden  of  showing 
that  he  is  an  innocent  holder  for  value  be- 
fore maturity.  Thompson  v.  West,  59 
Neb.  677,  82  N.  W.   13,  49:  337 

674.  The  presumption  that  the  owner 
i?;  a  bona  fide  holder  for  value  of  bonds 
secured  by  mortgaging  a  railroad  does  not 
exist  where  the  bonds  and  mortgage  were 
given  before  the  railroad  in  fact  existed. 
Farmers'  Loan  &  T.  Co.  v.  Canada  &  St.  L. 
R.  Co.  127  Ind.  250.  26  N.  E.  784,         11:  740 

675.  A  negotiable  promissory  note  made 
by  an  administrator  in  his  official  capacity 
imports  sufficient  consideration  to  bind  him 
jiersonallv.  Ceniiania  Bank  v.  "Micliaud.  02 
Minn.  459.  65  N.  W.  70.  .30:  286 

676.  Plaintiff  in  an  action  upon  a  proinis- 
-oi\-  note  lias  the  burden  of  proving  the  con- 
^iilcration  and  other  facts  necessary  to  over- 
coiiu'  the  defense  that  the  maker  is  an  in- 
(•oiupc'teiit  person,  when  sucli  defense  is  in- 
tovnospfl.  Hosier  v.  Beard,  54  Ohio  St.  :3!>S. 
■V.\  X.  E.   1040,  ;5.-.:  liJl 


677.  ^Vhere  the  amount  of  attorneys'  fees 
called  for  by  a  promissory  note  is  fixed  by 
the  contract,  it  will  be  presumed  to  be  the 
reasonable  value  of  the  services  rendered, 
unless  the  contrarv  appears.  Exchange 
Bank  v.  Tuttle,  5  K  M.  427,  23  Pac.  241, 

7 :  445 

678.  Checks  dated  at  a  certain  place  and 
drawn  upon  the  "First  National  Bank"  will 
be  presumed,  in  the  absence  of  anything  to 
the  contrary,  to  have  been  drawn  upon  the 
first  national  bank  of  such  place,  where  it 
appears  that  svich  bank  exists  and  no  other 
bank  or  place  appears  on  the  check.  Culver 
V.  Marks,  122  Ind.  554,  23  N.  E.  1086, 

7:  489 

679.  The  payee  of  a  check  who  does  not 
promptly  present  it  for  payment  to  the 
bank  which  fails  before  it  is  presented  has 
the  burden  of  proving  that  the  maker  was 
not  injured  thereby.  Hamlin  v.  Simpson, 
105  Iowa,   125.  74  N.  W.  906,  44:  .397 

680.  The  holder  of  a  check  has  the  burden 
of  proving  that  the  indorser  was  not  injured 
by  delay  in  presenting  it  until  after  the 
bank  had  failed,  where  the  indorser  has 
proved  that  it  was  not  duly  presented  for 
payment;  and  this  is  the  rule  whether 
the  suit  is  brought  on  the  check  or  on  an 
indebtedness  to  pay  which  the  check  was 
transferred  and  indorsed.  Kirkpatrick  v. 
Purvear,  93  Tenn.  409,  24  S.  W.  1130. 

22:  785 
Water  rights. 

As  to  Easement  in  Canal,  see  Canals,  3. 
See  also  infra,  728. 

681.  Waters  coming  to  the  surface  of  the 
ground  will  be  presumed  to  be  formed  by 
ordinary  pei'colations  of  water  in  the  soil, 
unless  it  appears  that  they  are  supplied  by 
a  definite  flowing  stream.  Tampa  Water- 
works Co.  V.  Cline.  37  Fla.  586,  20  So.  780, 

33:  376 

682.  The  burden  of  showing  the  exist- 
ence of  an  underground  stream  of  water  is 
upon  the  one  asserting  the  right  to  its  use. 
Barclav  v.  Abraham,  121  Iowa,  619.  96  N. 
W.   1080,  64:  255 

683.  The  burden  of  proving  that  the 
quantity  of  water  diverted  by  defendant 
from  a  creek  does  not  exceed  that  dis- 
charged into  the  creek  from  tunnels  on  its 
property,  is  upon  the  defendant!  in  an  ac- 
tion to  enjoin  the  use  of  the  water,  when 
the  plaintiff  makes  a  prima  facie  case.  Her- 
riman  Irrig.  Co.  v.  Butterfield  Min.  Co.  19 
Utah,  453,  57  Pac.  .0.37,  51:  930 

684.  The  burden  of  proving  the  quantity 
of  water  diverted  by  defendant  from  the 
channel  of  a  creek  is  upon  the  defendant  in 
an  action  to  enjoin  the  use  of  the  water, 
when  the  plaintiff  shows  that  its  stock- 
holders many  years  before  appropriated  all 
the  waters  of  the  creek  for  irrigating  pur- 
poses, continued  their  use  up  to  the  time 
of  the  incorporation,  transferred  their  rights 
to  the  corporation,  and  since  then  liave 
enjoyed  the  use  of  the  water  as  stockhold- 
ers until  this  diversion  bv  the  defendant. 

id. 


Capital  stock. 

085.  There 


no    pre-uniption     tlnit    the 
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stock  of  a  corporation  is  worth  par.  Stens- 

gaard  v.  St.  Paul  Real  Estate  Title  Ins.  Co. 

50  Minn.  429,  52  N.  W.  910,  17:  575 

Gift. 

Of   Services,   When   Presumption  Rebutted, 

see  Contracts,  4. 
Of  Wife's  Separate  Estate,  see  Gift,   1. 
See  also  supra,  666;   infra,  700. 

686.  The  presumption  is  that  gifts 
made  during  the  donor's  last  illness  and 
when  all  hope  of  recovery  was  gone  are 
causa  mortis.  Hatcher  v.  Buford,  60  Ark. 
169.  29  S.  W.  641,  27:  507 
Trust. 

Presumption  as  to  Balance  in  Insolvent 
Bank  Belonging  to  Trust  Fund,  see 
Banks,   325. 

See  also  infra,  1209. 

For  Editorial  Notes,  see  infra,  XIII.  §  20. 

687.  The  burden  of  proving  that  there  are 
no  negative  provisions  in  a  trust  agree- 
ment, qualifying  the  apparent  right  of  a 
holder  of  certificates  to  have  a  transfer 
made  to  him  upon  the  books,  does  not  rest 
upon  him,  where  they  are  made  in  terms 
transferable  on  the  books  of  the  trustees. 
Rice  v.  Rockefeller,  134  N.  Y.  174,  31  N.  E. 
907.  17:237 

688.  The  burden  is  upon  a  cestui  que  trust 
seeking  a  preference  over  general  creditors 
of  an  insolvent  trustee  to  show  that  the 
trust  money  did  in  fact  increase  the  estate 
out  of  which  he  seeks  a  preference,  or 
is  represented  therein  in  some  form.  Lin- 
coln Sav.  Bank  &  S.  D.  Co.  v.  Morrison,  64 
Xeb.  822,  90  K  W.  905,  57:  885 
Assignment. 

689.  As  the  law  recognizes  the  assignment 
of  land  warrants  in  blank,  and  authorizes 
the  holder  to  fill  the  blank  with  the  name 
of  the  person  making  the  entry,  this  author- 
ity prevents  any  presumption  that  the  hold- 
er ac'(|uired  them  directly  from  the  assign- 
ors at  the  dates  of  the  assignments.  Rey- 
nolds V.  Sumner,  12G  Til.  58,  18  N.  E.  334, 

1:  327 
Alteration  of  instruments. 

690.  Whore  an  interlineation  or  erasure 
is  apparent  upon  the  face  of  an  instrument, 
the  presumption  of  law  is  that  it  is  a  legit- 
imate part  of  the  instrument  and  was  made 
prior  to  it^s  execution;  and  the  burden  is 
upon  the  maker  to  show  that  it  was  altered 
after  deliverv.  Wilson  v.  Haves.  40  ^linn. 
r..*?!.  42  X.  W.  467.  '  4:  196 

t)91.  It  will  be  prosuincd  that  words  on 
the  face  of  a  note  jiroviding  for  a  certain 
discount  if  it  is  paid  before  maturity  were 
written  thereon  conteniporanpously  with 
tlie  pxpfution  of  tlie  iiistrnment  and  as  a 
constituent  part  tliereof.  it  there  is  no  eri- 
deiipc  to  the  contrary.  Xatioiial  P)ank  of 
Connucice  v.  TVcncv.'O  S.  I).  .I.IO.  70  X.  "W. 
874.  !■_'  S.  D.  I.IG.  SO  X.  "W".  iSd.  40:  7:52 

(i'.i-J.  'I'he  Inirdeii  of  pro\iiii:  tliat  a  note 
wa-  altered  after  iii(k)rscnii'nt  is  upon  tlio 
iii(liii--er.  A\]iore  lie  relies  on  ilial  fact  as  a 
(leieii-c.  ■MoiitL^niiiorv  v.  f 'n i~t  li wa it .  no 
Ala.   ."").'.:;.  S  So.  4!IS.       '  12:  140 

Ci'-t:;.  'riie  prDiif  Of  adniissimi  n(  ihc  ~i'_;iia- 
tiire  c.t"  tlie  maker  is  iniimi  faeir  e\i(ieiire 
tli.it    til'-    iii-1  luiiieiit     wiiticn    (p\ei-    it    i~    lii- 


act;  and  this  will  stand  as  binding  proof 
unless  the  maker  can  rebut  it  by  evidence 
that  an  alteration  was  made  after  deliv- 
ery. Wilson  V.  Hayes,  40  Minn.  531.  42 
N.  W.  467,  4:  196 

694.  An  admission  by  the  maker  of  the 
instrument,  that  he  made  crosses  by  which 
his  signature  seemed  to  be  canceled,  do  not 
put  upon  him  the  burden  of  proving  that  it 
was  canceled  with  consent  of  the  promisee. 
Baxter  v.  Camp,  71  Oonn.  245,  41  Atl.  803. 

42:  514 

2.  Ownership  or  Possession. 

In  Replevin,  see  Replevin,  23. 
Of  Money  Deposited  as  Bail,   see  Garnish- 
ment, 56. 
See  also  Pleading,  266. 

695.  To  justify  a  delivery  by  a  carrier  to 
the  true  owner,  contrary  to  or  without  the 
orders  of  the  shipper,  the  carrier  as.sumes 
the  burden  of  proving  the  ownership  at  tlfe 
time  of  such  delivery.  Wolfe  v.  Missouri 
P.  R.  Co.  97  Mo.  473,    1  S.  W.  49,       3:  539 

696.  Defendant  in  ejectment  relying  sole- 
ly on  adverse  possession  during  the  life  of 
life  tenants  under  a  trust  has  the  burden, 
as  against  remaindermen  who  prove  their 
successorship  to  the  legal  documentary  title, 
of  showing  that  the  latter  took  only  a  con- 
tingent, and  not  a  vested  remainder.  Gin- 
drat  V.  Western  R.  of  Ala.  96  Ala.  162,  11 
So.  372,  19:  83» 

697.  One  bringing  an  action  under  the 
South  Carolina  Code  to  try  title  to  real 
estate,  and  alleging  that  he  is  seised  in  fee, 
has  the  burden  of  proving  the  allegations, — • 
especially  in  an  action  against  the  state  to 
recover  land  under  tide  water,  as  to  which 
the  prima  facie  title  is  in  the  state.  Hey- 
ward  V.  Farmer's  Min.  Co.  42  S.  C.  138. 
19  S.  E.  963,  20  S.  E.  64,  28:  42 

698.  The  burden  is  on  those  who  seek  to 
dispossess  of  church  property  trustees  who, 
with  their  predecessors,  have  been  in  con- 
tinuous possession  of  it  for  more  than  sixty 
years,  to  show  affirmatively  how  and  when 
their  title  accrued  and  that  it  is  good  and 
valid.  Schlichter  v.  Keiter,  156  Pa.  119.  27 
Atl.  45,  22:  161 

699.  A  judgment  of  eviction  against  a 
grantee  in  a  suit  of  which  a  remote  grantor 
has  no  notice  is  not  prima  facie  evidence 
that  the  eviction  was  under  a  paramount 
title,  in  a  suit  against  such  grantor  on  the 
covenants  in  his  deed.  Wallace  v.  Pereles. 
109  Wis.  316,  85  N.  W.  371,  53:  644 
Husband  or  wife. 

See  also  supra.  375-380. 

For  Editorial  Xotes.  see  infra,  XIII.  §  34. 

700.  Tlie  presumption  of  law  is  against  a 
gift  by  a  wife  of  the  principal  of  her  sep- 
arate property  to  the  husband;  and  the  bur- 
den of  proving  it  is  upon  him  Avho  asserts 
it.  A  done  v.  Spencer  (X.  J.  Err.  &  App.) 
(V2  X.  J.  Fq.  782.  49  Atl.  10.  56:  817 

701.  If  a  sale  of  property  by  a  husband 
In  his  wife  is  attacked  by  a  party  in  inter- 
est, and  the  conveyance  appears  on  its  face 
to  lie  invalid  because  the  consideration  ex- 
|iie~~c(l   is  not  within  the  exceptions  of  La, 
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Civ.  Code,  art.  2440,  proliil)itin<;  sales  be- 
tween husband  and  wife  except  in  certain 
cases,  the  burden  of  proof  is  on  the  party 
seeking  to  maintain  the  validity  of  the  con- 
v€yance  to  show  that  the  real  consideration 
was  ditTerent  from  that  expressed,  and  was 
within  the  exceptions  provided  bv  the  law. 
Rush  V.  Landers,  107  La.  549,  32"  So.  95, 

57 :  353 

702.  A  wife  who  turns  remittances  from 
her  husband  into  a  business  which  she  car- 
ries on  in  partnership  with  a  third  person, 
and  out  of  which  both  families  are  sup- 
ported, has  the  burden  of  proving,  as  against 
the  husband's  creditors,  that  their  rights 
have  not  been  injured  thereby,  and  that  an 
equivalent  sum  was  properly  and  actually 
consumed  by  the  husband's  family.  Tre- 
fethen  v.  Lynam,  90  Me.  376,  38  Atl.  335. 

38:  190 

703.  In  order  to  sustain  a  conveyance  of 
land  by  a  husband  to  his  wife,  both  being 
domiciled  in  another  state,  which  is  claimed 
to  have  been  made  in  consideration  of  an 
indebtedness  of  the  husband  to  the  wife  for 
money  said  to  have  belonged  to  her,  and  to 
have  been  received  and  used  by  the  hus- 
band, it  must  be  shown  that  by  reason  of 
such  receipt  and  use  the  husband  became 
the  debtor  of  the  wife,  that  the  debt  exist- 
ed at  the  time  of  the  conveyance,  and  that 
the  property  was  conveyeti  in  satisfaction, 
or  in  part  satisfaction,  of  such  debt.  Rush 
V.  Landers,  107  La.  549,  32  So.  95,       57:  353 

704.  Where  answers  of  a  wife  to  inter- 
rogatories propounded  to  her  by  creditors 
of  her  husband  show  that  property  in  an- 
other state  had  been  conveyed  by  the  hus- 
band to  her  for  a  particular  consideration 
arising  under  the  laws  of  that  state,  the 
court  will  not  assume,  even  though  it  should 
be  made  to  appear  that  such  consideration 
was  inadequate,  that  a  different  consider- 
ation, testified  to  as  moving  in  the  matter 
of  the  conveyance  of  property  in  the  state, 
was  therefore  included  and  exhausted  for 
the  purposes  of  the  conveyance  in  such 
other  state.  Id. 

705.  In  an  action  by  a  man  for  the  loss  of 
a  trunk  containing  the  clothing  of  his  wife 
and  child,  the  presumption  is  that  the  child's 
clothing  was  furnished  by  the  father,  in  the 
absence  of  evidence  to  the  contrary.  Rich- 
ardson V.  Louisville  &  N.  R.  Co.  85  Ala. 
559.  5  So.  308,  2:  716 
Trust  funds. 

700.  Payment  out  of  the  funds  of  a  bank 
which  has  become  a  trustee  by  wrongfully 
commingling  trust  money  with  its  funds 
will  be  presumed  to  have  been  made  by  the 
bank  out  of  its  own  funds,  and  not  out  of 
the  trust  monev.  State  v.  l-^dwards.  61  Xeb. 
181.  85  N.  W.  43,  52:  858 

707.  It  is  presumed  that  moneys  drawn 
out  of  a  fund  wherein  a  trustee  has  ming- 
led his  own  money  and  that  of  the  cestui 
que  Irust  are  his  own.  and.  so  long  as  any 
nortion  of  the  fund  so  constituted  romains, 
it  may  be  followed,  and  the  charge  of  the 
rcsfiii  que  friiftf  thereon  may  be  asserted. 
Lincoln  Sav.  Bank  &  S.  T>.  Co.  v.  Morrison. 
64  Neb.  822,  90  N.  W.  905,  57:  885 


708.  Funds  in  the  hands  of  a  trustee  who 
has  become  insolvent,  which  are  less  than 
the  amount  of  the  trust  funds,  are  pre- 
sumed to  belong  to  the  trust.  State  v.  Fos- 
ter, 5  Wyo.  199,  38  Pac.  926,  29:  226 
Insolvent  broker. 

709.  Stocks  on  hand  when  a  broker  be- 
comes insolvent  will  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  to  be 
held  for  his  customers,  where  his  contracts 
require  hira  to  carrv  such  stock  for  them. 
Skiff  V.  Stoddard,  '63  Conn.  198,  26  Atl 
874,  21:  102 
Mines. 

710.  The  presumption  is  that  all  veins 
discovered  in  that  part  of  a  tunnel  under  a 
prior  subsisting  location  of  lode  claims  be- 
long to  the  latter,  in  the  absence  of  any 
proof  to  th«  contrarv.  Calhoun  Gold  Min. 
Co.  V.  Ajax  Gold  :\Iin.  Co.  27  Colo.  1.  59 
Pac.  607,  50:  209 

711.  The  presumption,  from  the  fact  of 
the  partition  of  the  surface  of  land  by 
parol,  is  that  it  includes  the  coal  beneath  as 
well  as  the  surface;  and  one  who  denies  it 
has  the  burden  of  proof.  Bvers  v.  Bvers, 
183  Pa.  509,  38  Atl.  1027,  "  39-  537 
Fee  in  street. 

Presumption    of    Ownership    to    Middle    of 
Street,  see  Boundaries,  15,  16. 

712.  The  presumption,  in  the  absence  of 
evidence,  is  that  the  fee  of  a  street  remains 
in  the  abutting  proprietor.  White  v.  North- 
western N.  C.  R.  Co.  113  N.  C.  610.  18  S. 
E.  330,  22 :  627 
Dedication. 

For  Editorial  Notes,  see  infra,  XIIT.  §  9. 

713.  An  intention  to  dedicate  to  the  pub- 
lic the  right  to  use  a  passway  will  be  pre- 
sumed in  case  the  owner  of  the  land  suffers 
the  use  for  a  great  length  of  time,  during 
which  property  may  have  been  bought  in 
reliance  upon  the  continued  existence  of  the 
way,  knowing  that  it  is  claimed  as  a  mat- 
ter of  right.  Rilev  v.  Buchanan,  116  Kv. 
625.  76  S.  W.  527,    "  63:  642 

714.  Long  and  uninterrupted  possession 
of  land  by  the  state,  with  a  claim  of  owner- 
ship for  public  use,  and  user  by  the  public, 
will  raise  a  presumption  of  a  dedication  by 
the  property  owner  for  such  public  use. 
Smith  V.  Cornelius,  41  W.  Va.  59,  23  S.  E. 
599,  30:  747 

715.  A  dedication  of  land  to  the  public 
use  is  not  presumed,  but  must  appear  by 
acts  and  declarations  of  the  owner,  of  such 
a  public  and  deliberate  character  as  clearly 
show  an  intention  on  his  part  to  surrender 
his  land  for  the  use  of  the  public;  and  the 
burden  of  proof  is  on  the  party  asserting 
such  dedication.  Hogue  v.  Albina.  20  Or. 
182.  25  Pac.  386,  10:  673 
Presumed  grant. 

716.  A  grant  cannot  he  presumed  where 
it  would  have  been  unlawful.  Donahue  v. 
State.  112  N.  Y.  142.  19  N.  E.  419.       2:  576 

717.  A  lost  grant  is  not  to  be  presumed 
to  support  an  easement  of  which  the  origin 
is  known.  Clnflin  v.  Boston  &  A.  R.  Co.  ]57 
Mass.  489.  .32  N.  E.  659.  20:  638 

718.  Although  a  grant  from  the  state  will 
never  be  presumed  in  cases  where  it  could 
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not  legally  have  been  made,  yet  the  exist- 
ence of  a  statute  which  simply  creates 
public  rights  in  certain  property  will  not 
forbid  a  presumption  of  a  grant  of  such 
property  to  an  individual,  since  it  is  not  in- 
consistent with  the  right  of  the  legislature 
to  make  such  grant  at  any  time  it  chooses 
to  do  so.  Attorney  General  ex  rel.  Mann  v. 
Revere  Copper  Co.  152  Mass.  444,  25  N.  E. 
605,  9:  510 

719.  A  grant  will  be  presumed  from  long 
and  uninterrupted  possession  of  land,  with 
claim  of  ownership.  Smith  v.  Cornelius, 
41  \y.  Va.  59,  23  S.  E.  599,  30:  747 

720.  A  presumption  of  a  grant  or  dedica- 
tion by  Lord  Fairfax  as  lord  of  the  fee,  for 
public  use.  of  the  grounds  at  Bath  or  Berk- 
eley Springs,  West  Virginia,  arises  from  the 
possession  and  claim  of  ownership  by  that 
state  and  Virginia  for  119  years,  although 
Va.  act  1776  seizing  this  land  recites  no 
consent  on  the  part  of  Lord  Fairfax  and 
makes  no  provision  for  obtaining  his  con- 
sent or  giving  him  compensation.  Id. 

721.  Direct  proof  of  the  existence  of  a 
deed  may  be  aided  by  the  presumption  to 
be  derived  from  possession  and  repeated 
acts  of  ownership  in  establishing  the  title 
to  real  estate.  Cahill  v.  Cahill,  75  Conn. 
522.  54  Atl.  201,  732.  60:  706 

722.  The  occupation  and  use  of  a  bridge 
over  a  canal  for  over  forty  years  by  the 
owners  of  land  adjoining  the  canal  strip, 
which  had  been  condemned  for  quasi  public 
fiurposps.  does  not  raise  anv  presumption  of 
M  oraiit.  Bass  v.  Roanoke  Xav.  &  W.  P.  Co. 
Ill  X.  C.  439.  16  S.  E.  402.  19:  247 
Presumption  from  possession. 

Oi   Title   SuiTicient    to    Maintain   fijectment. 

see  Ejectment.  30. 
See  also  supra.  659-602.  714,  719-722;  infra, 

730.  2271. 
For  Editorial  Xotes.  see  infra.  XIII.  §  33. 

723.  Possession  of  animals  reclaimed 
from  a  wild  state  is  prima  facie  evidence  of 
title.  .James  v.  Wood.  82  .Me.  173.  19  Atl. 
It')0.  8:  448 

724.  Actual  possessifm  of  land  is  prima 
fiicif  evidence  of  owneisliip  in  fee:  and  such 
fiwiici-  i.--  prima  facie  entitled  to  such  pos- 
session. Teass  V.  St.  AUtans.  3S  W.  Va.  1. 
17   S.    F.   400.  19:  802 

72.").  I'lps^cssion  of  a  certificate,  with  pow- 
er uf  iUtoi-ne\-  from  tlie  stockholder  anthor- 
i/iiiL:  the  jioldei-  to  ti-ansfei-  the  stock,  is 
[iiiiiia  facie  evidence  tliat  lie  is  at  least  the 
e<|uitalili'  uwiiel'.  T;illt  w  I'lesidio  &  !•'.  Tv. 
(  o.    S4   (  al.    i:^.].   24    Pac.   4:Ui.  11:  125 

720.  Aeeeptaiice  of  file  devise  by  a  life 
teriaiiT  will  l)e  |iresiiiiiiMl  if  lie  goes  into 
p,,.,.,es-i(iii.  ;ilt]i()iiL;li  lie  i-laiins  the  fe(>  uii- 
dei'  .-iile-.  f"(ir  taxes  wliili'  till'  propert\'  wns 
in  Tiii-.--e~si,iii  of  :i  |)i!rir  laker:  Imt  sucli  pre 
sinii|)tioii    iiia\-    be    u\-eit  liidu  ii    li\-    prodf    nf 

;i(t-     ilir(m--i~TeIlt      with     aei-i'|)1  ;|  in-e.     l)efl-ee~e 

V.    l.,ik.-,    loo    .Mi.'li.    41."),    (17    \.    W  .    .-)(».-.. 
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7'J7.  i'(i~-c~-iiill  rif  |ii(,|ifi't  \  l)\ 
:i.-  .iLieiit  f.'l'  nunlllel'  is.  in  t'l,'  ;lt)-ellci'  i>\ 
evideiiri'  '()  the  I'Miiliarv.  -iillicieiit  tn  ~li'i\\ 
f!■|^    rlii'    title   tlieretii    was    in    tlie    |ii'inri|ial 


Barton  v.  People,  135  111.  405,  25  N.  E.  776, 

10:  302 

728.  The  possessor  of  a  water  right  own- 
ed by  another  who  has  mortgaged  it  will 
be  presumed  to  have  held  as  licensee  or  ten- 
ant of  the  mortgagor,  until  the  mortgage  is 
foreclosed.  Smith  v.  Denifl',  23  Mont.  65, 
57   Pac.  557,  24  Mont.  20,  60  Pac.  398, 

50:  737 
Surrender  of  possession. 
For  Editorial  Notes,  see  infra,  XIII.  §  9. 

729.  The  surrender  of  possession  without 
actual  eviction  imposes  upon  a  grantee  un- 
der covenants  of  warranty  and  against  en- 
cumbrances the  burden  of  showing  that  he 
surrendered  to  a  paramount  title,  in  order 
to  recover  on  his  warranties.  Robinson  v. 
Bierce,  102  Tenn.  428,  52  S.  W.  992,    47 :  275 

1.  Payment;    Credit. 

Of  Taxes,  see  supra,  411. 

See  also  supra,  706;   infra,  1761. 

For  Editorial  Notes,  see  infra,  XIII.   §  23. 

730.  A  part.v  excepting  to  a  claim  filed  in 
insolvency  proceedings  has  the  burden  of 
showing  what  payments  have  been  made 
thereon.  Lew  v.  Chicago  Nat.  Bank,  158  111. 
88,  42  N.  E."l29,  30:  380 

731.  It  will  be  presumed,  in  the  absence 
of  evidence  to  the  contrary,  that  those 
who  erected  awnings  which  have  existed 
over  sidewalks  in  a  city  for  froai  nine  to 
twenty  years  have  been  compensated  by 
their  use  for  the  expenditures  made  upon 
the  faith  of  a  license  granted  by  the  citv 
for  their  erection.  Augusta  v.  Burum,  93 
Ga.  68.  19  S.  E.  820,  26:  340 
Negotiable  paper. 

See    also   Bills   and    Xotes,   285. 

732.  A  plea  of  payment  of  a  note  places 
the  burden  of  proving  payment  on  the  de- 
fendant. Connecticut  ilut.  L.  Ins.  Co.  v. 
Dunscomb.   108  Tenn.  724.  69  S.  W.  345. 

.58:  694 

733.  A  note  will  not  be  presumed  to  have 
been  paid  where  only  fourteen  years  have 
elapsed  since  it  became  barred  by  the  stat- 
ute of  limitations,  during  all  of  which 
time  the  maker  was  not  able  to  pay  it, 
while  both  note  and  valuable  collateral  re- 
main in  the  possession  of  the  payee.         Id. 

734.  The  possession  by  a  bank  of  a  check 
which  is  not  indorsed  does  not  raise  a  pre- 
sumption that  it  was  paid  to  the  payee 
named  therein,  when  such  payment  is  de- 
nied by  the  payee,  and  the  only  other  proof 
of  payment  is  a  custom  of  the  bank  to  pav 
checks  without  indorsement  only  when  pre- 
sented bv  the  pavee.  Pickle  v.  People's 
Xat.  Bank,  88  Tenn.  380.  12  S.  W.  919, 

7:  93 

735.  A  note  will  be  presumed  paid,  in  the 
absence  of  anvthin.ff  to  the  contrary,  by  the 
'riving  of  a  subsequent  note  and  mortgage 
fur  a  larger  sum  from  the  payee  to  the 
inaker  of  the  former  note.  French  v.  French, 
^4    Iowa,    r,r^r^.    51     X.    W.    145.  15:  .300 

730.  ^\'here  plaintiff  in  a  suit  to  recover 
the  aiiii'iuit  of  a  draft  delivered  to  defend- 
ant  testified   in   his  own   behalf,   when    prov- 
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ing  his  side  of  the  case,  that  he  never  re- 
ceived the  money  for  the  draft,  he  took 
upon  himself  the  burden  of  proof  that  he 
had  not  been  paid  for  the  draft;  and  an  in- 
struction to  the  jury,  requested  by  plaintiff, 
that  the  burden  was  upon  defendant  to 
prove  that  it  paid  for  the  draft,  became  un- 
necessary. Goff  V.  Stoughton  State  Bank, 
78  Wis.   106,  47  N.  W.  190,  9:  859 

737.  Payment  of  a  mortgage  note  is  not 
presumed  until  fifteen  years  have  elapsed 
after  the  note  has  matured.  Smith  v. 
Niagara  F.  Ins.  Co.  60  Vt.  682,  15  Atl.  353, 
6  Am.   St.  Rep.   144,  1 :  216 

738.  The  presumption  is  that  a  bank 
draft  received  for  a  present  debt  was  taken 
in  payment,  but  it  is  otherwise  if  it  is  taken 
for  a  precedent  debt.  Hall  v.  Stevens,  116 
N.  Y.  201,  22  N.  E.  374,  5:  802 
Mortgage  debt. 

See  also  supra,  737. 

For  Editorial  Notes,  see  infra,  XIII.  §  23. 

739.  Possession  of  mortgaged  premises  by 
the  mortgagor  and  those  claiming  under  him 
for  more  than  twenty  years  after  the  ma- 
turity of  the  mortgage  debt,  without 
recognition  of  the  mortgage  or  of  the  debt, 
is  presumptive  proof  of  payment.  Kellogg 
v.  Dickinson,  147  Mass.  432,  18  N.  E.  223. 

1:  346 
Insurance  premium. 

740.  Delivery  of  an  insurance  policy  to 
the  insured  by  the  insurer  is  prima  facie 
evidence  of  the  payment  of  the  cash  consid- 
eration recited  in  the  instrument.  Union 
L.  Ins.  Co.  V.  Parker,  66  Neb.  395,  92  N.  W. 
604,  62:  390 
Judgment. 

From  Failure  to  Return  Execution,  see  Ex- 
ecution, 12. 
For  Editorial  Notes,  see  infra,  XIII.  §  23. 

741.  In  Oregon  a  judgment  upon  which  no 
exectition  has  been  issued,  or  to  enforce 
which  no  attempt  has  been  made  for  twenty 
vears,  is  presumed  to  have  been  paid.  Beek- 
inan  v.  Hamlin,  19  Or.  383,  24  Pac.   195, 

10:  454 

742.  The  presumption  that  a  judgment  is 
paid  if  no  attempt  has  been  made  to  en- 
force it  for  twenty  years  is  a  presumption 
of  law,  and  can  be  rebutted  only  by  some 
positive  act  of  unequivocal  recognition,  like 
part  payment  or  a  written  admission,  or  at 
least  a  clear  and  well  identified  promise  in- 
telligently made  within  the  period  of  twenty 
vears.  Id. 
Credit. 

Burden  of  Proving  Injury  to.  see  infra.  759. 
As  to  Time  of  Giving  Credit  by  Bank,   see 
Banks.   3!7. 

743.  On  a  sale  of  cattle,  where  it  was  as- 
sumed in  tlie  conversation  at  the  time  of 
weighing  them  that  payment  was  to  be  im- 
mediate, no  presumption  of  credit  arises  be- 
cause of  a  slioht  delay,  after  the  actual  de- 
livery of  the  cattle,  in  computinc  the  price 
and  makina'  payment.  TTall  v.  Stevens.  116 
N.  Y.  201,-22  X.  Iv  374,  '>:  802 

m.  ^liscellaneous. 

As  to  Forfeiture   of   Liquor  Tax   Cert  ilicai  >■. 
see  TntoNicatiiiL;'  Liquors.  87. 
L.B  A    !>ia.    -7'>. 


Statutory  Presumption  as  to  Reasonableness 

of  Carrier's  Rates,  see  Jury,  9©. 
For  Editorial  Notes,  see  infra,  XIH.  §  28. 

744.  The  law  conclusively  presumes  that 
a  trader  is  damaged  by  the  wrongful  re- 
fusal of  a  bank  to  pay  his  checks.  J.  M. 
James  Co.  v.  Continental  Nat".  Bank,  105 
Tenn.  1,  58  S.  W.  261,  51 :  255 

745.  The  presumption  is  that  a  judgment 
obtained  against  a  husband,  and  which  is 
claimed  to  be  a  lien  upon  community  prop- 
erty, was  for  a  community  debt,  if  there  is 
no  proof  on  the  subject.  Goetzinger  v.  Ro- 
senfeld,  16  Wash.  392,  47  Pac.  882,      38:  2.57 

748.  A  judgment  in  favor  of  the  vendor, 
in  a  suit  against  him  for  conversion  o^ 
crops  planted  by  the  vendee  in  possession 
under  a  bond  for  title  which  has  been  fore- 
closed, raises  the  presumption  that  they 
were  not  planted  until  after  the  foreclosure 
suit  was  begun.  Sievers  v.  Brown,  34  Or. 
454,  56  Pac.  171,  45:  642 

Commerce. 

747.  The  burden  is  upon  one  who  assails 
a  state's  restrictive  or  prohibitory  statute  as 
an  unwarranted  interference  with  inter- 
state commerce,  to  show  that  the  com- 
niodity  involved  is  a  legitimate  subject  of 
commerce.  Austin  v.  State,  101  Tenn.  563, 
48S.  W.  305,  50:478 
Copyright. 

See  also  infra,  2.352. 

748.  Proof  that  a  digest  containing  38,000 
paragraphs  separate  and  distinct  from  each 
other  contains  303  paragraphs  which  in- 
fringe the  copyrights  of  another  raises  no 
presumption  that  the  remainder  of  the 
work  is  an  infringement.  West  Pub.  Co.  v. 
Lawvers'  Co-Op.  Pub.  Co.  64  Fed.  360, 

25:441 
Rev'd  in  51  U.  S.  App.  216,  79  Fed.  756, 

35:400 

749.  Complainant  in  a  suit  for  infringe- 
ment of  a  copyright  of  a  digest  is  not  re- 
lieved of  the  burden  of  proving  the  in- 
fringement, by  the  fact  that  he  proves  part 
of  his  case  and  convinces  the  court  that  it 
will  be  difficult  to  prove  the  rest.  Id. 
Customs  and  usages. 

750.  Usages  are  presumed  to  be  reason- 
able, and  the  person  attacking  them  has 
the  burden  of  showing  their  unreasonable- 
ness. Kershaw  v.  Ladd,  34  Or.  375,  56  Pac. 
402,  44:  236 
Gas  and  water  rates. 

751.  To  entitle  a  consumer  to  an  order 
requiring  a  gas  company  having  authority 
to  charge  flat  or  meter  rates  to  supply  him 
at  the  flat  rate  the  same  as  all  other  con- 
sumers are  supplied,  he  must  show  that 
the  enforcement  of  the  meter  rate  against 
him  will  be  an  unjust  discrimination. 
Indiana  Natural  &  Ilium.  Gas  Co.  v.  State 
ex  rel.  Ball,  158  Ind.  516,  63  N.  E.  220. 

57 :  761 

752.  One  charging  that  water  rates  im- 
in)scd  upon  his  property  are  unreasonable 
has  the  Inirdeu  of  estalilisliing  that  fact. 
-<,irthcr  V.  Gloucester,  187  :Mass.  .l.Vi,  7.1  X. 
!.^    .-,.-, •^  Gi):  300 
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Railroads. 

753.  The  burden  of  proof  is  upon  a  com- 
pany owning  a  railroad  in  operation,  to 
show  that  it  does  not  itself  operate  it. 
Peabody  v.  Oregon  R.  &  Nav.  Co.  21  Or.  121, 
26  Pac.  1053,  12:  823 

754.  The  burden  is  on  the  railroad  com- 
panies on  appeal  from  an  order  of  the  rail- 
road and  warehouse  commission  for  a  con- 
necting switch  at  their  intersection,  to  show 
a  want  of  its  necessity.  Jacobson  v.  Wis- 
consin, M.  &  P.  R.  Co.  71  Minn.  519.  74  N. 
W.  803,  40:  389 
Condition  of  things. 

755.  No  presumption  that  a  boxed  piano 
delivered  to  a  carrier  for  transportation  was 
in  good  condition  can  be  raised  by  the  fact 
that  the  shipping  receipt  recited  that  the 
goods  were  "in  apparent  good  order,  except 
as  noted  (contents  and  condition  of  con- 
tents of  packages  unknown)."  Mears  v. 
New  York,  N.  H.  &  H.  R.  Co.  75  Conn.  171, 
52  Atl.  610,  56:  884 

756.  A  carrier  has  the  burden  of  proving 
that  goods  were  not  in  good  condition  when 
received  from  a  connecting  carrier.  Beard 
V.  Illinois  C.  R.  Co.  79  Iowa,  518,  44  N.  W. 
800,  7 :  280 

757.  The  burden  of  showing  that  plaiij- 
tiff's  fence  was  defective  when  entered  by 
defendant's  cattle  cannot  be  cast  upon  the 
defendant  in  an  action  of  trespass.  Claren- 
don Land.  I.  &  A.  Co.  v.  McClelland  Bros.  89 
Tex.  -183.  34  R.  W.  98.  35  S.  W.  474,  31:  669 
Libel  and  slander. 

See  al^^o  supra.  216.  744. 

758.  The  burden  of  showing  that  an 
article  published  in  a  newspaper  over  the 
signature  of  defendant  in  an  action  for  libel 
is  identical  with  the  article  furnished  by  the 
latter  is  upon  plaintiff:  and  he  is  not  en- 
titled to  have  the  article  actually  con- 
tributed set  out  in  the  answer.  Klos  v. 
Zahorik.  113  Iowa,  161.  84  N.  W.  1046. 

53:  235 

759.  No  recovory  can  be  had  for  injury 
to  plaintiff's  credit  as  a  merchant,  in  an 
action  for  slander,  in  the  absence  of  evi- 
denro  showing  that  such  injury  had  been 
siistaiiied.  (iambrill  v.  Schooley.  95  Md. 
260.  rrl  Atl.  r^00.  '        63:  427 

TfiO.  One  claiming  protection  of  the  law 
of  lihcl  for  a  business  of  so-called  "mag- 
netic lioaling"  by  a  mental  process  trans- 
mitted to  patients  at  a  distance  has  the 
burden  of  showing  the  rationale  of  any- 
thing therein,  if  there  be  any  such  thing, 
not  perceptible  to  the  uninstructed.  which 
entitles  the  business  to  protection.  Welt- 
mer  v.  Bishop.  171  Mo.  110.  71  R.  W.  167. 

65:  584 

701.  Tn  an  action  for  slander,  it  is  not 
necessary  for  the  complainant  in  the  tlrst 
instniK-o  to  (iffer  proof  bearing  dirertly  upon 
his  yirovious  good  character,  or  that  the 
word~.  if  iitten^d.  were  false.  Broughton  v. 
^\(■C'.rc\^■.  oO  Fed.  fi72.  5:  406 

762.  In  nn  nr-tinn  for  slander,  tlie  burden 
of  proof  is  on  the  plaint  ifT  to  -liow  that  the 
words,  or  snlwiantially  tlio  same  words, 
charged    were   mtered  as   charged.  Id. 


Criminal  cases. 

Presumption   and  Burden   of   Proof    as    to 

Criminal  Intent,  see  supra,  358-360. 
As  to  Innocence  of  Accused,  see  supra,  388- 

391. 
As  to  Sanity,  see  supra.  330-338. 
Validity  of  Statute  as  to  Burden  of  Proof, 

see  Constitutional  Law,  917. 
See  also  supra,  219,  231-235.  399,  629. 
For  Editorial  Notes,  see  infra,  XIII.  §§  27, 

35,  95. 

763.  On  the  trial  of  an  indictment  for 
violation  of  a  Sunday  law,  the  burden  of 
proof  is  on  the  state  to  satisfy  the  jury 
that  the  labor  was  not  in  household  work, 
or  other  work  of  necessity  or  charity,  with- 
in the  exception  of  the  statute.  State  v. 
McBee,  52  W.  Va.  257,  43  S.  E.  121.     60:  6.38 

764.  In  a  prosecution  for  selling  meat  on 
the  Sabbath  in  violation  of  a  statute  for- 
bidding all  work  on  that  day  except  in  case 
of  necessity  or  charity,  it  is  incumbent  on 
the  state  to  prove  that  the  acts  done  were 
not  works  of  necessity  or  charity;  and  it  is 
not  relieved  from  that  burden  by  the  de- 
nial of  the  accused  that  he  made  the  sales 
charged.  Arnheiter  v.  State,  115  Ga.  572. 
41  S.  E.  989.  58:  392 

765.  A  crime  will  not  be  presumed  to 
have  been  committed  on  a  day  when  ac- 
cused was  in  the  state,  for  the  purpose  of 
upholding  extradition  proceedings  against 
him  as  a  fugitive  from  justice,  if  the  in- 
dictment charges  its  commission  on  an 
earlier  date,  and  no  claim  or  suggestion  is 
made  of  error  in  the  charge.  People  ex  rel. 
Corkran  v.  Hyatt,  172  N.  Y.  176,  64  N.  E. 
825,  60:  774 


TIL  Best   and  Secondary  Evidence. 

Oral  F.vidence  of  Foreign  Laws,  see  infra, 
1.369.  1370. 

Of  Contents  of  Election  Returns,  see  Elec- 
tions. 333. 

For  Editorial  Notes,  see  infra,  XIII.  §  36. 

766.  Parol  evidence  of  an  alleged  wife  is 
admissible  on  the  question  of  marriage. 
State  V.  Schweitzer,  57  Conn.  532.  18  Atl. 
787,  6:  125 

767.  Parol  evidence  is  admissible  to  show 
the  adoption  of  a  resolution  by  the  board 
of  directors  of  a  private  corporation,  where 
the  proceedings  were  not  recorded.  Ten 
Evck  v.  Pontiac.  0.  &  P.  A.  R.  Co.  74  Mich. 
226,  41  N.  W.  905,  3:  378 

768.  On  the  question  of  illegal  resistance 
to  an  officer,  his  oral  testimony  that  he  is 
an  officer  is  competent.  Com.  v.  Wright. 
158  Mass.  149,  33  N.  E.  82.  19:  206 

769.  The  fact  of  the  existence  of  such  a 
payment  of  interest  as  will  take  a  demand 
out  of  the  statute  of  limitations  may  be 
proved  by  parol,  although  an  acknowledg- 
ment or  a  new  promise  is  required  to  be  in 
writincr.     Mills   v.   Davis,  113  N.  Y.  243.  21 

!  X.  !•:.  68.  3:  394 

I      770.  The   commission   of   the   governor   of 

Florida   is  the  best   evidence  in   mandamus 
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proceedings,  of  the  person  entitled  to  the 
office,  until  it  is  annulled  by  a  judicial  de- 
termination in  proceedings  in  the  nature  of 
quo  warranto.  State  ex  rel.  Lamar  v.  John- 
son, 35  Fla.  2,  16  So.  786,  31 :  357 
Of  record. 
See  also  supra,  768. 

771.  Records  of  a  city  council  are  the 
proper  and  best  evidence,  if  extant  and  ac- 
cessible, where  work  or  other  action  of  city 
authorities  is  claimed  to  have  been  done  by 
its  authoritv.  Jordan  v.  Benwood,  42  W. 
Va.  312,  26  S.  E.  266,  36:  519 

772.  Parol  evidence  should  not  be  received 
to  show  that  a  city  had  authorized  the  con- 
struction of  a  sidewalk  at  a  certain  point  by 
the  abutting-property  owner,  where  the 
record  books  of  the  proceedings  of  the  city 
council  can  be  produced,  as  they  are  the 
best  evidence.  Childrey  v.  Huntington,  34 
W.  Va.  4.57,  12  S.  E.  5.36,  11:  313 

773.  J^vidence  dehors  the  legislative 
journals  is  inadmissible  to  show  that  a 
special  or  local  statute  is  unconstitutional 
because  proper  notice  was  not  given  before 
the  introduction  of  the  act.  Speer  v. 
Athens.  85  Ha.  49,  11  S.  E.  802,  9:  402 

774.  Testimony  of  an  officer  that  he  was 
acting  as  such  at  the  time  of  making  an 
arrest  is  admissible,  and  it  is  not  necessary 
to  prove  his  official  character  by  the  record. 
State  V.  Taylor,  70  Vt.  1,  39  Atl.  447, 

42:  673 
Of  transaction  in  court. 

775.  Parol  evidence  may  be  given  to  show 
what  was  said  and  done  in  the  presence  of 
the  court  acting  in  a  ministerial  capacity, — 
as,  in  the  matter  of  approving  an  official 
bond, — in  order  to  show  notice.  State  v. 
McGonigle,  101  Mo.  353,  13  S.  W.  758. 

8:  735 

776.  Parol  evidence  of  what  a  witness 
testified  to  before  an  examining  magistrate 
is  admissible  upon  the  trial  of  an  indict- 
ment charging  such  witness  with  perjury  in 
regard  to  such  testimony,  where  no  statute 
requires  the  evidence  given  before  the  magis- 
trate to  be  reduced  to  writing,  and  there  is 
nothing  to  show  that  it  was  so  reduced. 
State  v.  Gibbs,  10  Mont.  213,  25  Pac.  289. 

10:  749 

777.  Oral  proof  of  defendant's  testimony 
at  the  preliminary  examination  is  inadmis- 
sible when  his  testimony  thereon  was  re- 
duced to  a  deposition  and  is  in  court. 
People  V.  Hinchman,  75  Mich.  587,  42  N.  W. 
1006  4:  707 

778.  Although  longhand  notes  are  by  stat- 
ute made  the  best  evidence  of  the  evidence 
given  on  a  previous  trial  by  a  witness  since 
deceased,  where  they  show  that  he  made  in 
his  evidence  an  illustration,  without  show- 
ing what  it  was,  a  witness  may  be  used 
to  prove  what  such  illustration  was. 
Carrico  v.  West  Virginia  C.  &  P.  R.  Co.  39 
W.  Va.  86.  19  S.  E.  571,  24:  50 
Ballots. 

779.  It  is  a  primary  rule  of  elections  that 
the  ballots  constitute  the  best — the  primary 
— evidence  of  the  intention  and  choice  of 
the  voters.  Fartman  v.  Young,  17  Or.  150. 
20  Pac.  17,  2:590 


780.  Where  the  court  finds  that  the  bal- 
lots have  l)een  safely  kept  and  preserved, 
that  no  one  has  tampered  with  them,  and, 
notwithstanding  the  opening  of  the  box  for 
the  purpose  of  finding  a  poll  book,  that  the 
ballots  were  the  genuine,  identical  ballots 
cast  by  the  voters  of  a  precinct,  such  bal- 
lots are  the  best  evidence.  Id. 

781.  As  between  ballots  shown  or  admit- 
ted to  be  the  identical  ballots  cast  by  the 
voters,  and  the  official  count,  the  ballots 
are  the  best  evidence.  Id. 
Matters  in  writing. 

See  also  infra,  1133. 

782.  Oral  evidence  of  an  admission  of  the 
contents  of  a  writing  is  not  incompetent  on 
the  ground  that  it  is  secondary  evidence. 
Morey  v.  Hoyt,  62  Conn.  542,  26  Atl.  127, 

.      19:611 

783.  The  testimony  of  witnesses  'giving 
their  recollection  of  the  classification  of 
risks  made  by  insurance  companies  is  not 
admissible  where  a  book  is  produced  and 
offered  as  showing  the  classification  upon 
which  their  testimony  is  based.  Russell  v. 
Cedar  Rapids  Ins.  Co.  78  Iowa,  216.  42  N. 
W.  654,  4:  538 

784.  Where  a  contract  of  shipment  is  in 
writing,  testimony  cannot  be  elicited  from 
the  shipper,  on  cross-examination,  as  to  the 
nature  of  his  agreement.  Missouri  P.  R.  Co. 
V.  Fagan,  72  Tex.  127,  9  S.  W.  749,      2:  75 

785.  Testimony  of  the  agent  of  a  steam- 
ship company  as  to  the  receipt,  by  the  com- 
pany, from  a  connecting  carrier,  of  certain 
goods  for  transportation,  is  not  "merely 
oral"  when  he  says  that  he  recollects  the 
receipt  of  the  goods  by  referring  to  his  re- 
ceipts, which  are  shown  him  upon  the  wit- 
ness stand,  and  which  he  identifies  as  the 
originals  and  records  of  his  office.  Miller  v. 
South  Carolina  R.  Co.  33  S.  C.  359,  11  S  v.. 
1093.  9:  833 

786.  Secondary  evidence  of  the  books  and 
papers  of  a  corporation  ia  inadmissible  in 
its  behalf,  where  the  originals  are  under  its 
control.  Mandel  v.  Swan  Land  &  C.  Co.  154 
111.  177,  40  N.  E.  462,  27:  313 

787.  Entries  of  mailing  letters  and 
notices  of  calls  upon  corporate  stock  are 
mere  memoranda  to  which  the  person  mak- 
ing them  may  refer  to  refresh  his  recol- 
lection, and  not  a  record  which  can  be 
proved  only  by  the  originals  or  by  certified 
copies.  Id. 

788.  If  the  memoranda  of  inspection  of 
engines  prepared  by  the  men  in  charge  of 
that  work  and  filed  in  the  office  of  the  rail- 
road company  have  been  lost,  and  the  facts 
with  rogard  to  the  inspection  forgotten  by 
them,  such  facts  may  be  proved  by  the 
introduction  in  evidence  of  a  transcript  of 
such  memoranda,  entered  by  the  proper 
clerk  in  a  book  kept  for  that  purpose,  ac- 
companied by  his  testimony  and  that  of  the 
inspectors,  showing  that  inspections  were 
made  and  properly  entered  in  the  book. 
Manchester  Assur.  Co.  v.  Oregon  R.  &  Nav. 
Co.  46  Or.  162,  79  Pac.  60,  69:  475 

789.  Testimony  of  expert  witnesses  as  to 
the  A'alue  of  the  property  of  a  water  com- 
pany  is   not   admissible,   at   least    in    favor 
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of  the  company,  as  against  the  better  evi-  i 
Aence  of  its  own  books  on  the  subject.    San 
Diego  Water  Co.  v.  San  Diego,  118  Cal.  556, 
50  Pac.  633,  38:460 

790.  When  a  writing  is  shown  to  have 
been  executed  for  the  purpose  of  conveying 
an  estate  held  in  common  to  a  trustee  for 
sale  and  distribution  of  the  proceeds,  it  is 
the  best  evidence  of  the  terms  of  the  trust; 
and  unless  it  has  been  lost,  parol  evidence 
respecting  the  terms  should  be  excluded. 
Collar  V.  Collar,  86  Mich.  507,  49  N.  W. 
551,  13:  621 

791.  A  written  proposition  accepted  with 
a  parol  modification  is  the  best  evidence  of 
so  much  of  the  resulting  contract  as  the 
writing  contains.  Ohio  S.  R.  Co.  v.  Morey, 
47  Ohio  St.  207,  24  N.  E.  269,  7:  701 
Of  telegran*.. 

792.  A  written  telegraphic  message  de- 
livered to  the  receiver  thereof  is  the  primary 
and  best  evidence  of  its  contents,  as  be- 
tween the  sender  and  the  receiver,  when 
there  is  no  proof  of  mistake  and  the  sender 
has  taken  the  initiative,  making  the  tele- 
graph company  his  agent  for  the  transmis- 
sion. Anheuser-Busch  Brew.  Asso.  v. 
Hutmacher,  127  111.  652,  21  N.  E.  626,  4:  575 

793.  Testimony  of  a  person  that  he 
bought  or  sold  oil  at  certain  places  at  which 
he  was  not  present,  through  agents  directed 
by  telegrams,  is  not  inadmissible  as  second- 
ary evidence  of  facts  which  the  agents 
should  be  produced  to  prove,  where  he 
states  that  he  knows  what  he  directed  to  be 
done  was  done,  because  the  oil  was  actually 
delivered,  the  various  transactions  settled, 
and  the  money  received  or  paid  out  in  ac- 
cordance with  his  directions.  Western  U. 
Teleg.  Co.  v.  Stevenson,  128  Pa.  442,  18  Atl. 
441.  5:515 
Copies. 

Lost  Note,  see  infra,  974,  975. 

Proof  by  Original  Book  of  Records  Instead 

of  Certified  Copy,  see  Appeal  and  Error, 

8f>5. 
See  also  infra,  807.  814,  911. 
For  Editorial  Notes,  see  infra.  XTII.  §  36. 

794.  A  certified  copy  of  a  proclamation  of 
the  governor  which  has  been  deposited  in 
the  office  of  the  secretary  of  state  is  ad- 
missible in  evidence  under  statutes  permit- 
ting such  proof  of  records  in  his  office  where 
the  statutes  require  hiin  to  keep  papers  de- 
posited to  he  kept  in  his  office,  although  no 
express  provision  is  made  as  to  proclama- 
tions. McPpok  v.  Western  U.  Teleg.  Co.  107 
Iowa.  3on.  78  X.  W.  63,  43:  214 

795.  When  tlie  statute  permits  the  intro- 
duction in  evidence  of  copies  of  re^nstered 
deeds,  except  under  certain  conditions,  pro- 
duction nf  the  original  cannot  be  required, 
unless  <urh  conditions  are  present.  Ratliff 
V.  RatlitV.   1.31  X.  C.  42.^.  42  S.  E.  887. 

63:  963 
rrtti.  A?i  objection  that  there  is  a  variance 
botwoen  tlie  oricinnl  ajid  a  copy  of  the 
iTcord  of  a  doed.  wliicli  r-o])V  is  made  evi- 
(hMico  l,y  X.  r.  Code.  §  12.-)1.  Avithout  ar- 
oouniiiifr  for  tlio  oria:innl  niiloss  ni^on  a  rule 
or  nvilor  of  ciiurt  -nuL'i'si  inu'  a  varianoo  r)r 
otii"'    -u!'''i!  i.'n':    LT'Hiiiil.   \y\]]   not    avail   after 


the  copy  has  been  read  in  evidence,  and  the 
original  thereafter  voluntarily  furnished  the 
other  party  without  any  order  of  court. 
Devereux  v.  McMahon,  108  N,  C.  134,  12  S. 
E.  902,  12:  205 

797.  Where  the  execution  of  a  chattel 
mortgage  is  properly  alleged  in  a  petition, 
and  its  execution  is  not  denied  under  oath, 
it  is  not  material  error  for  the  court  to  ad- 
mit a  copy  of  such  mortgage  in  evidence, 
although  not  duly  authenticated.  Handley 
V.  Harris,  48  Kan.  606,  29  Pac.  1145,    17:  703 

798.  An  authenticated  copy  of  a  judgment 
roll  is  evidence  of  all  that  is  properly  con- 
tained in  it,  and  is  evidence  prima  facie  that 
the  jtidgment  was  properly  entered  in  the 
judgment  book.  Re  Ellis's  Appeal,  55  Minn. 
401,  56  N,  W.  1056,  23:287 

799.  Unless  a  judgment  of  a  foreign 
country  be  clothed  with  the  form  required 
to  prove  its  authenticity  in  the  country  in 
which  it  was  pronounced,  a  copy  cannot  be 
admitted  in  evidence  in  the  courts  of  Louisi- 
ana. Re  Lorenz's  Succession.  41  La.  Ann. 
1091,  6  So.  886,  7:266 
Accounts  and  account  books. 

See  also  infra,  IV.  j. 

For  Editorial  Notes,  see  infra,  XIII.  §§  38, 
42-45.  " 

800.  A  written  statement  of  a  depositor's 
account,  made  by  an  expert  bookkeeper  from 
the  books  of  a  bank,  may  be  given  in  evi- 
dence and  read  to  the  jury,  where  such  book- 
keeper is  introduced  as  a  witness  and  oppor- 
tunitv  given  for  cross-examination.  Culver 
V.  Marks,  122  Ind.  554,  23  N.  E.  1086, 

7:489 

801.  A  contractor  for  city  work  cannot 
state  from  memory  the  state  of  his  accounts 
with  the  city  at  a  certain  time,  when  books 
showing  such  facts  are  accessible.  Green- 
ville V.  Ormand,  51  S.  C.  58,  28  S.  E.  50, 

39:  847 

802.  Memoranda  of  accounts  not  in  regu- 
lar account  books  are  not  admissible  as 
secondary  evidence  in  the  absence  of  any- 
thing to  show  that  the  items  had  ever  been 
entered  in  such  books,  or  if  so  that  they 
could  not  be  produced.  Hav  v.  Peterson,  6 
Wyo.  419,  45  Pac.  1073,  34:  581 
Instruments  lost  or  destroyed. 

Lost  X'ote.  see  infra,  974.  975. 

See  also  infra,  806,  807. 

For  Editorial  Notes,  see  infra,  XII 1.  §  36, 

803.  Parol  proof  may  be  made  of  the  con- 
tents of  a  written  demand  for  damages, 
served  upon  the  agent  of  a  telegraph  com- 
pany by  a  person  who  has  suffered  loss  by 
neglect  of  such  company  to  transmit  and 
deliver  a  message,  where  it  appears  that 
such  person  gave  such  agent  a  copy  of  said 
writing,  but  kept  the  original,  with  accept- 
ance (in  writing)  of  service  thereon  by  such 
airent,  and  that  such  original  is  lost.  West- 
ern U.  Teleg.  Co.  v.  Collins,  45  Kan,  88.  25 
Pac.  187.  10:  515 

804.  Where  there  is  evidence  to  show  the 
existence  of  an  antenuptial  contract,  and 
tliat  it  has  been  destroyed  by  one  of  the 
parties,  the  other  party  may  be  allowed  to 
Liivr    parol    ovirlence    of    its    contents.     Mc- 
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Nutt  V.  McNutt,  116  Ind.  545,  19  N.  E.  115, 

2:  372 

805.  An  objection  to  parol  proof  of  the 
substance  of  a  rule  printed  on  a  card  and 
tacked  up  in  a  railroad  depot  is  obviated  by 
proof  that  the  card  had  been  destroyed  in 
the  burning  of  the  station.  Goldberg  v. 
Ahnapee  &  W.  R.  Co.  105  Wis.  1,  80  N  W. 
920,  47:221 
Preliminary  proof. 

For  Editorial  Xotes,  see  infra,  XIII.  §  .36. 

806.  A  card  5  or  6  inches  square,  tacked 
to  the  end  of  a  wooden  railway  tie  in  a 
pile  of  ties  loaded  in  a  box  car.  discovered 
by  a  laborer  engaged  in  unloading  the  ties 
for  final  use,  bearing  the  printed  words 
"Arkansas  &  Texas  Tie  Company."  and  the 
written  words,  "Ci'eosote  Treated  Ties,"  is 
technically  the  best  evidence  of  whatever 
information  its  inscription  imparted;  but, 
since  it  is  obvious  a  card  of  that  character 
is  not  intended  to  be  preserved,  and  is  not 
likely  to  be  preserved,  very  slight  evidence 
of  its  loss  is  sufficient  to  authorize  parol 
proof  of  its  contents;  and  a  verdict  will  not 
be  set  aside  because  no  other  foundation  for 
secondarv  proof  than  the  foregoing  facts  is 
established.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Palmore,  68  Kan.  545,  75  Pac.  509,       64:  90 

807.  A  copy  of  a  telegraphic  message 
which  is  properly  identified  as  a  correct  copy 
of  the  original,  is  properly  admitted  in  evi- 
dence fourteen  months  after  its  receipt  by 
the  company  for  transmission,  where  it  is 
shown  that  the  original  is  not  in  the  pos- 
session or  control  of  the  manager  of  the  re- 
ceiving office,  and  that  the  rules  of  the 
company  require  all  original  messages  to  be 
sent  to  Chicago  and  destroyed  after  re- 
tention for  six  months  at  the  receiving  of- 
fice. Western  U.  Teleg.  Co.  v.  Collins.  45 
Kan.  88,  25  Pac.  187,  10:  515 


IV.  Documentary  Evidence. 

a.  Preliminary    Matters;    Genuineness    and 
Validity. 

Laying  Foundation  for  Admission  of  Books 

of  Account,  see  infra,  919-92.3. 
Stipulation  as  to,  see  Trial,  13-15. 
Marking  Writing  as  Exhibit,  see  Trial,  18. 
See  also  infra,  io44,  1545. 
For  Editorial  Xotes,  see  infra,  XIII.  §§  37, 
•  39. 

808.  A  writing  which  contains  competent 
evidence  upon  a  material  issue  cannot  be 
lawfully  rejected  because  it  also  contains 
evidence  which  is  incompetent  and  irrele- 
vant. Southern  P.  Co.  v.  Sehoer,  52  C.  C. 
A.  268,  114  Fed.  4G6,  57:  707 

800.  A  stipulation  "that  the  within  ab- 
stract shows  the  true  condition  of  the  title 
to  the  lands,"  when  signed  by  the  attorney 
of  record,  is  sufficient  to  authorize  the 
introduction  of  the  abstract  in  evidence. 
Garrett  v.  Hanshue,  53  Ohio  St.  482.  42  X. 
E.  256,  35:  .321 

810.  Testimony  of  a  witness  that  facts 
known  to  him  to  be  true  were  stated  by 
him  to  another  who  wrote  them  down,  and 


testimony  of  the  latter  that  he  wrote  them 
as  they  were  stated  by  the  former,  may  be 
given  to  justify  the  admission  of  the  writ- 
ing, although  neither  of  the  witnesses  can 
now  remember  the  facts  .stated  therein. 
Curtis  V.  Bradley,  65  Conn.  99,  31  Atl.  591, 

28:  143 

811.  Proof  that  a  board  of  underwriters 
represented  by  a  book  of  rules  showing  the 
classifications  of  insurance  risks  is  an 
authorized  organization  of  insurance  men  is 
insufficient  preliminary  proof  to  render  the 
book  admissible  in  evidence  where  it  is  not 
shown  that  the  contents  of  the  book  are 
based  upon  observation  and  experience,  and 
are  used  as  authority  in  insurance  busi- 
ness. Russell  V.  Cedar  Rapids  Ins.  Co.  78 
Iowa,  216,  42  K  W.  654,  4:  538 
Necessity  of  stamp. 

See  also  Internal  Revenue,  2. 

For  Editorial  Notes,  see  infra,  XIII.  §  37. 

812.  State  courts  are  not  within  the  pro- 
vision of  the  Federal  statute  "for  raising 
revenue  to  meet  war  expenditures,  that  no 
instrument  not  stamped  as  required  by  the 
provisions  of  the  statute  shall  be  used  in 
evidence  in  any  coui-t.  Knox  v.  Rossi,  25 
Nev.  96,  57  Pac.  179,  48:  305 

813.  The  provision  of  the  war  revenue  act, 
that  no  instrument  required  by  lav/  to  be 
stamped  which  is  issued  without  a  stamp 
shall  be  recorded  or  used  as  evidence  in  any 
court  until  a  stamp  shall  be  affixed,  does 
not  destroy  an  unstamped  instrument  as  a 
muniment  of  title,  or  its  competency  as 
evidence  in  a  state  court.  Southern  Ins.  Co. 
V.  Estes,  106  Tenn.  472.  62  S.  W.  149. 

52:  915 

814.  A  copy  of  a  registered  paper  is  not 
inadmissible  in  evidence  because  the  regis- 
tration does  not  show  that  a'  revenue  stamp 
was  attached  to  it.  Ratliff  v.  Ratliff,  131 
N.  C.  425,  42  S.  E.  887,  63:  963 
Execution. 

See  alpo  supra.  797;  infra,  911.  2328. 
For  Editorial  Notes,  see  infra,  XIII.  §  39. 

815.  A  note  signed  by  mark,  the  execution 
of  which  is  denied,  is  sufficiently  proved  for 
admission  in  evidence  by  proof  of  the  hand- 
writing of  a  deceased  subscribing  witness. 
Sanborn  v.  Cole,  63  Vt.  590,  22  Atl.  716. 

14:208 

816.  Proof  of  the  handwriting  of  a  sub- 
scribing witness  to  a  recorded  agreement  is 
sufficient  if  it  complies  with  the  statutory 
requirements.  Ratliff  v.  Ratliff.  131  N.  C. 
425,  42  S.  E.  887,  '         63:  963 

817.  Proof  of  the  signatures  of  nonresi- 
dent parties  to  a  contract  who  are  alive 
may  be  made  by  one  of  the  parties  there- 
to. Le  Rov  V.  Jacoboskv,  136  N.  C.  443. 
48S.  E.  796".  '  67:977 

818.  It  is  not  necessary  to  call  either  of 
the  subscribing  witnesses  to  a  deed  to  prove 
its  execution,  after  such  proof  has  been 
given  by  the  grantor,  where  statutes  have 
made  parties  competent  to  testify,  and  pro- 
vided for  the  acknowledgment  of  deeds,  be- 
fore an  officer:  hut  the  execution  may  be 
proved  either  bv  the  grantor  or  the  officer. 
Garrett  v.  Han.shue.  .53  Ohio  St.  482.  42  X. 
E   256,  35:  ,321 
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810.  The  signature  of  an  indorsement  of 
an  assignment  on  a  chattel  mortgage  may 
be  proved  after  the  death  of  the  assignor, 
just  as  if  the  assignment  was  on  a  separate 
paper.  Hodges  v.  Wilkinson,  111  X.  C.  56, 
15  S.  E.  941,  17:  545 

820.  A  deed  conveying  standing  timber 
on  certain  described  lots  of  land,  although 
the  estate  therein  granted  is  determinable, 
conveys  an  interest  in  realty  within  the 
meaning  of  the  registry  laws,  and,  if  duly 
recorded,  is  admissible  in  evidence  without 
proof  of  execution.  McRae  v.  Stillwell,  111 
r.a.  65,  .36  S.  E.  604.  55:  513 

821.  That  a  bill  of  sale  was  acknowledged 
before  a  notary  public  there  or  elsewhere 
does  not  prove  its  execution  in  Missouri. 
Tirtman  v.  Thornton,  107  Mo.  500,  17  S.  W. 
979,  16:  410 

822.  To  entitle  a  bill  of  sale  to  admission 
in  evidence,  its  execution  must  be  proved  ac- 
cording to  the  laws  of  the  state  where  it  is 
offered,  notwithstanding  it  purports  to  have 
been  executed  in  a  state  whose  laws  make 
acknowledgments  of  instruments  of  its  class 
wliich  have  been  recorded  valid,  and  it  is 
proved  to  have  been  recorded.  Id. 
Authentication. 

See  also  supra.  797,  821,    822;    infra,    828, 
829.  873,  918,  950. 

823.  An  assignment  made  in  another 
state,  of  a  judgment  of  a  Federal  court,  is 
not  made  admissible  in  evidence  by  an 
acknowledgment  before  a  clerk  in  another 
stste,  or  a  clerk's  certificate  such  as  is  re- 
quired for  proof  of  a  judicial  proceeding 
under  Mo.  Rev.  Stat.  1889,  §  4881.  Wonder- 
Iv  V.  Lafavette  County.  150  Mo.  635.  51  S. 
W.  74.1.  '  45:  386 
Identification. 

824.  It  is  not  error  to  admit  evidence  for 
the  identification  of  a  letter  as  preliminary 
to  showing  its  admissibility  in  evidence, 
(lainbrill  v.  Schoolev,  95  Md.  260.  .52  Ati. 
.500,  '  63:427 
Genuineness  of  handwriting;  standards. 
For  Editorial  Notes,  see  infra.  XITI.  §§  38, 

30.  69. 

S25.  Writing  otherwise  irrelevant  and  not 
admitted  to  be  genuine  may  be  admitted  in 
ftvidoiico  for  comparison  with  disputed  writ- 
ings in  the  case,  if  they  have  been  found  to 
be  genuine  by  the  presiding  judfre  upon  clear 
ami  undoubted  evidence.  Universitv  of 
Illinois  v.  Spalding'.  71  X.  IT.  ir)."?.  51  Atl".  731. 

62:  817 

r^iCi.  I'lulcr  a  statute  ))oniiittiiig  rnmpar- 
i-oii  of  a  disputed  writing  to  be  made  with 
any  writing  proved  to  the  satisfaction  of 
the  Court  to  bo  genuine,  letters,  to  be  ad-  j 
missihle  in  evidence  for  ])urpo>os  of  such 
coTiiniirison  in  a  ciitninal  case,  must  bo  ; 
prf)ved  to  lio  conuino  1io\-onil  a  roa<onal)lo 
doubt.      Tcoplo    V.    ^lolinoiix.   UlS   X.    Y.   2^4., 

r.i  X.  ]•:.  2sr).  02:  in.3  [ 

sl!7.   a     jiapor     bonrinir     a     ^iunaturo     tlie  , 
L!onniiic!ic~<  f>f  wln'cli  is  not  ailmittoil  cannot  ' 
lio    iiil  roijuccil     in    evidence    for    the    purpo-i' 
Mt"    It '  iickinL'^  a    -iLinaturc   1  r.  a    pa[iei'   in   o\i- 
ileih'c     liv     c,ini[iari~(jii.       KntlitT     v.     HaflilT.  , 
i:i1    v.  r.   4-_'.">.  42  S.    i-:.  ^^2.',,  c>:',  ■.  wr,?,  ' 


b.  Statutes;   Ordinances. 

See  also  Trial,  4. 

Statutes. 

Oral  Proof  of  Foreign  Law,  see  infra,  1369, 

1370. 
Necessity  of  Pleading,  see  infra,  2033. 
See  also  infra,  910. 

828.  Volumes  of  laws  of  a  foreign  state, 
which  do  not  purport  to  have  been  pub- 
lished under  authority  of  its  legislature,  and 
are  not  shown  to  be  commonly  admitted  as 
evidence  of  such  laws  in  that  state,  are  not 
admissible  to  prove  such  laws  in  Iowa. 
Goodwin  v.  Provident  Sav.  L.  Assur.  See. 
97  Iowa,  226,  66  N.  W.  157,  32:  473 

829.  A  statute  recognizing  as  evidence  the 
proceedings  of  any  legislative  body  "pur- 
porting on  the  face  of  the  book  to  be  printed 
by  authority  of  the  government"  applies 
to  a  book  compiled  by  an  individual  under 
statutes  which  are  printed  in  full  at  the  be- 
ginning of  the  book,  and  which  recognize 
the  compilation  as  authoritative,  and  make 
it  evidence.  Falls  v.  United  States  Sav.  L. 
&  B.  Co.  97  Ala.  417,  13  So.  25,       24:  174 

830.  In  an  action  to  recover  personal 
property  which  has  been  mortgaged  in 
another  state  when  rightfully  in  possession 
of  the  mortgagor,  and  afterwards  brought 
into  the  state  of  Kansas  and  sold,  it  is  not 
error  to  receive  in  evidence  the  statiites 
concerning  chattel  mortgages  of  the  state 
where  the  mortgage  was  executed,  if  prop- 
erlv  pleaded.  Handlev  v.  Harris,  48  Kan. 
606.  29  Pac.  1145,         "  17:703 

831.  Upon  trial  of  an  indictment  for  sell- 
ing futures,  the  charters  of  the  corporations 
through  which  defendant  dealt,  showing 
that  they  had  no  power  to  permit  sales  un- 
less actual  delivery  was  contemplated,  are 
admissible  in  evidence.  Scales  v.  State.  46 
Tex.  Crim.  Rep.  296,  81  S.  W.  947,  66:  730 
Ordinances. 

832.  An  ordinance  having  the  seal  of  the 
city  attached  is  properly  admitted  in  evi- 
dence without  further  proof  of  its  passage, 
under  Mo.  Rev.  Stat.  1879,  §  4638.  Eichen- 
laub  V.  St.  Joseph,  113  Mo.  395,  21  S.  W.  8, 

18:  .590 

833.  An  ordinance  requiring  vehicles,  when 
meeting  and  passing,  to  keep  to  the  right, 
is  admissible  in  evidence  on  the  question 
of  negligence  in  a  collision.  Foote  v.  Amer- 
ican  Product  Co.    195   Pa.    190.  45  Atl.   934, 

49:  764 

834.  Evidence  of  proceedings  of  the  mu- 
nicipal authorities  for  the  annulment  of  the 
franchise  of  a  water  company  is  not  admis- 
sible in  an  action  to  hold  the  company  lia- 
ble for  the  death  of  a  customer,  which  is 
alleged  to  have  been  caused  by  impure 
water.  Green  v.  Ashland  Water  Co.  101 
Wis.  258.  77  N.  W.  722.  43:  117 

c.  Certificate:    Award. 

835.  A  certificate  of  the  clerk  that  he  has 
mailed  a  notice  of  scire  facias  addressed  to 
the  defendant,  wliich  under  111.  Rev.  Stat. 
chap.  22.  §  12.  is  declared  to  be  evidence,  is 
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prima  facie  evidence  that  the  notice  so  sent 
by  mail  was  received.  Bickerdike  v.  Allen, 
157   Til.  95,  41  N.  E.  740.  29:782 

836.  The  fact  of  probate  of  a  will  in  a 
foreign  court  may  be  shown  by  an  exem- 
plification of  the  probate  signed  by  the  reg- 
istrar of  the  court,  a  certificate  of  the  judge 
that  the  will  shown  by  the  exemplification 
appears  to  have  been  duly  proved  and  the 
probate  to  be  in  force  and  that  registrar 
had  jurisdiction  and  his  attestation  was 
duly  made,  all  of  which  is  certified  by  the 
United  States  consular  agent,  and  accom- 
panied by  a  deposition  showing  service  on 
nonresident  interested  parties  as  authorized 
by  the  laws  of  the  country.  Newcomb  v. 
Newcomb,  108  Ky.  582,  57  S.  W.  2,       51:  419 

837.  A  certificate  showing  the  variation  of 
the  scale  of  a  thermometer  from  standard 
instruments  is  properly  admissible  in  evi- 
dence, together  Avith  the  thermometer  which 
it  was  made  to  accompany,  in  cases  where 
the  instrument  itself  is  properly  admissible. 
Hatcher  v.  Dunn,  102  Iowa,  411,  71  N.  W. 
343.  36:  689 
[Alf'g  on  Rehearing  66  N.  W.  905,] 
Marriage  certificate. 

See  also  infra,  850. 

838.  A  certificate  purporting  to  be  an 
original  marriage  certificate  is  admissible, 
in  connection  with  the  testimony  of  the  al- 
leged wife,  to  prove  marriage.  State  v. 
Schweitzer,  57   Conn.   532,   18   Atl.   787, 

6:  125 

839.  The  constitutional  right  of  an  ac- 
cused to  confront  the  witnesses  against  him 
does  not  exclude,  in  a  criminal  prosecution, 
the  use  of  a  certificate  of  marriage  made  at 

/the  very  time  of  the  marriage  by  the  rabbi 
who  performed  the  ceremony.  State  v. 
Behrman,  114  N.  C.  797,  19  S.  E.  220, 

25:  449 

840.  A  paper  purporting  to  be  an  original 
certificate  of  marriage  by  a  rabbi  in  a  for- 
eign country,  verified  by  the  signature  and 
seal  of  the  official  minister,  is  admissible  as 
res  ffestcp  to  prove  the  marriage,  in  a  crimi- 
nal prosecution,  where  one  of  the  parties 
testifies  that  it  was  given  to  her  at  the 
time  of  the  marriage.  Id. 
Naturalization  certificate. 

841.  A  certificate  of  naturalization  of  a 
person  since  deceased  is  admissible  without 
further  proof  as  evidence  of  his  citizenship, 
upon  the  question  of  the  forum  having  ju- 
risdiction of  proceedings  to  administer  his 
estHte.  Newcomb  v.  Newcomb,  108  Ky.  582, 
57  S,  W.  2,  51 :  419 
Award. 

842.  x\n  award  made  upon  a  submission  to 
arbitrators,  by  executors,  of  a  question  as 
to  the  ownership  of  certain  corporate  stock 
which  was  in  the  possession  of  testator,  and 
had  been  distributed  vinder  his  will  before 
tlie  afxreement  to  arbitrate  was  made,  is 
not  admissible  in  evidence  against  the  dis- 
tributees, in  an  action  to  recover  yiossession 
of  the  stock.  Cone  v.  Diinliam,  .50  Conn. 
145,  20  Atl.  311,  8:  047 


d.  OflScial  Records. 

Best  Evidence  of,  see  supra,  771-774,  794. 

Weight  of,  as  Evidence,  see  infra,  XII.  h. 

Prejudice  in  Introducing  Original  Book  In- 
stead of  Certified  Copy,  see  Appeal  and 
Error.  895. 

Legislative  Journals,  see  Statutes.  120.  121. 

For  Editorial  Notes,  see  infra,  XIII.  §  37. 

843.  The  record  kept  by  the  secretary  of 
state,  as  required  by  the  state  Constitution, 
is  competent  evidence  to  contradict  oflnicial 
indorsement  of  bills  by  tlie  secretary  of  the 
senate  and  the  clerk  of  the  house  of  dele- 
gates. Lankford  v.  Somerset  County,  73 
Md.   105,  20  Atl.   1017,  11:491 

844.  Records  of  the  oflicial  acts  of  the  gov- 
ernor, which  are  kept  in  a  public  ofliice,  are 
competent  evidence  upon  the  question  of  the 
title  of  a  person  to  an  office  which  he  claims 
under  the  governor's  commission.  State  ex 
rel.  Worrel  v.  Peelle,  124  Ind.  515,  24  N.  E. 
440,  8:228 

845.  The  statement  of  the  recorder  of  a 
municipal  board,  in  a  paper  that  he  was  not 
required  to  make,  that  it  was  done  by  order 
of  the  boards  is  not  evidence  of  that  fact. 
Lawrence  v.  Ingersoll,  88  Tenn.  52,  12  S.  W. 
422,  426,  6:308 

846.  Recitals  in  proceedings  of  the  board 
of  supervisors  are  not  competent  evidence 
that  a  petition  for  the  establishment  of  an 
irrigation  district  was  presented  to  the 
board,  where  the  question  arises  in  a  direct 
proceeding  to  establish  the  validity  of  the 
organization  of  such  district.  Re  JIadera 
Irrig.  Dist.  Bonds,  92  Cal.  296,  341,  28  Pac. 
272.  14;  755 

847.  The  tax  list  is  not  competent  evi- 
dence to  show  the  value  of  land  souffht  by 
a  railroad  companv  for  a  right' of  way. 
Suffolk  &  C.  R.  Co.' v.  West  End  Land  &  I. 
Co.  137  N.  C.  330,  49  S.  E.  350,         68:  333 

848.  A  ruling  of  the  postmaster  general 
ordering  a  postmaster  to  deliver  to  one  par- 
ty mail  addressed  to  another  is  not  admis- 
sible on  the  question  of  malice  in  publish- 
ing circulars  which  are  injurious  to  the  busi- 
ness of  the  other  party.  Shoemaker  v. 
South  Bend  Spark  Arrester  Co.  135  Ind. 
471,  35  N.  E.  280,  22:  332 

849.  An  entry  in  a  record  kept  by  a  post- 
master as  to  the  payment  of  a  money  order 
is  admissible  in  evidence,  although  neither 
the  statute  nor  the  requirements  of  the 
postoffice  department  require  the  record  to 
be  kept,  where  it  is  necessary  and  proper 
in  the  orderly  conduct  of  the  business  of  the 
ofl^ce.  State  v.  Hall.  16  S.  D.  6,  91  N.  W. 
325,  65:  151 

850.  A  record  of  marriage  attested  by  an 
assistant  registrar  is  admissible  in  evidence 
under  statutes  making  such  records  made 
by  tov/n  clerks  admissible,  providing  for 
registrars  in  certain  places,  to  whom  the 
statutes  relative  to  clerks  shall  be  applica- 
ble, and  permitting  them  to  appoint  assist- 
ants whose  attestations  shall  be  of  the  same 
effect  as  the  registrar's.  Com.  v.  Harden, 
103  Mass.  453,  W  N.  E.  846.  28:  318 

851.  A    schedule    of   rates    cannot   be   ex- 
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eluded  from  evidence  under  the  Illinois  stat- 
ute^, when  accompanied  by  a  regular  certifi- 
cate of  the  commissioners  as  to  its  publica- 
tion, on  the  ground  that  it  never  took  ef- 
fect because  never  published  as  required  by 
statute,  since  the  statutes  make  the  sched- 
ule and  accompanying  certificates  prima 
facie  evidence  that  the  schedule  ofTered  is 
a  schedule  of  the  commissioners.  Chicago, 
B.  &  Q.  K.  Co.  V.  Jones,  149  111.  361.  37  N. 
E.  247,  24:  141 

852.  The  report  of  a  committee  of  alder- 
men is  admissible  to  show  that  the  commit- 
tee did  in  fact  investigate  matters  not  spe- 
cifically committed  to  it,  in  order  to  show 
that  a  witness  who  is  charged  with  slander 
in  statements  made  to  the  committee  was 
making  relevant  statements.  Blakeslee  v. 
Carroll.  64  Conn.  223,  29  Atl.  473,  25:"  106 
Land  titles. 

Review  of  Discretion  as  to,  see  Appeal  and 

Error,  536. 
For  Editorial  Notes,  see  infra,  XIII.  §  83. 

853.  The  record  in  the  office  of  the  reg- 
ister of  deeds,  of  an  attachment  of  real 
property.  Mliich  attachment  has  been  made 
in  conformitv  with  the  provisions  of  Minn. 
Cen.  Stat.  1878,  chap.  66,  §§  151,  160,  relat- 
ing to  the  attachment  of  real  property,  is 
admissible  in  evidence  on  the  trial  of  an 
action  involving  the  title  to  said  property, 
ron^in"^  V.  Alworth.  44  !Minn.  505.  47  N. 
W.   169,  10:  504 

854.  The  original  writ,  with  the  sheriff's 
certificate  of  an  attachment  of  real  prop- 
erty indorsed  thereon,  is  admissible  in  evi- 
dence at  the  trial  of  an  action  involving  the 
title  to  real  property,  although  the  same 
was  not  returned  and  filed  with  the  clerk 
of  the  court  until  long  after  the  entry  of 
jiidgnieiit.  Id. 

8."<n.  The  record  of  a  deed  cannot  be  read 
in  evidence  if  such  deed  was  acknowledged 
and  proved  by  a  subscribing  witness  whose 
place  of  residence  does  not  appear  from 
any  part  of  the  deed,  acknowledgment,  or 
notarial  certificate.  Irving  v.  Campbell,  121 
X.  Y.  353.  24  X.  E.  821,  8:  620 

850.  A  mistake  of  the  register  of  deeds  in 
copying  the  true  name  of  a  witness  to  a  deed 
on  the  records,  instead  of  tlio  letters  "D.  S. 
C,"  which  constituted  the  actual  signature 
•of  the  witness,  will  not  annul  the  probate 
or  destroy  the  competency  of  a  copy  of  the 
record  ns  pvidencp.  Devereux  v.  ]\IcMahon, 
lOS  v.  r.  134.  12  S.  E.  ri02.  12:  205 

Weather  bureau. 

S.")7.  As  tending  to  sliow  wliat  tlie  weather 
wns  on  a  particular  day  at  a  certain  place 
where  no  recinls  arc  kept,  tlie  United  States 
weather  biireiHi  records  kept  at  a  place  10 
miles  (lisfiMit  are  adniip^ible.  ]\lears  v.  Xew 
York.  Y.  IT.  &  H.  R.  Co.  75  Conn.  171.  52 
Atl.  niO.  56:  884 

S.'.S.  A  ror-drd  of  th(>  riiiter]  Stat  o<  weath- 
er biiri^iu.  t;il<('n  and  l-;oiir  at  a  station  4'' .', 
mile-;  froii'  tlie  plaeo  wln^rc  an  n'-'-i'lcar  ac- 
currcd  \)y  falliii'/  upon  an  icy  -iilewall^  i- 
adnii^-ilili'  f,,  |ii-o\-p  flic  dailv-  t  I'lapci-aiufc 
and  llic  claradcr  aial  ainoiiiii  of  j.iccioiia- 
tioH.       i!n-t.ci    V.    Council     l:li;!l'-.     Inl     \n\\:\. 

3;i.  (i!t  \.  ^^^   iiai).  ;!(;:  -iw 


Coroner's  inquest. 

For  Editorial  Notes,  see  infra,  XUI.  §§  80% 
84,  86. 

859.  The  inclusion  of  an  authenticated 
copy  of  a  coroner's  inquest  in  the  proofs 
of  deafi  of  a  member  of  a  mutual  benefit 
society  does  not  render  it  admitsible  in 
evidence  against  the  beneficiary  in  an  ac- 
tion on  the  certificate,  where  the  proofs 
were  furnished  by  the  subordinate  lodge  of 
which  deceased  was  a  member.  Cox  v.  Roy- 
al Tribe  of  Joseph,  42  Or.  365,  71  Pac.  7*3, 

60:  620 

860.  A  finding  by  a  coroners  jury  that 
a  person  came  to  his  death  by  a  wound  in- 
flicted by  himself  with  suicidal  intent  is 
not  admissible  in  an  action  upon  a  policy 
of  accident  insurance  upon  his  life.  ^Etna 
L.  Ins.  Co.  V.  Milward,  118  Ky.  716, 
82  S.  W.  364,  68:  286 

e.  Judgments  and  Judicial  Records. 

Admissibility  of  Copy  of  Judgment  Roll,  see 
supra,  798,  799. 

Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror, 947. 

See  also  infra,  1008. 

For  Editorial  Notes,  see  infra,  XIII.  §  37. 

861.  A  recital  in  a  judgment  that  due 
proof  was  made  is  at  least  prima  facie  evi- 
dence of  that  fact.  Bickerdike  v.  Allen,  157 
111.  95,  41  N.  E.  740,  29:  782 

862.  The  complaint,  answer,  and  decree  in 
a  suit  by  the  people  to  wind  up  an  insol- 
vent bank,  are  admissible  in  evidence  against 
the  plaintiff  in  an  attachment  against  such 
bank,  to  show  that  its  property  has  been 
placed  bevond  the  reach  of  attachment. 
Crane  v.  Pacific  Bank,  106  Cal.  64,  39  Pac: 
215,  •  27:  562 

863.  A  judgment  annulling  foreclosure 
proceedings  in  an  action  brought  after  a  loss 
by  fire,  to  which  an  insurer  was  not  a  party, 
is  not  admissible  in  evidence  against  the 
insurer  to  defeat  a  defense  against  the 
claim  for  insurance,  which  is  based  on  the 
effect  of  the  foreclosure  proceedings  to  de- 
vest the  title  of  the  insured  before  the 
loss  occurred.  Tiernev  v.  Phoenix  Ins.  Co. 
4  N.  D  565,  62  N.  W.  642.  36:  760 

864.  The  record  of  a  judgment  against  a 
railroad  company  for  personal  injuries  is 
admissible  as  against  a  purchaser  on  fore- 
closure sale,  who  agreed  as  part  of  the 
price  to  satisfy  all  claims  held  prior  in  lien, 
not  simply  to  establish  the  fact  of  its  ren- 
dition, but  as  proof  of  when  the  action  was 
brought,  for  what,  and  the  amount,  for  the 
purpose  of  showing  that  such  judgment  is 
prior  to  the  mortgage  under  the  South  Car- 
olina statute  giving  judgments  for  personal 
injuries,  precedence  over  railroad  mortgages. 
Southern  R.  Co.  v.  Bouknight,  25  U.  S. 
App.  415,  17  C.  C.  A.  181,  70  Fed.  -142, 

.30:  823 
St;.").  Tn  an  action  against  a  railroad  com- 
pany for  damages  for  breach  of  covenant  in 
the  (onilnct  of  water  along  its  right  of  way, 
the  record  of  another  similar  case  against 
it    i-  ailniis-ible  to  show  admissions  in  such 


EVIDENCE,  IV.  e. 


1257 


case  of  the  company's  agents  that  it  was 
the  owner  of  the  road  at  a  certain  time, 
as  such  admissions  must  be  presumed  to 
have  been  authorized  by  the  company. 
Peden  v.  Chicago.  R.  I.  &  P.  R.  Co.  78  Iowa, 
131,  42  N.  W.  625,  4:  401 

86G.  A  judgment  roll  in  a  former  suit  by 
the  same  plaintiff  against  other  defendants 
is  admissible  to  show  that  he  had  elected 
to  treat  as  a  sale  acts  which  he  now  claims 
to  constitute  conversion  of  property.  Terry 
T.  Munger,  121  N.  Y.  161,  24  N.  E.  272, 

8:  216 

867.  The  record  of  a  pending  action  in 
which  personal  property  has  been  taken 
from  defendant  under  process  of  the  court 
is  admissible  in  an  action  by  him,  in  connec- 
tion with  other  evidence,  to  prove  the  pos- 
session and  paramount  title  of  such  third 
person.  Hodges  v.  Wilkinson,  111  N.  C. 
56.   15  S.   E.  941,  17:  545 

868.  The  record  in  an  action  against  an 
attorney  to  recover  money  out  of  which  he 
was  charged  with  defrauding  plaintiff,  which 
resulted  in  a  judgment  against  him,  is  ad- 
missible in  a  proceeding  by  members  of  the 
bar,  based  on  the  transaction  out  of  which 
such  action  arose,  to  procure  his  disbar- 
ment for  unprofessional  conduct, — especially 
where  the  complaint  averred  the  existence 
of  such  record.  Avliich  the  answer  denied. 
Fairfield  County  Bar  ex  rel.  Fessenden  v. 
Taylor.   60  Conn.   11,  22  Atl.  441,       1.3:767 

869.  The  record  and  judgment  of  dismis- 
sal in  a  divorce  proceeding  for  adultery  is 
not  admissible  in  a  subsequent  criminal 
prosecution  for  nonsupport  of  the  wife,  in 
defense  of  which  the  same  acts  of  adultery 
are  sought  to  be  set  up.  State  v.  Bradneck. 
69  Conn.  212.  .37  Atl.  492.  43:  620 

870.  A  judgment  for  the  plaintiff  in  an 
action  for  the  seduction  of  his  daughter  is 
not  competent  evidence  against  her  son,  in 
an  action  to  enforce  his  clfiiin  to  be  the  law- 
ful heir  of  such  judsinent  defendant.  Eisen- 
lord  v.  Clum,  126  N.  Y.  552,  27  N.  E.  1024. 

12:  8.36 

871.  Upon  contest  of  a  will  for  forgery, 
which  sets  up  a  conspiracy  to  cheat  contest- 
ants out  of  their  share  of  the  estate,  evi- 
dence is  admissible  of  former  proceedings 
attempting  to  have  the  estate  adjudged  to 
proponent  as  sole  heir,  of  an  attempt  to  pro- 
bate a  former  will,  and  of  a  transfer  by 
pro])onent  to  her  husband  of  a  large  part 
of  the  estate.  Farleigh  v.  Kelley,  28  ^lont. 
421,  72  Pac.  756,  63:  319 
Of  other  state  or  country. 

Assignment  of  Judgment  of  Federal  Court, 

ftee  supra.  823. 
Admissibility  of  Copy,  see  supra,  799. 
Foroi'an  Probate  of  Will,  see  also  supra.  836. 
See  also  Judgment,  368. 

872.  A  decree  of  divorce  obtained  in 
another  state  is  not  admissible  agniiist  a 
party  as  to  whom  it  is  void  for  lark  of  ju- 
risdiction. Williams  v.  Williams,  130  X.  Y. 
193.  29  X.  E.  98.  14:  220 

873.  A  copy  of  tlio  proceedings  of  a  court 
of  another  state  is  ndmissible  in  Minnesota 
if  authenticated  according  to  the  statute  of 
the  latter  state,  tlioush  not  accordincr  to  the 


act   of    Congress.      Re     Ellis's    Appeal,    55 
Minn.  401,  56  N.  W.  1056,  23:  287 

874.  A  transcript  of  a  record  from  another 
state  properly  authenticated  by  certificates 
of  the  judge  and  clerk  of  court  as  required 
by  act  of  Congress,  which  shows  that  the 
record  is  among  those  of  the  court  of  which 
thej'^  are  officers,  is  prima  facie  admissible 
in  evidence,  although  the  record  itself  pur- 
ports to  belong  to  another  court.  It  will  be 
presumed  to  be  in  the  right  office  until  the 
contrary  is  made  to  appear.  Tittman  v. 
Thornton,  107  Mo.  500,  17  S.  W.  979. 

16:  410 

875.  An  instrument  purporting  to  be  the 
exemplification  of  a  record  in  the  Imperial 
Royal  District  Court  of  Finland,  in  the 
Province  of  Bohemia,  in  the  Empire  of  Aus- 
tria, which  does  not  contain  intrinsic  evi- 
dence of  a  judgment  or  decree  of  that  court, 
and  which  is  not  shoAvn  by  extrinsic  evi- 
dence to  have  been  in  the  form  of  a  judg- 
ment or  decree  of  such  court,  is  inadmissible 
in  a  Louisiana  court.  Re  Loren/'s  Succes- 
sion, 41  La.  Ann.  1091,  6  So.  886,  7:  265 
In  criminal  cases. 

870.  A  properly  authenticated  record  of 
conviction  of  crime  in  a  Federal  court  may 
by  statute  be  made  admissible  in  a  proceed- 
ing to  disbar  the  accused  as  an  attorney  in 
a  state  court.  Re  Kirbv,  10  S.  D.  322,  73 
N.  W.  92,  10  S.  D.  414,  73  N.  W.  907, 

39:  856 

877.  Upon  the  trial  of  one  charged  as  be- 
ing accessory  to  a  crime,  the  record  of  the 
conviction  of  the  alleged  principal  is  ad- 
missible as  prima  facie  evidence  that  the 
latter  committed  the  crime  as  charged. 
State  V.   Gleim,    17  Mont.    17,  41   Pac.   998. 

31:294 

878.  A  conviction  of  a  certain  crime,  with 
the  admission  of  the  person  convicted,  may 
be  proved  in  an  action  for  a  reward  for  the 
arrest  and  conviction  of  the  person  who 
committed  that  crime.  Brown  v.  Bradlee. 
156  :\Tass.  28,  30  X.  E.  85.  15:  509 

879.  On  a  trial  for  wilful  demartd  of  un- 
lawful fees,  a  former  indictment  against  de- 
fendant for  the  same  offense  is  admissi- 
ble as  tending  to  prove  his  knowledge  of 
the  illegality  of  the  fees  claimed.  Bracken - 
ridfre  V.  State,  27  Tex.  App.  513,  11  S.  W. 
6.30,  4:  360 

880.  The  record  of  a  prior  conviction  of 
theft,  based  upon  a  plea  of  guilty,  is  ad- 
missible in  a  prosecution  for  burglary,  where 
the  taking  alleired  in  both  cases  is  the  same. 
Beason  v.  State.  43  Tex.  Crim.  Rep.  442.  67 
S.  W.  9(5,  69:  193 

881.  A  verdict  and  judgment  in  a  criminal 
prosecution  for  removing  crops  cannot  be 
proved  in  a  civil  action  for  the  crops.  Car- 
lisle v.  Killebrcw.  89  Ala.  329,  6  So.  756. 

6:  617 
Inquisition  de  lunatico. 

882.  The  record  of  an  inquisition  de  luna- 
firo  inquirenflo  is  admissible  on  the  trial 
of  an  issue  drriaarif  rel  iwn ;  but  where  the 
court  refused  to  ]iorniit  to  be  read,  on  siich 
an  issue,  such  ]iortin7i  of  the  order  of  ad- 
judication as  instructed  tlie  committee  ap- 
pointed as  to  the  scope  of  his  duties, — Held 
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no  error.    Kerr  v.  Lunsford,  31  W.  Va.  659, 
8  S.  E.  493,  505,  2:  668 

Coroner's  inquest. 
See  also  supra,  860. 

For  Editorial  Notes,  see  infra.  XIII.  §§  SOVa, 
8-1.  86. 

883.  The  mere  fact  that  the  verdict  of  a 
coroner's  jury  must  be  returned  to  and  filed 
with  the  clerk  of  a  court  of  record  in  a 
state  where  the  coroner  has  no  judicial 
functions  does  not  make  it  judicial  in  char- 
acter, so  as  to  entitle  it  to  admission,  in 
an  action  at  law,  as  evidence  of  the  facts 
found  bv  him.  Cox  v.  Roval  Tribe  of  Jo- 
seph, 42"  Or.  363,  71  Pac.  73,  60:  620 

884.  A  coroner's  inquisition,  under  the  Illi- 
nois statute  by  which  coroners  are  required 
to  proceed  substantially  as  at  common  law, 
and  the  inquest,  sealed  up,  is  to  be  filed 
with  the  clerk  of  the  circuit  court,  may  be 
used  as  evidence  to  show  the  cause  of  the 
person'?  death,  in  an  action  for  insurance  on 
his  life.  United  States  L.  Ins.  Co.  v.  Kiel- 
gast.  129  HI.  557,  22  N.  E.  467,  6:  65 

f.  Pleadings  and  Papers  in  Suit. 

See  also  supra,  862. 

885.  The  answers  of  an  officer  of  a  corpo- 
ration to  interrogatories  for  discovery  in  an 
action  at  law  are  admissible  against  the 
corporation  on  the  trial.  Jacksonville,  T. 
&  K.  W.  R.  Co.  V.  Peninsular  Land.  T.  & 
Mfg.  Co.  27  Fla.  1,  157,  2  So.  661,  9  So.  689. 

17:  33 

886.  The  warrant  of  arrest  and  return 
thereon  are  inadmissible  in  evidence  upon 
a  trial  for  rape.  State  v.  Height,  117  Iowa. 
0.50.  91  X.  W.  935,  59:  437 
Pleadings. 

Adiiiissibilitv  of  Admissions  in,  see  infra, 
1466-14(58. 

First  Kaisiiifr  Objoction.  on  Appeal,  see  Ap- 
peal and  Error.  647. 

See  also  supra,  862;    infra,  2301-2303. 

887.  A  denial,  on  infunnation  and  belief, 
of  an  allegation  that  defendant  purchased 
projierty  under  the  express  agreement  to 
bold  it  for,  and  convoy  it  to,  plaintiff  when 
he  shall  pay  the  purchase  money,  is  in  the 
nature  of  a  confession  of  the  allegation  in 
the  complaint,  and  is  admissiljle  in  evidence 
as  such.  Averv  v.  Stewart,  136  X.  C.  426. 
48   S.  E.  775.   '  68:  776 

888.  A  plaintiff  may  utilize  the  first  an- 
swer as  evidoncp  in  his  behalf  without  the 
necessity  of  intrddiuing  a  second  answer  al- 
so. Id. 

880.  An  answer  adniittins  the  publication 
of  slanderou-;  words  and  aliening  tlieir  truth 
cannot  be  put  in  evidence  ajiainst  a  defend- 
ant in  a  slander  suit  after  the  ri^lit  to  make 
that  defense  has  been  lost  by  electinfr  to 
rely  on  n  denial  when  compelled  to  make  an 
election  between  the  defenses.  Lane  v.  Brv- 
ant.    100  Ky.   138.   .';7   S.   W.  .584.         36:  709 

SflO.  A  scnarate  answer  fihv]  by  a  defend- 
rnit.  adinittini:-  tlic  alien:!!  ion  of  agency,  can- 
not be  u~c'l  aL:ain~t  lii~  coild'cndants  in 
the  al)-eiicf  c)t  |ji(M)r'  that  lie  uccu|>ie(l  -ucb 
a    (•■•'latioii    tn  them   a~   to   MtiiI   them    Ii\    hi--- 


representations.     Stackpole  v.  Hancock.   40 
Fla.  362,  24  So.   914,  45:  8U 

891.  In  an  action  by  a  widow  for  dower  in 
lands  claimed  to  have  belonged  to  her  hus- 
band, neither  the  answer  in  a  suit  concern- 
ing such  lands  to  which  neither  such  widow 
nor  her  husband  were  parties,  nor  any  tes- 
timony relating  to  such  suit,  is  admissible. 
Davis  V.  Green,  102  Mo.  170,  14  S.  W.  876, 

11:90 

892.  In  trover  for  ore  alleged  to  have  been 
wrongfully  taken  by  the  defendant  from  a 
mine  claimed  by  plaintiffs,  a  complaint  in 
a  prior  injunction  suit  by  plaintiffs,  sworn 
to  by  their  agent,  is  inadmissible  to  prove 
that  plaintiffs  are  not  owners  of  the  whole 
mine.  Its  only  legitimate  purpose  is  to 
impeach  the  testimony  of  such  agent.  Oma- 
ha &  G.  Smelting  &  R.  Co.  v.  Tabor,  13 
Colo.  41.  21  Pac.  925.  5:  236 

893.  An  answer  denying  usury,  directly 
responsive  to  the  special  interrogations  of 
a  bill  of  discovery  in  aid  of  an  injunction 
suit  against  a  sale  imder  a  deed  of  trust 
securing  a  bond,  is  to  be  taken  as  evidence 
in  favor  of  defendant.  Ward  v.  Oornett,  91 
Va.  676,  22  S.  E.  494,  49:  550 

g.  Evidence  Previously  Taken  or  Used ;  Affi- 
davits. 

Reading  Stenographer's  Xotes  to  Jury,  see 

Trial.  16. 
For  Editorial  Xotes,  see  infra,  XIII.  §  37. 

Former  testimony. 

Right  to  Have  Entire  Evidence  Read,  see 
infra.  1035. 

Stipulation  as  to,  see  Trial,  15. 

Refreshing  Recollection  of  Witness  from,  see 
Witnesses,  79. 

Impeaching  Witness  by  Xotes  of  Stenog- 
rapher, see  Witiies-.es.  171. 

See  also  supra.  776.  778:  infra.  1035.  1462, 
1489,  1503,  1572-1575;  X.  m;  Witness- 
es. 145. 

For  Editorial  Xotes,  see  infra.  XIII.  §§  80V„, 
83. 

894.  A  bill  of  exceptions  containing  evi- 
dence of  a  witness  who  testified  on  a  former 
trial  of  the  same  cause  and  has  since  died 
is  not  admissible  to  prove  of  itself  what 
his  testimony  on  that  trial  wa.s.  Simmons 
V.  Spratt.  26  Fla.  449,  8  So.  123,  9:  343 

895.  \Miere  a  witness  who  has  testified  on 
the  first  trial  of  a  case  dies  before  the  sec- 
ond trial,  his  testimony  on  the  first  trial 
may  be  proved  by  persons  who  heard  his 
evidence:  and  where  it  is  preserved  in  a 
bill  of  exceptions,  it  can  be  read  therefrom 
iipon  proof  that  the  report  is  correct  in  sub- 
stajiee.  Davis  v.  Kline,  96  Mo.  401,  9  S. 
W.  72  f.  2:  78 

896.  Testimony  of  witnesses  in  a  replev- 
in suit  to  recover  ))roperty  wronj^fully 
seized  under  execution  may.  after  their  de- 
cease, be  read  in  a  suit  to  recover  the  value 
of  the  property  from  those  who  executed 
the  bond  to  indemnify  the  officer  against 
lial)ilitv  for  a  wrongful  seizure.  Woodworth 
V.  c;<,rs]ine,  30  Colo.   186.  69  Pac.  705. 

58:  417 
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897.  The  reading  of  evidence  given  at  a 
former  trial  bj'  a  witness  for  defendant  may 
properly  be  denied  where,  two  or  three  days 
immediately  before  the  day  set  for  trial, 
one  of  defendant's  cjounsel  was  informed 
that  a  certain  person  could  tell  him  exactly 
where  the  witness  was  located,  and  he  gave 
up  the  search  for  him  after  two  or  three 
unsuccessful  efforts  to  see  the  person,  al- 
though subpoenas  previously  issued  for  the 
witness  had  been  fruitless.  People  v.  Mc- 
Farlane,  138  Cal.  481,  71  Pac.  568,  72  Pac. 
48,  61:245 
Depositions. 

As  to  Depositions  Generally,  see  Depositions. 

For  Use  of  Depositions  on  Trial,  see  Deposi- 
tions, IV. 

Order  of  Admitting,  see  Trial,  20. 

After  Death  of  Other  Party  to  Suit,  see 
Witnesses,  42. 

For  Editorial  Notes,  see  infra,  XIII.  §  .37. 

898.  In  an  action  for  malpractice,  the  dep- 
osition of  plaintiff's  father,  taken  in  a 
case  brought  by  him  against  the  same  de- 
fendant for  loss  of  his  son's  services,  caused 
by  the  same  malpractice,  is  inadmissible 
unless  for  the  purpose  of  impeaching  the 
father.  Nelson  v.  Harrington,  72  Wis.  591, 
40  N.  W.  228.  1 :  719 

899.  A  deposition  taken  in  an  action  by 
deponent's  wife,  to  which  he  was  made  a 
formal  party,  brought  to  recover  damages 
for  peisonal  injuries  to  her,  alleged  to  have 
resulted  from  a  carrier's  negligence,  is  not 
admissible  in  an*  action  against  the  same 
defendant,  prosecuted  by  the  wife  as  ad- 
ministratrix of  deponent  to  recover  damages 
for  injuries  to  him,  alleged  to  have  been  re- 
ceived at  the  same  time  and  place  and 
through  the  same  cause  as  those  sued  for  in 
the  first  action.  Fearn  v.  West  Jersev  Fer- 
ry Co.  143  Pa.  122,  22  Atl.  708,  13:  366 
Affidavits. 

Sufficiency  of  Objection  to,  see  Trial,  63. 
Of  Attesting  Witnesses  to  .Will,  see  Wills, 

124. 
To  Impeach  Witness,  see  Witnesses,  l.ll. 
See  also  infra,  951. 
For  Editorial  Notes,  see  infra.  XIII.  §  37. 

900.  An  affidavit  by  an  attorney,  that  a 
will  has  been  admitted  to  probate  in  the 
state  from  which  the  copy  was  exemplified, 
is  not  competent  to  establish  that  fact. 
Lindley  v.  O'Reilly  (N.  J.  Err.  &  App.)  50 
N.  -T.  L.  636,  15  Atl.  379,  1 :  79 

901.  If  certified  copies  of  the  final  proofs 
made  by  settlers  on  the  public  lands,  be- 
fore officers  of  the  local  land  offices,  are 
offered  in  evidence  specially  for  the  purpose 
of  showing  the  mode  in  which  the  settlers 
complied  with  the  provisions  of  the  law  in 
relation  to  final  proofs,  affidavits  contained 
therein  cannot  be  considered  as  evidence  of 
the  trutii  of  the  statements  made  in  them. 
Close  V.  Stuvvesant,  132  111.  607.  24  N.  E. 
868.  '  3:  161 

902.  An  admission  of  the  truth  of  an  affi- 
davit of  an  absent  witiios>.  to  procure  nii 
immediate  trial,  as  reqiiircil  by  <taiutp.  will 
not  authorize  the  readinjr  of  the  ariidavit 
after  ])ostponeinent  of  the  trial  l)y  the  court 
of  its  own  nintiim  for  over  a   nuitith.  wlu>re 


the  witness  resides  in  the  city,  and  there 
is  nothing  to  show  that  his  evidence  is  not 
attainable.  Padgitt  v.  Moll,  159  Mo,  143, 
60  S.  W.  121,  62:  854 

Agreed  case. 

903.  An  agreed  statement  of  facts  upon 
which  a  case  was  tried  without  a  jury,  al- 
though not  absolutely  binding  on  the  par- 
ties in  a  jury  trial  of  another  case  between 
them  involving  the  same  issues,  is  admissi- 
ble in  evidence  on  the  latter  trial  at  the 
insfiance  of  one  party  against  the  other, 
subject  to  the  latter's  right  to  disprove,  re- 
but, or  explain  any  statement  contained 
therein.  Luther  v.  Clay,  100  Ga.  236,  28  S. 
E,   46,  39:  95 

h.  Tax  Book  or  List. 

904.  The  assessment  book  is  prima  facie 
evidence,  not  only  of  the  assessment  of  all 
taxes  required  by  statute  to  be  levied  by 
the  supervisors  and  to  appear  therein,  in- 
cluding road  and  school  taxes,  and  of  their 
amount,  but  also  of  the  fact  that  all  forms 
of  law  in  relation  to  the  assessment  and 
levy  have  been  complied  with,  and  conse- 
quently of  their  validity,  under  Cal.  Pol. 
Code,  §  3789.  San  Gabriel  Valley  Land  & 
W.  Co.  V.  ^Vitmer  Bros.  Co.  96  Cal.  623,  29 
Pac.  500,  18:  465 

905.  A  document  nO't  purporting  to  be  a 
copy  or  abstract  from  the  assessor's  person- 
al-property list,  but  merely  a  certificate  of 
a  clerk  of  a  county  court  of  the  assessment 
or  nonassessnient  of  a  person  or  his  prop- 
erty in  such  book,  is  inadmissible  in  evi- 
dence to  show  the  amount  of  property 
owned.  Bartlett  v.  Patton,  33  W.  Va.  71, 
10  S.  E.  21,  5:  523 

906.  In  a  suit  by  the  personal  representa- 
tives to  recover  for  chattels  converted  by  a 
legatee  for  life,  the  assessor's  personal-prop- 
erty book  is  not  admissible  to  show  the 
value  of  the  personal  estate  of  the  testator 
or  the  legatee.  Id. 

i.  Deeds;    Wills;    Leases;    Mortgages. 

Deeds. 

Best  Evidence  of,  see  supra,  790,  795,  796. 
Presumption    as   to   Validity   of  Tax   Deed, 

see  supra,  666. 
Prejudicial  Error  as  to,  see  Appeal  and  Er- 

'  ror.  902. 
In  Replevin  Suit,  see  Replevin,  24. 
See  also  supra,  795,  796,  818,  820,  855,  856. 

907.  A  deed  excepting  from  the  warranty 
"any  right  of  way  the  public  may  have  ac- 
quired" over  the  premises  is  inadmissible  to 
prove  the  existence  of  such  right,  or  notice 
thereof  to  the  purchaser.  Central  R.  &  Bkg. 
Co.  v.  Rvlee,  87  Ga.  491,  13  S.  E.  584. 

13:  634 
90S.  A  deed,  the  effect  of  which  has  been 
adjudicated  in  a  prior  suit,  is  not  admissi- 
ble for  the  purpose  of  collaterally  attack- 
ing the  prior  decision.  Shoemaker  v.  South 
Bend  Spark  Arrester  Co.  135  Ind.  471.  35 
N.  E.  -280.  22:. 332 

900.  Conveyances  describing  the  grantor 
as  a  single  man  are  inadmissible  in  e\  idence 
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after  bis  death  against  a  person  claiming  to 
be  his  widow,  in  order  to  disprove  the  mar- 
riage. Ee  Hulett's  Estate,  66  Minn.  327,  69 
N.  W.  31,  34:  384 

910.  Public  statutes!  and  grants  consti- 
tuting plaintiff's  title  papers  may  be  read  in 
evidence  in  an  action  to  recover  real  prop- 
erty. Mobile  Transportation  Co.  v.  Mobile, 
128  Ala.  335,  30  So.  645,  64:  333 

911.  An  original  deed  cannot  be  used  in 
evidence  in  place  of  a  certified  copj'  with- 
out proving  the  signature  of  the  grantor 
and  the  due  execution  of  the  deed.  Gam- 
brill  V.  Schooley,  95  Md.  260,  52  Atl.  500, 

63:  427 
WiUs. 
SufTicicncy  of  Objections  to,  see  Appeal  and 

Error,  307. 
Waiver  of  Objection  as  to,  see  Appeal  and 

Error,   693. 
See  also  supra.  836. 

912.  The  will  of  the  deceased  may  be 
put  in  evidence  to  show  that  the  plaintiff 
has  sustained  no  loss  by  the  death  of  the 
testator,  where  the  action  is  based  on  a 
statute  allowing  a  recovery  for  the  pecuni- 
ary loss  sustained  by  such  death.  San  An- 
tonio &  A.  P.  R.  Co.  V.  Long,  87  Tex.  148, 
27  S.  W.  113,  24:  637 

913.  A  will  in  which  no  provisions  for 
testator's  wife  are  made  is  not  admissible 
on  the  question  whether  a  conveyance  of 
his  land  which  he  had  the  power  to  make  to 
defeat  her  dower  was  real  or  only  colorable 
and  pretended.  Flowers  v.  Flowers,  89  Ga. 
632,    15   S.    E.   834,  18:  75 

914.  A  will  executed  about  two  years  be- 
fore the  will  in  issue,  when  it  is  shown  the 
testator  was  competent,  is  admissible  on  the 
question  of  liis  capacity  at  the  time  the  will 
in  issue  was  executed.  Kerr  v.  Lunsford.  31 
W.  Va.  659,  8  S.  E.  493,  505.  2:  668 
Leases. 

915.  A  signed  but  undelivered  lease  may 
be  given  in  evidence  to  show  an  agreement 
upon  the  details  of  a  lease  pursuant  to  the 
terms  of  a  previously  signed  memorandum 
in  writing  of  an  oral  agreement  for  a  lease, 
in  ()V']Qr  thoroby  to  establish  that  the  two 
writings,  taken  together,  show  a  completed 
agreement  upon  the  terms  of  tlie  lease  so 
as  to  satisfv  the  statute  of  frauds.  Charl- 
ton V.  Columbia  Real  Kstate  Co.  (X.  .T.  Err. 
&  App.^   G7  X.  .1.  Eq.  G29.  GO  Atl.  192. 

G!l:  394 
'.no.  A  ]ca-e  void  bccatise  not  complying 
with  tlie  statute  of  frauds,  altlinugh  it  does 
not  \"(- 1  an  estate  for  tlu;  term,  is  admissi- 
ble cvidenrc  to  proscribe  the  rent  and  the 
riglits  of  the  parties  and  all  tilings  save  du- 
ration fif  the  tenaiKV.  Arboiiz  v.  Kxlev.  W. 
&  Cm.  .-)2  W.  Va.  17«".  4\  S.  K.  ]4!t.  oi  :  !).->7 
017.  In  an  act  inn.  liv  one  claiinini:  title, 
for  pos^f.^^iiiii  of  |,r()|MTfy  \v1iicli  ilcf.iiilant 
liad  |i',i(li;i-f'l  fmin  a  third  ]iitsu;i,  a  lease 
frniii  plaiiifiir  to  ■-ui-h  lliii'l  ]icr-<>n  is  ad 
tni--il>!c  in  rvidmco  {n  sluiw  tln>  nature  of 
sue]]  nerson"-:  riiilii  U>  |in--.'-~inn  '■{  tlie 
preiperty.  and  T"  I'e'iut  an\-  |ji-'--u  nn  •' i' mi  m' 
ai:<'ney  on  ]\]<  i,;i!t  to  -dl  ii.  i»ii\rr  Ditsnii 
Co.   V.'  ];ale~.   ISI    Ma.--.    4.1.-,.  tin  \.   K.   niis. 


Mortgages. 

See  also  supra,  797. 

918.  A  written  assignment  of  a  real  es- 
tate mortgage,  the  execution  of  which  is 
acknowledged  before  a  notary  public  of 
another  state,  is  entitled  to  be  read  in  evi- 
dence under  the  provisions  of  N.  D.  Rev. 
Codes,  §  5696,  without  further  proof,  when 
the  certificate  of  acknowledgment  attached 
thereto  is  authenticated  by  the  signature 
and  official  seal  of  such  notary;  and  it  is 
not  necessary  to  have  attached  thereto  the 
certificate  of  an  officer  of  a  higher  rank  to 
the  official  character  and  signature  of  such 
notary.  Grandin  v.  Emmons,  10  N.  D.  223, 
86N.  W.  723,  54:610 

j.  Accounts  and  Account  Books. 

Best  and  Secondary  Evidence  of,  see  supra, 

800-802. 
Books  of  Account  of  Corporation,  see  infra, 

962-967. 
Memoranda,  see  infra,  IV.  q. 
For  Editorial  Notes,  see  infra,  XIII.  §§  42- 

45. 

919.  A  sufficient  foundation  to  admit 
plaintiff's  account  books  to  prove  a  claim 
is  laid  by  evidence  that  plaintiff  personally 
delivered  nearly  all  the  items  covered  by 
the  account,  that  his  wife  kept  his  books, 
that  the  entries  were  correctly  made,  and 
that  third  persons  had  settled  their  accounts 
in  accordance  with  the  books,  believing  in 
plaintiff's  honesty,  and  because  the  accounts 
rendered  agreed  with  such  persons'  own 
memoranda  of  the  items.  Smith  v.  Smith. 
163  X.   Y.   168,  57  Jf.  E.  300,  52:545 

920.  Books  of  a  defendant  sued  for  con- 
signed produce,  constituting  the  only  ones 
kept  by  him,  the  entries  in  which  were 
honestly  made,  in  the  due  course  of  busi- 
ness, at  the  time  the  transactions  occurred, 
and  containing  .both  debit  and  credit  entries, 
are  admissible  to  show  the  acceptance  of 
drafts  in  amount  more  than  sufficient  to 
balance  the  account.  Post  v.  Kenerson.  72 
Vt.  341.  47  Atl.  1072,  52:  552 

921.  Original  entries  made  in  the  books  of 
a  bank  are  admissible  in  evidence  to  show 
the  state  of  a  depositor's  account  at  a  cer- 
tain past  time,  where  tney  were  made  in  the 
usual  course  of  business  by  authorized  book- 
keepers in  the  discharge  of  their  duties,  and 
were  correct  when  made.  Culver  v.  Marks. 
122  Ind.  5.54,  23  X.  E.   1086,  7:  489 

922.  A  clerk  whose  absence  is  necessary 
to  render  account  books  admissible  in  evi- 
(lenro  is  one  who  has  something  to  do  with 
and  has  knowledge  genejillly  of  the  busi- 
ness of  his  em.ployer,  and  who  would  be  en- 
alileil  to  testifv  upon  the  subject  of  the 
u-.tols  sold.  Sm"ith  V.  Smith.  1G.3  X.  Y.  168. 
.■)7   \'.   E.   300,  52:  .545 

l)i"i.  The  admissibility  of  books  of  aoeount 
in  evidence  depends  on  the  manner  of  keep- 
ing' the  aceounts   and  their  puryjose.   rather 
.than    (111   the   form  of  the  books  themselves. 
|•o^t   V.  Kenersfin.  72  Vt.  341.  47  Atl.   1072. 

52 :  552 
!'?t.  A    book    contaiiiing    charges    against 
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one  person  only  is  not  admissible  in  evidence 
to  prove  the  aceount  against  him.  Re  Ful- 
ton's Estate,  178  Pa.  78,  35  Atl.  880,  35:  133 

925.  A  book  of  entries  of  cash  transac- 
tions is  not  admissible  under  the  rule  ad- 
mitting account  books  in  evidence.  Smith 
V.  Rentz,  131  N.  Y.  169,  30  N.  E.  54,    15:  138 

926.  Books  of  original  entries  are  not  ad- 
missible in  evidence  to  prove  deliveries  of 
goods  sold  under  a  contract  requiring  their 
delivery  from  time  to  time  in  the  future. 
Hall  V.  Chambersburg  Woolen  Co.  187  Pa. 
18,  40  Atl.  986,  52:  689 

927.  Legislative  removal  of  the  disquali- 
fication of  a  party  as  a  witness  does  not 
deprive  him  of  the  right  to  introduce  hia 
books  of  account  in  evidence.  Smith  v. 
Smith,  163  N.  Y.  168,  57  N.  E.  300,     52:  545 

928.  Entries  in  the  books  of  a  partnership 
are  admissible  against  a  special  partner,  who 
by  How.  Ann.  Stat.  (Mich.)  §  2364,  may 
"from  time  to  time  examine  into  the  state 
and  progress  of  the  partnership  concerns, 
and  may  advise  as  to  their  management," 
where  they  are  offered  to  show  the  time  of 
the  payment  of  money  into  the  firm  by 
him,  a.nd  the  question  is  as  to  his  partner- 
ship liability  under  the  statute,  which 
makes  that  depend  in  part  upon  the  pay- 
ment by  him  of  his  share  of  the  capital 
at  the  time  of  filing  the  certificate  of 
partnership  and  an  affidavit  stating  that  the 
capital  specified  in  the  certificate  has  been 
paid  in.  Chick  v.  Robinson,  37  C.  C.  A.  205, 
95  Fed.  619,  52:  833 

929.  Account  books  of  one  charged  with 
having  obtained  money  by  false  pretenses 
are  not  admissible  in  evidence  against  him, 
under  the  rule  protecting  him  from  giving 
evidence  against  himself,  although  they 
have  been  voluntarily  turned  over  to  re- 
ceivers appointed  by  the  court  in  a  proceed- 
ing to  which  accused  consented.  Blum  v. 
State,  94   Md.   375,  51   Atl.  26,  56:  322 

930.  A  private  entry  on  one's  own  book  of 
accounts,  which  shows  an  intention  to  take 
at  75  cents  on  the  dollar  certain  notes  held 
as  collateral  which  he  surrenders  to  the 
maker  in  exchange  for  bonds,  cannot  be 
used  by  the  pledgeor,  who  did  not  consent  to 
such  entry  or  to  such  use  of  the  notes,  asj 
eM<ldence  of  a  sale  thereof  to  the  pledgee  at 
their  face  value.  Griggs  v.  Day,  136  X.  Y. 
152.  .'32  K  E.  612.  18:  120 
Books  of  third  persons. 

F,-,<-  Editorial   Notes,  see  infra.  XTI.    §§  42, 
45. 

931.  An  entry  in  the  shop  books  of  one 
who  vo'i)air('d  a  wagon,  but  who  has  since 
died,  showing  a  charge  against  the  owner 
of  the  wagon  for  a  number  of  spokes,  is 
admissible  in  favor  of  such  owner  against 
a  railroad  company,  where  the  character 
and  extent  of  an  injury  to  the  wheel  by  col- 
lision with  a  lommotive  is  in  dispute.  Las- 
sono  V.  Boston  &  L.  R.  Co.  06  N.  H.  345, 
24  Atl.  002.  17:  525 

k.  Letters.  Telegrams,  etc. 

Letters. 

Inju'ietion    acrninst    Use   of,   see    Injunction. 
26n. 


To   Impeach   Witness,    see  Witnesses,    148, 

175. 
See  also  supra,  824,  826;  infra,  1003,  1668. 
For  Editorial  Notes,  see  infra,  XIIL  §  78. 

932.  The  possibility  that  a  letter  written 
after  the  commencement  of  an  action  may 
be  manufactured  evidence  goes  to  its  weight, 
not  its  competency.  Weston  v.  Barnicoat, 
175    Mass.    454,    56    N.    E.    619,  49:  612 

933.  A  letter  containing  an  argumenta- 
tive presentation  of  the  writer's  view  of  hia 
rights  and  of  the  grievance  of  which  he 
complains,  being  a  declaration  in  his  own 
behalf,  cannot  be  admitted  in  evidence  in 
his  own  favor  when  unanswered.  Dempsey 
V.  Dobson,  174  Pa.  122,  34  Atl.  459,  32:  761 

934.  A  letter  written  by  the  debtor,  pro- 
testing against  libelous  duns  from  a  collect- 
ing agency,  and  claiming  that  the  debt  has 
been  paid,  on  which  the  creditor  writes  a 
reply,  is  admissible  against  the  latter  on  a 
trial  for  criminal  libel.  State  v.  Armstrong, 
106  Mo.  395,  10  S.  W.  604,  13:  419 

935.  A  letter  written  by  a  broker  to  his 
principal  pending  the  latter's  negotiations 
for  a  sale  of  the  property,  stating  that 
the  purchaser  was  procured  through  his  ef- 
forts, is  admissible  in  evidence  in  an  ac- 
tion for  commissions,  not  to  support  the 
truth  of  the  statement,  but  as  a  fact  re- 
lating to  the  conduct  of  the  parties  in  re- 
spect to  the  transaction  in  dispute.  Hoadley 
V.  Savings  Bank  of  Danbury,  71  Conn.  599, 
42  Atl.  067,  44:  321 

936.  A  letter  in  which  the  writer  ex- 
presses an  intention  to  make  a  certain  dona- 
tio causa  mortis  is  admissible  in  evidence, 
upon  the  issue  of  whether  or  not  the  gift 
was  actually  made,  to  corroborate  evidence 
that  it  was  made.  Ridden  v.  Thrall,  125 
N.  Y.  572.  26  N.  E.  627,  11:  684 

937.  A  letter  from  a  vendor  to  its  agent 
at  the  shipping  port  prior  to  the  shipment 
of  goods,  characterizing  the  delay  thereof 
as  altogether  unreasonable,  is  admissible  in 
an  action  by  such  vendor  for  damages  for 
refusal  to  accept  and  pay  for  the  goods,  in 
which  the  defense  is  unreasonable  delay  in 
shipment.  Eppens  S.  &  W.  Co.  v.  Little- 
john.   1G4  N.  Y.  187,  58  N.  E.  19,       52:  811 

938.  A  letter  answering  reasons  for  dis- 
satisfaction given  in  a  notice  to  terminate 
employment  may  be  admitted  against  the 
employer  to  throw  light  on  his  reply  and 
subsoquont  conduct,  where  it  is  not  offered 
as  evidence  of  admissions  bv  him.  Hughes 
V.  Gross,  106  Mass.  61.  43  N.  E.  1031. 

32 :  620 

039.  Letters  from  the  mother  of  an  ille- 
gitimate child  to  its  nurse  may  be  admitted 
in  evidence  for  the  purpose  of  showing  her 
assent  to  the  disposition  that  is  being  made 
of  the  child,  and  the  manner  in  which  it  is 
being  provided  for.  but  are  incompetent  for 
the  purpose  of  proving  paternitv.  Re  -Tes- 
sup's  Estate.  81  Cal.  408,  21  Pac.  976.  22 
Par.  742,  6:  .594 

040.  A  letter  in  which  the  writer  refers 
to  a  man  as  her  husband,  and  wliich  is 
handed  liim  to  read,  and  which  after  he 
reads  he  incloses  in  an  envelope  and  ])uts  in 
hi?  pocket  with  other  letters  apparently  for 
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the  purpose  of  posting  it,  may  be  put  in 
evidence  as  an  admission  on  his  part  on  an 
issue  as  to  the  fact  of  marriage.  Re  Hu- 
lett's   Estate,   66   Minn.   327,   69  N.  W.   31. 

34:  384 

941.  Letters  written  by  a  husband  to  his 
wife  during  coverture  are  admissible  to 
prove  his  affection  for  her  in  an  action  by 
her  against  a  third  person  for  alienation  of 
his  affections  from  her.  Beach  v.  Brown,  20 
Wash.  266.  55  Pac.  46,  43:  114 

942.  Letters  passing  between  a  man  and 
his  wife  who  has  been  guilty  of  bigamy 
are  admissible  upon  the  question  of  her 
right  to  administer  upon  his  estate.  Re 
Newman's  Estate,  134  Cal.  688,  57  Pac. 
686,  45:  780 

943.  A  letter  written  by  defendant  pend- 
ing a  suit  for  breach  of  promise  to  marry, 
and  adduced  solely  for  the  purpose  of  con- 
tradicting him,  is  not  inadmissible  for  that 
purpose  because  it  might  have  been,  but  was 
not.  offered  in  chief.  Lewis  v,  Tapman.  90 
Md.  294,  45  Atl.  459,  47:  385 

944.  A  letter  by  the  president  of  a  cor- 
poration reciting  a  statement  of  fact  by  a 
third  person,  the  truth  of  which  it  assumes, 
is  admissible  in  a  subsequent  suit  against 
the  corporation  in  which  the  existence  of 
such  fact  becomes  an  issue.  Nash  v.  Min- 
nesota Title  Ins.  &  T.  Co.  163  Mass.  574. 
40  N.  E.  1039,     .  28:  753 

94.').  Letters  given  by  railroad  companies 
to  dis(;harged  employees  are  not  admissible 
to  esia1)lish  a  custom  of  another  road  to 
give  such  letters,  imless  it  is  in  some  way 
connected  with  the  letters  given,  or  knows 
and  approves  of  their  issuance.  Cleveland, 
C.  C.  (fe  St.  L.  R.  Co.  V.  Jenkins,  174  111. 
398,   .51    N.    E.    811,  62:  922 

946.  T,ettcrs  declining  to  deal  with  one  be- 
cause his  name  is  on  the  black  list,  written 
after  the  beginning  of  an  action  for  dam- 
ages for  placing  it  there,  are  proper  evi- 
dence in  the  action,  since  all  damages  must 
be  included  in  one  recovery.  Weston  v. 
Barni^oat,   175    Mass.  454,   56   X.   E.   619, 

49:  612 

047.  A  letter  doeliiiiiig  to  deal  with  one 
because  his  7ianie  is  on  the  black  list  is 
not  inndmissihle  in  an  action  for  placing  it 
there,  because  it  contained  a  compliment  to 
the  one  to  whom  it  was  written,  the  plain- 
tiff in  the  action.  Id. 

04f*.  A  letter  saying  that  a  person  "ex- 
pects to  pay  a  claim  out  of  what  he  hopes 
to  beat  my  company  in  a  suit  now  pending" 
is  irrelevant  in  an  action  by  him  for  al- 
leged slanderous;  woids  spoken  in  the  course 
of  the  trial  of  the  former  suit.  NTissen  v. 
Cramer.  104  X.  C.  .-)74.  10  S.  E.  676.  6:  780 

94!'.  A  letter  requesting  the  services,  and 
parol  evidence  of  their  performance,  are  ad- 
missil)]p  to   establish    a    claim   uiuler   a   will 
givins:    testatrix's    estate    to    the    one    who  ; 
shall    talce  pare    of   her   (liirinp   her    last    ill-  j 
ness,  ;ind  whose  flaim  ^liall  he  evidenced  by  I 
a.   written    reqm^st    for   such    >er\-ic'cs.    ^iLTiifl  j 
bv  ti'tfnlrix.     Dennis  v.  TToKiiii|>]e.   14'^   rml, 

20"    ••"  V   v..  c,■^^.  xc:  his  , 

D.'iO.  A  larpe  number  nf  letter*  allcired  tr.  • 


have  called  forth  letters  copies  of  which  in 
a  testator's  letter  book  have  been  admitted 
on  the  question  of  his  mental  capacity 
should  not  be  laid  in  a  mass  before  the 
jury  tmread.  for  them  to  examine  or  not 
as  they  should  feel  inclined;  but  absence 
of  proof  of  authenticity  that  they  were  re- 
ceived in  due  course  of  mail,  or  of  any  of- 
fer to  produce  their  authors  for  examina- 
tion, is  not  ground  for  rejecting  them  if 
they  were  found  among  testator's  papers, 
with  his  memoranda  on  them.  Re  Bar- 
ber's Estate,  63  Conn.  393,  27  Atl.  973. 

22:  90 

951.  Correspondence  and  affidavits  are  not 
admissible  to  prove  the  fact  of  accident  or 
cause  of  death,  in  an  action  on  an  insurance 
policy,  although  admissible  to  show  compli- 
ance with  or  waiver  of  a  condition  as  to 
furnishing  proofs  of  death.  Foster  v.  Fi- 
delity &  C.  Co.  99  Wis.  447,  75  N.  W.  69. 

40:  83» 
Envelope. 

952.  A  portion  of  an  envelope  containing 
a  libel  is  not  inadmissible  in  evidence  on  a 
trial  for  criminal  libel  because  it  has  been 
unnecessarily  pasted  in  the  information. 
State  V.  Armstrong.  106  Mo.  395.  16  S.  W. 
604,  13:  41» 
Writing  on  photograph. 

953.  A  writing  on  the  back  of  a  pifture 
sent  by  a  man  to  a  woman,  in  which  he 
calls  himself  her  husband,  is  competent  a» 
an  acknowledgment  by  him  of  their  rela- 
tion. State  V.  Behrman,  114  X.  C.  797,  19 
S.  E.  220,  25:  44» 
Telegrams. 

Best  Evidence  of.  see  supra,  792,  793. 
For  Editorial  Notes,  see  infra,  XIII.  §  83. 

954.  Correspondence  by  wire  between 
operators  sending  and  receiving  a  message,, 
which  was  not  communicated  to  the  sender, 
is  not  admissible  to  show  that  the  person 
to  whom  the  message  was  sent  was  absent 
from  the  place  of  delivery.  Western  U. 
Teleg.  Co.  v.  Cooper,  71  Tex.  507.  9  S.  W. 
598.  1 :  72» 

955.  A  telegram  received  from  a  telegraph 
opentor.  which  purports  to  be  in  reply  to- 
one  which  the  recipient  had  previously  de- 
posited with  the  operator,  with  charges  pfe- 
paid  aTid  properly  addressed,  is  admissible 
in  evidence  against  the  person  by  whom  it 
purports  to  have  been  sent,  without  any 
proof  that  he  actually  executed  or  author- 
ized such  dispatch,  or  that  it  was  ever 
transmitted.  Western  Twine  Co.  v.  Wright. 
11  S.  D.  521,  78  N.  W.  942,  44:  43» 
Criminal  cases. 

950.  A  letter  written  by  an  accused  to 
his  wife,  and  intercepted  in  transmission,  is 
admissible  against  him.  Hammons  v.  State, 
:^   Ark.   495.  84  S.  W.   718.  68:  234 

!>.")7.  A  note  found  on  burglarized  premises- 
the  morning  after  the  burglary,  in  which 
Die  aijdressee  is  invited  to  join  in  the  bur- 
irlarv.  is  not  competent  evidence  against  him 
in  tlie  absence  of  any  testimony  tending  to 
lontirit  him  with  it.  State  T.  Weldon.  39 
^.   r.  .-lis.   17   S.  E.  688.  24:  12ft 
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L  Records   and    Papers   of   Corporations    or 
Carriers. 

Insiirance  Application,   see   infra.   1023. 
Rule  of  Railroad  Company,  see  infra,  1895. 

2127. 
See  also  supra,  831;    infra,  1009,  2307. 

958.  The  records  of  the  votes  in  a  meet- 
ing of  stockholders,  reciting  that  the  object 
of  certain  works  was  to  improve  the  quality 
of  water  furnished  by  the  corporation,  are 
admissible  to  show  the  purpose  of  •  works 
voted  for,  where  at  the  time  of  i  ..s  meet- 
ing the  controversv  in  suit  had  not  arisen. 
Wiley  v.  Athol,  150  Mass.  426,  23  N.  E.  311, 

6:  342 

959.  Returns  of  the  value  of  its  capital 
stock  made  by  a  toll-bridge  company  to  the 
state  auditor  as  required  by  law,  is  compe- 
tent evidence  upon  the  question  of  such 
value,  in  a  proceeding  to  determine  the 
compensation  to  be  made  to  the  company 
for  the  taking  of  the  bridge  by  the  county. 
Mifflin  Bridge  Co.  v.  Juniata  County,  144 
Pa.  365,  22  Atl.  896.  13:  431 

960.  A  rule  of  a  railroad  company  print- 
ed on  a  time  table,  warning  employees 
against  certain  risks,  with  a  notice  that 
they  will  have  no  claim  for  injuries  received 
in  consequence  of  taking  such  risks,  is  ad- 
missible in  evidence  against  an  employee 
suing  for  injuries  and  charged  with  violating 
the  rule.  Ford  v.  Chicago,  R.  I.  &  P.  R.  Co. 
91  Iowa,  179,  59  N.  W.  5,  24:  657 

961.  Reports  to  a  general  manager  of  the 
company  touching  the  facts,  circumstances, 
and  results  of  a  railroad  accident,  and  who 
was  to  blame  therefor,  made  several  days 
after  the  event,  by  the  superintendent  and 
the  conductor,  supported  by  the  affidavit  of 
the  latter  and  several  other  employees,  are 
not  admissible  in  evidence  to  affect  the 
company,  whether  such  reports  were  exact- 
ed or  made  under  standing  rules  requiring 
the  same,  or  under  special  orders  for  the 
particular  occasion,  no  question  of  notice 
to  the  company  being  iuA'olved  in  the  contro- 
versy. Carroll  v.  East  Tennessee.  V.  &  0. 
R.  Co.  82  Ga.  452,  10  S.  E.  163.  6:  214 

962.  Books  of  account  of  a  corporation  are 
not  competent  evidence  of  themselves  to 
establish  an  account  or  claim  against  a 
trustee  or  stockholder,  in  an  action  brought 
in  behalf  of  the  corporation.  Rudd  v. 
Robinson.  126  N.  Y.  113,  26  N.  E.  1046. 

12:  473 

963.  Admitting  bank  books  in  evidence  to 
show  that  they  do  not  contain  an  entry  of 
discount  is  not  error,  where  the  other  party 
has  attempted  to  raise  the  contrary  infer- 
ence by  testimony  that  the  cashier  declined 
to  permit  an  inspection  of  tlie  books.  First 
Xat.  Bank  v.  Clark.  134  X.  Y.  368.  32  X.  E. 
38.  _  17:  580 

964.  Entries  in  the  books  of  a  bank,  not 
made  by  the  cashier,  are  not  admissible 
against  his  sureties  in  an  action  on  his 
bond,  in  the  absence  of  proof  as  to  who 
made  them,  that  the  one  making  them  is 
dead  or  without  the  jurisdiction  of  the 
court,  or  that  thev  were  ma/le  in  the  usual 


course  of  business  in  accordance  with  a  uni- 
form practice  to  make  them  when  and  pre- 
cisely as  the  transactions  occurred.  Avhere 
the  books  were  not  referred  to  in  the  bond 
and  the  sureties  had  no  right  of  access  to 
them.  State  Bank  v.  Brown,  165  N.  Y.  216. 
59  N.  E.  1,  53:  513 

965.  Transcripts  showing  entries  by  a 
city  treasurer  upon  his  books  are  not  con- 
clusive, but  only  prima  facie,  evidence 
against  his  sureties  that  he  is  liable  for  the 
sums  with  which  he  has  charged  himself. 
Wilkes  Barre  v.  Rockafellow,  171  Pa.  177, 
33  Atl.  269,  30:393 

966.  The  treasurer  of  a  corporation  can- 
not escape  the  probative  effect  of  entries 
in  books  which  it  is  his  duty  to  keep,  show- 
ing that  a  sale  of  stock  which  he  claims  to 
have  made  to  other  officers  of  the  company 
was  in  fact  made  to  the  corporation  itself. — 
especially  where  he  was  acting  for  the  com- 
pany in  the  acceptance  of  drafts  which  were 
paid  out  of  its  assets,  and  the  checks  which 
he  received  for  his  stock  were  d»awn  by 
other  officers  of  the  corporation  against  its 
funds.  Hall  v.  Henderson,  126  Ala.  449.  28 
So.  531,  61  :  621 

967.  Entries  made  by  bank  officers  at  the 
time  of  discounting  and  renewing  a  note  are 
part  of  the  res  gcstre,  and,  where  made  by 
one  having  no  interest,  and  since  deceased. 
are  comnetent.  Revnolds  v.  Sumner.  126 
HI.  58,  18  N.  E.  334.'  •         1 :  327 

968.  Tn  a  suit  against  a  bank  to  recover 
the  amount  of  a  check  or  draft  delivered 
to  it,  which  the  bank  claims  it  paid  plain- 
tiff for  when  the  draft  was  delivered,  testi- 
mony in  behalf  of  the  bank  that  at  the  close 
of  its  business  on  the  day  the  draft  was  de- 
livered to  it.  its  cash  account  and  actual 
cash  on  hand  balanced,  and  that  this  could 
not  have  occurred  unless  the  amount  of  the 
draft  had  been  paid  to  plaintiff  on  that  day. 
is  inadmissible,  numerous  transactions  be- 
tween the  bank  and  other  parties  having 
intervened  between  the  delivery  of  the  draft 
and  the  making  up  of  its  cash  account. 
Coff  v.  Rtoughton  State  Bank,  78  Wis.  106. 
47  N.  W.  190.  9:  859 

969.  Evidence  that  the  treasurer  of  a  cor- 
poration prepared  a  statement  of  its  lia- 
bilities, in  which  he  did  not  include  any 
claim  of  his  own  for  salary,  and  that  he 
afterwards  assented  to  as  corrf'ct  a  state- 
ment of  such  liabilities  which  did  not  in- 
clude his  claim,  is  admissible,  in  an  action 
brought  to  recover  salary  alleged  to  hnvc 
been  due  at  that  time,  upon  the  question 
of  whether  or  not  there  was  a  contract  tlnit 
such  salary  should  be  paid  him.  Scars  v. 
Kings  Countv  Elev.  R.  Co.  152  :Ma.ss.  151. 
25  X.  E.  98.'  9:  117 
Carriers. 

970.  The  original  way-bill  is  admissible 
in  evidence  in  a  suit  against  a  connecting 
carrier  for  refusal  to  deliver  the  goods  on 
tender  of  the  charges  agreed  on  in  the  liill. 
where  other  evidence  has  been  srivcn  to 
show  that  the  carrier  had  paid  accnied 
charge-  amounting  to  as  much  as  the  sum 
specified.  a~  tending  to  show  that  it  did  Tmt 
intend    to   ratify   that    contract.      Dwycr    v. 
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Gulf,  C.  &  S.  F.  R.  Co.  75  Tex.  572,  12  S. 
W.  1001,  7:478 

971.  A  way-bill  of  goods  in  the  ordinary 
form,  neither  signed  by  nor  shown  to  the 
shipper,  but  made  only  for  the  convenience 
of  the  carrier,  may  be  admissible  in  evidence 
on  the  question  of  the  negligence  of  an  em- 
ployee of  the  carrier  in  failing  to  place  the 
car  on  a  side  track  before  reaching  its  desti- 
nation. Coupland  v.  Housatonic  R.  Co.  61 
Conn.  531,  23  Atl.  870,  15:  534 

972.  A  written  notification  to  the  con- 
signor by  a  carrier's  freight  claim  agent, 
of  the  destruction  of  property  received  for 
transportation,  is  not  admissible  against  the 
carrier  to  prove  the  loss  of  the  property, 
until  it  is  shown  to  have  been  made  in  dis- 
charge of  the  agent's  duties  or  within  the 
scope  of  his  powers,  and  while  the  obli- 
gation of  the  carrier  with  reference  to  the 
propertv  yet  continued.  Missouri  P.  R.  Co. 
V.  Sherwood,  84  Tex.  125,  19  S.  W.  455. 

17:  643 

m.  Note;  Indorsement. 

Note. 

See  also  supra,  815. 

973.  Where  a  promissory  note  has  been 
given  for  an  account,  it  is  admissible  as 
pvidence  of  the  amount  of  indebtedness,_ 
without  producing  the  books  containing  the 
account.  Seabury  v.  Crowell  (N.  J.  Err.  & 
App.)  51  'N.  J.  L.  103.  52  X.  J.  L.  413,  21 
Atl.  952,  11:136 

074.  A  true  copy  of  a  lost  note  is  not  in- 
admissible because  it  shows  less  credits 
than  are  admitted  bv  the  declaration.  Haug 
V.  Riley,  101  Ga.  372.  29  S.  E.  44.      40:  244 

975.  The  right  to  prove  a  lost  note  by  a 
copy  is  not  taken  away  by  Ga.  Code,  §  3986 
(Ga.  Civ.  Code.  §  4750).  which  authorizes 
suit  on  such  lost  note  without  establishing 
the  copy,  as  that  provision  is  merely  per- 
missive or  cumulative.  Id. 
Indorsement. 

976.  To  render  an  indorsement  or  memo- 
randum of  part  payment  upon  a  promissory 
note  admissible  in  evidence  as  showing 
acknowledgment  of  debt,  and  to  rebut  the 
presnmption  of  its  payment  arising  from  a 
lapse  of  time,  it  must  appear  to  have  been 
made  before  the  statute  of  limitations  could 
have  operated.  Mills  v.  Davis,  113  X.  V. 
243.  21  N.  ^.  68,  3:  .394 

n.  Contrai'ts. 

977.  A  wriHi'ii  foiitrar-t  refiTrod  t'>  by  a 
j>rnnii->(iry  note  is  admissible  in  an  action 
on  tlio  note  to  show  tliat  its  ncn-otiabilitv  is 
not  a.Toctoil  thcrohv.  :\lai-k-r\-  v.  Corev.'lOS 
:\Iich.  LS4    W  X.  W.  4(i:i.  :](]■.  117 

OT's.  ncr-oi-ilc(l.  but  iinackiiowlodiiod.  airn>e- 
inen*^s  rcLrarilinLT  laiid.  may  lie  coiisidoi-,.,]  in 
an  act-on  to  quici  tiilc.  innlcr  a  sfatnto 
inalcin','  11icni  (•\  irlcmc  in  i-a-cs  InnnL'iii  after 
its  i'a--:iL;c.  altlioupli  a  jjoilioii  of  1  lie  reliefs 
a~k<'(l  is  iiijnnciinii  ^Liaiiisi  mi  cji^d  inent  i 
suit    l)en-iiji    liefovc      the      |):is-;i'_r-e    r^f    the    act. 

riratz  V.  T.aiid   .^-   ]].  Tnipmv.  r...  -27  C.  C.  A. 
?A)r,.  r,?.  r.  S.   \i,|i.  p.i'.i.  S2  V,:\.  :Ni.     U)-.  :\<x'< 

070.    -\n     in\alifl    cntrad     i,,      .|i-..,,lv.'     a 


marriage  between  husband  and  wife  is  not 
admissible  in  his  favor  to  show  his  good 
faith  in  contracting  a  later  marriage,  when 
charged  with  bigamy,  under  a  statute  which 
does  not  require  any  other  criminal  intent 
than  is  involved  in  entering  into  the  pro- 
hibited marriage.  State  v.  Zichfeld,  23  Xev 
304,  46  Pac.  802,  34:784 

980.  An  alleged  marriage  contract  which  a 
woman  testifies  was  signed  by  her  and  her 
alleged  husband  at  the  time  of  the  mar- 
riage is  admis.sible,  not  simply  as  corrobo- 
rative, but  as  substantive,  testimony  of  the 
marriage.  State  v.  Behrman.  114  N.  C.  797, 
19  S.  E.  220,  25:  449 

o.  Scientific  and  Medical  Books. 

Scientific  works. 

Reading  from,  on  Trial,  see  Trial,  50. 

See  also  infra,  1241,  1242. 

For  Editorial  Notes,  see  infra,  XIIT.   §  40. 

981.  A  statute  making  books  of  science  or 
art  presumptive  evidence  of  facts  of  general 
notoriety  or  interest  does  not  include  medi- 
cal works  so  as  to  make  them  evidence  of 
opinions  or  theories  therein  expressed. 
In  ion  P.  R.  Co.  v.  Yates.  25  C.  C.  A.  102, 
49  U.  S.  App.  241,  79  Fed.  584,  40:  553 

982.  Expert  witnesses  may,  in  support  of 
their  professional  opinions,  read  in  evidence 
statistics  of  mechanical  experiments  and 
tabulations  of  the  results  thereof,  where  the 
scientific  work  containing  them  is  conceded- 
ly  recognized  as  a  standard  authority  by 
the  profession,  and  when  such  statistics  and 
tabulations  are  generally  relied  upon  by 
experts  in  the  particular  field  of  the  me- 
chanic arts  with  which  such  statistics  and 
tabulations  are  concerned.  Western  Assur. 
Co.  V.  J.  H.  Mohlman  Co.  28  C.  C.  A.  157. 
51  U.  S.  Apr).  577,  83  Fed.  811.  40:  .561 
Medical  books. 

Reading  from,  on  Trial,  see  Trial.  49. 
Reading  from,  to  Contradict    Witness,    see 

Witnesses.  178. 
See  also  supra.  981. 

983.  Medical  books  cannot  be  read  to  the 
jury  as  independent  evidence  of  the  opinions 
and  theories  therein  expressed  or  advocated. 
ITnion  P.  R.  Co.  v.  Yates.  25  C.  C.  A.  103,  49 
U.  S.  App.  241,  79  Fed.  584.  40:  553 

984.  ^ledical  books,  although  admitted  to 
be  standard,  cannot  be  read  to  the  jury  for 
the  purpose  of  proving  the  symptoms  of 
diseases,  where  they  have  not  been  referred 
to  by  witnesses  whom  they  are  off'ered  to 
contradict.  Bixbv  v.  Omaha  &  C.  B.  R.  & 
B.  Co.  105  Iowa.  293.  75  X.  W.  182,    43:  5.33 

985.  A  treatise  on  concussion  of  the  spine, 
about  the  extent  and  character  of  which 
there  is  some  difference  of  opinion  among 
the  medical  profession,  is  not  admissible  in 
evidence  to  establish  the  fact  than  an  ail- 
ment from  whicli  a  person  appears  to  be 
sntTering  is  a  result  of  nervous  shock  sus- 
tainoil  some  vears  previouslv  in  a  railwav 
collision.  Union  P.  R.  Co.  v."Yates.  25  C.  C. 
A.  in.1.   to  U.  S.  App.  241.  79  Fed.  584. 

40 :  553 

'.iS(l    ^[edical    works     are     not     admissible 

under  Iowa  Code.  S  4018.  makina'  historical 
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works  and  books  of  science  or  art  pre- 
sumptive evidence  of  facts  of  general 
notoriety  or  interest  therein  stated.  Bixby 
V.  Omaha  &  C.  B.  R.  &  B.  Co.  105  Iowa,  293, 
75  N.  W.  182,  43:  533 

p.  For  Purposes  of  Comparison. 

Question  for  Jury  as  to,  see  Trial,  107. 
See  also  supra,  825-827;  Witnesses,  177. 

To  prove  authorship. 

Expert   Testimony   as   to   Handwriting,   see 

infra,  VII.  m. 
For  Editorial  Notes,  see  infra,  XIII.  §  71. 

1)87.  When  other  writings  are  available 
for  comparison  with  a  disputed  writing  in 
a  slander  case,  a  letter  should  not  be  ad- 
mitted in  evidence  confined  to  the  political 
issues  of  a  pending  presidential  campaign, 
the  effect  of  which  would  tend  to  prejudice 
defendant  with  such  members  of  the  jury  as 
did  not  share  the  views  expressed.  Gam- 
brill  V.  Schooley,  95  Md.  260,  52  Atl.  500. 

63:  427 

988.  For  the  purpose  of  determining  the 
authorship  of  a  disputed  writing,  specimens 
of  writing,  which  a  person  suspected  of 
being  the  author  was  requested  to  make,  by 
a  prosecuting  attorney  before  he  was  in 
custody  or  any  formal  charge  had  been 
made  against  him,  are  admissible  in  con- 
nection with  the  writing,  although  there  was 
a  strong  suspicion  against  him.  and,  be- 
cause of  the  publicity  of  the  case,  refusal 
to  comply  with  the  request  would  have  sub- 
jected him  to  criticism.  People  v.  Molineux, 
168  N.  Y.  264,  61  X.  E.  286,  62:  193 

989.  Genuine  signatures  are  not  inadmis- 
sible in  a  case,  for  comparison  with  dis- 
puted ones,  because  made  subsequent  to  the 
making  of  the  latter,  if  made  before  the 
controversy  has  arisen,  or  under  such 
circumstances  as  to  negative  all  idea  that 
they  were  made  for  the  purpose  of  being 
used  as  evidence  in  favor  of  the  one  mak- 
ing them.  Universitv  of  Illinois  v.  Spald- 
ing, 71  N.  H.  163,  51  Atl.  731,  62:  817 

q.  Memoranda. 

Computations     and   Tabulations,    see    infra, 

1009-1014. 
Secondarv  Evidence  of.  see  supra,  788.  789. 

802. 
For  Editorial  Xotes,  see  infra,  XIII.  §  37. 

990.  Memoranda  written  by  a  deceased 
person  upon  dates  on  a  calendar  indicating 
payment  of  money  to  his  creditor,  but  not 
specifying  the  amounts,  nor  shown  to  have 
been  made  in  regular  course  of  business  or 
to  have  been  continuous,  are  not  admissible 
as  pvidenco  that  such  pavments  were  made. 
Hav  V.  Peterson.  6  Wvo.'  419.  45  Pac.  1073. 

34:  581 

991.  Memoranda  made  at  tlie  time  of  the 
sale  of  tickets  at  the  office  of  a  railroad 
company  for  a  given  period,  although  not 
books  of  account,  are.  when  properly  au- 
thenticated, admissible  in  evidence  for  the 
purpose  of  showiuu'  when   and   what   tiek'^ts 
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were   sold.   State  v.   Brady,   100   Iowa.   191, 
69  K  W.  290,  36 :  693 

992.  An  appeal  from  a  probate  decree  ap- 
proving or  disapproving  an  alleged  will  is 
not  an  "action  by  or  against  the  representa- 
tives of  a  deceased  person,"  within  the 
meaning  of  Conn.  Gen.  Stat.  §  1094,  making 
memoranda  in  his  books  evidence  of  the 
facts  therein  stated  in  such  actions.  Re 
Barber's  Estate,  63  Conn.  393,  27  Atl.  973, 

22:  90 

993.  After  a  memorandum  book  has  been 
introduced  in  evidence  without  objection  no 
objection  will  lie  to  its  use  as  evidence,  or 
to  a  witness  using  it  as  a  basis  for  the  facts 
to  which  he  testifies,  on  the  ground  that  he 
did  not  make  the  entries.  Manchester 
Assur.  Co.  V.  Oregon  R.  &  Nav.  Co.  46  Or. 
162,  79  Pac.  60,  69:  475 

r.  Miscellaneous. 

As  Part  of  Record  on  Appeal,  see  Appeal  and 
Error,  177-180. 

Stipulation  for  Reduction  of  Damages  in 
Condemnation  Proceedings,  see  Emi- 
nent Domain,  184. 

For  Editorial  "NTotes,  see  infra,  XIII.  §§  37, 
40,  41,  78. 

994.  A  paper  not  admissible  in  evidence 
because  irrelevant  cannot  be  made  admis- 
sible by  the  fact  that  the  probate  ordering 
it  to  registration  was  in  the  handwriting  of 
a  former  judge  of  probate.  Ratliff  v.  Rat- 
liff,  131  N.  C.  425,  42  S.  E.  887,  63:  963 

995.  Unsworn  written  statements  of  liv- 
ing persons  who  might  be  produced  in  court 
as  witnesses  are  not  admissible  to  show  the 
value  of  work  and  materials  to  recover 
which  the  action  was  instituted.  Nelson  v. 
Columbian  Iron  Works  &  D.  D.  Co.  76  Md. 
354,  25  Atl.  417,  17:  851 

996.  A  written  statement  of  relevant  facts 
is  admissible  in  evidence  on  testimony  of 
a  witness  that  he  knew  when  it  was  made 
that  the  facts  were  correctly  stated  therein, 
but  cannot  now  remember  them.  Curtis  v. 
Bradley,  65  Conn.  99,  31  Atl.  591,        28:  143 

997.  A  protest  signed  and  sworn  to  the 
day  a  cargo  of  ice  arrives  is  not  admissible 
to  disprove  acceptance  of  the  ice,  where  it 
is  not  claimed  that  the  purchaser's  objec- 
tion to  the  ice  was  an  afterthought. 
Murchie  v.  Cornell,  155  Mass.  60,  29  N.  E. 
207,  14:  492 

998.  '\'\'Tiere  a  grantee  is  in  fact  archbishop 
of  the  Roman  Catholic  Church  for  his  dio- 
cese, its  canons  and  decrees  regulating  the 
mode  of  acquiring  and  holding  church  prop- 
erty are  competent  evidence  to  show  that 
the  property  so  held  by  him  is  held  in  trust 
for  nui-poses  of  public  religious  worship 
and  other  charitable  uses.  Mannix  v.  Pur- 
cell.  4f!  Ohio  St.  102.  19  X.  E.  572.  2:  753 

999.  The  admission,  in  evidence,  of  a 
patent  for  the  process  of  devulcanizing 
India  rubber  by  hot  naphtha  vapor  under 
pressure,  is  proper  to  lay  a  foundation  for 
the  patentee's  testimony  that  lie  notified 
the  maker  of  a  boiler  which  exploded  during 
such   an    experiment,   of   the    use    for   wliich 
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the  boiler  was  intended.  Boston  Wo-ven 
Hose  &  Rubber  Co.  v.  Kendall,  178  Mass. 
232,  59  N.  E.  657,  51 :  781 

1000.  A  partner  compelled  to  pay  a  judg- 
ment against  the  firm  for  the  infringement 
of  a  patent,  in  a  suit  for  a  contribution  from 
his  copartner  may  show  the  violation  of 
the  patent  right  by  introducing  the  patents 
and  assignments  under  which  the  person 
claimed,  the  sale  in  his  territory  by  plain- 
tiff's firm,  the  partnership  agreement,  and 
the  payment  of  the  judgment  by  plaintiff. 
Smith  V.  Avrault,  71  Mich.  475,  39  N.  W. 
724,  '  1:311 

lOOL  A  writing  purporting  to  have  been 
signed  by  alleged  partners,  stating  that  all 
partnership  that  may  have  existed  between 
them,  either  express  or  implied,  is  that  day 
at  an  end,  is  not  admissible  in  favor  of  one 
of  the  parties  when  sued  as  a  partner,  where 
he  testifies  that  no  partnership  ever  existed, 
but  that  he  obtained  the  writing  to  protect 
himself  from  the  declarations  of  the  other 
party  to  the  effect  that  a  partnership  ex- 
isted, and  the  other  party  denies  that  he 
ever  signed  or  was  asked  to  sign  the  writ- 
ing, or  had  any  conversation  upon  the  sub- 
ject. Dawson  v.  Pogue,  18  Or.  94,  22  Pac. 
(637,  643,  6:  176 

1002.  A  void  order  under  which  a  city 
treasurer  paid  out  money  of  the  city  as  a 
loan  is  admissible  to  prove  that  the  city 
actually  loaned  the  money,  although  the 
order  would  afford  no  protection  to  the 
treasurer  because  it  did  not  show  the  pur- 
pose for  which  it  was  drawn,  as  required  by 
Minn.  Spec.  Laws  1883,  chap.  5,  §  31.  Fergus 
Falls  V.  Fergus  Falls  Hotel  Co.  80  Minn.  165, 
83  N.  W.  54,  50:  170 

1003.  A  printed  circular  containing  a 
libelous  letter  cannot  be  admitted  in  evi- 
dence in  an  action  for  the  libel,  to  enhance 
the  damages  because  of  the  republication 
in  circular  form,  where  there  is  nothing  to 
show  that  the  writer  or  aUdressee  author- 
ized the  republication,  since  the  jury  can- 
not be  authorized  to  assume  that  fact,  al- 
though the  addressee  is  chairman  of  the 
central  committee  of  a  political  party  op- 
posed to  the  election  of  a  candidate  whose 
defe.at  the  letter  advocates.  Coffin  v. 
Brown,  94  Md.  190,  50  Atl.  567,  55:  732 

1004.  A  claimant  of  property  levied  on 
under  execution  issued  in  favor  of  the  legal 
representative  of  the  sole  heir  of  the  party 
who  obtained  the  judgment  cannot  object  to 
the  admissibility  of  the  execution  in  evi- 
dence on  the  trial  of  the  claim  case,  on  the 
ground  that  an  order  directing  such  execu- 
tion to  issue  had  been  granted  without  serv. 
ice  upon  or  notice  to  the  defendant  in  the 
judunient.  Luther  v.  Clay.  100  Ga.  236,  28 
S.   E.   46.  '  .39:  95 

1005.  A  bill  sent  by  a  real-estate  broker 
to  his  customer  for  commissions  alleged  to 
have  been  earned  on  a  sale  is  admissible  in 
evidence  in  supjKirt  nf  his  claim  to  have 
acted  as  agent  for  the  laft(^r,  lirndlov  v. 
Corliam.  77  Conn.  211.  .IS  Atl.  GOS.      (1(1:' 03-4 

1006.  The  street  car  coiKhictoi-'s  trip  re- 
port as  to  fares  takon  is   admissible  in   evi- 


dence in  corroboration  of  his  testimony  that 
he  received  no  transfer  on  a  trip,  for  alleged 
injuries  during  which,  through  tlie  com- 
pany's negligence,  an  action  has  been 
brought  against  the  company  by  one  claim- 
ing to  have  ridden  on  that  trip,  and  to 
have  paid  fare  with  a  transfer,  where  it 
was  made  before  he  knew  of  the  accident,  or 
that  any  question  as  to  his  having  taken  a 
transfer  would  arise.  Callihan  v.  Wash- 
ington Water  Power  Co.  27  Wash.  154,  67 
Pac.  697,  56:  772 

Appraisement;  inventory. 

1007.  An  appraisement  of  the  assets  by 
one  who  has  made  an  assignment  for  credit- 
ors, when  made  largely  under  his  super- 
vision and  direction,  is  admissible  on  the 
issue  of  his  insolvency.  State  v.  Beach,  147 
Ind.  74,  46  N.  E.  145,  36:  179 

1008.  The  inventory  of  a  triistee  in  insol- 
vency, with  a  partition  and  order  of  court 
in  respect  to  compounding  claims,  and  the 
trustee's  report  in  the  proceedings,  are  ad- 
missible on  the  issue  of  the  insolvency  of 
a  bank  which  has  made  an  assignment  for 
creditors,  in  a  prosecution  for  receiving  a 
deposit  while  insolvent.  Id. 
Computations  and  tabulations. 

1009.  Computations  by  an  expert,  made 
solely  from  the  books  of  a  bank,  are  not 
admissible  in  evidence  when  the  contents  of 
the  books  themselves  are  not  admissible. 
State  Bank  v.  Brown,  165  N.  Y.  216,  59  N. 
E.  1,  53:  513 

1010.  Mortuary  tables  contained  in  How. 
(Mich.)  Stat.  §  4245,  are  admissible  in  evi- 
dence to  show  a  person's  expectancy  of  life 
at  a  certain  age.  Hunn  v.  Michigan  C.  R. 
Co.  78  Mich.  513,  44  N.  W.  502,  7:  500 

1011.  Mortality  tables  have  no  connection 
with  a  suit  for  weekly  benefits,  and  the  ad- 
mission thereof  in  evidence  is  erroneous. 
Baltimore  &  0.  Employees'  Relief  Asso.  v. 
Post,  122  Pa.  579,  15  Atl.  885.  2:  44 

1012.  Tabulations  of  the  claims  against 
defendant  presented  in  an  equity  suit  may 
be  proved  against  him,  if  shown  correct,  in 
a  prosecution  for  obtaining  property  by 
false  pretenses,  although  the  claims  were 
only  primary  proof,  if  they  had  gone  into 
evidence  without  objection  or  demand  for 
full  proof.  Blum  v.'  State,  94  Md.  375,  51 
Atl.  26,  56:  322 

1013.  Tabulated  statements  made  by  a 
competent  person  from  records  already  in 
evidence  of  the  number  of  claims  filed  by 
an  overseer  of  the  poor  against  a  county  for 
transportation  of  paupers,  and  of  the  tickets 
sold  by  the  transportation  companies  dur- 
ing the  time,  are  admissible  for  the  purpose 
of  assisting  the  jury  in  arriving  at  their 
verdict  upon  the  question  of  guilt  in  putting 
in  fictitious  claims.  State  v.  Brady,  100 
Iowa,  191,  69  N.  W.  290,  36:  693 

1014.  A  schedule  of  articles  claimed  by  a 
mortgagee  may  be  admissible  in  evidence 
against  him,  in  an  action  to  recover  from 
him  wood  claimed  by  the  mortgagor.  Jud- 
kins  v.  Woodman,  81  Me.  351,  17  Atl.  298, 
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Map 

Sufficiencv  of  Objection  to,  see  Appeal  and 
Error,  312. 

1015.  An  ex  parte  map  or  diagram  made 
by  a  witness  and  shown  by  him  to  be  cor- 
rect may  be  given  in  evidence,  not  as  inde- 
pendent evidence,  but  to  be  considered  by 
the  jury  in  connection  with  other  evidence, 
so  as  to  enable  them  to  understand  and  ap- 
ply it.  Poling  V.  Ohio  River  R.  Co.  38  W. 
Va.  645,  16  S.  E.  782,  24:  215 
Newspaper  articles. 

Prejudicial   Error   as    to,    see    Appeal    and 

Error,  898. 
Stipulation  as  to,  see  Trial,  14. 
See  also  infra,  2102. 

1016.  An  article  published  by  defendant 
pending  an  action  for  libel  may  be  admis- 
sible as  a  republication  of  the  libel,  to  show 
malice.  Welch  v.  Tribune  Pub.  Co.  83  Mich. 
661,  47  N.  W.  562,  11:233 

1017.  Articles  appearing  in  a  paper  after 
the  first  trial  of  a  person  indicted  for  kill- 
ing the  former  proprietor  are  not  admissible 
on  another  trial  for  such  homicide,  although 
the  ill  feeling  grew  out  of  an  alleged  libel 
published  in  such  paper.  People  v.  Powell, 
87  Cal.  348,  25  Pac.  481,  11:  75 
Entries  in  Bible. 

For  Editorial  Xotes,  but  infi;a.  XIII.  §  38. 

1018.  A  Bible  in  which  the  names  and 
dates  of  birth  of  several  members  of  the 
same  family  are  recorded,  without  proof  of 
when  or  by  whom  written,  or  of  the  knowl- 
edge the  writer  had  of  the  facts  recorded, 
or  that  the  persons  whose  names  and  dates 
of  birth  are  written  therein  ever  acknowl- 
edged it  to  be  an  authentic  family  record, 
and  when  the  entries  are  not  shown  to  have 
been  contemporaneous  with  the  facts  stated, 
is  not  competent  proof  of  the  age  of  any 
person  whose  name  may  be  recorded  therein. 
Supreme  Council  of  Golden  Star  Fraternity 
v.  Conklin  (X.  -T.  Err.  &  App.)  60  X.  .J.  L. 
565.  38  Atl.  65f),  41:  449 

lOlfl.  An  entry  in  a  family  Bible  is  ad- 
missible to  prove  the  date  of  the  birth  of 
a  moiiilier  of  the  family,  although  the  entry 
was  not  made  by  anv  member  of  the  family. 
I'nion  C.  L.  Ins.  Co^  v.  Pollard.  94  Va.  146, 
26  S.  E.  421,  36:  271 

Ballots. 
Best  Evidence  of,  see  supra.  779-781. 

1020.  Provisions  of  the  statute  for  the 
safe  keeping  of  ballots  are  treated  by  the 
courts  as  directory:  and  when  it  is  shown 
that  the  ballots  have  been  securely  kept  and 
preserved  inviolate,  they  will  not  be  exclud- 
ed as  evidence  on  account  of  some  omission 
to  comply  witl)  their  directions.  Ilartman 
V.  Young.  17  Or.  1.50.  20  Pac.  17,  2:  .596 

1021.  The  declaratioTi  in  Colo.  Const,  art. 
7.  S  P.  tliat  ])al]ots  mar  be  examined  in 
election  contests,  dors  not  prohibit  their 
use  in  qtio  warranto  ])roeeedings.  People  ex 
rel.  Barton  v.  Londoner.  13  Colo.  303.  22  Pac. 
764.  6:  444 
Papers  of  other  persons. 

10-22.  As  against  strangers  thereto  a  re- 
ceipt is  incompetent  evidence  of  the  pay- 
ment tliereby  acknowledged,  for  a^  a^'ain'^t 
them   it  is  but  the  hearsay    der-laration    of 


the  party  who  signed  it,  made  without  op- 
portunity for  his  cross-examination,  and  in- 
dependently of  his  oath.  Ellison  v.  Al- 
bright, 41  X^eb.  93,  59  N.  W.  703,  29:  737 
Insurance  cases. 

Law  Coverning  Use  of  Application  as  Evi- 
dence, see  Conflict  of  Laws,  359. 
See  also  Insurance,  191. 

1023.  A  clause  forbidding  the  giving  in 
evidence  of  an  application  for  life  insurance 
in  a  suit  on  the  policj^  unless  it  is  at- 
tached thereto,  when  inserted  in  a  statute 
requiring  such  attachment  in  case  of  all 
policies  issued  within  the  state,  applies  only 
to  the  class  of  policies  with  which  the  stat- 
ute is  dealing,  Johnson  v.  IVIutual  L.  Ins. 
Co.  180  Mass.  407,  62  N.  E.  733,  63:  833 

1024.  A  copy  of  proofs  of  loss  mailed  to 
an  in.surance  company,  and  a  postal  card 
acknowledging  their  receipt,  are  admissible 
in  evidence  to  show  that  the  proofs  were 
seasonably  furnished,  although  the  proofs 
will  not  be  competent  evidence  of  the  facts 
therein  contained.  Dowlinsr  v.  Lancashire 
Ins.  Co.  92  Wis.  63,  65  N.  W.  738,  31:  112 
Criminal  cases. 

See  also  supra,  1012,  1013,  1017;  infra.  10.34. 

1025.  That  papers  were  seized  in  violation 
of  the  constitutional  provision  protecting 
one  against  unreasonable  searches  and 
seizures  does  not  prevent  their  being  used 
in  evidence  against  him  if  he  is  placed  on 
trial  upon  a  criminal  charge.  People  v. 
Adams,  176  X\  Y.  351.  68  X.  E.  636,    63:  406 

1026.  Written  instructions  to  an  ac- 
complice from  the  instigator  of  the  crime,  as 
to  the  explanation  he  should  give,  which 
were  written  down  by  the  accomplice,  may 
be  put  in  evidence  under  the  latter's  oath 
that  they  were  written  by  direction  of  the 
accused  and  as  he  gave  them.  State  v.  Kent, 
4  X\  D.  577..  62  X.  W.  631,  27:  686 

1027.  The  rules  applicable  to  glove  con- 
tests and  to  prize  fights  are  not  admissible 
for  defendant  on  an  indictment  for  prize 
fia:htin2r.  Seville  v.  State,  49  Ohio  St.  117. 
30  X\  E.  621,  15:  516 

1028.  A  license  for  a  glove  contest,  issued 
by  the  mayor  of  a  mimicipality  where  a. 
prize  fight  occurred,  to  an  athletic  club,  and 
the  articfes  of  association  of  such  club,  are 
not  admissible  for  defendant  on  the  trial 
of  an  indictment  for  engaging  in  a  prize 
fight.  Id. 

1029.  Claims  filed  by  an  overseer  of  the 
poor  against  the  county  for  trans])ortation 
furnished  paupers  are  not  rendered  inad- 
missible against  him  upon  trial  of  an  indict- 
ment for  fraudulently  drawing  money  on 
sue])  claims,  wliieh  were  fietitiou*.  l>v  th<^ 
fact  that  tliey  had  marks  upon  them  <lio\v- 
incr  that  no  '^uch  transportatioii  was  fur- 
nished on  the  day  claimed,  or  that  the  fare 
was  dilTerent  from  tliat  claimed,  although  in 
accounting  for  tlie  marks  flir-  oliject  and 
purpose  of  tliciii  av'^  UTiduly  iin]tre~-rMl  u]ion 
the  minds  of  tlie  iur\".  State  v.  Brad  v.  100 
Towa.  101.  GO  \'.  W.  2!)0,  :](■>:  v,'.\?, 

1030.  'Die  account  for  fees  iire-eiiied  l>\-  a 
county  iuiV'c  io  the  commissioner^'  (diirt 
is  a'l!!ii--iili!c  ill  f'\i(lciice  upon  trial  of  an 
indictment    aL;ain>t    iiim    for    demandiiii:    il- 
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legal   fo^*3.     Brackenridge  v.  State,  27  Tex. 
App.  513.  11  S.  W.  630,  4:  360 

s.  Paper  Produced  on  Notice. 

For  Editorial  Notes,  see  infra,  XIII.  §  37. 

1031.  Notice  to  produce  a  document,  and 
inspection  thereof  when  produced  by  the 
other  party,  are  not  enough  to  make  it  evi- 
dence. Smith  V.  Rentz,  131  N.  Y.  169,  30 
N.  E.  5-1,  15:  138 

1032.  The  mere  calling  for  a  paper  or 
writing  which  is  produced  under  order  of  the 
court  does  not  make  it  obligatory  on  the 
party  calling  for  it  to  put  it  in  evidence. 
Laufer  v.  Bridgeport  Traction  Co.  68  Conn. 
475,  .37  Atl.  379,  37:  533 

10.33.  The  putting  in  evidence  of  state- 
ments from  a  report  which  is  produced  by 
the  other  party  under  order  of  the  court 
does  not  make  the  whole  report  admissible 
on  the  part  of  the  party  who  produced  it; 
but  so  much  of  it  as  relates  to  the  mat- 
ter.s  contained  in  the  statements  put  in  by 
the  other  pai-ty  may  be  proved.  Id. 

t.  Tutting  Whole  Writing  in  Evidence. 

See  also  infra,  1682. 

1034.  The  whole  paper  alleged  to  have 
been  sold  must  go  to  the  jury  in  a  prose- 
cution for  unlawfully  selling  a  paper  de- 
voted to  the  publication  of  criminal  news. 
State  V.  McKee,  73  Conn.  18.  46  Atl.  409. 

49:  542 

1035.  Putting  in  evidence  a  portion  of  the 
cross-examination  of  a  party  in  a  prior  case 
to  show  his  admission  will  entitle  him  to 
liave  all  his  evidence  read,  so  far  as  it  bears 
upon  or  explains  the  admission.  Weeks  v. 
MeXulty,  101  Tenn.  495,  48  S.  W.  809, 

43:  185 


V.  Demonstrative     Evidence:     Articles     and 
Things;  View  of  .Tury. 

Admissibility  of  Habit,  see  supra.  999. 
Review  of  Discretion  as  to  Permitting  Test 

in  Court,  see  Appeal  and  Error,  542. 
SiifTicioncy    of   Objections    as     to    Proof    of 

Footprints,  see  Appeal  and  Error,  308. 
See  also  infra,  2388,  2389. 
For    Editorial    Notes,     see     infra,     XIII.     §§ 

4r>  50. 

1030.  Evideiire  obtained  by  forcibly  enter- 
iiiii'  t!ie  bouse  of  an  accused  jxtsou  and 
'-•/ai  cbiiii,'  it  and  the  persoii  accust'd,  witli- 
oiit  any  A\;urant  or  authority  of  law.  is 
iKit  in:i(lini-siblo  to  show  the  possession  of 
ariiilc-  (I'ndiiiif  to  ostablisli  guilt,  although 
1  lie  -iMi-cb  and  soizurc  may  have  boon  un- 
liiwfiil.  un  wan-anted.  unre;isonable.  and 
lepivbeii-ibl...  A\1lliam=;  v.  Stati'.  100  Ca. 
.")l  I.  -JS   ,s.   !•;.   C-il.  3i):  :*()!> 

Io.'m.  'I'Iii'  iti--t  runii'iits.  d<'\  iros.  or  tol<cns 
v-.i-i|  ill  ilir  (I  Pill  mission  of  a  ciinu'  and 'taken 
ri..m  !lie  |mtsiiii  of  the  accu-ed  l)y  an  of- 
:'i  er  JipMii  liis  arrest  are  eompefen)  and 
1  ''ii:  iinaf '■    ex  i(b'iice    on    tlio    trial    of    tin-    ar- 


cused  for  the  crime.     State  v.  Edwards,  51 
W.  Va.  220,  41  S.  E.  429,  59:  465 

1038.  A  box  of  sand  containing  impres- 
sions of  shoe  tracks,  which  a  witness  testi- 
fies that  he  made  with  the  shoes  of  the  ac- 
cused person,  and  that  they  are  identical 
with  those  he  found  in  the  sand  upon  a 
desert,  is  admissible  in  evidence  for  the  pur- 
pose of  accurately  describing  the  appearance 
of  the  tracks  on  the  desert  which  are 
claimed  to  have  been  made  by  the  accused. 
People  V.  Sparcey,  121  Cal.  1,  53  Pae.  359, 

41:  157 

1039.  The  production  in  court,  at  or  in 
advance  of  the  trial,  for  analysis  by  proper 
experts  and  physicians,  of  a  specimen  of  the 
urine  of  a  plaintiff  who  has  testified  that 
he  is  suffering  from  albumen  and  sugar  in 
the  urine  as  the  result  of  an  injury,  should 
be  ordered  by  the  court  on  the  defendant's 
application,  especially  when  the  plaintiff 
has  voluntarily  produced  a  specimen  for  his 
own  counsel  which  has  been  analyzed  by 
physicians  selected  by  them  and  the  evi- 
dence concerning  it  given  in  court.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Huddleston,  151 
Ind.  540,  46  N.  E.  678,  36:  681 
Exhibition  of  person  to  jury. 
Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror, 935. 

As  to  Physical'  Examination  not  in  Jury's 
Presence,  see  Discovery  and  Inspection, 
II. 

For  Editorial  Notes,  see  infra,  XIII.  §  49. 

1040.  The  exhibition  by  plaintiff  of  an  in- 
jured shoulder  to  the  jury  may  be  permitted 
in  an  action  for  unskilful  treatment.  Hess 
V.  Lowrey,   122  Ind.  225,  23  N.  E.   156, 

7:  90 

1041.  In  an  action  to  recover  damages  for 
injury  to  a  plaintiff's  arm,  necessitating  its 
amputation,  it  is  not  error  to  allow  him  to 
exhibit  to  the  jury  the  naked  remnant  of 
the  arm.  Carrico  v.  West  Virginia  C.  &  P. 
R.  Co.  39  W.  Va.  86,  19  S.  E.  571,        24:  50 

1042.  The  court  has  power  to  compel  the 
exhibition  of  an  injured  arm  to  a  physician, 
in  the  presence  of  the  jury,  on  the  trial  of 
an  action  for  such  injury.  Graves  v.  Battle 
Creek,  95  Mich.  266,  54  N.  W.  757,       19:  641 

1043.  The  measurement  in  the  presence  of 
the  jury  of  a  woman's  foot  and  her  leg  6 
inches  above  the  ankle,  in  a  suit  for  injuries 
to  the  foot  and  ankle,  must  be  permitted 
by  the  court  when  there  is  a  direct  conflict 
as  to  snch  measurements  by  the  medical 
men  called  by  the  respective  parties, — at 
least  if  the  witness  herself  does  not  object. 
ITall  V.  Manson,  99  Iowa,  698.  68  N.  W.  922, 

34:  207 

1044.  The  exhibition  to  the  jury  on  a 
prosecution  for  bastardy,  of  a  child  nine 
months  old.  for  the  purpose  of  showing  its 
i-eseml)l.T,nco  to  the  defendant,  is  error. 
State  ex  rel.  Scott  v.  Harvev,  112  Iowa,  416, 
84  \.  W.  .53.x  '  52:  500 
Photographs. 

Review  of  Discretion  as  to,  see  Appeal  and 

Error.  535. 
For  I'^ditorial  Notes,  see  infra.  XIII.  §  47. 

1045.  A  ])hotograph  verified  as  a  correct 
re[>re-entation    is   adini^sible   in   evidence   to 
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enable  the  court  or  jury  to  understand  and 
»pply  the  established  facts  to  the  particular 
case,  when  it  is  a  representation  of  a  lo- 
cality as  well  as  when  it  represents  a  per- 
son or  thing.  Dederichs  v.  Salt  Lake  City 
R.  Co.  14  Utah,  137,  46  Pac.  656,  35:  802 

104G.  Photographs  of  a  railroad  wreck  are 
admissible  for  the  purpose  of  enabling  wit- 
nesses to  explain  their  testimony  as  to  the 
facts,  or  to  assist  the  jury  in  arriving  at  a 
better  understanding  of  such  testimony. 
Denver  &  R.  G.  R.  Co.  v.  Roller,  41  C.  C.  A. 
22,   100  Fed.  738,  49:  77 

1047.  Photographs  of  wrecked  machinery, 
taken  immediately  after  an  accident,  are  ad- 
missible as  evidence,  with  an  explanation  of 
them  by  the  witness  who  took  them,  In 
order  to  show  the  condition  of  the  wreck. 
Livermore  Foundry  &  M.  Co.  v.  Union  Com- 
press &  Storage  Co.  105  Tenn.  187,  58  S.  W. 
270,  53:482 

1048.  Photographs  of  the  scene  of  a  col- 
lision are  not  inadmissible  in  evidence  to 
show  the  force  of  the  impact,  in  an  action 
to  recover  damages  for  injuries  caused  there- 
by, although,  by  reason  of  work  by  the 
wreckers,  the  conditions  are  somewhat 
changed,  if  the  change  is  not  so  material  as 
to  destroy  their  value  for  the  purpose  for 
which  they  are  introduced.  Maynard  v. 
Oregon  R.  &  Nav.  Co.  46  Or.  15,  78  Pac. 
983.  68:  477 

1049.  A  photograph  is  not  admissible  in 
evidence  upon  the  question  of  the  existence 
or  nonexistence  of  a  path,  if  it  was  taken 
two  years  after  the  time  to  which  the  dis- 
pute as  to  the  existence  of  the  path  refers, 
and  it  is  shown  that  in  the  meantime  the 
land  was  fenced  and  the  situation  changed, 
while  the  party  offering  it  has  the  use  of  a 
map  made  about  the  time  to  which  the  dis- 
pute relates.  Hampton  v.  Xorfolk  &  W.  R. 
Co.  120  N.  C.  534,  27  S.  E.  96,  35:  808 

1050.  A  photograph  of  a  person,  showing 
the  manner  in  which  his  limbs  have  been 
contracted,  is  admissible  in  an  action  for 
personal  injuries,  where  a  physician  has 
testified  that  the  photograph  was  taken  in 
his  presence  and  accurately  represented  the 
condition  of  the  limbs.  Alberti  v.  New 
York,  L.  E.  &  W.  R.  Co.  118  N.  Y.  77,  23  X. 
E.  35,  6:  765 

1051.  Photographs  not  substantially  neces- 
sary or  instructive  to  show  material  facts  or 
conditions,  and  which  are  of  such  a  char- 
acter as  to  arouse  sympathy  or  indignation 
or  divert  the  minds  of  the  jury  to  improper 
or  irrelevant  considerations,  should  be  ex- 
cluded from  evidence.  Selleck  v.  Janesville. 
104  Wis.  570,  80  X.  W.  944.  47:  691 

1052.  Photographs  showing  an  injured 
foot  in  aggravated  aspects,  well  calculated 
to  arouse  the  sympathy  of  the  jury,  are  in- 
admissible in  an  action  by  the  husband  of 
an  injured  woman  to  recover  damages  for 
nursing,  medical  attendance,  and  loss  of 
services  and  society,  where  there  was  other 
evidence  showing  the  expense  and  the  extent 
of  the  impairment  of  her  condition  verv 
fully.  Id. 

1053.  Pictures  of  a  putative  father  and  of 
the  illegitimate  child,  taken  by  photography, 


are  not  inadmissible  in  evidence  for  the  pur- 
pose of  showing  resemblance  between  the 
two,  but  are  entitled  to  but  little  weight. 
Re  Jessup's  Estate,  81  Cal.  408,  21  Pac.  976, 
22  Pac.  742,  6:  594 

1054.  Photographs  of  hounds  used  in 
tracking  an  alleged  criminal  are  not  ad- 
missible in  evidence  upon  trial  of  an  action 
for  unlawfully  searching  his  house  for  e\'i- 
dence  of  the  crime,  without  a  warrant. 
McClurg  V.  Brenton,  123  Iowa,  368.  98  X. 
W.  881,  65:  519 
X-rays, 

Requiring    Submission   to   X-Ray,    see   Dis- 
covery and  Inspection,  III. 
For  Editorial  Notes,  see  infra,  XIII.  §  47. 

1055.  What  are  known  as  "X-ray  pic- 
tures" are  admissible  in  evidence  for  the 
purpose  of  showing  the  condition  of  the  in- 
ternal tissues  of  the  body,  the  necessary  ex- 
planations as  to  the  time  and  circumstances 
of  the  taking,  and  of  the  condition  which 
the  pictures  were  supposed  to  indicate,  hav- 
ing been  given.  Geneva  v.  Burnett,  65 
Xeb.  464,  91  X.  W.  275,  58:  287 
Experiments. 

See  also  infra,  XI.  y. 

For  Editorial  Xotes,  see  infra,  XIII.  §  50. 

1056.  Evidence  by  experiments  or  demon- 
strations may  be  permitted  when  they  are 
made  under  similar  conditions  and  like  cir- 
cumstances to  those  existing  in  the  case  at 
issue.  Leonard  v.  Southern  P.  Co.  21  Or. 
555,  28  Pac.  887,  15:  221 

1057.  That  a  scar  upon  the  outside  of  the 
bottom  flange  of  a  railroad  rail  was  made  by 
a  wheel  on  an  engine  as  the  rail  lay  across 
the  track  may  be  disproved  by  producing  a 
similar  wheel,  although  somewhat  smaller 
than  that  on  the  engine,  and  rolling  it  upon 
a  section  of  a  similar  railroad  rail  across 
another,  in  order  to  show  that  the  wheel 
could  not  strike  the  lower  flange  as  claimed, 
where  it  is  also  shown  that  the  larger  the 
diameter  of  the  wheel  the  further  it  would 
be  from  striking  such  flange.  Id. 
View. 

In  Absence  of  Accused,  see  Appeal  and  Er- 
ror, 500. 

Review  of  Discretion  as  to,  see  Appeal  and 
Error,  540,  541. 

For  Editorial  Xotes,  see  infra,  XIII.  §  46. 

1058.  Whether  or  not  the  jury  shall  be 
sent  to  view  the  location  where  a  personal 
injury  was  received,  in  an  action  to  recover 
damages  therefor,  is  within  the  discretion  of 
the  trial  judge;  and  refusal  to  permit  siich 
view  three  years  after  the  accident  occurred, 
when  the  testimony  shows  that  the  con- 
dition of  the  premises  has  changed,  shows 
no  abuse  of  discretion.  Stewart  v.  Cincin- 
nati, W.  &  M.  R.  Co.  89  Mich.  315,  50  X. 
W.  852,  17:  539 

1059.  Courts  have  power  to  permit  a  view 
by  the  jury  of  premises,  the  damage  to 
which  is  the  subject  of  controversy  in  a  civil 
action.  Springer  v.  Chicago,  135  111.  552.  26 
X.  E.  514,  12:  609 

1060.  A  statute  making  it  obligatory  on  a 
court  to  permit  a  jury  in  eminent-domain 
proceedings  to  A'iew  the  premises,  on  appli- 
cation of  either  party,  does  not  exclude  the 
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common-law  right  of  a  court  in  other  cases 
to  permit  a  view  in  its  discretion.  Id. 

1061.  Under  the  eminent  domain  act  of 
Illinois  it  is  not  intended  that  the  right 
given  the  jury  to  personally  examine  the 
premises  is  to  be  construed  as  permitting 
them  to  disregard  the  sworn  testimony  in 
fixing  the  assessment  of  damages.  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Schneider,  127  111. 
144,  20  N.  E.  41,  2:  422 

1062.  An  award  of  commissioners  in  con- 
demnation proceedings  may  be  based  on 
their  own  view  of  the  property,  as  well  as 
on  testimony.  Re  Thompson,  127  N.  Y.  463, 
28  X.  E.  389,  14:  52 

1063.  Where  evidence  was  offered  in  court 
to  show  the  depreciation  in  value  of  prop- 
erty, and,  by  consent  of  both  parties,  the 
jury  were  sent  by  the  court  to  view  the 
premises,  they  may,  in  considering  their 
verdict,  take  into  consideration  the  result 
of  their  observation,  in  connection  with  the 
evidence  produced  before  them.  Topeka  v. 
Martineau,  42  Kan.  387,  22  Pac.  419,    6:  775 

1064.  A  view  by  the  jury  of  the  premises 
where  the  crime  was  committed  is  not  a 
part  of  the  trial,  or  a  taking  of  evidence,  so 
that  it  cannot  be  made  in  the  absence  of  the 
accused,  under  constitutional  and  statutory 
provisions  entitling  him  to  be  present  at  the 
trial  and  to  be  confronted  with  the  wit- 
nesses, where  his  counsel  has  waived  his 
right  to  be  present,  and  the  statute  does 
not  require  the  judge  or  other  officers  of 
the  court  to  accompany  the  jury,  except  the 
one  in  whose  charge  thev  are  placed. 
People  V.  Thorn,  156  N.  Y.  "286,  50  N.  E. 
947,  42:  368 


VI.  Parol   and   Extrinsic   Evidence  Concern- 
ing Writings. 

a.  In  General. 

Oral  Proof  of  Foreign  Law.  see  infra.  1369, 

1370. 
Sufficiency  of  Evidence  to  Overcome  Writing 

or  Pleading,  see  infra.  XTI.  g. 
Admissibility    of   Parol   Evidence     as    Best 

or  Secondary  Evidence,  see  supra.  III. 
As  to  Oral    Contracts    Generally,    see    Con- 

traets,  I.  e. 
For  Editorial  Notes,  see  infra.  XIII.  S§  51, 

.52,  .54. 

10G5.  Parol  evidence  is  inadnii>sible  to  ex- 
tpnd  the  effect  of  a  written  contract  to  abro- 
gate a  prior  agreement  beyond  the  terms  of 
such  contract  where  it  is  complete  and  there 
i-  no  apparent  aniliiuuity  therein  that  re- 
quire-; an  explanation.  Sanilaijre  v.  Stude- 
liak.T  r.ros.  Mfcr.  Co.  142  Tnd.  148.  41  N.  E. 
•"^^".  ?A:  303 

li)(;ii.  The  rule  that  whore  a  written  cnn- 
tr.i  -t  is  mado  a^  a  more  part  rxcrution  of 
an  .'ntiro  \orlial  fonfrart,  that  |i<ii{ion  not 
oinliMilicil  ill  tlio  ]japcr  may  lio  shown  l)y 
d.umI.  aiiplifs  only  whcro  sndi  i>ortion  is  in 
i--fir  a  (li-finct.  i-oniplct  ,•  rout  r:ict.  not  to 
;t!-!' •   -t  i|iii!af  ions  in    i-rL;;ii-.l    to.   :MifI   vai-\-iii'^ 


the  terms  of,  the  written  contract.    Vogt  y. 
Shienebcck,  122  Wis.  491,  100  N.  W.  820, 

67 :  756 

1067.  Oral  evidence  that  no  ore  had  been 
discovered  on  mining  claims  at  the  time  of 
their  location  is  inadmissible  in  case  of  a 
conflict  between  those  claims  and  a  subse- 
quent tunnel-site  location,  where  patents  for 
the  claims  have  been  issued.  Calhoun  Gold 
Min.  Co.  V.  Ajax  Gold  Min.  Co.  27  Colo.  1, 

59  Pac.  607,  50:  209 

1068.  The  statements  in  a  written  assign- 
ment of  a  judgment  cannot,  in  the  absence 
of  fraud  or  mistake,  be  contradicted  by 
parol  in  a  proceeding  by  the  judgment  debtor 
to  set  off  against  it  a  cross-judgment  held 
by  him  against  the  assignor.  Benson  v. 
Haywood,  86  Iowa,  107,  53  X.  W.  85,  23:  336 

1060.  An  order  for  the  sale  of  goods,  made 
in  writing,  evidences  the  contract,  and  its 
terms  cannot  be  varied  or  contradicted  by 
parol.  Succession  of  Welsh,  111  La.  801,  35 
So.  913,  64:  823 

1070.  An  order  by  an  agent  on  his  princi- 
pal for  the  shipment  of  goods  of  a  certain 
amount  at  specified  prices,  to  a  firm  which 
writes  its  signature  after  the  word  "Ac- 
cepted" upon  the  order,  but  leaves  blank  the 
place  for  the  name  of  the  purchaser,  where 
there  is  no  explicit  statement  of  sale  or 
purchase  therein,  is  open  to  extrinsic  evi- 
dence to  show  that  the  acceptance  did  not 
constitute  a  purchase  of  the  quantity  of 
goods  specified,  but  that  they  were  shipped 
for  some  other  purpose  not  expressed  in 
the  instrument.  Colgate  v.  Latta,  115  N. 
C.  127,  20  S.  E.  388,  26:  321 

1071.  Parol  evidence  is  competent  to 
show  the  contract  under  which  grain  was 
delivered  and  received,  although  the  trans- 
action was  evidenced  by  load  checks,  where 
the  custom  is  to  give  a  check  as  each  load 
is  drawn,  and,  when  the  delivery  is  com- 
pleted, to  give  a  receipt  for  the  entire 
amount,  evidencing  the  contract.  Anderson 
V.  Portland  Flouring  Mills  Co.  37  Or.  483, 

60  Pac.  839,  50:  235 

1072.  Where  a  bill  of  lading  fails  to  state 
the  amount  to  be  charged  for  freight,  the 
law  implies  that  it  shall  be  reasonable  and 
such  as  is  customarily  charged  for  like 
service  under  like  conditions;  and  in  the 
absence  of  imposition  or  mistake  this  im- 
plied rate  cannot  be  varied,  controlled,  or 
contradicted  by  parol  evidence.  Louisville, 
E.  &  St.  L.  R.  Co.  V.  Wilson,  119  Ind.  352, 
21  X".  E.  341,  4:244 

1073.  Parol  evidence  is  admissible  to  show 
that  an  instrument  purporting  to  be  signed 
by  one  person  for  another  was  written  and 
signed  by  the  latter's  direction,  in  his 
presence,  ^lorton  v.  Murray,  176  111.  54.  51 
X.  E.  707,  43:529 

1074.  Extrinsic  evidence  is  admissible  to 
show  that  an  ordinance  or  regulation  is  im- 
reasonable.  arbitrary,  and  oppressive  in  its 
operation.  Moore  v.  District  of  Columbia, 
12  Apfi.  D.  C.  .537.  41:  208 

107-5.  The  inference  that  a  man's  money, 
\\  hicli  liad  l)oen  loaned  by  his  wife  upon  se- 
•  miiic-   lakiMi   in   tho  name  of  her  son.  had 
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been  given  by  him  to  her,  may  be  rebutted 

by  parol.    Monahan  v.  Monahan,  77  Vt.  133, 

59  At].  169,  70:  935 

Deeds. 

Consideration,  see  infra,  1187-1193. 

As  to  Fraud,  see  infra,  1198,  1199. 

Condition  as  to  Taking    Eflfect,    see    infra, 

1203,  1204. 
To  Show  Deed  a  Mortgage,  see  infra,  1212, 

1213. 
See  also  infra,  1209,  1217-1220. 
For  Editorial  Notes,  see  infra,  XIII.  §§  51, 

57,  58. 

1076.  Parol  evidence  is  admissible  to  show 
deliverv  of  a  deed.  Wliitney  v.  Dewey,  10 
Idaho,  633,  80  Pac.  1117,  69:  572 

1077.  Recitals  in  a  deed  by  a  trustee, 
showing  an  application  of  the  purchase 
money  in  contravention  of  the  trust,  do  not 
preclude  the  purchaser  from  establishing  by 
parol  evidence  that  the  money  was  properly 
applied.  Robinson  v.  Stone,  118  Ala.  273, 
24  So.  984,  45:  66 

1078.  A  deed  calling  for  land  in  a  certain 
block  in  a  plat  on  file  in  a  certain  office  can- 
not be  extended  by  parol  evidence  to  em- 
brace land  not  in  that  block  as  shown  by 
the  plat.  Slauson  v.  Goodrich  Transp.  Co. 
99  Wis.  20,  74  X.  W.  574,   •  40:  825 

1079.  Parol  evidence  is  not  admissible  in 
an  action  upon  covenants,  to  show  that  an 
existing  encumbrance  was  to  be  regarded  in 
fact  as  no  encumbrance.  Edwards  v.  Clark, 
83  Mich.  246,  47  N.  W.  112,  10:  659 
Insurance  contract. 

As  to  Fraud,  see  infra,  1201. 
See  also  infra,  1097. 

1080.  Extrinsic  evidence  which  goes  be- 
yond the  purpose  of  aiding  in  the  interpre- 
tation of  a  written  insurance  policy,  and 
tends  to  show  that  the  subject  thereof  was 
other  and  different  from  that  described  in 
the  instrument,  is  inadmissible  to  sustain  an 
action  to  enforce  the  contract  as  though  it 
applied  to  property  not  described  therein. 
Landers  v.  Cooper."  115  N.  Y.  279,  22  X.  E. 
212.  .5:  638 

1081.  Parol  evidence  is  inadmissible  to 
show,  in  an  action  based  on  a  policy  as  it  is 
written,  in  order  to  avoid  a  condition  that 
it  shall  be  void  if  the  premises  are  sold  or 
convoyed,  or  the  interest  of  the  parties 
therein  changed,  that  at  the  time  the  policy 
was  issued  to  both  the  owner  and  his  wife 
he  requested  that  it  should  lie  so  drawn  as 
to  cover,  not  only  his  interest,  but  also  that 
of  his  wife  after  conveyance  to  her.  and 
that  he  was  told  that  the  policy  as  issued 
would  accomplish  that  result.  Walton  v. 
Agricultural  Tns.  Co.  116  X.  Y.  317.  22  X. 
E.  44.^  5:  677 

1082.  Parol  testimony  may  be  given  to 
sliinv  that  the  signer  of  proofs  of  loss  by  ac- 
cident could  not  read  tlicm  and  was  ignorant 
of  a  statement  therein  to  the  effect  that  the 
payment  of  certain  money  shoiild  be  a  full 
discharge.  Ixird  v.  American  ^Nlut.  Acci. 
Asso.  89  Wis.  19.  61  X.  W.  29.^.  26:  741 

1083.  Parol    evidence    i?    admissible    that 
an  insurance  company  knew  of  the  facts  and  i 
rircumstancea  entitling  it  to  enforce  the  pro-  ' 
visions  of  a  policy  as  to  forfeiture  or  not  at 


its  option,  and  that  the  company  continued 
to  trc-dt  the  policy  as  in  force  and  declined 
to  exercise  such  option,  notwithstanding  a 
provision  in  the  policy  that  the  agents  of 
the  company  should  have  no  power  to 
waive  any  conditions  in  the  policy.  German 
Ins.  Co.  V.  Shader,  68  Xeb.  1,  93  X.  W.  972, 

60:  918 
Will. 

See  also  infra,  1142-1150,  1206,  1223. 
For  Editorial  Xotes,  see  infra,  XIII.  §  59. 

1084.  Parol  evidence  is  admissible  to  show 
that  a  will  was  properly  executed  and  wit- 
nessed according  to  the  requirements  of  the 
statute.  Ferris  v.  Neville,  127  Mich.  444, 
86  N.  W.  960,  54 :  464 

b.  Custom  or  Usage. 

See  also  supra,  1071. 

1085.  Evidence  of  custom  and  usage  is  not 
admissible  to  explain  or  vary  the  terms  of 
an  express  contract,  whether  written  or 
verbal,  unambiguous  in  its  terms,  unless  to 
show  the  meaning  of  certain  terms  used  in 
the  contract,  which  by  well-established  cus- 
tom or  long  usage  have  acquired  a  meaning 
different  from  that  which  they  primarily 
bear.  Fairly  v.  Wappoo  Mills,  44  S.  C.  227, 
22  S.  E.  108,  29:  215 

1086.  Usage  may  be  used  as  evidence  to 
interpret  a  contract,  but  not  to  vary  or 
contradict  it.  Its  purpose  is  to  ascertain  the 
intention  of  the  parties,  where  it  cannot  be 
ascertained  by  the  terms  of  the  contract. 
MacCulskv  v.  Klosterman,  20  Or.  108,  25 
Pac.  366.  10:  785 

1087.  In  an  action  to  enforce  the  alleged 
liability  of  a  tobacco  sampler  to  make  good 
the  loss  resulting  to  a  buyer  because  the 
tobacco  in  the  cases  was  not  as  represented 
by  the  tags  attached  to  the  samples,  evi- 
dence is  admissible  to  show  what  meaning 
apparently  ambiguous  words  and  figures  on 
the  tags  conveyed  to  the  trade,  and  that  by 
usage  the  sampler  undertook  to  make  good 
losses  resulting  from  untrue  statements  on 
the  tags.  Conestoga  Cigar  Co.  v.  Finke,  144 
Pa.   159,  22  Atl.  868.  13:  438 

1088.  Where,  in  a  contract  to  ascertain 
the  net  profits  of  a  firm,  it  was  provided, 
among  other  things,  that  "from  the  out- 
standing accounts  5  per  cent  be  deducted  to 
cover  losses  and  bad  accounts,"  usage  was 
properly  admitted  to  show  in  such  case  that 
"outstanding  accounts"  meant  those  from 
which  the  bad  accounts  had  been  segregatefl 
and  charged  to  profit  and  loss.  MacCulskv 
V.  Klosterman.  20  Or.  108.  25  Pac.  366. 

10:  785 
1080.  Liability  for  brokerage  upon  a  con- 
tract for  the  sale  of  a  certain  quantity  of  a 
commodity,   "seller  paying  brokerage  at   10 
cents  per  ton."'  cannot  be  reduc(>d  by  proof 
of  a   custom   to  pay  brokerajic  only  on  the 
amount  actually  delivered.     Fairlv  v.  ^A'ap- 
poo  Mills.  44  S.'C.  227,  22  S.  E.  108,     2!):  215 
1090.  Where  a   broker  gave   a  receipt  for 
diamond  ear  knobs  "on  a])proval  to  show  to 
my  customers,   said   knol)s    to    be    returned 
on  demand."'  evidence  is  admisNible. 
in    an   action   bv  the   owners  to  recover  the 
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diamonds  from  a  person  who  had  purchased 
them  from  the  broker,  to  show  that  the 
words  "on  approval"  had  a  recognized  mean- 
ing in  the  diamond  trade,  and  were  under- 
stood, not  to  confer  a  power  to  sell,  but  au- 
thority merely  to  show  diamonds  to  a 
customer  and  report  to  the  owner,  and  that 
this  meaning  was  well  known  to  the  plain- 
tiffs and  the  broker,  and  to  plaintiffs'  agent, 
from  whom  the  broker  received  them;  and 
the  fact  that  the  purchaser  had  no  knowl- 
•  edge  of  the  custom  is  immaterial.  Smith  v. 
Clews,  114  N.  Y.  190,  21  N.  E.  160,       4:  392 

1091.  An  agreement  by  one  employing  an- 
other to  procure  a  loan,  to  give  notes  and 
mortgage  "in  your  usual  form,"  does  not 
make  a  provision  of  the  latter's  customary 
form  for  payment  in  gold  a  part  of  the  con- 
tract, so  as  to  exclude  evidence  that  the  em- 
ployer had  previously  on  like  application 
procured  loans  upon  notes  and  mortgages 
without  such  provision,  as  the  expression  as 
to  form  does  not  bind  him  to  make  payment 
upon  unusual  terms  and  conditions  printed 
in  such  forms.  Peabody  v.  Dewey,  153  111. 
657,  39  N.  E.  977,  27:  322 

1092.  Evidence  of  a  custom  among  banks 
by  which  the  credit  given  on  taking  a  check 
upon  another  bank  is  merely  by  way  of  a 
receipt,  and  not  as  payment,  so  as  to  show 
that  the  bank  is  not  a  purchaser  for  value, 
is  not  admissible  to  control  the  agreement  of 
the  parties  as  shown  by  such  credit  and  by 
blank  indorsements  upon  the  check.  Shaw 
V.  Jacobs,  89  Iowa,  713,  55  N.  W.  333,  56 
K  W.  G84,  21 :  440 

1003.  Certificates  ol  stock  not  being 
negotiable  paper,  it  is  not  permissible  to 
prove  custom  or  usage  among  stockbrokers 
to  the  contrary.  East  Birmingham  Land  Co. 
V.  Dennis,  85  Ala.  565,  5  So.  317,  2:  836 

c.  Prior    and   Collateral   Parol    Agreements. 

As  to  Commercial  Paper,  see  infra,  VI.  f. 

See  also  infra,  1717. 

For  Editorial  ?^otes,  see  infra.  XIII.  §  53. 

1091.  A  contract  having  been  reduced  to 
writing,  evidence  of  what  occurred  between 
the  parties  in  respect  thereto  at  the  time 
thereof  or  prior  thereto  is  inadmissible. 
Vo^t  V.  Shienebeck,  122  Wis.  491,  100  N. 
W.  820,  67:  756 

lOn.T.  Evidence  of  a  parol  agreement  be- 
tween a  shipper  and  a  carrier  as  to  the  rate 
to  be  charged  for  transporting  freight  is 
not  admissible  for  the  purpose  of  fixing  the 
amount  to  be  paid  by  the  shipper  for  such 
service,  where  a  stipulation  as  to  the  rate 
is  inserted  in  the  bills  of  lading.  Louis- 
ville. E.  &  St.  L.  R.  Co.  V.  Wilson,  119  Ind. 
.3.V2.  21    X.  E.   341.  4:  244 

lOOfi.  Oral  declarations  of  a  party  to  a 
written  instnimoiit  made  before  or  at  the 
time  of  its  execution,  of  an  intention  or  pur- 
pose not  therein  expressed,  or  dilferent  than 
that  to  be  derived  from  its  terms,  are  not 
Avitliiii  the  rule  whicli  permits  extrinsic  evi-  i 
deiKC  of  the  situation  of  the  parties  and  of  i 
the  -nn-(inndinL'  oircnmstaticps.  and  are  in- 
adTni---il'le    in    an    aetion    on    the   in~t  riimfiit  ' 


where  its  reformation  is  not  sought.    Tuttle 
V.  Burgett,  53  Ohio  St.  498.  42  K  E.  427, 

30:  214 

1097.  Parol  testimony  as  to  an  agreement 
for  disposing  of  the  proceeds  of  a  life-in- 
surance policy  is  not  inadmissible  as  tend- 
ing to  contradict  the  terms  of  the  policy. 
Hinton  v.  Mutual  Reserve  Fund  Life  Asso. 
135  N.  C.  314,  47  S.  E.  474,  65:  161 

1098.  Parol  evidence  that  a  grantor 
agreed  that  he  should  not  have  any  pass 
way  over  land  conveyed,  because  he  did  not 
need  it,  is  admissible  to  rebut  a  claim  of  an 
implied  reservation  of  a  pass  way  as  an 
easement  of  necessity.  Lebus  v.  Boston,  107 
Ky.  98,  51  S.  W.  609,  52  S.  W.  956,    47:  79 

1099.  An  agreement  or  tacit  understanding 
between  a  chattel  mortgagor  and  mortgagee, 
that  the  former  may  keep  the  merchandise 
mortgaged  and  sell  it  for  his  own  use,  may 
be  proved  by  parol,  in  an  action  in  which 
the  validity  of  the  mortgage  is  in  issue. 
Hangen  v.  Hachemeister.  114  N.  Y.  566,  21 
N.  E.  1046,  '       .  5:  137 

1100.  Evidence  of  what  the  obligors  said 
at  the  time  of  contracting  to  make  an  in- 
voice within  a  reasonable  time,  about  the 
time  when  it  would  be  practicable  and  con- 
venient for  them  to  make  it,  is  admissible 
upon  the  question  of  what  is  a  reasonable 
time.  Ft.  Wayne  Electric  Light  Co.  v. 
Miller,  131  Ind.  499,  30  K  E.  23,         14:  804 

1101.  Parol  evidence  is  admissible  to  show 
that  at  the  time  of  making  a  written  con- 
tract for  the  sale  of  the  fruit  growing  in 
certain  orchards,  which  specifies  a  minimum 
amount  to  be  delivered,  it  was  agreed  that 
the  seller  should  not  be  bound  to  deliver 
the  quantity  named  unless  it  was  grown  in 
the  orchards  embraced  in  the  contract. 
Ontario  Deciduous  F.  G.  Asso.  v.  Cutting 
Fruit  Packing  Co.  134  Cal.  21,  66  Pac.  28, 

53:  681 

1102.  Evidence  of  a  parol  agreement  that 
defendant's  liability  should  be  limited  to 
seeing  to  the  proper  application  of  money 
advanced  to  him  under  a  written  contract 
that  the  same  should  be  furnished  to  enable 
a  third  person  to  pack  com  and  tomatoes 
is  admissible  in  an  action  to  recover  such 
money,  where  the  contract  provided  that 
the  defendant  should  not  be  expected  to 
invest  capital  in,  and  the  surrounding  facts 
negative  any  intention  of  a  loan  to  enable 
him  to  carry  on,  the  business.  Roberts  v. 
Bonaparte,  73  Md.  191,  20  Atl.  918,      10:  689 

1103.  Oral  evidence  that  a  landlord  agreed 
to  put  the  leased  premises  in  safe  condition 
before  the  contract  was  made,  or  that  at 
the  time  it  was  made  he  and  his  agent  rep- 
resented that  they  had  been  put  in  safe  con- 
dition as  promised,  is  admissible  where  the 
written  contract  relates  only  to  the  obliga- 
tions and  undertakings  imposed  upon  the 
tenant,  and  does  not  in  fact  include  all  of 
these.  Hines  v.  Willcox,  96  Tenn.  148.  328, 
33  S.  W.  914,  34  S.  W.  420,  34:  824 

1104.  Oral  evidence  of  an  agreement  by 
the  cashier  of  a  bank  to  allow  a  depositor 
to  cheek  against  a  special  deposit  for  which 
•ertiti^ates    of   deposit    had    been    issued    is 
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admissible  in  an  action  against  such  deposi- 
tor 1>y  one  to  whom  he  had  given  a  check 
for  the  amount  of  a  debt,  which  check  was 
not  duly  presented  for  the  purpose  of  show- 
ing that  he  had  reasonable  ground  to  be- 
lieve that  such  check  would  be  paid,  al- 
though he  had  no  general  deposit  in  the 
bank.  JTamlin  v.  Simpson,  105  Iowa,  125, 
74  N.  W.  906,  44:  397 

1105.  There  is  no  such  necessity  of  the 
sleeping-car  service,  or  such  sufficient  reason 
for  giving  a  berth  check  issued  to  passengers 
on  a  sleeping  car  upon  the  surrender  of  their 
tickets  conclusive  force  as  evidence  of  the 
contract  between  the  passenger  and  the 
sleeping-car  company,  as  to  exclude  parol 
evidence  of  the  agreement  made  between  the 
conductor  and  the  passenger.  Mann  Bou- 
doir Car  Co.  V.  Dupre,  13  tJ.  S.  App.  183,  4 
C.  C.  A.  540,  54  Fed.  646,  21 :  289 
Warranty. 

For  Editorial  Notes,  see  infra,  XIII.  §  53. 

1106.  Oral  warranties  made  contemporan- 
eously with  a  written  lease  cannot  be  proved 
where  presumptively  the  parties  have  re- 
duced their  entire  contract  to  writing. 
York  V.  Steward,  21  Mont.  515,  55  Pac.  29. 

43:  125 

1107.  Evidence  of  a  parol  agreement  as  to 
a  warranty  of  the  power  of  an  engine  to 
run  a  certain  separator,  made  prior  to  the 
giving  of  an  order  for  the  outfit,  which  con- 
tained an  express  warranty  that  the  engine 
was  of  good  material,  and  if  properly  run 
was  "capable  of  driving  said  separator  to 
do  good  business  in  threshing," — is  incom- 
petent. Nichols,  S.  &  Co.  V.  Crandall,  77 
Mich.  401,  43  N.  W.  875,  6:  412 

1108.  Parol  evidence  cannot  be  introduced 
to  prove  a  warranty  that  a  machine  will 
do  particular  work  as  rapidly  or  economi- 
cally as  some  other  specified  machine,  where 
the  written  contract  of  sale  is  silent  on  the 
subjoct.  Davis  Calyx  Drill  Co.  v.  Mallory, 
137   Fed.   332,  69:  973 

1109.  Parol  evidence  is  inadmissible  to 
prove  a  warranty  made  at  the  time  of  a 
written  order  for  a  No.  4  fireproof  safe. 
Diebold  Safe  &  L.  Co.  v.  Huston.  55  Kan. 
104,  39  Pac.  1035,  28:  53 
As  inducement. 

1110-1.  Parol  evidence  is  admissible  to  es- 
tablish a  contemporaneous  oral  agreement 
which  induced  the  execution  of  a  written 
contract,  though  it  may  vary,  change,  or  re- 
form the  instrument.  Ferguson  v.  Raffertv, 
128  Pa.   .337,   18  Atl.   484.  6:  liA 

1112.  An  oral  afjreement  to  give  the  ven- 
dor security  on  the  logs  may  be  proved  to 
show  an  inducement  to  him  to  sign  a  re- 
lease to  parties  wlio  had  ptirc-hased  of  him 
by  wri'ten  contraft  certain  timher.  and  the 
sul)stitiition  in  tlipir  plar-o  of  otlier  persons. 
altlioii<;1i  the  written  agroomeiit  onnlained 
no    ^tinnlation    for   such    secin'ity.  Id. 

11  in.  Evidence  of  an  oral  promise  to  grade 
niid  build  a  -street,  and  to  cause  city  water 
to  lif  |n)t  into  it.  may  he  given  to  show  an 
iniliiccnif'iit  to  buy  a  lot  fronting  on  the 
stref-+.  a'i  -ncli  promise  is  an  independent 
:-<illntorfi1  one  which  need  not  be  inclnded  in 


the   deed.      Durkin   v.   Cobleigh,    156   Mass. 
108,  30  N.  E.  474,  17 :  270 

1114.  Evidence  that  the  lessor  of  oil  lands 
was  induced  to  sign  the  lease  by  a  contem- 
poraneous verbal  agreement  that,  if  a  well 
was  not  drilled  as  provided  within  a  year 
and  a  stipulated  sum  was  not  paid,  the 
lease  should  be  delivered  up,  is  incompetent 
as  being  inconsistent  with  the  leass,  where  it 
is  provided  therein  that  one  well  should  be 
completed  within  a  year  after  the  comple- 
tion of  a  test  well  if  oil  was  found  in  pay- 
ing quantities,  and  in  lieu  thereof  the  lessee 
should  pay  the  sum  stipulated  per  annum 
until  work  was  commenced.  Thompson  v. 
Christie.  138  Pa.  230,  20  Atl.  934,         11:  2,36 

1115.  The  obligations  under  a  written 
lease  of  a  farm,  which  appears  to  be  com- 
plete in  itself,  without  any  suggestion  that 
it  is  dependent  upon  or  collateral  to  any 
other  contract  or  agreement,  cannot  be  af- 
fected by  evidence  of  a  contemporary  parol 
contract,  as  part  of  the  consideration  of 
the  lease,  to  make  ditches  on  the  premises. 
Diven  v.  Johnson,  117  Ind.  512,  20  N.  E. 
428,  3:  308 

lllG.  Parol  evidence  ip  admissible  to  show 
that  at  the  time  of  the  execution  of  a  deed 
containing  a  covenant  against  encumbrances 
it  was  agreed  between  the  parties  that  the 
grantee  should  assume  the  payment  of  cer- 
tain vendor's  lien  notas  which  were  a  charge 
upon  the  premises,  since  such  agreement  was 
a  part  of  the  consideration  for  the  convey- 
ance, and  proof  thereof  does  not  vary  the 
written  contract.  .Johnson  v.  Elnien,  94  Tex. 
168.  59  S.  W.  253,  ,52:  162 

1117.  An  action  for  breach  of  contract  to 
purchase  a  certain  quantity  of  quinine,  the 
terms  of  which  are  set  out  in  a  broker's  sale 
note  which  contains  stipulations  covering 
the  quantity  sold,  the  price,  the  place  of  de- 
livery, and  the  time,  place,  and  manner  of 
payment  of  purchase  money,  cannot  be  de- 
feated by  showing  a  breach  by  the  seller 
of  a  contemporaneous  parol  agreement, 
which  is  alleged  to  have  been  an  inducement 
to  the  contract,  to  advance  the  price  of 
quinine  and  notify  the  trade  of  such  ad- 
vance; especially  where  it  does  not  appear 
that  the  parol  agreement  was  a  condition 
precedent  to  the  validity  of  the  contract. 
Engelhorn  v.  Reitlinger,  122  N.  Y.  76.  25  N. 
E.  297,  9:  548 

d.  Svibsequent  Changes. 

See  also  Limitation  of  Actions,  275. 

1118.  It  is  competent  to  show  that  par- 
ties in  their  dealings  under  a  written  con- 
tract varied  its  terms  by  a  subsequent  parol 
asreement.  Conrad  v.  Fisher,  37  Mo.  App. 
352,  S:  147 

mo.  After  rescission  of  a  sale  of  peisoii- 
alty.  payment  for  which  is  secured  by  mort- 
gaao  ]iarol  evidenf^e  is  inadmissil)lc  to  sliow 
a  snbsofinont  agreement  for  retention  of  the 
niort'jauo  as  security  for  loans  and  advancps 
to  bo  made.  Lindsav  v.  Garvin.  31  S.  C. 
•2.')n,   0   S.    E.    862.        '  5:  210 

1120.  Evidence  of  a  subsequent  agrpciiicnt 
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or  untlerstancling  as  to  the  mode  of  meas- 
urement of  the  work  to  be  done  under  a 
contract  is  admissible.  Katz  v.  Bedford.  77 
Cal.  319,  19  Pac.  523,  1:  826 

1121.  Parol  evidence  is  admissible  for  the 
purpo.se  of  rebutting  or  sustaining  the  pre- 
sumption that  a  legacy  by  a  parent  is  satis- 
fied by  a  subsequent  advancement  or  gift, 
as  the  evidence  must  be  limited  to  the  sub- 
sequent gift.  If  no  writing  accompanies 
the  gift,  the  declarations  of  the  testator  and 
his  conduct  may  be  considered,  whether 
contemporaneous  with  or  prior  or  subse- 
quent to  the  gift.  Satisfactory  proof  of  a 
testator's  intention  is  sufficient  to  rebut  the 
presumption.  Richardson  v.  Eveland,  126 
111.  37,  IS  N.  E.  308,  1:203 

e.  Meaning;    Intention;    Explanation. 

To  Prove  Deed  a  Mortgage,  see  infra,  1212, 

1213. 
As   to  Commercial   Paper,   see  infra,  VT.   f. 
See  iilso  infra,  1209. 
For  Editorial  Xotes.  see  infra,  XIII.  §§  55, 

57.  61. 

1122.  A  conversation  relative  to  the  con- 
struction of  a  written  contract  is  properly 
excluded,  if  the  contract  is  unambiguous  in 
its  terms.  Tvler  v.  Waddingham.  58  Conn. 
375,  20  Atl.  335,  .  8:  657 

1123.  Parol  evidence  is  inadmissible  to 
show  tJiat  a  written  agreement  which  upon 
its  face  is  a  plain  and  unambiguous  contract 
of  sale  should  be  construed  merely  as  a 
brnknr's  sold  note,  and  that  the  ostensible 
seller  acted  sim])lv  as  a  broker.  Cream  City 
Glass  Co.  V.  Friedlander.  84  Wis.  53,  54  N. 
W.  28.  21:  135 

1121.  Where  a  contract  is  in  writing  and 
is  so  distinctly  drawn  as  to  leave  no  am- 
Ijiguities  for  parol  explanation,  evidence  of  a 
prior  course  of  dealing  between  the  parties 
to  it — and  especially  of  a  prior  course  of 
dealing  between  one  of  the  parties  to  it 
and  the  predecessors  of  the  other  party — 
cannot  be  appealed  to,  to  supply  an  inter- 
pretation of  it.  Conrad  v.  Fisher,  37  Mo. 
App.  352.  8:  147 

1125.  Parol  evidence  is  proper  to  explain 
the  meaning  of  words  used  in  a  writing 
which  are  ambiguous  when  applied  to  the 
subject  which  gave  rise  to  such  paper,  as 
well  as  when  the  tncaiiiiig  of  the  wi-iting  is 
iincertain  looking  only  at  the  language 
tliorcnf.  Andrews  v.  Robertson.  Ill  Wis. 
:134,  S7  X.  W.  mo.  .-)4:  673 

1120,  'I'cst  iniouy  of  the  writer  may  be 
adnilt'cd  to  ex])lain  the  meaning  of  a  let- 
ter whicli  contains  statomcnts  tliat  are  con- 
fusing, ambiguous,  niul  sccmiiinlv  contradic- 
tory. Siiiitli  r.ros.  e^-  Co.  V.  X(.\v  Orlo.'iMs  & 
X.  v..  R.  Co.   ion  T.ii.   11.  .'!0  S;,,.  2ti.-).      r)4:  023 

11'''7.  ^^'ll('tll(•^  ;i  writ  ton  umli'il  akiug  to 
pay  for  land  wlicn  IIh'  voiidor  iirddiico-  ai'd 
pii(~  in  llii'  liand-  >,(  tlic  vrndiT  a  i-oin|ilc(i> 
fhain  of  paiii'i-  title  I'mni  the  -laic  .Inwn  to 
the  vendor  itnjcitf-  a  dnt  \  in  the  \cnrlor  to 
make  iflufN  to  in-ocnre  -iirli  a  title  to  lie 
pxociifcil,  it"  it  doi-  not  alfi-adv  c\i-t.  i- 
open    to    c\]daii.it  i.Mt    liy   pai-ol    evidence,    the 


language  of  the  instrument  being  ambigu- 
ous. Brown  v.  Doane,  86  Ga.  32,  12  S.  E. 
179,  11:381 

1128.  Under  Colo.  Gen.  Stat.  chap.  18,  §  9, 
all  deeds  carry  the  right  to  immediate  pos- 
session, "unless  a  future  day  for  the  posses- 
sion is  therein  specified;"  and  an  intention 
to  postpone  the  operation  of  a  deed  jiust  be 
declared  in  the  instrument,  and  cannot  be 
proved  by  parol.  Omaha  &  G.  Smelting  &  R. 
Co.  V.  Tabor,  13  Colo.  41,  21  Pac.  925, 

5:236 

1129.  Oral  evidence  is  inadmissible  to 
show  that  a  wife's  deed  of  trust  of  her  le- 
gal estate  is  security  for  her  husband  alone 
as  the  principal  debtor  on  a  note  signed  by 
him  and  several  other  persons,  for  the  pur- 
pose of  making  her  land  liable  for  the  debt 
before  holding  the  other  signers  liable.  Mc- 
Collum  v.  Boughton.  132  Mo.  601,  30  S.  W. 
1028,  33   S.  W.  476,  35:480 

1130.  A  pass  book  given  by  a  bank  to  a 
depositor  is  not  a  written  contract,  but  is 
prima  facie  evidence  that  the  bank  received 
amounts  at  the  dates  therein  stated,  and 
binds  the  bank  like  any  other  form  of  re- 
ceipt, and  is  open  to  explanation  by  evi- 
dence aliunde.  Talcott  v.  First  Nat.  Bank, 
53  Kan.  480,  36  Pac.  1066,  24:  737 

1131.  In  a  proceeding  by  a  surety  who  has 
paid  a  judgment  for  the  principal's  debt  and 
taken  an  assignment  thereof  to  himself  to 
enforce  contribution  from  a  cosurety,  he 
may  testify  that  a  satisfaction  of  the  judg- 
ment which  he  had  subsequently  effected 
was  not  intended  to  inure  to  the  benefit  of 
the  cosurety.  Merchants'  Xat.  Bank  v. 
Great  Falls  Opera  House  Co.  23  Mont.  33, 
57   Pac.  445.  45:  285 

1132.  Testimony  by  the  parties  as  to 
what  they  believed  and  intended  and  re- 
lied upon  is  admissible  in  an  action  for 
false  representations  in  effecting  a  sale  of 
prooertv.  Boddy  v.  Henry,  113  Iowa.  462, 
85   X.   W.   771,  53:  769 

1133.  Although  a  written  rule  regulating 
the  running  of  railway  trains  is  the  best 
evidence  of  its  terms,  it  is  competent  for  a 
witness  to  testify  whether  or  not  the  rule 
applied  to  all  the  trains  of  the  company  or 
oniv  to  a  portion  thereof.  Southern  P.  Co. 
v.  Schoer.  52  C.  C.  A.  268,  114  Fed.  466, 

57:  707 
Telegrams. 

1134.  'I'he  meaning  of  a  telegraphic  mes- 
sage may  be  explained  to  the  jury  by  its 
sender,  where  its  language  is  such  as  to  be 
readily  understood  by  one  engaged  in  a  par- 
ticular husincss,  but  couched  in  such  terms 
as  to  render  it  ambiguous  and  partially  un- 
intelligible to  persons  not  engaged  in  such 
business.  Western  U.  Teleg.  Co.  v.  Collins, 
45  Kan.  88,  25  Pac.   187.  10:  515 

M?.r>.  The  meaning  of  a  cipher  telegram 
may  be  proved  by  the  person  who  sent  it. 
Cai-land  v.  Western  U.  Teleg.  Co.  118  Mich. 
:!(;!>.   70  X.  W.  762.  43:  280 

Of  p;irticular  words. 
llxpert  Opiuiou.  see  infra.  1371.  1372. 
See   also  supra.  1070.  1088.   1090. 
For  Ivlitorial  Xotes.  see  infra.  XTTT.  §  57. 

11. "^0.  Parol  evidence  is  admissible  to  show 
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the  meaning  of  the  words  "watchmaker's 
materials,"  in  a  policy  of 'insurance  on  such 
stock,  where  there  is  nothing  in  the  policy 
itself  to  indicate  with  exactness  what  arti- 
cles were  intended  by  such  term.  Maril  v. 
Connecticut  F.  Ins.  Co.  95  Ga.  604,  2.3  S.  E. 
463,  30:  835 

1 137.  In  an  action  on  a  contract  to  pay 
plaintiff  a  certain  sum  for  every  order  ob- 
tained for  a  cyclopedia,  and  a  diflferent  sum 
for  every  order  obtained  for  certain  other 
publications,  evidence  is  admissible  that  in 
the  subscription- book  business  the  words 
"order  obtained"  mean  an  order  under  which 
a,  certain  number  of  volumes  or  parts  are 
taken  and  paid  for  bv  the  subscriber.  Xew- 
hall  V.  Appleton,  11*4  N.  Y.  140,  21  X.  E. 
105,  3:  859 

1138.  Parol  evidence  is  admissible  to  ex- 
plain the  meaning  of  the  words  "sundry 
orchards"  in  a  contract  for  the  sale  of  the 
fruit  growing  in  them.  Ontario  Deciduous 
F.  G.^Asso.  V.  Cutting  Fruit  Packing  Co. 
134  Cal.  21,  66  Pac.  28^.  53:  681 

1139.  Parol  evidence  is  not  admissible  to 
«how  that  a  grant  of  land  for  "all  legiti- 
mate railroad,  depot,  and  warehouse  pur- 
poses" was  intended  not  to  authorize  the 
tise  of  the  land  for  the  purpose  of  a  hotel 
or  eating  house.  Abraham  v.  Oregon  &  C. 
R.  Co.  37  Or.  495.  60  Pac.  899,  64:  391 

1140.  The  words  "only  a  single  dwelling," 
in  a  building  restriction,  are  not  words  of 
art;  and  testimony  of  architects,  real-estate 
men,  a?id  loaners  of  money  upon  real  estate 
is  not  admissible  to  explain  their  meaning. 
Hutchinson  v.  Ulrich.  145  111.  336,  34  X.  E. 
556,  21 :  391 

1141.  A  contract  reading:  "Bought  .  .  . 
all  the  colored  noils  for  the  year  1887," — 
■cannot,  after  the  death  of  one  of  the  par- 
ties, be  shown  by  testimony  of  the  other  to 
liave  been  understood  to  mean  all  the  noils 
manufactured  by  a  certain  mill.  Hall  v. 
Chambersburg  Woolen  Co.  187  Pa.  18,  40 
Atl.  986,  52:  689 
Wills. 

See  also  infra,  1206,  1217-1220,  1651,  2336. 
For  Editorial  Notes,  see  infra.  XIIT.  §  59. 

1142.  A  devise  absolute  in  form  cannot  be 
shown  by  oral  evidence  to  be  in  triist  for 
other  persons.  Moran  v.  Moran,  104  Iowa, 
-216,  73  N.  W.  617,  39:  204 

1143.  Testimony  of  the  one  who  drew  a 
will  unambiguous  on  its  fa.ce  is  not  admissi- 
Tile  to  prove  an  intent  as  to  the  disposition 
of  the  property  different  from  that  ex- 
pressed by  the  language  of  the  will.  De- 
freese  v.  Lake,  109  Mich.  415.  67  X.  W.  505, 

32:  744 

1144.  The  condition  a  will  was  in  as  re- 
gards attached  papers  at  the  time  of  the 
execution  of  a  codicil,  and  the  intention  of 
the  testator  as  to  what  should  constitute 
his  will,  mav  be  shown  bv  parol.  Shaw  v. 
Camp.  1R.3  111.  144.  4.j  X.  E'  211,  .36:  112 

114r>.  Extrinsic  evidence  is  admissible  to 
determine  as  to  the  existence  of  latent  am- 
biguity in  a  will,  and  enable  the  court  to 
look  upon  the  will  in  the  light  of  the  facts 
and  circumstances  surrounding  the  testator 
•at  the  time  it  was  made,  for  the  purpose  of 


determining  his  intention,  although  not  to 
contradict  or  add  to  its  terms.  Whitcorab 
V.  Rodman,  156  111.  116,  40  N.  E.  553, 

28:  149 

1146.  Parol  evidence  of  circumstances  sur- 
rounding the  testator  is  sufficient  to  show 
his  meaning  and  intention,  where  there  is 
a  slight  descrepancy  in  the  description  of 
the  donee  of  a  charitable  gift.  Presbyterian 
General  Assembly  ^-  Guthrie,  86  Va.  125, 
10  S.  E.  318,  6:  321 

1147.  Where  a  will  gave  to  a  young  man 
reared  in  the  testator's  famil}'.  in  addition 
to  what  he  had  "already  given  him,  the 
further  sum  of  $500,"  parol  evidence  is  ad- 
missible to  show  that  he  had  never  given 
to  hira  any  other  money  or  property  except 
the  money  represented  by  promissory  notes 
given  by  the  legatee  and  found  among  tes- 
tator's as.sets,  and  that  the  relations  be- 
tween them  were  those  of  the  closest  inti- 
macy and  affection,  and  that  testator  had 
made  declarations  to  the  effect  that  he 
had  given  the  young  man  money  with  which 
to  engage  in  business,  for  which  he  had  tak- 
en notes,  and  that  he  did  not  intend  the 
notes  should  ever  be  paid,  but  intended  to 
give  him  the  monev  so  furnished.  Dougher- 
ty V.  Rogers,  119  Ind.  254,  20  N.  E.  779, 

3:  847 

1148.  When  language  in  a  will  can  be 
made  consistent  with  the  facts  to  which  it 
refers,  only  upon  the  theory  that  the  tes- 
tator intended  a  legacy  to  his  debtor  as  an 
additional  or  cumulative  gratuity,  and  thus 
to  cancel  the  debt,  parol  evidence  may  be 
heard  showing  the  manner  in  which  the 
testator  treated  and  talked  of  the  debt,  so 
as  to  apply  the  language  used  to  the  facts 
in  question,  that  its  real  meaning  may  be 
a.scertained.  Id. 

1149.  A  latent  ambiguity  is  disclosed  by 
evidence  that  testator  did  not  own  land 
which  the  will  attempts  to  devise,  whether 
he  describes  it  as  his  land  or  not.  Pate  ▼. 
Bushong.  161  Ind.  533,  69  N.  E.  291, 

63:  593 

1150.  When  two  things  equally  answer 
the  description  in  a  will,  the  ambiguity  may 
be  removed  by  evidence.  Id. 

f.  As  to  Commercial  Paper. 

See  also  supra,  1093. 

For  Editorial  Notes,  see  infra,  XIII.  §§  61, 
62. 

1151.  Parol  e^^dence  is  admissible  to  show 
that  a  promissory  note  executed  by  a 
daughter  to  her  father  was  in  fact  executed 
as  a  mere  receipt  or  memorandum  of  an  ad- 
vancement by  the  father  to  the  daughter, 
and  that  there  was  a  contemporaneous  mu- 
tual" understanding  that  payment  would 
never  be  demanded  or  enforced.  Brook  v. 
Latimer.  44  Kan.  431.  24  Pac.  940.       11 :  805 

1152.  Parol  evidence  is  not  admissible  to 
show  that  a  draft  drawn  by  one  as  an  in- 
dividual Mas  drawn  in  accordance  with  a 
parol  agreement  between  him  and  the  payee 
that  he  should  not  be  bound  thereon.  Citi- 
zens' Bank  v.  Millett,  103  Ky.  1,  44  S.  W. 
366,  44:664 
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1153.  In  an  action  by  the  payee  of  a 
note,  parol  evidence  is  inadmissible  to  show 
that  he  agreed  with  one  of  the  defendants, 
who  was  a  surety,  that  he  should  not  be 
holden  upon  it.  Kulenkamp  v.  Groff.  71 
Mich.    675,    40    X.    W.    57,  1:594 

1154.  Evidence  is  not  admissible  to  prove 
that  the  payee  of  a  note  agreed  when  he 
received  it  that  he  would  procure  another 
person  to  sign  it,  and  that  it  was  not  to  be 
binding  on  the  maker  until  it  was  so 
signed;  or  to  prove  that  the  payee  had 
agreed  to  collect  certain  subscriptions  and 
apply  the  proceeds  to  the  payment  there- 
of. Olanin  v.  Esterly  Harvesting  Mach. 
Co.  lis  Ind.  372,  21  N.  E.  35,  3:  863 
Consideration. 

1155.  Parol  evidence  of  the  consideration 
for  a  note  is  admissible  where  the  note 
contains  nothing  further  in  regard  there- 
to than  the  statement  "for  value  rec'd." 
Albert  Lea  College  v.  Brown,  88  Minn.  524, 
93  N.  W.  672,  60:  870 

1156.  Oral  evidence  that  a  duplicate  draft 
was  given  to  accommodate  the  payee  in  or- 
der to  enable  him  to  collect  the  money  from 
the  drawee  does  not  contradict  or  vary  the 
terms  of  a  written  contract  between  the  par- 
ties, because  the  contract  was  made  by  the 
original  draft  and  the  duplicate  adds  noth- 
ing thereto.  Bank  of  Gilby  v.  Farnsworth, 
7  X.  D.  6,  72  N.  W.  901,  38:  843 

1157.  Evidence  of  failure  of  consideration 
of  a  note  is  properly  rejected  after  facts 
have  been  proved  showing  its  execution  and 
transfer  before  maturity  for  value  to  a 
bona  fide  holder,  without  notice,  who  is 
trying  to  enforce  its  pavment.  First  Xat. 
Bank  v.  Skeen.  101  Mo. '683,  14  S.  W.  732, 

11:  748 
n.')S.  A  Rurety  on  a  note,  in  an  action  by 
the  pfiyco.  may.  to  prove  lack  of  considera- 
tion, sliow  that  lie  signed  it  merely  to  ac- 
comiiindnte  tlie  i)ayee  and  on  the  latter's  rep- 
resentation that  he  was  entirely  willing  to 
rely  upon  the  principal  debtor,  but  desired 
the  purety's  ^-ignature  only  for  the  purpose 
of  aiding  him  in  securing  a  quicker  pay- 
ment. Kulenkamp  v.  Groff.  71  Mich.  675.  40 
N.  W.  57.  1 :  504 

True  relation  of  parties. 

Knr  iMitorial  Xotos.  spp  infra,  XIII.  §S  61. 
62. 
ll.">n.  The  true  relation  of  parties  to  a  ne- 
gotiable instruinent  may.  as  between  them- 
selves he  proved  by  parol  whenever  it  is 
neces'^ary  to  a  correet  determination  of  the 
right  or  lin])ility  of  either  of  them  thereon; 
and  this  may  be  done  to  give  jnri«dietioTi  to 
a  Federnl  court.  r.ol<l-niith  v.  TToJmes.  30 
Fed.   iSf.  1:  810 

lion.  Parnl  eviflciice  is  mlniis-ilile  to 
show  til"  relation  wliicli  the  pr(inii>ee  in  a 
n(in-nej:iit  ialilc  nn)e  and  annllu'r  per-on. 
who  have  put  tlx'ir  siMunt iire-  <>n  tlio  bark- 
in  -\]>-h  a  iiiaiiiiiT  a-:  wnild  'iiaki'  Ih^ni  1m--1 
and  sorr.nd  iiid<  ii -it-;.  rc~pfi-i  i  \  ,d  \\  if  i  lie 
TKiIc  Wi'l-i'  7H'L'ntia1d.'.  I'fai-  fn  one  wliu  a -■ - 
sort-  a  lialiilily  a'.Min-t  Mn^in  on  -m-ji  }\<^u^ 
-hh-r-  'ho  pavtioi  sn  si,_,-,-,ii|M-  ;ir,>  n,,'  d.-i.|ii..d 
tfi  'li'vo  llioreViy  irado  a  i-(.in|doi,.  aii,]  .],,. 
cifi'-   '(''.I'mri.   ana  i'"j' i'l^:   t^   tli.'   .mii'i.i.;    .-■ 


commercial  indorsement,  making  them  lia- 
ble as  guarantors  in  the  order  of  their 
signatures.  Young  v.  Sehon,  53  W.  Va.  127. 
44  S.  E.  136,  62:  499 

1161.  In  a  suit  for  contribution  to  an  ap- 
parent joint  and  several  maker  of  a  note 
by  a  signer  who  prefixes  the  word  "surety" 
to  his  name,  parol  evidence  is  admissible  to 
show  that  plaintiff  also  was  in  fact  only  a 
surety.  Bulkeley  v.  House,  62  Conn.  459. 
26  Atl.  352,  21:247 

1162.  The  fact  that  the  principal  debtor 
does  not  join  in  signing  the  note  will  not 
take  the  case  out  of  the  rule  that  parol  evi- 
dence is  admissible  to  show  that  signers 
of  a  note  did  so,  to  the  knowledge  of  the 
payee,  as  sureties.  Hoffman  v.  Habig- 
horst,  38  Or.  261,  63  Pac.  610,  53:  908 

1163.  Parol  evidence  is  admissible  as  be- 
tween the  immediate  parties  to  a  promis- 
sory note  signed  with  the  addition  "Agt.,"" 
to  show  that  it  was  understood  between  the 
parties  that  the  maker  signed  only  as  agent, 
and  the  note  was  the  obligation  of  the 
principal  only.  Keidan  v.  Winegar,  95  Mich. 
430.  54  N.  W.  901,  20:  705- 

1164.  Evidence  as  to  the  true  payee  of  a^ 
note  made  payable  to  his  agent  is  not  inad- 
missible in  an  action  thereon  by  the  agent, 
as  varying  or  adding  to  the  contract. 
Stockton  Sav.  &  L.  Soe.  v.  Giddings,  96  Cal. 
84,  10  Pac.  1016,  21:406. 

1165.  Oral  evidence  is  inadmissible  ta 
show  that  the  maker  of  a  note  was  only  an 
agent  and  signed  it  under  an  agreement 
with  the  payee  that  the  principal  only 
should  be  liable.  Shuey  v.  Adair,  18  Wash. 
188.  51  Pac.  388,  39:  473^ 

1166.  Parol  evidence  is  inadmissible  to 
show  a  different  understanding  of  the  par- 
ties to  a  note,  where  its  terms  were  such 
as  they  intended  to  use,  and  their  legal 
effect  was  to  bind  personally  one  who^ 
siamed  it  as  guardian.  Andrus  v.  Blazzard. 
23  Ctah,  233.  63  Pac.  888,  ^     54:  354 

1167.  A  note  signed  by  an  individual 
name  followed  by  the  word  "president,"  and 
upon  which  the  name  of  the  corporation  ap- 
pears above  the  line  on  which  are  written 
the  place  and  date  of  execution,  but  no- 
where else,  is  not  conclusively  presumed  to- 
be  the  personal  obligation  of  the  signer,  but 
it  may  be  shown  by  parol  evidence  to  be- 
the  contract  of  the  corporation.  Second 
Xat.  Bank  v.  Midland  Steel  Co.  155  Ind. 
581.   59   X.   E.   8.33.  _    52:  307 

1108.  Parol  evidence  is  not  admissible  to 
show  that  a  person  who  signed  a  negotiable 
note  in  a  form  showing  an  individual  lia- 
bility intended  only  to  bind  a  corporation  of 
whieji  he  was  president,  although  he  added 
to  his  signature  a  description  of  his  official 
eapaeifv.  "Matthews  v.  Dubuque  Alattress 
Co.  87  towa.  240.  54  X.  W.  225,  19:  676 

llf^n.  Extrinsic  evidence  is  admissible  to 
show  as  between  the  original  parties  to  a 
note  reading  "We  promise."  etc.,  or  as  to 
one  wlio  took  the  note  merely  as  collateral 
\\  irh  notice  of  the  facts,  that  the  indorse- 
nu-nt  before  delivery  by  persons  described 
a-  dii'itors.  as  well  as  the  signature  by 
I  ,  i-(ins  dosriihed  as  president  and  secretary. 
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were  made  by  such  persons  soleJy  as  offi- 
cers of  the  corporation  and  to  bind  the  cor- 
poration only.  Kline  v.  Bank  of  Tescott, 
50  Kan.  91,  31  Pac.  688,  IB:  533 

1170.  A  negotiable  note  is  not  made  am- 
biguous, so  as  to  permit  parol  evidence  that 
it  was  intended  to  bind  a  corporation  only, 
when  it  reads  "We  promise,"  etc.,  and  is 
signed  by  an  individual  adding  "Pt."  to  his 
name,  by  reason  of  the  fact  that  it  is  made 
payable  at  the  office  of  the  corporation,  and 
ends  with  the  name  of  the  corporation  after 
the  Avords  "Accepted  March  21,  1889."  Mat- 
thews V.  Dubuque  Mattress  Co.  87  Iowa, 
246,  54  N.  W.  225,  19:  676 

1171.  Parol  evidence  is  inadmissible  to 
show  that  a  promissory  not  purporting  to 
be  that  of  a  corporation,  and  signed  by  a 
certain  person  as  president,  was  signed  by 
the  latter  in  his  individual  capacity.  Lieb- 
scher  v.  Kraus,  74  Wis.  387,  43  N.  W.  166, 

5:496 

1172.  Parol  evidence  is  not  admissible  to 
show  that  a  negotiable  note  signed  by  an 
individual  in  his  own  name  merely,  with 
nothing  on  its  face  to  show  any  intent  to 
bind  anyone  but  himself,  was  given  by  him 
as  president  of  a  corporation.  Sparks  v. 
Despatch  Transfer  Co.  104  Mo.  531,  15  S. 
W.  417,  12:  714 
Indorsements. 

For  Editorial  Notes,  see  infra,  XIIT.  §§  55, 
01. 

1173.  Parol  evidence  is  admissible  to  as- 
certain the  intention  of  the  parties,  where 
one  who  is  not  a  party  to  a  promissory 
note  signs  his  name  upon  the  back  of  it. 
Peterson  v.  Russell,  62  Minn.  220,  64  N.  W. 
555.  29:  612 

1174.  The  liability  intended  to  be  as- 
sumed by  a  stranger  to  a  promissory  note, 
who  places  his  name  on  the  back  of  it, 
mav  be  shown  bv  parol.  Kingsland  v. 
Koeppe,  137  111.  344,  28  N.  E.  48,         13:  649 

1175.  Parol  proof  may  be  received  to 
show  the  exact  liability  of  one  who  writes 
his  name  across  the  back  of  a  promissory 
note  before  it  is  delivered  to  the  payee,  by 
showing  the  agreement  and  understanding 
of  the  parties  at  the  time  of  such  indorse- 
ment. Fullerton  v.  Hill,  48  Kan.  558.  29 
Pac.  58.3,  18:  33 

1176.  Parol  evidence  is  not  admissible  to 
vary  the  effect  of  a  blank  indorsement, 
where  the  statute  provides  that  it  shall 
have  the  effect  of  an  ordinary  indorsement. 
Spencer  v.  Allerton,  60  Conn.  410,  22  Atl. 
778,  13:  806 

1177.  Parol  evidence  may  be  given  to 
show  that  the  terms  of  the  contract  when 
commercial  paper  is  indorsed  in  blank  are 
different  from  that  which  the  law  implies. 
United  States  Nat.  Bank  v.  Geer,  53  Xel). 
67.  73  N.  W.  260.  55  Neb.  462,  75  N.  W. 
1088._^  _  41 :  4,39 

1178.  A  restrictive  indorsement  in  unam- 
biguous language  cannot  be  onntradioted  or 
explained  by  evidence  resting  in  parol.      Id. 

1179.  Parol  evidence  is  admissible  to 
show  that  prior  to  the  transfer  of  a  note 
an  indorser  from  whom  payment  is  de- 
manded   had,    with    the    knowledge    of    the 


transferee,   given    instructions    for   the    de- 
struction   of    the    indorsement.     Gregg    v. 
Groesbeck,  11  Utah,  310,  40  Pac.  202,  32:  266 
Checks. 
See  also  supra,  1104. 

1180.  Parol  evidence  is  not  admissible  to 
prove  an  agreement  by  a  party  to  whom  a 
check  is  given  to  accept  a  bond  in  place  of 
it,  and  to  surrender  the  check.  La  Fayette 
County  Monument  Corp.  v.  Magoon,  73  Wis. 
627,  42  N.  W.  17,  3:  761 
Certificate  of  deposit 

1181.  A  certificate  of  deposit  payable  one 
year  after  date  is  a  contract  of  loan  by 
the  depositor  to  the  bank;  and  parol  evi- 
dence is  inadmissible  to  prove  a  contempor- 
aneous agreement  between  the  parties  that 
the  money  might  be  withdrawn  at  any 
time.  Baer's  Appeal,  127  Pa.  360,  18  Atl. 
1,  4:  609 
Warehouse  receipt. 

1182.  Warehouse  receipts  are  not  brought 
within  the  rule  that  parol  evidence  is  not 
admissible  to  establish  liability  upon  com- 
mercial paper,  by  a  statute  making  them 
negotiable  so  that  indorsement  will  trans- 
fer title.  Anderson  v.  Portland  Flouring 
Mills  Co.  37  Or.  483,  60  Pac.  839,        50:  235 

g.  Consideration. 

As  to  Commercial  Paper,  see   supra.   1155- 

1158. 
For  Editorial  Notes,  see  infra,  XII f.  §  58. 

Of  contract  generally. 

P'or  Editorial  Notes,  see   infra,  XIII.   §  58. 

1183.  Oral  evidence  is  not  admissible  to 
contradict  an  unilateral  agreement  so  far  as 
it  is  in  writing,  although  it  is  admissible 
to  show  the  consideration  or  conditions. 
Horn  V.  Hansen,  56  Minn.  43,  57  N.  W.  315. 

22:  617 

1184.  Parol  evidence  to  prove  want  of 
consideration  for  a  written  contract  recit- 
ing payment  of  the  consideration  cannot 
be  admitted  for  the  purpose  of  showing  that 
the  transaction  was  a  mere  offer  to  sell, 
and  not  an  actual  contract.  Schneider  v. 
Turner,  130  111.  28,  22  N.  E.  497,  6:  164 
Of  release. 

1185.  The  consideration  for  a  release  by 
an  injured  employee  to  his  employer,  ex- 
pressed as  being  "in  consideration  of  the 
employer's  agreement  to  pay  physician's 
and  hospital  charges"  and  a  specified  cash 
payment  to  the  employee,  is  contractual  so 
that  it  cannot  be  contradicted  by  parol. 
Indianapolis  Union  R.  Co.  v.  Houlihan,  157 
Ind.  494,  60  N.  E.  943,  54:  787 

1186.  Evidence  of  a  contemporaneous 
agreement  by  a  wife  to  procure  a  divorce 
from  her  husband  is  inadmissible  to  defeat 
recovery  by  her  upon  a  written  agreement 
valid  upon  its  face  for  the  release  of  her 
dower  rights  in  real  propertj^  of  the  hus- 
band, where  she  has  performed  the  written 
agreement  upon  her  part,  which  of  itself 
constitutes  a  consideration  for  tho  under- 
taking of  the  other  party,  and  after  such 
agreement  she  resumed  marital  relations 
with  hor  husband,  although  such  an  agree- 
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inent  would  be  admissible  if  the  action  Avere 

upon  a  bond,  bill,  or  note  to  prove  that  the 

consideration    was    unlawful.      Irvin    v.    Ir- 

vin,   IGH  Pa.  529,  32  Atl.  445,  20:  292 

Of  deed. 

See  also  supra,  1115,  1116. 

For  Editorial  Notes,  see  infra,  XIII.  §  58. 

1187.  Oral  evidence  as  to  the  considera- 
tion recited  in  a  written  agreement  is  in- 
admispjble  when  the  stipulation  as  to  the 
consideration  is  contractual, — as,  in  a  case 
where  a  conveyance  expressly  recites  that 
it  is  made  for  the  settlement  and  release 
of  specified  claims.  Baum  v.  Lvnn.  72 
Mass.  932,  18  So.  428.  '  30:  441 

1188.  Oral  proof  of  a  separate  agreement 
to  show  that  the  consideration  of  a  convey- 
ance which  recited  that  it  was  in  settle- 
ment and  release  of  the  claims  of  a  guar- 
dian and  ward  against  the  grantor,  included 
also  a  release  of  the  ward's  claim  against 
the  guardian,  is  inadmissible.  Id. 

1180.  A  deed  given  in  good  faith  for  a 
valuable  consideration  recited,  without 
fraud,  accident,  or  mistake,  cannot  be 
shown  by  parol  to  be  without  consideration 
and  to  have  been  given  merely  in  trust 
and  under  an  agreement  to  be  roconveyed 
upon  request.  Feenev  v.  Howard.  79  Cal. 
525,   21    Pac.    984.         "  4:  8:20 

1190.  A  deed  to  real  property  cannot  be 
invalidated  by  parol  evidence  showing  that 
there  was  no  consideration  for  its  execution, 
when  it  contains  a  recital  that  a  considera- 
tion had  been  received  by  the  grantor; 
nor  can  it  be  shown  by  such  evidence  that 
the  object  or  purpose  of  a  deed  duly  de- 
livered to  the  grantee  was  different  from 
that  implied  by  its  terms,  unless  executed 
to  secure  the  payment  of  a  debt  or  the 
performance  of  some  other  act.  Finlavson 
V.  Finlayson,   17  Or.  347.  21  Pac.  .57.  3:  801 

1191.  A  consideration  expressed  in  money, 
in  a  deed  from  father  to  daughter,  may  be 
shown  by  oral  evidence  to  have  Vieen  in 
fact  a  donation,  in  order  to  support  the  ti- 
tle of  a  purchaser  from  the  daughter  dur- 
ing her  coverture  liy  virtue  of  the  Oregon 
Constitution  and  statute*  allowing  a  mar- 
ried woman  to  cmtvev  proporl  v  acMpiired  by 
gift.  Velten  v.  (  aviiiack.  2:!'  Or.  282.  31 
Pac.  OoS.  20:  101 

1192.  The  acknowledgment  of  rc>-eipt  of 
the  consideration,  in  an  instrument  convey- 
ing real  estate,  niav  be  contradicted  bv  iia- 
rel.  Fnwlkcs  v.  Lea.  84  :\ris-.  .lOO.  36  ^o. 
103G.  r.8:  92.1 

1193.  Parol  evidenco  w,\v  lie  introduced 
to  show  tliat  tlie  true  cojisidciat  imi  for  n 
trnnsf'^'r  of  land  wa-  not  tliat  nauH'd  in  the 
deed,  but  the  payiiii-nt 
LTantor  to  the  prantce. 
tie-;  >ni(]cr-.(oo(l  that  ili<> 
jrraiitf'o  \va<  tci  he  ri">:\i,l  tn  lii:i:  by  tlic 
trra'itnr.  !>toiie  v.  Aliiitcr.  Ill  (.a.  i.".  .'id 
S.  f.  ?,-:>.].  oO;  ;!.-,(;  ; 
Of  mortsrag;e.  j 

ll'i'.   l-"\'iil('ii'T    i^   a'lnii^-iliio   071    Tho   trial  I 
of   a    foi-i'cln-urc    suit,   a-    a^'ai^-r    'be   nioit    i 
<r;i .jfo'-;    ('\c;-!i' rix,    t<i    -Ima'.-    Hiaf    fho    inori - 
ji-a'_'p    vjif    ^\•i^||ouf     any    i'Mn~iiI"i-a  t  i<  .n.    bill 
wa-    taken    b\'    1I10    iTinrf 'ja^'or   from    'tip    sun  I 


of  a  debt  of  the 
and  that  both  par- 
rnnncv  iiaid  bv  the 


merely  because  of  a  fear  that  the  latter 
might  not  be  able  to  take  care  of  the  prop- 
erty, but  might  lose  it  in  speculation  or 
otherwise;  and  it  is  immaterial  whether  or 
not  the  purpose  was  lawful  or  practicable 
or  possible.  Baird  v.  Baird,  145  N.  Y.  659, 
40  N.  E.   222,  28:  375 

Of  trust. 

1195.  The  consideration  for  an  express 
£rust  need  not  be  set  forth  in  the  writings, 
but  may  be  proven  bv  parol.  Ransdel  v. 
Moore,  153  Ind.  393,  53  N.  E.  767,  53:  753 
Of  municipal  ordinance. 

1196.  Parol  evidence  is  not  admissible  to 
show  that  a  company  agreed  to  be  bound 
by  the  terms  of  a  certain  city  ordinance 
relating  to  the  duties  of  street  railroad 
companies,  in  consideration  that  the  city 
council  would  pass  an  ordinance  permitting 
it  to  acquire  and  exercise  the  rights  and 
franchises  of  an  existing  street  railway 
company  which  was  not  bound  by  such  or- 
dinance, where  the  enabling  ordinance 
grants  the  new  company  all  the  rights, 
privileges,  and  franchises  of  the  old  one 
for  the  stated  consideration  that  the  new 
company  shall  assume  all  the  obligations 
and  duties  resting  on  the  old  one.  Western 
Pav.  <t  8.  Co.  V.  Citizens'  Street  R.  Co.  128 
Ind.  525,  20  N.  E.  188,  10:  770 

h.  Fraud;    Mistake. 

Fraud. 

For  Editorial  Notes,  see  infra,  XIII.  §  54. 

1197.  Parol  evidence  is  inadmissible  in  an 
action  merely  to  correct  an  executory  con- 
tract for  the  sale  of  land,  to  show  a  fraudu- 
lent amission  from  the  writing  of  part  of 
the  quantity  agreed.  Davis  v.  Elv,  104  N. 
C.  16.  10  S.  E.  138,  "      5:  810 

1198.  Parol  evidence  is  admissible  to  show 
fraudulent  misrepresentations  by  the  vend- 
or as  to  the  quantity  of  the  land  sold, 
though  not  in  any  manner  incorporated  in 
the  deed  consummating  the  contract, 
(lustafson  v.  Rustemevcr,  70  Conn.  125,  39 
Atl.  104.  '  39:  644 

1199.  In  an  equitable  suit  to  have  land 
declared  to  be  held  in  trust  for  plaintiff's 
benefit,  if  an  alleged  voluntary  conveyance 
by  plaintiff  to  defendant  is  relied  upon  to 
establish  the  trust,  evidence  Ls  admissible 
to  show  that  the  conveyance  was  for  the 
purpose  of  defrauding  creditors.  Pittman 
V.   Pittman,   107  N.  C.  159,  12  S.  E.  61, 

11:  456 

1200.  Parol  evidence  of  fraudulent  repre- 
sentations relatitig  to  the  character  of  goods 
sold,  throwing  the  purchaser  off  his  guard 
and  leading  him  to  forego  an  examination, 
is  not,  wlieii  expressly  offered  for  the  piir- 
pose  of  showing  fraud,  inadmissible  on  the 
pronnd  that  it  tends  to  contradict  a  written 
iiiTitract.  although  the  written  contract  of 
-a.lc  contained  no  warranty.  Maver  v. 
Dcui.   M.-,  N".  Y.  550.  22  N.  E'.  201.     '  .l:  540 

V2("!l.  AA'Ikmo  an  au'cnt  of  an  insurer  has 
cliea  +  '^il  the  insured  into  signing  a  warranty 
in]  Tu'.ying  the  premiinn.  and  the  policy 
lias  lii'cn  issnod,  upoii  the  false  statements 
of   the  airont   himself,   the   insured    mav   in- 
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troduce  parol  evidence  to  prove  the  fact, 
and  hold  the  insurer  to  the  actual  con- 
tract. Kister  v.  Lebanon  Mut.  Ins.  Co.  128 
Pa.  553,  18  Atl.  447,  5:  646 

Mistake. 

See  also  infra,  1218,  1219. 
For  Editorial  Notes,  see  infra,  XIII.  §§  54, 
59. 

1202.  No  proof  as  to  mistake  or  error  can 
be  heard  in  court  to  contradict  the  provi- 
sions of  a  statute  which  is  perfectly  regu- 
lar on  its  face  and  has  passed  its  several 
readings  and  been  duly  ratified.  Russell  v. 
Ayer,  120  N.  C.  180,  27  S.  E.  133,         37:  246 

i.  Condition;     Trust;    Mortgage. 

Condition. 

See  also  supra,  1183. 

For   Editorial  Notes,  see  infra,  XIII.   §   61. 

1203.  That  conditions  were  annexed  to 
the  delivery  of  a  deed  which  was  made  to 
the  grantee's  agent,  the  nonperformance  of 
which  ha.s  rendered  the  deed  inoperative, 
cannot  be  shown  by  parol.  Hubbard  v. 
Greeley,  84  Me.  340,  24  Atl.  799,       17:  511 

1204.  Parol  evidence  is  inadmissible  to 
show  that  a  deed  delivered  to  the  grantee 
and  absolute  on  its  face  shall  take  effect 
only  upon  the  performance  of  some  condi- 
tion or  the  happening  of  some  contingency 
unexpressed  therein.  Whitney  v.  Dewey, 
10  Idaho.  633,  80  Pac.   1117,  69:572 

1205.  An  oral  condition  that  an  order 
shall  "\)e.  no  sale"  if  the  market  price  is 
not  as  it  is  represented  is  a  condition  sub- 
sequent, and  not  precedent,  and  cannot  be 
proved  to  affect  the  terms  of  an  uncondi- 
tional written  order.  Lilienthal  v.  Suffolk 
Brew.  Co.  154  Mass.  185,  28  N.  E.  151, 

12:  821 

1206.  Parol  evidence  is  not  admissible  to 
show  that  a  will  was  executed  in  contem- 
plation of  marriage.  Ellis  v.  Darden,  86 
Ga.    368.    12   S.    E.    652,  11:  51 

1207.  Evidence  that  a  drug  firm  of  which 
the  secretary  and  business  manager  of  a 
corpoi-ation  was  a  partner  had,  with  his 
knowledge,  illegally  sold  liquor  as  a  bever- 
age within  a  village,  and  that  he  refused 
to  permit  other  parties  to  sell  liquor  there- 
in, is  admissible  in  a  suit  in  ejectment  by 
the  corporation  to  enforce  a  forfeiture  for 
breach  of  a  condition,  inserted  in  deeds  of 
village  lots  conveyed  by  it,  prohibiting  the 
sale  of  intoxicating  liquor  on  the  premises, 
not  only  for  the  purpose  of  showing  that 
the  reason  of  the  insertion  of  the  condition 
was  to  give  the  secretary  and  business 
manager  a  monopoly  of  the  sale  of  liquor 
within  the  village,  but  also  as  tending  to 
show  a  waiver  of  the  condition  on  the  part 
of  the  corporation.  Chippewa  Lumber  Co. 
V.  Tremper,  75  Mich.  36.  42  N.  W.  5.32. 

4:  .373 
Trust. 

See  also  supra,  1195. 
For  Editorial  Notes,  see  infra,  XI 11.   §   60. 

1208.  Tt  is  competent  to  prove  by  parol 
evidence  that  land  conveyed  to  a  grantee  by 
a  deed  absolute  on  its  face  is  in  fact  held 
by    him    in    trust    for    charitable    uses,   but 


such  evidence  should  be  clear,  convincing, 
and  conclusive.  Mannix  v.  Purcell,  46  Ohio 
St.   102,  19  N.  E.  572,  2:  753 

1209.  Where  a  father  purchases  land,  and 
has  it  conveyed  to  his  son,  the  presumption 
is  that  the  purchase  was  intended  to  be 
an  advancement  or  gift  to  the  son,  and  no 
trust  results  in  favor  of  the  father.  But 
extrinsic  evidence,  either  written  or  parol, 
is  admissible  on  behalf  of  the  father  to  re- 
but this  presumption,  and  to  show  that  a 
trust  results  in  his  favor.  McClintock  v. 
Loisseau,  31  W.  Va.  865,  8  S.  E.  612, 

2:  816 

1210.  Parol  evidence  is  admissible  in  an 
action  by  one  of  two  joint  grantors  against 
the  grantee,  to  prove  that  the  grantee  of 
the  cotenants  was  a  trustee  merely  for  the 
purpose  of  selling  the  land  and  dividing  the 
proceeds  among  the  cotenants.  Collar  v. 
Collar,  75  Mich.  414,  42  N.  W.  847,       4:  491 

1211.  A  partnership  agreement  to  acquire 
a  lease  of  a  particular  property  for  mining 
purposes,  made  before  the  lease  has  been 
obtained,  can  be  proved  by  parol,  where  the 
lease  was  acquired  in  the  name  of  one  of 
the  partners  pursuant  to,  and  applied  to 
partnership  uses  under,  the  agreement. 
Read  v.  Meagher,  14  Colo.  335,  24  Pac.  681, 

9:  455 
Mortgage. 
Application  of  Strict  Rule  as  to  Sufficiency 

to  Show,  see  Appeal  and  Error,  768. 
See  also  supra,   1099,   1194;   Contracts,   190. 

1212.  Oral  evidence  that  a  deed  was  given 
merely  as  security  for  notes  can  be  -given 
by  the  grantee  to  disprove  a  claim  by  the 
grantor  that  the  deed  was  intended  to  pay 
the  notes.  Loud  v.  Hamilton  (Tenn.  Ch.)  51 
S.  W.  140,  45:  400 

1213.  Parol  evidence  will  be  received  to 
show  that  the  transaction  which  was  ap- 
parently an  absolute  conveyance  was  in 
fact  a  mortgage;  but  it  seems  that,  where 
the  papers  show  on  their  face  a  mortgage, 
parol  evidence  will  not  be  admitted  to  show 
that  it  was  in  fact  a  sale.  Gassert  v. 
Bogk,  7   Mont.  585,   19  Pac.  281,         1 :  240 

j.  To  Identify  Subject  or  Person. 

Subject. 

Curative  Act  as  to,  see  Constitutional  Law, 

124. 
Retrospective  Statute  as  to,   see   Statutes, 

510. 
For  Editorial  Notes,  see  infra,  XIII.   §  56. 

1214.  Parol  evidence  is  admissible  to  des- 
ignate the  particular  property  described 
and  identified  by  a  written  contract  for  its 
conveyance,  and  wliicli.  was  in  the  contem- 
plation of  the  parties  in  making  the  con- 
tract. ^Moavon  v.  ]\Ioavon.  114  Ky.  855,  72 
S.  W.  33.    ■  ■  60:  415 

121.".  When  payment  of  taxes  is  relied 
upon  in  support  of  a  claim  of  title  by  ad- 
verse possession,  it  is  competent,  if  the 
assessment  list  does  not  describe  the  claim- 
ant's property  so  particularly  as  to  make  it 
certain  that  it  embraces  the  precise  strip 
in  nuestinn.  for  the  assessor  who  made  tlje 
assessment  from  an  actual  view  of  the  land 
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to  testify  as  to  whether  or  not  the  strip 
was  actually  assessed  to  claimant.  Wren 
V.  Parker,  67  Conn.  529,  18  Atl.  790,  6:  80 

1216.  Parol  evidence  is  admissible  to  iden- 
tify leased  premises.  Bulkley  v.  Devine, 
127  111.  406,  20  N.  E.  16,  3:  330 

1217.  Where  a  devise  to  a  certain  town- 
ship is  made,  and  there  is  more  than  one 
of  the  same  name  in  the  state,  evidence  is 
admissible  to  prove  which  was  intended. 
Skinner  v.  Harrison  Twp.  116  Ind.  139,  18 
X.  E.  529,  2:137 

1218.  Extrinsic  evidence  is  admissible  to 
identify  land  owned  by  a  testator  with  that 
described  in  a  devise  as  belonging  to  him 
with  a  misdescription  of  the  quarter  sec- 
tion in  which  it  was  located.  Eckford  v. 
Eckford,  91  Iowa,  54,  58  N.  W.  109, 

26:  370 

1219.  A  devise  of  land  in  the  "northwest", 
quarter  of  a  certain  section  of  land  cannot 
be  shown  by  parol  evidence  to  mean  land  in 
the  southwest  quarter,  as  such  a  change 
would  amount  to  a  reformation  of  the  will. 
Bingel  v.  Volz,   142   111.   214,   31   N.   E.    13, 

16:  321 

1220.  Parol  evidence  is  not  admissible  to 
identify  a  document  referred  to  in  a  will, 
where  the  will  attempts  to  incorporate  the 
contents  of  the  document  without  identify- 
ing it  in  a  clear,  explicit,  and  unambiguous 
manner.  Brvan's  Appeal,  77  Conn.  240,  58 
Atl.  748,  *  68:  353 
Persons. 

For  Editorial  Notes,  see  infra,  XIII.'  §   56. 

1221.  Parol  evidence  is  admissible  to  show 
that  taxes  were  in  fact  paid  by  a  person 
other  than  the  one  named  as  payer  in  the 
tax  receipts.  Gage  v.  Hampton,  127  111.  87, 
20  N.  E.  12,  2:  512 

1222.  Extrinsic  evidence  is  admissible  to 
identify  the  plaintiffs  in  an  action  on  a 
foreign  judgment  in  favor  of  a  partnership 
as  those  to  whom  the  description  of  the 
judgment  creditors  in  the  record  by  part- 
nership name  properlv  applies.  Fisher  v. 
Fielding.  67  Conn.  91,  34  Atl.  714.       32:  236 

122.?.  Parol  evidence  is  admissible  to  show 
that  the  person  whom  a  daughter  of  testa- 
tor married  is  one  of  a  family  into  which, 
by  his  will,  he  had  prohibited  any  of  his 
children  from  marrying.  Phillips  v.  Ferger- 
son,  85  Va.  509,  8  S.  E.  241.  1:  837 

k.  Cirouinstances. 

See  also  supra,  1145-1147.  1207  :  infra,  1651. 

1224.  If  a  written  contract  is  ambiguous 
or  obf-cure  in  its  terms,  so  tliat  the  con- 
tractual intention  of  the  parties  cannot  be 
undcrs-tnod  from  a  mere  inspection  of  the 
instrnment,  extrinsic  evidence  of  the  sub- 
ject-matter of  the  contract,  of  tlie  relations 
of  the  parties  to  each  other,  and  of  the 
facts  and  circumstances  surrounding  them 
when  tliey  entered  into  the  contract,  may 
be  received  to  enable  tlie  court  to  make 
a  propor  iiitcrprotat  Imh  nf  the  instrument. 
LT'ii^le  V.  Scoiti-li  Tnion  e^  X.  Tns.  f'n.  48 
ria.    S2.    :17    S<,.    -)t;2.  fl7:  581 

l-_'-2."i.   A   .wiitra.-t    I'm-  tli(<    -ale  of   land   b.- 


ing  ambiguous  on  its  face  as  to  whether 
it  is  a  contract  of  sale  in  gross  or  of  sale  by 
the  acre,  parol  evidence  of  the  circumstances 
which  surrounded  the  parties  and  their  sit- 
uation when  the  contract  was  made,  and 
their  conduct  in  carrying  it  into  execution, 
is  admissible  as  an  aid  in  interpreting  it. 
Newman  v.  Kay,  57  M^-  Va.  98,  49  S.  E. 
926,  68:  908 

1226.  In  an  action  by  an  oflScer  of  a  cor- 
poration to  recover  salary  which  is  alleged 
to  have  been  fixed  by  a  vote  of  the  board 
of  directors,  parol  evidence  is  admissible  to 
show  that  the  vote  was  never  communicated 
to  or  accepted  by  the  plaintiff;  and  for  this 
purpose,  proof  of  the  circumstances  attend- 
ing the  transaction  may  be  given.  Sears 
V.  Kings  County  Elev.  r'.  Co.  152  Mass.  151, 
25  N.  E.  98,       '  9:  117 

1227.  Evidence  that  the  settlement  of  a 
suit  for  money  loaned  and  on  a  prosecu- 
tion for  fornication  committed  on  a  certain 
day  included  a  cause  of  action  for  breach  of 
a  promise  of  marriage,  made  on  the  same 
day,  is  admissible  in  a  suit  for  such  breach 
of  promise.  Dierstein  v.  Schubkagel,  131 
Pa.  46,  18  Atl.  1059,  6:  481 

1.  Concerning  Records. 

Best    and    Secondary    Evidence,    see    supra, 

771-774.  783-789. 
As  to  Invalidity  of  Statute,  see  Statutes, 

118. 
See  also  infra,  XII.  h. 

Of  public  board. 

See  also  infra,  2308-2310. 

1228.  Oral  testimony  from  the  secretary 
of  a  public  board,  that  a  statement  in  a 
certified  copy  of  its  regulations  had  been  in- 
terlined pending  the  case,  but  was  no  part 
of  the  original  record,  is  not  admissible  to 
impeach  a  certified  copy  of  the  record  of 
the  board.  State  v.  Main,  69  Conn.  123, 
37  Atl.  80,  36:023 
Legislative  journals. 

See  also  Statutes.  12.3-125,  135. 

1229.  Parol  testimony  cannot  be  admit- 
ted to  impeach  legislative  journals  and  rec- 
ords. White  v.  Hinton,  3  Wyo.  753,  30  Pac. 
953,  17:  66 

1230.  Evidence  assailing  the  integrity  of 
legislative  journals,  which  the  Constitution 
requires  to  be  kept,  by  showing  the  falsity 
of  entries  as  to  the  presence  of  members 
when  determining  an  election  contest,  is 
inadmissible,  since  the  court  is  without  ju- 
risdiction to  go  behind  the  record  made  by 
the  legislature  under  the  Constitution. 
Ta^'lor  V.  Beckham.  108  Ky.  278,  50  S.  W. 
177,  49:  258 
Judicial  record. 

1231.  Evidence  that  no  witnesses  Avere 
sworn  or  hearing  had  before  a  probate  judge 
as  stated  in  the  records  of  the  probate  court 
is  inadmissible.  Gallup  v.  Smith.  59  Conn. 
354.  22   Atl.  334.  12:  353 

12.32.  On  a  motion  to  remand  a  case 
songht  to  be  brought  to  a  Federal  court 
from  a  state  court  by  removal,  when  it 
is  allcsed  that  the  record  of  the  state  court 
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misstates  the  facts  because  of  an  error  on 
the  pui-t  of  a  ministerial  officer  of  the  state 
court  in  making  up  the  record,  parol  testi- 
mony is  competent  to  show  the  fact,  though 
the  same  may  contradict  the  record  as  made 
up  l>v  the  clerk.  Stephens  v.  St.  Louis  &  S. 
F.  R.  Co.  47  Fed.  530,  14:  184 

1233.  Parol  testimony  of  declarations 
made  by  a  deceased  person  as  to  his  title 
to  lands  is  not,  if  unsupported  by  other  cir- 
cumst^inces,  sufficient  to  contradict  a  ju- 
dicial record  and  sherifl''s  deed  which  pur- 
port to  convey  the  absohite  title  to  him, — 
especIaHy  after  the  lapse  of  nearly  twenty 
years  from  the  alleged  time  of  their  utter- 
ance. Davis  V.  Green,  102  Mo.  170,  14  S. 
W.  876,  11:90 

1234.  Oral  evidence  is  admissible  in  sup- 
port of  a  plea  of  res  judicata  to  show  the 
facts  determined  on  the  former  trial.  State 
ex  rel.  Remley  v.  Meek,  112  Iowa,  338,  84  N. 
W.  3,  51 :  414 

1235.  A  rule  of  court  requiring  a  state- 
ment of  objections  to  the  making  absolute, 
at  the  expiration  of  a  six  months'  period,  of 
a  divorce  nisi,  to  be  in  writing,  verified  by 
affidavit,  if  sufficient  to  prevent  the  intro- 
duction of  oral  evidence  within  that  period, 
is  not  effectual  to  exclude  such  evidence  of 
a  cause  arising  after  such  period,  which 
may  influence  the  judge  in  refusing  to  make 
the  decree  absolute.  Pratt  v.  Pratt,  157 
Mass.  503,  32  N.  E.  747,  21 :  97 

m.  Character  of  Party. 

Relation   of   Parties   to   Commercial  Paper, 
see   supra,   1159-1172. 

Agency. 

1233.  Parol  evidence  is  admissible  to  show 
that  the  one  who  signed  a  memorandum 
for  the  sale  of  goods  necessary  to  satisfy 
the  statute  of  frauds  acted  as  agent  for  the 
one  who  is  seeking  to  enforce  the  contract, 
so  as  to  permit  him  to  maintain  the  action. 
Usher  v.  Daniels,  73  N.  H.  206,  60  Atl.  746, 

69:  629 


VII.  Opinions    and   Conclusions, 
a.  In  General. 

Weight     of    Opinion     Evidence,    see    infra, 

2202-2206. 
Prejudicial  Error  as  to.  see  Appeal  and  Er- 
ror, 930,  931,  954. 
Review  of  Discretion  as  to,  see  Appeal  and 

Error.  544.  545. 
Sufficiency   of   Objection   as  to   Competency 

of  Witness,  see  Appeal  and  Error,  305. 
Question    for    Jury    as    to    Competency    of 

Witness  to  Give,  see  Trial,  104. 
Striking  out,  see   Trial,  29. 
Order  of  Admission,  see  Trial,  26. 
Instruction     as     to     credibilitv     of     Expert 

Testimony,  see  Trial.  721-723. 
Cross-Examination     of     Expert     Witnesses, 

see  Witnesses,  119-123. 
Contradiction     of     Expert     Witnesses,     see 

Witnesses,  177-179. 
L.R.A.  Dig.— 81. 


See  also  supra,  982;  infra,  2128;  Witnesses, 

1,  2. 
For  Editorial  Notes,  see  infra.  XIII.  §§  63- 

65. 

1237.  Opinions  of  witnesses  expert,  or 
other,  are  not  admissible  where  the  circum- 
stances can  be  fully  and  adequately  de- 
scribed to  the  jury,  and  are  such  that  their 
bearing  on  the  issue  can  be  estimated  by 
all  men  without  special  knowledge  or  train- 
ing. Graham  v.  Pennsylvania  Co.  139  Pa. 
149,  21  Atl.  151,  12:  293 

1238.  An  expert  witness  cannot  give  his 
opinion  as  to  one  of  the  disputed  facts  of 
the  case.  Granev  v.  St.  Louis;  I.  M.  & 
S.  11.  Co.  157  Mo.  666,  57  S.  W.  276,    50:  153 

1239.  A  question  calling  for  the  opinion 
of  an  expert  witness  upon  a  matter  not  in 
issue  before  a  court  is  properly  excluded. 
Johnson  v.  Union  P.  Coal  Co.  28  Utah,  .506, 
76  Pac.  1089,  67 :  506 

1240.  An  expert  may  testify  directly  from 
personal  investigation  as  to  his  opinion  on 
a  matter  of  scientifie  investigation.  Green 
V.  Ashland  Water  Co.  101  Wis.  258,  77  N. 
W.  722,  43:  117 

1241.  A  civil  engineer  testifying  as  an  ex- 
pert may  refer  to  standard  works  upon  the 
subject  of  civil  engineering  as  corroborating 
his  opinion.  Scott  v.  Astoria  &  C.  River 
R.  Co.  43  Or.  26,  72  Pac.  594,  62:  543 

1242.  An  expert  witness  is  not  deprived 
of  the  right  to  give  his  opinion,  when,  in 
response  to  an  objection  that  he  is  referring 
to  authorities,  the  court  instructs  him  to 
tell  what  he  knows,  what  his  experience  has 
been,  and  what  his  opinion  is.  Mitchell  v. 
Leech,  69  S.  C.  413,  48  S.  E.  290,        66:  723 

b.  Hypothetical  Questions. 

First  Objecting  to  Form  of  on  Appea.1,  see 

Appeal  and  Error,  642. 
Review  of  Discretion  as  to,  see  Appeal  and 

Error,  546. 
Sufficiencv    of    Objections    to,    see    Appeal 

and  Error,  306. 
Prejudicial    Error    as    to,    see    Appeal    and 

Error,  965. 
On  Cross-Examination,  see  Witnesses,  120. 
See  also  infra,  1295. 

1243.  Opinion  evidence  based  upon  dis- 
puted evidentiary  facts,  not  a  subject  of 
scientific  investigation  is  not  admissible, 
except  in  response  to  properly  framed  hy- 
pothetical questions.  Green  v.  Ashland  Wa- 
ter Co.  101  Wis.  258,  77  N.  W.  722. 

43:  117 

1244.  The  opinion  of  medical  experts, 
founded  on  testimony  already  in  the  case, 
can  only  be  given  on  a  hypothetical  case; 
and  the  hypothesis  must  be  clearly  stated, 
so  that  the  jury  may  know  with  certainty 
upon  precisely  what  state  of  assumed  facts 
the  expert  bases  his  opinion.  Kerr  v.  Luns- 
ford.  31  W.  Va.  659,  8  S.  E.  493,  505.  2:  668 

1245.  A  hypothetical  question  must  be 
based  upon  facts  which  there  is  evidence 
to  prove.  Russ  v.  Wnbash  Western  I».  Co. 
112  Mo.  45,  20  S.  W.  472,  18:  823 
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1246.  A  hypothetical  question  which  does 
not  state  the  facts,  but  leaves  it  to  an  ex- 
pert witness  to  determine  the  truth  of  tes- 
timony as  to  such  facts,  is  improper.       Id. 

1247.  A  hypothetical  question  may  be 
predicated  upon  the  testimony  of  plaintiff 
in  an  action  to  recover  damages  for  mal- 
practice. Longan  v.  Weltmer,  180  Mo.  322, 
79  S.  W.  655,  64:  969 

1248.  A  medical  expert  cannot,  in  an  ac- 
tion to  recover  for  injuries  alleged  to  have 
been  caused  by  a  fall  upon  a  defective  side- 
walk, be  permitted  to  give  his  opinion  as 
to  the  cause  of  the  condition  of  a  person  in 
a  hypothetical  case  stated  to  him,  which 
embraces  the  evidence  which  has  been  intro- 
duced concerning  the  injured  person,  since 
it  is  a  usurpation  of  the  province  of  the 
jury.  Jones  v.  Portland,  88  Mich.  598,  50 
N.  W.  731,  16:437 

1249.  T^Tien  a  medical  expert  is  asked  to 
give  his  professional  opinion  to  a  jury,  not 
upon  matters  within  his  own  knowledge, 
but  upon  a  hypothetical  case  founded  upon 
the  testimony  of  witnesses  previously  ex- 
amined in  the  case,  the  questions  to  him 
must  be  so  shaped  as  to  give  him  no  oc- 
casion to  mentally  draw  his  conclusion  from 
the  Avhole  evidence,  or  a  part  thereof,  and 
from  these  conclusions,  so  drawn,  express  his 
opinion,  or  to  decide  as  to  the  weight  of 
evidenre  or  the  credibility  of  witnesses;  and 
his  answers  must  be  such  as  not  to  involve 
any  sur-h  conclusion,  so  drawn,  or  any  opin- 
ion of  the  expert  as  to  the  weight  of  the 
evidence  or  the  credibility  of  witnesses. 
Kerr  v.  Lunsford.  31  W.  Va.'  659,  8  S.  E.  493. 
505.  2:  668 

1250.  In  putting  hypothetical  questions  to 
expert  witnesses,  ponnsel  may  assume  the 
fa<-ts  in  accordance  with  their  theory  of 
thorn ;  it  is  not  essential  that  he  state  the 
facts  as  they  exist,  but  the  hypothesis 
shoiiM  he  based  on  a  state  of  facts  which 
the  ovidenoe  in  the  cause  tends  to  prove. 

Id. 

1251.  A  hypothetical  question  need  not 
embrace  or  cover  all  the  facts  in  the  case, 
when  it  assumes  the  existence  of  a  state  of 
facts  Vviiieh  the  evidence  directly,  fairly, 
and  reasonably  tends  to  establish  or  justify, 
and  linos  not  transcend  the  range  of  evi- 
dence. Donvor  &  R.  O.  K.  Co.  v.  Roller.  41 
C.  C.  A.  22.  ion  Fed.  7;^S.  49:  77 

12-"2.  Answors  should  not  be  permitted  to 
hypotliofirnl  f|iio~tions  from  v.iiich  an  ele- 
ment "Dvnliably  the  most  important"  has 
lioon  loi't  <iut.  Wostoni  Assur.  Co.  v.  .T.  H. 
:\[.!i|l. .,;,,!  Co.  2S  C.  C.  A.  157.  51  U.  ?.  App. 
577.  S.-l  Fo,l.  Sn.  40:  561 

125:1.  ITyyiotholicfil  r|',io;ti( -is  put  to  an 
oxiici'l  \\itiio--s  iiin>{  lio  !ki~o(1  upon  facts 
adiiiii '  c'l  i>r  p-tnlili- iii'il.  nr  ^^■1nV•^l.  if  con- 
tro\-i-rl  Oil.  iiii'j'lit  lio  li  Lii' iriNndy  fontid  by 
tlio  jury  fr.'iii  11^-  I'xiili'iiri'.  aiiil  slKnild  al-o 
oiiiiindv  all  11|.'  lari-  rola1  iiiLi-  to  Ibo  =iibjoot 
upii'i  \\liirli  tile  iiiiinimi  of  tlip  witnoss  is 
askiwl.  A\'ii  1  rii'.ii'iL'-  V.  0;i-'j";ifil.  T.'^  ATinn. 
34-1.  S]    X.  \y.   11.  17:  141 

]'2~)\.  At'tfi"  iinniif'iMt  iiii_'  a  evoat  iiiiiiibor 
of  faot=  a-  th"  1ia-:~  ]<<r  a  liypni  lnMi.-a ! 
qiii--liiiii   t'l   ail    i-x["-it    it   if-  imj.iroper  to   in- 


corporate the  entire  testimony  of  a  witness 
without  stating  it  to  be  considered  "in  con- 
nection with"  the  other  facts  and  proposi- 
tions named.  Re  Barber's  Estate.  63  Conn. 
393.  27  Atl.  973,  22:  90 

1255.  Medical  experts  may  give  an  opin- 
ion as  to  when  and  where  a  person  con- 
tracted a  disease,  upon  hypothetical  ques- 
tions .stating  the  facts  testified  to  by  such 
person  and  including  substantially  all  of 
such  testimonv.  Kliegel  v.  Aitken.  94  Wis. 
432,  69  N.  W.'67,  35:  249 

1256.  A  physician  cannot  be  asked  wheth- 
er or  not  in  his  judgment,  from  testimony 
that  he  has  heard,  an  autopsy  was  such  as 
to  enable  a  physician  to  state  the  cause  of 
death  with  any  degree  of  certainty,  b\it  the 
question  should  recite  the  scope  and  char- 
acter of  the  autopsy.  Man\ifacturers'  Aeci. 
Indemnitv  Co.  v.  Dorgan.  16  U.  S.  App.  290, 
7  C.  C.  a'  581.  58  Fed.  945,  22:  620 

1257.  The  fact  that  hypothetical  'ques- 
tions to  a  physician  are  based  in  part  upon 
his  personal  examination  and  knowledge 
does  not  make  them  objectionable.  Selleck 
V.  Janesville,  100  Wis.  157,  75  N.  W.  975. 

41 :  563 
As  to  sanity  or  testamentary  capacity. 
Preindicial    Fvror   as   to,    see    Appeal    and 

Error,  926. 
For  i..iit(priai   .>otes,  see  infra.  XIII.  §  65. 

1258.  In  making  hypothetical  questions 
as  to  insanity,  a  rule  should  not  be  laid 
down  Avhich  Avill  exclude  any  portion  of  the 
actual  history  of  the  case  of  which  evi- 
dence has  been  given,  on  the  ground  that 
these  matters  have  no  tendency  by  them- 
selves to  support  the  claim  of  insanitv. 
Prentis  v.  Bates,  93  Mich.  234,  53  N.  W. 
15.^  17:  494 

1250.  A  hypothetical  question  to  an  ex- 
pert witness  testifying  to  a  person's  mental 
condition,  about  which  he  has  no  personal 
knowledcre.  is  improper  if  it  fails  to  present 
facts  which  it  includes,  in  their  just  and 
true  relation,  and  causes  them  to  appear  in 
one  that  is  untrue  and  unjust.  Re  Barber's 
Estate,  63  Conn.  393.  27  Atl.  973,        22:  90 

1260.  The  fact  that  many  persons  after 
conversing  with  a  testator  and  observing  his 
conduct  believed  him  to  be  insane  is  not  a 
proper  one  upon  which  to  base  a  hypotheti- 
cal question  to  an  expert  as  to  his  capacity 
to  form  an  opinion  regarding  testator's  san- 
ity.— at  least  if  the  conversations  and  de- 
scriptions of  conduct  are  not  stated:  nor  is 
the  fact  that  persons  who  observed  his  con- 
duct advised  his  wife  that  it  was  unsafe  for 
her  to  remain  alone  with  him.  Id. 

1261.  In  a  hypothetical  question  to  an  ex- 
pert as  to  his  capacity  to  form  an  opinion 
regarding  the  sanity  of  a  testator  attacked 
because  of  an  insane  delusion  as  to  the  ille- 
gitimacy of  his  ohildren.  which  is  based  on 
their  being  disinherited,  the  true  value  of 
the  estate  and  the  amount  given  the  chil- 
dren should  be  stated,  and  not  the  inven- 
toiy  value  and  the  counsel's  statement  that 
tlio  children's  share  was  "inconsiderable" 
aiii1   amounted  to  "practical  disinheritance." 

Id. 

1262.  To  obtain  a   legal  answer  from   an 
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expert  on  the  question  of  the  sanity  of  the 
accused,  the  hypothetical  question  need  not 
contain  all  the  testimony  bearing  upon  it. 
Burt  V.  State. -38  Tex.  Crim.  Rep.  397.  40 
S.  W.  1000,  43  S.  W.  344,  39:  305 

1263.  The  state  may  formulate  a  hypo- 
thetical question  for  an  expert  as  to  the  in- 
sanity of  the  accused,  embracing  such  facts 
as  it  deems  proper  and  competent,  and.  if 
defendant  is  not  satisfied,  he  has  the  privi- 
lege of"  submitting  his  case  embracing  any 
or  all  the  testimony  introduced  on  the  trial. 

Id. 

12G4.  A  hypothetical  question  by  con- 
testant to  an  expert  witness  upon  the  ques- 
tion of  incapacity  of  a  testator  need  em- 
brace only  the  facts  which  the  evidence  of 
the  contestants  tends  to  prove,  and  not 
those  alleged  by  proponents,  which  he  de- 
nies, or  those  which  are  irrelevant.  Re 
Miller's  Will,  179  Pa.  645,  36  Atl.  139. 

39 :  220 

c.  Cause  and  Effect. 

Of  Phvsical  Condition,  see  infra.  1290-1297. 

Of  Death,  see  infra,  1298-1301. 

Effect  of  Injury  or  Disease,  see  infra,  1302- 

1307. 
Review  of  Discretion  as  to,  see  Appeal  and 

Error,  538. 
See  also  infra,  1606. 

1265.  Opirfions  of  witnesses  as  to  what 
attracts  children  to  water,  or  as  to  whether 
or  not  boys  like  to  ride  on  a  plank  in  the 
water,  are  inadmissible.  Cooper  v.  Over- 
ton, 102  Tenn.  211,  52  S.  W.  183,  45:  591 

1266.  The  opinion  of  an  expert  as  to  the 
actual  effect  of  the  use  of  naphtha  in  refer- 
ence to  danger  from  fire  is  incompetent. 
First  Cong.  Church  v.  Holvoke  ;Mut.  F.  Ins. 
Co.  15S  Mass.  475,  33  X.  E.  572.         19:  .587 

1267.  That  a  Avitness  did  not  see  the  fire 
will  not  preclude  his  testifying  that  it 
consumed  certain  property,  where  he  states 
that  he  knows  of  his  own  knowledge  that 
it  did  so.  To  exclude  the  evidence  it  must 
appear  that  his  knowledge  was  fotindod  so 
entirely  on  hearsay  as  to  be  inadmissible. 
Missouri  P.  E.  Co.  v.  Sherwood,  84  Tex.  125. 
19S.  W.  455,  17:643 

126S.  Lapse  of  time  after  the  fall  of  a 
building  before  persons  who  testify  a.«  ex- 
perts as  to  whetiier  it  fell  before  or  after 
a  fire  saw  it  will  not  wholly  exchule  their 
opinions,  if  timbers,  upon  tlie  condition  of 
wliicli  the  opinions  were  largely  ffinned. 
were  still  lying  in  the  ruins  when  their  in- 
spertion  was  made.  "Western  Assur.  Co.  v. 
•T.  TT.  Mohlman  Co.  28  C.  C.  A.  157.  51  T'. 
S.  App.  577.  8.3  Fed.  811.  40:  501 

12(i9.  The  opinions  of  car  in>|iectors  with- 
out scientific  knowledge  or  praivioal  experi- 
ence in  the  handling  of  mnving  cars  and 
trains  are  not  conclusive  as  to  the  causes 
which  may  operate  to  derail  a  car  or  pre- 
vent its  trucks  from  working  properlv. 
Bndizo  V.  Arovjaivs  Louisiana  &  T.  P.  &  S. 
S.  Co.  ins  La.  34!).  .32  So.  .5.35.  r,S:  3-33 

1270.  A  iiiillw  rlLjlit  A\irli  no  pxpericnrc  in 
tli<'    inaiiuriiftnrc  or  testinn-  of  ~\\r]\   artir-les 


cannot  give  his  opinicn  as  to  what  caxised 
a  pullev  to  break.  Duntlev  v.  Tnnian,  P. 
&  Co.  42  Or.  334,  70  Pac.  529',  59:  785 

1271.  A  professor  of  physics  of  twenty- 
four  years'  experience,  who  has  traveled 
10,000  miles  and  made  experiments  on  the 
effect  of  a  moving  train  on  the  air  around 
it,  cannot  express  the  opinion,  as  an  expert 
witness,  that  the  tendency  of  a  train  of  a 
certain  length,  moving  at  a  certain  speed, 
would  be  to  suck  persons  standing  near  it 
under  its  wheels,  if  he  is  not  shown  to  have 
any  knowledge  of  that  fact  by  reading,  ex- 
periment, or  observation.  Graney  v,  St. 
Louis,  I.  M.  &  S.  R.  Co.  157  Mo.  666,  57  S. 
W.  276,  50:  153 

1272.  A  general  inquiry  regarding  rumors 
and  publications  and  testimony  upon  other 
trials,  and  the  opinion  of  the  witnesses  as 
to  the  effect  thereof  upon  the  character  of 
the  plaintiff  in  a  libel  suit,  is  not  competent 
on  an  issue  of  the  truth  of  a  libel.  Brewer 
V.  Chase,  121  Mich.  526,  80  N.  W.  575, 

46:  397 

1273.  Testimony  of  witnesses  as  to  the 
general  effect  in  commercial  circles  upon  the 
credit  of  a  person,  of  a  rating  by  a  com- 
mercial agency,  is  inadmissible,  being  only 
the  opinion  of  the  witnesses  about  a  mat- 
ter that  the  jury  were  capable  of  judging. 
Bradstreet  Co.  v.  Gill,  72  Tex.  115.  9  S.  W. 
75.3,  2:  405 

d.  Physical  Conditions;   Medical  Testimony. 

Admissibility    of    Medical    Books    in    Evi- 
dence, see  supra.  IV.  o. 
Sanity  or  Capacity,  see  infra,  VII.  e. 

Physical  condition. 

See  also  infra.  1248.  12.58-1264,  1409.  1410. 

1274.  One  farmer  who  has  lived  near  an- 
other and  worked  with  him,  both  before 
and  after  the  latter's  arm  was  broken,  is 
competent  to  testify  to  the  physical  ability 
of  the  latter  before  and  after  the  injurv. 
Lawson  v.  Conawav,  37  W.  Va.  159,  16  S.  E. 
564.  ■  18:  627 

1275.  Persons  not  experts,  having  knowl- 
edge of  the  facts,  may  testify  as  to  the 
conduct  of  a  person  injured  by  a  railway 
collision  soon  after  the  accident,  and  as  to 
the  state  of  his  health  since,  as  compared 
\n'th  what  it  was  before  the  accident. 
Peterson  v.  Seattle  Traction  Co.  23  Wash. 
615.  63  Pac.  530.  65  Pac.  543.  53:  586 

1276.  Opinions  of  non]irofessional  wit- 
nesses as  to  the  condition  of  health  or  tlic 
pain  suffered  by  a  person  iniured,  basfil 
upon  personal  observations  while  in  attend- 
ance upon  such  person,  are  adinissihlc. 
Shelhv  V.  Claoeti.  16  Ohio  St.  549.  22  X. 
F.  407.  '  5:  606 

1277.  In  an  action  against  a  city  for  an 
injury  consisting  of  a  broken  limb  resulting 
from  a  defective  sidewalk,  testimony  of  the 
luisbaml  f)f  plaintiff  that  she  suffered  (hir- 
ing the  ncccs.;ary  treatment  of  the  limb  is 
adnii-sil)]p.  (Joshcn  v.  England.  110  IthI. 
368.  21   X.  E.  977.  5:  253 

1278.  In  an  action  for  iicizligence  in  wliii-h 
the  iniurv  sustained  is  a  broken  limb.  wher<- 
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the  husband  of  the  plaintiff  has  testified  to 
[;oing  to  the  plaintiff's  assistance,  taking  off 
her  shoe,  and  the  doctor's  setting  her  foot, 
it  is  proper  to  ask  him,  "Do  you  know  what 
was  the  matter  with  it"  and  for  him  to 
answer.  "I  think  it  was  broken."  Id. 

Medical  testimony  generally. 
Cross-Examination   of   Medical    Expert,   see 

Witnesses,  119,  121-123. 
See    also    supra,    1244,    1248,    1249,    1255- 

1257;  infra,  1347. 

1279.  A  medical  expert  may  testify 
whether  or  not  an  injured  condition  of 
plaintiff's  arm  might  coexist  with  the  fact 
of  lier  ability  to  use  it  in  a  manner  wit- 
nessed by  the  jury.  Graves  v.  Battle  Creek, 
95  Mich.  266,  .54  N.  W.  757.  19:  641 

1280.  In  an  action  for  an  injury  consist- 
ing of  a  broken  limb,  resulting  from  negli- 
gence, testimony  of  a  surgeon,  on  the 
examination  of  the  injury,  as  to  what  bone 
was  fractured,  and  as  to  the  character  of  the 
fracture,  is  admissible,  Goshen  v.  England, 
119  Tnd.  368,  21  N.  E.  977,  5:  253 

1281.  The  opinion  of  an  expert  witness  as 
to  the  nature  and  extent  of  an  injury  to  a 
person  is  not  inadmissible  because  based 
in  part  on  the  statements  of  the  injured 
person.  Louisville,  IST.  A.  &  C.  R.  Co.  v. 
Snider,  117  Tnd.  435,  20  N.  E.  284,        3:  434 

1282.  That  a  physician  is  employed  to  ex- 
amine a  person  who  has  been  negligently 
injured,  for  the  express  purpose  of  giving 
his  testimony  in  a  suit  to  be  brought  for 
the  injury,  does  not  render  such  testimony 
incompetent;  but  that  fact  may  be  con- 
sidered by  the  jurv  as  affecting  its  weight. 
.Tones  v.  Portlandf  88  Mich.  598,  50  N.  W. 
731,  16:  437 

1283.  A  physician  may  state  his  opinion 
as  to  the  probable  further  duration  of  a 
confinement  case  had  he  reached  the  mother 
at  a  time  when  all  but  the  head  and  one 
arm  of  the  child  had  been  delivered.  West- 
ern U.  Teles.  Co.  v.  Church.  3  Xeb.  (l  nof.) 
22.  no  X.  W'.  878.  57 :  905 

12S4.  Where  tuberculosis  developed  in  the 
knee  of  a  person  injured  by  a  railroad  acci- 
dent, and  there  is  evidence  tending  to  show 
tliat  the  knoe  was  injured  by  the  accident, 
it  is  not  error  to  permit  a  witness  to  state 
that  tuberculosis  may  be  caused  to  center 
'■'at  the  ])oiiit  of  trauma."  upon  the  ground 
that  there  is  no  evidence  upon  which  to 
ba=se  such  testininuv.  (hieaco  Citv  R.  Co. 
v.  Saxby.  213  Til.  274.  72  X.  E.  755.  "   68:  164 

128.")  Pliysiciaiis  iiot  claiming  or  pretend- 
ing to  know  nnytliing  about  the  practice  of 
maiiiictip  healing  are  com])ctent  to  testify 
a<  (()  flio  ])ro]vri(>ty.  in  any  case,  of  gi\'ing 
]iar(ic'Mlar  treatment  to  a  patient  in  the 
(■ondii  ion  of  one  to  ■\\'lioiii  it  was  ii"i\'en  bv 
^iK'li  li.Ml,.r<.  Lon-an  v.  Woltmer.'  ISO  Afo. 
:'r2-l.  70  S.   \V.  6.1.-;.  64:  960 

|-J>^(i,  A  pli.x  sicinri  of  another  school  is 
Tiot  coiiiiH'i  cut  io  (>\iirr~=:  an  o]»inion  as  to 
11i('  "[.(M-t  iii'~s  of  llic  i  I'oat  mt'iit  iri\'('n  by 
an  o-i  cooi't  Ii  in  r-a-e  of  di-ca-c  of  the  lii]). 
niil'<-  it  a|i]ioar~  that  briili  -.iliool<  omiilov 
i  !ic  -ami'  l!'''ahnerii  in  ^]\i-]\  •■■,\<f~.  ( li'aiiiu'i'r 
V.  <ii!'.  is:   M...    ](I7,  R-  S.  W.  1114.       70:  40 

I2^M.   A    i>li\-i'-ian   of  one   -ihoo]    mav  fj"- 


tify  as  to  the  correctness  of  the  diagnosis  of 
a  case  which  one  of  another  school  treated 
as  dislocation  of  the  hip  joint,  where  the 
diagnosis  of  dislocation  and  of  disease  of 
the  joint  is  the  same  in  all  schools  of 
medicine.  Id. 

1288.  Expert  testimony  to  show  that 
death  might  result  to  a  woman  in  child- 
birth from  blood  poisoning  by  carelessness 
on  the  part  of  a  physician  who  had  shortly 
before  been  attending  other  patients  af- 
fected by  blood  poison  and  other  contagious 
diseases  is  admissible  in  an  action  by  such 
physician  for  libel  because  of  charges  made 
by  a  board  of  health  against  him  of  care- 
lessness in  the  treatment  of  obstetrical 
cases,  although  there  was  no  testimony 
tending  to  show  that  plaintiff  had  treated 
such  cases  of  blood  poison  or  had  communi- 
cated such  disease  to  his  patients,  where 
the  defense  is  not  justification,  but  that 
defendants  had  reason  to  believe,  and  did 
believe,  the  charges  to  be  true,  since  the 
defendants  were  entitled  to  prove  that 
they  believed  the  charges  to  be  true,  and 
that  if  that  belief  had  been  well  founded, 
the  serious  consequences  charged  would 
have  been  the  natural  result,  at  least  where 
the  statute  provides  that  in  every  case  the 
defendant  may  prove  any  mitigating  cir- 
cumstances to  reduce  the  amount  of  dam- 
ages. Mauk  V.  Brundage,  68  Ohio  St.  89, 
67  N.  E.  152,  62:477 

1289.  A  physician  who  made  an  autopsy 
may  state  that  there  was  no  need  of  what 
was  called  an  air  or  water  test  with  the 
heart,  when  the  sufficiency  of  the  autopsy 
is  questioned.  Manufacturers'  Acci.  In- 
demnity Co.  V.  Dorgan,  16  U.  S.  App.  290, 
7  C.  C.  A.  581,  58  Fed.  945,  22:  620 
Cause  of  physical  condition. 

See  also  infra,  1255. 

1290.  The  opinion  of  a  physician  that  a 
wound  on  the  interior  of  the  womb  of  a 
woman  could  not  have  been  self-inflicted  is 
admissible  as  expert  testimony.  State  v. 
Lee,  65  Conn.  265,  30  Atl.  1110.  27:  498 

1291.  An  opinion  by  a  physician  that  the 
condition  of  a  patent  is  the  result  of  injury 
and  shock  of  some  sort  is  not  incompetent, 
when  it  is  derived  from  his  own  knowledge, 
attendance,  treatment,  and  examination  of 
the  patient,  though  based  in  part  upon  her 
statements  and  complaints,  made  at  dif- 
ferent times,  as  to  her  pains  and  sufferings. 
Denver  &  R.  G.  R.  Co.  v.  Roller,  41  C.  C.  A. 
22.  TOO  Fed.  738,  49:  77 

1292.  Medical  experts  who  have  heard 
plaintiff,  in  an  action  against  a  railroad 
company  for  maltreatment  alleged  to  have 
caused  a  miscarriage,  give  part  of  her  testi- 
mony, and  have  heard  the  remainder  read, 
may  testify  what,  in  their  opinion,  was  the 
cause  of  the  miscarriage,  assuming  such 
iestinionv  to  be  true.  ^VfcKeon  v.  ChicafTO. 
M  &  St!  P.  R.  Co.  94  Wis.  477.  69  X.  W. 
17,-,.  35:2.52 

1  •_*!»".  A  ]iliysician  may  testify  that  the 
conijition  of  an  injured  person  could  have 
been  iTodiiced  by  contact  Avith  a  heavily 
iliar'M'd    electric   wire.      Block  v.   "Milwaukee 
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Street  R.  Co.  89  Wis.  371,  61  N.  W.  1101, 

27 :  365 

1294.  A  duly  qualified  surgeon  who  lias 
testified  fully  as  to  the  condition  in  which 
he  found  a  limb  which  had  previously  been 
amputated  may  properly  be  asked  his  opin- 
ion as  to  the  cause  of  such  condition.  Tullis 
V.  Rankin,  6  X.  D.  44,  68  X.  W.  187,    35:  449 

1295.  An  opinion  as  to  the  exciting  cause 
of  inflammation  in  a  leg,  given  on  a  hypo- 
thetical question  based  only  on  testimony 
as  to  a  kick,  while  there  was  also  evidence 
as  to  a  different  cause,  is  error.  Vosburg 
V.  Putney.  80  Wis.  523,  50  X.  W.  403, 

14:226 
12il6.  A  witness's  testimony  that  she 
knows  of  nothing  else  which  could  have 
caused  her  illness  except  the  exposure  on 
which  her  husband's  action  for  damages  is 
l>ased  is  admissible  in  connection  with  the 
details  of  her  exposure  and  sickness.  Pull- 
man Palace  Car  Co.  v.  Smith,  79  Tex.  468, 
14  S.  W.   993,  13:  215 

1297.  One  present  at  the  killing  cannot 
state  to  the  jury  his  impression  of  the  ef- 
fect which  a  beating  by  one  person  of  an- 
other was  producing,  in  an  action  to  hold 
a  third  person  liable  in  damages  for  killing 
the  former,  where  there  is  nothing  to  pre- 
vent his  describing  to  the  jury  what  he 
saw.  Tucker  v.  State  use  of  Johnson,  89 
Md.  471,  43  Atl.  778,  44  Atl.  1004,  46:  181 
Cause  of  death. 

See  also  supra,  1256,  1297. 

1298.  An  expert  cannot  be  permitted  to 
give  his  opinion  that  a  person  died  from 
drinking  polluted  water  furnished  by  a 
water  company  when  the  evidence  does  not 
exclude  the  possibility  of  other  sources  of 
contagion.  Green  v.  Ashland  Water  Co.  101 
Wis.  258,  77  X.  W.  722,  43:  117 

1299.  The  rule  permitting  a  physician  to 
testify  as  to  the  cause  of  a  person's  death 
does  not  include  his  opinion  as  to  the  cause 
of  the  fever  which  resulted  in  death.         Id. 

1.300.  An  opinion  of  a  physician  that 
death  was  occasioned  by  injuries,  based  on 
evidence  before  him,  cannot  be  allowed 
when  the  action  does  not  show  the  facts 
upon  which  the  opinion  was  based.  Foster 
V.  Fidelitv  &  C.  Co.  99  Wis.  447.  75  X.  W. 
6'».  40:  833 

l.']m.  A  physician  may  give  an  opinion 
Thar  the  condition  of  the  lungs  of  a  person 
found  dead  in  shallow  water  was  what  it 
would  have  boon  if  he  had  fallen  and  been 
'ituniiod  in  the  water.  Manufacturers'  Acci. 
Indemnity  Co.  v.  Dorcan.  IG  U.  S.  App.  290. 
7  C.  C.  a'.  581,  ."kS  Fed.  94.5.  22:  620 

Effect  of  injury  or  disease. 
Prejudicial    Error    as    to.    «oe    Appeal    and 
Error,  975. 

1302.  A  physician  >]ic;ikinir  a-  an  expert 
can  to>tifv  a^  to  the  effect  of  a  personal  in- 
jury. Evansville  &  T.  H.  R.  Co.  v.  Crist, 
lin   Tiid.   440.    19  X.   E.   310.  2:  4.-10 

1303.  The  opinion  of  a  physician  may  nc 
giv(>ii  as  to  what  may  be  the  result  nf  a 
disease  in  the  natural  and  ordinary  conrsc. 
Albert]  v.  Xew  York.  L.  E.  .<l-  W,  R.  Co.  IIS 
X.  Y.  77.  23  X.  E.  35_.  C:  Ttl.l 

1304.  A  physician 'may   testify  as  to   the 


length  of  time  that  a  person  suflfering  from 
disease  will  live,  although  stating  that  he 
can  only  give  the  probability  from  the 
history  of  other  similar  cases.  Id. 

1305.  A  doctor's  opinion  of  the  reasonable 
probability  of  the  ultimate  recovery  of  a 
person  from  injuries  is  not  inadmissible. 
Block  V.  Milwaukee  Street  R.  Co.  89  Wis. 
371,  61  N.  AV.  1101,  27:  365 

1306.  A  physician's  testimony  that  a 
person  will  require  future  attendance,  by 
reason  of  an  injury,  on  an  average  of  twice 
a  week,  is  incompetent  as  invading  either 
the  field  of  baseless  conjecture  or  that  of 
common  knowledge.  Selleck  v.  Janesville, 
104  Wis.  570,  80  X.  W.  944,  47 :  691 

1307.  A  physician  who  has  testified  as  to 
the  permanency  of  an  injury  received  ^y 
a  passenger  through  the  carrier's  negli- 
gence may  be  permitted  to  give  his  opinion 
as  to  how  the  injury  will  affect  ability  to 
perform  labor.  Palmer  v.  Warren  Street  R. 
Co.  206  Pa.  574,  56  Atl.  49,  63:  507 

e.  Sanity;  Capacity. 

See  also  supra,  1258-1264. 

Sanity. 

For   Editorial   Xotes,    see    infra.    XIIT.     §§ 
64-68. 

1308.  A  physician  may  give  an  opinion  as 
to  the  sanity  of  a  person  accused  of  crime, 
if  it  is  based  upon  a  sufficient  observation 
of  him.  Burt  v.  State,  38  Tex.  Crim.  Rep. 
397,  40  S.  W.  1000,  43  S.  W.  344,  39:  305 

1309.  A  minister  who  has  read  authors  on 
moral  and  intellectual  science,  but  nothing 
on  insanity  or  medical  jurisprudence,  cannot 
give  an  opinion  :is  an  expert  upon  the 
sanity  of  one  accused  of  crime.  Id. 

1310.  Acquaintances  of  a  person  whose 
sanity  is  the  subject  of  judicial  inquiry, 
when  alile  to  instance  expressions  or  acts  of 
sanity  or  insanity,  although  not  experts, 
may  give  their  opinions  as  to  the  sanity  or 
insanity  of  the  person.  Re  Christensen's 
Estate,"  17  Utah.  412,  53  Pac.  1003,      41:  504 

1311.  A  sherifT  may  give  his  opinion  as  to 
the  sanity  of  an  accused  person  in  his 
custody,  based  upon  observations  made 
after  he  had  warned  him.  Burt  v.  State,  38 
Tex.  Crim.  Rep.  397.  40  S.  W.  1000.  43  S. 
W.  344,  39:  305 

1312.  On  a  trial  for  nnirder.  where  in- 
sanity is  interposed  as  a  defense,  a  non- 
expert witness,  after  testifying  to  the  acts, 
conduct,  and  appearance  of  the  defendant, 
may  state  whether  such  acts,  conduct,  and 
a]ipearance  impressed  him  as  being  rational 
or  irrational.  Queenan  v.  Territory.  11 
Okla.  261.  71  Pac.  218.  fi'l :  324 

1313.  An  opinion  as  to  sanity  may  be 
given  by  a  nonexpert  witness  whn  has 
iiiv(>n  a  very  full  detail  of  the  facts  upon 
which  the  opinion  is  based.  Burt  v.  State. 
3S  •]"o\.  Crim.  Rep.  307.  40  S.  W.  100(1,  43 
S.   \V.  344.  30:  305 

1314.  Aficr  one  accu-cd  of  murder  has 
(ill'ei'ed  evidence  of  his  demeanor  for  the 
puDiose  of  c<iii\incing  the  jury  of  his  in- 
sanity   at    the    time    of   trial,    for    the    pur- 
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pose  of  raising  the  presumption  of  insanity 
when  the  crime  was  committed,  a  person 
who  is  acquainted  with  him  may  testify 
that  he  is  simulating.  Id. 

1315.  Nonexpert  witnesses  cannot  express 
a  general  opinion  as  to  sanity;  nor  can 
they  give  an  opinion  independent  of  the 
facts  and  circumstances  within  their  own 
knowledge;  but  they  can  detail  the  facts 
known  to  them  which  show  insanity,  ana 
thereupon  express  an  opinion  as  to  the 
sanity  of  the  person  whose  mental  con- 
dition is  being  investigated.  Armstrong  v. 
State,  30  Fla.  170,  11  So.  618,  17:  484 

1310.  An  opinion  as  to  sanity,  based  on 
observations  of  the  accused,  is  not  inad- 
missible because  at  the  time  they  were 
made  the  accused  was  in  the  jail  unwarned. 
Burt  V.  State,  38  Tex.  Grim.  Rep.  397,  40  S. 
W.   1000,  43  S.  W.  344,  39:  305 

Testamentary  capacity. 

For    Editorial    Notes,    see    infra,    XIII.    §§ 
65-68. 

1317.  Nonexpert  opinions  as  to  the  sound- 
ness of  mind  of  a  person  should  be  pre- 
ceded by  testimony  as  to  the  facts,  acts, 
declaration,  etc.,  of  the  subject  of  inquiry. 
Sheehan  v.  Kearney,  82  Miss.  688,  21  So.  41. 

35:  102 

1318.  A  witness  who  has  testified  to  his 
acquaintance  with  a  testator  and  to  his 
appearance,  conduct,  and  conversation  on 
different  occasions,  and  has  given  his  opin- 
ion, founded  on  such  facts,  that  the  testator 
was  of  sound  mind,  may  be  asked  whether 
he  observed  anything  in  the  testator  at  any 
time  to  indicate  mental  unsoundness. 
Kimberly's  Appeal,  68  Conn.  428,  36  Atl. 
847.  37:261 

1319.  Ordinary  witnesses,  whatever  their 
opportunities  of  observation,  cannot  give, 
in  M.i.ssachusetts,  a  mere  opinion  as  to  the 
mental  condition  of  a  testator.  Williams 
v.  Spencer,  150  Mass.  346,  23  N.  E.  105. 

5:  790 
1.320.  The  opinion  of  an  attesting  witness 
to  a  will,  formed  at  another  time,  before  or 
after  the  execution  of  the  will,  in  respect 
to  tlie  testator's  mental  capacity,  stands 
like  that  of  any  other  witness,  and  is  not 
admissible  in  a  state  where  opinions  of 
ordinary  witnesses  are  inadmissible.  Id. 

1321.  An  opinion  as  to  the  capacity  of  a 
person  to  make  a  will  cannot  be  given  by 
a  witness,  as  that  is  a  legal  conclusion,  al- 
though a  competent  witness  may  n'vve  an 
opinion  as  to  the  mental  condition  of  a 
testator.  T?rown  v.  Mitchell,  88  Tex.  .350. 
.31    S.  W.   021,  36:  64 

1322.  A  witness  cannot  be  permitted  to 
express  an  opinion  on  the  testamentary  in- 
capacity of  a  person  until  he  lias  testified 
to  something  in  the  appearance  of  the  party 
which  is  sufficient  at  least  to  justify  infer- 
I'lice  of  incompetcncv.  Prentis  v.  Bates  03 
Mich.   234.   .'".3  X.  W.    153,  17:494 

1.323.  Tlic  superintendent  of  an  insane 
asyhiin  cannot  give  an  opinion  as  to  the 
ini'iital  condition  of  a  former  patient,  based 
on  the  records  of  the  asylum,  made  before 
III'  wii-  connected  with  it,  ulicrc  it  does  not 
.ippcar   that   he   has   any   knowledge   of  the 


methods   of   keeping  the  records   employed 
at  the  time  they  were  made.  Id. 

1324.  The  attention  of  an  expert  wit- 
ness on  the  question  of  sanity  may  be 
called  to  such  acts  as  are  claimed  by  one 
party  to  show  sanity,  and  his  opinion  taken 
as  to  whether  the  existence  of  these  facts, 
together  with  those  claimed  to  have  been 
proved  by  the  other  party,  was  inconsistent 
with  the  claim  of  insanity.  Id. 

f.  Values;   Damages, 

Best  and  Secondary,  see  supra,  789. 
Sufliciency  of,  to  Go  to  Jury,  see  Trial,  77. 
For  Editorial  Notes,  see  infra,  XIII.  §§  63, 
64. 

1325.  Where  a  witness  is  familiar  with 
saloon  property,  and  has  been  engaged  in 
biuying  and  selling  it  for  eight  years,  he  is 
competent  to  express  his  judgment  as  to 
its  value.  Hangen  v.  Hachemeister,  114  N. 
Y.  560,  21  "N.  E.  1046,  5:  137 

1320.  A  person  may  be  competent  to 
testify  as  to  the  value  of  coins  although  he 
has  not  bought  and  sold  such  articles  up  to 
the  day  of  trial.  Smith  v.  Minneapolis 
Library  Board,  58  Minn.  108,  59  N.  W.  979, 

25:  280 

1327.  Testimony  of  persons  who  have  had 
actual  experience  in  the  transaction  of  in- 
surance business,  as  to  particulars  and  re- 
sults of  such  business,  may  be  received  in 
an  action  seeking  lost  profits  for  breach  of  a 
contract  for  employment  as  general  insur- 
ance agent.  Wells  v.  National  Life  Asso. 
39  C.  C.  A.  476,  99  Fed.  222,  53:  33 

1S28.  A  diver  who  has  examined  a  vessel 
sunk  while  burning  is  not  incapacitated  to 
give  his  opinion  that  the  vessel  is  a  total 
loss,  by  the  fact  that  he  regarded  himself 
as  not  competent  to  estimate  the  cost  of 
repairs  necessary  to  replace  it.  Jackson  v. 
British  America  Assur.  Co.  106  Mich.  47, 
63  N.  W.  899,  30:  636 

1329.  In  case  of  injury  to  a  traction 
engine  from  a  defect  in  a  highway,  after 
proof  by  mechanical  experts  as  to  the  dam- 
age thereto  and  evidence  by  them  that  the 
boiler  contains  braces  on  the  inside,  the  in- 
jury to  which  cannot  be  known,  an  esti- 
mate by  them  of  such  injury  is  not  in- 
competent as  being  speculative  or  vague 
and  indifferent.  Moore  v.  Kenockee  Twp. 
75  :^Iich.  332,  42  N.  W.  944,  949.         4:  555 

1330.  The  testimony  of  mechanics,  ma- 
chinists, and  experts  in  the  business,  who 
speak  from  actual  examination  and  ex- 
perience, giving  reasons  for  their  opinion,  is 
competent  evidence  to  show  permanent  in- 
jury sustained  by  a  traction  engine  precipi- 
tated through  a  defective  bridge  to  the 
creek  below.  Id. 
Services. 

See  also  infra.  1351,  2203,  2204. 
For  Editorial  Notes,  see  infra,  XIIL  §§  63, 
04. 

1331.  The  opinions  of  attorneys  may  be 
given  as  to  the  value  of  an  attorney's 
service  for  which  there  is  no  statutory  or 
established   charge.     Louisville.  N.   A.   &  C. 
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R.  Co.  V.  WallafP.  136  Til.  87.  26  X.  E.  493, 

11:  787 

1332.  One  may  give  testimony  as  to  the 
value  of  his  services  performed  under  a  con- 
tract though  he  had  never  engaged  in  like 
service  before,  where  he  is  shown  to  be  a 
man  of  extended  business  experience.  Jen- 
nev  Electric  Co.  v.  Branham,  145  Ind.  314, 
41' N.  E.  448,  33:  395 

1333.  Nonexperts  shown  to  be  familiar 
with  the  extent  and  character  of  services  in 
the  sale  of  property  may  properly  giA'e 
their  opinion   of  the   value   of  the  services. 

Id. 
Animals. 

1334.  A  shipper  of  stock  may  give  an 
opinion  as  to  what  the  value  of  stock  would 
have  been  at  destination  if  they  had  not 
been  injured  in  transportation.  ^li.s.souri 
P.  R.  Co.  V.  Pagan,  72  Tex.  127,  9  S.  W. 
749.  2:75 

1335.  Farmers  who  know  the  value  of  a 
shepherd  dog  wliich  i-^  eliiefly  valuable  for 
his  ability  to  herd  cattle  and  horses  can 
give  their  opinions  as  to  the  value,  without 
showing  that  the  dog  has  a  marketable 
value  on  accoiuit  of  his  breed  or  peculiar 
(jualities,  which  make  him  salable  at  some 
approximatclv  regular  price.  Bowers  v. 
Horan,  93  Mich.  420,  53  N.  W.  535,      17:  773 

1336.  The  value  of  a  dog  which  has  no 
market  value  may  be  shown  by  proving  the 
pedigree,  characteristics,  and  qualities  of 
the  dog,  and  then  proving  by  witnesses  who 
know  these  things  their  opinions  as  to  the 
value.  Hodges  v.  Causey,  77  Miss.  353.  26 
So.  945,  48:  96 
Real  property. 

Best  and  Secondary,  see  supra,  789. 
Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror, 944. 
See  also  infra,  1348-1350. 
For  Editorial  Notes,  see  infra,  XIII.  §  64. 

1337.  The  opinions  of  witnesses  as  to  the 
value  of  land  are  not  admissible,  where  they 
never  saw  it  until  several  years  after  the 
beginning  of  the  suit.  San*^  Diego  Land  & 
T.  Go.  V.  Neale,  88  Cal.  50,  25  Pac.  977, 

11:  604 

1338.  Testimony  as  to  the  value  of  land 
is  not  inadmissible  because  based  upon  the 
value  of  other  tracts  in  the  neighborhood. 
Morrison  v.  Watson,  101  N.  C.  332,  7  S.  E. 
795.  1:833 

1339.  Where,  in  the  trial  of  an  insane  dev- 
isavit  vel  non,  the  contestants,  on  the 
question  of  the  testator's  capacity,  offered  a 
witness  Avho  testified  that  about  three 
montlis  before  the  execution  of  the  will  the 
testator  had  sold  a  property  for  $10,000, 
and  it  was  sold  very  cheaply:  the  pro- 
ponents offered  the  purchaser  of  the  prop- 
erty, who  testified  he  had  paid  full  value  for 
it ;  the  contestants  then  offered  a  witness 
who  had  occupied  the  pru|)erty  as  lessee, 
and  testified  he  knew  its  value,  and  asked 
the  witness,  "What  is  the  property  worth?"' 
— the^  proponents  objected,  objection  was 
sustained,  and  contestants  excepted. — held, 
that,  if  errbr,  it  was  not  a  reversible  error. 


•Johnson.  P..  dissenting.     Kerr  v.   Lunsford, 
31  W.  Va.  659,  8  S.  E.  493,  505,  2:  668 

1340.  A  farmer  not  engaged  in  buying 
and  selling  real  estate,  not  knowing  the 
market  value  of  real  estate,  not  living  in 
the  neighborhood  of  the  land  inquired  about, 
and  who  does  not  know  its  situation  and 
fertility,  its  advantages  and  disadvantages, 
cannot,  as  a  witness,  give  his  evidence  as 
to  the  value  of  the  land  before  and  after  the 
appropriation  of  the  right  of  way  by  a  rail- 
road company.  A  farmer  conversant  with 
the  land  as  to  its  situation,  soil,  advantages, 
etc.,  is  competent  as  a  witness  to  the  value, 
as  having  particular  knowledge  of  the  facts 
in  issue.  Lerov  &  W.  R.  Co.  v.  Ross,  40 
Kan.  508,  20  Pac.  197,  2:  217 

1341.  Upon  the  measure  of  damages  for 
making  false  representations  as  to  the  area 
of  the  real  property  owned  by  a  corporation 
for  the  purpose  of  effecting  a  sale  of  ita 
stock,  opinion  evidence  is  not  admissible  as 
to  how  much  less  the  property  is  worth 
than  it  would  have  been  if  it  had  been  as 
represented.  Boddy  v.  Henry,  113  Iowa, 
462,  85  X.  W.  771,  53:  769 

1342.  Opinions  of  witnesses  as  to  the 
value  of  property  before  and  after  a  change 
in  a  street  grade  are  competent  evidence 
on  the  question  of  damage  caused  by  the 
change.  Blair  v.  Charleston,  43  AV.  Va.  62. 
26  S.  E.  341,  35:  852 

1343.  In  an  action  against  a  city  to  re- 
cover for  the  depreciation  in  the  value  of 
property  by  reason  of  lowering  the  grade  of 
the  street  in  front  of  such  property,  it  is 
not  error  to  permit  a  witness  to  testify  that 
the  property  is  worth  a  certain  sum  less,  or 
one  third  less,  on  account  of  the  change  of 
grade,  where  such  witness  has  already 
testified  what  the  value  was  before  the 
grade  was  altered.  Topeka  v.  Martineau,  42 
Kan.  387,  22  Pax;.  419,  5:  775 

1344.  The  measure  of  damages  to  prop- 
erty arising  from  the  operation  of  a  rail- 
road near  it  cannot  be  shown  by  asking  a 
witness  what,  in  his  opinion,  is  the  deprecia- 
tion in  value  of  the  property  by  reason 
of  the  operation  of  the  road,  excluding  from 
consideration  all  damages  sustained  in  com- 
mon with  the  community  at  large;  he  must 
be  required  to  state  the  value  of  the  prop- 
erty before  the  road  was  built,  and  its  value 
afterwards,  and  the  cause  of  the  deprecia- 
tion, if  any.  Gainesville,  H.  &  W.  R.  Co.  v. 
Hall,  78  Tex.  169,  14  S'.  W.  259,  9:  298 

1345.  Opinions  as  to  the  diminution  in 
value  of  property  by  reason  of  the  location 
in  its  vicinity  of  a  manufacturing  establish- 
ment, and  a  comparison  by  witnesses  of  the 
value  before  and  after  such  location,  are 
not  admissible  on  the  question  of  the 
amount  of  danuige  which  must  be  paid  the 
owner  because  of  injuries  done  by  the 
establishment.  Robb  v.  Carnegie,  145  Pa. 
324,  22  Atl.  640,  14:  329 

1346.  Expert  testimony  is  not  necessary 
for  the  determination  of  the  value  of  city 
propertv.  Jones  v.  Erie  &  W.  V.  R.  Co.  151 
Pa.  3C/25  Atl.  134,  17:  758 
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g.  Contingent    Results;    What    might'  have 
Been. 

See  also  supra,  1290,  1293;  infra,  1401. 

1347.  A  physician  shown  competent  to 
testify  as  an  expert  can  give  his  opinion 
as  to  whether  a  child  would  have  been  bom 
alive  if  he  had  received  medical  assistance 
in  time.  Western  U.  Teleg.  Co.  v.  Cooper, 
71  Tex.  507.  9  S.  W.  598,  1:  728 

1348.  Evidence  as  to  what  the  value  of 
land  would  have  been  if  a  railway  had  been 
constructed  in  accordance  with  a  contract 
is  admissible  on  the  question  of  damages  for 
breach  of  the  contract.  Blagen  v.  Thomp- 
son. 23.  Or.  239,  31  Pac.  647,  18:  315 

1349.  An  opinion  of  a  witness  as  to  what 
the  rental  value  of  property  would  have 
been  several  years  after  a  railroad  was 
built  in  front  of  it,  if  the  road  had  not 
been  built,  is  not  competent  evidence. 
Kernochan  v.  Xew  York  Eley.  R.  Co.  130  N. 
Y.  651.  29  X.  E.  245.  14:  673 

1350.  In  an  action  by  a  landowner  to 
compel  a  company  operating  an  elevated 
railroiul  in  the  street  in  front  of  his  proper- 
ty to  pay  the  damage  done  him  by  cutting 
off  tli*^  easements  of  light,  air,  and  access 
connected  with  such  property,  an  expert 
witness  cannot  be  permitted  to  state  what, 
in  his  opinion,  the  amount  of  such  damage 
is,  nor  what  would  have  been  the  present 
value  of  the  land  if  the  road  had  not  been 
built.  Roberts  v.  Xew  York  Elev.  R.  Co. 
128  X.  Y.  455,  28  X.  E.  486.  13:  499 

1351.  A  witness  cannot  give  an  opinion  as 
to  the  probability  of  continued  aid  from  a 
parent  to  a  child  as  a  basis  for  damages 
from  the  wrongful  killing  of  the  parent. 
San  Antonio  &  A.  P.  R.  Co.  v.  Long.  87  Tex. 
148.  27  S.  W.  113.  24:  637 

1352.  The  question  whether  or  not  a 
person  could  have  rolled  from  a  certain 
place  where  he  was  sitting  to  that  where 
he  was  found  in  a  stream  is  not  one  on 
Avhicli  an  opinion  of  a  witness  can  be  given, 
^lanufacturors'  Acci.  Indemnitv  Co.  v. 
Doro-nn.  16  U.  S.  App.  290.  7  C.  "C.  A.  581. 
58  Fed.  945,  22:  620 

1353.  The  opinion  of  a  witness  on  the 
question  whotlior  or  not  it  was  possible  for 
a  pevioii.  if  staiiilino-.  to  have  fallen  in  the 
posifion  in  wliidi  he  was  found,  is  not  afl- 
missible.  Id. 

1354.  Wliat  a  party  would  do  under  a 
given  '^tntc  of  facts  which  call  upon  him 
or  her  to  ])orform  a  duty  to  some  other 
pers'iii  is  a  fact  to  wliir^h  siir-li  person  can 
te«lif\-.  and  not  a  inattor  of  r)]iinitin  mere- 
Iv.  Wc^torn  r.  Telotr.  Co.  v.  :\ntr-hell.  91 
Tex,  -I.VI.  It  '5.  \Y.  274.  40:  200 

]3.').").  rpoii  the  quf-tion  whether  or  not 
an  inti'iidiiig  ]ia«-fMiLror  wa-^  denied  proper 
opportunity  to  ^rft  a  tirket.  lie  mav  state 
that.  h;i(i  tlie  ncrent  Locii  in  lhe  olTir-e  when 
he  aiiii'ilil.  he  ci'iiM  !i;i\c  L:i,tTi'ii  on  tlie 
train  iK-^fure  it  ni-'Vi'd.  \IiIU  \-.  Ari---i>uri. 
K.  .K:   T.   i;.  rV..  :>}  Te\.  :^1_'    :,.*  S.  W.  S74. 

55:  407 

l.^."(l  A  ]..'r-nii  ^\l,f'  lia-  ],f(-]i  .■m^lciveil  a< 
a  loentiinfive    PturinPfr    t,,,-   r^    l.iii:^   time     aiid 


who  is  qualified  by  experience  and  obser- 
vation to  understand  the  operation  and  ef- 
fect of  spark  arresters  in  locomotives,  may 
give  testimony  as  to  whether  a  locomotive 
equipped  with  a  spark  arrester  in  first-class 
condition  would  prevent  the  escape  of 
sparks  or  fire  from  a  locomotive  sufficient 
to  ignite  and  bum  property  on  or  near  the 
right  of  way.  Kansas  City,  Ft.  S.  &  M. 
R.  Co.  V.  Blaker,  68  Kan.  244,  75  Pac.  71. 

64:81 

1357.  The  opinion  of  a  witness  to  the  ef- 
fect that  an  injury  by  one  passenger  to 
another  would  have  been  averted  if  the 
captain  had  acted  with  appropriate  prompt- 
ness is  not  competent  evidence.  Tall  v. 
Baltimore  Steam  Packet  Co.  90  Md.  248, 
44  Atl.  1007,  47:  120 

h.  Legal  Questions;  Meaning  of  Terms. 

Legal  questions. 
See  also  infra,  2202. 

1358.  A  witness  cannot  state  how  long 
the  term  of  insurance  was  to  be  under  a 
parol  contract  to  renew  an  expiring  policy, 
but  such  fact  must  be  found  from  the  lan- 
guage used.  Idaho  Forwarding  Co.  v.  Fire- 
man's Fund  Ins.  Co.  8  Utah,  41,  29  Pac. 
826.  17:586 

1.359.  An  insurance  expert  will  not  be 
permitted  to  state  whether  or  not  a  misrep- 
resented or  concealed  fact  in  an  application 
for  a  life  policy  would  be  regarded  among 
insurance  companies  generally  as  material. 
Penn  Mut.  L.  Ins.  Co.  v.  Mechanics'  Sav. 
Bank  &  T.  Co.  19  C.  C.  A.  286.  37  U.  S. 
App.  692,  72  Fed.  413.  19  C.  C.  A.  316.  43 
U.  S.  App.  75.  73  Fed.  653,  38:  33 

1380.  A  witness  cannot  be  asked  in  an 
action  of  ejectment  whether  the  plaintiff 
was  ever  the  owner  of  the  premises.  Kirk- 
patrick  v.  Clark.   1.32  111.  342,  24  X.  E.  71. 

8:  511 

1361.  The  opinion  of  an  attorney  that  the 
title  of  land  is  defective  is  not  evidence,  as 
that  is  a  question  of  law  for  the  court. 
Brackenridge  v.  Claridge.  91  Tex.  .527.  44 
S.  W.   819.  43:. 593 

1302.  The  testimony  of  expert  or  other 
witnesses  is  not  admissible  to  show  that- 
in  carrying  out  a  law  enacted  by  the  legis- 
lature some  provision  of  the  Constitution 
may  possibly  be  violated.  People  ex  rel. 
Kemmler  v.  Durston,  119  X.  Y.  569.  24  X. 
E.  6,  7:  715 

1363.  Whether  a  certain  fast-mail  train  is 
a  regular  passenger  train  or  not  is  not  a 
question  for  expert  testimony  on  which 
the  opinion  of  a  railroad  officer  can  be  re- 
ceived. Illinois  C.  R.  Co.  v.  People,  143 
111.  431.   33  X.  E.   173.  19:  119 

1304.  Whether  a  pugilistic  encounter  is  a 
prize  fight  or  a  boxing  exhibition  is  not  a 
question  upon  which  expert  testimony  is 
adnii-^sible  on  the  trial  of  an  indictment  for 
eimaLiiiiijr  in  a  prize  fight.  S^eville  v.  State. 
40  Ohio  St.  117,  30  X.  E.  621,  15:  516 

l.TT,.").  Expert  testimony  is  not  admissible 

'111    the    (juestion    whether    or    not    a    glove 

iiiite-t    i<   what    is    eommonlv   known    as   a 
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prize  fight.     State  v.  Olympic  Club.  46  La. 
Ann.  035,  15  So.  190,  24:  452 

1366.  Proof  of  papers,  entries,  and  records 
of  a  private  corpoiation  in  its  possession, 
cannot  be  made  by  the  opinion  or  conclusion 
of  a  Avitness  as  to  what  is  shown.  Alandel 
V.  Swan  Land  &  C.  Co.  154  111.  177,  40  X. 
E.  462,  27 :  313 

1367.  Witnesses  may  state  their  under- 
standing as  to  whom  libelous  charges  refer 
to,  when  the  words  are  ambiguous  and  their 
application,  doubtful,  whether  the  proceed- 
ing is  civil  or  criminal.  State  v.  Mason,  26 
Or.  273,  38  Pae.  130,  26:  779 

1368.  Testimony  of  a  witness  that  a  cer- 
tain person  was  county  auditor  at  a  eer- 
taiin  time  is  not  inadmissible  on  the  ground 
that  it  is  a  conclusion.  State  v.  Hoskins, 
109  Iowa,  656,  80  N.  W.  1063,  47:  223 
Foreign   laws. 

See  also  infra,  2357. 

13G9.  A  lawyer  of  another  state  who  de- 
clares that  he  is  familiar  with  the  law 
there  may  be  allowed  to  prove  such  law  as 
to  the  requisites  of  a  valid  marriage.  Jack- 
son V.  Jackson,'  82  Md.  17,  33  Atl.  317, 

34:  773 

1370.  All  who  claim  to  know  the  provi- 
sions of  the  unwritten  laws  of  a  foreign 
country  are  competent  to  explain  them,  un- 
der a  statute  allowing  such  laws  to  be 
proved  as  a  fact  bv  oral  evidence.  State 
v.  Behnnan,  114  N.  C.  797,  19  S.  E.  220, 

25:  449 
Meaning  of  terms. 
See  also  supra,  1134,  1141. 

1371.  Upon  the  question  of  the  meaning 
of  the  word  "tenement,"  in  a  covenant  not 
to  place  a  tenement  building  on  certain 
propei'ty,  expert  evidence  is  admissible  as 
to  the  class  of  buildings  to  which  the  word 
applied  at  the  time  the  covenant  was  exe- 
cuted. Kitching  v.  Brown,  180  N.  Y.  414, 
73   N.    E.    241,  70:  742 

1372.  A  witness  in  possession  of  a  key  to 
the  reports  of  a  mercantile  agency  may  be 
allowed,  in  an  action  for  libel,  to  explain 
what  was  indicated  by  reporting  a  mer- 
chant's standing  "in  blank,"  which  consti- 
tutes the  alleged  libel.  Bradstreet  Co.  v. 
Gill,  72  Tex.  115,  9  S.  W.  753,  2:  405 
Translation. 

1373.  A  Bohemian  accomplice  may  be  al- 
lowed to  translate  to  the  jury  instructions 
written  by  him  in  the  Bohemian  dialect  as 
they  were  given  him  by  the  accused,  where 
he  testifies  to  his  ability  to  make  the  trans- 
lation correctlv.  State  v.  Kent,  4  X.  D. 
577,  62  N.  W.'631,  27:  686 

i.  Estimates   of   Quantity:    Speed;    Time. 

Quantity. 

1374.  One  who  has  been  in  the  advertis- 
ing business  more  than  twenty  years,  and 
has  distributed  pamphlets  and  samples,  in- 
cluding some  of  a  medical  nature,  for  va- 
rious business  estal>lishments.  in  several 
large  cities  and  in  diUVri'Tit  states,  is  coin- 
petent  to  testify  wliothor  or  m>x  4'!l.(iO0 
samples  of  a  modiciiie  for  (lys]ie|)sia  ^\■as  a 
reasunal)le    nmnher    to    be    furnished    to    an 


advertising  agent  in  one  year  for  his  dis- 
tribution. So  also  is  a  witness  who  for 
several  years  has  been  manager  of  a  chem- 
ical company  which  dealt  in  infants'  food 
and  pepsin  preparations,  and  which,  he 
says,  has  distributed  many  samples  and 
at  least  a  half  million  circulars  throughout 
the  United  States,  in  different  localities. 
Perry  v.  Jensen,  142  Pa.  125,  21  Atl.  866, 

12:  393 

1375.  Upon  the  question  of  falsity  of  rep- 
resentations as  to  the  quantity  of  land  in 
a  ranch  owned  by  a  corporation,  made  by 
stockholders  for  the  purpose  of  effecting  a 
sale  of  their  stock,  witnesses  may  testify 
as  to  whether  or  not  the  lands  embraced  by 
the  ranch  were  all  embraced  by  documents 
in  possession  of  the  parties,  and  as  to 
whether  land  once  owned  had  been  sold  by 
the  corporation;  but  conclusions  of  wit- 
nesses as  to  the  quantity  of  land  in  the 
ranch,  based  on  the  documents,  are  not  ad- 
missible. Boddy  V.  Henry,  113  Iowa,  462, 
85  N.  W.  771,  53:  769 
Speed. 

See  also  infra,  1384,  1385,  1564. 

1376.  A  man  who  has  managed  hand  cars, 
or  assisted  in  managing  them,  may  express 
an  opinion  as  to  the  rate  of  speed  of  a  mov- 
ing hand  car  on  a  specified  occasion.  Evans- 
ville  &  T.  H.  K.  Co.  v.  Crist,  116  Ind.  446. 
19  N.  E.  310,  2:  450 

1377.  The  mere  opinion  of  a  locomotive 
engineer  that  a  passenger  train  consisting 
of  a  locomotive  and  its  cars,  running  down 
grade  at  45  miles  an  hour,  could  be  stopped 
within  a  distance  of  100  yards,  is  not  suffi- 
cient to  overcome  positive  and  uncontra- 
dicted evidence  of  the  engineer  and  fireman 
upon  the  train  that  everything  possible  was 
done  to  stop  it,  and  that  it  could  not  be 
stop})od  within  a  distance  of  400  yards. — es- 
pecially when  experts  corroborate  them. 
Atlanta  &  C.  Air  Line.  R.  Co.  v.  Gravitt. 
93  Ga.  369.  20  S.  E.  550,  26:  553 
Time. 

1378.  A  witness  cannot  testify  as  to  the 
time  usually  required  to  fill  a  cattle  guard 
wi+h  snow.  Grahlman  v.  Chicago.  St.  V. 
&■  K.  C.  Pv.  Co.  78  Iowa.  564,  43  N.  W.  .529, 

5:  813 

1379.  Opinions  as  to  length  of  time  a  cer- 
tain kind  of  lumber  will  last  in  sidewalks 
may  be  given  by  competent  witnesses  on  the 
question  of  negligence  in  permitting  a  side- 
walk to  become  rotten.  McConnell  v.  Osage, 
80   Iowa,   293.   45   N.   W.   550,  8:  778 

j.  Danger;     Negligence. 

Propriety  of  T^ledical  Treatment,  see  supra, 

12S5-128S. 
In  ^.laiiauoment   of  Electric  Car,   see   infra, 

I.S02! 
Projudirial  Error  as  to,  see  Appeal  and  Er- 

■  ror,  924.  925. 
See  al-o  supra.  1206:     infra.  2205. 
For  ivlitorial  Notes,  see  infra.  XIII.  §  03. 

i;^Sfl.  The  (jpiiiion  of  a  witness  that  the 
glass  in  a  broken  window  was  unsafe  is 
incompetent,  where  that  is  one  of  the  prin- 
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cipal  points  in  the  case.  Detzur  v.  B.  Stroh 
Brewing  Co.   119  Mich.  282,  77  N.  W.  948, 

44:500 

1381.  Witnesses  cannot  testify  that 
smoke  from  a  certain  chimney  is  of  such  a 
character  as  to  be  dangerous  to  health,  life, 
or  property  of  persons  living  in  the  vicinity 
or  to  the  public  at  large,  or  that  it  consti- 
tutes a  public  nuisance,  since  this  would 
not  be  to  state  facts,  but  opinions.  Moses 
V.  United  States,  16  App.  D.  C.  428,  50:  532 

13S2.  Opinion  evidence  as  to  the  duty  of 
a  water  company  to  make  tests  of  the  wa- 
ter furnished  by  it  is  not  admissible  in  an 
action  against  it  for  the  death  of  a  cus- 
tomer from  fever  alleged  to  have  been 
caused  by  polluted  water  furnished  by  it. 
Green  v.  Ashland  Water  Co.  101  Wis.  258, 
77  N.  W.  722,  43:  117 

1383.  Testimony  of  a  mining  engineer 
who  has  never  investigated  the  ventilation 
of  sewers,  as  to  a  method  of  preventing  an 
explosion  in  a  sewer,  is  not  admissible  in 
an  action  to  recover  for  loss  caused  by  such 
explosion,  where  he  states  that  he  never 
saw  any  practical  attempt  made  to  utilize 
the  method  suggested,  and  never  knew  of 
such  attempt,  and  has  made  no  experi- 
ments himself.  Fuchs  v.  St.  Louis,  167  Mo. 
620,  67  S.  W.  610,  57:  136 
Railroad  matters  generally. 

See  also  infra,   1892. 

1384.  A  conductor  whose  knowledge  has 
extended  to  only  two  or  three  instances 
cannot  testify  that  an  engineer  was  habitu- 
allv  reckless  in  running  at  excessive  speed. 
East  Tennessee.  V.  &  G.  R.  Co.  v.  Kane,  92 
Ga.   187,   18  S.   E.   18,  22:  315 

1385.  The  opinions  of  railroad  experts  are 
not  admissible  on  the  question  whether  or 
not  it  is  dangerous  to  run  a  train  at  a  desig- 
nated rate  of  speed,  as  that  is  a  question 
which  the  jury  are  competent  to  decide. 
Fisher  v.  Oregon  S.  L.  &  U.  N.  R.  Co.  22 
Or.  533,  30  Pac.  425,  16:  519 

1386.  Opinions  of  witnesses  that  a  raised 
part  of  a  depot  platform  or  broad  step  4 
feet  wide  and  9  inches  high  is  a  dangerous 
place  are  not  admissible,  as  a  brief  state- 
ment would  convey  a  perfect  comprehension 
of  the  place,  and  jurymen  are  capable  of 
iudcring  of  the  danger.  Graham  v.  Pennsvl- 
vania  Co.  139  Pa.  149.  21  Atl.  151,       12:  293 

1387.  A  civil  engineer  may  give  in  evi- 
dence his  opinion  respecting  the  proper 
slo})e  of  an  embankment  which  may  affect 
the  safety  of  a  railroad  track,  although  he 
has  no  acquaintance  with  railroad  building 
if  he  has  knowledge  of  the  subject  derived 
fro!n  study  of  works  of  civil  engineering, 
and  from  practical  experience  in  the  con- 
struction of  roads,  ditches,  and  canals. 
Scott  V.  Astoria  &  C.  River  R.  Co.  4.?  Or. 
26.  72  Pac.  5!M.  G2 :  543 

1388.  A  man  of  experience  in  tlie  busi- 
ness may  give  an  opinion  as  to  the  sufli- 
ciency  of  the  bars  or  slats  in  a  stock  car 
for  their  purpose.  T'lctts  v.  Chicaoo.  R.  1, 
.^    P.   R.   Co.   !)-2   luwa,  343,   00    N.    W.    623, 

26:  248 


Insurance  matters. 
See  also  infra,  1433. 

1389.  Expert  testimony  is  admissible  upon 
the  question  whether  or  not  an  increase  of 
risk  existed  at  the  time  of  the  destruction 
of  insured  property  by  fire  because  of  a 
change  of  use  of  the  property,  which  change 
had  partially  ceased  at  the  time  of  the 
fire.  Traders'  Ins.  Co.  v.  Catlin,  163  III. 
256,  45  N.  E.  255,  35:595 

1390.  The  question  whether  the  use  of 
the  second  story  of  an  insured  building  for 
the  purpose  of  shaving  hoops  increased  the 
risk  and  hazard  of  the  insurer  involves  no 
such  special  skill  or  knowledge  as  to  ren- 
der the  opinion  of  alleged  experts  admissi- 
ble. Kircher  v.  Milwaukee  Mechanics  Mut. 
Ins.  Co.  74  Wis.  470,  43  K  W.  487,  5:  779 

1391.  Men  experienced  in  the  insurance 
business  are  competent  to  give  their  opin- 
ion whether  the  use  of  a  hay  press  in  an 
insured  barn  increases  the  risk.  Russell 
v.  Cedar  Rapids  Ins.  Co.  78  Iowa,  216  42 
N.  W.  654,  4:538 
Railroad  employees. 

See  also  infra,  1892. 

1392.  The  opinion  of  a  witness  that  it  is 
not  more  dangerous  to  ride  on  the  front  of 
an  engine  than  on  the  top  of  the  cars  is  not 
adi^issible.  Warden  v.  Louisville  &  X.  R. 
Co.  94  Ala.  277,  10  So.  276,  14:  552 

1393.  An  expert  cannot  give  his  opinion 
as  to  the  question  of  prudent  management 
of  the  defendant  railroad  company,  sued  by 
its  employee  for  personal  injuries.  Louis- 
ville &  N.  R.  Co.  V.  Hall,  87  Ala.  708,  6  So. 
277,  4:  710 

1394.  In  an  action  by  a  railroad  brakeman 
for  injuries  sustained  from  being  hit  by  an 
overhead  bridge  alleged  to  have  been  negli- 
gently maintained  by  defendant,  expert  evi- 
dence as  to  the  merits  or  demerits  of  whip- 
ping straps  as  cautionary  signals,  and  as 
to  their  general  use  among  well-regulated 
roads,  is  admissible.  Id. 
Employees  generally. 

1305.  The  question  whether  the  appear- 
ance of  machinery  would  suggest  to  a  pru- 
dent man  the  necessity  of  an  examination 
is  not  one  for  an  expert  witness,  but  is 
for  the  jury  to  determine.  Goodsell  v.  Tav- 
lor,  41   Minn.  207,  42  N.  W.  873.         4:  673 

1396.  A  witness  after  testifying  that,  in 
his  judgment,  employment  about  a  certain 
machine  in  a  mill  is  quite  dangerous,  may 
state  whether  he  considers  it  necessary  to 
instruct  a  new  man  to  that  effect.  James 
V.  Rapides  Lumber  Co.  50  La.  Ann.  717, 
23  So.  469.  44:  33 

1397.  An  expert  may  give  his  opinion  up- 
on a  hypothetical  case,  based  upon  the  facts 
in  evidence,  as  to  the  propriety  of  a  method 
of  supoorting  a  chimney  along  which  a 
trench  was  being  excavated,  and  as  to  how 
the  work  should  have  been  done  for  the 
safety  of  the  workmen,  in  an  action  by  an 
employee  for  injuries  caused  by  earth  fall- 
ing upon  him  while  carrying  out  the  con- 
tractor's orders  in  constructing  such  sup- 
port. Finn  v.  Cassidy,  165  X.  Y.  5&4.  59  N. 
K.   31],  ■  .-,.'5:  877 

1398.  Expert   evidence   as   to   what   appli- 
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aiicos  are  safe  and  what  are  unsafe  is  not 
admissible  in  an  action  by  a  teamster  to  re- 
cover from  his  employer  for  injuries  caused 
by  short  lines  and  absence  of  a  wagon  seat. 
Limberg  v.  Glenwood  Lumber  Co.  127  Cal. 
698,  60  Pac.  176,  49:  33 

1309.  The  opinion  of  an  expert  cannot  be 
taken  upon  the  question  whether  or  not  it 
is  dangerous  for  a  revolving  shaft  with  a 
rough  surface  to  project  into  a  room  where 
there  are  workmen  who  may  come  in  con- 
tact with  it;  nor  can  it  be  taken  as  to  the 
relative  danger  which  would  attend  the  re- 
moval of  a  towel  from  such  shaft  in  com- 
parison with  one  having  a  smooth  surface. 
Kauffman  v.  Maier,  94  Cal.  269,  29  Pac.  481, 

18:  124 

k.  Intent;    Mental  Conditions. 

1400.  A  person  who  is  competent  to  prove 
his  motives  and  intentions  may  state  in 
general  terms  that  he  did  or  refrained  from 
doing  a  particular  thing  material  to  the  is- 
sue, on  account  of  information  received  from 
a  third  person,  but  cannot  go  into  details 
or  wive  conversations  with  third  persons 
held  out  of  the  hearing  of  the  opposite  par- 
tv.      ]>awson    v.   Conawav,   37   W.   Va.    159, 

16  8.  E.  564,  "  18:  627 

1401.  One  who  takes  a  new  certificate  of 
deposit  signed  by  a  third  person,  instead  of 
withdrawing' his  money,  may  testify  that 
he  would  have  witluh"awn  it  if  such  person 
had  not  signed  the  certificate.  Ballard  v. 
Burton,  64  Vt.  387,  24  Atl.  769.         16:  664 

1402.  In  an  action  to  recover  damages  for 
the  procuring  and  enticing  of  plaintiff's 
wife  to  leave  him.  if  the  separation  appears 
to  have  resulted  from  statements  made  and 
advice  given  to  the  wife  by  defendant,  he 
may  be  permitted  to  testify  that  he  had  no 
intention  to  bring  about  a  separation.  Tas- 
ker  V.  Stanlev.  153  Mass.  148.  26  X.  E.  417. 

10:  468 

1403.  In  an  action  of  tort  brought  by  a 
father  to  recover  for  the  loss  of  his  son's 
services,  the  father  will  not  be  permitted  to 
testify  that  in  his  own  mind  he  did  not  in- 
tend to  emancipate  the  son,  if  the  facts 
in  the  case  warrant  a  finding  by  the  jury 
of  an  implied  emancipation  wliich  would  cut 
off  the  father's  right  to  maintain  the  action. 
Mc-Carthy  v.  Boston  &  L.  R.  Co.  148  :\rass. 
550.  20  X.  E.  182,  2:  608 

1404.  Testimony  of  a  depositor  that  he 
regarded  a  check  as  deposited  for  collection 
is  incompetent  as  a  conclusion,  where  the 
indorsement  was  "for  deposit."  Ditch  v. 
Western  Xat.  Bank.  79  Md.  192.  29  Atl. 
72.  l.'^8.  23:  164 

1405.  Testimony  that  flat  cars  were 
placed  before  a  locomotive  for  the  jiurpose 
of  allowing  brakemen  and  switchmen  to 
mount  upon  the  brake  beam  of  a  car  by 
grasping  the  brake  staff  is  not  incompetent 
as  an  opinion  of  the  witness  or  as  a  state- 
ment of  fact,  when  made  by  a  witness  who 
is  cognizant  and  observant  of  the  conduct  of 
the  business.     Prosser  v.  Montana  C.  R.  Co. 

17  :\ron^  .172.  4n  Pac.  81.  .",0:  814 

1406.  The  question  whether  a  witness  in- 


tended by  a  promise  to  convey  to  give  any- 
thing more  than  the  life  estate  is  inadmissi- 
ble as  calling  for  a  conclusion.  Burlingame 
V.  Rowland,  77  Cal.  315,  19  Pac.  526,     1 :  829 

1407.  A  question  whether  a  witness  had 
at  any  time  said  anything  which  led  a  per- 
son to  believe  she  was  going  to  obtain  title 
or  deed  from  him  is  improper  as  asking  for 
a  conclusion.  Id. 

1408.  Upon  the  trial  of  an  issue  devisa- 
vit  vel  non,  a  general  question  put  to  a 
witness,  "Was  there  anyone  who  influenced 
the  testator?" — is  improper.  Kerr  v.  Luns- 
ford,  31  W.  Va.  659,  8  S.  E.  493,  505, 

2:  668 

1.  Appearance;  Identity;  Quality. 

Appearance. 

Of  Accused,  see  infra,  1639. 

1409.  Opinions  of  witnesses  as  to  the 
physical  appearance  and  apparent  state  of 
health  of  a  persori  are  competent.  Robinson 
V.  Exempt  Fire  Co.  103  Cal.  1,  36  Pac.  955, 

24:  715 

1410.  Testimony  that  a  person  "looked 
very  bad;  he  was  lame  and  he  could  scarce- 
ly get  up  the  stairs,"  is  not  inadmissible 
on  an  issue  as  to  his  condition  at  a  certain 
time.  Baltimore  Citv  Pass.  R.  Co.  v.  Xu- 
fent.  86  Md.  349,  38  Atl.  779.  .-JO:  161 
Identity. 

1411.  Testimony  of  nonexperts  as  to  the 
appearance  of  footprints  in  the  sand  near 
the  scene  of  a  crime,  and  prints  unide  in 
sand  by  boots  worn  by  the  prisoner,  is  ad- 
missible upon  the  question  of  his  connection 
with  the  crime.  Johnson  v.  State  (X.  .1. 
Err.  &  App.)  59  X.  .T.  L.  5.35.  37  Atl.  949. 

.38:  .373 

1412.  Evidence  of  witnesses  as  to  the 
identity  of  two  specimens  of  hair — one 
from  the  head  of  a  murdered  man  and  the 
other  found  in  his  hands — is  incompetent 
because  not  a  matter  for  expert  testimony. 
Watt    V.   People.    126   111.   9,    18  X.    E.   .340. 

1 :  403 
Quality. 

HI 3.  On  a  trial  for  the  sale  of  intoxicat- 
ing "bitters,"  where  the  defense  claims  that 
they  are  medicinal,  and  not  for  use  as  an 
intoxicating  beverage,  their  intoxicating 
qualities  may  be  shown  by  the  effect  of 
their  use.  They  may  also  be  shown  by  the 
opinion  of  a  witness  who  has  had  personal 
observation  or  experience,  although  he  is 
not  an  expert.  Proof  that  the  article  has 
been  boujiht  and  used  as  a  beverage  in  the 
communitv  is  also  competent.  Carl  v. 
State,  87  Ala.  17,  6  So.  118,  4:  380 

m.  Handwriting. 

Admissibility  of  Writings  for  Purposes  of 
Comparison,  see  supra.  825-827:  TV.  p. 

Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror. 977. 

vStriking  out  Admission  by  Expert  of  Mis- 
take as  to.  see  Trial.  37. 

Question   for  Jury  as  to,  see  Trial,  107. 

Cross-Examination  as  to.  sop  Witnesses,  S2. 

See  also  .Jury.  70.  71;   Witnesses.   177. 
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For  Editorial  Notes,  see  infra,  XIII.  §§  64, 
09-74. 

1414.  An  expert  in  handwriting  may  give, 
not  only  an  opinion,  but  the  reasons  for 
his  opinion,  in  his  examination  in  chief,  and, 
for  the  purpose  of  illustrating  and  explain- 
ing his  testimony,  and  conveying  to  the 
jury  the  reasons  for  his  opinion,  may  be 
permitted  to  make  illustrations  upon  a 
blackboard.  State  v.  Ryno,  68  Kan.  348, 
74  Pac.  1114,  64:  303 

141.5.  Proof  of  the  genuineness  of  a  dis- 
puted writing  may  be  made  by  a  compari- 
son with  other  writings  of  the  same  person, 
either  admitted  or  clearly  proved  to  be  gen- 
uine. Id. 

1416.  In  an  action  upon  a  promissory 
note,  when  the  defendant  denies  its  execu- 
tion, an  expert  as  to  handwriting  may  com- 
pare the  signature  to  the  note  with  the  de- 
fendant's signature  to  pleas  signed  and 
sworn  to  by  him  and  filed  by  him,  and  ex- 
press his  opinion  whether  the  same  person 
made  the  signature  to  the  note  and  the 
pleas.  Tower  v.  Whip,  53  W.  Va.  158,  44 
S.  E.  179,  63:  937 

1417.  Comparison  of  handwriting  to  de- 
termine the  authorship  of  a  disputed  writ- 
ing is  not  limited  to  cases  where  the  dis- 
puted writing  is  the  subject-matter  of  the 
issue  to  be  tried,  but  may  be  made  in  case 
of  .a  disputed  address  upon  a  poison  pack- 
age by  means  of  which  a  murder  was  com- 
mitted for  the  commission  of  which  the  al- 
leged writer  is  on  trial.  People  v.  Moli- 
neux,  168  N.  Y.  264,  61  N.  E.  286,        62:  19^ 

1418.  Perpendicular  marks  across  the  sig- 
nature of  a  will,  made  apparently  to  cancel 
it,  are  not  writings,  within  the  meaning  of 
a  statute  permitting  the  comparison  of 
writings  ])v  experts  so  as  to  admit  opinion 
eAndence  of  their  origin.  Re  Hopkins'  Will, 
172  N.  Y.  360.  65  N.E.  173.  65:  95 

1419.  Opinion  evidoiuo  of  the  payee  of  a 
note  as  to  the  gcTiiiiiioiioss  of  the  deceased 
maker's  signature  is  not  made  inadmissi- 
ble by  a  statute  foiliidding  interested  wit- 
nesses to  testify  as  to  ])prsonal  transactions 
with  decedents,  wliorc  the  opinion  is  not 
based  upon  knowlediie  gained  in  snch  trans- 
action. '  TToag  v.  Wright.  174  X.  Y.  30.  00 
N.  E.  .579.  03:  103 

1120.  Tliat  a  witness  rallfd  to  ))rove  hand- 
writing was  not  accpi.-niitofl  witli  tlie  writ- 
ing of  tlic  oii(»  wlio  is  allogod  to  Iiavp  Avritten 
the  signntnre  in  foiili-oversy  unHl  four 
years  aficr  its  dnte  is  not  --nfTicicnt  to  ninko 
hin>  inpompolent  to  tc-tifv:  t'lc  oucstion  of 
the  valno  of  his  oi)inion  niidcr  flic  circnni- 
^inncps   hcinir   for  iiip    jnrv.      IJntlifT  v.  Pnt- 

lifT.  i;;i  \.  r.  12.'.,  vi  «?.  !•:.  ss;.         03:  no3 

1121.  "Hiat  evidence  to  sliow  tlmt  a  hand- 
wi-ili'ii:-  c\t)crt  Im^  Lccp  tnisfnkcn  as  to 
-iuii:!' nrc^  wliicli  l]c  lin-  pronounced  genuine 
will  in'roduce  coll-i  t  cp;!  1  i-;-iie-;  does  nut  ren- 
der   it    iiicompcl  cni .       1  [d.'Kr    v.    \\i'i"'lif,    171 

N'.  Y.  .10,  00  X.  V.  r.7!>.  n.T:  103 

1  I2>.  ^\■llere  n  li;in.!\\  ri!  iii:r  expert  ni:ikcs 
;i  ini  inlsc  ijt  Ills  efTorf  in  di-l  inrruish  spuri- 
ous    from    srenuino    si^'nnturc-.    aur]    lie    does 


not  acknowledge  his  error,  it  may  be  shown 
by  other  testimony.  Id. 

1423.  The  depositor  may  be  required  to 
separate  the  true  from  the  false  signatures 
upon  the  witness  stand,  in  an  action  by  him 
against  the  bank  for  the  amount  of  forged 
checks  charged  against  him;  and  his  inabili- ' 
ty  to  do  so  is  a  circumstance  for  the  jury 
in  weighing  the  evidence.  First  Nat.  Bank 
V.  Allen,  100  Ala.  476,  14  So.  335,        27:  426 

n.  Miscellaneous. 

1424.  The  opinion  of  a  witness  is  of  no 
value  on  the  question  whether  or  not  a 
particular  place  at  which  there  is  a  rail- 
road switch  to  which  the  switch  engine 
frequently  runs  is  within  the  depot  grounds 
or  yard  limits.  Rabidon  v.  Chicago  &  W. 
M.  R.  Co.  115  Mich.  390,  73  N.  W.  386, 

39:  405 
1 125.  A  person  will  not  be  entitled  to  give 
an  opinion  as  to  the  duties  of  a  brakeman 
on  a  freight  train  in  respect  to  driving  off 
trespassers  merel.v  because  he  has  stolen 
a  ride  on  such  ti'ain  two  or  three  times. 
Farber  v.  Missouri  P.  R.  Co.  116  Mo.  81,  22 
S.  W.  631,  20:  350 

142G.  Opinions  as  to  the  authority  of 
station  agents  to  emy)loy  persons  to  guard 
against  burglars,  deduced  from  known  du- 
ties of  such  agents,  are  not  admissible  in 
an'  action  against  the  railroad  company  for 
injuries  caused  bv  such  guards.  Lipscomb 
V.'  Houston  &  T.  'C.  R.  Co.  95  Tex.  5,  64  S. 
W.  923,  55:  869 

1427.  The  opinion  of  an  expert  may  be 
given  on  the  question  whether  the  word  in 
the  date  of  a  written  instrument  is  "Jany" 
or  "Julv."  Dresler  v.  Hard.  127  N.  Y.  235. 
27  X\  E.  823.  12:  456 

1428.  A  witness  cannot  testify  to  the 
identit.v  of  a  person  without  first  qualify- 
insr  hiuiself  to  speak  on  that  matter.  Cleve- 
land, T.  &  V.  R.  Co.  V.  ]\Iarsh.  63  Ohio  St. 
236.  58  X\  E.  821.  52:  142 

1129.  The  opinion  of  a  division  superin- 
tendent of  an  express  company,  who  is  in 
charge  of  a  suit  against  a  messenger  for 
negligence  in  carrying  a  package  of  mone.v. 
as  to  the  guilt  of  another  person,  is  not  ad- 
missible in  evidence  on  the  part  of  the  de- 
fendant. Frink  v.  Southern  Exp.  Co.  82 
Oa.  33,  8  S.  E.  862,  3:  482 

1430.  Experts  may  testify  in  regard  to 
the  proper  and  usual  way  of  removing  paint 
from  an  insured  building.  First  Cong. 
Chur.'h  V.  TTolvoke  Mut.  F.  Ins.  Co.  158 
:\lass.  475.  33  X.  E.  572,  19:  587 

14.'>1.  The  opinion  of  a  witness  that  trees, 
slirulis,  plants,  and  vines  are  by  their  in- 
Iioresit  nature  not  susceptible  to  insurance 
i<  not  admissible,  since  the  judge  and  jury 
are  as  competent  in  respect  to  that  ques- 
tion as  any  witness.  ]\Tatthews  v.  St.  Lonis 
&  S.  F    R.'  Co.  121  Mo.  298.  24  S.  W.  591. 

25:  161 
fAfl'M  by  the  Supreine  Court  of  the  United 
Stnfcs  in  105  U.  S.  1.  41  L.  ed.  Oil.  17  Sup. 
n.   R(>p.   243.1 

1^32,  Tesiiinony  of  a  deputy  contniis- 
sionci-  (if  jKach   yellows,  who   had  been  act- 
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ing  as  such  for  more  than  a  month,  that 
after  an  examination  he  condemned  certain 
trees  which  were  diseased  with  the  peach 
yellows,  is  admissible  without  his  stating 
any  facts  to  show  the  condition  of  the 
trees  or  the  symptoms  of  the  disease. 
State  V.  Main,  69  C!onii.  123,  37  Atl.  80, 

36:  623 

1433.  An  insurance  expert  cannot  be  per- 
mitted to  give  his  opinion  that  certain  un- 
disclosed facts  increased  the  risk  of  a  life 
policy,  but  he  may  state  the  usage  of  insur- 
ance companies  as  to  rejecting  risks  when 
made  aware  of  such  facts.  Penn  Mut.  L. 
Ins.  Co.  V.  Mechanics'  Sav.  &  L.  Co.  19  C. 
C.  A.  286,  37  U.  S.  App.  692,  72  Fed.  413, 
19  C.  C.  A.  316,  43  U.  S.  App.  75,  73  Fed. 
<353,  38:  33 

1434.  An  experienced  advertiser  and  dis- 
tributor of  samples  is  competent  to  testify 
that  distribution  of  samples  of  a  medicine 
for  dyspepsia  through  a  district  telegraph 
(omnany  is  not  a  proper  method  of  distri- 
bution by  an  agent  to  whom  samples  are 
furnished,  and  whose  contract  requires  him 
to' use  "his  best  reasonable  endeavors  to 
introduce  and  sell  the  medicine."  Perrv  v. 
Jensen,  142  Pa.  125,  21  Atl.  866,  12:  393 

1435.  On  an  issue  as  to  whether  a  crop 
was  matured  at  a  certain  time,  a  question 
put  to  a  farmer  as  to  whether  he  "consider? 
the  corn  mature"  at  that  time  is  not  open 
to  the  objection  that  it  misleads  the  wit- 
nesses and  that  it  does  not  call  for  facts, 
■as  it  calls  for  the  belief  of  the  witness. 
Richards  v.  Knight,  78  Iowa,  69,  42  N.  W. 
/)84,  4:453 

1436.  Statements  of  a  witness  that  a  par- 
ty "examined  the  note  thoroughly"  is  ad- 
missible where  the  issue  is  as  to  the  party's 
knowledge  of  the  way  the  note  was  signed. 
Montgomery  v.  Crosthwait,  90  Ala.  553,  8 
So.  498,  12:  140 

1437.  A  woman's  testimony  that  she  was 
almost  entirely  dependent  on  her  son  for 
support  is  not  inadmissible  in  a  suit  by  her 
for  his  negligent  killing,  because  it  is  a 
conclusion  which  the  jury  is  to  draw,  or 
because  it  is  law  rather  than  fact.  Mul- 
hall  V.  Fallon,  170  Mass.  266,  57  N.  E.  386, 

54:  934 


VIII.  Confessions;    Involuntary    Testimony. 

Confession   as   Confidential   Communication, 

see  infra,  1506. 
See  also  infra,  1537.  1538,  2360,  2361. 
For  Editorial  Notes,  see  infra,  XIIT.  §§  75, 

SOV2. 

1438.  A  confession  of  a  prisoner,  volun- 
tarily made,  is  admissible,  when  not 
prompted  bv  anv  inducement  of  hope  or 
fear.  Hills  V.  State,  61  Xeb.  589,  85  N.  W. 
836,  57:155 

14.39.  Statements  freely  and  voluntarily 
made,  and  not  through  any  inducement  held 
■out  to  one  accused  of  crime,  are  admissible 
aijainst  him  on  his  trial.  Hammons  v. 
State,  73  Ark.  40.5,  84  S.  W.  718,       68:  234 

14-10.  A   confession   made  bv  one  accused 


of  murder,  under  threats  that  he  would  be 
delivered  back  to  a  mob  unless  he  confessed, 
is  incompetent  and  should  not  be  admitted 
in  evidence.  Whitley  v.  State,  78  Miss.  255, 
28   So.  852,  53:  402 

1441.  A  confession  made  the  day  follow- 
ing a  prior  confession  which  was  induced 
by  threats  cannot  be  received  in  evidence, 
unless  it  is  shown  that  the  influence  which 
induced  the  first  confession  had  been  en- 
tirely destroyed.  Id. 

1442.  That  accused  was  not  admonished 
does  not  destroy  the  effect  of  a  judicial  con- 
fession in  the  nature  of  a  plea  of  guilty  in 
a  prosecution  for  a  misdemeanor.  Beason 
V.  State,  43  Tex.  Crim.  Rep.  442,  67  S.  W. 
96,  69:  193 

1443.  The  rule  excluding  involuntary  con- 
fessions does  not  apply  to  testimony  of  phy- 
sicians as  to  the  condition  of  a  prisoner 
whom  they  examined  against  his  will  with 
reference  to  having  a  venereal  disease. 
State  V.  Height,  117  Iowa,  650,  91  N.  W. 
93.5.  59:437 

1444.  Confession  of  a  man  that  he  has 
been  married  to  a  certain  woman  is  admissi- 
ble as  evidence  of  the  marriage.  State  v. 
Schweitzer,  57  Conn.  532,  18  Atl.  787,  6:  125 

1445.  A  constitutional  provision  that  no 
person  shall  be  compelled  to  testify  against 
himself  in  any  criminal  case  applies  not 
alone  to  confessions  of  guilt,  but  to  any  ad- 
mission which  may  furnish  a  single  link  in 
a  chain  of  evidence  by  which  his  conviction 
of  a  criminal  ofl'ense  might  be  secured. 
Tuttle  v.  People,  33  Colo,  243,  79  Pac.  1035, 

70:  33 

1446.  Confessions  by  a  wife  in  the  absence 
of  her  paramour  are  not  admissible  in  evi- 
dence against  him.  Sanborn  v.  Gale,  162 
Mass.   412,  38   N.   E,  710,  26:  864 

1447.  A  man  cannot,  in  an  action  against 
his  wife's  paramour  for  alienating  her  af- 
fections, testify  as  to  her  confessions  to 
him.  under  the  Massachusetts  statutes  for- 
bidding him  to  testify  as  to  private  con- 
versations with  his  wife.  Id. 
Testimony  at  coroner's  inquest. 

For  Editorial  Notes,  see'  infra,  XIII.  §§  75, 
8OV2. 

1448.  Testimony  given  by  persons  sus- 
pected of  crime,  at  the  coroner's  inquest, 
cannot  be  regarded  as  voluntary,  so  as  to 
be  admissible  upon  their  subsequent  trial 
for  the  crime  then  under  investigation,  if, 
because  of  the  temper  of  the  community, 
their  refusal  to  answer  questions  would  al- 
most certainly  have  resulted  in  their  im- 
mediate arrest.  Tuttle  v.  People,  33  Colo. 
243,   79   Pac.    1035,  70:  33 

1449.  Testimony  given  before  a  coroner's 
jury,  by  one  subsequently  accused  of  the 
crime  then  under  investigation,  is  inad- 
missible at  his  trial,  under  a  constitutional 
provision  that  no  person  shall  be  compelled 
to  testify  against  himself  in  a  criminal 
case.  Id. 

1450.  Testimony  at  the  coroner's  inquest, 
of  one  subsequently  accused  of  nmnleiing 
the  one  the  cause  of  whose  death  the  cor- 
oner is  investigating,  is  not  inadmissible  up- 
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on  his  trial  for  the  murder  because  he  was 
not  advised  of  his  rights  when  it  was  given, 
if  at  that  time  he  was  not  under  arrest,  or 
formally  accused  of  the  crime.  People  v. 
Molineux,  168  N.  Y.  264,  61  N.  E.  286, 

62:  193 

1451.  That  the  prosecuting  attorney  sus- 
pects a  witness  before  a  coroner's  jury  of 
the  commission  of  the  crime  under  investi- 
gation will  not  give  him  the  status  of  an 
accused  person  with  reference  to  the  use 
of  his  testimony  at  a  subsequent  trial  of 
him  for  commission  of  the  crime.  Id. 
Evidence  obtained  by  unlawful  confession. 
For  Editorial  Notes,  see  infra,  XIII.  §  75, 

1452.  Proof  of  the  finding  of  a  sack  of 
money  at  the  place  designated  by  one  who, 
under  threats  of  being  delivered  back  to  a 
mob,  confessed  to  having  committed  a  mur- 
der and  to  having  hidden  at  a  certain  place, 
a  sack  of  money  taken  from  the  body,  is 
inadmissible  where  neither  money  nor  sack 
was  identified  as  belonging  to  the  murdered 
man.  Whitley  v.  State,  78  Miss.  255,  28 
So.  852,  53:  402 


IX.  Admissions. 

Oral  Evidence  of,  see  supra,  782. 
Admission  to  Convict  in  Action  for  Reward, 

see   supra,   878. 
Bribery   as   Admission,   see   infra,    1906. 
Submission  of,  to  Jury,  see  Trial,  71. 
For  Editorial  Notes,  see  infra,  XIII.  §  75. 

145.".  Admissions  and  conduct  in  the  pres- 
ence of  others,  which  tend  to  show  that  a 
defendant  is  a  partner,  are  competent  evi- 
dence to  charge  him  as  such.  Seabury  v. 
Crowpll  (X.  J.  Err.  &  App.)  51  X.  J.  L.  103, 
52  X.  .T.  L.  413,  21  Atl.  952,  11:  136 

14.'>i.  Evidence  of  admissions  made  by  de- 
fendant when  hearing  the  writ  read  is  ad- 
missible in  an  action  broiiglit  to  recover 
dani.iges  for  slander.  Posnett  v.  Marble, 
62  \  t.  481,  20  Atl.  813,  11:  162 

14.)5.  Tlie  giving  of  notice  by  mine  own- 
ers that  a  level  built  by  a  third  person  for 
the  purpose  of  draiiiiuir  the  mine  must  be 
repaired  in  conipliaiiee  with  the  agreement 
under  which  it  was  constructed,  and  that 
the  rents  payable  for  its  use  will  be  with- 
held until  it  is  restored  to  its  original  use- 
fulness, is  an  admission  that  the  jiersons  to 
whom  it  is  given  are  the  successors  in  ti- 
tle of  such  third  person,  which  will  dispense 
witli  proof  of  such  succession.  Crawford  v. 
Witiierbee.  77  Wis.  410,  4(i  X.  W.  545. 

9:  561 

14.")0.  Evidence  that  defendant  had  stated 
that  he  intended  to  give  i)ro]ierty  to  his 
<l;nii;htcr  i~  iulinis-i'ile  in  an  action  against 
him  'Mr  ^ici-irie  perfonnnncc  of  sucli  jirnm- 
iee.  tn  -linw  tlie  ailmi-^ion.  r>ni-linuamc  \'. 
EomI.ucI.   77    Cal.    •^]r,.   10   Pae.  r)-:H.        1:  S-J!) 

1  l."i7.  i-"vi.lcnce  of  admis-io-ii-  or  state- 
nu'r  iii:i(l"  (liiriiiLT  the  limitation  pei'iod. 
bv  .1  !i^aiiiii:T  claiming  land  by  ailverse  pos- 
~c--iuii.  iliat  the  land  lie'mior,!  |q  ;^  third 
Tier-'  'I.   i-   admi^-ible   in    ejeci  mont    a^  tend- 


ing to  show  that  when  they  were  made 
plaintiflF  did  not  claim  ownership.  Lewis  v. 
Watson.  98  Ala.  479,  13  So.  570,  22:  297 

145*!.  Whether  or  not  the  payment  by  de- 
fend.xnt  of  the  claim  of  a  third  person  was 
an  admission  of  liability,  so  as  to  be  prova- 
ble in  the  case,  or  was  a  mere  purchase  of 
peace  which  cannot  be  proved,  is  a  prelim- 
inary question  of  fact  for  the  presiding  jus- 
tice. Colburn  v.  Groton,  66  N.  H.  151,  29 
Atl.  9.5,  22:  763 

1459.  No  admission  as  to  the  ownership 
of  chattels  in  possession  of  a  carrier  is 
shown  by  the  fact  that  the  one  holding  the 
bill  of  lading  remains  silent  when  an  unsuc- 
cessful demand  is  made  by  a  third  person 
for  them  upon  the  carrier,  in  his  presence, 
under  alleged  title  papers,  which  will  make 
the  carrier's  refusal  to  comply  with  the  de- 
mand wrongful.  Kohn  v.  Richmond  &  D. 
R.  Co.  37  S.  C.  1,  16  S.  E.  376,  24:  100 

1460.  Admissions  by  a  child  of  tender  age 
should  be  received  in  evidence  against  him 
with  much  more  caution  than  those  of  an 
adult.  Chicago  City  R.  Co.  v.  Tuohy,  196 
111.  410,  63  N.  E.  997,  58:  ^70 

1461.  An  admission  as  to  what  an  absent 
witness  will  testify  to,  made  for  the  pur- 
pose of  securing  a  speedy  trial,  is  not  ad- 
missible at  a  subsequent  term  when  the 
presence  of  the  witness  has  been  secured. 
Cutler  v.  Cutler,  130  N.  C.  1,  40  S.  E.  689, 

57:209 

14G2.  An  admission  that  an  injury  was 
caused  by  an  accident,  and  not  by  negli- 
gence of  a  railroad  company,  made  by  the 
injured  person,  who  subsequently  dies  of 
the  injuries,  may  be  proved  on  behalf  of 
the  defendant  in  an  action  by  his  widow 
against  the  railroad  company  for  damages 
on  account  of  his  death.  Georgia  R.  & 
Bkg.  Co.  V.  Fitzgerald,  108  Ga.  507,  34  S. 
E.  316,  49:  175 

Of  agent. 

1463.  Admissions  by  an  agent  that  he 
had  previously  bound  his  principal  by  a 
contract  are  inadmissible  against  the  lat- 
ter. Idaho  Forwarding  Co.  v.  Fireman's 
Fund  Ins.  Co.  8  Utah,  41,  29  Pac.  826, 

17:586 

1461.  An  admission  by  an  insurance  agent 
after  the  death  of  a  person  from  whom  he 
had  authority  to  collect  premiums,  that  the 
premiums  were  paid  during  the  lifetime  of 
the  insured,  is  competent  evidence  against 
the  insurance  companv.  Hall  v.  Union  C.  L. 
Ins.  Co.  23  Wash.  610,  63  Pac.  505,  51 :  288 
As  against  surety. 

14fi.">.  The  admissions  of  a  bank  cashier 
as  to  the  amount  which  he  owes  the  bank 
are  competent  evidence  in  an  action  to  re- 
cover such  indebtedness  from  the  sureties, 
on  his  official  bond.  ]\IcShane  v.  Howard 
Bank,  ir,  Md.   135,  20  Atl.  776.  10:  5.52 

In  pleadings. 

1 4i'''.  Admissions  in  plaintiff's  declaration 
niav  be  used  by  defendant  as  evidence 
\\ithout  offering  the  declaration  itself  in 
evidence,  or  otherwise  proving  its  admis- 
sions. East  Tennessee.  V.  &  G.  R.  Co.  v. 
Kane.   02   Oa.    187.   18   S.   E.    IS.         22:  315 
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1467.  Facts  admitted  by  a  demurrer  to 
one  count  are  not  admitted  for  the  pur- 
poses of  evidence  at  all.  and  can  have  no 
befuing  upon  questions  arising  on  the  trial 
UTicler  other  counts.  Tvler  v.  Waddingham, 
58   Conn.   375,  20  Atl.  335,  8:  657 

14<)8.  Although  the  admissions  arising 
from  a  demurrer  to  the  complaint  in  an  ac- 
tion for  the  death  of  a  railroad  employee 
cannot  be  used  as  substantive  evidence  of 
defendant's  liability  for  substantial  dam- 
ages, it  may  be  considered  where  plaintiff 
has  made  a  prima  facie  case  for  such  dam- 
ages and  defendant  relies  on  having  made  a 
time  card  and  rules  governing  the  running 
of  its  trains  for  the  purpose  of  showing 
that  such  time  card  and  rules  were  never 
shown  to  the  conductor  who  negligently 
caused  the  accident.  Sprague  v.  Xew  York 
&  N.  E.  R.  Co.  68  Conn.  345,  36  Atl.  791. 

37:  638 


X.  Hearsay ;' Declarations ;  Res  Gestae. 

a.  In   General;     Pedigree;     Reputation. 

Entry   in   Bible   to   Prove   Age,    see    supra, 

1018. 
For  Editorial  Notes,  see  infra,  XIII.  §§  76, 

77. 

1469.  Declarations  which  are  the  natural 
emanations  or  oiitgrowths  of  the  act  or  oc- 
currence in  litigation,  although  not  precise- 
ly concurrent  in  point  of  time,  if  they  were 
yet  voluntarily  and  spontaneously  made,  so 
nearly  contemporaenous  as  to  be  in  the 
presence  of  the  transaction  which  they  il- 
lustrate and  explain,  and  were  made  under 
stieli  circumstances  as  necessarily  to  ex- 
clude the  idea  of  design  or  deliberation. — 
are  admissible  as  part  of  the  act  or  trans- 
action itself.  Louisville.  N.  A.  &  C.  R.  Co. 
V.  Buck,  116  Ind.  566,  19  X.  E.  453,  2:  520 

1470.  Representations,  promises,  and  in- 
ducements, in  the  course  of  the  canvassing 
and  electioneering,  to  induce  freeholders  to 
sign  a  petition  for  an  election  for  the  is- 
suance of  bonds  to  be  donated  to  a  rail- 
road company,  although  made  previous  to 
the  time  at  which  said  freeholders  became 
signers,  were  necertheless  a  part  of  the 
res  gcstce.  Wullenwaber  v.  DunioaTi.  30 
Neb.  877,  47  N.  W.  420.  13:  811 

1471.  The  absence  of  the  sureties  on  a 
note  at  the  time  of  its  attempted  negotia- 
tion will  not  ]irec]u(le  testimdiiv  as  1o  wliat 
then  took  place  being  given  by  one  Avho, 
after  the  refusal  of  the  ])ayce  to  discount 
it.  advanced  money  on  the  note  which  was 
cnniniitted  by  the  sureties  to  the  maker's 
hands  for  neerotiation.  Creenville  v.  Or- 
mand.  51  R.  C.  58.  28  v":?.  E.  50.  30:  847 

1472.  In  an  action  by  a  railroad  brake- 
man  for  damages  from  being  hit  by  an  over- 
head 1)ridge.  proof  of  general  notoriety, 
from  seeing  the  body  of  a  man  whom  it 
was  said  the  bridge  had  killed,  is  not  com- 
petent on  the  inquiry  whether  the  bridge 
in  question  has  ever  l)efore  been  the  means 
of  injury  or  dratli.  T.oni-^ville  &  X.  R.  Co. 
V.   T1:)11.'S7  Ala.  70S.  fi  So.  277,  4:710 


Pedigree;  legitimacy;    marriage. 

See  also   supra,  840;    infra,  2189. 

For  Editorial  Notes,  see  infra,  XIII.  §  76. 

1473.  A  man's  declarations  that  he  is 
married  and  that  a  certain  child  is  his  son 
and  heir,  although  not  admissible  to  prove 
marriage,  as  part  of  the  res  gestce,  when  he 
never  lived  or  cohabited  with  the  alleged 
wife  and  never  had  anything  to  do  with  the 
son,  are  admissible  as  hearsay  evidence  con- 
cerning pedigree,  on  the  question  of  the  le- 
gitimacy of  the  son.  Eisenlord  v.  Clum,  126 
N.  Y.  552,  27  N.  E.  1024,  12:  836 

1474.  The  testimony  of  nephews  that 
they  heard  their  father  say,  when  speaking 
of  their  aunt,  whom  they  never  saw,  on  oc- 
casions which  they  could  not  fix  with  dis- 
tinctness, and  in  conversations  which  they 
could  not  recall  with  any  clearness,  that 
their  aunt  had  no  husband,  and  that  her 
daughter  was  illegitimate,  is  not  competent 
evidence  in  respect  to  pedigree,  and  is  not 
sufficient  to  repel  the  presumption  of  mar- 
riage. Orthwein  v.  Thomas,  127  111.  554.  21 
N.  E.  430,  4 :  434 

1475.  Common  reputation  in  a  family  as 
to  who  are  members  of  the  family  is  adniis 
sible,  where  no  superior  evidence  is  at- 
tainable, or  in  connection  with  superior  evi- 
dence to  prove  pedigree,  legitimacy,  and 
marriage.  Re  Pickens's  Estate,  163  V-.-..  M 
29  Atl.  875,  25:  477 

1476.  Evidence  of  the  pedigree  of  a  dog 
is  not  inadmi.»sible  on  the  ground  that  it 
is  hearsay.  Citizens'  Rapid  Transit  Co.  v. 
Dew,  100  Tenn.  317,  45  S.  W.  790,  40:  518 
Reputation. 

See   also   supra,   1475;    infra,  XI.  c. 

1477.  A  divided  reputation  in  the  comnni- 
nity  as  to  the  marriage  of  persons  cannot 
be  proved.  Jackson  v.  Jackson,  82  ^Md.  17. 
33    Atl.    317,  34:  773 

1478.  Evidence  of  cohabitation  and  repute 
is  admissible  to  show  a  marriage,  in  all 
cases  where  there  is  no  question  of  a  public 
offense  involved.  WTiite  v.  White.  82  Cal. 
427.  23  Pac.  276,  7:  709 

1470.  Proof  of  marriage  by  cohabitation 
and  repute  may  be  made  in  a  suit  for  di- 
vorce on  the  ground  of  adultery,  as  well 
as  in  other  cases.  Id. 

1480.  The  general  repute  among  a  per- 
son's friends  and  acquaintances  at  the  time 
of  his  disnppearance.  that  he  was  killed  or 
drowned,  is  inadmissible  to  prove  the  fact 
of  his  death.  Be  Hurlburt's  Estate.  68  Vt. 
306.  ?,-,  Atl.  77.  35:  794 

1481.  CcTieral  reputation  in  a  family  as 
to  the  death  of  a  member  of  it.  which  is 
not  derived  from  declarations  of  any  de- 
ceased member  of  the  family,  is  not  ad- 
missible to  show  the  fact  of  his  death  prior 
to   the    death    of   his    father.  Id. 

1482.  The  title  to  engines  cannot  lie 
]iroved  by  evidence  of  gen(>ral  reputatiDTi  as 
to  who  owns  them.  Louisville  &  X.  Ter- 
minal Co.  V.  Jacobs.  100  Tenn.  7-27.  72  S. 
W.    054.  fil:  188 

1483.  The  financial  standing  of  the  in- 
dorner  nf  a  ])romissory  note  cannot  be 
urovoil  1)^-  ijeneral  reputation.  Coleman  v. 
Lcwi^.   183  :\Iass.  485.  67  X.  E.  fiO.1.  t^S:  482 
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b.  Confidential   Communications. 
For  E'litorial  Notes,  see  infra,  XIII.  §  82. 

1484.  Statements  obviously  made  to  dis- 
courage the  bringing  of  a  suit  by  predicting 
the  other  party's  defeat  and  disadvantage 
in  the  way  of  expenses  because  the  party 
making  them  is  a  lawyer  are  not  privileged 
on  the  ground  that  they  are  made  for  the 
purpose  of  a  compromise.  Broschart  v.  Tut- 
tle,   59   Conn.    1,   21    Atl.   925,  11:33 

1485.  Privileged  communications  which 
cannot  themselves  form  the  basis  for  an  ac- 
tion of  .slander  are  not  admissible  for  the 
purpose  of  .showing  malice  in  other  commu- 
nications. Shinglemeyer  v.  Wright,  124 
Mich.  2.30.  82  N.  W.  887,  50:  129 
To  minister  or  priest. 

148G.  A  communication  to  a  minister  of 
the  gospel  or  a  priest  is  not  privileged, 
whore  it  is  shown  that  it  was  not  made  in 
confidence  of  the  relation,  or  was  not  to  be 
kept  as  a  secret.  Hills  v.  State,  61  >ieb. 
589,  85  N.  W.  836,  57:  155 

To  physician. 

AVaivcr  of  ''riviloge,  see  infra,  1509-1516. 
Constitutional  Rights  of  Accused  as  to,  see 

Constitutional  Law,  824. 
See  a'so  infra,  1580. 

1487.  A  physician  will  not  be  permitted 
to  te«*^ify  regarding  answers  to  inquires  pro- 
pounded to  an  injured  person  whom  he  had 
l)ecn  called  to  visit  professionally,  concern- 
ing matters  in  which  he  had  no  interest  or 
concern  ])rofessionally,  or  which  were  made 
for  the  puri)()SO  of  qualifying  himself  as  a 
witness,  at  least  where  they  in  any  way 
relate  to  the  injury  or  to  the  patient's  for- 
mer condition.  Pennsylvania  Co.  v.  Marien. 
12:1  Ind.  415,  23  X.  E.  973,  7:  687 

148S.  The  fact  that  a  person  consulted  a 
physician  in  respect  to  personal  injuries  is 
siiiHciont,  in  connection  with  questions 
whether  he  conversed  with  her  about  her 
i'ljin'ies  and  i+"  he  made  an  examination  of 
her.  lo  bring  the  questions  within  the  rule 
as  to  jjrivilcgcd  commniiications,  under  X. 
Y.  Code  Civ."  Proc.  §  834.  Feenev  v.  Long 
Island  R.  Co.   116  X.  Y.  375.  22  X.  E.  402. 

5:  .W4 

11S0.  .-\  physician  called  by  a  stranger  to 
tiinii-h  ,iid  to  one  who  has  attempted  sui- 
'!'!''  I'i'l  Mho  is  com)iell(Ml  to  render  his 
SMr\  i(  1.-  against  the  will  and  opposition  of 
till'  j.atjpnt.  is  within  the  ])r()vision  of  the 
sfafii''^  prohibiting  a  physician  from  tes- 
tit'.viii-  to  facts  learned  while  attendini;'  a 
patient  in  o  professional  ca^.u-itv.  ;\[cvim- 
v.    Siiprr.mo    T.ndoo    K.    of    P.    178    X.    \'    'tl.'! 

70  X.  T^.  in.  fil:  s;;;) 

I  i!)i).  Disiiitorostod  bystanders  may  tcs- 
lii'y  to  statonictit-  of  n  party,  made  in 
their  ],ro=iciv;'.  nltli'.iM^ii  Ihey  M-ere  made  i<t 
bis  p>iy-.i,i:it).  ill  ve~!,eet  in  (lie  maimer  in 
whi.-h  III-  iniiirie^  w.t,'  rci-eived.  "^pri  m^cr 
\     r.yrani.  l:;7    I'i'1.    I."i.  .'!0   V.    |'.  :i(i].  2.1:  -Jit 

!!!•■'.  Te-I  im,,;iy  of  i)liy>i(ia  n-  who  e\;iiii- 
in.'d    a    pi-i-~.iiier    a-ion-t     lii-    will    t.i    .le|..r- 

V)Ui,'  if  III-  ll.-wl  \.':im-eal  di-.c;l-r.  .--mmmI  i,e 
e\'  ill.'fi''  lie  ■:iii~e  re]a!Mi'j-  \,,  ;(  [.i  i  v  i  |.  ■•_;,  .il 
C-.-eMiViv-;    ,M,,|,,       Ah, -re      a  mi -ed      imele      i^., 


communications  while  they  were  acting  as 
his  physicians.  State  v.  Height,-  117  Iowa, 
650,  91  N.  W.  935,  59:  437 

1492.  A  dentist  does  not  "practise  medi- 
cine or  surgery,"  within  the  meaning  of  the 
statute  prohibiting  the  disclosure  of  infor- 
mation acquired  in  such  practice,  so  as  to 
exclude  testimony  of  false  teeth  furnished 
by  hira  to  a  person  whose  identity  is  in 
question.  People  v.  De  France,  104  Mich. 
563,   62   X.  W.  709,  28:  139 

To  attorney. 
For  Editorial  Notes,  see  infra,  XHI.  §  82. 

1403.  A  conversation  with  an  attorney 
upon  a  railway  train  with  reference  to  a 
contemplated  lawsuit,  in  which  an  opinion 
is  sought  and  obtained  from  the  attorney, 
but  without  any  retainer  or  payment  of 
any  fee,  and  although  there  has  been  no  re- 
lation of  attorney  and  client  between  the 
parties,  con.stitutes  a  privileged  communi- 
cation within  the  protection  of  Wis.  Rev. 
Stat.  1808,  §  4076.  Bruley  v.  Garvin,  105 
Wis.  625,  81  N.  W.  1038,  48:  839 

1494.  A  confidential  conversation  between 
an  attorney  and  client  is  properly  rejected 
in  a  criminal  proceeding  against  the  client, 
where  their  relation  has  been  proved  by  the 
oral  testimony  of  the  attorney,  although  a 
deposition  of  the  client  is  in  evidence  in 
which  he  states  that  the  relation  of  attor- 
ney and  client  had  never  existed  between 
them.  State  v.  Calhoun,  50  Kan.  523,  32 
Pac.  38,  18:  838 

1495.  Communications  to  an  attorney  act- 
ing as  the  agent  of  both  parties  to  a  con- 
troversy are  not  privileged  in  an  action  be- 
tween such  parties.  Halev  v.  Eureka  Coun- 
ty Bank.  21  Xev.  127,  26'Pac.  64,       12:  815 

14.06.  A  conversation  in  the  presence  of  an 
attorney  is  not  a  privileged  communication 
in  an  action  between  the  parties  to  the 
controversy.  Id. 

1497.  A  communication  in  regard  to  a 
contract,  made  by  a  client  to  his  attorney 
in  the  presence  of  the  other  party  to  the 
contract,  is  not  a  privileged  communication, 
Avithin  Ga.  Civ.  Code,  §  5271,  providing  that 
no  attorney  shall  be  competent  or  com- 
pellable to  testify  in  any  court  in  regard 
to  any  matter  knowledge  of  which  he  may 
have  acquired  from  his  client  by  virtue  of 
his  relation  as  attornev.  Stone  v.  Minter. 
Ill  Ga.  45,  36  S.   E.  321.  50:  356 

1498.  An  agreement  made  openly  in  court 
and  participated  in  by  the  parties,  their 
counsel,  and  the  district  attorney,  has  no 
element  of  confidential  professional  com- 
munication in  it  which  will  preclude  testi- 
monv  concerning  it  by  one  of  the  attor- 
ii(»vs.  Kramer  v.  Kister,  187  Pa.  227,  40 
Atl.    1008,  44:  432 

1499.  Statements  to  an  attorney,  which 
are  made  to  be  communicated  to  others, 
eannot  be  excluded  from  evidence  on  the 
e'louiid  that  thev  are  privileged.  Ferguson 
V.  AleBean,  91   Cal.  63.  27  Pac.  518,       14:  65 

1500.  An  attorney  may  testify  as  to  his 
autlioiily  to  compromise  a  claim  for  dam- 
ages on  behalf  of  his  client,  since  the  act 
is;  one  ivhich  he  has  no  right  to  perform 
without    authoii'v   from   sueh  client,  and  the 
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giving  of  such  authority  necessarily  implies 
a  right  to  communicate  the  fact.  Koeber 
V.  Somers,  108  Wis.  497,  48  N.  W.  991, 

52:  512 

1501.  The  privilege  of  secrecy  in  commu- 
nication to  an  attorney  in  the  course  of  his 
professional  employment,  or  advice  given 
thereon,  will  not  relieve  plaintiff  in  an  ac- 
tion for  damages  for  breach  of  an  implied 
covenant  from  answering  a  question  as  to 
whether  he  received  from  his  attorneys 
money  alleged  to  have  been  paid  them  by 
the  defendant  in  settlement  of  the  claim. 

Id. 

1502.  Testimony  of  a  lawyer  as  to  di- 
rections of  a  testator  for  drawing  a  will, 
offered  to  show  whether  an  instrument  pre- 
sented for  probate  is  or  is  not  the  will  of 
the  alleged  testator,  is  not  within  the  rule 
as  to  privileged  communications.  Doherty 
V.  O'Callaghan,  157  Mass.  90,  31  N.  E.  726. 

17:188 

1503.  Evidence  of  statements  by  a  lawyer 
who  went  to  the  bedside  of  a  dying  man 
with  an  offer  to  prepare  his  will,  that  the 
man  made  an  appointment  to  meet  the  law- 
yer at  a  future  time  for  the  purpose  of 
having  his  will  drawn,  before  which  time 
he  died,  is  not  admissible  to  defeat  an  al- 
leged donatio  causa  mortis,  where  the  law- 
yer is  employed  in  the  case  and  refuses  to 
testify  as  to  what  took  place  at  the  inter- 
view between  himself  and  decedent.  Page 
V.  L«wis.  89  Va.  1,  15  S.  E.  389,         18:  170 

1.504.  An  attorney  cannot  disclose  com- 
munications made  to  him  by  parties  who 
employed  him  to  draw  up  a  deed  and  mort- 
gage, in  a  suit  between  such  parties,  or 
either  of  them  and  third  per.sons.  Gruber 
V.  Baker.  20  Nev.  453.  23   Pae.   85.S,  9:  302 

1505.  Attorneys  of  a  person  may  be  per 
niitted  to  testify  against  him  as  to  trans 
actions  in  which  they  did  not  represent 
him,  but  his  antagonist.  Feder  v.  Ervin 
(Tenn.  Oi.  App.)   38  S.  W.  446,  36:  335 

1506.  The  judge  who  convened  a  grand 
jury  which  is  investigating  a  crime  cannot 
be  permitted  to  give  in  evidence  a  confes- 
sion made  to  him  by  a  witness  called  be- 
fore such  jury,  who  is  subsequently  indicted 
and  placed  on  trial,  where  the  witness,  be- 
ing unable  to  obtain  advice  from  a  lawyer 
in  whom  he  had  confidence,  went  to  the 
judge,  and,  upon  stating  his  difficulty,  was 
told  by  the  judge  that  he  could  give  him 
no  advice,  but  that  he  should  tell  the  truth. 
whcTf-npon  the  witness  made  the  confession ; 
such  evidence  is  excluded  upon  the  grounds 
that  it  is  in  the  nature  of  a  confidential 
conimunioation  from  client  to  counsel,  and 
that  it  was  received  by  the  judge  in  his  ofli- 
cial  oa])acity.  as  having  charge  of  the  grand 
jury  and  being  required  to  determine  what 
tt^>tiniony  the  witnesses  before  it  might  be 
rt^i|uired  to  sive.  People  v.  Pratt.  1.*^."  Midi. 
12.K  94  X.  W.  752.  (17:  92.*? 

1-507.  Coiiiniunication=;  to  a  hiw  student. 
altliouL'li  while  he  is  employed  to  a(lvi>e 
and  ,i>.-ist  in  a  lawsuit,  are  not  privileged. 
Di.>r>t.>in  v.  Schubkagel,  131  Pa.  46.  IS  Atl. 
lO.-.'.i.  fi:  4^1 

LP. A.   Dio-.--  «2. 


Between  husband  and  wife. 
Confessions,   see   supra,  1447. 
Loss  of  Privilege,  see  infra,  1517,  1518. 
Competency   of   Husband  or   Wife   as   Wit- 
ness, see  Witnesses,  I.  b. 
For  Editorial  Notes,  see  infra,  XIII.  §  82. 

1508.  A  statute  forbidding  husband  and 
wife  to  testify  as  to  any  communication 
made  by  one  to  the  other  while  married 
does  not  preclude  testimony  of  statements 
had,  in  connection  with  conduct  showing  the 
husband's  treatment  of  the  wife,  and  ex- 
planatory of  it  simply.  Wright  v.  Wright, 
114  Iowa,  748,  87  N.  W.  709,  55:  261 
Waiver  of  privilege. 

For  Editorial  Notes,  see  infra,  XIII.  §  82. 

1509.  General  testimony  by  a  person  in- 
jured by  another's  negligence,  as  to  his  con- 
dition, does  not  waive  his  statutory  privi- 
lege to  exclude  testimony  by  his  attending 
physician  as  to  facts  discovered  in  pro- 
fessional attendance  upon  him.  May  v. 
Northern  P.  R.  Co.  32  Mont.  522,  81  Pac. 
328,  70:  111 

1510.  The  privilege  of  a  plaintiff  against 
a  disclosure  of  confidential  communications 
to  a  f)hy.sician  is  not  waived  by  her  own 
testimony  concerning  her  ailments  and  dis- 
abilities, which  is  alleged  to  be  false  and 
which  the  physician's  testimony  is  needed 
to  contradict.  McConnell  v.  Osage,  80  Iowa, 
293,  45  N.  W.  550,  8:  778 

1511.  Answering  questions  on  cross-exam- 
ination as  to  a  matter  of  privilege  between 
physician  and  patient  will  not  waive  the 
patient's  right  to  object  on  the  ground  of 
privilege  to  the  physician's  answering  ques- 
tions as  to  communications  made  to  him  by 
the  patient.  Burgess  v.  Sims  Drug  Co.  114 
Iowa,  275,  86  N.  W.  307,  54:  364 

1512.  A  party  cannot  be  asked  as  a  wit- 
ness whether  he  is  willing  to  waive  his 
privilege  as  to  confidential  communications 
with  a  physician.  McConnell  v.  Osage,  80 
Iowa,  293,  45  N.  W.  550,  8:  778 

1513.  Whore  a  plaintiff  had  two  physi- 
cians during  his  illness,  and  calls  one  of 
them  as  a  witness  in  regard  to  the  injuries 
which  caused  his  illness,  he  does  not  waive 
his  right  to  object  to  the  testimony  of  the 
other  physician,  when  called  by  the  defend- 
ant, on  the  ground  of  incompetency  by  rea- 
son of  the  communications  between  the 
plaintiff  and  him  being  confidential.  Mel- 
lor  v.  Missouri  P.  R.  Co.  105  Mo.  455,  14 
S.   W.   758,  10:  36 

1514.  An  attorney  may  waive  the  privi- 
lege of  his  client  as  to  information  ac- 
quired by  a  physician  in  attending  him, 
and  mav  call  the  physician  as  a  witness. 
Alherti  v.  New  York.  L.  E.  &  W.  R.  Co.  118 
X.  Y.   77..  23  N.  E.  .35.  6:  765 

1515.  A  provision  in  a  mutual  benefit  cer- 
tificate by  which  the  beiieficiary  waives  the 
benefit  of  any  statutory  provisions  j)rohib- 
iting  physicians  from  disclosing  information, 
acquired  in  attendance  upon  ])ationts  does 
not  nicet  the  requirement  of  tlie  statute 
that  sacli  waiver,  in  case  of  a  deceased  per- 
son, must  be  by  his  personal  representatives 
in   order  to  renrler  the  evidence  admissihle. 
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Mever  v.  Supreme  Lodge  K.  of  P.  178  N.  Y. 
63.'70  N.  E.  Ill,  64:  839 

1516.  A  waiver  of  the  patient's  privi- 
lege as  to  communications  made  to  his  phy- 
sician must  be  conflned  to  the  trial  in  which 
it  is  made,  and  cannot  avail  to  make  the 
testimony  of  the  physician  competent  at  a 
subsequent  trial.  Burgess  v.  Sims  Drug 
Co.  114  Iowa,  275,  86  N.  W.  307.  54:  364 
Loss   of   privilege. 

For  Editorial  Notes,  .see  infra,  XIII.  §  82. 

1517.  A  letter  from  husband  to  wife  is 
not  inadmissible  against  him  in  a  criminal 
case,  on  the  ground  of  privilege,  when  of- 
fered in  evidence  by  the  prosecution,  al- 
though it  may  have  been  surreptitiously  ob- 
tained from  one  in  whose  hands  it  was  priv- 
ileged. State  V.  Mathers,  64  Vt.  101,  23  Atl. 
5fl0.  15:268 

1518.  The  privilege  as  to  confidential  com- 
munications from  a  wife  to  her  husband  in 
letters  is  lost  when  he.  after  they  have 
been  received,  gives  them  to  a  third  person. 
People  V.  Haves.  140  N.  Y.  484,  35  N.  E. 
951,  '  23:  830 

c.  Party's  Own  Acts  and  Declarations. 

See  also  infra,  X.  h. 

Against  interest. 

For  Editorial  Notes,  see  infra,  XIII.  §  80%. 

151!).  Statements  of  one  party  to  the 
other  in  a  conversation  about  a  claim  of  the 
latter  agaiiist  him,  that  the  former  is  a 
lawyer  and  can  carry  on  a  suit  at  one  sixth 
the  expense  of  the  other,  and  that  he 
knows  every  juryman  in  the  count}',  and 
that  twelve  men  cannot  be  got  together 
that  will  decide  against  him, — may  be 
proved  in  an  action  brought  upon  such 
claim,  as  they  may,  in  the  absence  of  ex- 
planation, tend  in  some  degree  to  evince  a 
consciousness  of  liabilitv  upon  the  claim. 
Broschart  v.  Tuttle.  59  Conn.  1.  21  Atl.  925, 

11:  33 

1520.  Tlie  declarations  of  a  real  party  in 
interest,  again'^t  the  validity  of  a  claim, 
made  before  ho  became  the  owner  thereof, 
are  admissilile  a<  tending  to  prove  a  de- 
fense in  a  suit  t'oiiiided  upon  such  claim, 
and  should  not  be  liinited  merely  to  im- 
7)eacjiing  tcstiiiionv.  Barber  v.  Bennett.  60 
Vt.    ()(;2.    17)    Atl.    34S.  1:  224 

].")21.  I",\i<lp!icc  of  jilaiiitity's  statements 
as  to  licr  henltli.  made  many  years  before 
the  injury  Toy  which  suit  was  brotight.  is 
not  too  reiiiiitc  to  1)e  used  against  her, 
wlicrc  --lie  lia<  iHTsolf  testified  as  to  her 
r()l)ust  hcahli  tur  a  jxTiinl  iiearlv  as  remote. 
Mc(  ■(.1111(11  V.  nsai.n\  SO  Iowa.  2!)3.  45  N.  W. 
550.  8:  778 

1522.   T-lvidciice.  in  an  action  for  malici(nis 
pi-oscciition.    lli;il    (IcfciKlant    bad    stated   be- 
fore   the    coiniiLiiiii     \\:is    made    that    be    bad 
hc:n-(!    tlmt     1  Ik     |)ct-oii    u|M>n    \\lio~^c    statc- 
iiicii'-  he  :i>''i':!    ill   i-oiii  •iiciiciiiL;'  1  he   pro-^ccu-  ! 
tioti    liii(!    Ik'i-ii    ill    jiiil.    limy    properly    lie   al-  ! 
lo\\e(!    |m    L'o    to   llie    jury    ;i~   teiidinL;   to   vliow 
])o\'.      lar    'l''ti  iii|;r 'iT     WiiJ     Hiiiraiited     in     be-  ' 
lie\-inLr   tlie    -t  :it  eiiiciit -.   and    liow    t'ar  lie   did  i 
in    fact   be!ii'\(^   tliini.      Mi-lntiri^   v.   1  .e\  criiiL;,  ' 
I4s    Ala^^.    r,  IK.    2"    V.    v..    lUl,  2 :  .".  1 7  ' 


1523.  Upon  the  question  whether  or  not 
one  person  held  another  in  front  of  him  aa 
a  shield  from  an  impending  explosion,  evi- 
dence is  not  admissible  that  one  whom  wit- 
ness took  to  be  the  former  said  he  was  not 
injured  because  protected  from  the  explo- 
sion. Laidlaw  v.  Sage,  158  N.  Y,  73,  52  N. 
E.  679,  44:. 2 16 

1524.  Evidence  of  declarations  of  a  hus- 
band as  to  his  purpose  in  writing  letters  to 
his  wife  during  coverture  is  not  admissible 
to  contradict  expressions  of  aflFection  con- 
tained in  them.  Beach  v.  Brown,  20  Wash. 
266,  55  Pac.  46,  43:114 
Motives  and  purposes. 

See  also  infra,  1784. 

1525.  Evidence  of  plaintiff's  statements 
that  he  is  going  to  make  as  dirty  a  case  as 
he  can  for  defendant  is  admissible  in  an 
action  for  damages  for  inducing  plaintiff's 
wife  to  leave  him,  as  tending  to  show  plain- 
tiff's bias  and  discredit  his  testimony. 
Tasker  v.  Stanley,  153  Mass.  148,  26  N.  E. 
417,  '  10:  468 

1.526.  The  declarations  as  to  his  motives 
or  purposes,  of  a  riparian  oAvner,  are  re- 
ceivable to  show  malice  in  filling  the  stream 
with  'l^hris  and  diverting  the  water  from 
the  owner  below.  Fulmer  v.  Williams,  122 
Pa.   191.  15  Atl.  726,  1:  603 

1527.  Testimony  of  a  defendant  that  he 
did  not  instruct  his  counsel  in  the  matter, 
but  that  he  acted  altogether  on  the  advice 
of  the  counsel,  is  admissible  where  he  is 
charged  with  acting  maliciously  in  making 
a  complaint  on  which  a  hearing  as  to  the 
insanitv  of  another  person  was  based. 
Porter  "v.  Ritch,  70  Conn.  235.  39   Atl.   169, 

39:  353 
In  party's  favor. 
See  also  supra,  933;    infra,  1.540:    X.  h. 

1528.  The  acts  and  declarations  of  parties 
to  an  action  are  not  competent  evidence  in 
their  behalf,  unless  they  constitute  a  part 
of  a  transaction  which  bars  or  disproves 
the  claim  made  against  them,  or  are  a  part 
of  a  material  fact  in  the  case.  Dawson  v. 
Pogue.  18  Or.  94,  22  Pac.  637,  643,       6:  176 

1529.  Evidence  of  declarations  bv'  the  do- 
nee and  her  com])anion  as  to  the  fact  of  the 
gift,  made  on  the  day  of  the  donor's  death, 
is  admissible  in  support  of  an  alleged  dona- 
tin  causa  mortia,  both  as  part  of  the  re.t 
(IcKtw  and  to  rebut  the  inference  flowing 
from  testimony  that  in  a  conversation  three 
days  after  the  donor's  death  the  donee  made 
no  mention  of  the  gift.  Page  v.  Lewis.  89 
Va.   1.   15  S.  E.  .389.  18:  170 

lo.'JO.  Evidence  of  declarations  made  by  a 
peison  when  sober,  as  to  the  value  of  his 
piop'^rtj'.  is  admissible  on  the  question  of 
fraud  in  obtaining  it  from  him  shortly  aft- 
er, at  an  inadequate  price,  while  he  was  i"  ■ 
toxical ed.  Baird  v.  Howard.  51  Ohio  St. 
.■)7.  ;{(^  N.  E.  732,  22:  846 

\T}?,\.  Statements  made  by  a  boy  injured 
liy  lieiiig  kicked  from  a  moving  train,  a 
f( w  iiiiiintes  after  the  accident,  and  while 
-iilTerine  pain,  and  under  the  excitement  of 
tile  a  •■iiieiit.  as  to  its  cause,  are  admissible 
ill  .viileiice  as  oart  of  the  rr.s  qcftln-.     Dixon 
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V.  Xorthoni  P.  R.  Co.  37  Wash.  310.  79  Pac. 
943,  68:  895 

153-.  A  declaration  by  an  injured  person 
as  to  cause  of  accident  is  not  excluded  from 
evidence  as  part  of  the  res  pest<e  because 
in  form  of  a  narrative,  and  made  in  answer 
to  a  question.  Murrav  v.  J5oston  &  ^I.  R. 
R.  72  N.  IT.  325,  54  Atl.  289,  61 :  495 

1533.  Testimony  as  to  statements  made 
by  the  injured  person  to  his  attending  physi- 
ciaTi,  of  how  the  accident  happened,  is  not 
admissible  in  a  suit  to  recover  for  alleged 
negligent  injuries.  .Tones  v.  Portland,  88 
Mich.  598,  50  X.  W.  731,  16:  437 

1531.  A  statement  by  a  party  to  his  phy- 
sician that  he  has  lost  his  sexual  powers 
is  not  Mdniissible  as  original  evidence  in  his 
own  ^avor.  being  mere  hearsay.  Williams 
V.  Great  Northern  R.  Co.  68  Minn.  55,  70 
N.  W.  800,  37:  199 

1535.  Declarations  of  plaintiff  in  an  ac- 
tion to  be  declared  the  owner  of  lands  and 
to  .set  asjde  a  sherift's  sale  thereof  on  exe- 
cution against  her  husband,  as  to  her  own- 
ership of  the  property,  are  inadmissible  in 
the  absence  of  any  offer  to  bring  knowledge 
of  such  declarations  home  to  the  purchaser 
at  such  sale.  Riley  v.  Martinelli,  97  Cal. 
575,  32   Pac.  579,  21:  33 

1536.  Sureties  cannot  testify  to  instruc- 
tions to  the  maker  as  to  the  disposition  of 
the  notes  against  the  holder  unless  he  is 
.?hown  to  have  knowledge  of  them.  Green- 
ville V.  Ormand.  51  S.  C.  58,  28  S.  E.  50, 

39:  847 
Criminal  cases. 

For  Editorial  Notes,  see  infra,  XIIT.  §§  77, 
80  Vo. 

1537.  Statements  made  by  a  witness  to 
one  charged  with  crime,  which  he  replies 
to,  are  admissible  in  evidence  with  the  re- 
plv.  Watt  v.  People,  126  111.  9.  18  X.  E. 
340,  1 :  403 

1538.  Proof,  on  a  trial  for  burglary,  that 
on  arresting  defendant  the  witness  told  him 
that  he  would  let  him  go  if  upon  his  mak- 
ing tracks  on  the  carpet  the  tracks  did  not 
correspond  with  those  made  at  the  place 
of  the  burglary,  and  that  defendant  declined 
STich  offer,  is  inadmissible  under  the  consti- 
tiitional  provision  that  one  accused  of  crime 
shall  not  be  compelled  to  give  evidence 
aL'ainst  himself.  Cooper  v.  State,  86  Ala. 
610,  6  So.  110,  4:  766 

1539.  On  a  trial  for  murder,  proof  as  to 
the  demeanor  or  bearing  of  defendant  be- 
fore the  commission  of  the  act  and  on  the 
same  day,  and  proof  of  his  natural 
temperament  or  disposition  before  and  at 
the  time  of  the  act,  are  irrelevant  and  in- 
admissible. Garlitz  v.  State,  71  Md.  293.  18 
Atl,  39,  4:  601 

1540.  ITypnotism  of  a  person  accused  of 
crime  will  not  render  evidence  of  statements 
made  by  him  while  under  the  influence  ad- 
missible in  his  favor  at  his  trial.  People 
v,  Ebanks,  117  Cal.  652,  49  Pac.  1049.  40:  269 

d.  Acts  and   Declarations   of   Third  Persons 
Generally. 

1541.  Evidence    of   a    conversation    which 


occurred  in  defendant's  absence  is  not  reia- 
dered  admissible  against  him  by  the  fact 
that  it  would  tend  to  contradict  statements 
made  by  defendant's  counsel  in  his  opening 
statement-  to  the  jurv.  Munzer  v.  Stern, 
105  Mich.  523,  63  X.  W.  513,  29:  859 

1542.  Evidence  of  statements  alleged  to 
have  been  made  by  a  man  and  his  relatives 
after  the  time  of  his  alleged  marriage,  to 
the  effect  that  it  did  not  take  place,  which 
were  not  made  in  the  presence  of  one 
claiming  to  be  his  widow,  is  not  admissible 
in  opposition  to  her  claim.  Xims  v. 
Thompson,  83  Wis,  261,  53  N.  W.  502, 

17:  847 

1543.  Evidence  of  abuse  by  his  master  of 
one  apprenticed  by  overseers  of  the  poor, 
and  of  its  results,  is  admissible  against 
them,  although  they  had  no  notice  of  each 
specific  act,  if  they  had  been  notified  of 
former  ill  treatment  and  should  have  known 
of  its  probable  continuance  and  its  effect. 
Com,  V,  Coyle,  160  Pa.  36,  28  Atl.  634, 

24:  .552 

1544.  Before  inscriptions  upon  a  card 
tacked  to  the  end  of  a  railway  tie  in  a  pile 
of  ties  loaded  in  a  box  car,  bearing  the 
words  "Creosote  Treated  Ties."  can  be  of- 
fered in  evidence  as  an  admission  of  the 
truthfulness  of  the  recitals,  or  as  an 
admonition  concerning  the  character  of  the 
ties,  it  must  be  made  to  appear  that  the 
party  to  be  charged  made  the  admission  or 
had  notice  of  the  warning,  Atchison,  T,  & 
S.  F,  R.  Co.  V.  Palmore,  68  Kan,  .545,  75  Pac, 
509,  64:  90 

1545.  A  request  in  writing,  signed  by  all 
the  jurors,  for  a  retraction  of  a  libelous 
newspaper  article  in  relation  to  their  ver- 
dict, cannot  be  read  in  an  action  by  one 
of  them  for  libel,  until  it  is  shown  that 
the  request  reached  the  defendant,  Welch 
v.  Tribune  Pub.  Co.  83  Mich.  661,  47  X.  W. 
562,  11:233 

1546.  Statements  of  the  promisee,  made 
when  giving  a  written  contract  to  a  third 
person  for  whose  benefit  the  promise  was 
made,  to  the  effect  that  the  maker  would 
pay  it,  are  not  admissible  as  part  of  the 
res  gestce  attending  the  delivery  of  the 
document.  Baxter  v.  Camp,  71  Conn.  245.  41 
Atl,  803,  42:  514 

1547.  The  testimony  of  statements  tend- 
ing to  show  the  guilt  of  accused,  made  by 
witnesses  to  the  justice  who  issued  the 
warrant  in  a  criminal  case,  in  the  absence 
of  the  one  making  the  complaint,  is  not  ad- 
missible in  favor  of  the  latter  in  a  subse- 
quent suit  brought  against  him  for  mali- 
cious prosecution  by  the  person  arrested. 
:\rcTntire  v.  Levering,  148  Mass.  546.  20  X. 
E.  191,  2:  517 

1548.  In  case  of  a  conflict  of  testimony  as 
to  the  dragging  of  the  plaintiff  in  an  action 
for  false  imprisonment,  by  defendants  who 
arrested  her,  her  testimony  as  to  what  a 
bystander  said  about  there  being  '  men 
enoTigh  to  carrv  her  is  inadmissible.  Marks 
V.  Sullivan,  8  Utah.  406,  32  Pac.  668,  20:  .590 

1549.  Declarations  of  workmen  to  the 
superintendent  on  quitting  employment, 
that  a  certain   physician  had   told  them  the 
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bilk  on  which  they  were  working  contained 
arsenic  enough  to  make  their  work  danger- 
ous, are  not  admissible  in  evidence  against 
the  physician  in  an  action  against  him  by 
the  employer  for  slander.  Elmer  v.  Fessen- 
den,  151  INIass.  359,  22  N.  E.  635.  5:  724 

1550.  Statements  of  advertisers  in  a 
newspaper  at  the  time  of  withdrawing  their 
patronage,  that  it  was  because  they  had 
been  visited  by  a  committee  of  a  typo- 
graphical union  and  were  threatened  with 
loss  of  business,  are  admissiole  as  part  of 
the  res  gestce  in  an  action  to  enjoin  a  boy- 
cott. Casev  V.  Cincinnati  Typographical 
Union  No.  3,  45  Fed.  135,  12:  193 

1551.  Upon  trial  of  an  action  against  a 
peace  officer  for  shooting  one  fleeing  after 
having  a  scuffle  with  men  who  had  insult- 
ed his  wife  and  sister,  evidence  as  to  the 
insult  and  the  complaint  of  the  wife  to  the 
husband  is  admissible  as  part  of  the  res 
(jcstw.  where  those  events — the  scuffle  and 
the  shooting — all  occurred  within  "a  short 
space  of  time.  Petrie  v.  Cartwright.  114 
Ky.  103,  70  S.  W.  297.  59:  720 

1552.  A  person  who  was  present  when 
others  started  out  upon  a  drive,  during 
which  the}'  came  into  collision  with  a  rail- 
road train  upon  a  railroad  crossing,  and 
were  injured,  may  be  permitted  to  testify 
as  to  where  they  were  going,  such  testi- 
nionv  being  part  of  the  res  gestcp.  Cincin- 
nati! I.  St.  L.  &  C.  R.  Co.  V.  Howard,  124 
Tnd.  280,  24  N.  E.  892.  8:  593 

1553.  Evidence  that  children  of  a  passen- 
ger were  crying  and  much  alarmed  when 
he  Avas  ejected  from  a  street  car  is  admis- 
sible as  part  of  the  res  (jestcf  on  the  ques- 
tion of  the  conductor's  manner  and  ac- 
tions in  effecting  the  expulsion.  O'Rouke 
V.  Citizens'  Street  K.  Co.  103  Tenn.  124.  52 

5.  \V.  S72.  46:  614 

1554.  Declarations  of  voters,  made  before 
or  after  election,  and  not  as  part  of  the 
?'f  .9  ftcftfcv.  are  not  adniissible  in  an  election 
politest  to  show  their  disqualification. 
Kiicks    V.   Renfrow.   54    Ark.   409.    ](>    S.   W. 

6.  12:  362 

1555.  That  a  child  i>  too  young  to  be  a 
competent  witness  because  of  inability  to 
coMipr<'liend  the  obliiratirm  of  an  oath  does 
not  ])reclude  the  admission  in  evidence  of 
it-  declarations  as  part  of  the  res  qesftp. 
Keim.'v  V.  State  (Tex.  Crim.  App.)  79  S.  W. 
SIT.  65:  316 

1. ').■)<'!.  A  iiiessen,i;or  may  testify  that. 
w  lieii  seeking  to  deliver  a  message  to  a  phy- 
sician, ho  was  told  at  the  drug  store  where 
tlic  pli\sifian  kept  his  fiflieo.  that  he  was 
lione  to  the  couiitrv.  West  pin  U.  Tpleg.  Co. 
V.  Cooper.  71  Tex. '.507.  9  S.  W.  ."lOS.       1:  72S 

]~)'u.  I"\'ii1('iici>  of  a  di'1  ('(-t  i\  o.  chief  of 
police,  iiiid  other  person,-,  as  id  what  was 
told  ilieiii  and  was  leaitied  by  them  about 
a  )iei-SMn  ^\■]lo  di-a|)|ieareil  i-  inadmissible 
to  |ii()\e  hi.-  death.  Re  1  luillmrt '-  l']-tate, 
I'S  \-t.  ■.](•,(;.  n.-)  At!.  77.  :;."•):  794 

l."i.")S.  'I'e-^f  inioiiy  that  ilie  nionihers  or  a 
rliil)  considered  a  eiM'tnin  ))a]ier  one  of  the 
sM-iJim-esf  tliey  h;id  liad  fead  l.efore  them  is 
ir;.-oiiipet(Mif  as  lieai'~a\'.  i''iiter  v.  1^it(di. 
70  Cr>nn.  i:!.".  :;!•   Atl.  I'fiO.  :!<):  n.Vi 


1559.  On  the  issue  whether  or  not  a  phy- 
sician making  an  autopsy  cut  open  the 
stomach,  he  may  state  that  he  had  been 
told  that  the  deceased  had  been  drinking  on 
the  day  of  his  death,  as  bearing  on  the 
scope  of  his  investigations.  Manufacturers' 
Acci.  Indemnity  Co.  v.  Dorgan.  16  U.  S.  App. 
290,  7  C.  C.  A.  581,  58  Fed.  945,         22:  620 

1560.  Unsworn  admissions  or  declarations 
made  by  an  insolvent,  after  a  controversy 
has  arisen  between  his  attaching  creditors 
and  petitioners  in  insolvency  proceedings 
upon  his  estate,  are  not  admissible  in  a  suit 
between  such  parties,  for  the  purpose  of 
determining  the  question  of  his  residence. 
Aver  V.  Weeks,  65  X.  H.  248,  18  Atl.  1108, 

6:  716 
As  to  accident  or  injury. 
By  Deceased,  see  infra,  1576-1581. 
See  also  supra,  1552;  infra,  1609-1616. 

1561.  In  an  action  for  damages  for  the 
negligent  destruction  of  property  by  fire, 
testimony  of  statements  of  a  stranger  as  to 
his  understanding  of  the  origin  oi  the  fire 
is  inadmissible.  Jacksonville,  T.  &  K.  W. 
R.  Co.  v.  Peninsular  Land,  T.  &  Mfg.  Co. 
27  Fla.  1,  157,  2  So.  661,  9  So.  689,        17:  33 

1562.  Evidence  of  the  conduct  of  passen- 
gers who  remained  in  the  car  is  admissible 
as  part  of  the  res  gestce,  and  to  show  what 
they,  being  in  the  same  dangerous  situation, 
deemed  prudent  conduct,  in  an  action  to  re- 
cover from  a  railroad  company  for  injuries 
received  by  the  derailment  of  a  train,  while 
plaintiff  was  on  the  platform  of  the  car  in 
an  attempt  to  escape  from  the  anticipated 
danger.  Mitchell  v.  Southern  P.  R.  Co.  87 
Cal.  62,  25  Pac.  245,  11:  130 

1563.  Evidence  of  the  acts  of  other  pas- 
sengers and  of  the  outcries  made  by  them 
and  by  bystanders  at  the  time  when  a  pas- 
senger jumped  from  a  street  car  and  was 
injured  is  admissible  in  an  action  for  the 
damages  thereby  sustained,  as  descriptive 
of  the  occurrence  and  as  part  of  the  res 
f/estcc,  and  also  to  show  reasonable  appre- 
hension of  danger.  Kleiber  v.  People's  R. 
Co.  107  Mo.  240;  17  S.  W.  946,  14:  613 

1564.  A  declaration  of  a  passenger  to  the 
conductor,  made  before  the  train  was  de- 
railed, indicating  the  passenger's  opinion 
that  the  engineer  was  going  at  more  than 
the  usual  rate  of  speed,  is  inadmissible  in 
an  action  for  injurv  to  another  passenger. 
Alabama  C.  S.  R.  Co.  v.  Hill,  90  Ala.  71.  8 
So.  90.  9:  442 

1565.  Evidence  as  to  what  was  seen  and 
heard  after  a  passenger  left  a  burning  and 
wrecked  car  and  climbed  out  of  a  deep 
trench,  up  a  steep  embankment,  where  she 
rem-nincd  about  thirty  minutes  while  the 
cars  were  burning  and  injured  persons  were 
being  brought  up.  is  part  of  the  res  gestar 
and  competent  evidence  on  the  question  of 
fright  or  nervous  shock  sustained  by  the 
]iassonger.  Denver  &  R.  G.  R.  Co.  v.  Roller, 
41    C.   C.   A.   22.   100   Fed.   738.  49:  77 

l.")fifi.  Statements  of  the  brother  of  an  in- 
jiii-ed  person,  made  in  his  presence  in  an 
anihiihince  iniinediatelv  after  the  injury,  as 
to  the  manner  in  which  it  was  received. 
:nid  that    it   was  the   fault  of  no  other  per- 
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oon,  may  be  proved  against  the  injured  per- 
son in  an  action  for  such  injuries.  Springer 
V.  Byram,  137  Md.  15,  36  N.  E.  361,      23:  244 

1567.  The  rejection  of  evidence  of  state- 
ments by  a  stranger,  made  immediately 
after  an  accident,  as  to  the  manner  in  which 
it  occurred,  is  not  error.  Dixon  v.  North- 
ern P.  R.  Co.  37  Wash.  310,  79  Pac.  943, 

68:  895 

1568.  Testimony  that  the  uiicle  of  a  boy 
with  whom  he  lived  said  he  had  often 
warned  him  to  quit  playing  on  railway 
tracks  is  inadmissible  in  an  action  by  the 
boy  for  personal  injuries  at  a  railway  cross- 
ing, in  which  the  question  of  his  contribu- 
tory negligence  is  involved.  Kentucky  C. 
R.  Co.  v.  Smith,  93  Ky.  449,  20  S.  W.  392, 

18:  63 

1569.  In  an  action  for  an  injury  resulting 
from  negligence,  testimony  of  a  physician 
as  to  the  nature  and  extent  of  the  injury, 
as  related  to  him  by  the  surgeon  who  treat- 
ed the  plaintiff,  while  treating  her,  but  in 
her  absence,  is  inadmissible.  Goshen  v. 
England,  119  Ind.  368,  21  N.  E.  977,  5:  253 
Of  donor. 

See  also  infra,  1591. 

1570.  Declarations  of  a  man  free  from 
debt  at  the  time  they  are  made  are  admis- 
sible in  evidence  to  prove  a  gift  to  his  wife 
as  against  the  claims  of  subsequent  credit- 
ors. First  Nat.  Bank  v.  Holland,  99  Va. 
495,  39  S.  E.  126,  55:  155 

1571.  Declarations  by  a  man  when  free 
from  debt,  tending  to  show  a  gift  in  favor 
of  his  wife,  are  not  in  favor  of  subsequent 
creditors,  excluded  from  evidence  by  a  stat- 
ute providing  that  a  husband  shall  not  be 
competent  to  testify  for  his  wife  in  any 
proceeding  by  a  creditor  to  impeach  a  gift 
from  him  to  her  on  the  ground  of  fraud.  Id. 
Of  insured. 

See  also  supra,  1489;   Insurance.  593. 

1572.  Declarations  of  the  insured,  either 
in  former  applications  or  otherwise,  are  not 
competent  evidence,  as  against  the  one  for 
whose  benefit  life  insurance  was  taken,  to 
prove  the  existence  of  facts  showing  that 
statements  in  his  application  were  false, 
but  are  admissible,  when  there  is  other 
proof  of  such  facts,  to  show  that  the  in- 
sured knew  of  the  falsity  of  his  statements 
in  the  application.  Union  C.  L.  Ins.  Co.  v. 
Pollard,  94  Va.  14f),  26  S.  E.  421,         36:  271 

1573.  Declarations  of  an  assured  touch- 
ing the  condition  of  his  health  about  the 
time  of  the  issuance  of  the  policy  are  ad- 
missible upon  the  issue  of  fraud  in  its 
procnrenicTit.  Welch  v.  I  nion  C.  L.  Ins.  Co. 
108  Iowa.  224,  78  X  W.  853.  50:  774 

1574.  One  wlio  has  taken  a  policy  of  life 
insurance  from  his  debtor  as  collateral  se- 
cnrily  for  his  debt  cannot,  although  the 
absolute  owner  of  the  policy,  object  to  the 
introdiicl  ion  T)y  tlie  company,  in  an  action 
upon  tlic  ])()licv.  of  evidence  as  to  acts  and 
di'clarat  inns  ut  llie  insured  before  the  trans- 
fei-  (if  the  pulicy.  whicli  tend  to  show  a  de- 
lilieiate  purpose  on  the  part  of  the  insured 
to  lienvily  insure  his  life,  and  then  commit 
stiicide  with  tlie  intent  f>f  defratidijig  the 
coni)ianies.   it    Iteinp    part    of    the    res   gc-itcr. 


Smith  v.  National  Ben.  Soc.  123  N.  Y.  85, 
25   N.  E.   197,  9:  616 

1575.  Where  the  defense  to  an  action 
upon  a  life  insurance  policy  is  placed  upon 
the  ground  that  the  policy  is  void  because 
obtained  by  the  insured  in  pursuance  of  a 
deliberate  scheme  to  heavily  insure  his  life 
and  then  commit  suicide,  and  thus  defraud 
the  insurance  companies,  testimony  is  ad- 
missible to  show  that  shortly  before  de- 
ceased began  to  insure  his  life  witness  at 
his  request  attempted  to  raise  money  for 
him,  and  upon  informing  deceased  of  his  in- 
ability to  do  so,  deceased  replied  that  he 
must  have  money  and  would  commit  suicide 
if  he  could  not  raise  it.  Evidence  is  also 
admissible  to  show  that  deceased  made  in- 
quiries as  to  the  easiest  mode  of  producing 
death.  Id. 
Of  deceased  person. 

Declarations  of  Testator,  see  infra,  X.  f. 

Dying  Declarations,  see  infra,  X.  1. 

See  also  supra,  1462,  1489,  1503,  1572-1575. 

1576.  Declarations  of  a  brakeman  within 
two  minutes  after  he  was  thrown  under  a 
car  while  attempting  to  uncouple  it,  made 
while  remaining  in  presence  of  the  train  and 
of  the  alleged  defective  machinery,  which  he 
declared  was  instrumental  in  producing  his 
hurt,  which  caused  his  death  in  about  six 
hours  afterwards  and  before  he  had  been 
removed  from  the  spot, — are  admissible  as 
part  of  the  res  gestce.  Louisville,  X.  A.  &  C. 
R.  Co.  V.  Buck,  116  Ind.  566,  19  N.  E.  453. 

2:  520 

1577.  The  declaration  or  statement  of  a 
trainband  on  a  mixed  train,  while  hurriedly 
going  from  a  coach  at  the  rear  end  of  the 
train  to  the  engine  in  front,  that  he  want- 
ed to  get  to  the  engineer  and  give  him  his 
tickets  which  he  had  collected  before  the 
train  got  too  fast,  is  competent  as  part  of 
the  res  gesta\  where  he  was  killed  in  at- 
tempting to  return  to  the  rear  of  the  train 
and  death  is  alleged  to  have  been  caused  by 
the  negligence  of  the  carrier  in  failing  to 
furnish  a  conductor.  Means  v.  Carolina  C. 
R.  Co.  124  N.  C.  574,  .32  S.  E.  960,         45:  164 

1578.  Evidence  of  what  a  person  said 
while  in  his  right  mind  after  the  injury 
causing  his  death,  tending  to  show  that  the 
injury  was  caused  by  his  own  fault  or 
negligence,  is  admissible  against  his  ad- 
ministrator in  an  action  imder  Ohio  Rev. 
Stat.  §i}  6134,  6135,  for  damages  caused  by 
ills  death.  Tlelman  v.  Pittsburs,  C.  C.  & 
St.  L.  R.  Co.  58  Ohio  St.  400.  50  X.  E.  986. 

41:  860 

1579.  A  third  person  may  testify  as  to  a 
conversation  between  one  fatally  injured  at 
a  railway  station  and  a  relative  alighting 
from  an  incoming  train,  which  purported 
to  explain  the  decedent's  presence  at  tlie 
station.  Denver  &  R.  0.  R.  Co.  v.  Sjiencer. 
■27   Colo.    ni.1.   fi]    Pac.   600,  51:  121 

l.")SO.  Xeitlier  lii(^  contents  of  a  telegram 
summoning  m  jihysii^an  to  attend  an  in- 
jured person,  nor  statements  made  by  ^uch 
pei'son  to  the  ]ihysician.  are  admissilile  in 
(nidence  for  the  jjurpose  of  showing  the 
cause  of  sucli  injury,  in  an  action  against  a 
railroad    company    to    recover    damages    for 
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his    death.      Fordyce   v.    McCauts,   51    Ark. 
r.09,  1  S.  W.  694,  4:  296 

1581.  Declarations  of  one  killed  by  negli- 
gence, tliat  his  mother  was  poor,  and  that 
he  sent  money  to  her  repeatedly,  are  admis- 
sible under  Mass.  Stat.  1898,  chap.  535,  in 
a  suit  bv  her  to  recover  for  the  killing. 
Mulhall  V.  Fallon,  176  Mass.  266,  57  N.  E. 
386,  54:  934 

1582.  In  an  action  against  a  railroad 
company  by  one  claiming  to  be  the  widow 
of  one  negligently  killed  by  a  train,  evi- 
dence by  a  third  person  that  the  deceased 
had  stated  to  her  that  the  plaintiff  was 
his  wife  is  competent.  Atlantic  City  R.  Co. 
V.  Goodin  (N.  J.  Err.  &  App.)  62  N.  J.  L. 
.'i94,  42  Atl.  333,  45:  671 

1583.  Oral  declarations  of  a  deceased  per- 
son are  not  admissible  under  Conn.  Gen, 
Stat.  §  1094,  ill  an  action  by  the  beneficiary 
on  a  promise  made  to  the  decedent  by  a 
third  person.  Baxter  v.  Camp,  71  Conn. 
24.5,  41  Atl.  803,  42:  514 

1584.  I  pon  trial  of  one  for  manslaughter 
ill  causing  the  death  of  a  woman  in  at- 
tempting to  cause  a  miscarriage,  evidence  is 
admissible  that,  upon  leaving  home,  she 
stated  that  she  was  in  trouble,  and  was 
going  to  accused  for  treatment,  as  explana- 
tory of  the  nature,  character,  and  object  of 
her  act.  State  v.  Power.  24  Wash.  34.  63 
Pac.  1112,  63:  902 

1585.  Upon  trial  of  one  for  the  murder  of 
his  wife,  which  fact  is  admitted,  testimony 
is  admissible  that,  a  short  time  prior  to  the 
homicide,  a  woman  was  heard  to  say  in 
defendant's  house,  "I  will  stand  this  thing 
no  longer,"  when  no  woman  was  in  the 
house  at  the  time  but  the  deceased,  and  de- 
fendant is  known  to  have  been  there  a 
short  time  afterwards.  Burt  v.  State,  38 
Tex.  Crim.  Rep.  397.  40  S.  ^A^  1000.  43  S. 
W.   ,344.  .39:  305 

1586.  Upon  trial  of  one  accused  of  mur- 
der by  poison  evidence  that  a  third  person, 
also  killed  by  poison,  whose  killing  is 
si)ui:ht  to  be  proved  as  evidence  against  ac- 
cused, informed  his  physician  that  he  had 
received  a  box  of  powder  through  the  mail, 
and  taken  part  of  the  contents,  is  incompe- 
tent. People  v.  Mulinenx.  l(iS  X.  Y.  204.  61 
X.  E.  286.  62:  193 

].")87.  Kvidence  of  <leclarations  by  de- 
cea-ed  of  intention  to  commit  suicide  is 
ailmissible  in  a  murder  ease,  if  introduced 
solely  to  show  the  stale  of  inind  or  inten- 
tion of  tlie  one  making  tlieiii  at  the  time 
tlie\  were  maile.  Com.  v.  Trefet  lion.  157 
Ma'--,    l^^it.  .11   X.    K.  niil.  24:  2.35 

l-'iSS.  '\\\Ai  ilecca-ed  i-  a  -ti-aiicrer  to  the 
|)nic<'eiliiiL;  will  not  evcliule  evidence  of  his 
(li-clai-at  ion>  of  intention  to  commit  -uicide. 
npiin  trial  •>{  an  indictment  cliareing  one 
with    inni'lerin;:    liim.  Id. 

loSO.  Tin-  tiial  indite  cannot  in  ]n>  di-cre- 
lion  cNcln.le  eviilellce  of  tlie  alleLieij  .leclara- 
li'Mi  oi  iniejiiiiin  to  commit  -iiieide  hecaii-e 
ot  ille-il  iiiiale  pi'cenancy.  maili'  tlie  ila\  lie- 
I'lie  t],,.  ,i,.iitli  of  tlie  ,.Me  makiiiL;  them. 
\\lio-.'    i-oMiliiion    roiitiiiiied    iiinil    her    ilcatli. 

Iiee:in-e        of        lap-e        of        lime        lirtWectl         tlie 

'ieei  ij'at  iijii    and    tlic'   iiejtli.  ii[ 


1590.  Evidence  locating  the  presence  of 
deceased  at  another  place  at  the  time  of  an 
alleged  interview  at  which  she  is  alleged  to 
have  declared  an  intention  to  commit  sui- 
cide is  not  of  itself  sufficient  to  exclude  evi- 
dence of  the  alleged  declarations  from  the 
jury,  in  a  murder  case.  Id. 

1591.  Testimony  that  a  decedent  had  de- 
clared his  intention  to  give  stock  standing 
in  his  name  to  another  person  is  admissible 
in  support  of  a  claim  that  it  was  given  to 
him.  Leyson  v.  Davis,  17  Mont.  220,  42 
Pac.  775,  31 :  429 

1592.  Upon  the  question  whether  or  not 
there  has  been  a  valid  delivery  of  a  note 
made  by  a  person  since  deceased,  his  direc- 
tions and  admissions  in  regard  thereto  are 
admissible  in  evidence  against  his  executor. 
Daggett  V.  Simonds,  173  Mass.  340,  53  X.  E. 
907,  46:  332 

1593.  Declarations  made  by  a  man  as  to 
his  own  historj'  and  family  relations  are 
admissible  after  his  death,  for  the  purpose 
of  identifying  him,  in  an  action  by  his 
relatives  against  the  state  to  recover  the 
proceeds  of  his  estate,  which  had  been  es- 
cheated. Young  v.  State,  36  Or.  417,  59 
Pac.  812,  47 :  548 
Criminal  cases. 

Declarations  bv  Deceased,  see  supra,   1584- 

1590. 
See   also   supra,   15.55;    infra,   1934. 

1594.  Evidence  of  a  conversation  between 
a  witness  and  a  third  person  is  not  admis- 
sible against  a  party  who  was  not  present 
at  the  time,  or  in  anv  wav  connected  with 
it.  People  V.  Powell*  87  Cal.  348,  25  Pac. 
481,  11:  75 

1595.  Proof  of  the  declarations  of  a  cab 
driver  that  he  called,  "There  he  goes,"  as 
an  officer  went  to  arrest  a  person,  is  inad- 
missible. Evers  v.  State.  31  Tex.  Crim. 
Rep.  318,  20  S.  W.  744,  18:  421 

1596.  Statements  by  a  man  when  stopped 
on  his  way  from  the  room  of  a  married 
woman  at  night  are  not  admissible  as  part 
of  the  res  f/esta-  tipon  the  question  of  the 
woman's  adulterv.  State  v.  Bradneck.  69 
Conn.  212,  37  Atl.  492,  43:  620 

1597.  Testimony  as  to  a  statement  made 
by  a  husband  to  his  wife,  expressing  the 
opinion  of  the  former  that  a  third  party 
was  guilty  of  arson,  is  incompetent  evidence 
upon  a  trial  of  such  person  for  the  crime 
charged,  although  received  in  connection 
with  statements  made  by  the  wife  an<l 
otfeied  for  the  purpose  of  contradicting  her 
testimonv  in  chief.  Pedigo  v.  Com.  103  Kv. 
41.  44  S.W.   143.  42:  4.32 

1.598.  Evidence  ()i  the  use.  by  the  wife  of 
accused,  of  an  endearing  expression  in  re- 
eaiil  to  one  whom  her  husliand  had  killed 
for  alleged  criminal  intimacy  with  her. 
ntteied  after  she  had  left  the  scene  of  the 
niniiler.  is  not  admissible  in  favor  of  ac- 
cused, although  she  could  not  be  compelled 
to  become  a  witness  in  the  case.  State  v. 
^'anz.  74  Conn.  177.  .50  Atl.  .37.  54:  780 

l.")iiu.  I  pon  a  prosecution  for  rape  etfect- 
eil  tliiiiueli  a  -ham  maniage  the  prosecuting 
wit  lie--  cannot  he  askei]  as  to  conversations 
wliji  li     -he     had     with     third     persons     who 
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charged  her  with  criminal  intimacy  with  ac- 
cused. Lee  V.  State,  44  Tex.  Crim.  Rep. 
354,  72  S.  W.  1005,  61 :  904 

1600.  A  witness  cannot  be  permitted  to 
testify  as  to  statements  by  third  persons 
that  they  had  carnal  intercourse  with  the 
prosecuting  witness  prior  to  the  commission 
of  the  alleged  rape  upon  her,  in  a  prosecu- 
tion for  such  offense.  Id. 

1601.  The  complaints  of  the  prosecutrix 
on  a  trial  for  rape  are  inadmissible  as  inde- 
pendent evidence  of  the  offense  charged,  ex- 
cept when  made  in  extremis,  even  though 
she  is  incompetent  to  testify  from  imbecil- 
ity or  other  causes.  State  v.  Meyers,  46 
Neb.  152,  64  N.  W.  697,  *  37:  423 

1602.  Statements  of  one  who  claims  to 
be  the  victim  of  rape  are  not  inadmissible 
in  evidence  as  part  of  the  res  gestce  be- 
cause not  precisely  coincident  in  point  of 
time  with  the  outrage,  if  they  were  made 
only  a  few  moments  afterwards,  and  they 
are  in  fact  proximate  to  the  event  and  ap- 
parently spontaneous.  Kenney  v.  State 
(Tex.  Crim.  App.)   79  S.  W.  817,         65:  316 

e.  Acts  and  Declarations  of  Agent  or  Repre- 
sentative. 

Of  Vendor's  Broker,  see  infra,  1774. 
See  also  supra,  1463,  1464. 

1603.  An  agency  cannot  be  established  by 
declarations  of  the  alleged  agent  alone,  so 
as  to  make  his  acts  and  declarations  admis- 
sible against  his  principal.  Omaha  &  G. 
Smelting  &  R.  Co.  v.  Tabor,  13  Colo.  41,  21 
Pac.  925,  5:  236 
Pepper  v.  Cairns,  133  Pa.  114,  19  At!.  336, 

7:  750 

1604.  Admissions  by  a  servant  who  has 
committed  a  trespass,  made  a  day  after  the 
trespass  and  only  remotely  connected  there- 
with, are  not  admissible  in  evidence  as  a 
part  of  the  res  gestce.  Clancy  v.  Barker 
(Xeb.)    98  N.  W.  440,  '  69:  642 

1605.  Misrepresentations  by  an  alleged 
agent  as  to  a  contagious  disease  of  a  person, 
made  in  hiring  a  servant  for  the  family  of 
such  person,  may  be  proved  as  part  of  the 
res  gest(V  in  an  action  for  such  false  repre- 
sentations causing  ex  nsure  to  the  disease, 
when  the  contract  of  hiring  is  put  in  issue. 
Kliegel  v.  Aitken.  !I4  Wis.  432,  69  X.  W.  67, 

.3.->:  249 
KiiKi.  Di'ihiratioiis  of  the  workmen  of  one 
pniplo\oil  in  n'|)airinL;  a  house  which  is 
burned  during  sucli  rni|)lovni('iit.  as  to  the 
caii-c  ot  the  tire,  arc  adniis:..ible  to  charge 
him  with  iial)ility  when  made  while  the  fire 
is  in  pro'^ro-.  Sliafcr  v.  Lacock.  168  Pa. 
497.    -Vl    \x\.    44.  29:  2.14 

ItiOr.  ^^'onl.>  spoken  l>y  a  driver  in  the  ef- 
fort to  contr(d  a  iuiia\\a\  horse  a  i"e  adnii>- 
sil)k'  in  evidenee  as  a  part  of  tlie  /■'x  first (r 
in  an  action  for  dania.i;i'<  vesnltina  from  the 
friohtcniiii;-  of  tlie  horse.  'I'reiiton  Pass,  R. 
Co.  V.  Cooper  .N.  .1.  F.rr.  Jt  Ai-p.i  V,t)  X.  .T. 
L.  219.  37  At  I.  T.-Ut.  :!S:  C,:]7 

1608.  Upon  an  i-sue  of  oonspiraey  to  de- 
prive repre^eiital  i\  e-  of  a  decedent  of  pir- 
lioiparin^    i"    lii>   e-tate.    evidence    is    admis- 


sible that  the  husband  of  the  one  who  se- 
cured control  of  the  estate,  who  was  shown 
to  be  acting  for  her,  upon  learning  of  a  re- 
quest upon  the  clerk  of  the  court  for  in- 
formation as  to  the  value  of  the  estate, 
asked  permission  to  answer  it,  and,  upon 
being  refused,  asked  the  clerk  to  say  it  was 
not  very  valuable,  and  that  the  woman 
wrote  to  the  person  sending  the  request  to 
the  effect  that  the  estate  had  been  settled 
and  the  property  left  to  her.  Farleigh  v. 
Kelley,  28  Mont.  421,  72  Pac.  756,  63:  319 
As  to  accident  or  injury. 
Sufficiency    of    Objection,    see    Appeal    and 

Error,  310. 
Prejudicial    Error    as    to,    see    Appeal    and 

Error,  918,  923. 

1609.  The  evidence  of  the  res  gestce  of  a 
railway  collision  in  which  a  brakeman  is 
injured  includes  statements  made  to  him  a 
minute  or  two  after  the  collision  while 
holding  his  injured  foot  and  moaning  with 
pain,  after  a  vain  attempt  to  walk,  by  an 
engineer  who  has  walked  about  a  car's 
length  after  stopping  his  engine,  which  was 
involved  in  the  collision.  Ohio  &  M.  R.  Co. 
V.  Stein,  133  Ind.  243,  31  N.  E.  180,     19:  733 

1610.  A  statement  of  an  engineer  who  in 
blowing  off  steam  frightened  a  child  so  that 
it  fell  and  was  injured,  in  response  to  its 
father's  question,  that  he  was  only  having 
a  little  fun  with  the  children,  made  as  soon 
as  they  could  reach  the  child,  and  not  over 
a  minute  after  the  injury,  is  admissible 
against  the  railroad  company  as  part  of  the 
res  gestce.  Alsever  v.  Minneapolis  &  St.  L. 
R.  Co.  115  Iowa,  338,  88  N.  W.  841,    56:  748 

1611.  Declarations  of  a  train  conductor 
tending  to  show  that  his  negligence  caused 
an  injury  to  an  employee  whose  hand  was 
caught  between  cars  is  admissible  as  part 
of  the  res  gestce  wheii  made  as  he  met  the 
injured  man  with  his  hand  still  bleeding, 
immediately  after  he  had  come  from  be- 
tween the  ears,  and  had  walked  only  six  or 
seven  car  lengths  toward  the  engine. 
Peirce  v.  Van  Dusen,  24  C.  C.  A.  280.  47 
U.  S.  App.  339,  78  Fed.  693,  69:  705 

1612.  A  declaration  by  the  motormai\ 
running  on  an  electric  car,  made  while  the 
car  was  still  on  the  bod>'  of  one  it  had  run 
down,  that  "I  saw  the  child,  but  thought  I 
could  pass  it;"  or,  "This  is  a  terrible  thing. 
I  saw  the  child,  but  thought  I  could  run 
l)ast  it."-  is  admissible  in  evidence  as  a 
part  of  the  res  gcst(v  in  an  action  for  the 
injurv.  Sample  v.  Consolidated  Light  &  R. 
Co.  .50  W.  Va.  472,  40  S.  E.  597,  57:  186 

1(113.  Tlie  elapsing  of  a  couple  of  minutes 
between  the  accident  and  the  making  of  a 
declaration  will  not  exclude  from  evidence, 
njion  the  (|uestion  of  the  cause  of  the  acci- 
dent, a  declaration  by  an  employee  of  a 
railroad  company,  whose  legs  were  cut  off 
l)v  a  c;ir.  and  who  was  found  lying  between 
planks  forming  a  hand-car  stand,  that  lie 
stumbled  over  the  planks.  Alurrav  v.  Bos- 
ton &  ^\.  Pv.  Pv.  72  X.  11.  :V2.-..  .-.4  .\tl.  289. 

I)  1  :  49.1 

1014.  A  railroad  euiiiiieer's  -tatement  to 
a  person  injurod  in  a  cidlisjon.  that  "if  that 
man  la-t    iiiuht   would  have  lixed  that  cyliii- 
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der  cock  as  I  told  him,  you  would  never 
have  been  hurt," — is  incompetent  because  it 
relates  to  a  past  occurrence  and  is  also  a 
statement  of  the  engineer's  opinion.  Ohio 
&  M.  R.  Co.  V.  Stein,  133  Ind.  243,  32  N.  E. 
831,  19:  733 

1615.,  Statements  an  hour  or  two  after 
collision,  by  railroad  men  and  others,  as  to 
the  cause  of  the  accident,  are  not  admissible 
as  part  of  the  res  gestae.  Missouri  P.  R. 
Co.  V.  Ivey,  71  Tex.  409,  9  S.  W.  346,    1:  500 

1616.  Evidence  of  a  conversation  with  the 
foreman  in  charge  of  a  derrick  in  which  he 
told  how  an  accident  happened  to  one — a 
fellow  servant — by  the  breaking  of  a  rope, 
is  inadmissible.  McKinnon  v.  Norcross, 
148  Mass.  533,  20  N.  E.  183,  3:  320 
As  to  boundary. 

See  also  infra,  1658,  1662. 

1617.  Statements  as  to  boundaries  made 
by  an  officer  of  a  corporation  while  negoti- 
ating a  sale  or  lease  of  real  estate  which  he 
had  authority  to  sell  or  lease,  may  be 
proved,  after  his  death,  against  the  corpo- 
ration or  its  subsequent  grantees.  Holmes 
V.  Turners  Falls  Lumber  Co.  150  Mass.  535, 
23  N.  E.  305,  6:  283 

1618.  Admissions  as  to  boundary  by  a 
general  agent  in  possession  of  real  estate 
for  the  purpose  of  caring  for  it,  made  with- 
in the  scope  of  his  authority,  are  binding  on 
his  principal,  whether  known  to  the  latter 
or  not.  Carney  v.  Hennessey.  74  Conn.  107, 
49  Atl.  910,  ■  .53:  699 
Corporate  officers  and  agents  generally. 
See  also  supra.  1617. 

For  Editorial  Xotes.  see  infra.  XIH.  §  77. 

1619.  Where  two  agents  of  a  railroad 
coiiiiiaiiy  were  engaged  in  the  common  pur- 
pose of  soliciting  freeholders  to  sign  a  pe- 
tition for  an  election  to  vote  bonds,  and  one 
made  pledges  and  promises  and  held  out  cer- 
tain inducements  to  said  freeholders,  who 
shortly  afterwards  signed  a  petition  pre- 
sented by  the  other,  such  pledges,  promises, 
and  iiuhicenients  were  a  part  of  the  res 
(icHtiv.  Wnllenwabev  v.  Duniijan.  30  Xeb. 
877.   47    X.   W.    420.  ^  13:  811 

IfiiO.  Wlipro  corporate  agents  are  intrust- 
p(l  with  the  transaction  of  business  requir- 
ing continuous  negotiations  the  authority 
of  the  agent  to  bind  the  principal  by  his 
statciiH'ut s  doi'^;  not  terminate  until  the 
negotiations  ;ne  at  an  end.  But  narrations 
of  an  auciit  ot  past  transactions  are  not  evi- 
(loneo.  (l.'veland.  C.  C.  &  1.  Pv.  Co.  v.  Clos- 
scr.  120  Tiifl.  34S,  26  X.  E.  159,  9:  754 

1021.  AMu'io  a  corporation  invests  an 
ayoiit  with  gonoi-al  authority  to  adjust 
claims  against  it.  the  deolarations  of  that 
agout.  maclc  while  eiiilca voring  to  secure  an 
adjustment  of  the  elniiii.  are  competent  evi- 
dence auaiti't  his  piiiicipal.  Adams  Exp. 
Co.  v.  TIanis.  120  Tnd.  7:1.  21   X.  E.  r!4n. 

7:  214 

iri22.  I  )<m1;;  I  a)  inii-  of  a  direcior  to  a  eon- 
Iviirfor.  ilnif  llie  cnri)ora1  ion  would  \y.\y  liiiu 
for  e\fi-a  work,  and  lluit  lie  would  -em! 
Word  a-  to  the  derision  of  the  lioard  of  di- 
rccin)--  on  i!i;ii  iiKitter.  and  tlio  dcrlai-a-l 
tiini-  i>i  til''  a-ri'i'd  nie~-c!iL:er  to  the  con-  j 
tracidi'   a-    to    -iich   decision,-    are   adini~-i)i]i'  I 


against  the  corporation  in  an  action  for 
such  e.xtra  work.  Tryon  v.  White  &  C.  Co. 
62  Conn.  161,  25  Atl.  712,  20:  291 

1623.  Declarations  of  the  treasurer  of  a 
corporation,  who  had  no  authority  to  bind 
it  by  his  statements,  may  be  admissible  if 
made  in  the  course  of  negotiations  for  the 
corporation  by  himself  and  the  president, 
and  in  the  presence  of  the  latter,  who  did 
not  dissent  therefrom,  where  the  declara- 
tions of  the  president  would  be  competent 
evidence.  Holmes  v.  Turners  Falls  Lum- 
ber Co.  150  Mass.  535,  23  N.  E.  305,      6:  283 

1624.  In  an  action  against  a  railroad  re- 
lief association  for  benefits  as  a  member, 
declarations  of  the  paymaster  of  the  rail- 
road company,  which  is  another  and  distinct 
corporation,  to  the  effect  that  dues  to  the 
relief  association  were  deducted  from  plain- 
tiff's pay  for  a  certain  month  on  making 
such  payment,  are  inadmissible,  although 
the  by-laws  of  the  relief  association  pro- 
vide that  contributions  due  by  the  members 
shall  be  deducted  from  the  monthly  wages 
due  them  by  either  companj';  especially 
where  it  appears  that  the  paymaster  had 
nothing  to  do  with  the  deductions  for  dues, 
and  that  the  money  therefor  did  not  pass 
through  his  hands,  and  he  had  nothing  to  do 
with  any  data  from  which  the  pay  roll  was 
made  up.  Baltimore  &  0.  Employees'  Re- 
lief Asso.  V.  Post,  122  Pa.  579,  15  Atl.  885. 

2:  44 

1625.  Statements  made  bj'  the  managers 
of  "coolers"  maintained  for  supplying  local 
butchers  bj'  corporations  engaged  in  pre- 
paring meat  for  the  trade,  and  by  solicitors 
in  negotiating  sales  to  the  trade,  as  to 
reasons  for  prices  and  the  method  of  billing 
goods,  are  admissible  in  evidence  upon  the 
question  whether  or  not  their  principals 
have  entered  into  an  unlawful  combination 
in  restraint  of  trade.  State  ex  rel.  Crow  v. 
Armour  Packing  Co.  173  Mo.  356,  73  S.  W. 
645,  61 :  464 

1626.  Evidence  that  an  agent  of  a  corpo- 
ration employed  as  investigator,  to  see  wit- 
nesses and  take  their  statements  in  actions 
against  the  corporation,  attempted  to  bnbe 
a  witness  in  such  case,  is  admis.sible  against 
the  corporation,  without  proof  of  his  au- 
thority to  do  such  act.  Nowack  v.  Metro- 
politan Street  R.  Co.  166  N.  Y.  433,  60  X.  E. 
32,  54:  .592 

1627.  Upon  the  question  whether  dealings 
with  persons  who  ineffectually  attempted  to 
form  a  corporation  were  with  the  corpora- 
tion or  With  the  individuals,  evidence  is  ad- 
missible of  statements  made  by  the  corpo- 
rate agent  at  the  time,  of  the  understand- 
ing of  the  person  dealing  with  the  concern, 
and  of  affidavits  filed  by  the  corporate  of- 
ficers with  the  secretarv'  of  state,  claiming 
to  be  a  partnership.  Slocnm  v.  Head.  105 
Wis.  431,  81  X'.  AV.  (i7:^.  ">••:  324 

1028.  Declarations    of    ilu-    superintendent 

of  a   coni]>auy  Avhen   reeiiving  ore.   as  to   its 

iieing    satisfaetoiy.    are    eompetent    evidence 

.   show  that  it  was   satisfactory.     Worth- 

in-ton  V.  Owin.   119  Ala.  44.  24  So.  739. 

43:  382 
1629.  The  o^^^^er  of  a  wharf  is  bound  by 
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statements  of  one  who  is  ostensibly  in 
charge  of  it.  as  to  the  depth  of  water  in  the 
adjoining-  dock.  Garfield  &  P.  Coal  Co.  v. 
Rockland-Rockport  Lime  Co.  184  Mass.  60, 
67  N.  E.  863,  61:  946 

Carrier's  agent. 
For  Editorial  Notes,  see  infra,  XIII.  §  77. 

16.30.  Declarations  of  a  conductor  when 
leaving  cars  on  a  switch,  that  the  railroad 
company  has  determined  to  furnish  no  more 
cars  for  the  shipments  that  were  being 
made,  are  evidence  against  the  carrier  in  an 
action  for  failure  to  furnish  cars.  Houston, 
E.  &  W.  T.  R.  Co.  V.  Campbell,  91  Tex.  551, 
45  S.  W.  2,  43:225 

1631.  A  ticket  inspector's  declaration,  as 
his  only  reason  for  rejecting  a  ticket  which 
he  has  demanded  for  inspection,  that  the 
holder  cannot  ride  upon  it  because  he  is  not 
the  original  purchaser,  is  admissible — at 
least  where  there  is  some  evidence  to  show 
that  the  railroad  company  has  recognized 
the  issuance  of  such  tickets  as  valid — for 
the  purpose  of  raising  an  implication  that 
the  ticket  was  authorized  originally  and 
genuine.  Nichols  v.  Southern  P.  Co.  23  Or. 
123,  31  Pac.  296,  18:  55 

1632.  Evidence  of  declarations  of  the 
ticket  agents  and  conductor  of  the  train 
first  boarded  by  the  passenger  is  admissible 
upon  the  question  of  the  carriage  contract, 
M'here  one  desiring  transportation  between 
two  points  connected  by  different  routes 
asks  for  a  ticket  by  the  longer  route,  over 
which  runs  the  more  desirable  train,  and 
receives  one  which  does  not  specify  the 
route;  and  it  is  immaterial  that  the  regula- 
tions of  the  carrier,  of  which  the  traveler 
has  no  knowledge,  require  the  use  of  the 
more  direct  route.  Illinois  C.  R.  Co.  v.  Har- 
per. 83  Miss.  560,  35  So.  764,  64:  283 

1633.  What  a  conductor  said  after  allow- 
ing a  passenger  to  get  back  on  the  car  be- 
cause he  had  become  convinced  that  he  had 
paid  his  fare,  although  he  had  put  the  pas- 
senger off  because  he  thought  he  had  not 
paid  the  fare,  is  a  part  of  the  res  gestae  of 
the  ejection.  Robinson  v.  Superior  Rapid 
Transit  R.  Co.  94  Wis.  345,  68  N.  W.  961, 

34:  205 

1634.  The  brutal  remark  of  a  brakeman 
to  a  woman  in  replj'  to  her  exclamation  of 
pain  in  consequence  of  a  blow  received 
through  his  negligence  cannot  be  proved  as 
a  part  of  the  res  gestir,  on  the  question  of 
such  negligence.  Butler  v.  Manhattan  R. 
Co.  143  N.Y.  417,  38  N.  E.  454,  26:  46 

1635.  A  conductor's  declaration  that  a 
passenger  who  had  been  ejected  "ought  to 
have  broke  his  darned  neck,"  or  words  simi- 
lar thereto,  made  to  a  person  who  had  come 
to  him  saying  he  feared  the  man  was  hurt 
in  the  ejection,  with  a  request  that  he  be 
taken  on  board  again, — is  not  admissible  as 
part  of  the  res  gestcr.  Barker  v.  St.  Louis, 
I.  :\r.  &  S.  R.  Co.  126  Mo.  143,  28  S.  W.  866, 

26:  843 
Insurance  agent. 
See  also  s\ipra,  1404. 

1036.  In  an  action  on  a  fue  insurance 
policy  wliPie  the  delt'Tidant  claims  a  change 


of  title  in  breach  of  the  contract,  evidence 
of  a  conversation  with  a  soliciting  agent  of 
defendant  company,  who  had  no  authority 
to  waive  a  condition  in  the  policy,  is  inad- 
missible, as  notice  to  such  agent  could  not 
be  notice  to  the  company  Russell  v.  Cedar 
Rapids  Ins.  Co.  78  Iowa,  216,  42  N.  W.  654, 

4:  538 

1637.  Where  the  applicant  stated  that  no 
application  by  him  for  insurance  was  ever 
rejected,  and  it  is  shown  that  his  applica- 
tion for  membership  in  a  mutual  benefit  so- 
ciety was  rejected,  plaintiff  may  show  \hat 
the  company's  agent  informed  the  insured 
that  such  societies  were  not  regarded  as  life 
insurance  companies,  and  need  not  be  con- 
sidered as  such  by  him.  Equitable  L. 
Assur.  Soc.  V.  Hazlewood,  75  Tex.  338,  12  S. 
W.  621,  7:  217 

1638.  Evidence  of  statements  to  the  agent 
taking  an  application  for  insurance,  differ- 
ent from  those  written  therein,  are  not  ad- 
missible in  an  action  on  the  policy,  where 
he  is  the  agent  of  the  applicant.  O'Rourke 
V.  John  Hancock  Mut.  L.  Ins.  Co.  23  R.  I. 
457,  50  Atl.  834,  57 :  496 
Telegraph  agent. 

1639.  An  objection  to  evidefice  as  to 
declarations  made  by  an  agent  of  a  tele- 
graph company,  on  the  ground  that  "no 
other  person  can  bind  the  company  except 
the  one  with  whom  the  business  is  trans- 
acted at  the  time,"  is  properly  overruled, 
because  the  declaration  of  a  general  agent 
would  bind  it,  whether  made  at  the  time  the 
contract  was  entered  into  or  not.  West- 
ern U.  Teleg.  Co.  v.  Yopst,  118  Ind.  248,  20 
N.    E.    222,  3:  224 

1640.  A  statement  by  a  telegraph  agent 
to  the  sender  of  a  message,  that  it  has  not 
been  delivered,  made  as  a  report  of  his  ef- 
forts to  trace  the  telegram,  is  admissible, 
as  against  the  telegraph  company,  to  show 
the  fact  of  nondelivery.  Carland  v.  West- 
ern U.  Teleg.  Co.  118  Mich.  369,  76  N.  W. 
762,  43:  280 
Manager  of  theater. 

1641.  Declarations  of  the  manager  of  a 
theater  that  he  is  acting  under  instruc- 
tions of  the  owner  in  preventing  the  serv- 
ice of  process  on  an  actor  engaged  in  the 
theater  are  not  admissible  in  a  suit  to  hold 
the  owner  liable  for  such  act.  Paulton  v. 
Keith,  23  R.  L  164,  49  Atl.  635,  54:  670 

1642.  The  manager  of  a  theater  has  no 
implied  authority  from  the  owner  to  pre- 
vent the  service  of  process  upon  actors  em- 
ployed in  the  theater,  so  as  to  make  his 
declarations  while  doing  so  admissible 
against  the  owner  as  part  of  the  res  gesfce. 

Id. 
Of  messenger. 

1043.  The  report  of  a  message  by  one 
agreed  upon  to  bear  it  is  as  competent  in 
evidence  as  the  direct  statements  of  the 
persoTi  who  sent  the  message  Avonld  he. 
Trvon  v.  White  &  C.  Co.  62  Conn.  161.  25 
Atl.  712,  20:  H'M 
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f.  Acts  or  Declarations  of  Testator  or  For- 
mer Owner  of  Property. 

Of  testator. 

Competency  of  Legatee  or  Heir  to  Testify 

as  to,  see  Witnesses,  67-69. 
See  also  supra,  1502;  infra,  2330-2335. 
For  Editorial  Notes,  see  infra,  XIII.  §  81. 

1644.  The  declarations  of  a  testator  are 
competent  to  show  the  condition  of  his 
mind,  but  not  to  prove  undue  influence 
against  either  persons  or  spirits.  Middle- 
ditoh  V.  Williams  (N.  J.  Prerog.  Ct.)  45  N. 
J.  Eq.  726,  17  Atl.  826,  4:  738 

1645.  The  declarations  of  an  alleged  tes- 
tator as  to  his  testamentary  intention, 
whether  made  before,  after,  or  at  the  time 
of  making  an  alleged  will,  are  admissible  on 
the  issue  of  Undue  influence  as  well  as  that 
of  testamentary  capacity.  Sheehan  v.  Kear- 
ney, 82  Miss.  688,  21   So.  41,  35:  102 

1646.  Testimony  that  testator,  who  gave 
property  by  will  to  a  woman  for  her  life, 
and  then  to  her  heirs,  did  not  wish  the 
hu.sband  to  receive  any  of  the  property,  is 
incompetent.  Lincoln  v.  Perry,  149  Mass. 
368.  21  N.  E.  671.  4:  215 

1647.  Declarations  by  a  testator  after  the 
execution  of  his  will  are  not  admissible  to 
siiow  due  execution.  Walton  v.  Kendrick, 
122  Mo.  .504,  27  S.  W.  875,  25:  701 

1648.  Evidence  of  declarations  made  near- 
ly four  jears  after  the  execution  of  a  will, 
as  to  statements  made  by  the  testator  at 
the  time  of  such  execution,  cannot  be  re- 
ceived as  part  of  the  res  gestce.  Farleigh  v. 
Kelley,  28  Mont.  421,  72  Pac.   756,     63:  319 

1649.  The  declarations  of  a  testator  may 
be  shown  to  rebut  the  presumption  that  a 
will  shown  to  have  been  made  and  left  in 
his  custody,  but  which  cannot  be  found  upon 
his  death,  was  destrovod  bv  His  animo  re- 
rornndi.  Williams  v."  Miles.  68  Xeb.  463, 
94  X.  W.  705,  62:  383 

l(i.')l».  Although  the  contents  of  a  lost  will 
cannot  be  proved  solely  by  the  declarations 
of  the  testator,  such  declarations  are  ad- 
missible to  prove  the  existence  of  the  will. 

Id. 

1651.  Parol  testimony  is  competent  in 
tilt'  construction  of  wills  to  prove  the  cir- 
ciinistiinces  of  the  testator  at  the  time,  the 
coiKJition  of  his  property,  his  relations  to 
liis  ininily,  etc.,  but  never  to  prove  his  dec- 
larations prior  to  or  alter  the  execution  of 
the  inslrument.  Ransdell  v.  Boston,  172  111. 
4:U).  .-.0  X.  E.   Ill,  43:  526 

Of  former  owner. 
See  also  supra.   1570.    l.")71. 

lt).')2.  A  declaration  inaih-  hy  a  stranger 
tu  the  controversy,  who  lia>  since  died, 
auainsi  liis  pecuiiiarx'  interest,  is  admissi- 
lile  to  show  the  exi-tcnce  nf  a  relevant  fact. 
ISartlett  v.  Pattoii.  :'.:!  W  .  \a.  71.  10  S.  F.. 
21,  r,:  ,-,-2  3 

hi."):!.  ISotli  a  iiil'l  ni'  an  in~uranc<'  p(>lic\- 
ii.'ld  ilelivi'l'V.  to  VeinliT  il  ellecii\c.  may  be 
[>ri>\eil  l.\  (leclai-at  inn  ui'  the  iloiinr.  Lend 
\.  Xeu  York  L.  ln>.  (n.  '.k,  Trx.  21(;,  lit".  S. 
W  .    •_".!( I.  ."iti:  .")!)(; 

Iil.'it.    Wliric    a    -lani    •>(    riiilil    iif    \va\     i-  ' 
il'.',    llnite,   csitlcnce   n\    the    manner   in    wliicli 


the  way  had  been  used  ever  since  the  grant 
is  admissible  in  an  action  for  obstructing 
the  way,  as  showing  the  practical  construc- 
tion put  upon  the  grant  by  the  owners  of 
both  the  servient  and  dominant  estates. 
Hamilton  v.  Dennison,  56  Conn.  359,  15  AtL 
748,  1 :  287 

1655.  Declarations  as  to  the  ownership 
of  property,  made  by  a  person  in  possession 
thereof,  are  admissible  in  evidence  upon  an 
issue  as  to  such  ownership,  as  part  of  the 
res  gestcp.  Lowman  v.  Sheets,  124  Ind.  416, 
24  N.  E.  351,  7:  784 

1656.  Declarations  made  by  one  in  posses- 
sion of  land,  characterizing  or  explaining 
his  claim  to  ownership,  or  in  disparagement 
of  his  own  title,  are  competent,  not  only 
against  the  declarant,  but  against  all  claim- 
ing under  him.  RatlifT  v.  Ratliff,  131  N. 
C.  425,  42  S.  E.  887,  63:  963 

1657.  Declarations  of  one  in  possession  of 
real  estate,  that  he  held  it  in  fee,  are  not 
admissible  in  favor  of  hig  successors  in  in- 
terest to  defeat  a  claim  that  he  held  in 
trust.  .  Id. 

1658.  Evidence  that  a  grantor  of  a  part 
of  a  tract  of  land  told  a  grantee  that  a 
well  nearly  on  the  boundary  line,  but  on 
the  land  not  conveyed,  "belonged  to"  and 
"would  be  sold"  with  the  land  conveyed,  is 
inadmissible  to  show  the  legal  effect  of  the 
deed  as  against  a  subsequent  purchaser  of 
the  remaining  land.  Robinson  v.  Clapp,  65 
Conn.  365,  32  Atl.  939,  29:  582 

1659.  Declarations  of  the  husband  are 
inadmissible,  in  an  action  by  a  widow  for 
dower,  to  contradict  the  fact  of  his  interest 
in  the  lands  in  question,  when  made  after 
all  his  interest  therein  had  ceased.  Davis 
V.  Green,  102  Mo.  170,  14  S.  W.  876,     11:  90 

1660.  Xo  letter  written  by  a  grantor  of 
property  after  he  has  made  an  absolute  con- 
veyance of  it  to  a  third  party  is  admissible 
in  evidence  for  the  purpose  of  proving  the 
existence  of  a  trust  in  such  property  in  fa- 
vor of  himself.  Brock  v.  Brock,  90  Ala.  86. 
8  So.  11,  9:  287 

1661.  Loose  declarations  of  a  grantor, 
made  twenty  years  after  the  date  of  a  deed, 
cannot  be  proved  to  impeach  it.  Wilson  v. 
Anderson.  186  Pa.  531,  40  Atl.  1096,    44:  542 

1662.  Evidence  of  declarations  of  the  re- 
mote grantor  of  two  parcels  of  real  estate, 
as  to  where  he  intended  to  draw  the  line 
between  them,  is  not  admissible  upon  the 
question  of  the  division  line.  Carnej'  v. 
Hennessey,  74  Conn.  107,  49  Atl.  910,  53:  699 

1663.  Declarations  of  a  grantor  who  has 
retained  possession  of  the  land  conveyed 
after  the  execution  of  the  conveyance,  made 
during  his  possession  and  explanatory  there- 
of, to  the  effect  that  he  held  for  another,  are 
admissible  on  an  issue  as  to  whether  or  not 
such  convevance  was  fraudulent.  Mobile 
Sav.  Bank  v.  ]\IcDonnell,  89  Ala.  434,  8  So. 
i:?7.  9:  645 

I(;(i4.  Where  the  debtors  have  deeded  their 
pinperty.  but  have  kept  the  deed  from  rec- 
(11(1  aiui  have  continued  in  possession,  their 
ileclaratioiis.  while  so  in  possession,  that 
t!n'\  owned  the  property,  are  admissible 
upon    tlie   question   of   fraudulent   intent,   ia 
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an  action  by  creditors  to  set  aside  the  deed 
for  fraud.  Loos  v.  Wilkinson,  110  N.  Y.  195. 
18  N.  E.  99,  1 :  250 

1665.  In  an  action  to  set  aside  a  convey- 
ance of  personal  property  to  a  creditor  as 
fraudulent,  statements  made  by  the  debtor 
subsequent  to  his  conveyance,  in  derogation 
of  the  bona  fides  thereof,  are  admissible  to 
show  fraud  on  his  part,  but  are  not  admis- 
sible to  show  fnu'.d  on  the  part  of  the 
grantee.  Sloan  v.  Coburn,  26  Neb.  607,  42 
N.  W.  726,  4:  470 

g.  Acts  and  Declarations  of  Partner,  Asso- 
ciate, or  Co-conspirator. 

1666.  That  both  defendants  jointly  sued 
for  alienating  a  husband's  affections,  and 
who  are  shown  to  have  acted  in  concert, 
were  not  present  at  a  conversation  with 
■one  of  them  respecting  an  inducement  held 
out  to  the  husband,  will  not  prevent  the 
admission  of  the  evidence  of  such  conver- 
sation. Price  V.  Price,  91  Iowa,  693,  60  N. 
W.  202,  29:  150 

1667.  Evidence  of  converisations  between 
a  husband  and  his  father,  and  between  the 
latter  and  the  wife's  father,  may  be  proved 
in  an  action  for  alienating  the  husband's 
affections,  in  order  to  show  the  weight  and 
proDable  effect  of  a  property  inducement 
held  out   to  him  to   abandon   her.  Id. 

1668.  Letters  written  by  one  of  the  prin- 
cipals to  a  prize  figlit  while  in  training  for 
it,  describing  wluit  the  fight  is  to  be,  stating 
wiien  and  where  it  is  to  occur,  and  request- 
ing the  presence  of  his  friends  and  others 
thereat,  are  in  furtherance  of  the  unlawful 
enterprise,  and  admissible  in  evidence 
against  the  other.  Seville  v.  State,  49  Ohio 
St.  117,  30  X.  E.  021,  15:  516 

1669.  Declarations  of  either  party  to  an 
agreement  to  engage  in  a  prize  fight,  with 
reference  to  the  common  object  or  in  fur- 
therance of  the  criminal  design,  while  en- 
gaged in  its  prosecution,  are  competent  evi- 
dence against  the  other,  though  the  agree- 
ment was  made  by  or  through  backers  or 
other  representatives  of  the  principals,  and 
the  latter  were  unknown  to  each  other.  Id. 
Partners. 

For  Editorial  Xotes,  see  infra,  Xfll.  §  78. 

1670.  Declarations  of  a  partner  in  tlic 
course  of  a  transaction  on  which  an  al- 
leged liability  of  the  firm  is  based  may  be 
proved  against  the  other  partner.  Hess  v. 
Lowrey,  122  Ind.  225.  23  X.  E.   156.       7:  90 

1671.  On  the  (juestion  whether  defend- 
ants were  liable  as  a  partnership  or  not, 
where  their  firm  never  had  any  corporate 
existence  even  as  ;i  rle  facto  corporation, 
evidence  of  the  plaintiff  that  he  did  not  deal 
with  them  as  a  corporation,  but  was  in- 
formed by  one  member  that  they  were  a 
partneisliip.  is  ;i(lniissil)le.  Eaton  v.  Walker. 
7i;  ^rich.  .")7tl.  4:J  X.  W.  638,  0:  lo2 

]t)72.  The  fact  of  partnership  cannot  Ije 
pnived  ill  an  aelioii  seeking  to  hold  one  pcr- 
-Mii  lialilr  f(ir  godds  •^nld  to  another  on  tlie 
Lnnmid  ilial  tliry  were  for  the  usi>  nf  a 
part  iicr>hi[i  of  which  (IclCiidaiit  was  a  mem 
ber.  li\    cvidisicc  (if  dccia  I  at  ions  made  bv   Ih.^ 


one  to  whom  the  goods  were  sold  wher.  de- 
fendant was  absent.  Vanderhurst  v.  De 
Witt,  95  Cal.  57,  30  Pac.  94,  20:  535 

Co-conspirators. 

See  also  supra,  1026;  infra,  1696. 
For  Editorial  Xotes,  see  infra,  XIII.  §§  76, 
77. 

1673.  Declarations  of  a  co-conspirator, 
made  during  the  pendency  of  the  illegal  en- 
terprise, are  not  only  evidence  against  him- 
self, but  are  evidence  against  his  associates 
in  the  crime.  United  States  v.  Lancaster, 
44   Fed.   896,  10:  333 

1674.  Where  several  persons  are  proved 
to  have  combined  together  for  the  same  il- 
legal purpose,  any  act  done  by  one  of  the 
parties  in  pursuance  of  the  original  con- 
certed plan  and  with  reference  to  the  com- 
mon object  is,  in  contemplation  of  law,  th« 
act  of  the  whole  party;  and  the  proof  of 
such  act  will  be  evidence  against"  any  of 
the  others  who  engage  in  the  same  conspir- 
acy. Id. 

1675.  Evidence  of  statements  by  one  of 
conspirators  to  murder,  that  the  killing  had 
been  determined  upon  and  pardons  prepared 
in  advance,  is  admissible  against  co-con- 
spirators. Powers  V.  Com.  110  Ky.  386,  61. 
S.  W.  735,  53:  245 

1676.  Evidence  of  a  conversation  between 
city  oflicials  who  had  been  parties  to  a  con- 
spiracy to  secuie  a  city  contract  by  bribery, 
after  the  abandonment  of  the  conspiracy,  is 
admissible  upon  the  trial  of  one  of  them  for 
the  offense,  where  it  related  to  the  re- 
election of  one  of  them  to  avoid  exposure. 
People  V.  Mol,  137  Mich.  692,  100  X.  W. 
913,  68:  871 

1077.  Upon  trial  of  one  city  official  for 
being  implicated  in  a  conspiracy  to  secure 
a  city  contract  by  bribery,  after  the  con- 
spiracy is  established,  other  ])ersons  impli- 
cated therein  maj'  testify  as  to  the  receipt 
of  money  for  their  votes  in  accomplishing 
the  object  of  the  undertaking.  Id. 

1678.  On  a  trial  of  a  conspirator  for  the 
common  offense,  which  was  bribery,  a  co- 
conspirator who  had  testified  concerning 
the  bribery,  before  an  examining  commit- 
tee, two  years  after  it  was  accomplished, 
cannot  testify  that,  just  before  his  exami- 
nation by  the  committee,  he  iiad  an  under- 
standing with  another  co-conspirator,  to 
which  the  defendant  was  not  a  party,  as 
to  how  he  should  testify,  i'eople  v.  Mc- 
Quade.  110  X.  Y.  284,  18  X.  E.  156.         1  :  273 

1079.  Evidence  showing  the  existence  of 
a  confession  of  judgment,  with  an  agree- 
ment to  keep  it  from  the  public,  is  suf- 
ficient to  establish  a  coniederation  between 
the  judgment  debtor  and  creditor  to  the 
prejudice  of  the  other  creditors,  whicli  will 
admit  the  acts  and  declaraticms  of  one 
against  the  other.  First  Xat.  IJank  v.  Wal- 
ton.   1.".  Colo.   265.  22   Pac.   440.  .1:  765 

IdSd.  I'Aidciicc  of  statements  made  at  a 
iiH'cting  in  a  ]>ulilic  place,  indicating  vio- 
h'la  and  iiiiprojier  intentions,  is  admissible 
upon  trial  of  an  iiidictnient  for  conspiracy 
to  iniirder.  a>  tending  to  show  the  exis- 
tence of  the  consjiiiacv.  Power-  v.  Com. 
IJO  Ky.  386.  61   S.   W.  735,  .'):!:  245 
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1681.  The  finding  of  a  conspiracy  is  not 
necessary  to  admit,  upon  trial  of  officers 
charged  with  having  made  a  cori'upt  agree- 
ment to  sell  their  votes,  statements  by  some 
in  the  presence  of  the  others  concerning 
the  consummation  of  the  agreement.  State 
V.  Lehman,   182  Mo.  424,  81   S.  W.   1118. 

66:490 

1682.  One  on  trial  for  conspiracy  to  mur- 
der, against  whom  evidence  has  been  intro- 
duced of  statements  by  members  of  an  as- 
semblage tending  to  show  the  conspiracy, 
has  a  right  to  introduce  evidence  of  all  that 
was  done  at  the  meeting.  Powers  v.  Com. 
110  Ky.  386,  61  S.  W.  735,  53:  245 

h.  Complaints    of    Injuries    and    Suffering. 

See     also     supra,     1521,     1531-1534;     infra, 

1601,  1602. 
For  Editorial  Notes,  see  infra,  XIII.  §§  76, 

77. 

1683.  A  physician's  testimony  of  a  pa- 
tient's statements,  made  for  the  purpose  of 
receiving  advice  and  treatment,  is  not  in- 
admissible as  hearsay.  Block  v.  Milwau- 
kee Street  R.  Co.  89  Wis.  371,  61  X.  W. 
1101,  27:365 

1684.  A  physician's  statement  as  to  what 
a  person  told  him  about  her  exposui'e,  as 
the  basis  of  his  opinion  as  to  the  cause  of 
her  sickness,  is  not  inadmissible  on  the  part 
of  the  plaintiff  in  an  action  for  damages 
sustained  from  the  exposure.  Pullman  Pal- 
ace Car  Co.  V.  Smith,  79  Tex.  468,  14  S.  W. 
993.  »  13:  215 

1085.  Testimony  as  to  exclamations  of 
piin.  made  by  the  injured  person  during 
the  examination,  cannot  be  given  by  a  phy- 
sician who  has  been  emjjloyeil  to  examine 
a  person  who  contemplates  suing  for  inju- 
ries received  through  another's  negligence, 
for  the  express  purpose  of  making  him  a 
witness  in  such  suit.  .Jones  v.  Portland.  88 
Micii.  .>!)S.  50  N.  W.  731,  16:  437 

](!S(i.  Testimony  that,  a  short  time  after 
the  alleged  infliction  of  a  personal  injury, 
witness  assisted  the  injured  person  to  re- 
move his  coat,  and  that  he  complained  of 
being  hurt  in  the  shoulder,  is  admissible  in 
and  action  to  recover  for  the  injury,  not  as 
part  of  the  res  grstcr.  but  as  tending  to 
show  present  pain  and  injury.  St.  Louis  & 
S.  F.  R.  Co.  V.  Murray,  5.5  Ark.  24S.  18  S. 
W.  50.  ■  16:  787 

1(>S7.  In  ail  action  for  personal  injuries 
the  plaintiff's  wife  may  testify  to  exclama- 
tions of  pain  made  by  plaintiff  on  waking 
up  (luring  the  night.  T>ciinctt  v.  Xovthcrn 
]'.  R.  Co.  2  N.  D.   112.  4'.l  X.  W  .  40S. 

l:!:  4(;5 

1G8S.  l^xpressioiis  or  complaints  showing 
bodily  suffering  aie  competent  evidence  as 
part  of  the  r'.s-  qishi.  and  may  be  te-tified 
to  ami  (lescriliCMl  by  any  ]>ei--<)n  in  wlm-o 
]irr-oni'(>  they  were  iitt'MciI.  if  they  were 
mail'-  at  tlie  time  of  thr  >nircrinsj-.  William- 
V.  (,riMt    \(.rtlicrn   i;.  Co.   tW   Minn.  55.  71'  X. 

w.  Sim.  :;: :  \w 

his'.t.  |',\  iij.iicc  (,f  f.\p!-o-~i(iii-  <i\  p;iiii  and 
suiyiiiiiL:.  uiail.'  li\  an  iiijuii-il  |.ii-ip|i  at  ilir- 
tinir   (,i  or   shoillv    after    rlic    iiiMirv.    i-    .i^i- 


missible  as  part  of  the  res  gestcr.  Hideout 
V.  Winnebago  Traction  Co.  123  Wis.  297, 
101  X.  W.  672,  69:  601 

1690.  Testimony  as  to  expressions  of  pain 
or  suffering  cannot  extend  to  descriptions 
of  past  symptoms,  or  to  statements  based 
on  past  experience.  Williams  v.  Great 
Northern  R.  Co.  68  Minn.  55,  70  N.  W.  860, 

37:  199 

i.  Threats. 

Question  for  Jury  as  to  Admissibility,  see 

Trial,  106. 
See  also  infra,  1751,  1939,  2377,  2378. 
For  Editorial  Notes,  see  infra,  XIII.  §  80. 

1691.  Threats  of  mob  violence,  made  both 
before  and  after,  but  on  the  same  day  of, 
the  entering  of  a  plea  of  guilty,  are  admis- 
sible to  show  a  real  danger  of  such  violence, 
in  a  proceeding  for  relief  from  the  plea 
and  sentence  thereon,  although  not  all  of 
the  threats  were  communicated  to  the  ac- 
cused before  the  plea  was  entered.  State 
V.  Calhoun,  50  Kan.  523,  32  Pac.  38:   18:  838 

1692.  Threats  of  violence  by  the  deceased 
against  the  accused,  though  not  communi- 
cated to  the  latter,  are  sidmissible  as  evi- 
dence where  there  is  any  doubt  as  to  who 
began  the  encounter;  but  if  all  the  evidence 
is  to  the  effect  that  the  defendant  was  the 
aggressor,  thev  are  not  admissible.  Wil- 
son V.  State,  .30  Fla.  234,  11  So.  556,  17:  654 

1693.  A  threat  of  defendant  to  get  "even" 
with  a  person  whom  he  supposes  to  be  the 
author  of  a  libelous  article,  but  whom  he 
afterwards  found  out  was  not,  cannot  be 
proved  against  him  on  a  trial  for  killing 
another  person,  his  ill  feeling  towards  whom 
grew  out  of  the  same  publication.  Peo- 
ple V.  Powell,  87  Cal.  348.  25  Pac.  481, 

11:  75 

1694.  In  a  prosecution  for  assault,  where 
it  is  shown  that  the  injuries  received  by 
the  prosecutor  from  the  defendants  were  the 
result  of  an  assault  by  him  on  them,  arising 
out  of  a  difKeulty  by  him  with  their 
father,  it  is  error  to  allow  the  prosecution 
to  prove  that,  some  three  years  before,  the 
father  used  threatening  language  to  the 
prosecutor.  Peo])le  v.  Pearl.  76  Mich.  207.  42 
X.  W.   1109,  4:  709 

1695.  That  threats  made  by  one  on  trial 
for  murder  to  kill  his  victim  were  made  a 
year  or  eighteen  months  before  the  homi- 
cide does  not  render  evidence  of  them  iiuid- 
missible.  State  v.  Coleman,  186  .Mo.  151. 
84  S.  W.  978,  69:  381 

1006.  Upon  trial  of  an  indictment  for 
criminal  conspiracy  to  murder,  evidence  is 
admissible  of  threats  by  an  unknown  per- 
son who  was  subsequently  seen  among 
tiuards  under  control  of  the  alleged  conspir- 
ators, but  not  of  statements  by  persons  in 
no  wise  identified  as  members  of  the  con- 
>piracy.  Powers  v.  Com.  110  Kv.  386.  61  S. 
W.  735,  '  53:  245 

j.  Telephone    Conversations. 
!•'")■  Editorial  Xotes,  see  infra.  XIII.  §  76. 
1697.  A    telephone    conversation    between 
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parties  to  a  suit  may  be  admissible  in  evi- 
dence, although,  owing  to  the  conditions  of 
the  atmosphere,  the  parties  were  unable  to 
communicate  directly  with  each  other  but 
did  so  through  the  medium  of  an  operator 
at  an  intermediate  station  who  received 
the  communication  from  each  of  them  and 
transmitted  it  to  the  other.  Oskamp  v. 
Gadsden,  35  Neb.  7,  52  N.  W.  718,  17:  440 
1G98.  A  conversation  by  telephone  be- 
tween a  witness  and  another  person  in  the 
private  office  of  a  party  is  not  inadmissi- 
ble because  the  witness  does  not  identify 
the  voice  of  the  other  person  as  that  of  the 
party  or  his  clerk.  Wolfe  v.  Missouri  P.  R. 
Co.  97  Mo.  473,  11  S.  W.  49,  3:  539 

k.  Conversation  through  Interpreter. 

For  Editorial  Notes,  see  infra,  Xni.  §  76. 

1699.  The  fact  that  a  conversation  was 
had  through  an  interpreter  does  not  make 
it  incompetent  to  prove  what  was  said,  by 
either  party  or  a  third  party  who  heard  the 
conversation,  but  affects  merely  the  weight 
of  the  testimonA'.-  Com.  v.  Vose,  157  Mass. 
393,  32  N.  E.  355,  17:  813 

1.  Dying  Declarations. 

Declarations  of  Deceased  Persons  Generally, 

see  supra,  1576-1593. 
Contradiction  of,  see  Witnesses,  160. 
For  Editorial  Notes,  see  infra,  XIII.  §  79. 

1700.  That  a  declaration  by  a  dying  per- 
son was  made  two  days  before  death,  and 
that  he  did  not  expressly  state  that  he  be- 
lieved he  was  going  to  die,  do  not  make  it 
inadmissible  in  evidence  as  a  dying  declara- 
tion, where  the  illness  actually  caused 
death,  and  from  the  statement  of  deceased 
and  the  surrounding  circumstances  it  is  evi- 
dent that  he  had  given  up  all  hope  of  re- 
«nverv.  State  v.  Power,  24  Wash.  34.  63 
Pac.  1112.  63:  902 

1701.  An  indictment  cannot  be  regarded 
as  for  an  abortion,  rather  than  for  homi- 
cide, so  as  to  exclude  from  evidence  the 
woman's  <lying  declarations,  where  it 
charges  tlio  procurement  of  her  death  by 
means  of  an  abortion,  although  it  uses  the 
words  ''without  legal  justification,"  which 
are  part  of  the  statutory  definition  of  the 
crime  of  abortion.  Worthington  v.  State. 
92  Md.  222.  48  Atl.  355,  56:  353 

1702.  A  dying  declaration  is  not  inad- 
missible in  evidence  because  the  decedent 
did  not  impart  to  the  one  to  whom  it  was 
made  her  belief  in  her  impending  death,  if 
the  existence  of  that  fact  before  the  declar- , 
ation  was  made  is  established  by  other  j 
evidence.  Id. | 

1703.  Dying  declarations  of  a  woman 
whom  defendant  is  charged  with  killing  by 
means  of  an  abortion  are  admissible  in 
evidence,  where  they  were  accompanied  by 
constant  affirmation  of  expectancy  of  death, 
and  begging  the  doctor  to  save  liei'.  as  she 
was  dying,  although  he  held  out  hope  of 
recovery.  Id. 

1704.  A  dvinff  declaration  as  to  who  com- 


mitted the  homicide  is  not  inadmissible  be- 
cause the  name  was  suggested  by  a  third 
person  and  merely  assented  to  by  decedent. 

Id. 

1705.  Dj'ing  declarations  of  a  woman 
whose  death  was  caused  by  an  abortion, 
that  it  was  committed  by  one  designated 
merely  by  the  appellation  of  "Dr."  and  a 
surname,  are  not  inadmissible  in  evidence 
against  an  accused  bearing  that  name  as 
not  identifying  him,  as  the  question  of  iden- 
tity is  for  the  jury.  Id. 

1706.  An  instrument  prepared  by  an  in- 
jured person  in  full  possession  of  his  men- 
tal faculties  and  in  confident  hope  of  re- 
cover}', to  be  signed  as  a  dying  declaration 
in  the  event  of  subsequent  conviction  of 
fatal  termination  of  the  injury,  is  not,  al- 
though executed  under  such  conviction,  ad- 
missible in  evidence  as  a  dying  declaration. 
Hai-per  v.  State,  79  Miss.  575,  31  So.  195, 

56:  372 

1707.  To  lay  a  foundation  for  the  admis- 
sion of  dying  declarations  by  showing  a 
belief  in  impending  death  the  witness  is 
not  required  to  give  the  exact  words  used 
by  decedent.  Worthington  v.  State,  92 
Md.  222,  48  Atl.  355,  56:  353 

m.  Former  Testimony. 

Documentary   Evidence  of,   see  supra,   894- 

897. 
Testimonv  at  Coroner's  Inquest,  see  supra, 

1448-1451. 
Review  of  Discretion  as  to,  see  Appeal  and 

Error,  534. 
See  also  supra,  776-778,  944. 
For  Editorial  Notes,  see  infra,  XIII.  §§  76, 

83. 

1708.  The  evidence  of  a  witness  given  on 
a  former  trial  of  a  civil  case,  who  has  since 
died,  may  be  proved  on  a  subsequent  trial 
of  the  case.  Carrico  v.  West  Virginia  C.  & 
P.  R.  Co.  39  W.  Va.  86,  19  S.  E.  571,  24:  50 

1709.  Upon  a  trial  de  novo  upon  appeal 
from  commissioners  in  an  eminent  domain 
proceeding  the  jury  are  not  to  consider  the 
evidence  produced  before  the  commissioners,, 
or  be  influenced  bv  the  commissioners'  re- 
port. Sharpe  v.  United  States,  50  C.  C.  A. 
597,  112  Fed.  893,  67:  932 


XI.  Relevancy  and  Materiality, 
a.  In    General. 

Sufficiency   of  Objections   or   Exceptions   as 

to.  see  Appeal  and  Error,  V.  a.  2. 
/'resumption  as  to  Admission  or  Exclusion 

of,   on   Appeal,   see   Appeal   and    Error, 

413-418. 
Consideration  of,  on  Appeal,  see  Appeal  and 

Error,  504,  507. 
Waiver  of  Objection  as  to,  see  Appeal  and 

Error,  "\T:L  k,  3. 
Estoppel   to   Object,   see  Appeal   and  Error, 

405.  496. 
Fir^t   Objecting  to.   on   Appeal,   see   Appeal 

and  Error,  VII.  j,  5. 
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Review  as  to,  on  Appeal,  see  Appeal  and  Er- 
ror, 470,  471. 

Prejudicial  Error  in  Admitting,  see  Appeal 
and  Error,  VII.  m.  3,  a. 

Prejudicial  Error  in  Excluding,  see  Appeal 
and  Error,  VII.  m,  3,  b. 

In  Injunction  Suit,  see  Injunction,  495. 

Competency  of  Witnesses  Generally,  see 
Witnesses,  I. 

As  to  Corroboration,  see  Witnesses,  188-200. 

See  also  Trial,  10,  11. 

For  Editorial  Notes,   see  infra,  XIII.  §  83. 

1710.  Testimony  is  competent  if  there  is 
some  evidence  of  facts,  direct  or  circum- 
stantial, tending  to  make  it  so.  Cleveland, 
C.  C.  &  I.  R.  Co.  v.  Closser,  126  Ind.  348,  26 
N.  E.  159,  9:  754 

1711.  Evidence  upon  a  collateral  issue 
may  be  relevant,  if  the  fact  which  it  tends 
to  establish  will  tend  to  prove  or  disprove 
the  fact  in  issue.  Remy  v.  Olds  (Cal.)  No 
Off.   Rep.   34  Pac.   216,  21:  645 

1712.  Evidence  legal  for  some  purposes 
cannot  be  excluded  because  a  jury  may  er- 
roneously use  it  for  another  purpose.  Tren- 
ton Pass.  R.  Co.  V.  Cooper  (N.  .J.  Err.  & 
App.)  60  N.  J.  L.  219,  37  Atl.  730,     38:  637 

1713.  The  introduction  of  irrelevant  evi- 
dence upon  one  side  without  objection  does 
not  justify  the  introduction  of  irrelevant 
evidence  upon  the  other  side.  San  Diesjo 
Land  &  T.  Co.  v.  Neale,  78  Cal.  63.  20  Pac. 
.380.  3:  83 
Same  v.  Same,  88  Cal.  50,  25  Pac.  977. 

11:  604 

1714.  Volunteered  statements  of  a  wit- 
ness as  to  the  effect  of  blasting  on  his  own 
building,  in  reply  to  questions  as  to  noises. 
in  an  action  for  damages  for  injuries  to  a 
building  by  blasting,  of  which  all  irrelevant 
parts  to  which  the  attention  of  the  court  is 
called  are  stricken  out,  furnish  no  reason 
for  the  admission  of  testimony  of  other 
property  owners  that  the  blasting  did  not 
affect  their  buildings.  P'itzsijufms  &  C.  Co. 
V.  Braun.  100  111.  390.  65  X.  E.  249.     59:  421 

1715.  In  a  joint  action  against  two  for 
the  commission  of  a  tort,  evidence  is  adniis- 

.sible  if  competent  as  against  either  party. 
If  incompetent  as  against  the  other,  its  use 
and  application  must  l)e  limited  by  proper 
instructions.  Consolidated  Ice  Mach.  Co. 
V.  Keifer.  134  111.  481.  2.")  N.  E.  799.       10:  6116 

1716.  In  an  action  against  a  husband  and 
wife  to  vacate  a  ilecd  luiiiiing  to  her.  ]iro- 
(■ured  by  him  in  his  owii  interest  uiily.  >he 
being  merely  i\  nominal  party,  with  only 
such  rights  as  he  had.  and  beiiiL;  identified 
with  him  in  interest,  :ni\  evidence  compe- 
tent against  him  is  efini])cteiil  .iL;;iin-t  her. 
I'.allon  V.  Hallon.  110  X.  ^.  li'.M.  IS  X.  K. 
lis.  1:  4(1-2 

1717.  There  i>  no  ermr  in  excluding  te>ti- 
niiiiiy    which    i~    either    wholly    iiTelevant    or  ! 
>\liich    i^    in   diiect    c.  rui  lailid  i' in    nf   the    prci-  , 
\i^ii,n-   (if  a   cnnliact    cdiiiaiiieil    in   aii    insur- 
aiH-e    jinlicw      TNiliiii-i'ii    \.    (lernian    Ins,    ('n. 
,M    Ark.    411.    11    S.    W.    Csd.  4:  2.")  1 

b.   Cii-tnin    ny    llnbit. 


•  i|p)ni"ii-    a-   1n.   -.'e   -iijir^ 
(  1/    In-iiia  iiic    .\i:ent.    -er 


1  ):;o. 

in  iVa  . 


See  also  supra,  945;   infra,  1752,  2350-2351. 
For  Editorial  Notes,  see  infra,  XIII.  §  83. 

1718.  Evidence  cannot  be  received  of  local 
customs  contrary  to  established  principles 
of  law.  Clark  v.  Allaraan,  71  Kan.  206,  80 
Pac.  571,  70:  971 

1719.  Evidence  of  a  custom  on  the  part 
of  an  insurance  agent  to  extend  credit  for 
premiums  is  admissible  in  an  action  on  a 
preliminary  contract  with  such  agent  for 
renewal  of  a  policy,  the  premium  for  which 
was  not  paid.  McCabe  v.  ^^tna  Ins.  Co.  9 
N.  D.  19,  81  N.  W.  426,  47:  641 

1720.  Evidence  as  to  the  habits  of  a  team 
both  before  and  after  an  accident  is  admis- 
sible in  an  action  for  injury  by  the  accident, 
when  the  character  or  disposition  of  the 
team  is  in  issue.  Walrod  v.  Webster  Coun- 
ty, 110  Iowa,  349,  81  N.  W.  598,       47:. 480 

1721.  Evidence  of  the  habits  or  condi- 
tion of  defendant  subsequent  to  the  com- 
mencement of  the  action  is  admissible  for 
the  defense  in  an  action  for  divorce  on  the 
ground  of  habitual  intemperance,  since  a 
divorce  concerns  the  state  as  well  as  the 
parties,  and  the  condition  justifying  it  must 
be  found  to  exist  at  the  very  time  when  the 
divorce  is  granted.  Allen  v.  Allen,  73  Conn. 
.54.  46  Atl.  242,  '  49:  142 

1722.  In  an  action  for  the  death  of  a  per- 
son, under  the  civil  damage  law,  proof  of 
his  habits  as  a  drinking  man  is  competent 
on  the  question  of  damages.  Brockway  v. 
Patterson.  72  ^,\\c\\.   122,  40  N.  W.  192, 

1:  708 

1723.  In  defense  of  a  claim  for  loss  of 
wages  and  future  earnings  in  an  action  for 
personal  injuries,  defendant  may  show  any 
facts  concerning  plaintiff's  habits  and  con- 
duct which  may  throw  light  upon  the  prob- 
ability of  his  securing  employment,  and  the 
character  and  continviitv  of  the  same.  Kings- 
ton V.  Fort  Wavne  &  E.  R.  Co.  112  Mich.  40, 
70  N.  W.  315.  ■  40:  131 

1724.  Evidence  of  a  custom  requiring  the 
owner  of  stock  to  hold  railroads  harmless 
against  ordinary  delays  in  taking  up  freight 
is  inadmis-sible  because,  if  the  law  held  the 
railroad  harmless,  the  custom  was  not  nec- 
essary: if  the  law  held  it  liable,  the  custom 
could  not  repeal  or  suspend  the  law.  Mis- 
souri P.  R.  Co.  V.  Fagan,  72  Tex.  127,  9  S. 
W.  749,  2:  75 

1725.  A  witness  cannot  state  what  the 
custom  of  a  railroad  is  in  delivering  stock 
at  destination,  where  it  is  not  shown  that 
the  c\istom  is  uniform,  reasonable,  and  no 
torious.  and  he  does  not  testify  to  the  facts 
constituting   the   custom.  Id. 

1726.  The  custom  of  a  railroad  company 
in  respect  to  keeping  farm  crossings  in  re- 
pair i7iay  be  shown,  in  connection  with  the 
work  done  at  a  particular  crossing  which  it 
claims  had  been  abandoned,  as  tending  to 
show  whether  or  not  it  recognized  such 
cni>sing  as  still  in  existence,  where  that 
i|ue-tion  is  material.  Stewart  v.  Cincinnati, 
W  .  &   ^\.  R.  Co.  89  ^\\^■\\.  315.  50  X.  W.  S.V2. 

17:  539 
\~-H.    l':vi(lence  that    it   was  not   the  habit 
III'  !he  (lecea-eil  to  go  armed   is  not  admissi- 
ble nn  a    trial    for  hcmiicide  because  of  |iroj>f 
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that  defendant  believed  him  to  have  been 
armed  at  the  time  he  shot  him,  where  there 
was  no  evidence  of  the  bad  character  of  the 
deceased  to  be  rebutted,  but  merely  testi- 
mony that  deceased  had  said  he  had  had 
quarrels  with  several  persons  named.  People 
V.  Powell,  87  Cal.  348,  25  Pac.  481,  11:  75 
Care;  negligence. 

Reputation  for,  see  infra,  1758-1760. 
See  also  infra,  1901,  1902,  2034,  2052. 
For  Editorial  Notes,  see  infra,  Xlll.  §  85. 

1728.  Evidence  that  manj'  well-regulated 
furnaces  habitually  employ  inexperienced 
men  for  a  particular  service  is  admissible 
on  the  question  of  negligence  in  employing 
such  men  for  that  kind  of  work  in  a  fur- 
nace. Holland  v.  Tennessee  Coal,  I.  &  R.  Co. 
91  Ala.  444,  8  So.  524,  12:  232 

1729.  To  justify  a  consideration  of  the 
manner  in  which  a  particular  class  of  work 
is  usually  performed  by  other  employers, 
in  determining  whether  a  particular  employ- 
er was  negligent  in  its  performance,  so  as 
to  be  liable  for  injuries  to  ft  servant,  it  must 
be  shown  that  the  conditions  under  which 
the  work  is  performed  by  the  respective 
employers  are  similar.  .Johnson  v.  Union 
P.  Coal  Co.  28  Utah,  506,  76  Pac.  1089, 

67 :  506 

1730.  Evidence  that  it  is  not  customary 
in  factories  to  have  collars  with  projecting 
set  screws  placed  on  revolving  shafts  near 
pulleys,  where  it  is  necessary  for  employees 
to  go  frequently,  is  not  admissible  to  show 
the  duty  of  a  particular  employer  towards 
his  employees.  Ford  v.  Mt.  Tom  Sulphite 
Pulp  Co.  172  Mass.  544,  52  N.  E.   1065, 

48:  96 

1731.  In  an  action  against  a  dealer  in  in- 
flammable oils,  because  of  losses  occurring 
from  fire  alleged  to  have  resulted  from  the 
negligent  manner  in  which  he  conducted  his 
business,  evidence  cannot  be  given  by  one 
who  is  not  familiar  with  the  general  cus- 
tom and  usage  of  such  dealers,  as  to  the 
manner  in  which  a  particular  dealer  with 
whom  witness  is  acquainted  conducts  his 
business.  Standard  Oil  Co.  v.  Swan,  89  Tenn. 
434,  14  S.  W.  928,  10:  366 

1732.  A  street  railway  company  cannot 
prove  its  custom  as  to  running  cars  on  a 
bridge,  in  order  to  disprove  its  negligence 
on  a  particular  occasion, — especially  when 
the  alleged  practice  is  not  shown  to  have 
been  known  to  the  other  partj-.  Laufer  v. 
Bridgeport  Traction  Co.  68  Conn.  475,  37 
Atl.  379,  37:  533 

1733.  Evidence  of  the  common  experience 
of  railroads  in  getting  back  switch  keys 
from  employees  is  inadmissible  on  the  ques- 
tion of  negligence  of  a  railroad  company  in 
failing  to  recover  such  key  from  a  dis- 
charged employee.  East  Tennessee,  V.  &  G. 
R.  Co.  V.  Kane,  92  Ga.  187,  18  S.  E.  18, 

22:  315 

1734.  Evidence  that  the  identical  raised 
certificates  of  stock  have  been  used  as  col- 
lateral for  years,  and  accepted  by  skilful 
bankers  and  brokers  without  suspicion,  is 
:ulini«sib]e  on  the  (|uestion  of  negligence 
in   loaning   a   customer's   money    upon    such 


certificate.    Isham  v.  Post,  141  N.  Y.  100.  35 
N.  E.   1084,  23:  90 

1735.  Evidence  as  to  whether  a  person 
killed  was  usually  careful  or  careless  is  not 
admissible  on  the  question  whether  he  was 
negligent  at  the  time  he  was  Killed.  Elliot 
V.  Chicago,  M.  &  St.  P.  R.  Co.  6  Dak.  523, 
41  N.  W.  758,  763,  3:  363 

1736.  Evidence  that  it  is  customary  for 
brakemen  on  a  railroad,  and  especially  in 
the  yard  where  the  accident  occurred,  to  get 
on  coal  cars  over  the  side,  is  admissible  to 
show  that  a  brakeman  injui-ed  in  an  attempt 
to  do  so  was  not  chargeable  with  negli- 
gence. Coates  V.  Boston  &  M.  R.  Co.  153 
Mass.  297,  26  N.  E.  864,  10:  769 

1737.  What  was  usually  and  habitually 
done  in  the  running  of  trains  may  be  proved 
to  rebut  a  claim  that  an  employee  was  neg- 
ligent in  running  a  train  in  violation  of 
rules.  Hunn  v.  Michigan  C.  R.  Co.  78  Mich. 
513,  44  N.  W.  502,  7:  500 

1738.  It  being  in  question  whether  a  fire- 
man could,  by  reporting  the  facts  of  his  sit- 
uation to  an  official  of  the  company  by  tele- 
graph, have  obtained  relief  from  his  peril, 
evidence  is  admissible  to  show  that,  under 
the  usage  and  practice  of  the  company  in 
like  or  analogous  circumstances,  relief 
would  probably  have  followed  in  a  specified 
way  and  by  the  use  of  specified  means.  Car- 
roll V.  East  Tennessee,  V.  &  G.  R.  Co.  82 
Ga.  452,  10  S.  E.  163,  6:  214 

1739.  Evidence  that  travelers  were  accus- 
tomed to  warn  each  other  to  avoid  meeting 
others  at  a  spot  in  a  highway  where  an  ac- 
cident occurred  is  not  admissible  in  an  ac- 
tion against  the  town  to  recover  for  inju- 
ries caused  by  th«  accident.  Colburn  v. 
Groton,  66  N.  H.  151,  29  Atl.  95,  22:  763 

1740.  The  custom  of  people  to  crawl  under 
cars  blockading  the  street  cannot  be  proved 
on  the  question  of  negligence  in  thus  passing 
under  them.  Rumpel  v.  Oregon  S.  L.  &  U. 
N.  R.  Co.  4  Id.  13,  35  Pac.  700,  22:  725 

1741.  Evidence  that  a  brakeman  was  in 
the  habit  of  lowering  the  cage  into  a  mine 
at  too  great  speed  is  not  admissible  upon 
the  question  of  his  incompetency,  in  case  of 
an  accident  caused  by  his  turning  the  brake 
the  wrong  way  and  letting  the  cage  fall. 
Walkowski  v.  Penokee  &  G.  Consol.  Mines, 
115  Mich.  629,  73  K  W.  895,  41:  .33 

1742.  Evidence  of  the  usual  and  custom- 
ary way  of  mounting  flat  cars  in  front  of  a 
road  engine  when  used  in  switching,  of- 
fered to  disprove  contributory  negligence,  is 
not  inadmissible  on  the  ground  that  it  is 
an  attempt  to  excuse  negligence  by  usage  or 
custom,  where  it  does  not  appear  that  the 
act  in  question  was  positively  negligent. 
Prosser  v.  Montana  C.  R.  Co.  17  Mont.  372, 
43  Pac.  81,  30:  814 

1743.  In  an  action  for  injuries  to  a  ten- 
ant's employee  by  the  fall  of  a  freight  ele- 
vator, evidence  is  admissible  of  a  custom  of 
employees  to  accompany  freight  being  ele- 
vated or  lowered  on  the  elevator  while  the 
elevator  is  in  charge  of  the  owner's  agent, 
as  tending  to  show  that  the  emplo.yee  was 
riohtfullv  upon  the  elevator.  Springer  v. 
Ford,  189  III.  430,  59  N.  E.  953,  52:  930 
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c.  Character   and   Reputation. 

Hearsay  Evidence  of,  see  supra,  1477-1483. 
Reputation  of  Wealth,  see  infra,  2107. 
Prejudicial    Error    as    to,    see    Appeal    and 

Error,  900. 
For    Purpose    of    Impeaching    Witness,    see 

Witnesses,   147. 
See  also  supra,  1721,  1722. 
For  Editorial  Notes,  see  infra,  XIII.  §  89. 

1744.  What  a  witness  has  heard  as  to  the 
character  of  a  person  cannot  be  given  in 
evidence  on  the  part  of  the  person  for  whom 
he  has  testified  that  he  knows  the  charac- 
ter under  inquiry,  although  such  matters 
may  be  brought  out  on  cross-examination. 
Montgomery  v.  Crosthwait,  90  Ala.  553,  8 
So.  498,  12:  140 

1745.  A  plaintifif  in  a  suit  for  malicious 
prosecution  upon  a  criminal  charge  may 
show  his  general  good  reputation,  known 
to  the  defendant  when  the  prosecution  was 
commenced,  as  tending  to  show  that  the 
prosecution  was  without  probable  cause. 
Mclntire  v.  Levering,  148  Mass.  546,  20 
N.  E.  191,  2:  517 

1746.  Evidence  of  defendant's  general  rep- 
utation as  to  wealth  at  the  time  of  the 
agreement  of  marriage  is  admissible  in  an 
action  for  a  breach  of  promise  of  marriage. 
Chellis  V.  Chapman,  125  N.  Y.  214,  26  N.  E. 
308,  11:784 
Of  accused 

For  Editorial  Notes,  see  infra,  XIII.  §  89. 

1747.  Evidence  of  the  general  reputation 
of  the  accused  for  peace  and  quietude  is 
permissible  in  a  prosecution  for  murder, 
though  the  murder  may  have  been  commit- 
ted by  poisoning.  Carr  v.  State,  135  Ind.  1, 
34  N.  E.  533.  20:  863 

1748.  The  riglit  to  prove  tlie  good  charac- 
ter of  an  accused  is  properly  confined  to  a 
few  years  previous  to  tlie  crime,  without 
allowing  proof  of  his  reputation  long  be- 
fore, in  bovliood  davs.  State  v.  Barr,  11 
Wash.  481.  "39  Pac.   i080,  29:  154 

1749.  While  character  evidence  is  not  a 
defense,  it  is  a  circumstance  in  the  antece- 
dent conduct  and  habits  of  the  accused,  its 
puijinse  being  to  strengthen  the  legal  pre- 
suii)])tion  of  innocence,  and  is  to  be  weighed 
and  estimated  by  the  jury  according  to  the 
weight  of  the  testimony  by  which  it  is 
sui)ported,  in  connection  with  that  to  which 
it  is  opposed.  Daniels  v.  State,  2  Penn. 
(Del.)  .580.  4S  Atl.  196,  54:  286 
Of  deceased  person. 

Sec  also  supra,  1722,  1727. 

1750.  Proof  of  the  reputatimi  of  deceased 
as  a  dangerous  man  is  not  admissil)le  in 
favor  of  one  l>eing  tried  for  killing  him, 
where  at  the  time  of  the  iKuiiicide  deceased 
had  done  no  act  indieatiiiL''  a  purpose  to 
harm  defendant.  Evers  v.  State,  31  Tex. 
Criiii.  Rep.  318.  20  S.  W.  744.  18:  421 

1751.  The  aggressor  who  kills  his  npjio- 
nent  in  an  altercation  cannot  show  that  de- 
cedent was  a  violent  and  dangerons  man. 
ai:d  liad  made  throats  to  kill  liini.  whieh 
liad  hccn  coiniiiiiMicated  to  him.  .Mnvri--on 
v.  C(.iu.  24  Ky.  L.  Hep.  2493.  74  S.  W.  277. 

()7  :  :vJ9 


1752.  Proof  that  a  person  was  peaceable 
and  quiet  when  sober,  but  noisy  and  quar- 
relsome when  drunk,  is  competent,  in  an 
action  under  the  civil  damage  law,  for 
causing  his  death  by  intoxication,  as  bear- 
ing on  the  question  whether  or  not  he  was 
intoxicated  on  the  night  in  question,  and 
whether  such  intoxication  contributed  to 
his  injury  and  death,  when  it  is  proved  that 
his  death  was  caused  by  injuries  received 
in  a  quarrel.  Brockway  v.  Patterson,  72 
Mich.  122,  40  N.  W.  192,  1:  708 
Chastity. 

Cross-Examining    Witness    as    to    Chastity, 

see  Witnesses,  101. 
See  also  infra,  1855. 

1753.  A  witness  cannot  testify  to  the 
general  reputation  of  a  woman  for  chas- 
tity while  living  with  an  alleged  husband 
from  whom  she  has  since  separated,  in 
order  to  repudiate  a  presumption  of  mar- 
riage. Jackson  v.  Jackson,  82  Md.  17,  33 
Atl.  317,  34:  773 

1754.  In  a  prosecution  for  keeping  a 
disorderly  house,  it  is  competent  to  show 
the  general  reputation  of  persons  who  are 
shown  to  frequent  such  house,  although  the 
general  reputation  of  the  house  itself  is  in- 
admissible. And  proof  of  general  acts 
tending  to  show  that  the  house  is  disorder- 
ly is  also  admissible.  Beard  v.  State,  71 
Md.   275,  17   Atl.    1044,  4:  675 

1755.  Evidence  of  the  character  of  de- 
fendant for  chastity  is  not  admissible  un- 
der an  indictment  for  keeping  a  house  of 
ill  fame,  unless  the  character  of  defendant 
is  put  in  issue  by  her  becoming  a  witness  in 
her  own  behalf  or  by  evidence  in  support 
of  her  character,  although  evidence  of  the 
bad  reputation  of  the  house,  or  those  who 
frequent  it,  would  be  admissible.  State  v. 
Hull,  18  R.  I.  207,  26  Atl.  191,  20:  609 

1756.  Upon  trial  of  a  man  for  procuring 
a  woman  with  whom  he  had  been  crimi- 
nally intimate  to  commit  suicide,  evidence 
as  to  her  reputation  for  chastity  is  not  ad- 
missible on  behalf  of  the  state,  where  her 
character  in  that  respect  had  not  been  at- 
tacked by  the  accused.  Burnett  v.  People, 
204  111.  208,  68  N.  E.  505,  66 :  304 

1757.  Evidence  is  inadmissible,  in  an  ac- 
tion for  libel  in  charging  the  plaintiif  with 
unchastity,  of  her  general  reputation  for 
virtue  and  chastity,  where  no  attack  is 
made  upon  it.  Cooper  v.  Phipps,  24  Or. 
357,  33  Pac.  985,  22:  836 
Carelessness. 

See  also  supra,  1728-1743. 

For  Editorial  Notes,  see  infra,  XIII.   §   85. 

1758.  In  an  action  against  a  railroad 
company  for  the  death  of  an  employee,  al- 
leged to  have  resulted  from  the  negligence 
of  another  employee,  evidence  that  such 
employee  had  the  reputation  of  being  care- 
less, and  of  specified  acts  of  negligence  by 
him,  of  which  the  company  had  knowledge, 
is  admissible  to  show  negligence  on  the 
part  of  the  companv  in  emploving  him. 
(irnbe  v.  Missouri  P'.  R.  Co.  98  Mo.  330, 
II  S.  W.  736.  4:  776 

1759.  Evidence  of  the  general  reputation 
for  intemperance  of  a  railroad  brakeman  is 
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admissible  on  the  question  of  the  negligence 
of  the  master  in  employing  or  retaining 
him.  Norfolk  &  W.  R.  Co.  v.  Hoover,  79  Md. 
253,  29  Atl.  994,  25:  710 

1760.  Defendant  in  an  action  to  recover 
for  personal  injuries  caused  by  the  neg- 
ligence of  his  servant  cannot  show  that  the 
servant  was  a  careful,  sober,  and  painstak- 
ing man,  when  no  attempt  has  been  made  to 
show  that  he  was  either  generally  careless, 
inattentive,  or  dissipated.  Smith  v.  Middel- 
ton,  112  Ky.  588,  66  S.  W.  388,  56:  484 

d.  Knowledge;  Notice;  Mental  Capacity. 

Knowledge;    notice. 

See  also  infra,  1788,  1800,  1801,  1804,  1805, 
1888,  1969,  1992,  2123,  2168. 

1761.  Evidence  that  a  joint  obligor  as 
surety  had  entirely  forgotten  that  his  name 
was  on  the  bond  is  not  competent  on  an 
issue  as  to  presumption  of  payment  aris- 
ing from  lapse  of  time.  Dixon  v.  Gourdin, 
29  S.  C.  343,  7  S.  E.  510,  1:  628 

1762.  Evidence  that  a  station  agent  upon 
finding  children  playing  with  a  push  car 
rode  a  short  distance  on  the  car,  and  said 
nothing  to  them  about  playing  with  it, 
is  admissible  in  an  action  for  injury  to  one 
of  the  children  while  playing  on  a  turn- 
table some  500  yards  distant,  as  showing 
that-  the  railroad  company  had  knowledge 
that  children  frequented  the  station 
grounds,  ancl  that  no  objection  was  made 
to  it.  Chicago,  B.  &  Q.  R.  Co.  v.  Krayen- 
buhl,  65  Neb.  889,  91  N.  W.  880,         59:  920 

1763.  In  an  action  for  negligence  against 
the  proprietor  of  a  passenger  elevator,  evi- 
dence of  a  skilled  mechanic  who  repaired 
the  elevator,  and  who  cautioned  the  defend- 
ant as  to  the  careless  mode  in  which  he 
ran  it,  is  competent  and  material  to  show 
defendant's  knowledge  that  he  was  operat- 
ing it  carelessly.  Treadwell  v.  Whittier,  80 
Cal.  574,  22  Pac.  266,  5 :  498 

1764.  In  an  action  against  a  landowner 
and  contractor  to  recover  damages  for  in- 
juries resulting  to  an  employee  of  the  con- 
tractor through  the  insufficiency  of  a  foun- 
dation which  was  to  be  furnished  by  the 
landowner  to  sustain  a  structure  to  bo  built 
by  the  contractor,  evidence  that  the  con- 
tractor's foreman  informed  the  landowner 
that  the  support  was  not  strong  enough  is 
admifsible  as  tending  to  show  that  both  the 
contractor  and  landowner  had  notice  of  the 
iiisuflicienev  of  the  support.  Consolidated 
Top  M:u-h.  Co.  V.  Kcifer,  134  111.  481.  25  N. 
E.  799,  10:  690 

176;").  In  an  action  npiinst  n  villaize  to  re- 
cover damages  for  personal  injuries  received 
by  a  fall  on  a  def('cti\c  sidewalk,  evidence 
of  resolutions  passed  by  the  common  coun- 
cil for  about  two  years  prior  to  the  acci- 
dent, ordering  the  sidewalk  to  be  repaired, 
is  admissible  to  sliow  notice  on  the  part  of 
the  village  of  the  condition  of  the  walk, 
it  aeeoinpanicd  ]>y  proof  that  the  repairs 
liad  not  been  made.  Thompson  v.  QuincA  , 
S3  :\[ii}i.  173,  47  X.  W.  114,  10:  734 

17tl(>.  A  rule  of  the  ])olieo  (l("]iartnipnt  of 
a.  citv  which  requires  a  policeman  to  note 
L.R.A.  Diff.^S3. 


defects  in  the  streets  or  sidewalks,  and  to 
remove  them  when  practicable,  and,  in  case 
of  a  complaint  by  any  citizen,  to  report  the 
same,  is  irrelevant  and  incompetent  as  evi- 
dence to  charge  such  corporation  with  notice 
of  a  defect  in  the  street  or  sidewalk,  al- 
though it  is  shown  that  a  policeman  had 
knowledge  of  such  defect,  when  there  is  no 
act  of  the  legislature  authorizing  the  cor- 
poration to  prescribe  the  duties  of  a  police- 
man, and  to  make  him  an  agent  of  the  cor- 
poration in  respect  to  its  duty  of  keeping  its 
streets  open  and  in  repair,  or  when  the  leg- 
islature has  conferred  such  powers  upon  the 
corporation,  but  the  council  has  not,  by  ordi- 
nance or  resolution,  so  prescribed  the  duties 
of  a  policeman,  and  so  made  him  its  agent 
for  such  purpose.  Cleveland  v.  Payne.  72 
Ohio  St.  347,  74  N.  E.  177,  70:  841 

1767.  Complaints  to  a  street  commission- 
er of  the  bad  condition  of  a  sidewalk,  and 
a  resolution  offered  by  an  alderman  for 
building  a  new  walk,  are  inadmissible  to 
show  that  the  walk  was  defective,  when 
there  is  no  disputed  issue  as  to  notice. 
Selleck  v.  Janesville,  104  Wis,  570,  80  N. 
VV.  944,  47:  691 
Mental  capacity. 

Opinions  as  to,  see  supra,  VU.  e. 

See  also  infra,  1798. 

For  Editorial  Notes,  see  infra,  XIII.  §  84. 

1768.  Evidence  of  the  insanity  of  a  sister 
and  niece  is  competent  on  the  question  of 
the  testamentary  capacity  of  a  person  who 
is  claimed  to  have  an  hereditary  taint  of 
insanity.  Prentis  v.  Bates,  93  Mich.  234, 
53  N.  W.  153,  17:  494 

1769.  On  the  question  of  testamentary 
capacity,  it  is  competent  to  show,  in  con- 
nection with  other  evidence  of  incapacity, 
that  decedent  was  erratic,  eccentric,  ram- 
bling and  disconnected  in  conversation, 
flighty  in  notions,  unsettled,  that  her  man- 
ner was  excitable,  that  she  could  not 
comprehend  connected  conversation,  that 
she  ran  about  the  house  screaming  with  her 
dress  open  in  the  front,  etc.,  although  these 
circumstances  might  not  be  suflficient  of 
themselves  to  show  incapacity.  Id. 

1770.  Evidence  of  business  transactions 
by  the  testator,  both  before  and  after  the 
execution  of  the  will,  indicating  his  mental 
condition,  are  admissible  on  the  question 
of  his  capacity  at  the  time  the  will  Avas 
executed.  Kerr  v.  Lunsford,  31  W.  Va.  659. 
8  S.  E.  493,  505.  2:  608 

1771.  On  an  issue  of  capacity  to  make  a 
will,  directions  of  the  testator  for  the 
preparation  of  a  will  which  was  not  exe- 
cuted may  be  proved,  although  it  was  not 
shown  to  liim  after  it  was  prepared.  Brown 
v.  Mitchell,  88  Tex.  350.  31  S.  W.  621. 

36 :  64 

1772.  Evidence  that  the  maker  of  promis- 
sory notes  amounting  to  $25,000  as  a  gift  to 
a  public  enterprise  was  a  man  of  larye 
wealth  is  admissible  on  the  issue  raised  by 
h\<  executors  that  he  was  of  unsound  mind 
and  incapable  of  transacting  business  when 
he  oavp  the  notes.  Kansas  Citv  School 
nist.  V.  Stocking,  138  Mo.  672.  40  S.  W.  (V.i}. 

37 :  406 
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1773.  On  a  trial  for  murder,  where  the 
defense  of  insanity  is  interposed,  the  im- 
portant issue  to  be  determined  is  the  san- 
ity or  insanity  of  the  defendant  at  the 
time  of  the  commission  of  the  homicide; 
but  it  is  permissible  to  receive  evidence  as 
to  the  condition  of  his  mind  both  before, 
and  for  a  reasonable  period  after,  that  time, 
as  tending  to  show  his  mental  condition  at 
the  time  of  the  homicide.  Queenan  v.  Terri- 
tory, 11  Okla.  261,  71  Pac.  218,  61:  324 

e.  Intent;  Motive;  Fraud;  Undue  Influence; 
Malice. 

Opinions  as  to,  see  supra,  VII.  k. 

To    Show    Possible    Change    of    Testator's 

Mind  Towards  Contestant  of  Will,  see 

Appeal  and  Error,  948. 

Intent. 

See  also  infra,  1792,  1803,  1955,  1962,  1963. 

For  Editorial  Notes,  see  infra,  XIII.  §§  84, 

88. 

1774.  Evidence  of  statements  as  to  when 
goods  will  probably  be  shipped,  made  by  the 
vendor's  broker  at  the  time  of  making  the 
contract,  which  specified  no  time  for  de- 
livery, is  admissible  to  show  the  intention 
of  the  parties  as  to  what  should  constitute 
reasonable  time  for  the  delivery  thereof 
under  the  contract.  Eppens,  S.  &  W.  Co.  v. 
Littlejohn,  164  N.  Y.  18V,  58  N.  E.  19, 

52:  811 

1775.  As  tending  to  sustain  the  presump- 
tion of  satisfaction,  by  a  later  gift,  of  a 
legacy  to  the  testator's  daughters  which 
was  charged  upon  land  devised  to  his  son, 
it  is  proper  to  show  that  a  portion  of  the 
land  devised  had  been  sold  and  the  proceeds 
used  by  the  testator  in  making  the  gift, 
HO  far  as  that  evidence  tends  to  illustrate 
tlip  inlontinn  of  the  testator  in  making  the 
advance.  Richardson  v.  Eveland,  126  111.  37, 
18  X.  E.  308.  1:  203 

1770.  Evidence  that  a  declaration  of 
lioiiipstead  was  made  is  not  admissible  as 
tending  to  prove  the  intention  with  which 
articles  in  controversy,  claimed  to  be  fix- 
tnres.  wore  affixed  to  the  premises.  Phila- 
delphia Mortff.  &  T.  Co.  V.  :ililler.  20  Wash. 
607,   50   Pac. '382,  44:  559 

1777.  A  former  agent  cannot  testify  to 
tlic  intention  of  the  owners  of  land  as  to 
(Icdicatinn  tlieroof  to  public  use,  where  his 
tc^linmny  is  unsupported  by  any  facts  tend- 
ini:  til  show  tliat  he  knew  what  their  inten- 
tion was.  and  is  nnaccompanied  by  any 
acts  f)r  declarations  of  the  owners.  Cali- 
foi>iia  Xav.  &  T.  Co.  v.  Union  Transp.  Co. 
IJi;  (al.   V.VA.  58  Pac.  O.'^ri.  40:  825 

177S.  Eviilfiicp  of  an  intention  to  commit 
-ui'iilc  is  not  immaterial  in  a  murder  case, 
wliiTo  (loppasod  was  fdiind  dead  under  cir- 
cunistanres  not  inrDnsi^tent  with  tlie  theory 
lit    -uirido.      Cniii.    V.    Trofothen.    157    "Mass. 

ISO.  ni  \.  E.  nr,i.  2i:  -235 

1770.  ^\  1ion  puiii^liinpnT  is  presi^ribod 
^\itllill  ik-diif'il  limit-,  -as.  in  the  [Iliniiis 
wai-i'iioii-f-  ai-t.  i  'Jl.'i.  iinpi'isonnient  for  nut 
!i'--   Hiaii   I'liT'  aiifl    imt    iiinrr   (liaii  ten   years. 

1  \  iijitif'  iif  iiili'iit  i~  :Mliiii--i1ili'  iti  nnhT 
til     \'\     1  111'     <[<  'jrvf    or     ci-i  niina  lit  \-     .iiiii     O.ic 


punishment  commensurate  thereto,  notwith- 
standing it  may  not  be  admissible  upon 
the  question  of  guilt  or  innocence.  Sykes 
V.  People,  127  111.  117,  19  N.  E.  705,  2:  461 
Motive. 

See  also  infra,  1965,  2126. 
For  Editorial  Notes,  see  infra,  XIII.  §§  87, 
88. 

1780.  Positive  testimony  by  a  street  car 
conductor  that  one  suing  for  wrongful 
ejection  from  a  car  had  not  paid  his  fare 
cannot  be  bolstered  up  by  asking  him  upon 
his  examination  in  chief  the  reason  which 
led  him  to  that  conclusion.  Spenger  v. 
Tacoma  Traction  Co.  15  Wash.  660,  47  Pac. 
17,  43:  706 

1781.  Evidence  that  a  foreman  refused 
to  take  charge  of  premises  because  of  a 
stench  is  admissible  to  prove  that  fact, 
though  not  to  prove  the  fact  of  the  stench. 
Piatt  Bros.  &  Co.  v.  Waterbury,  72  Conn. 
531,  45  Atl.  154,  48:  691 

1782.  Evidence  that  the  object  of  a  mayor 
in  demanding  an  examination  of  the  books 
of  an  officer  was  not  the  performance  of  an 
official  duty,  but  to  aid  a  reporter  to  ob- 
tain information  for  his  newspaper,  is  ad- 
missible on  an  issue  as  to  whether  the 
mayor's  act  was  official  or  private.  Trvon 
V.  Pingree,   112  Mich.  338,  70  N.  W.  905, 

37:  222 

1783.  As  tending  to  show  a  motive  for  en- 
deavoring to  defeat  dower  without  parting 
with  dominion  and  real  ownership,  evidence 
of  family  disturbances  between  husband  and 
wife  and  between  her  and  one  of  his  chil- 
dren bv  a  former  marriage  is  relevant. 
Flowers  v.  Flowers,  89  Ga.  632,  15  S.  E.  834, 

18:  75  1 

1784.  To  show  the  motive  of  the  defend- 
ant in  an  action  for  alienating  the  affec-"* 
tions  of  his  son  from  the  latter's  wife,  con- 
versations after  the  offense  charged  against 
him  may  be  admitted.  Tucker  v.  Tucker, 
74  Miss.  93.  19  So.  955,  32:  623 

1785.  Ill  treatment,  and  previous  assaults 
by  husband  on  wife,  are  admissible  to 
prove  motive  in  cases  of  marital  homicide. 
State  V.  O'Neil,  51  Kan.  651.  33  Pac.  287, 

24:  555 

1786.  On  a  trial  for  murder  in  a  quarrel 
about  a  woman,  who  was  in  company  with 
the  prisoner  and  deceased  at  or  immediate- 
ly previous  to  the  killing,  evidence  that  the 
prisoner,  an  hour  previous  to  the  homicide, 
had  put  a  pistol  to  the  woman's  head,  is 
admissible  on  the  question  of  motive  where 
the  theory  of  the  commonwealth  is  that 
the  motive  was  jealousv.  Com.  v.  Mc- 
:Manus,  143  Pa.  64,  21  Atl.  1018,  22  Atl. 
761.  14:  89 

1787.  Proof  that  a  witness  for  the  prose- 
cution on  a  trial  for  larceny  had  himself 
been  arrested  for  stealing  the  same  prop- 
erty is  admissible  on  behalf  of  defendant, 
to  show  the  motive  of  the  witness  to  testifv 
falselv.  State  v.  Burbee.  65  Vt.  1.  25  Atl. 
no+.  ■  19:  145 
Fraud. 
See  also  infra,   1906.    1948.  2064.  200S. 

17SS.  Evidence  that  the  plaintiff,  claiming 
i<>    he    a   bona    fide    purchaser   of   the   note 
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sued  on,  which  was  given  in  a  fraudulent 
transaction  I'oi-  hulless  oats,  knew  previ- 
ously of  the  dealing  in  such  oats  in  the 
neigliborhood,  and  that  people  were  liable 
to  be  swindled  therein  as  he  alleged  his  son 
to  have  been, — is  admissible  on  the  ques- 
tion of  good  faith.  Griffith  v.  Shipley,  74 
Md.  591,  22  Atl.  1107,  14:  405 

1789.  Proof  of  death  by  suicide,  although 
under  the  terms  of  an  insurance  policy  it  is 
iiri  defense  to  an  action  thereon,  is  yet  ad- 
missible in  such  action  where  the  defense  is 
fraud,  and  the  suicide  is  alleged  to  be  the 
ultimate  agency  by  which  the  fraud  was 
accomplished.  Smith  v.  National  Ben.  Soc. 
123  N.  Y.  85,  25  N.  E.  197,  9:  616 

1790.  Evidence  that  a  conveyance  of  hh 
interest  by  a  tenant  in  common  to  a  trustee, 
to  facilitate  a  sale  of  the  property  and  dis 
tribtition  of  the  proceeds,  was  in  fraud  ol 
his  creciitors,  is  immaterial  in  an  action  bj 
him  to  recover  his  share  of  the  proceedb 
of  the  sale,  to  which  they  are  not  parties. 
Collar  V.  Collar,  86  Mich.  507,  49  N.  W.  .551, 

13:  621 

1791.  Evidence  of  fraud  in  the  creation  of 
a  debt  is  immaterial  in  a  proceeding  by 
garnishment,  where  the  creditor  and  debtor 
are  both  foreigners,  and  the  estate  of  the 
latter  has  been  sequestered  in  his  .country 
and  placed  in  the  hands  of  a  trustee.  Long 
v.  Forrest,  150  Pa.  413,  24  Atl.  711,      23:  33 

1792.  The  understanding  and  intention  of 
a  person  in  regard  to  the  meaning  of  an  al- 
leged misrepresentation  which  was  acted  on 
in  a  transaction  between  other  parties  may 
be  proved  by  him  in  an  action  against  him 
for  fraud  in  making  the  statement.  Nash 
V.  Minnesota  Title  Ins.  &  T.  Co.  163  Mass. 
574,  40  N.  E.  1039,  28:  753 

1793.  Upon  the  question  of  collusion  be- 
tween two  life  tenants  to  cut  off  the  re- 
mainder by  permitting  tax  sales,  evidence 
that  the  land  was  advertised  and  bid  in  by 
a  third  person  is  admissible.  Defreese  v. 
Lake,  109  Mich.  415,  67  N.  W.  505,       32:  744 

1794.  Evidence  that  officers  of  a  corpo- 
ration, acting  in  the  interest  of  another 
company  which  owned  a  majority  of  its 
stock,  declined  to  accept  business  which 
would  produce  a  fund  with  which  to  pay  in- 
terest that  was  due,  and  diverted  its  income 
to  other  and  improper  purposes,  whereby  a 
default  of  the  interest  was  occasioned,  is 
admissible  in  defense  of  a  foreclosure  insti- 
tuted on  behalf  of  such  other  corporation 
as  owner  of  a  majority  of  the  mortgage 
bonds.  Farmers'  Loan  &  T.  Co.  v.  New 
York  &  N.  R.  Co.  150  N.  Y.  410,  44  N.  E 
1043,  34:  76 

1795.  Stockholders  of  a  corporation 
charged  with  making  false  statements  as  to 
the  corporate  property  in  effecting  a  sale  of 
their  stock  may  testify  as  to  the  circum- 
stances of  their  acquisition  of  the  stock,  and 
their  knowledge  or  want  of  knowledge  of 
the  company's  business,  and  as  to  the  cus- 
tody of  the  document-;  from  which  true  in- 
formation might  have  been  obtained.  P.od- 
dy  V.  Henry,  113  Iowa,  462,  85  N.  W.  771. 

53:  769 


1796.  The  representative  character  of  an 
executrix  will  not  prevent  evidence  that  she 
has  attempted  to  procure  false  testimony, — ■ 
especially  when  she  is  personally  interested 
in  the  litigation.  McHugh  v.  McHugh,  186 
Pa.  197,  40  Atl.  410,  41:  805 

1797.  An  attempt  to  procure  false  testi- 
mony or  to  corrupt  jurors  may  be  proved 
for  the  purpose  of  raising  a  presumption 
against  the  party  who  is  guilty  of  it.  Id. 
Undue  influence. 

1798.  Evidence  tending  to  show  testamen- 
tary incapacity  is  admissible  upon  the  ques- 
tion of  undue  influence  in  the  obtaining  of 
the  will,  although  it  may  be  insufficient  to 
show  want  of  capacity  to  make  the  will. 
Re  Miller's  Will,  179  Pa.  645,  36  Atl.  139, 

39:  220 

1799.  Upon  the  question  of  the  procure- 
ment of  a  will  by  undue  influence,  evidence 
is  not  admissible  that  some  sixteen  years 
before  it  was  executed  proponent  entered 
testator's  family,  brought  about  an  es- 
trangement between  him  and  his  wife  which 
resulted  in  a  divorce,  and  subsequently  mar- 
ried him, — especially  when  it  is  not  con- 
nected with  evidence  tending  to  prove  that 
undue  influence  existed  and  was  exercised 
at  or  near  the  time  the  will  was  made. 
Re  Shell,  28  Colo.  167,  63  Pac.  413,  53:  387 
Malice. 

See  also  supra,  1485;  infra,  1960,  2098. 
For  Editorial  Notes,  see  infra,  XIII.  §§  87, 
88. 

1800.  Upon  the  trial  of  an  action  for 
n^alicious  prosecution  the  plaintiff,  when  at- 
tempting to  establish  a  want  of  probable 
cause,  is  not  confined  to  proof  of  such  facts 
as  he  can  affirmatively  show  were  actually 
known  to  defendant,  but  may  also  prove  the 
existence  of  such  open  and  notorious  facts 
as  would  or  should  have  been  ascertained 
by  the  latter  had  he,  before  instituting  the 
proceedings,  made  such  inquiry  and  investi- 
gation as  anyone  with  honest  motives,  and 
not  actuated  by  malice,  would  have  made. 
Tabert  v.  Cooley,  46  Minn.  3G6.  49  N.  W. 
124,  13:  463 

1801.  Testimony  as  to  knowledge  of  the 
business  and  financial  affairs  of  a  person 
against  whom  an  attachment  suit  was 
brought,  and  of  his  efforts  to  borrow  money, 
is  admissible  on  the  question  of  probable 
cause  and  malice,  in  a  suit  for  malicious 
prosecution  of  such  attachment  suit.  Le 
Clear  v.  Perkins.  103  Mich.  131,  61  N.  W. 
357,  26:  627 

1802.  For  the  purpose  of  showing  the 
absence  of  an  improper  or  unjustifiable 
motive  for  the  publication  of  an  alleged 
libel,  defendant  may  show  that  he  derived 
his  information  from  articles  in  newspapers 
previously  given  to  the  public,  and  may  give 
such  articles  in  evidence  before  the  jury. 
Arnott  V.  Standard  Asso.  57  Conn.  86.  17 
Atl.   361,  .3:  09 

1803.  In  an  action  for  libel,  the  defend- 
ant, under  Conn.  Rev.  Stat.  1888.  §  1110. 
may  give  evidence  of  his  intent  in  making 
the  publication,  for  the  ptirposo  of  showing 
tiiat  it  was  without  malice:  and  this  in- 
cludes the   right  to   show   that    thp   libelous 
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language  charged  was  rendered  so  by  a  mis- 
take in  punctuation.  Id. 

1804.  Evidence  that  a  newspaper  corre- 
spondent had  heard  the  substance  of  a 
publication  which  is  libelous  per  se,  before 
sending  the  item  to  his  paper,  is  inadmis- 
sible, in  an  action  against  the  publisher,  to 
rebut  malice  or  to  mitigate  damages,  where 
the  libelous  article  was  published  without 
any  inquiry  or  knowledge  by  defendant  on 
the  subject.  Morey  v.  Morning  Journal 
Asso.  123  N.  Y.  207,  25  N.  E.  161,         9:  621 

1805.  That  an  action  for  breach  of  prom- 
ise of  marriage  was  begun  against  a  per- 
son, not  the  plaintiff,  but  of  nearly  the 
same  name,  and  that  defendant's  correspond- 
ent had  heard  of  the  suit  before  sending 
the  article  for  publication,  is  inadmissible 
in  a  libel  suit,  at  least  where  the  defend- 
ant had  no  knowledge  of  such  action  be- 
fore making  the  publication.  Id. 

1806.  Evidence  of  defendant's  eviction  of 
plaintiff  from  premises  furnished  him  under 
contract,  and  of  the  transactions  connected 
therewith,  are  not  admissible  for  the  pur- 
pose of  showing  malice  in  an  action  for 
slander  which  had  no  relation  to  the  evic- 
tion. Gambrill  v.  Schooley,  95  Md.  260,  52 
Atl.  500,  63:  427 

1807.  As  part  of  the  circumstances  lead- 
ing immediately  to  the  search  without  a 
warrant  of  a  citizen's  house  for  evidence  of 
crime,  persons  sued  for  such  act  may  prove 
the  presence  of  bloodhounds  in  the  search- 
ing party,  and  the  use  made  of  them  on 
the  occasion  under  investigation,  as  bear- 
ing upon  the  question  of  malice.  McClurg 
V.  Brenton,  123  Iowa,  368,  98  N.  W.  881, 

65:  519 

1808.  Defendant  charged  with  attempting 
to  destroy  a  public  dam.  cannot  introduce 
evidence  of  shoaling  in  the  navigable  river 
below  the  dam,  and  of  the  failure  of  those 
having  the  dam  in  charge  to  remove  the 
shoaling  after  notice,  as  proof  of  his  own 
good  faith  and  belief  in  his  legal  right  to 
remove  the  dam,  and  thus  in  rebuttal  of  the 
allegation  of  malice,  unless  such  proof  is 
connected  with  evidence  that  on  such  a 
state  of  farts  he  was  advised  and  thus 
lioiiestly  believed  in  his  right  to  destroy 
the  dam.  Com.  v.  Tolman,  149  Mass.  229. 
21  N.  E.  377,  3:  747 

f.  Prices:    \'alues. 

Opinion     as     to    Value    and     Damafjes.     see 

supra.    ].'^4S-1.'^,.51. 
^^trikintr  "^ut  E\'iflenep.  as  to.  see  Trial.  31. 

Offers. 

ISO'.).  Private  offor<  of  third  persons,  even 
if  l)i>iia  {'\i]'\  are  not  ailiiii--il)le  in  evidence 
to  iliow  \])n  valuo  (}f  propprtv.  Hine  v. 
Maiihatiai!  R.  Co.  1^2  \".  Y.  477.  30  X.  E. 
'■'-^"'.  1.-,:  .lOl 

]^\iK    All    oiTcr    to    -oil    property    may    be 

pi. .\  1-1    ;i-:Mn-t    tile   owijiT   a-    an    adiiii<-irin 

•  >i     ii-    '.  alii.-    at    or    iirar    tlp^    lime    of    the 

il'.o-,     -,,,i,|i:,>r  V.  Cliica-o.   i:;:,   m.  :,r,-2.  26 

X,   1".  .'11.  12:  noo 

'^11.   '!'p-t  ii';  iru'    of   '•i!t:(i-^os   as   tn   fli'^ir 


offers  for  horses,  need  not  be  admitted  to 
show  the  soundness  of  the  horses,  where 
they  have  already  testified  fully  that  the 
horses  were  sound.  Hobart  v.  Young,  63 
Vt.  363,  21  Atl.  612,  12:  693 

1812.  Upon  the  question  of  the  value  of 
land  sought  to  be  condemned  by  the  govern- 
ment, testimony  of  the  owner  of  offers 
which  have  been  received  for  the  land  is  not 
admissible,  where  there  is  nothing  to  show 
the  conditions  under  which  they  were  made 
or  the  circumstances  influencing  them. 
Sharpe  v.  United  States,  50  C.  C.  A.  597, 
112  Fed.  893,  57:  932 
Market  value. 

See  also  infra,  1872. 

1813.  The  selling  price  of  the  stock  of 
a  water  company  is  not  competent  evidence 
of  the  value  of  a  portion  of  its  system 
which  is  to  be  taken  from  it  by  right  of 
eminent  domain.  Kennebec  Water  Dist.  v. 
Waterville,  97  Me.  185.  54  Atl.  6,  60:  856 
Sales  of  similar  property. 

1814.  Evidence  of  the  amount  paid  by  a 
city  for  other  similar  property  is  not  ad- 
missible in  condemnation  proceedings,  on 
the  question  of  the  value  of  the  property. 
Re  Thompson,  127  N.  Y.  463,  28  N.  E.  389, 

14:  52 

1815.  Evidence  of  the  prices  paid  by  a 
railroad  company  to  other  property  owners 
for  the  right  of  way  along  its  line  is  in- 
competent on  the  question  of  the  value  of 
land  condemned  for  such  right  of  way. 
Peoria  Gaslight  &  C.  Co.  v.  Peoria  Terminal 
R.  Co.  146  111.  372,  34  N.  E.  550,         21 :  373 

1816.  Evidence  of  sales  of  similar  prop- 
erty in  the  neighborhood  about  the  same 
time  are  admissible  to  aid  the  jury  in  de- 
termining the  damage  in  an  eminent  domain 
case.  St.  Louis,  K.  &  N.  W.  R.  Co.  v.  Clark, 
121  Mo.  169,  25  S.  W.  192,  906,  26:  751 
Services. 

1817.  In  an  action  for  work  and  services 
done  nnder  an  express  contract,  proof  of  the 
gross  cost  of  doing  the  work  is  immaterial 
and  inadmissible.  Anheuser-Busch  Brew. 
Asso.  V.  Hutmacher,  127  111.  652,  21  N.  E. 
626,  4:  57S 

1818.  To  prove  the  value  of  services  aa 
housekeeper  in  a  stylish  establishment,  in- 
cluding personal  attendance  on  the  em- 
ployer, where  no  situation  exactly  similar 
can  be  shown,  the  compensation  of  other 
housekeepers  who  do  not  perform  all  the 
services  that  were  performed  in  the  case  at 
bar  may  be  shown  as  the  best  evidence  the 
nature  of  the  case  affords.  Edgecomb  v. 
Buckhont,  146  N.  Y.  332.  40  X.  E.  991. 

28:  816 
ISIO.  In  an  action  tor  the  homicide  of  a 
railroad  employee,  proof  of  his  usual  earn- 
ings as  such  employee  within  a  reasonable 
period  of  time  prior  to  his  death  is  admis- 
sible. Tlioie  is  no  arbitrary  rule  which  con- 
fines thf  proof  upon  this  point  to  what  he 
was  actuallv  eaniiiiti  at  the  verv  time  of 
his  death.  r.Mitral  of  (ia.  K.  Co.  V.  Perker- 
son.   112  r,a.  02.'!.  .IS  S.  E.  .3f..").  .1.3:  210 

ISio.  I  poll  the  mea-ui-0  of  damages  for 
Tii'i-oiial  injuries,  pvirlence  is  admissil>le  of 
tlip    \vaL;p-    ]ilaintill'   t-ould    have   earned    in   a 
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busines?  which  he  understood  and  which 
was  opesi  to  him  but  for  the  injuries,  al- 
though he  had  not  engaged  in  it  for  three 
years  before  the  injury,  and  .  had  made  no 
claim  of  intention  to  return  to  that  call- 
ing. Peterson  v.  Seattle  Traction  Co.  28 
Wash.  615,  63  Pac.  539,  66  Pac.  543,  53:  586 
Personal  property. 

1821.  Evidence  of  the  value  of  an  entire 
lot  of  cotton,  while  not  sufficient  to  prove 
the  value  of  a  portion  of  it,  in  the  absence 
of  facts  showing  the  average  weight,  value, 
and  quantity,  is  admissible  as  tending  to 
show  such  value.  Missouri  P.  R.  Co.  v. 
Sherwood.  84  Tex.  125,  19  S.  W.  455,  17:  643 

1822.  In  conversion  for  a  stock  of  goods, 
proof  of  the  value  of  a  certain  part  of  the 
property  three  weeks  before  it  was  taken, 
there  being  no  pretense  of  a  change  in  the 
value  in  that  time,  is  competent  upon  the 
question  of  value.  Hangen  v.  Hachemeis- 
ter.  114  N.  Y.  566,  21  K  E.  1046,  5:  137 

1823.  Evidence  of  the  value  of  new 
articles  of  a  similar  kind  is  admissible  to 
show  the  value  of  articles  converted  which 
were  substantially  new.  Morey  v.  Hoyt,  62 
Conn.  542,  26  Atl.  127,  19:  611 

1824.  In  an  action  of  trover  by  an  as- 
signee against  a  creditor  who  purchased  the 
debtor's  property  in  fraud  of  law,  and  ap- 
plied it  in  payment  of  his  debt,  evidence  of 
the  price  was  admissible  on  the  question 
of  damages;  not  conclusive,  but  to  be  con- 
sidered in  connection  with  the  fact  that 
the  sale  was  peculiar,  and  as  tending  in 
some  measure  to  show  the  value.  Cramton 
V.  Valido  Marble  Co.  60  Vt.  291,  15  Atl.  153, 

1:  120 

1825.  The  value  of  horses  for  the  par- 
ticular purpose  for  which  they  were  used, 
as  distinguished  from  their  general  market 
vahie,  does  not  present  a  question  of  special 
damages  which  cannot  be  shown  under  a 
claim  for  general  damages  for  their  kill- 
ing. Loesch  V.  Koehler,  144  Ind.  278.  41  N. 
E.    326,   43   N.    E.    129,  35:  682 

1826.  Testimony  as  to  the  value  of  prop- 
erty is  relevant  on  the  question  of  damages, 
under  an  agreement  that  these  shall  not 
exceed  the  actual  cash  value  or  cost  of  re- 
pairing or  replacing  the  property.  Erb  v. 
German-American  Ins.  Co.  98  Iowa,  606,  67 
N.  W.  583,  40:  845 

1827.  Evidence  of  the  subsequent  solvency 
of  a  firm  of  judgment  debtors  is  admissible 
to  show  the  value  of  a  judgment  at  the 
time  of  its  wrongful  discharge  by  a  former 
member  of  a  firm  in  whose  favor  it  was 
rendered.  Langford  v.  Rivinus,  45  U.  S. 
App.  79,  75  Fed.  959,  21  C.  C.  A.  581.  33:  250 

1828.  Evidence  of  the  value  of  articles 
belonging  to  plaintiff,  but  taken  from  his 
house  by  an  officer  who  liroke  into  it  to  ex- 
ecute a  writ  of  replevin  wliich  did  not  cover 
those  articles,  is  admissilile  in  trespass 
against  hira.  Kc-llev  v.  Schuvler.  20  R.  T. 
432.  ,39  Atl.  80.3.        '  44:  43.-) 

1829.  Upon  an  issue  framed  to  determine 
the  damages  to  be  paid  for  the  taking  of 
real  estate  for  railroad  purposes,  evidence 
is  not  admissible  as  to  the  diminished  value 
»f  a   stock  of  moreliandise  liDau-e  of  a  re- 


moval rendered  necessarj-  by  the  taking. 
Becker  v.  Philadelphia  &  R.  T.  R.  Co.  177 
Pa.    252,   35   AtL   617,  35:583 

1830.  Evidence  t)f  the  value  of  the  con- 
tents of  an  adjacent  building  is  inadmis- 
sible in  a  proceeding  to  condemn  land  for 
a  railroad  right  of  way  on  the  theory  that 
the  risk  of  fire  will  be  increased,  since,  u 
the  risk  is  great,  the  use  of  the  building 
should  be  discontinued;  and  if  not,  the  evi- 
dence is  purely  speculative.  Hamilton  v. 
Pittsburg,  B.  &  L.  E.  R.  Co.  190  Pa.  51, 
42  Atl.  369,  51 :  319 

1831.  Evidence  that  farmers  who  pur- 
chased twine  were  troubled  by  its  breaking 
is  admissible  on  behalf  of  the  dealer,  as 
against  the  party  from  whom  he  bought  it, 
in  order  to  show  the  worthlessness  of  the 
twine,  where  there  is  no  claim  made  for 
injury  to  the  farmers.  Western  Twine  Co. 
V.  Wright,  11  S.  D.  521,  78  N.  W.  942. 

44:  438 

1832.  To  show  the  intrinsic  value  of  the 
stock  of  an  insurance  company,  the  pur- 
chase of  which  was  induced  by  fraud,  the 
history  of  bank  certificates  of  deposit  repre- 
senting notes  of  agents  which  are  to  be  re- 
paid out  of  the  business  done,  and  which 
certificates  have  been  placed  with  the  bank 
as  part  of  the  capital  stock,  may  be  shown. 
Hindman  v.  First  Nat.  Bank,  50  C.  C.  A.  623, 

112  Fed.  931,  57:  108 
Real  property. 

See  also  infra,   1872,   2035. 

For  Editorial  Notes,  see  infra,  XIII.  §  83. 

1833.  Evidence  that  land  declined  in  value 
after  maturity  of  a  note  given  for  the  pur- 
chase money  is  immaterial  in  an  action  on 
the  note.  Home  v.  Rodgers,  110  Ga.  362, 
35  S.  E.  715,  49:  176 

1834.  Evidence  that  property  under  en- 
cumbrance is  not  ordinarily  marketable  is 
inadmissible  for  defendant  in  an  action  on 
a  note  given  for  purchase  money  Avith 
knowledge  of  the  encumbrance.  Id. 

1835.  Evidence  of  the  rental  value  of  ad- 
joining farms  is  not  admissible  on  the 
question  of  the  amount  recoverable  a;* 
mesne  profits  for  withholding  possession  of 
land.  Credle  v.  Ayers,  126  N.  C.  11.  35  S. 
E.   128,  48:  751 

1836.  On  the  question  of  damages  for  a 
breach  of  covenant  by  reason  of  an  ease- 
ment consisting  of  a  dam  and  water  privi- 
lege, and  an  issue  also  for  the  reformation 
of  the  deed  to  make  it  subject  to  easement, 
evidence  of  the  value  of  the  property  with 
which  such  easement  is  connected,  including 
the  easement,  is  not  admissible  to  show  the 
value  of  the  easement.     Huyck  v.  Andrews, 

113  N.  Y.  81,  20  N.  E.  581,'  3:  789 

1837.  In  an  action  to  rescind  a  contract 
for  the  purchase  of  real  estate  on  the 
ground  of  mistake  as  to  the  quantity  con- 
tained in  the  tract,  evidence  is  inadmis- 
sil)le  to  show  that  the  quantity  actually 
there  is  worth  the  sum  which  was  to  be 
uivcn  for  the  tract  as  represented.  Newton 
V.  Tolles.  6G  X.  IT.  136,  19  Atl.  1002,     9:  .50 

1838.  In  RTi  action  on  a  fire  insurance 
policy  which  gives  the  company  the  right  to 
rebuild  the  insured  house,  at  its  option,  and 
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which  makes  the  cost  of  rebuilding  the 
measure  of  its  liability,  the  value  of  the 
house  and  the  cost  of  rebuilding  are  ad- 
missible in  evidence.  PlAenix  Ins.  Co.  v. 
Copeland,  86  Ala.  551,  6  So.  143,         4:  848 

1839.  Evidence  of  the  cost,  condition, 
quality,  and  depreciation  of  property  de- 
stroyed by  negligence,  together  with  the 
opinions  of  witnesses  acquainted  with  the 
ordinary  standard  values  pf  such  properties, 
is  admissible  where  it  has  no  well-known 
or  fixed  market  value  at  the  time  and 
place  of  destruction.  Jacksonville,  T.  &  K. 
W.  R.  Co.  V.  Peninsular  Land,  T.  &  Mfg.  Co. 
27  Fla.  1,  157,  2  So.  661,  9  So.  689,       17:  33 

1840.  Testimony  as  to  the  value  of  shade 
trees  is  not  admissible  on  the  question  of 
damages  for  their  destruction,  as  the  dam- 
ages are  measured  by  the  depreciation  of 
the  value  of  the  land.  Evans  v.  Keystone 
Gas  Co.  148  N.  Y.  112,  42  N.  E.  513,    30:  651 

1841.  Evidence  of  any  facts  showing  the 
nature  of  land  taken  for  reservoir  purposes 
and  its  adaptability  for  such  purposes  is 
competent  on  the  question  of  compensation. 
San  Diego  Land  &  T.  Co.  v.  Neale,  88  Cal. 
50,  25  Pac.  977,  11:  604 

1842.  In  a  proceeding  to  determine  the 
compensation  to  be  made  to  the  owner  of  a 
toll  bridge  which  has  been  taken  by  the 
count}',  witnesses  should  be  questioned  as 
to  the  value,  and  not  the  cost,  of  the  bridge. 
Mi  mill  Bridge  Co.  v.  Juniata  County,  144 
Pa.  365,  22  Atl.  896,  13:  431 

1843.  For  what  sum  the  county  could 
have  erected  a  new  bridge  ii^  immaterial  in 
a  proceeding  to  determine  what  compensa- 
tion it  must  make  to  the  owners  of  a  toll 
bridge  which  it  has  taken  for  the  use  of 
the  public.  Id. 

1844.  One  seeking  to  condemn  a  right  of 
waj-  over  oil-bearing  property  may  prove 
the  progressive  decrease  in  the  productive- 
ness of  the  property  as  bearing  on  the  ques- 
tion of  value.  Southern  P.  R.  Co.  v.  San 
Francisco  Sav.  Union,  146  Cal.  290,  79  Pac. 
961.  70:  221 

1845.  As  tending  to  show  the  depreciation 
in  the  value  of  the  property  through  which 
a  right  of  way  for  a  railroad  is  appropriat- 
ed, by  reason  of  the  danger  from  fire,  all  the 
facts  in  regard  to  the  situation  of  the  prop- 
erty and  improvements  relatively  to  the 
railroad  v^hould  be  introduced  in  evidence, 
and  the  distance  from  the  road  to  which 
the  danger  extends  may  also  be  shown. 
Lerov  cl  ^^'.  R.  Co.  v.  Ross.  40  Kan.  598.  20 
Pac. '197.  2:  217 

1846.  Testimony  as  to  the  location  and 
surroundings  of  a  tract  of  land  sought  by 
a  railroad  company  for  a  right  of  way,  in- 
oluding  the  fact  that  it  is  near  a  paved 
street  upon  which  residences  of  good  size 
and  qiialit\'  liave  been  erected,  is  admissible 
in  a  [■.roiot'diiig  to  assess  the  compensation 
to  b.>  paid  l)v  llic  cunpanv.  Suffolk  &  C. 
T'!.  To.  V.  Wo^t  Knd  Land  &  I.  Co.  137  X.  C. 
:vM).  4!t  s.  v.  r;.")!).  nS:  xv.i 

is  17.  I'lii-  aitiKil  rates  wiiicli  liasc  biH-ji 
(■liaru''tl  1)\  a  water  company,  and  its  actual 
cariiiiiL;-.  an'  admissible  in  evidence  in  de- 
t<'i!ni!titi':r  ♦^h"  value  of  its  franchises  which 


are  to  be  taken  by  right  of  eminent  do- 
main. Kennebec  Water  Dist.  v.  Waterville, 
97  Me.   185,  54  Atl.  6,  60:  858 

1848.  Evidence  of  the  actual  cost  of  the 
plant  and  property  of  a  water  company,  to- 
gether with  a  proper  allowance  for  depreci- 
ation, is  admissible,  but  not  controlling, 
upon  the  question  of  the  amount  which 
must  be  allowed  for  it  when  the  plant  is 
taken  by  right  of  eminent  domain.  Id. 

g.  Damages. 

Opinions  as  to,  see  supra,  VII.  f. 

In  Action  for  Breach  of  Promise  to  Marry, 
see  supra,  1746. 

Evidence  of  Pecuniary  Condition  or  Family 
Circumstances,  see  infra,  XI.  q. 

Mitigation  of  Damages,  see  infra,  2165, 
2166. 

First  Objecting  as  to  on  Appeal,  see  Ap- 
peal and  Error,  644. 

Damages  to  Insured  Property,  see  Insur- 
ance,  1114. 

Striking  out  Evidence  as  to,  see  Trial,  31. 

Question  for  Jury  as  to,  see  Trial,  105. 

See  also  supra,  XL  f ;  infra,  1937,  2035-2048, 
2123;  New  Trial,  6;  Trial,  12. 

1849.  Testimony  as  to  profits  made  from 
the  bath  business,  and  as  to  the  extent  and 
character  of  the  patronage,  is  admissible  to 
assist  the  jury  in  estimating  the  measure 
of  damages  for  interference  with  the  busi- 
ness. Willis  V,  Perry,  92  Iowa,  297,  60  N. 
W.  727,  26:  124 

1850.  Evidence  as  to  the  capital  invested 
in  a  business  is  not  admissible  in  an  action 
brought  to  recover  damages  for  injuries  re- 
sulting to  plaintiff's  property  f!rom  the 
conducting  of  it,  since  the  law  in  such  cases 
will  not  undertake  to  balance  conveniences 
or  estimate  the  difference  between  the  in- 
juries sustained  by  plaintiff  and  the  loss 
which  may  result  to  defendant  from  having 
the  business  declared  a  nuisance.  Susque- 
hanna Fertilizer  Co.  v.  Malone,  73  Md.  268, 
20  Atl.   900,  9:  737 

1851.  In  an  action  brought  to  recover  the 
purchase  price  of  goods  sold  and  delivered, 
evidence  of  injuries  to  the  goods  by  reason 
of  a  leak  in  the  roof  of  the  building  which 
plaintiff  had  rented  to  defendant  to  store 
them  in,  and  in  which  they  were  stored,  is 
inadmissible,  since  damages  for  such  in- 
juries could  not  be  recouped  in  the  action. 
Helwig  v.  Laschowski,  82  Mich.  619,  46  N. 
W.  1033.  10:  378 

18,32.  Evidence  of  the  general  impairment 
of  credit  resulting  from  the  dishonor  of 
checks  is  admissible  in  an  action  therefor, 
without  any  averment  of  special  damage. 
J.  !M.  James  Co.  v.  Continental  Nat.  Bank, 
105  Tenn.  1,  58  S.  W.  261,  51:  255 

1853.  Upon  trial  of  an  action  for  false  im- 
prisonment plaintiff  may  testify  that  he 
felt  luimiliated  bv  the  arrest.  Mumford  v. 
Starmont.  139  Mich.  188.  102  N.  W.  662. 

69:  .3.50 

l.S.")4.  Evidence  of  the  circumstances  of 
plaintiff".^  family  and  the  filthy  condition  of 
the   jail    used   for  the  imprisonment    is   ad- 
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missible  to  prove  special  damages  in  an  ac- 
tion for  malicious  prosecution  and  false 
imprisonment.  Stoecker  v.  Nathanson,  5 
Neb.  (Unof.)  435,  98  N.  W.  1061,         70:  667 

1855.  Upon  the  question  of  damages  to  a 
woman  wrongfully  arrested  upon  a  charge 
involving  an  Imputation  upon  her  chastity, 
evidence  is  admissible  to  show  that  at  the 
time  of  the  arrest  she  was  engaged  in  con- 
ducting a  house  of  prostitution  in  another 
city.  Texas  M.  K.  Co,  v.  Dean,  98  Tex.  517, 
85  S.  W.  1135,  70:  943 
Telegraph  cases. 

See  also  infra,  2114. 

1856.  Proof  that  a  child  was  stillborn,  al- 
though that  is  not  an  element  of  damages 
in  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  message  to  summon 
a  physician,  is  admissible  if  such  fact  tends 
to  show  that  the  mother's  suffering  was 
thereby  increased.  Western  U.  Teleg.  Co. 
V.  Cooper,  71  Tex.  507,  9  S.  W.  598,     1:  728 

1857.' Evidence  that  a  person  felt  and  ex- 
hibited mental  anguish  on  account  of  the 
delay  in  delivering  a  telegraph  message  is 
admissible  in  an  action  where  damages  are 
allowable  for  such  negligence.  Western  U. 
Teleg.  Co.  v.  Adams,  75  Tex.  531,  12  S.  W. 
857,  6:  844 

Personal  injuries. 
Prejudicial    Error    as    to,    see    Appeal    and 

Error,  945. 
See  also  supra,  1723;  infra,  1820,  1904,  2041- 

2048,     2103,     2104,     2112,     2113,     2165; 

Pleading,  256. 

1858.  Evidence  of  the  amount  of  plain- 
tiff's salary  and  the  number  of  weeks  that 
he  lost  is  admissible  in  an  action  for  dam- 
ages expressly  claiming  loss  of  time  as  an 
clement  of  the  damage.  Pullman  Palace 
Car  Co.  V.  Smith,  79  Tex.  468,  14  S.  W.  993, 

13:  215 

1859.  In  an  action  for  injury  consisting  of 
a  broken  limb,  resulting  from  the  negligence 
of  the  defendant,  in  which  the  complaint 
alleges  that  it  was  necessary  twice  to  break 
and  reset  the  ankle,  and  the  plaintiff  claims 
that  the  tendons  drew  her  foot  out  of  place 
and  made  it  crooked,  and  that  it  could  not 
be  retained  in  its  normal  position,  and  in 
which  it  is  not  claimed  that  there  was  any 
lack  of  reasonable  care  and  skill  in  select- 
ing a  physician,  testimony  of  the  husband 
of  the  plaintiff  as  to  the  breaking  and  re- 
setting of  the  foot,  and  the  position  it  was 
in  before  rebroken,  that  it  was  rebroken 
but  once,  and  that  something  was  done  four 
or  five  times  afterwards  towards  straight- 
ening the  limb, — is  admissible.  Goshen  v. 
England.  119  Ind.  368,  21  N.  E.  977,  5:  253 

1860.  In  an  action  by  a  government  em- 
ployee to  recover  damages  for  injuries 
negligently  inflicted  upon  him  by  another, 
wliicli  permanently  disabled  him  from  per- 
forming labor,  evidence  is  inadmissible  to 
show  his  pr6spects  of  promotion  in  the  gov- 
ernmiMit  c-iervioe.  for  the  purpose  of  increas- 
ing the  damages,  where  there  was  no 
vacancy  to  which  he  could  have  been  pro- 
Tnoted  at  the  time  of  the  injury,  and  there 
were  other  persons  in  the  direct  line  of 
promotion  who  were  at  least  as  likely  to  re- 


ceive promotion  as  himself,  and  political 
c(Misiderations  were  shown  to  enter  some- 
what into  promotions  oi  that  kind.  Rich- 
mond &  D.  R.  Co.  V.  Allison,  86  Ga.  145,  12 
S.  E.  352,  11:  43 

1861.  In  an  action  for  personal  injuries, 
where,  as  a  result  of  such  injuries,  a  sur- 
gical operation  is  necessary  to  be  performed, 
evidence  which  shows,  or  tends  to  show, 
that  such  operation  is  attended  with  great 
difficulty  and  dangers,  and  that  com- 
paratively few  physicians  perform  such 
operation,  is  admissible.  Normile  v.  Wheel- 
inar  Traction  Co.  57  W.  Va.  132,  49  S.  E. 
1030,  68:  901 
Death. 

See  also  supra,  1722;  infra,  1818,  2100,  2102, 
2115-2117. 

1862.  Evidence  that  a  deceased  person 
was  a  member  of  a  church  and  did  not  use 
profane  language  is  not  admissible  upon 
the  amount  of  damages  to  be  awarded  for 
his  wrongful  death.  Lipscomb  v.  Houston 
&  T.  C.  R.  Co.  95  Tex.  5,  64  S.  W.  923, 

55:  869   • 

1863.  Upon  the  question  of  the  measure 
of  damages  for  a  wrongful  death,  evidence 
that  plaintiffs  have  received  money  from 
insurance  upon  decedent's  life  is  not  ad- 
missible. Id. 
Libel  and  slander. 

See  pIso  simr^i.  1545;  infra,  2038,  2039,  2105, 
2109,  2168. 

1864.  Evidence  of  special  damage  may  be 
given  in  an  action  for  slander,  although 
the  words  spoken  were  actionable  per  se. 
it  is  also  admissible  although  a  necessary 
allegation  of  special  damages  has  been  in- 
sufl&ciently  made,  if  defendant  has  waived 
the  defect.  Morasse  v.  Brochu,  151  Mass. 
567,  25  N.  E.  74,  8:  524 

1865.  Proof  that  a  man  against  whom  a 
newspaper  article  charges  that  a  breach  of 
promise  suit  is  about  to  be  brought  is  mar- 
ried' and  of  the  nature  of  his  business,  is 
competent  to  show  the  hurtful  tendency  of 
the  libel  and  his  damages.  Morey  v.  Morn- 
ing Journal  Asso.  123  N.  Y.  207,  25  N.  E 
161,  9:  621 

1866.  In  an  action  for  libel,  based  upon  a 
newspaper  publication,  the  plaintiff  maj 
show  that  the  article  had  been  read  by 
other  persons  and  that  they  had  called  his 
attention  to  it.  Park  v.  Detroit  Free  Press 
Co.  72  Mich.  560,  40  N.  W.  731,  1:  599 

1867.  Evidence  that  one  who  refused  to 
give  credit  to  the  plaintiff  exhibited  to  him 
a  book  in  which  he  is  named  on  the  list  of 
delinquent  debtors  is  admissible  in  an  ac- 
tion for  libel  in  publishing  such  list. 
Muetze  v.  Tuteur,  77  Wis.  236,  46  N.  W. 
123,  9:  86 

1868.  The  condition  in  life  and  station  in 
society  of  the  plaintiff  in  a  libel  suit  may 
be  shown  to  enhance  damages.  Press  Pub. 
Co.  V.  McDonald,  26  U.  S.  App.  167,  11  C.  C. 
A.  ].->5.  63  Fed.  238,  26:  531 

1869.  To  prove  the  substantive  fact  of 
damage,  but  not  to  prove  the  meaning  of 
the  words  used  or  the  innuendo  charged, 
witnesses  who  received  an  alleged  libelous 
circular  letter  mav  testifv  in  favor  of  the 
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plaintiff  as  to  the  effect  produced  upon 
them  thereby.  Warner  v.  Clark,  45  La. 
Ann.  863,  13  So.  203,  21:502 

To  real  property. 

See  also  supra,  1812-1816,  1829,  1830,  1835- 
1848;  infra,  2035,  203G. 

1870.  Questions  as  to  the  adaptability  of 
a  farm  for  producing  fruit  are  not  admis- 
sible upon  an  inquiry  as  to  what  damages 
the  proprietor  of  a  manufacturing  estab- 
lishment which  has  been  located  in  the 
vicinity  must  pay  the  owner  of  the  farm 
because  of  injuries  done  it  by  the  manu- 
factory, where  the  farm  has  not  been  put 
to  such  use.  Robb  v.  Carnegie,  145  Pa.  324, 
22  Atl.  649,  14:  329 

1871.  On  the  question  of  what  damages 
the  owner  of  a  coke  oven  must  pay  adjoin- 
ing landowners  for  injuries  done  their  prop- 
erty by  the  operation  of  the  oven,  evidence 
as  to  where  the  material  from  which  the 
coke  was  made  came  from,  what  was  paid 
for  it,  and  what  wages  the  miners  received, 
is    immaterial.  Id. 

1872.  Proof  of  the  cost  of  restoring  land 
to  its  former  condition,  and  proof  of  the 
diminution  in  the  market  value,  are  both 
admissible  on  the  tjuestion  of  damages. 
Hartshorn  v.  Chaddock,  135  N.  Y.  116,  31 
N.  E.  997.  17:  426 

1873.  Evidence  as  to  the  cost  of  repair- 
ing and  restoring  a  building  which  has  been 
parth'  burned  is  admissible  on  the  issue 
as  to  whether  the  loss  under  an  insurance 
policv  was  total  or  partial.  Roval  Ins.  Co. 
T.  ]\l'clntyre,  90  Tex.  170,  37  S.  W.  10G8. 

35:  672 

1874.  Evidence  of  the  additional  expense 
of  transporting  the  products  of  uplands  to 
market,  in  consequence  of  a  railway  *ii- 
bankment  shutting  off  access  to  navigable 
water,  is  admissible  in  an  action  for  the 
damages  caused  bv  such  obstruction. 
Rumsev  v.  New  York' &  N.  E.  R.  Co.  133  N. 
Y.  79,  "30  N.  E.  654,  15:.618 

1875.  Evidence  of  absence  of  benefit  to 
the  landowner  from  construction  of  a  rail- 
road througli  it  is  inadmissible  in  a  proceed- 
ing to  condemn  the  riglit  of  way,  but  it 
must  be  limited  to  the  question  of  benefit 
to  tlio  propertv.  TTaniilton  v.  Pittslmrg,  B. 
&   L.  E.  R.  Co'.  190  Pa.  51,  42  Atl.  369. 

51 :  319 

1876.  To  >liiAV  damages  to  a  farm  by  the 
fonstructioji  of  a  railroad  which  passes 
through  it.  evidence  is  proper  to  show  that 
the  land  nu  one  side  of  it  is  benefited. 
\Va1)a<h.  St.  L.  &  P.  R.  Co.  v.  McDougall. 
12r>  III,  111.  IS  X.  E.  291.  1:  207 

1>>77.  Tji  proceedings  to  a-sess  damages 
caii-ol  })v  a  railroad  etnbanknioiit.  evidence 
that  a  bridge  was  put  in  tempoiarily  luitil 
it  cmM  ho  ascertained  what  the  etlVct  of 
water  might  be  upon  tho  ?urroniidint;-  coinv 
try  is  not  cotiipctciit  wiiori'  there  i>  no 
allf-ation  <'>f  a  prnpn-iMl  chaiigo  in  the  con- 
striietiim.  Id. 

1.S78.  Where    a    i.l.iiiiiiir    in    an    artion    fur 
the  TocKVPrj  o1  the   j\<y~.~o-.^\nn   of  real    pmp- 
rrf  r    ■.'<,(]    dnmftjpes    i"..r    wrMHofnl    withliMM 
ing  of  it  »»eks  to  n!j2'ra\-aTe  ili,.  ,Innia<je-  li\ 
shnwiiig  a  sjX'eial  itiiiiry  to  the  freeliMhl.  (lie 


defendant  has  a  right  to  show  that  the  acts 
consisted  in  the.  erection  of  a  structure 
thereon;  that  the  plaintiff  would  succeed 
to  the  title  to  it  in  case  of  recovery;  and 
that  it  would  be  valuable  to  him.  Meier 
V.  Portland  C.  R.  Co.  16  Or.  500,  19  Pac.  610, 

1:  856 

1879.  On  the  question  of  damages  for  in- 
jury to  a  spring  which  is  not  totally  de- 
strojed,  evidence  that  the  owner  had  previ- 
ously sold  water  from  it  is  inadmissible. 
Kinnaird  v.  Standard  Oil  Co.  89  Ky.  468,  12 
S.  W.  937,  7:451 

1880.  Evidence  of  average  monthly  profits 
of  the  business  conducted  on  the  premises 
sought  to  be  condemned  under  the  eminent 
domain  act  is  admissible  when  limited  to 
the  question  of  the  loss  which  would  be  in- 
curred by  the  suspension  of  business  dur- 
ing the  time  necessarilv  consumed  in  mov- 
ing. Atchison,  T.  &  S.  'F.  R.  Co.  v.  Schneid- 
er, 127  111.  144,  20  N".  E.  41,  2:  422 

1881.  The  cost  of  lowering  a  building  on 
abutting  property  to  a  newly  established 
grade  may  be  shown  as  an  element  of  the 
damage  suffered  from  change  of  the  grade. 
Topeka  v.  Martineau,  42  Kan.  387,  22  Pac. 
419.  5:  775 

1882.  A  parol  offer  by  another  road  to 
provide  side  tracks  and  switches  for  a  wharf 
if  they  should  be  needed  in  the  future  is 
too  remote  to  be  a  proper  element  of  dam- 
age in  a  condemnation  proceeding  for  a  rail- 
road right  of  way  which  will  cut  off  the 
possibility  of  communication  between  the 
wharf  and  such  road.  Sti  Louis,  K.  &  N. 
\V.  R.  Co.  V.  Clark,  121  Mo.  169.  25  S.  W. 
192,   906,  26:  751 

1883.  Evidence  of  merely  possible  uses  to 
which  land  sought  to  be  condemned  by  the 
government  may  be  put,  not  founded  on 
any  clear,  certain,  or  avowed  obnoxious 
uses,  is  not  admissible  to  enhance  the  dam- 
ages to  be  awarded  for  injury  to  the  residue 
of  the  tract.  Sharpe  v.  United  States.  50 
C.  C.  A.  .597,  112  Fed.  893,  57:  932 

h.  Care;    Negligence. 

Opinions  as  to,  see  supra,  VII.  j. 

Custom    or   Habit    as   to.    see    supra.    1728- 

1743. 
Knowledge    or   Xotice    of   Carelessness,    see 

supra,  1763-1767. 
Precautions  after  Accident,  see  infra.  1919- 

1929. 
Admissibilitv  of  Evidence  under  Particular 

Pleadings,  see  infra,  2049-2058,  2076. 
Similar  Acts  or  Facts  in  Negligence  Cases, 

see   infra.   1956-1960. 
Tn  Corroboration  of  Witness,  see  Witnesses, 

188. 
See  also  infra,  2016,  2018,  2086,  2087. 
For  Editorial  Notes,  see  infra,  XIII.  §  85. 

lftS4.  Inasmuch  as  the  fact  that  an  acci- 
(letit  is  unusual  is  no  excuse  for  negligence 
uliieh  causes  it.  evidence  upon  the  question 
\\  h(>rlier  the  accident  would  be  the  ordinary 
ii-\ilt  of  tlie  circumstances  surrounding  the 
'lle'je.l  necrlicrence  is  immaterial.  Dovle  v. 
(  liiraiio.  St.  P.  &  K.  C.  R.  Co.  77  Iowa.  607. 
JJ    V     W     '^r,r\  4:  420 
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1885.  Evidence  that  wooden  barrels  are 
■afe  for  shipping  naphtha,  and  that  it  is 
ordinarily  so  shipped,  is  admissible  in  an 
action  for  negligence  in  thus  shipping  it. 
Standard  Oil  Co.  v.  Tierney,  92  Ky.  367,  17 
S.  W.  1025,  14:  677 

1886.  On  the  question  of  negligence  in 
riding  at  an  improper  speed  on  a  street,  evi- 
dence is  admissible  that  there  is  more  travel 
on  that  street  than  on  any  other  in  the 
city.  Stringer  v.  Frost,  116  Ind.  477,  19  N. 
E.    331,  2:  614 

1887.  Testimony  as  to  the  number  of 
.sales  of  intoxicating  liquors  registered  on  a 
druggist's  book  is  competent  on  the  ques- 
tion of  reasonableness  of  precaution  taken 
bv  him  to  prevent  sales  to  minors.  Com.  v. 
Stevens,  153  Mass.  421,  26  N.  E.  992,  11:  357 

1888.  Evidence  that  notice  was  given'  to 
an  electric  company  prior  to  an  accident 
from  a  fallen  wire,  that  the  wire  was  down, 
is  admissible  upon  the  issue  of  negligence  in 
omitting  to  exercise  due  care  in  building 
the  line  and  in  failing  to  maintan  it  in  good 
repair.  Denver  Consol.  Elec.  Co.  v.  Simp- 
son, 21  Colo.  371,  41  Pac.  499,  31:566 

1889.  Evidence  that  the  rents  of  a  city 
hall  were  insufficient  to  pay  the  expense  of 
maintaining  it  is  immaterial  on  the  ques- 
tion of  the  city's  liability  for  negligently 
failing  to  light  a  winding  stairway  when  it 
was  rented  for  an  entertainment.  Little 
V.  Holyoke,  177  Mass.  114,  58  N.  E.  170, 

52:  417 

1890.  One  who  moved  property  alleged  to 
have  been  injured  while  in  the  carrier's 
possession  from  the  railroad  station  to  the 
consignee's  house  in  fine  weather  cannot  be 
asked  what  care  he  took  on  rq,inj-  days  of 
property  committed  to  his  care.  Mears  v. 
New  York.  N.  H.  &  H.  R.  Co.  75  Conn.  171, 
.52  Atl.  610,  56:  884 
Carriers. 

In  Corroboration  of  Witness,  see  Witnesses, 

191. 
See  also  infra,  2017,  2052. 

1891.  The  operation  of  a  train  with  a 
coach  in  front  may  be  shown  to  be  unsafe, 
in  an  action  to  recover  for  injuries  to  a 
passenger  by  the  derailment  of  the  train. 
Louisville  &  N.  R.  Co.  v.  Weaver,  108  Ky. 
392,  56  S.  W.  674,  50:  381 
Street  railways. 

1892.  Testimony  as  to  the  management  of 
an  electric  car,  by  the  president  and  the  in- 
spector of  a  street  railway  company,  who 
are  experts  in  the  management  of  electric 
ears,  is  admissible  in  behalf  of  the  plaintiff 
in  an  action  against  such  company,  to  show 
what  sort  of  management  of  such  a  car 
would  be  reasonable.  Laufer  v.  Brid'jeport 
Traction  Co.  68  Conn.  475,  37  Atl.  379, 

37:  533 
At  railroad  crossing. 
See  also  infra,  2034.  208". 

1893.  Proof  of   the   danger  of  a   crossing 
and   of   the    fact   that   it   is   in   a   populous 
locality    is    admissible    on    the    question    of  i 
negligence  in  failure  to  provide   flagmen  or  i 
trates    there.     Eniilish    v.    Si.mtliorn    P.    Co.  ! 
13  Utah,  407.  45  Pac.  47.  35:  U5  \ 

1894.  Evidence   as   to   the   failure   to    irive 


statutory  signals  at  road  crossings  is  ad- 
missible in  an  action  for  injuries  not  re- 
ceived at  a  crossing,  where  reckless  negli- 
gence in  running  a  train  is  alleged.  Mack 
V.  South  Bound  R,  Co,  62  S.  C.  323,  29  S.  E. 
905,  40:  679 

1895.  The  rule  of  a  railroad  company  re- 
quiring wild  engines  to  be  run  on  crossings 
at  not  more  than  16  miles  an  hour,  unless 
a  red  flag  has  been  sent  out  on  the  preced- 
ing train,  may  be  proved  in  an  action  for 
injuries  by  such  an  engine  where  the  rule 
was  violated.  Lyman  v.  Boston  &  M.  R.  Co: 
66  N.  H.  200,  20  Atl.  976,  11:364 

1896.  In  an  action  for  injuries  by  a  rail- 
road train  causing  death  to  plaintiff's  intes- 
tate, plaintiff  may  prove  the  speed  at 
which  the  train  was  running,  as  tending  to 
shed  light  on  the  question  of  defendant's 
due  care.  Illinois  C.  R.  Co.  v.  Slater,  129 
111.  91,  21  N.  E.  576,  6:  418 

1897.  In  an  action  by  a  child  for  injuries 
sustained  at  a  railway  crossing,  in  attempt- 
ing to  cross  between  cars  standing  on  the 
crossing,  evidence  that  plaintiff  saw  others 
cross  before  him,  and  that  there  was  no 
flagman  at  the  crossing,  is  admissible  on  the 
issue  of  defendant's  negligence  in  starting 
the  train  without  warning.  Schmitz  v. 
St.  Louis,  L  M.  &  S.  R.  Co.  119  Mo.  256.  24 
S.  W.  472,  23:  250 
Other  railroad  cases. 

See  also  supra,  1884;  infra,  2051,  2053,  2127; 

Railroads,  245. 
For  Editorial  Notes,  see  infra,  XIII.  §  85. 

1898.  Evidence  that  it  is  practicable  to 
place  railings  about  the  top  of  tenders  to 
increase  their  capacity,  and  that  this  was 
not  done  in  the  case  in  hand,  is  admissible 
on  the  question  of  negligence  in  loading  a 
tender  so  that  coal  fell  from  it  and  injured 
the  plaintiff.  Union  P.  R.  Co.  v.  Erickson, 
41  Neb.  1,  59  N.  W.  347,  29:  137 

1899.  Evidence  that  a  railroad  company 
had  promised  to  drain  the  land  is  admissible 
to  show  a  reason  for  planting  a  crop  on  land 
which  was  subject  to  overflow  by  reason  of 
the  railroad  embankment.  Willitts  v.  Chi- 
cago, B.  &  K.  C.  R.  Co.  88  Iowa,  281,  55  N. 
W.   313,  21:  608 

1900.  If  the  particular  engine  which 
caused  a  fire  near  a  railroad  track  is  not 
identified,  the  jury  may,  in  determining 
the  question  of  the  negligence  of  the  rail- 
road company,  consider  evidence  that  fires 
were  set  out  at  about  the  time  the  loss  oc- 
curred, by  engines  belonging  to  the  defend- 
ant, which  are  not  claimed  to  have  started 
the  fire  in  question.  Manchester  Assur.  Co. 
V.  Oregon  R.  &  Nav.  Co.  46  Or.  162,  79  Pac. 
60,  69:  475 
Contributory   negligence. 

Spc    also    infra.    2058. 

For  Editorial  Notes,  see  infra,  XIII.  §  85. 

1901.  One  injured  in  attempting  to  board 
a  moving  train  the  gates  of  which  were 
open  may  testify  that  he  had  repeatedly 
seen  gatemen,  before  leaving  stations,  close 
the  crates,  as  bearing-  on  tlie  character  of  his 
attempt.  :\Iills  v.  Missouri,  K.  &  T.  R.  Co. 
94  Tex.  242,  50  S.  W.  874,  55:  497 

1002.  In    an    action    by    an    emploj'ee    foi 
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personal  injuries  resulting  from  an  appli- 
ance connected  with  his  employment,  proof 
that  the  appliance  has  long  been  used  with 
safety  is  competent  on  the  question  of  con- 
tributory negligence.  Louisville  &  N.  R.  Co. 
V.  Hall,  87  Ala.  708,  6  So.  277,  4:  710 

1903.  Testimony  as  to  the  impressions 
upon  the  passenger's  mind  at  the  time  of 
leaving  the  train,  and  his  purpose  in  so 
doing,  as  to  the  actions  of  other  passengers, 
and  as  to  the  possibility  of  real  danger,  is 
admissible  upon  the  question  of  the  pru- 
dence of  his  act,  when  he  sues  for  injuries 
received,  claiming  that  he  was  seeking  to 
avoid  imminent  peril.  St.  Louis  &  S.  F.  R. 
Co.  v.  Murray,  55  Ark.  248,  18  S.  W.  50, 

16:  787 

1904.  Evidence  that  plaintiff  was  depend- 
ent upon  his  earnings  for  the  support  of 
himself  and  wife,  although  not  admissible 
upon  the  question  of  damages  in  an  action 
for  personal  injuries,  is  admissible  as  tend- 
ing to  show  that  he  was  unable  to  employ  a 
physician  of  special  skill  from  a  distant 
city,  to  rebut  a  claim  that  he  had  not  used 
ordinary  care  to  cure  and  restore  himself, 
where  defendant  had,  on  cross-examination 
of  plaintiff's  witnesses,  shown  that  he  had 
employed  only  local  physicians  with  no 
special  skill  in  respect  to  such  injuries,  and 
had  communicated  with,  but  had  not  em- 
ployed, a  phvsician  of  special  skill  in  the 
eity.  Alberti  v.  New  York,  L.  E.  &  W.  R. 
Co.  118  N.  Y.  77,  23  X.  E.  35.  6:  765 

1905.  Evidence  that  a  newsboy  had  previ- 
ously been  refused  permission  to  ride  in  an 
elevator  is  permissible  in  an  action  by  him 
for  injuries  received  on  such  elevator,  claim- 
ing the  rights  of  a  passenger,  where  the 
rules  of  the  establishment  excluded  news- 
bovs  from  the  elevator.  Springer  v.  Byram, 
137  Ind.  15,  36  N.  E.  361,  23:  244 

i.  Suggestive   Facts;    Facts   Supporting   In- 
ferences. 

As  to  Whether  All  Goods  Received  Were 
Delivered  by  Carriers,  see  Appeal  and 
Error,  960. 

1906.  Evidence  tending  to  show  that  a 
party  to  an  action  tried  to  bribe  a  witness 
to  give  false  testimony  in  his  favor  is 
competent  as  an  admission  of  weakness  in 
his  case.  Nowack  v.  Metropolitan  Street 
R.  Co.  166  N.  Y.  433,  60  N.  E.  32,         54:  592 

1907.  Evidence  that  culverts  through  a 
railroad  embankment  would  be  a  material 
lielp  in  draining  land  is  admissible  as  show- 
ing one  of  the  means  by  which  the  railroad 
company  could  avoid  injury  by  its  embank- 
ment. 'Willitts  V.  Chicago.  B.  &  K.  C.  R. 
Co.  88  Iowa,  281,  55  N.  W.  313,  21:  608 

1908.  The  existence  of  a  fault  in  one  min- 
eral vein  cannot  be  proved  by  showing  a 
fault  in  another  vein  which  is  claimed  to  be 
a  continuity  of  the  vein  in  question,  in  the 
absence  of  a  showing  of  a  continuity'  in  the 
latter  fault.  Fitzoerald  v.  Clark,  17  Mont. 
100.  42  Par.  273.  .30:  803 
'Affd  1)V  thf  Supreme  Court  of  the  United 
Sr^ites  in  171  U.  S.  92,  43  L.  ed.  87,  18  Sup. 
l>.  Rep.  041.] 


1909.  Evidence  that  a  physician  devotes  a 
considerable  share  of  his  time  to  farming  is 
admissible  on  the  question  of  his  profession- 
al skill.  Hess  v.  Lowrey,  122  Ind.  225,  23 
N.  E.  156,  7:  90 

1910.  On  the  question  whether  or  not  a 
proper  distribution  of  samples  in  a  city  was 
made  by  an  agent,  a  witness  may  testify 
that  he  made  an  investigation  and  could  not 
find  that  any  distribution  was  being  made. 
Perry  v.  Jensen,  142  Pa.  125,  21  Atl.  866, 

12:  393 

1911.  Evidence  that  the  rates  oa  a  build- 
ing from  which  the  paint  is  to  be  burned  oil 
by  the  use  of  a  naphtha  torch  are  higher 
than  if  it  was  not  to  be  done  is  competent 
on  the  question  whether  such  method  will 
increase  the  risk.  First  Cong.  Church  y. 
Holyoke  Mut.  F.  Ins.  Co.  158  Masd.  475,  33 
N.  E.  572,  19:  .587 

1912.  Evidence  that  notice  and  proofs  of 
loss  were  sent  to  a  firm  through  which  the 
policy  was  procured,  although  not  agents  of 
the  insurer,  and  that  they  forwarded  the 
papers  by  mail  to  the  insurer,  is  admissible 
as  tending  to  show  that  the  insurer  received 
them.  Pennypacker  v.  Capital  Ins.  Co.  80 
Iowa,  56,  45  N.  W.  408,  8:  236 

1913.  Plaintiff  in  an  action  to  recover 
damages  for  personal  injuries  cannot  be 
asked  as  to  his  willingness  to  furnish  a 
specimen  of  urine  for  analysis  for  the  pur- 
pose of  aiding  in  ascertaining  his  physical 
condition.  Austin  &  N.  W.  R.  Co.  v.  Chick, 
97  Tex.  172,  77  S.  W.  403,  64:  494 

1914.  A  plaintiff  in  an  action  to  recover 
damages  for  personal  injuries  may  be  com- 
pelled to  testify  at  the  trial  as  to  whether 
or  not  he  has  refused  to  submit  to  a  phys- 
ical examination  by  physicians  to  be  ap- 
pointed by  the  court  at  the  instance  of  de- 
fendants. Id. 

1915.  Evidence  of  plaintiff's  refusal  to 
permit  a  physical  examination  by  a  phy- 
sician is  properly  rejected,  where  it  appears 
that  plaintiff  regarded  the  doctor  as  hostile 
to  him,  and  had  offered  to  submit  to  ex- 
amination by  any  other  doctor.  Stack  v. 
New  York,  N.  H.  &  H.  R.  Co.  177  Mass.  155, 
58  N.  E.  686,  52:  328 

1916.  As  bearing  upon  the  question  of  the 
condition  of  property  when  delivered  by  a 
carrier  to  the  consignee,  evidence  is  admis- 
sible that  the  consignee's  agent  looked  at 
it  and  made  no  complaint.  Mears  v.  New 
York,  N.  H.  &  H.  R.  Co.  75  Conn.  171,  52 
Atl.  610,  56:  884 
As  to  husband  and  wife. 

See  also  infra,  2119,  2121-2123,  2155. 

1917.  Evidence  of  cohabitation  is  admis- 
sible as  tending  to  prove  a  marriage.  State 
V.  Schweitzer,  57  Conn.  532,  18  Atl.  787, 

6:  125 

1918.  Proof  of  the  wife's  adultery  is 
competent  on  the  question  of  the  legitimacy 
of  a  child,  to  corroborate  proof  that  the 
husband  was  not  capable  of  performing  the 
sexual  act,  or  that  he  had  abstained  from 
performing  it  with  his  wife.  Goss  v.  Fro- 
man,  89  Ky.  318,  12  S.  W.  387,  8:  102 
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Precautions  after  jiccident. 

See  also  infra,  2240. 

For  Editorial  Notes,  see  infra,  XIII.  §  85. 

1919.  Evidence  of  precautions  taken  to 
prevent  injuries  of  like  character  after  the 
happening  of  one  complained  of  is  inad- 
missible in  an  action  for  negligence.  Green 
V.  Ashland  Water  Co.  101  Wis.  258,  77  N. 
W.  722,  43:  117 

1920.  Evidence  that  additional  precaav- 
lions  were  taken  after  an  occurrence  re- 
sulting in  injury,  to  prevent  others  from 
being  likewise  injured,  is  not  competent  as 
an  admission  of  negligence  on  the  part  of 
one  sought  to  be  held  liable  for  the  injury. 
Georgia  S.  &  F.  R.  Co.  v.  Cartledge,  116 
(ia.  164,  42  S.  E.  405,  59:  118 

1921.  Precautions  after  an  accident,  to 
prevent  other  accidents,  cannot  be  proved 
for  the  purpose  of  showing  that  they  were 
needed  at  the  time  of  the  accident,  as  an 
admission  of  negligence.  Shinners  v.  Pro- 
[jrietors  of  Locks  &  Canals,  154  Mass.  168, 
■28  N.  E.  10,  12:  554 

1922.  Evidence  of  what  was  done  after  a 
atal  accident  by  an  electric  shock  to  pre- 
vent danger  is  admissible  for  the  purpose 
.)f  showing  what  could  have  been  done  to 
:ivoid  the  accident.  Willev  v.  Boston  Elec- 
;  ric  Light  Co.  168  Mass.  40",  46  N.  E.  .395, 

37 :  723 

1923.  Evidence  that  for  a  few  days  after 
n    accident    on    a    railroad    trestle,    trains 

Nvere  run  quite  slowly,  and  afterwards  the 
)rmer  alleged  dangerous  speed  was  re- 
iimed,   is   inadmissible   on   the  question   of 

negligence     in     the     speed     of     the     train. 

\nderson  v.  Chicago,  St.  P.  M.  &  O.  R.  Co. 

.•!7  Wis.  195,  58  N.  W.  79,  23:  203 

1924.  A  subsequent  change  in  the  manner 
f  branding  naphtha  cannot  be  proved  in  an 

action  for  negligence  in  shipping  it  im- 
properly branded.  Standard  Oil  Co.  v. 
Tierney,  92  Ky.  367,  17  S.  W.  1025,     14:  677 

1925.  Evidence  that  the  rules  of  a  rail- 
road company  required  turntables  to  be 
kept  locked  when  not  in  use,  and  that  im- 
mediately after  an  accident  to  a  child  play- 
ing upon  a  turntable  the  station  agent 
locked  it,  is  admissible  in  an  action  to  re- 
cover for  the  injuries  sustained  by  the 
child.  Chicago,  B.  &  Q.  R.  L.o.  v.  Krayen- 
buhl,  65  Neb.  889,  91  N.  W.  880,  59:  920 

1926.  Evidence  of  repairs  to  a  place  where 
an  injury  occurred  is  proper  when  admitted 
oaly  for  the  purpose  of  showing  acts  of 
ownership  or  control  over  the  place,  and 
not  ns  an  admission  of  negligence.  Skot- 
towe  V.  Oregon  S.  L.  &  U.  N.  R.  Co.  22  Or. 
430,  30  Pac.  222,  16:  593 

1927.  Evidence  of  repairs  made  after  an 
injury  has  been  sustained  is  incompetent 
to  show  antecedent  negligence.  Terre 
Haute  &.  L  R.  Co.  v.  Clem,  123  Ind.  15,  23 
N.  E.  965,  7:  588 
Overruling  Goshen  v.  England,  119  Ind.  368, 
21  N.  E.  977,  5:  253 

1928.  Evidence  that,  in  repairing  a  belt 
which  parted  where  the  ends  were  laced 
together,  causing  injury  to  an  employee,  a 
double  row  of  holes  was  substituted  for  a 
single  one.  is  inadmissible  upon  the  question 


of  the  employer's  negligence.  McGarr  v. 
National  &  P.  Worsted  Mills,  24  R.  I.  447, 
53  Atl.  320,  60:  122 

1929.  Evidence  that  the  shortness  of  lines 
was  remedied  after  injury  to  the  teamster, 
because  thereof,  is  not  admissible  in  an 
action  to  recover  for  the  injury.  Limberg 
V.  Glen  wood  Lumber  Co.  127  Cal.  598,  60 
Pac.  176,  49:  33 
Criminal  cases. 

Demeanor  and  Disposition   of  Accused,   see 

supra,   1539. 
See  also  infra,  2124,  2126. 

1930.  The  refusal  of  a  person  under  ar- 
rest, and  who  had  been  injured  in  resisting 
arrest,  to  give  his  name,  age,  and  residence 
when  a  physician  came  to  dress  his  wounds, 
is  admissible  as  evidence  of  a  purpose  to 
conceal  his  identity  and  ag  indicative  of 
guilt.  State  v.  Taylor,  70  Vt.  1,  39  Atl. 
447,  42:  673 

1931.  The  flight  and  secretion  of  the  ac- 
cused may  always  be  shown;  and  it  is  en- 
tirely proper  to  prove  by  the  officers  of  the 
law  what  steps  were  taken  by  them  to  lo- 
cate and  arrest  the  accused.  State  v.  Pan- 
coast,  5  N.  D.  516,  67  N.  W.  1052,        35:  518 

1932.  In  a  criminal  trial,  evidence  that 
the  accused,  while  confined  in  prison,  upon 
being  interrogated  as  to  his  conduct  upon  a 
certain  occasion,  stated  that  he  had  intend- 
ed to  attempt  to  overpower  the  jailer  and 
effect  his  escape,  is  admissible  as  a  circum- 
stance against  him.  Bines  v.  State,  118  Ga. 
320,  45  S.  E.  376,  68:  33 

1933.  Evidence  is  admissible  in  a  prosecu- 
tion for  murder,  that  two  days  before  the 
murder  the  accused  was  found  under  the 
bed  in  a  stranger's  house,  having  with  him  a 
bag  which  was  afterwards  found  near  the 
place  of  the  crime,  and  which  he  had  denie*! 
ever  having  in  his  possession,  as  tending  to 
throw  light  upon  his  actions,  appearance, 
and  belongings  at  a  period  not  remote  from 
the  dav  of  the  crime.  People  v.  Ebanks, 
117  Cai.  652,  49  Pac.  1049,  40:  269 

1934.  In  a  prosecution  for  the  unlawful 
sale  of  liquor,  it  is  inadmissible,  and  very 
prejudicial  to  defendant,  to  prove  that,  on 
the  same  day  as  the  sale  charged,  the  per- 
son to  whom  it  is  charged  to  have  been 
made  was  seen  by  the  witness  with  a  bot- 
tle of  liquor  which  he  said  he  bought  from 
the  defendant.  People  v.  Hinchman,  75 
Mich.  587,  42  N.  W.  1006,  4:  707 

1935.  On  a  trial  for  murder,  evidence  by 
a  witness  who  was  with  defendant  before 
the  shooting  and  on  the  same  evening,  that 
he  felt  a  pistol  on  the  person  of  defendant, 
is  admissible.  Garlitz  v.  State,  71  Md.  293, 
18  Atl.   39,  4:  601 

j.  Circumstances. 

See  also  infra,  2209',  2219,  2223-2225,  2232, 
2261,   2340. 

1936.  An  agreement  adjusting  a  boundary 
line  may  be  shown  by  circumstances  and 
recognition,  as  well  as  by  direct  evidence, 
when  parties  have  acted  thereon.  Gal- 
bra  ith  V.  Lunsford,  87  Tenn.  89,  9  S.  W.  365, 

1:  522 
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1937.  To  assist  the  jury  in  determining 
the  amount  to  be  assessed  as  damages  for 
furnishing  liquor  to  one  who  has  a  habit  of 
drinking  to  excess,  contrary  to  the  pro- 
^sions  of  Mass.  Pub.  Stat.  «hap.  100,  §  25, 
evidence  may  be  admitted  of  the  circum- 
stiances  attending  each  violation  of  the 
statute  complained  of,  and  of  the  conse- 
quences which  in  whole  or  in  part  resulted 
from  such  violation,  so  far  as  they  affected 
the  relations  between  the  person  complain- 
ing and  the  one  receiving  the  liquor.  Sack- 
ett  V.  Ruder,  152  Mass.  397,  25  N.  E.  736, 

9:  391 
Criminal  cases. 
See  also  supra,  1807;  infra,  2126. 

1938.  Evidence  tending  to  show  the  cir- 
cumstances attending  the  commission  of  an 
offense  and  the  nature  of  the  defense  to  the 
prosecution  thereof,  during  the  trial  of 
which  perjury  is  alleged  to  have  been  com- 
mitted, is  material  upon  a  prosecution  for 
such  perjury,  as  it  tends  to  demonstrate 
the  materiality  in  the  former  suit  of  the  evi- 
dence given  by  the  person  accused  of  the 
perjury.  State  v.  Gibbs,  10  Montv  213, 
25  Pac.  289,  10:  749 

k.  Similar  Acts  or  Facts. 

See  also  supra,  1897;   infra,  2135. 

1939.  Evidence  of  occurrences  the  day  of, 
but  some  hours  before,  a  fatal  affray,  is  ad- 
missible in  a  prosecution  for  murder,  on  the 
question  of  self-defense,  where  they  were  a 
part  of  the  occurrences  that  culminated  in 
the  killing,  and  tend  to  enlighten  the  jury 
as  to  the  mental  attitude  of  the  men  to- 
ward each  other  at  the  time  of  the  affrav. 
People  V.  Hecker,  109  Cal.  451,  42  Pac.  307, 

30:  403 

1940.  L'pon  the  question  whether  or  not 
the  requirements  for  the  execution  of  a 
will  were  observed,  evidence  is  admissible 
that,  at  the  time  testator  drew  and  execut- 
ed a  forjner  will,  he  directed  tlio  witnesses 
to  see  each  other  sign,  and  to  look  and  see 
the  testator  sign,  although  he  did  not  say 
in  words  that  that  was  neeessarv.  Re 
Claflin,  75  Vt.  19,  .52  All.  1053.  58:  261 

1041.  J^.vidence  that  a  hanker  charged 
with  negligence  in  loaning  money  of  a  cus- 
tomer on  raised  certificates  of  stock  loaned 
large  sums  of  his  own  money  on  similar 
certificates  to  the  same  borrower  is  julniis- 
sible  on  the  question  as  to  his  negligence. 
Isham  V.  Post.  141  N.  \.  100.  ."^o  X.  E.  1084, 

23:  90 

1042.  Evidence  that  another  employee  had 
made  complaint  is  inadmissilde  on  tlie  ques- 
tion of  the  employee's  complaints  of  defects 
and  promises  to  him  to  repair  tlioin.  Ford 
V.  Chicairo.  R.  I.  &  P.  P,  (Vk  01  Iowa.  170.  .'lO 
N.  W.  5.  2  f :  f).-)7 

101.".  On  the  i|ncs(i(in  whctlior  or  tioI  llic 
lirnwinL.'  of  tractinn  cnijiiK-s  ovnr  a  bridLie 
\vhic'h  liai]  licMi  liuilt  fur  many  years  was 
ii'-nal  and  ni'dinai'v.  wiiere  there  is  proof  of 
1lii-  pa-sa'je  rif  (inly  (ine  entrim'  o\-ei'  it,  evi- 
ii'iici'  a-  t'l  file  |ia-saL'"(^  of  sncli  eniiines  over 
mIu'I      i.iiilL!''-     is     inadmissible,      ^'e^mil!ion 


County  V.  Chipps,  131  Ind.  56,  29  N.  E.  10G6, 

16:  228 

1944.  In  an  action  to  recover  damages 
for  dipping  sheep  in  an  unsuitable  solution, 
so  that  some  died  and  others  were  perma- 
nently injured,  evidence  is  not  admissible 
that  no  sheep  were  killed  by  using  the  same 
solution  under  similar  circumstances  upon 
flocks  of  other  persons,  where  there  is  no 
attempt  to  show  that  such  other  sheep 
were  not  injured.  Bair  v.  Struck,  29  Mont. 
45,  74  Pac.  69,  63:  481 

1945.  Evidence  that  certain  neighbors 
may  not  have  sustained  injury  to  property 
or  health  from  the  smoke  of  a  chimney  is 
not  admissible  in  support  of  a  defense  to 
a  prosecution  for  the  violation  of  a  statute 
which  declares  the  smoke  a  public  nuisance. 
Moses  V.  United  States,  16  App.  D.  C.  428. 

50:  532 

1946.  Upon  the  question  of  liability  of  a 
master  for  injury  to  a  servant  by  failure  of 
an  appliance  furnished  for  his  use  to  oper- 
ate as  intended,  evidence  is  not  admissible 
of  the  successful  working  of  another  device 
intended  for  the  same  purpose,  where  it  is 
not  shown  to  be  a  standard  article,  and  the 
failure  of  the  one  furnished  was  due  to  lack 
of  oiling  and  cleaning,  and  not  to  faulty 
design.  Quiglev  v.  Levering,  167  N.  Y.  58, 
60  N.  E.  276,   '  54:  62 

1947.  To  entitle  evidence  that  other  ves- 
sels have  used  a  dock  without  injury,  to  any 
weight,  in  an  action  to  recover  for  injury  to 
a  vessel  from  a  defective  dock,  it  should 
appear  that  they  were  of  the  same  length, 
breadth,  and  flatness  as  the  vessel  injured 
therein,  and  that  they  were  as  heavily  load- 
ed as  she  was.  Garfield  &  P.  Coal  Co.  v. 
Rockland-Rockport  Lime  Co.  184  Mass.  60, 
67  X.  E.  863,  61:  946 

1948.  Upon  trial  of  a  merchant  for  ob- 
taining property  by  false  pretenses  evi- 
dence is  admissible  that  he  had  transferred 
large  quantities  of  goods  bought  in  regular 
course  of  business  to  other  stores  operated 
in  the  names  of  his  wife  and  relatives  and 
the  wife  of  his  bookkeeper,  on  a  day  when 
the  stores  were  apparently  closed,  that  no 
receipts  were  taken  for  them,  and  that  they 
were  sold  from  the  latter  stores  below  cost. 
Uhim  V.  State,  94  Md.  375,  51  Atl.  26. 

56:  3-22 

1949.  Upon  the  issue  of  unfair  competi- 
tion with  an  authorized  edition  of  the 
works  of  an  author,  evidence  is  admissible 
of  his  acts  in  authorizing  other  editions, 
which,  in  regard  to  the  edition  sought  to 
he  protected,  were  in  many  respects  iden- 
tical with  the  conduct  complained  of.  Kip- 
ling V.  G.  P.  Putnam's  Sons,  57  C.  C.  A. 
205.  120  Fed.  631,  65:  873 

1950.  Upon  a  bill  to  enjoin  the  directors 
if   a   corporation    from    selling   its   property 

In  an  organization  intent  on  forminsr  an 
illegal  trust  and  crushing  out  competition, 
■vidence  is  admissible  as  to  the  ])iirchase, 
l>y  the  trust,  of  other  plants  of  similar 
''alure.  Harding  v.  American  Glucose  Cn. 
1S2  Til.  .5.51,  .55  N.  E.  .577,  64:  738 

10.51.  Testimony  of  a  funeral  director 
iliat    he   never    received    a   body    after   post 
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niortem  examination  that  was  in  condition 
for  the  family  to  see,  without  being  pre- 
pared, is  admissible  in  an  action  for  unlaw- 
fully cutting  and  mutilating  a  body  by  post 
mortem  examination.  Young  v.  College  of 
Fnysicians  &  S.  81  Md.  358,  32  Atl.  177, 

31 :  540 

1952.  Evidence  as  to  trouble  which  plain- 
tiff had  about  the  payment  of  fare  on  a 
railroad  train  is  not  admissible  in  an  action 
to  recover  damages  for  alleged  wrongful 
ejection  from  a  street  car.  Sprenger  v. 
Tacoma  Traction  Co.  15  Wash.  660,  47  Pac. 
17,  43:  706 

1953.  Evidence  of  abusive  language  by  a 
passenger  to  a  conductor  on  another  occa- 
sion is  not  admissible — at  least  without 
showing  how  long  it  was  before— in  an  ac- 
tion for  assault  by  the  conductor.  Balti- 
more &  O.  R.  Co.  V,  Barger,  80  Md.  23,  30 
Atl.    560,  26:220 

1954.  Evidence  of  specific  acts  of  lewdness 
are  inadmissible  in  an  action  for  false  arrest 
as  a  prostitute.  Pinkerton  v.  Verberg,  78 
Mich.  573,  44  N.  W.  579,  7:  507 

1955.  Upon  a  prosecution  for  rape  alleged 
to  have  been  committed  by  means  of  a 
sham  marriage,  evidence  of  marriage  of  de- 
fendant to  another  woman  a  few  months 
later  may  be  considered  by  tne  jury  in 
passing  upon  the  intention,  purpose,  and 
motive  of  defendant  with  regard  to  the 
ceremony  through  which  he  procured  the 
consent  of  tne  prosecuting  witness  to  sexual 
intercourse.  Lee  v.  State,  44  Tex.  Crim. 
Rep.  354,  72  S.  W.  1005,  61:  904 
Xibel  and  slander. 

1956.  Slanderous  words  similar  to  those 
•charged  in  the  declaration  in  an  action  for 
slander,  spoken  to  third  persons  within  a 
year  after  the  commencement  of  the  action, 
are  admissible  in  evidence  as  tending  to 
show  malice.  Gambrill  v.  Schoolev,  95  Md. 
260,  52  Atl.  500,  63:  427 

1957.  Evidence  of  the  writing  of  similar 
words  in  private  letters  from  defendant  to 
plaintiff  is  admissible  in  an  action  for  slan- 
der to  show  malice.  Id. 

1958.  Proof  of  the  utterance  of  other  ac- 
tionable language  is  not  precluded  in  a 
slander  case  by  the  fact  that  the  words 
■counted  on  are  actionable  per  se,  and  the 
only  defense  is  denial  of  speaking  them,  so 
that  the  malice  is  admitted  if  the  words  are 
found  to  have  been  spoken.  Id. 

1959.  The  rule  admitting  other  utterances 
by  defendant  to  show  malice  in  an  action 
for  slander  cannot  be  extended  to  include 
actionable  words  constituting  the  basis  of 
a  pending  action.  Id. 

lOfti).  Words  spoken  or  published  on  an- 
other occasion,  charging  a  separate  and  dis- 
tinct crime  from  that  .  mentioned  in  the 
complaint,  are  not  admi-;sible  in  evidence 
for  the  purpose  of  showing  malice  or  for 
anv  other  purpose.  Upton  v.  Hume.  24  Or. 
420.  .33  Pac.  810.  21 :  493 

19G1.  Evidence  of  specific  indebtedness  of 
■the  ])rosecutrix  to  other  persons  is  not  ad- 
niissihle  in  behalf  of  a  defendant  in  an  ac- 
^idu  lor  criminal  libel  in  reprc'^enting  plain- 


tiff to  be  a  "deadbeat."  State  v.  Arm- 
strong, 106  Mo.  395,  16  S.  W.  604,  13:  419 
Insurance. 

1962.  Upon  the  question  of  intent  in 
omitting  existing  policies  from  the  answer 
to  a  question  in  an  application  as  to  the 
amount  of  other  insurance,  evidence  of  sim- 
ilar omissions  by  the  applicant  in  answer  to 
similar  questions  by  other  companies  is  rel- 
evant and  competent.  Penn  Mut.  L.  Ins. 
Co.  V.  Mechanics'  Sav.  Bank  &  T.  Co.  19  C, 
C.  A.  286,  37  U.  S.  App.  692,  72  Fed.  413, 
19  C.  C.  A.  316,  43  U.  S.  App.  75,  73  Fed. 
653,  38:  33 

1963.  Evidence  of  applications  by  a  per- 
son since  deceased  to  many  different  insur- 
ance companies,  by  which  he  secured  a  large 
amount  of  insurance  upon  his  life,  and  his 
letters  to  relatives  and  Iriends  indicating  a 
deliberate  intent  on  his  part  to  defraud  the 
companies  by  killing  himself,  is  admissible 
in  an  action  brought  by  one  of  his  creditors 
upon  a  policy  received  from  the  decedent  as 
security  for  the  debt,  in  support  of  the  de- 
fense that  the  policy  was  void  because  ob- 
tained with  an  intent  to  commit  fraud. 
Smith  V.  National  Ben.  Soc.  123  N.  Y.  85,  25 
N.  E.  197,  9:  616 
Other  accidents. 

For  Editorial  Notes,  see  infra,  XIII.   §   85. 

1964.  In  an  action  against  a  city  for  an 
injury  caused  by  a  defective  sidewalk,  evi- 
dence that  another  person  had  previously 
caught  her  foot  in  the  same  hole  in  the 
walk,  and  would  have  fallen  if  she  had  not 
been  held  up  by  another,  is  competent  to 
show  notice  of  the  defect  on  the  part  of  the 
city.  Goshen  v.  England,  119  Ind.  368,  21 
N.  E.  977,  5:  253 

1965.  A  witness  who  has  testified  to  the 
condition  of  the  sidewalk  upon  which  plain- 
tiff fell,  in  an  action  brought  to  recover 
damages  for  injuries  received  by  such  fall, 
may  be  asked  how  he  discovered  the  bad 
condition  of  the  wane  prior  to  the  accident, 
and  permitted  to  answer:  "It  was  loose 
and  jiggled  under  my  feet.  I  stumbled  on 
the  boards,  and  have  seen  other  people 
stumble."  Thompson  v.  Quincy,  83  Mich. 
173.  47  N.  W.  114,  .  10:  734 

1966.  The  testimony  of  a  witness  that'  he 
received  an  electric  shock  at  the  same  time 
that  an  injury  was  received  by  another  per- 
son may  be  competent  as  bearing  on  the 
question  whether  such  injury  was  caused  by 
an  electric  sliock.  Block  v.  Milwaukee 
Street  R.  Co.  89  Wis.  371,  61  N.  W.  1101, 

27 :  365 

1967.  Evidence  of  previous  experience  of  a 
driver  in  the  case  of  electric  shock  to  a 
horse  is  competent  to  account  for  his  words 
and  conduct  in  endeavoring  to  control  a 
horse  which  had  received  a  shock,  but  not 
to  j)rove  the  fact  of  the  shock.  Trenton 
Pass.  R.  Co.  V.  Cooper  (X.  .7.  Err.  &  App.) 
60  N.  J.  L.  219.  37  Atl.  730.  3S:  6.37 

1908.  The  I'li'cct  upon  different  horses, 
which  are  ordinarily  safe  and  gentle,  of  a 
suspended  (lag,  may  be  shown  on  the  ques- 
tion wlirtlior  or  not  a  horse  frightened  oy 
ir    was    ordinarilv    safe    and    aentle.     Ilemia 
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V.  Temple,  162  Mass.  342,  38  N.  E.  970, 

26:  254 

1969.  In  an  action  for  injury  to  a  passen- 
ger at  a  railroad  station  by  being  knocked 
down  by  scuffling  hacktnen  on  a  passageway 
leaamg  to  the  baggage  room,  evidence  that 
such  scuffling  on  the  part  of  hackmen  was 
of  frequent  occurrence,  and  had  caused 
annoyance  and  discomfort,  if  not  injury,  to 
other  passengers,  is  admissible  as  tending  to 
show  the  danger  connected  with  the  use  of 
the  passage waj%  and  knowledge,  or  oppor- 
tunity for  knowledge,  on  the  part  of  the 
railroad  employees  of  the  existence  of  such 
danger.  Exton  v.  Central  R.  Co.  (N.  J.  Err. 
&  App.)   63  N.  J.  L.  356,  46  Atl.  1099, 

56:  508 

1970.  Evidence  that  other  persons  had 
been  struck  by  mail  thrown  onto  the  plat- 
form is  admissible  in  an  action  for  injuries 
to  an  intending  passenger  by  a  mail  bag 
going  through  the  station  window;  and  its 
admission  cannot  be  made  erroneous  by 
merely  showing  on  cross-examination  that 
such  accidents  were  at  remote  periods  of 
time,  but  advantage  of  that  fact  must  be 
taken  by  motion  to  strike  ovit  or  to  limit. 
Shaw  V.  Chicago  &  G.  T.  R.  Co.  123  Mich. 
629,  82  N.  W.  618,  49:  308 

1971.  To  render  previous  acts  of  a  mail 
agent  in  ejecting  mail  from  a  moving  train 
admissible  in  evidence  in  an  action  for  in- 
juries caused  by  the  bag  going  through  a 
window  in  the  station  building  and  injuring 
an  intending  passenger,  it  is  not  necessary 
that  they  show  the  prior  occurrence  of  such 
an  accident;  it  is  sufficient  if  they  indicate 
that  in  common  prudence  the  carrier  ought 
to  have  anticipated  that  such  an  accident 
was  liable   to   happen.  Id. 

1972.  Evidence  of  former  fires  set  by  a 
particular  locomotive  is  admissible  in  an 
action  for  damages  from  fire  sliown  to  have 
been  set  by  it,  as  tending  to  show  its  im- 
proper construction  or  management;  but 
evidence  of  fires  set  by  other  locomotives  is 
inadmissible.  -Tacksonville.  T.  &  K.  W.  R. 
Co.  v.  Peninsular  Land.  T.  &  Mfg.  Co.  27 
Fla.  1.  1.57,  2  So.  661,  9  So.  689,  17:  33 

1973.  Evidence  that  fires  were  repeatedly 
set  out  by  sphrks  of  unusual  size  from  de- 
fendant's engines  on  that  ])art  of  the  line 
where  the  property  was  situated  is  admis- 
sible in  an  action  to  rccDxcr  the  value  of 
property  alleged  to  have  l)0('7i  destroyed  by 
fire  set  out  by  engines  wliicn  cannot  be 
identified,  as  tending  to  >lio\v  general  care- 
lessness on  the  part  of  tlie  coinpaiiy,  when 
it  has  been  sliown  that  from  the  location 
of  the  destroyed  property  and  the  circum- 
stances of  the  ca«p  the  fiip  piobably  origi- 
nated as  alleged:  but  >ueli  proof  must  be 
f'uiiliiK'd  to  oonditiuus  cxi-iiiit;-  at  nr  about 
the  time  of  tlio  loss,  ncndci'-nii  v.  IMiiladel- 
plii;i   .^-  R.  r>.  Co.  1  11   V:\.    ICI.  -2-2  .\il.  S.-il. 

1(1:  209 
]'M  I.  I'^vidfiicc  iliMi  linili  lir  foro  and  after 
the  I  i-ein  Teiiee  (if  :i  lire  whjrli  .iiii-ed  llie  in- 
jnrie-  fdi-niinii-  the  li;i-is  of  tin'  suii.  other 
liii-  U-Ail  l"'en  -(.-o'IimI  ],v  -|i,irk-  fr..m  de- 
'"eieiii  n!  ■-  I'HL'ille-  ;il  1 1  i  I  I'l  ■  r,  ^n  t  |ih|ii'~  mIipiil: 
llie    rn;\i].    i-    adiiii^silije    n-    t'-mliii'j    1  ri    -Iriw 


that  the  fire  in  question  was  lo  caused. 
Campbell  v.  Missouri  P.  R.  Co.  121  Mo.  340, 
25  S.  W.  936,  25:  175 

Condition  at  other  times. 
After  Accident,  see  supra,  1923-1929. 
Mental    Condition    of    Testator,    see    supra, 

1770. 
Sanity  of  Accused,  see  supra,  1773. 

1975.  Evidence  of  the  blockading  of 
streets  by  trains  at  other  times  than  that 
at  which  an  accident  for  which  suit  i» 
brought  occurred  is  inadmissible  on  the 
question  of  negligence.  Rumpel  v.  Oregon 
Short  Line  &  U.  N.  R.  Co.  4  Id.  13,  35  Pac. 
700,  22:  725- 

1976.  Evidence  of  the  pressure  shown 
usually  by  the  gauge  of  another  gas  com- 
pany is  not  admissible  in  an  action  for 
negligently  furnishing  natural  gas  at  a 
pressure  so  great  as  to  cause  the  burning  of 
a  building.  Barrickman  v.  Marion  Oil  Co. 
45  W.  Va.  634,  32  S.  E.  327,  44:  92 

1977.  In  an  action  against  an  adjoining 
property  owner  to  recover  for  injuries  from 
a  fall  on  ice  on  the  sidewalk,  which  is 
shown  to  have  been  caused  by  water  flow- 
ing from  defendant's  drainpipe,  evidence  is 
not  admissible  to  show  that  ice  formed  at 
the  place  of  the  accident  from  the  flow  of 
surface  water  before  the  drain  was  con- 
structed and  after  it  was  removed.  Brown 
V.  White,  202  Pa.  297,  51  Atl.  962,       58:  321 

1978.  Evidence  of  a  situation  after  the 
occurrence  of  an  injury  is  inadmissible  in  an 
action  for  negligence,  unless  preceded  by 
prima  facie  proof  that  no  change  has  taken 
place  in  the  meantime.  Green  v.  Ashland 
Water  Co.  101  Wis.  258,  77  N.  W.  722, 

43:  UT 

1979.  Upon  the  question  of  the  liability 
of  a  water  company  for  the  death  of  a  cus- 
tomer from  fever,  evidence  is  not  admissible 
of  tests  of  the  water  supply  long  after  the 
occurrence,  when  the  conditions  might  have 
changed.  Id. 

1980.  In  an  action  by  a  railroad  employee 
for  injuries  received  while  traveling,  under 
orders,  on  a  train  over  a  new  track  which 
he  was  engaged  in  laying,  where  the  acci- 
dent is  alleged  to  have  resulted  from  undue 
speed  in  the  train,  proof  that  similar  trains 
were  run  over  the  track  at  the  same  rate  of 
speed  on  the  same  day,  without  any  appear- 
ance of  danger,  is  immaterial  and  inadmis- 
sible. Melov  V.  Chicago  &  K  W.  R.  Co.  77 
Iowa.  743.  42  N.  W.  563,  4:287 

1981.  In  au  action  for  injury  to  a  child  by 
a  turntable,  evidence  that  after  the  acci- 
dent, but  on  the  same  day,  a  witness  found 
the  turntable  unlocked,  is  admissible  as 
tending  to  show  that  it  was  luilocked  be- 
fore the  accident  occurre<l.  Chicaso,  B.  & 
Q.  R.  Co.  V.  Kravenbuhl.  65  Neb.  889.  91  X. 
W.  880,  '  59:  920- 

lOS-2.  An  objection  to  evidence  of  the  ob- 
struction of  a  street  on  different  days, 
whore  the  indictment  charges  an  obstruc- 
tinn  on  one  day  only,  cannot  be  sustained, 
althiiufili  dofptidant  might  compel  the  prose- 
'  111  1(111  to  oleot  upon  which  act  or  offense  a< 
\(ri!i(t     would    be    claimed      State    v.    Chi- 
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taao.  M.  &  St.  P.  R.  Co.  77  Iowa,  442,  42  K 
W.  365,  4:  298 

1983.  In  an  action  for  an  injury  caused 
by  a  defective  highway,  evidence  of 
measurements  made  some  time  after  the 
accident,  to  determine  the  depth  of  a  de- 
pression which  caused  the  accident,  is  not 
incompetent  on  the  ground  that  it  does  not 
appear  that  the  ground  was  in  the  same 
condition  when  measured  as  at  the  time 
of  the  accident,  where  witnesses  made  com- 
parisons which  afforded  some  data  for  de- 
termining the  depth  at  the  time  of  the  acci- 
dent. Nisbet  V.  Gardner,  75  Iowa,  314,  39 
N.  W.  516,  1:  152 

1984.  Evidence  of  the  condition  of  a  de- 
fective highway  two  weeks  after  an  acci- 
dent is  not  inadmissible  if  no  repairs  or 
change  in  the  condition  have  been  made 
during  that  time.  Salladay  v.  Dodgeville, 
85  Wis.  318,  55  N.  W.  696,  20:  541 

■  1985.  Evidence  of  the  condition  of  drains 
some  months  after  the  making  of  a  lease, 
when  coupled  with  evidence  of  sickness  re- 
Bulting  from  their  condition  in  the  mean- 
time, is  admissible  to  show  their  condition 
at  the  time  the  lease  was  made.  Cutter  v. 
Hamlen,  147  Mass.  471,  18  N.  E.  397,     1:  429 

1986.  In  an  action  for  injury  to  a  street 
car  passenger  because  of  defective  condi- 
tion of  the  track,  evidence  is  admissible  to 
show  the  existence  of  such  defect  prior  to 
the  time  of  the  accident,  where  the  con- 
ditions have  remained  substantially  un- 
changed. Nashville  Railway  v.  Howard,  112 
Tenn.  1,  78  S.  W.  1098,  64:  437 

1987.  Evidence  of  the  defective  condition 
of  an  engine  thirty  days  before  the  happen- 
ing of  an  accident  is  admissible,  since,  in 
the  absence  of  other  evidence,  there  is  at 
least  a  reasonable  probability  that  a  defect 
existing  at  that  time  was  not  remedied  be- 
fore the  casualty  occurred.  Southern  P.  Co. 
V.  Schoer,  52  C.  C.  A.  268,  114  Fed.  466, 

57:  707 
Condition  at  other  places. 
Review  of  Discretion  as  to,  see  Appeal  and 
Error,  537. 

1988.  Evidence  that  near  the  broken  part 
of  a  very  long  railroad  bridge  one  bent  was 
out  of  place  as  much  as  6  inches,  and  that 
adjacent  to  it  and  the  wrecked  part  no  less 
than  76  bolts  were  loose  and  without  nuts, 
the  bridge  not  being  longitudinally  brac^, 
is  admissible  on  the  question  of  the  de- 
fective condition  of  the  bridge,  although  it 
is  claimed  by  the  railroad  company  that 
the  wreck  was  due  to  other  causes  and  the 
portion  broken  was  strong  and  had  been 
recentlv  rebuilt.  Leonard  v.  Southern  P. 
Co.  21  Or.  555,  28  Pac.  887,  15:  221 

1989.  To  rebut  the  claim  of  a  railroad 
comjiany  that  the  fall  of  a  bridge  under  a 
train  was  not  due  to  its  defective  condition, 
but  to  an  obsl ruction  on  the  track,  and 
that  the  broken  portion  had  been  recently 
repaired  and  was  of  sufficient  strength,  evi- 
dence of  the  defective  condition  of  a  part 
left  standing  and  that  the  structure  under 
the  foundation  was  the  same  in  the  wrecked 
as  in   the   remaining  part,  and  that  a  por- 


tion of  the  wrecked  part  had  not  been  re- 
built,— is  admissible.  Id. 

1990.  It  is  improper  for  counsel  in  an  ac- 
tion to  recover  for  injuries  received  by  a 
fall  on  a  sidewalk  to  offer,  in  the  presence 
of  the  jury,  to  prove  that  other  walks  in 
the  vicinity  of  where  the  accident  occurred 
were  defective,  accompanying  it  by  a  posi- 
tive statement  that  they  are  all  unsafe; 
and  it  will  be  reversible  error  for  tne  court 
to  simply  reject  the  offer  without  telling 
the  jurors  of  its  improper  character  and 
cautioning  them  not  to  be  influenced  by  it. 
Jones  v.  Portland,  88  Mich.  598,  50  N.  W. 
731,  16:  437 

1991.  In  an  action  for  injuries  occurring 
from  a  defect  in  a  crosswalk,  evidence  tend- 
ing to  show  generally  the  bad  and  defective 
condition'  of  the  sidewalks  a  block  or  more 
each  way  from  the  crosswalk  is  inadmis- 
sible. Dundas  v.  Lansing,  75  Mich.  499,  42 
N.  W.  1011,  5:  143 

1992.  The  defective  condition  of  a  side- 
walk for  its  entire  length  may  be  proved 
in  order  to  show  notice,  in  a  suit  for  in- 
juries received  from  a  loose  board  in  such 
sidewalk.  McConnell  v.  Osage,  80  Iowa, 
293,  45  N.  W.  550,  8:  778 

1993.  The  bad  condition  of  a  railroad 
track  for  several  hundred  feet  each  side  of 
the  place  where  a  passenger  was  injured  by 
derailment  of  a  car  may  be  proved  by  him 
on  the  question  of  negligence  in  respect  to 
the  track, — at  least  where  the  railroad 
company  has  assumed  the  burden  of  proof 
and  given  evidence  of  the  condition  of  the 
entire  track  near  the  place  of  injur v-  Ohio 
Valley  R.  Co.  v.  Watson,  93  Ky.  654,  21  S. 
W.  244,  19:  310 

1994.  Testimony  as  to  the  management 
and  speed  of  an  engine  at  a  crossing  %  of 
a  mile  from  the  one  where  an  accident  hap- 
pened is  properly  admitted  as  tending  to 
show  its  management  and  speed  at  the  lat- 
ter within  a  minute  or  so  afterwards.  Ly- 
man V.  Boston  &  M.  R.  Co.  66  N.  H.  200,  20 
Atl.  976,  11:364 

1995.  Evidence  that  a  car  was  running 
very  rapidly  at  other  places  on  the  same 
trip  is  admissible  to  support  a  claim  that 
at  the  time  of  an  accident  it  was  behind 
schedule  time  and  trying  to  make  up. 
Laufer  v.  Bridgeport  Traction  Co.  68  Conn. 
475,  37  Atl.  379,  37 :  533 

1996.  On  the  question  whether  vines 
planted  by  plaintiff  died  from  lack  of  water, 
which  it  was  defendant's  duty  to  furnish, 
evidence  that  the  vines  of  another  person 
similarly  situated  died  notwithstanding 
abundance  of  water  is  admissible.  Remy  v. 
Olds  (Cal.)  No  Off.  Rep.  34  Pac.  216.  21:  645 
Other  crimes. 

See  also  supra,  1961. 

For  Editorial  Notes,  see  infra,  XIII.  SS  88, 
89. 
1097.  On  a  criminal  prosecution,  proof  of 
a  distinct  and  substantive  crime  is  never 
admissible  unless  there  is  some  logical  con- 
nection between  the  two,  unless  it  can  be 
said  that  the  one  tends  to  establish  the 
other.  Farris  v.  People.  129  111.  .521.  21  N. 
E.   821,  4:  582 
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1998.  On  a  trial  for  murder,  evidence  that 
before  leaving  the  premises  of  deceased,  and 
about  naif  an  hour  after  the  killing,  the 
defendant  committed  rape  upon  the  wife  of 
the  deceased,  is  inadmissible,  where  no  ap- 
parent connection  is  shown  between  the  two 
crimes.  Id. 

1999.  Upon  trial  of  an  indictment  for 
rape  it  is  error  to  receive  evidence  of  a 
separate  and  distinct  offense  of  the  same 
nature  committed  by  the  same  defendant 
against  the  same  prosecutrix  at  a  time  dif- 
ferent from  that  upon  which  the  offense 
charged  in  the  indictment  was  committed. 
Parkinson  v.  People,  135  111.  401,  25  N.  E. 
764,  10:  91 

2000.  That  defendant  abducted  the  wo- 
man whom  he  subsequently  married  is  not 
admissible  on  a  prosecution  for  rape  by 
means  of  a  sham  marriage  ceremonv.  Lee 
v.  .State,  44  Tex.  Crim.  Rep.  354,  72  S.  W. 
1005.  61:904 

2001.  The, exception  to  the  rule  that  evi- 
dence of  one  crime  is  not  admissible  to 
prove  another,  which  permits  such  proof  in 
case  of  a  common  plan  or  scheme,  will  not 
permit  the  admission,  upon  a  trial  for  mur- 
der by  poison,  of  evidence  of  the  commis- 
sion of  another  similar  crime,  where  one 
occur ix'd  several  weeks  later  than  the  other, 
and  one  was  induced  by  jealousy  caused  by 
interference  in  a  love  affair,  and  the  other 
by  hatred  resulting  from  (tuarrels  over  the 
management  of  an  athletic  club;  and  it  is 
immiiterial  that  at  different  times  accused 
was  carrying  on  correspondence  under  the 
iianies  of  those  against  whom  the  mui'ders 
were  planned,  where  the  correspondence  un- 
der neither  name  had  any  reference  to  the 
other  person,  and  the  only  .similarity  was  in 
the  correspondence  and  the  results  obtained, 
with  nothing  to  show  that  the  result  in  one 
case  had  i\ny  conni'ctio7i  with  the  other. 
Poople  v.  Moiinenx.  IfiS  X.  Y.  264.  61  X.  E. 
■2SH.  62:  193 

2002.  In  support  of  an  indictment  against 
an  overseer  of  the  poor  for  drawing  from 
the  county  pay  for  transportation  of  pau- 
pers which  he  never  furnished,  evidence  is 
ailinissible  of  other  instances  when  he  did 
the  same  thing,  as  tending  to  show  the  bad 
faith  of  defi'ndant  and  that  the  offense 
I'haiiicd  was  part  of  a  scheme  to  rol)  the 
.oiiii'tv.  State  v.  Bradv.  100  l,,wa.  191,  09 
X.  W'.  290,  '  36:  693 

2()<i.''.  The  exception  permitting  evidence 
of  otlicr  crimes  to  prove  the  identity  of  one 
on  trial  for  murder  does  not  justify  proof 
of  tlic  commission  of  anotlicr  murder  1)\- 
similar  means,  \\lio.--e  perpetrator  is  not 
shown,  iiicroly  her-anse  accused  had  the 
^^'(]llisite  kno\\]eil;^e  aiul  ojiii.  iit  unity  to  con- 
eo(,'l  the  |i!ii>.iii  wiiii  which  lioth  iTimes  were 
eoniniitteij.  \'v]iieh  i~  a  ra  le  due.  whei'e  lie  is 
not    the    om1\-    ])ei'.-on     who     |iii~-e~-eil     such 

kjlowleijl^c         ari'l         oppi  HI  lll;i'  \  .        I'cuplp        V. 

.Molii),.ii\.    K;^   \.    \.   L'dl.   (11    X.    i:.    -.'^i;. 


'.t:3 


.r  til, 


■2t)ri-l,  F.vi.jciirc  dt  the  i-i,iii:,,i"i.'n  m  an- 
"her  similar  '-rime  i-  )iot  ailmi--ilj!e 
jain-t    one    aci-ii-cil    nf    !i!ui''h'i'.    a-    teniliiiL:' 

>       '-'..iMi-h      I  he      ildll  il    \-      ■,!'     ,lcrll^..,l.      I!;.T.'1\- 


because  he  had  carried  on  a  correspondence 
in  the  name  of  both  victims,  which  was 
similar  in  subject-matter  and  results,  but 
which  was  not  connected  with  either  of 
the  murders,  and  the  series  of  letters  in  one 
set  of  correspondence  contains  no  reference 
to,  and  throws  no  light  upon,  the  matters 
referred  to  in  the  other.  Id. 

2005.  Proof  of  the  killing  of  a  third  per- 
son is  not  admissible  on  a  trial  for  murder 
to  show  motive,  upon  the  ground  that  ac- 
cused had  forged  the  names  of  both  dece- 
dents to  letters,  where  there  is  nothing  in 
either  set  which  sheds  any  light  upon  the 
question  of  motive  for  the  other  crime.    Id. 

2006.  Evidence  of  the  killing  of  a  third 
person  is  not  admissible  upon  trial  of  an 
indictment  for  murder  which  was  induced 
by  hatred  engendered  by  quarrels  of  which 
the  third  person  had  no  Knowledge,  where 
the  motive  for  the  other  killing  was  jeal- 
ousy caused  by  intervention  in  a  love  affair. 

Id. 

2007.  Evidence  of  the  commission  by  the 
accused  of  another  and  collateral  crime  is 
admissible,  where  such  crime  furnishes  a 
motive  for  the  commission  of  the  crime  for 
which  he  is  on  trial.  State  v.  Pancoast,  5 
N.  D.  516,  67  N.  W.   1052,  35:  518 

2008.  Upon  trial  of  an  indictment  for 
murder  by  poison,  where  there  is  no  doubt 
as  to  the  cause  of  death,  and  the  circum- 
stances .show  transparent  criminality,  evi- 
dence of  the  commission  of  another  murdei* 
by  poison  is  not  admissible  to  negative  mis- 
take or  accident.  People  v.  Molineux,  168 
X.  Y.  264,  61  X.  E.  286,  62:  193 

2009.  Proof  of  intent  to  commit  a  mur- 
der by  poison,  which  conclusively  appears 
from  the  attending  circumstances,  cannot 
be  aided  by  evidence  of  another  murder 
committed  by  similar  means,  but  for  a  dif- 
ferent  cause.  Id. 

2010.  Whenever  proof  of  one  crime  tends 
to  prove  a  fact  material  in  the  trial  of  an- 
other, such  proof  is  admissible;  and  the 
fact  that  it  may  tend  to  prejudice  defend- 
ant in  the  eyes  of  the  jury  is  immaterial. 
People  V.  Ebanks,  117  Cal.  652,  49  Pac. 
1049,  40:  269 

2011.  On  a  prosecution  for  murder,  evi- 
dence offered  by  the  defendant  that  he  had 
been  previously  attacked  by  the  deceased 
with  a  hatchet,  and  had  had  the  deceased 
bound  over  to  keep  the  peace,  is  admissible, 
not  for  the  purpose  of  excusing  the  conduct 
of  the  defendant  in  shooting  the  deceased, 
but  as  tending  to  explain  threats  previous- 
ly made  by  liim,  and  to  confirm  his  own  ac- 
count of  the  nature  and  character  of  those 
threats,  Bolzer  v.  People.  129  111.  112,  21 
X.  E.  818.  4:  579 

2012.  Evidence  of  former  burglaries  upon 
tlie  same  premises,  committed  by  one  under 
indictment  for  burglary,  is  competent 
against  him  when  he  is  shown  to  have  de- 
clared that  he  did  not  intend  to  work,  and 
that  if  he  did  not  make  his  support  out  of 
th(>  prosecuting  witness  he  would  make  it 
out  of  someone  else.  State  v.  Weldon.  39 
S.  r.  31  S.  17  S.  F..  6SS.  24:  12fi 

2i>13.  The  remoteness  in  time  of  the  com- 
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mission  of  a  collateral  crime  claimed  to 
have  furnished  the  motive  for  the  crime  for 
which  the  defendant  is  on  trial  does  not 
render  evidence  thereof  inadmissible.  State 
V.  Pancoast,  5  N.  D.  516,  67  N.  W.  1052, 

35:  518 

1.  Explanation  and  Rebuttal. 

Prejudicial  Error  as  to,  see  Appeal  and 
Error,  903. 

As  to  Order  of  Proof  Generally,  see  Trial, 
20-26. 

As  to  Corroboration  of  Witness  Generally, 
see  Witnesses,  188-200. 

See  also  supra,  1541;  infra,  2107;  Partner- 
ship, 40. 

2014.  A  father  purchased  real  estate,  and 
had  it  conveyed  to  his  son  by  an  absolute 
deed.  In  a  suit  in  equity  by  the  heirs,  after 
the  father's  death,  to  set  up  a  resulting 
trust  in  their  favor,  they  cannot  be  permit- 
ted to  show  that  the  conveyance  to  the  son 
was  made  for  a  fraudulent  purpose  by  the 
father,  in  order  to  rebut  the  presumption 
that  it  was  an  advancement  or  gift  to  the 
son.  McClintock  v.  Loisseau,  31  W.  Va. 
865,  8  S.  E.  612,  2:  816 

2015.  Where  one  charged  with  fraud  in 
the  New  York  customhouse  admits  that 
sugar  was  valued  there  lower  than  in  Bos- 
ton, and  claims  that  the  Boston  polariscope 
gives  too  high  a  valuation,  evidence  that  it 
does  not  is  admissible.  Burt  v.  Advertiser 
Newspaper  Co.  154  Mass.  238,  28  N.  E.  1, 

13:97 

2016.  In  an  action  for  personal  injuries, 
where  plaintiff  testified  to  previous  knowl- 
edge of  a  defect  in  a  street  which  caused  her 
injury,  and  frankly  said  that  if  she  had  been 
thinking  of  the  defect  she  would  not  have 
been  injured,  it  is  incompetent  for  her  at- 
torney to  explain  away  such  testimony  by 
proof  of  a  witness's  conversation  with  her 
after  she  had  testified,  in  which  conversa- 
tion she  could  not  remember,  according  to 
the  witness,  what  she  had  testified  to. 
Dundas  v.  Lansing,  75  Mich.  499,  42  N.  W. 
1011.  5:  143 

2017.  If  a  carrier  attempts  to  excuse  de- 
lay in  transporting  freight  by  the  existence 
of  a  strike  among  employees  at  a  terminal, 
the  shipper  may  show  the  means  takeii  by 
other  carriers  to  avoid  the  eiTeets  of  the 
strike.  Parker  v.  Atlantic  Coast  Line  R. 
Co.   133  X.  C.  .335.  45  S.  E.  658.  63:  827 

2018.  In  an  action  for  libel  by  a  phy- 
sician against  a  board  of  health,  testimony 
having  l)een  given  for  the  defendants  that  a 
physician  having  due  regard  to  the  health 
and  life  of  his  patient  should  not  attend  an 
ol)stetrical  case  while  attending  a  case  of 
diphtheria,  unless  imperative  necessity  de- 
mands it.  the  plaintifl"  should  be  allowed  to 
show  in  rebuttal  by  other  testimony  that 
a  physician  might,  Avith  due  regard  to  the 
hf^alth  and  life  of  an  obstetric  patient,  treat 
her  while  attending'  a  case  of  diphtheria,  by 
properly  disinfecting  himself,  and  that 
'^uoh  practice  i-;  eniiiUMith*  proDer.  ]\lauk  v. 
Brundaae,  68  (^liio   St.  89.   67   X.   Iv   1-ri. 

62:  477 
L.lt.A,   Ditz.     84. 


2019.  Evidence  offered  in  opposition  to  a 
plea  of  estoppel  by  a  prior  judgment,  which 
shows  that  in  the  former  litigation  the  par- 
ties alleged  to  be  estopped  by  the  judgment 
therein  sought  so  to  amend  their  pleading 
as  to  have  the  question  in  controversy  in 
the  subsequent  litigation  determine<i,  and 
that  the  court  disallowed  such  amendment, 
is  admissible.  Draper  v.  Medlock,  122  Ga. 
234,  50  S.  E.  113,  69:  483 
Insurance. 

2020.  Where  the  defendant  in  a  suit  on  an 
insurance  policy  sets  up  a  special  defense, 
and  offers  evidence  to  support  it,  after 
plaintiff  has  shown  his  loss  and  the  cause 
that  occasioned  it  and  rested,  plaintiff  may 
rebut  by  offering  affirmative  evidence  to 
meet  that  introduced  in  support  of  the 
special  defense.  Louisville  Underwriters  v. 
Durland,  123  Ind.  544,  24  N.  E.  221,      7:  399 

2021.  Where  a  life  insurance  company 
contests  payment  of  a  policy  upon  the 
ground  that  it  was  taken  out  by  the  bene- 
ficiary as  a  wagering  policy,  and  proves 
that  the  beneficiary  loaned  the  insured  the 
money  with  which  he  paid  the  premium, 
testimony  of  the  agent  of  the  corporation 
is  admissible  as  to  negotiations  preceding 
the  application,  tending  to  show  that  both 
the  beneficiary  and  the  insured  were  urged 
by  the  agent  to  apply  for  the  insurance; 
that  the  premium  was  paid  by  insured;  and 
that  he  thought  of  taking  the  policy  for 
the  benefit  of  the  minor  children  of  the 
beneficiary,  but  did  not  do  so  because  the 
beneficiaries  could  not  then  be  so  easily 
changed  in  case  such  change  became  de- 
sirable. Equitable  L.  Assur.  Soc.  v.  Hazle- 
wood,  75  Tex.  338,  12  S.  W.  621.  7:  217 

2022.  Where  loose  declarations  have  been 
admitted  to  prove  membership  of  plaintiff 
in  a  relief  association,  defendant  has  the 
right  to  show  that  he  has  never  been  ex- 
amined by  the  medical  adviser,  as  required 
by  the  rules,  and  never  accepted  as  a  mem- 
ber. Baltimore  &  0.  Employees'  Relief 
Asso.  v.  Post.  122  Pa.  579,  15  Atl.  885,  2:  44 
Criminal  cases. 

As  to  Order  of  Proof  Generally,  see  Trial, 
23,   24. 

2023.  On  a  trial  for  homicide,  in  determin- 
ing the  degree  of  malice  implied  in  a  threat 
made  in  the  presence  of  a  witness  some  time 
before  the  killing,  the  jury  are  authorized 
to  consider  the  explanation  of  that  threat 
made  by  the  defendant,  and  to  give  to  his 
explanation  such  weight  as  they  may  think 
it  entitled  to.  Bolzer  v.  People",  129  111.  112, 
21  X.  E.  818,  4:  579 

2024.  On  a  trial  for  murder,  statements 
that  the  prisoner  made  as  a  witness  in  his 
own  behalf  may  be  contradicted  by  evidence 
in  rebuttal  showing  former  admissions  or 
statements  inconsistent  therewith.  Garlitz 
V.  Rtate,  71  :Md.  293.  18  Atl.  39.  4:  601 

2025.  A  person  charged  with  extortion, 
who  is  proved  to  have  been  much  in  the 
company  of  the  alleged  victim,  is  entitled 
to  show  that  he  was  acting  under  the  direc- 
tions of  officers  of  the  society  for  the  ])re- 
vpiition  of  crime,  to  obtain  the  confidence 
and   good    will   of   such   person    in   order    to 
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secure  an  affidavit  for  use  in  another  case. 
People  V.  Gardner,  144  N.  Y.  119,  38  N.  E. 
1003,  28:  699 

2028.  Evidence  of  an  agreement  to  com- 
pound a  prosecution  for  felony  is  not  in- 
admissible because  the  agreement  is  void, 
when  offered  to  contradict  a  party  who  has 
denied  that  there  was  such  an  agreement. 
Kramer  v.  Kister,  187  Pa.  227,  40  Atl.  1008, 

44:  432 

m.  Under   Particular   Pleadings. 

Variance,  see  infra,  XII.  m. 
See  also  infra,  2255. 

2027.  Overruling  a  demurrer  to  a  petition 
will  not  prevent  the  court  from  excluding 
evidence  on  the  ground  that  the  petition 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  Goodrich  v.  Atchison 
County,  47  Kan.  355,  27  Pac.  1006,       18:  113 

2028.  An  estoppel  to  deny  liability  under 
a  contract  made  by  others  cannot  be  proved 
under  a  pleading  which  merely  avers  the 
execution  of  a  contract.  Davidson  v.  Jen- 
nings. 27  Colo.  187.  60  Pac.  354,  48:  340 

2029.  Waiver  need  not  be  specially  plead- 
ed in  order  to  admit  evidence  thereof,  but 
can  be  shown  under  an  allegation  of  per- 
formance. Foster  v.  Fidelity  &  C.  Co.  99 
Wis.  447,  75  X.  W.  69,  40:  833 

2030.  Allegations  that  a  person  died  an 
inhabitant  of  and  domiciled  in  a  certain 
county  of  another  state,  and  that  letters 
of  administration  were  duly  administered 
to  her  husband  by  the  surrogate  of  that 
county,  and  that  the  latter  had  jurisdic- 
tion and  was  duly  authorized,  etc., — are 
sufficient  to  authorize  proof  of  the  laws  of 
the  state  and  of  the  surrogate's  jurisdiction, 
in  the  absence  of  any  demand  that  they  be 
made  more  specific.  Schluter  v.  Bowerv 
Sav.  Bank.  117  X.  \.  125.  22  N.  E.  572, 

5:  541 

2031.  In  an  action  on  a  promissory  note, 
an  averment  by  the  holder  that  he  caused 
due  notice  of  dishonor  to  be  served  on  the 
last  indorser  but  one  is  siifficient,  in  the 
absence  of  a  motion  to  make  more  specific, 
to  admit  evidence  that  the  notice  was  given 
to  the  last  indorser.  and  by  him  transmit- 
ted to  tlie  011P  next  prior.  Oaklev  v.  Carr. 
66  Xeb.  7.11.  92  X.  W.  1000.  "      60:  431  | 

20.32.  A   bill   charging  that    the   action   of  . 
a    railroad    was    due    to    an    agreement,   the  i 
terms   of   which   are   unknown   to   the   com-  i 
plainant.  but   whose   tenor   was   to   restrain  j 
trade  and  onmmerce.  is  broad  enough  to  let  [ 
in   full  cxidciice  as  to  what   was  done  at   a 
nioctiiiir  at   which  the  agreement  was  made, 
tuiil    what   policies  were  there  outlined,  and 
of  the  division  of  traffic,  if  any.  there  made, 
and    the    circuinstances    connected    with    it. 
Tu-t    V.    Southfrn  R.  Co.   103   Tenn.    184.  .V2 
S.  \V.  :',ni.  55:  4S1 

■2o:i:i.  I'.\  iilence  of  the  laws  of  another 
■^tati'  i-  imt  itiadini^sible  on  the  ground  that 
I'lcv  arc  iiiiT  pleaded,  when  (jfTerod  by  tlie 
|tlaintilT  in  a  proceeding  by  motion  upon 
Tiotice.  and  tlie  <lefendant  has  not  mr)VPd  to 
order  the  tiling  of  paitictilars  of  his   claim. 


as  he  might  do  under  Va.  Code,  §  3249. 
Union  C.  L.  Ins.  Co.  v.  Pollard,  94  Va.  146, 
26  S.  E.  421,  36:  271 

2034.  In  the  absence  of  appropriate  plead- 
ings, a  passenger  cannot,  on  the  trial  of  an 
action  against  the  carrier  for  carrying  her 
beyond  her  destination,  rely  on  and  make 
proof  of  a  custom  on  the  part  of  its  con- 
ductors to  lend  special  assistance  to  lady 
passengers  when  traveling  unattended. 
Southern  R.  Co.  v.  Hobbs,  118  Ga.  227,  45 
S.  E.  23.  63:  68 
As  to   damages. 

See  also  supra,  1825,  1852,  1858,  1859,  1864, 
1877;  Pleading,  256. 

2035.  In  an  action  against  a  railroad  com- 
pany for  a  breach  of  covenant  as  to  the 
running  of  a  stream  on  land  granted  to  it 
as  a  right  of  way,  where  the  complaint  al- 
leges damage  by  overflow,  an  injury  to 
crops,  and  the  washing  of  trash  upon  the 
land,  evidence  of  the  depreciated  value  of 
the  land  during  the  period  in  which  the 
overflow  is  alleged  to  have  caused  damage 
is  material  and  admissible,  as  the  injuries 
alleged  are  in  the  nature  of  damage  to  real 
estate.  Peden  v.  Chicago,  R.  I.  &  P.  R.  Co. 
78  Iowa,   131,  42  X.  W.  625,  4:  401 

2036.  Allegations  that  sparks  and  coals  of 
fire  escaped  from  a  passing  engine  through 
carelessness  and  negligence  of  a  railroad 
company,  and  came  in  contact  with  dry 
grass  and  rubbish  on  the  right  of  way, 
from  which  the  fire  escaped  and  ran  across 
the  intervening  country  and  burned  plain- 
tiff's cranberry  marsh, — are  sufficient  to  ad- 
mit proof  of  the  attending  circumstances 
of  the  fire,  and  that  the  burning  of  the 
marsh  was  a  natural  and  probable  result 
of  the  fire.  Marvin  v.  Chicago,  M.  &  St.  P. 
R.  Co.  79  Wis.  140,  47  X.  W.  1123,        11:  506 

2037.  In  an  action  for  the  conversion  of  a 
stock  of  goods,  an  allegation  that  the  tak- 
ing of  the  property  broke  up,  injured,  and 
destroyed  plaintiff's  business,  brought  him 
in  disgrace,  and  injured  his  business  reputa- 
tion and  credit,  for  which  he  suffered  dam- 
ages, etc.,  is  a  claim  warranting  the  admis- 
sion of  evidence  showing  his  daily  receipts 
or  sales  for  two  weeks  prior  to  the  con- 
version, upon  the  question  of  damages  to  his 
business.  Hangen  v.  Hachemeister,  114  X. 
Y.  566.  21  X.  E.  1046,  5:  137 

2038.  Evidence  that  particular  persons 
have  ceased  to  deal  with  a  trader  is  not  ad- 
missible without  an  averment  of  special 
damage  therefrom,  in  an  action  for  injury 
to  his  credit  bj^  wrongful  refusal  of  a  bank 
to  pav  a  check.  J.  M.  James  Co.  v.  Conti- 
nental Xat.  Bank,  105  Tenn.  1,  58  S.  W. 
261.  51:255 

2039.  Evidence  that  plaintiff  lost  his  po- 
sition at  defendant's  suggestion  is  not  ad- 
missible in  an  action  ^'"r  slander,  where  no 
such  loss  or  injury  was^alleged  in  the  decla- 
ration as  special  damage.  Gambrill  v. 
Schooley,  95  Md.  260,  52  Atl.  500,        63:  427 

2040.  Evidence  of  defendant's  ownership 
of  specific  property  may  be  offered  by  plain- 
tiff in  an  action  for  breach  of  promise  of 
marriage,  when  the  declaration  alleges  as  a 
ground    of    special    damage    the    loss    of    a 
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valuable  right  of  dower  in  defendant's  prop- 
erty. Smith  V.  C!ompton  (N.  J.  Err.  & 
App.)  67  N.  J.  L.  548,  52  Atl.  386,      58:  480 

2041.  In  an  action  for  damages  for  per- 
sonal injuries  in  which  the  nature  and  the 
permanent  character  of  the  injuries  are  al- 
leged in  the  complaint,  the  loss  or  impair- 
ment of  capacity  to  attend  to  business  may 
be  given  in  evidence  without  being  specially 
pleaded.  Treadwell  v.  Whittier,  80  Cal.  574, 
22  Pac.  266,  5:  498 

2042.  Loss  of  earnings  is  an  clement  of 
damages  in  an  action  for  personal  injuries, 
but  must  be  coimted  upon  in  the  complaint 
in  order  to  constitute  a  bafis  for  evidence 
on  the  subject.  But  where  evidence  of 
plaintiflf's  earnings  at  the  time  of  the  in- 
juries is  admitted  without  objection,  it  is  a 
waiver  of  the.  objection  that  such  loss  is  not 
alleged  in  the  complaint.  Mellor  v.  Mis- 
souri P.  R.  Co.  105  Mo.  455.  14  S.  AV.  758,  16 
S.  W.  849,  10:  36 

2043.  Evidence  of  an  injury  to  plaintiff's 
hip  may  be  given  to  show  the  force  of  a 
blow  and  the  manner  in  which  it  was  in- 
flicted, where  the  action  is  for  injury  to 
his  leg  caused  by  the  blow,  although  he 
claims  no  damages  on  account  of  his  hip. 
Palmer  v.  Michigan  C.  R.  Co.  93  Mich.  363, 
53  N.  W.  397,  ■  17:  636 

2044.  Permanent  lung  trouble  n«ed  not  be 
specifically  alleged  to  admit  proof  of  it  in 
an  action  for  damages  for  personal  injuries, 
if  the  injuries  are  alleged  to  be  permanent 
and  the  evidence  shows  that  the  lung 
trouble  would  probably  result  from  the  in- 
jury receiA'ed.  Montgomery  v.  Lansing 
Citv  Electric  R.  Co.  103  Mich.  46,  61  X.  W. 
543,  29:  287 

2045.  An  allegation  in  a  petition  that  the 
plaintiff  "has  suffered  and  will  continue  to 
suffer  great  pain"  is  sufficient  to  authorize 
the  admission  of  evidence  that  mental  pain 
has  been  suffered.  Xashville.  C.  &  St.  L.  R. 
Co.  V.  Miller.  120  Ga.  453,  47  S.  E.  959, 

67:  87 

2046.  An  allegation  that  plaintiff  "has 
suffered  great  expense"  in  conseqiience  of  an 
injury  to  his  foot  will  permit  proof  of  dam- 
age to  a  bed  while  he  was  in  it,  by  the 
application  of  carbolic  acid  to  his  foot.  Fox 
v.  Chicago.  St.  P.  &  K.  C.  R.  Co.  86  Iowa, 
368.  53  N.  W.  259,  17:  289 

2047.  A  declaration  in  an  action  to  re- 
cover damages  for  personal  injuries,  alleg- 
ing that  plaintiff's  arm  and  leg  were  greatly 
hurt,  cut,  sprained,  bruised,  wounded,  and 
injured,  and  that  he  was  so  injured  in  his 
arm  and  leg  as  to  be  permanently  injured 
and  crippled  for  life,— is  sufficiently  specific 
to  admit  proof  of  fracture  of  the  arm. 
Thompson  v.  Quincv,  83  Mich.  173.  47  X. 
W.  114,  ■  10:  734 

2048.  An  allegation  in  an  action  to  re- 
cover damages  for  an  assault  and  battery, 
that  by  reason  of  the  injuries  inflicted 
plaintiff  "was  hiirt  and  injured  and  became 
and  was  sick."  is  sufficient  to  admit  proof 
of  the  extent  of  plaintiff's  injuries,  as  well 
as  of  his  physical  and  mental  suffering  re- 
sulting immediately  from  the  assault  and 
battery,  as  a  basis  for  damages;    and  svich 


items  need  not  be  specifically  set  out  in 
the  complaint.  Morgan  v.  Kendall,  124  Ind. 
454,  24  X.  E.  143,  9:  445 

As  to  negligence;    crime. 
Dying  Declarations,   see  supra,   1701. 
See  also  infra,  2073. 

2049.  An  allegation  of  a  particular  negli- 
gent act  does  not  admit  evidence  of  other 
acts  causing  the  damage.  Snvder  v.  Wheel- 
ing Electrical  Co.  43  W.  Va."  661,  28  S.  E. 
733,  39:  499 

2050.  An  allegation  that  defendant  did  a 
particular  act  causing  damage  will  admit 
evidence  of  all  such  incidental  facts  and  cir- 
cumstances of  omission  and  commission  as 
fairly  tend  to  establish  the  negligence  of  the 
primary  act.  Id. 

2051.  Evidence  as  to  sparks  thrown  and 
fires  set  by  unidentified  engines  is  admis- 
sible in  an  action  against  a  railroad  com- 
pany, for  fires  charged  to  have  been  set  by 
sparks,  where  there  is  evidence  that  the  fire 
started  while  two  trains  were  passing.  Van 
Steuben  v.  Central  R.  Co.  178  Pa.  .367.  35 
Atl.   992,  ,34:  577' 

2052.  A  petition  charging  negligence  of  a 
carrier  in  not  taking  proper  precautions  to 
preserve  butter  will  admit  evidence  of  a  cus- 
tom to  put  the  butter  into  cold  storage  until 
refrigerator  cars  are  ready  to  receive  it. 
Beard  v.  Illinois  C.  R.  Co.  79  Iowa,  518,  44 
X.  W.  800,  7 :  280 

2053.  Evidence  of  negligence  in  running 
the  train  is  admissible  under  an  allegation 
in  the  petition  that  plaintiff  sustained  in- 
juries through  the  negligence  of  defendant's 
servants  "while  running,  controlling,  and 
managing  its  locomotive  engine  and  train  of 
cars.  Gratiot  v.  Missouri  P.  R.  Co.  (Mo.) 
16  S.  W.  384,  19  S.  W.  31,  16:  189 

2054.  Evidence  of  failure  to  ring  the  bell 
or  blow  the  whistle  for  a  railroad  crossing 
a  mile  from  the  scene  of  an  accident  by 
which  an  infant  upon  the  track  was  killed 
is  admissible,  where  the  complaint  charges 
gross  negligence  and  recklessness  in  running 
the  train,  and  the  answer  sets  up  contribu- 
tory negligence  on  the  part  of  the  infant's 
parents,  while  the  complaint  alleges  that 
the  mother  of  the  child  was  accustomed, 
when  she  heard  the  signals  given  for  that 
crossing,  to  look  out  upon  the  track  to  see 
if  any  of  the  children  were  in  danger. 
Mason  v.  Southern  R.  Co.  58  S.  C.  70.  36 
S.  E.  440,  53:  913 

2055.  Under  an  allegation  that,  by  rea- 
son of  the  character  of  the  work  and  the 
conditions  under  which  it  is  done,  the  let- 
ting down  into  a  mine  of  cars  loaded  with 
rails  was  dangerous  to  employees,  and  re- 
sulted in  an  injury  for  which  the  action  is 
brought,  evidence  is  admissible  to  show  the 
manner  of  doing  the  work,  although  it  is 
not  limited  to  the  trip  on  which  the  acci- 
dent occurred.  -Tohnson  v.  Union  P.  Coal 
Co.  28  Utah,  506,  76  Pac.  1089,  67  :  506 

2056.  Evidence  of  obstructions  not  alleged 
in  the  petition,  by  which  the  roadway  was 
narrowed,  and  also  of  the  condition  of  the 
street  and  of  the  surroundings,  is  admis- 
sible in  an  action  against  a  city  for  negli- 

'  gently  allowing  a  certain  obstruction  to  re- 
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main  in  a  street  unguarded,  without  lights 
or  other  warnings,  by  reason  of  which  an 
accident  occurred.  Kansas  City  v.  McDon- 
ald, 60  Kan.  481,  57  Pac.  123,  45:  429 

2057.  Under  an  allegation  of  negligence 
on  the  part  of  a  municipality  in  failing  to 
prevent  the  formation  and  accumulation  of 
gases  in  a  sewer,  and  in  failing  to  open  the 
vents  to  pefmit  their  escape,  which  resulted 
in  an  explosion,  evidence  is  not  admissible 
that  the  explosion  might  have  been  pre- 
vented bv  the  use  of  ventilating  appara- 
tus. Fuchs  V.  St.  Louis,  167  Mo.  620,  67  S. 
W.  610,  57:  136 

2058.  Evidence  of  the  contributory  negli- 
gence of  a  person  killed  is  not  admissible 
in  an  action  for  his  death,  when  no  such 
defense  has  been  pleaded.  Buechner  v.  New 
Orleans,  112  La.  599,  36  So.  603,  66:  334 

2059.  An  indictment  for  murder  in  the 
common-law  form  is  sufficient  to  admit 
proof  of  facts  to  bring  a  homicide  within 
statutorv  definitions  of  murder  in  the  first 
degree.  'People  v.  Sullivan,  173  N.  Y.  122, 
65  X.  P:.  989,  63:  353 

2060.  An  information  for  assault  with  in- 
tent to  murder  need  not  allege  that  the 
victim  was  a  police  officer  to  admit  evidence 
of  that  fact  upon  the  trial.  Keady  v.  Peo- 
ple. 32  Colo,  57,  74  Pac.  892,  66:  353 

2061.  Filing  a  bill  of  particulars  in  aid  of 
an  indictment  confines  the  state  to  proof 
of  the  facts  therein  set  out.  State  v.  Van 
Pelt,  136  N.  C.  633,  49  S.  E.  177,  68:  760 
Defendant's  pleadings  generally. 

See  also  supra,  2058. 

2062.  Evidence  of  the  dealings  between 
the  vendor  and  vendee  of  a  machine  for  the 
purchase  price  of  which  a  note  is  given  to 
the  vendor's  agent  is  admissible  in  a  suit 
by  the  latter  on  the  note,  in  support  of  the 
defense  of  failure  of  consideration.  Stock- 
ton Sav.  &  L.  Soc.  v.  Giddings.  96  Cal.  84,  10 
Pac.  1016,  21:  406 

2063.  Under  a  paragraph  of  an  answer 
denying  the  execution  of  a  note,  it  may  be 
proved  that  the  note  was  altered  after  it 
had  been  signed,  as  well  as  that  it  had  not 
been  delivered.  Palmer  v.  Poor,  121  Ind. 
135.  22  X.  E.  984.  6:  469 

2064.  The  mere  denial  by  a  corporation  of 
the  execution  of  a  deed  will  not  permit  evi- 
dence of  fraud.  Morrill  v.  Little  Falls 
Mfg.  Co.  53  :\Iinn.  371.  .55  N.  W.  547,   21:  174 

20G.'>.  Parol  evidence  that  a  bond  sued  on 
was  executed  in  blank  and  was  filled  up  con- 
trary to  direction  may  be  given  under  a 
simple  denial  of  execution  and  delivery. 
Pvichards  v.  Da  v.  137  X.  Y.  183.  33  X.  E. 
146.  23:  601 

20flG.  A  denial,  by  an  employer,  of  an  al- 
leged agreement  to  furnish  an  employee 
injured  while  traveling  on  its  cars  trans- 
portation to  and  from  work,  will  admit 
evidence  of  any  material  m^itter  to  defeat 
the  allt'ocd  r-uiitraft  cr  to  ~liow  a  different 
contract,  l^terson  v.  Seattle  Traction  Co. 
23  Wash.   015.  03  Fac.  5.39.  65  Pac.  543, 

53:  38G 

■2007.  Unilor  an  answer  which  alleges  that 
a  li'n-o  was  surrendered  by  mutual  agree- 
nii.'iit    Iicfiiro    the    accni;il    of   the    rent    sued 


for,  evidence  is  admissible,  that  after  an  at- 
tempted surrender  the  landlord  went  into 
exclusive  possession  of  the  leased  premises, 
which,  if  the  lease  had  not  been  surrendered, 
would  have  amounted  to  a  trespass.  Knee- 
land   V.    Schmidt,   78   Wis.    345,   47   N.    W. 

438,  11 :  498 

2068.  An  averment  in  answer  to  an  ac- 
tion for  rent,  that  the  lessor  made  false 
representations  as  to  the  fitness  and  con- 
dition of  the  building,  is  not  such  an  allega- 
tion of  fraud  as  will  entitle  defendant  to 
show  the  condition  of  the  building.  York 
V.  Steward,  21  Mont.  515,  55  Pac.  29, 

43:  125 

2069.  Evidence  in  an  action  for  libel,  which 
relates  wholly  to  mitigating  circumstances, 
is  inadmissible  under  a  plea  of  justification. 
Fenstermaker  v.  Tribune  Pub.  Co.  12  Utah, 

439,  13  Utah,  532,  43  Pac.  112,  45  Pac.  1097, 

35:  611 

2070.  Evidence  of  justification  responds  to 
no  issue,  and  is  immaterial,  where  the  de- 
fendant denies  the  commission  of  a  wrong- 
ful act  with  which  he  is  charged,  and  pleads 
nothing  by  way  of  jurisdiction.  Chicago,  B. 
&  Q.  R.  Co.  V.  Williams,  61  Xeb.  608,  85  X. 
W.  832,  55:  289 

2071.  In  an  action  for  damages  for  libel, 
where  "privilege"  is  set  up  as  a  defense,  the 
evidence  should  be  confined  to  the  question 
of  privilege  vel  non,  save  in  so  far  as  it  may 
be  admissible  in  mitigation  of  damages.  Bil- 
let V.  Times -Democrat  Pub.  Co.  107  La.  751, 
32  So.   17,  58:  62 

2072.  Evidence  of  acts  of  an  agent  of  a 
defendant  cannot  be  given  under  allegations 
of  the  performance  of  such  acts  by  the  de- 
fendant. Porter  v.  Bitch,  70  Conn,  235,  39 
Atl.  169.  39:  353 

2073.  Evidence  in  support  of  a  plea  of 
the  statute  of  limitations  may  be  given 
under  the  issue  of  not  guilty,  as  a  defense 
to  an  information  for  crime.  State  v.  Rook. 
61  Kan.  382,  59  Pac.  653,  49:  186 
Under  general  denial. 

See  also  Replevin,  29. 

2074.  General  denial,  in  an  action  for  in- 
fringement of  a  copyright  upon  a  picture, 
of  a  plea  which  alleges  that  the  picture  was 
publicly  exhibited  at  an  exhibition  of  the 
Royal  "Academy,  and  published,  will  admit 
evidence  that  by  the  rules  of  the  Academy 
no  permission  to  make  copies  during  the 
time  of  the  exhibition  could  be  granted  by 
the  Academy,  and  that  the  rule  was  en- 
forced so  as  to  protect  the  rights  of  the 
owners  of  exhibits.  Werckmeister  v.  Amer- 
ican Lithographic  Co.  134  Fed.  321,     68:  591 

2075.  A  general  denial  by  an  insurer  that 
the  insured  has  performed  all  or  any  of  the 
conditions  of  his  contract,  when  coupled 
with  a  specific  averment  of  particulars  in 
which  he  has  failed  to  perform,  will  not  per- 
mit proof  of  failure  in  other  particulars. 
:Mutual  L.  Ins.  Co.  v.  Dingley,  40  C.  C.  A. 
4.59.  100  Fed.  408,  49:132 

2076.  Under  a  general  denial  in  an  action 
for  negligence  in  keeping  a  street  closed  for 
the  construction  of  a  bridge  for  an  un- 
reasonable time,  evidence  is  admissible  as 
to  the  condition  of  the  steel  and  coal  mar- 
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kets,  as  tending  to  show  that  the  delaj'  Avas 
caused  by  circumstances  over  which  the  de- 
fendant had  no  control.  Lund  v.  St.  Paul, 
M.  &  M.  R.  Co.  31  Wash.  286,  71  Pac.  1032. 

61:  506 

2077.  A  general  denial  in  an  action 
against  a  receiver  for  the  alleged  wrongful 
ejection  by  a  station  agent  of  a  colored  per- 
son from  the  ladies'  waiting-room  will  ad- 
mit evidence  of  a  rule  separating  the  races, 
and  such  rules  need  not  be  set  up  by  way  of 
confession  and  avoidance.  Smith  v.  Cham- 
berlain, 38  S.  C.  529,  17  S.  E.  371,        19:  710 

2078.  Evidence  that  a  note  has  been  ma- 
terially altered  after  execution  is  admissible 
on  foreclosure  of  a  mortgage  securing  it, 
under  a  general  denial.  Walton  Plow  Co. 
V.  Campbell,  35  Neb.  173,  52  N.  W.  883, 

16:  468 

2079.  Proof  of  an  estoppel  is  admissible 
in  an  action  of  trespass  to  try  title  under 
the  plea  of  not  guilty.  Dooley  v.  Mont- 
gomery, 72  Tex.  429,  10  S.  W.  451,        2:  715 

n.  Proof  of  Negative. 

2080.  Evidence  that  a  railroad  company 
made  no  attempt  during  the  winter  and 
after  an  accident  to  remove  snow  from  cat- 
tle guards  is  admissible  as  tending  to  show 
a  failure  to  exercise  any  diligence  or  degree 
of «  care  in  respect  to  such  cattle  guards. 
Grahlman  v.  Chicago,  St.  P.  &  K.  C.  R.  Co. 
78  Iowa,  564,  43  N.  W.  529,  5:813 

2081.  Where  a  railroad  company,  for  the 
purpose  of  showing  that  a  train  sounded  a 
whistle  when  it  approached  a  road  crossing 
at  which  an  accident  occurred,  gives  evi- 
dence that  there  were  other  crossings  in  the 
vicinity  at  which  the  whistle  was  also 
sounded,  witnesses  living  near  such  other 
crossings  may  be  permitted  to  testify  that 
no  whistle  was  sounded  near  them.  Cin- 
cinnati, I.  St.  L.  &  C.  R.  Co.  V.  Howard.  124 
Ind.   280,  24  N.  E.  892.  8:  593 

2082.  In  an  action  by  creditors  to  set 
aside  a  fraudulent  conveyance.  Avhere  a  pre- 
existing debt  is  alleged  as  a  consideration 
for  the  transfer,  they  may  show  that  there 
was  no  entry  of  such  debt  in  the  books  of 
either  of  the  partios  to  tho  traii«fpr.  Loos 
V.  Wilkinson,  110  N.  Y.  195,  18  N".  E.  99, 

1:  250 

o.  Contracts;   Breach. 

See  also  supra,  2119. 

2083.  Oral  evidence  is  admissible  to  show 
that  improvements  were  made  upon  land 
under  an  oral  contract  that  the  land  should 
be  conveyed  to  the  party  making  them. 
Luton  v.'Badham.  127  X.  C.  96,  37  S.  E. 
143,  53:  337 

2084.  Evidence  of  the  conduct  constitut- 
ing plaintiff's  cause  of  action  is  not  admis- 
sible in  a  suit  by  defendant  to  enforce 
specific  performance  of  a  contract  of  plain- 
tiff to  release  the  cause  of  action  and  re- 
frain from  brinsiing  suit  upon  it.  Bomeis- 
ler  V.  Forster,  L54  N.  Y.  229,  48  N.  E.  .j34. 

39:  240 

2085.  Upon    tlie    question   of   the    reason- 


ableness of  conditions  in  a  shipping  receipt, 
evidence  is  admissible  that  the  consignor 
was  offered  a  choice  of  two  modes  of  ship- 
ment, one  with  the  conditions  chosen,  at 
a  certain  rate,  and  another  without  con- 
ditions, at  a  higher  rate.  Mears  v.  New 
York,  N.  H.  &  H,  R.  Co.  75  Conn.  171,  52 
Atl.   610,  56:  884 

2086.  Evidence  that  a  navigation  com- 
pany had  an  agreement  with  contractors 
who  were  blasting  near  a  wharf,  under 
which  it  used  the  wharf  at  its  own  peril,  is 
inadmissible  in  an  action  against  the  con- 
tractors by  a  person  who  was  injured  by  the 
blasting  while  he  was  a  passenger  on  a  boat 
at  the  wharf.  Smith  v.  Day,  40  C.  C.  A. 
366,  100  Fed.  244,  49:  108 

2087.  An  agreement  by  a  railroad  com- 
pany with  a  former  owner  of  the  land,  to 
construct  a  farm  crossing  which  was  built 
and  is  still  maintained,  may  be  considered 
by  the  jury  in  an  action  by  an  employee 
of  a  grantee  of  the  land  to  recover  for  in- 
juries received  while  attempting  to  use  such 
crossing,  as  tending  to  show  that  plaintiff 
was  lawfully  on  the  premises,  although  the 
original  agreement  placed  no  obligation  on 
the  company  in  favor  of  plaintiff.  Stew- 
art V.  Cincinnati,  W.  &  M.  R.  Co.  89  Mich. 
315,  50  N.  W.  852,  17:539 

2088.  Upon  the  question  of  the  terms  of 
the  contract  under  which  an  employee  of  a 
railroad  company  is  being  transported  to 
and  from  his  work,  evidence  of  his  signing 
an  agreement  to  assume  the  risk  is  admis- 
sible, although  it  is  not  conclusive  of  such 
assumption,  where  he  testifies  that  when  he 
was  given  his  ticket  book  he  was  told  to 
sign  his  name  at  a  designated  place,  which 
he  did  without  reading  the  words  above  it, 
and  no  authority  is  shown  on  the  part  of 
the  one  giving  the  direction  to  modify  any 
contract  the  employee  may  have  had  with 
the  company.  Peterson  v.  Seattle  Trac- 
tion Co.  23  Wash.  615,  63  Pac.  539,  65  Pac. 
543,  53:  586 

2089.  Evidence  of  persons  who  rendered 
bills,  to  the  effect  that  those  which  indicate 
that  the  items  went  to  a  specified  house 
represent  orders  made  for  that  house  by  a 
person  named,  is  admissible  where  the  fact 
that  money  was  paid  for  materials  ordered 
by  him  for  that  house  is  in  issue.  Curtis  v. 
Bradley,  65  Conn.  99,  31  Atl.  591,         28:  143 

2090.  In  order  to  render  proof  of  the  dis- 
solution of  a  partnership  admissible  in  favor 
of  a  defendant  charged  as  a  partner,  it  must 
tend  to  show  an  actual  dissolution  of  the 
partnership  relation.  Dawson  v.  Pogue.  18 
Or.  94,  22  Pac.  637.  643.  6:  176 

2091.  AVhere  an  administrator  agrees  to 
indemnify  another  against  loss  if  he  will 
sign  the  bond  of  himself  and  another  as 
administrators,  in  an  action  on  such  promise 
by  the  surety  for  the  default  of  the  other 
administrator,  evidence  offered  by  the  de- 
fendant to  prove  that  the  coadministrator 
took  the  sum  belonging  to  the  estate,  and, 
with  the  knowledge  and  approval  of  the 
plaintiff,  converted  it  to  his  own  tise,  is  ad- 
missible. Tiohe  v.  ^Morrison.  116  X.  Y.  2G3, 
22   X.   E.    104,  5:  C17 
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2092.  Evidence  that  municipal  bonds  were 
given  to  raise  money  for  the  payment  of 
costs  in  a  suit  brought  by  the  councilmen 
in  their  individual  capacity,  without  au- 
thority from  the  municpality,  which  costs 
had  been  recognized  by  the  councilmen  in 
their  official  capacity  as  a  debt  of  the 
municipality,  is  inadmissible  in  a  suit  upon 
the  bonds,  because  it  is  irrelevant.  Rains- 
burg  v.  Fyan,  127  Pa.  74,  17  Atl.  678,  4:  336 

2093.  Evidence  of  a  certificate  issued  by 
the  city  clerk  as  to  assessed  valuation  of 
the  property  in  the  city  and  the  amount  of 
indebtedness  is  not  admissible  in  an  action 
to  enforce  payment  of  bond  coupons,  where 
it  does  not  appear  that  the  holder  of  the 
bonds  ever  saw  or  relied  upon  it.  Huron 
V.  Second  Ward  Sav.  Bank,  30  C.  C.  A.  38, 
57  U.  S.  App.  593,  86  Fed.  272,  49:  534 
Insurance  contract. 

2094.  Evidence  of  one  suing  on  a  pre- 
liminary contract  to  renew  a  policy  ot  in- 
surance, that  he  relied  upon  it  and  would 
have  procured  other  insurance  had  he  not 
believed  that  the  policy  was  renewed,  is 
competent.  ^IcCabe  v.  iEtna  Ins.  Co.  9  N. 
D.  19,  81  N.  W.  426,  47:  641 

2095.  Evidence  is  admissible  in  an  action 
upon  a  policy  of  insurance  upon  property 
which  has  been  so  used  as  to  increase  the 
risk  contrary  to  the  provisions  of  the 
policy  to  show  that  the  increased  risk  con- 
tinued to  the  time  of  the  loss  for  which  the 
claim  is  made.  Traders'  Ins.  Co.  v.  Catlin, 
163  111.  256,  45  N.  E.  255,  35:  595 
Breach. 

209(i.  Testimony  as  to  preparations  for 
marriage  made  by  one  party  in  the  absence 
of  the  other,  and  in  no  way  connected  with 
him,  is  inadmissible  to  prove  the  promise 
of  marriage  or  assent  thereto,  in  an  action 
for  breach  of  promise  of  marriage.  Hahn 
T.  Bettingen.  87  Minn.  91,  83  N.  W.  467. 

50:  669 
2097.  Evidence  that  a  palace  car  is  con- 
trolled and  operated  by  a  railroad  company 
under  a  contract  with  the  palace  car  com- 
pany is  admissible  in  an  action  against  the 
latter  company  for  breach  of  an  alleged 
contract  for  transportation  of  a  passenger 
in  that  ear,  to  show  the  true  relation  of  the 
twf>  companies  with  respect  to  the  car. 
Duval  V.  Pullman's  Palace  Car  Co.  23  U. 
S.  App.  527.  62  Fed.  26.5.  10  C.  C.  A.  331, 

33:  715 

p.  blatters    Peiidiiig    Suit. 

See  also  supra.  1721,  2120. 

2008.  Dffeiidant's  (ic<']arations  made  after 
the  coiniiiencciiient  of  ii  suit  against  him  for 
slander   ma_\'   he   admitted  in   evidence  upon  ■ 
the  ()ue.-.ti()n  of  malice.     .Moiiose  v.  Brochu,  ' 
151   Mas-.  .-)(;:,  25  X.  E.  74.  8:  .524 

•Ji>'.l'.>.  K\  iilence  that  a  pt'i-on  refused  to  ' 
work  on  ee'rtain  premise.-  Ix'canse  of  a 
steiii-h  is  not  inndmissihle  liccan-e  tlie  re- 
fusal was  made  yiendiiiir  an  aetion.  although 
thar  raet  uiiLriit  atTeet  it-  weii'lit.  I'latt 
I'.r.,-  <•  Co.  V.  ^^'a1e^llll^v.  72  Conn.  .").'!!.  4.") 
Atl.  134.  ■  4S:  t;;)! 


q.  Pecuniary     Condition;     Family     Circum- 
stances. 

Pecuniary  condition. 

Hearsay  Evidence  of,  see  supra.  1483. 

See  also  supra,  1746,  1827,  1868,  2040. 

2100.  In  an  action  instituted  by  a  widow 
for  the  homicide  of  her  husband,  caused  by 
the  negligent  operation  of  a  train  of  cars 
by  a  railroad  company,  evidence  going  to 
show  that  the  deceased,  at  the  time  he  was 
killed,  left  no  estate  or  property,  was  in- 
admissible. Brunswick  &  W.  R.  Co.  v.  Wig- 
gins, 113  Ga.  842,  139  S.  E.  551,  61:  513 

2101.  Upon  the  question  whether  or  not 
a  woman  was  dependent  upon  her  son  for 
support,  interrogatories  are  admissible  as  to 
whether  he  contributed  to  her  support,  and, 
if  so,  how  much.  Mulhall  v.  Fallon,  176 
Mass.  266,  57  N.  E.  386,  54:  934 

2102.  A  newspaper  article  charging  a 
water  company  with  distributing  poisonous 
water  and  charging  excessive  rates,  pub- 
lished months  prior  to  the  death  of  a  cus- 
tomer of  the  water  company  from  fever,  is 
not  admissible  in  an  action  seeking  to  hold 
the  company  liable  for  such  death.  Green 
V.  Ashland  Water  Co.  101  Wis.  258,  77  N. 
W.  722,  43:  117 

2103.  In  an  action  for  personal  injuries 
causing  death  to  plaintiff's  intestate, — his 
son,  who  was  performing  services  for  plain- 
tiff at  the  time, — defendant  cannot  show 
that  plaintiff  was  wealthy  and  able  to  hire 
others  to  perform  the  services,  and  thus 
shield  his  son  from  exposure  to  the  inci- 
dent dangers,  where  there  is  no  showing 
that  deceased  was  unable  to  take  care  of 
himself.  Hlinois  C.  R.  Co.  v.  Slater,  129  111. 
91,  21  N".  E.  575,  6:  418 

2104.  Evidence  of  defendant's  wealth, 
property,  and  business  is  not  admissible 
in  a  suit  for  negligent  injuries.  Laidlaw  v. 
Sage,  158  N.  Y.  73,  52  N.  E.  679,        44:  216 

2105.  Evidence  of  the  financial  standing 
of  certain  of  the  defendants  in  an  action  for 
libel  is  competent  to  go  to  the  jury  to  show 
the  standing  and  influence  of  the  defend- 
ants in  the  community  and  the  importance 
which  the  people  of  the  community  would 
naturally  attach  to  their  utterances.  Mauk 
V.  Brundage,  68  Ohio  St.  89,  67  X.  E.  152. 

62:477 

2106.  Testimony  as  to  what  a  man  ex- 
pended for  the  charges  of  his  wife's  last 
sickness,  and  of  her  funeral,  and  of  his 
narrow-  means,  is  inadmissible  in  an  action 
against  him  on  a  written  promise  to  pay 
a  certain  sum  after  her  death.  Baxter  v. 
Camp.  71  Conn.  245,  41  Atl.  803.  42:  514 

2107.  In  an  action  for  breach  of  promise 
of  marriage,  the  pecuniary  circumstances 
of  defendant  may  be  proved,  but  only  by 
evidence  of  general  reputation,  not  by  proof 
of  ownership  of  specific  property,  and  de- 
fendant may  rebut  the  evidence  by  proof 
that  the  general  reputation  is  otherwise,  or 
by  showing  what  property  he  really 
po-~esses.  Smith  v.  Compton  (X.  J.  Err.  & 
Ai)p.i   67  X.  J.  L.  .i4S.  -v2  Atl.  .386.       .58:  480 

2108.  Evidence  of  defendant's  wealth  is. 
admi-ir-ible  in  an  action  bj'  a  woman  for  de- 
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ceiring  her  into  a  void  marriage  with  him, 
— especially  where  she  claims  damages  for 
the  value  of  her  services  in  accumulating 
the  property.  Morrill  v.  Palmer,  68  Vt. 
1,  33  Atl.  829,  33:  411 

2109.  PlaintjfFs  bankruptcy  thirty  years 
previous  is  too  remote  in  time  to  render 
evidence  of  its  details  admissible  in  an  ac- 
tion for  slander.  Gambrill  v.  Schooley,  95 
Md.  260,  52  Atl.  500,  63:  427 

2110-11.  On  the  question  of  the  insol- 
vency of  a  bank  when  receiving  a  deposit, 
evidence  may  be  given  of  the  amount  of  its 
liabilities  at  that  date  for  deposits  subject 
to  check  and  certificates  of  deposit  and  de- 
mand certificates,  and  of  the  worthlessness 
of  various  assets  of  the  bank  consisting  of 
commercial  paper.  State  v.  Shove,  96  Wis. 
1.  70  X.  W.  312.  37:  142 

Family  circumstances. 
Prejudicial    Error    as    to,    see    Appeal    and 

Error,  946. 
See  also  supra,  1854. 

2112.  Evidence  that  plaintiff  has  a  wife 
and  child  is  not  admissible  in  an  action  for 
personal  injuries.  Standard  Oil  Co.  v. 
Tierney,  92  Ky,  367,  17  S.  W.  1025,     14:  677 

2113.  One  seeking  damages  for  injuries 
received  in  a  railroad  accident  should  not 
be  permitted  to  state  to  the  jury  the  facts 
concerning  his  family.  Maynard  v.  Oregon 
R.  &  Nav.  Co.  46  Or.  15,  78  Pac.  983,    68 :  477 

2114.  Evidence  as  to  the  number  of  plain- 
tifl''s  grandchildren  and  their  location  is 
irrelevant  in  an  action  by  a  grandmother 
for  damages  for  neglect  to  deliver  to  her  a 
telegram  announcing  the  serious  illness  of 
one  of  them.  Western  U.  Teleg.  Co.  v. 
Crocker,  135  Ala.  492,  33  So.  45,         59:  398 

2115.  The  names  and  ages  of- the  children 
of  a  person  for  whose  death  an  action  is 
brought  may  be  proved  where  they  are 
parties  to  th«  action.  English  v.  South- 
ern P.  Co.  13  Utah,  407,  45  Pac.  47,    35:  155 

2116.  Evidence  as  to  the  extent  of  the 
property  of  the  family,  and  of  an  encum- 
brance thereon,  is  inadmissible  in  an  action 
for  the  death  of  plaintiff's  husband.  Hunn 
v.  Michigan  C.  R.  Co.  78  Mich.  513,  44  N.  W. 
502.  7:  500 

2117.  Testimony  respecting  the  relations 
of  the  deceased  to  his  father  and  mother, 
and  his  obligation  to  support  them,  and 
their  dependence  upon  him,  is  proper  in  an 
action  by  an  administrator  for  wrongfully 
causing  his  death.  Bright  v.  Barnett  &  R. 
Co.  88  Wis.  299.  60  N.  W.  418.  26:  524 

2118.  Evidence  of  the  social  degradation 
of  the  mother  of  the  plaintiff  in  a  suit  for 
breach  of  promise  to  marry  is  not  admis- 
sible either  to  bar  the  action  or  mitigate 
damages,  when  the  defendant  was  not  in- 
duced to  make  or  continvie  tlio  engagement, 
either  by  misrepresentation  or  wilful  sxip- 
pression  of  the  facts  concerning  the  plain- 
tiff's faniilv.  Lewis  v.  Tapman.  90  Md.  294, 
45  Atl.  4.59.  47:  385 

r.  Pprsoii^:    Personal    Relations. 

bee  also  supra,  2097,  2117;  infra,  2132,  2150. 
2169. 

2119.  in  a   suit   upon   a  contract  to   sup- 


port plaintiff  in  ctise  her  husband  fails  to 
do  so,  evidence  is  admissible  as  to  the  hus- 
band's treatment  of  plaintiff  prior  to  his 
abandonment  of  her.  Wright  v.  Wright, 
114  Iowa,  748,  87  N.  W.  709,  55:  261 

2120.  Evidence  that  the  defendant  in  an 
action  for  alienation  of  a  husband's  affec- 
tions has  been  heard  to  tell  him  to  leave, 
and  has  been  seen  to  push  him  from  a  door 
on  different  occasions,  is  inadmissible  where 
there  is  nothing  to  show  under  what  circum- 
stances or  at  what  time  these  occurrences 
took  place,  or  that  they  did  not  take  place 
after  suit  was  brought  and  in  pursuance  of 
a  purpose  to  build  up  a  defense.  Wolf  v. 
Frank,  92  Md.  138,  48  Atl.  132,  52:  102 

2121.  Proof  of  the  conduct  of  a  husband 
and  wife  toward  each  other,  and  of  their 
expressions  of  hatred  and  fear  of  each  other, 
and  of  their  statements,  during  the  time 
they  lived  together  apparently  as  husband 
and  wife,  as  to  nonaccess,  may  be  admitted 
to  show  nonaccess,  on  the  question  as  to  the 
legitimacy  of  a  child.  Goss  v.  Froman,  89 
Ky.  318,  12  S.  W.  387,  8:  102 

2122.  Evidence  of  the  manner  in  which  a 
child  is  treated  by  a  man  who  is  not  the 
mother's  husband  is  admissible  on  the  ques- 
tion of  legitimacy,  where  husband  and  wife 
were  living  separate  at  and  for  several 
vears  before  the  child  was  born.  Wood- 
ward V.  Blue,  107  N.  C.  407,  12  S.  E.  453. 

10:  662 

2123.  Evidence  of  improper  relations  with 
another  man,  sustained  by  plaintiff  in  a  suit 
for  alienation  of  her  husband's  affections,  is 
admissible,  if  the  husband  had  knowledge 
thereof  before  he  abandoned  her,  as  bearing 
on  the  cause  of  his  leaving  her;  and,  if  he 
did  not  have  knowledge  thereof,  it  may  be 
admissible  as  reflecting  upon  the  extent  of 
her  injury  and  the  amount  of  damages  re- 
coverable."^ Wolf  v.  Frank,  92  Md.  138,  48 
Atl.  132,  52:  102 
Criminal  cases. 

2124.  On  a  trial  for  wife  murder,  where 
the  defendant  claims  that  he  did  the  killihg 
while  shocked  and  overcome  by  an  admis- 
sion by  his  wife  of  infidelity,  evidence  of 
defendant's  relations  toward  his  wife  and 
other  women  is  admissible  as  pertinent  to 
the  defense  set  up  by  the  testimony  in 
chief.  Garlitz  v.  State,  71  Md.  293,  18^  Atl. 
.39,  4:  601 

2125.  Where  to  establish  rape  of  a  child 
under  the  age  of  consent  evidence  is  ad- 
mitted that  defendant  had  a  venereal  dis- 
ease which  he  communicated  to  her,  he  may 
show  that  at  about  the  time  of  the  alleged 
rape  she  had  connection  with  other  men 
from  whom  she  might  have  contracted  the 
disease.  State  v.  Height,  117  Iowa,  650.  91 
X.  W.  935,  59:  437 

2126.  Upon  prosecution  of  one  for  killing 
the  brother  of  a  woman,  with  whom  he 
was  maintaining  improper  relations,  in  an 
altercation  about  ner,  evidence  is  admissible 
to  show  such  relation  for  the  purpose  of  ex- 
plaining the  circumstances  of  the  parties, 
illustrating  their  motives,  and  sh(jwing  in- 
tercut  on   the  part  of  the  woman,   who  has 
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testified  on  behalf  of  defendant.     Morrison 
V.  Com.  24  Ky.  L.  Rep.  2493,  74  S.  W.  277, 

67:  529 

B.  Connecting  with  Subject;   Matters  about 
Other    Persons. 

Connecting  with  subject. 

See  also  infra,  2146. 

For  Editorial  Notes,  see  infra,  XIII.  §  88. 

2127.  Evidence  of  a  railroad  company's 
rule  in  relation  to  running  switches  is  in- 
admissible in  an  action  against  the  company 
for  negligence  in  "kicking"  a  car,  in  the 
absence  of  evidence  to  show  that  a  running 
switch  and  a  kick  are  the  same.  Georgia 
R.  &  Bkg.  Co.  V.  Fitzgerald,  108  Ga.  507,  34 
S.  E.  316,  49:  175 

2128.  Evidence  of  expert  comparison  of 
the  books  of  one  charged  with  obtaining 
property  by  false  pretenses  with  a  statement 
furnished  by  accused  to  a  commercial 
agency  is  not  admissible,  if  it  is  not  shown 
that  accused  made  the  statement  with  the 
intent  to  use  the  agency  as  an  instrument 
in  accomplishing  a  fraud.  Blum  v.  State,  94 
Md.  375,  51  Atl.  26,  56:  322 
Matters  about  other  persons. 

See  also  infra,  2156. 

2129.  Evidence  as  to  directions  which  the 
sendee  had  given  a  telegraph  company  as  to 
delivery  of  telegrams  for  him  is  admissible 
in  an  action  by  a  third  person  against  the 
company  for  failure  promptly  to  deliver  a 
messaae  to  him.  Western  U.  Teleg.  Co.  v. 
Church.  3  Xeb.   (l"nof.)   22.  90  X.  W.  878, 

.57:  905 

21.30.  A  defendant  cannot  give  testimony 
to  show  whether  or  not  plaintiff's  counsel 
has  taken  the  case  to  prosecute  on  a  per- 
centage, or  whether  or  not  he  is  bearing  the 
expenses  of  the  litigation.  Palmer  v. 
Michiiran  C.  R.  Co.  93  Mich.  363.  53  X.  W. 
397.  17:  636 

2131.  Evidence  that  a  testator  had  en- 
couraired  his  nephew,  who  afterwards  ac- 
qiiirc(l  dissipated  and  drunken  habits,  to 
drink  liquor,  is  not  admissible  in  an  action 
by  the  children  of  such  nephew  contesting 
tlie  uncle's  will,  since  the  tendency  of  such 
evidence  would  be  to  operate  improperly  on 
the  minds  of  tlie  jury,  and  lead  them  to  in- 
fer that  testator  owed  a  recompense  to  the 
ne])lK'\v's  children,  which  could  be  dis- 
charj^ed  only  by  a  devise  of  property  to 
them,  rtandolph  v.  Lanipkin.  90  Kv.  551, 
14   S.   W.   .-)3S.  'lO:  87 

21.S-2.  'I'c-tiinony  as  to  the  relations  be- 
tween a  cotton  manufacturing  company  and 
a  nianufacttirer  of  dyes,  and  the  necessity 
of  the  employment  of  the  dyes  in  the  busi- 
ness of  the  corporation,  is  admissible  upon 
the  question  wlietlier  or  not  stock  of  the 
corpiii-nt  iiiii  i->\icd  m  jiayment  for  an  in- 
tci-e-t  ill  tlie  dyeinii-  estat)lishment  was 
issued  for  prop(!-ty  iiecessaiy  to  the  corpo- 
rate l,ii-:iii(-~.  .T<iMq,h  Bancroft  &  Sons  Co. 
v,  l!I"cde.  4.-)  r.  C.  A.  :i.-)l.  IDfi  Fed.  300. 

.12:  :?A 

21. ■'i:;.  '!"('-!  iiiioiiy  iliiit  some  of  the  jier- 
son-  ;irre-i>'d,  ;[\\<\  who  made  an  assault  in 
at  t.injii  i:rj   to  escape,  ran  off  and  hid  in  the 


bushes  and  were  afterwards  brought  in  bt 
the  officer's  assistant,  is  admissible  on  trial 
for  the  assault.  State  v.  Taylor,  70  Vt.  1, 
39  Atl.  447,  42:  673 

2134.  Evidence  that  shortly  before  a  fire 
was  discovered  the  witness  loaned  matches 
to  a  certain  person,  and  that  someone  was 
waiting  for  him  outside,  is  inadmissible  in 
a  trial  for  arson,  where  there  is  no  direct 
testimony  to  show  that  the  defendant  was 
in  the  company  of  the  person  borrowing 
the  matches,  and  where  the  indictment 
does  not  charge  a  conspiracy.  Pedigo  v. 
Com.  103  Ky.  41,  44  S.  W.  143,  42:  4.32 

2135.  It  is  not  competent  to  prove  the  in- 
toxication of  a  person  by  showing  the  con- 
dition of  one  who  was  with  him  and  who 
had  taken  the  same  number  of  drinks.  Com. 
V.  Cleary,  135  Pa.  64,  19  Atl.  1017,        8:  301 

t.  Criminal    Matters   Generally. 

Cliaracter   and   Reputation  of  Accused,   see 

supra,   1747-1749,   1754,   1755. 
Identification   of   Accused,   see   infra,   2160- 

2162. 
Other  Crimes,  see  supra,  1997-2013. 
Malice,  see  supra,  1808. 
Motive,  see  supra,  1785-1787. 
Intention  of  Deceased  to  Commit   Suicide, 

see  supra,  1778. 
Sanity  of  Accused,  see  supra,  1773. 
See  also  supra,  1887,  1930-1935,  1938,  1939, 

1955,  1961,  1982,  2023-2026,  2059-2061, 

2073,  2124-2126,  2133,  2135. 
For  Editorial  Notes,  see  infra,  XIII.  §§  86- 


2136.  Evidence  of  police  oflBcers  as  to 
what  they  have  seen  in  connection  with  the 
conduct  and  management  of  a  place  where 
it  is  alleged  that  intoxicating  liquors  are 
unlawfully    kept    for    sale,    if    not    too    re- 

I  mote,  is  admissible  upon  the  trial  of  an 
indictment  for  keeping  such  liquors.  Com. 
V.  Gagne,  153  Mass.  205,  26  N.  E.  449. 

10:  442 

2137.  Testimony  of  one  who  assisted  a 
constable  in  making  an  arrest,  that  he  was 
called  upon  to  help,  is  admissible  to  show 
what  they  were  called  upon  to  do,  when 
persons  are  on  trial  for  assault  with  intent- 
to  kill  in  resisting  the  arrest.  State  v. 
Taylor,  70  Vt.  1,  39  Atl.  447,  42:  673 

2138.  Upon  trial  of  a  person  for  shooting 
an  officer  who  was  attempting  to  take  a 
weapon  from  him,  evidence  is  admissible  of 
a  request  for  protection  which  had  been 
made  to  the  police  upon  receipt  of  a  tele- 
gram from  accused,  that  he  was  coming  to 
the  city  to  visit  the  one  making  the  request, 
the  latter  stating  that  his  purpose  was  to 
kill  her,  and  that  accused  was  armed,  and 
was  a  dangerous  man.  Keadv  v.  People.  .32 
Colo.  57,  74  Pac.  892,  '  66:  3.53 

2139.  Evidence  that  a  witness  for  the 
prosecution  had  said  that  that  hundred 
thousand  dollars  could  be  taken  and  Jesus 
('hrist  and  the  twelve  apostles  convicted 
does  not  show  that  he  was  bribed,  and  is 
properlv  excluded.  Powers  v.  Com.  110  Kv. 
:;Si;.  Cl"  S.  W..7.15.  53:  245 
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2140.  Testimony  of  a  witness  that  he  was 
acting  as  a  specified  officer  is  not  admissible 
to  show  that  he  acted  as  such  in  the  matter 
in  controrersy,  but  is  admissible  to  show 
that  he  was  acting  as  such  in  other  mat- 
ters generally  at  that  time.  State  v.  Main, 
69  Conn.  123,  37  Atl.  80,  36:  623 

2141.  On  an  indictment  for  threatening  to 
accuse  a  person  of  the  crime  of  burning  a 
building  of  a  third  person,  with  the  intent 
of  extorting  money,  as  the  crime  charged 
did  not  involve  any  wrong  to  the  person 
making  the  threats,  evidence  that  the 
charge  was  true  is  immaterial,  where  there 
was  nothing  to  show  that  the  threat  was 
made  for  any  other  purpose  than  to  extort 
money.  Com.  v.  Buckley,  148  Mass.  27,  18 
N.   E.   577,  .  1:  624 

2142.  To  support  the  defense  of  unavoid- 
able loss  or  accident,  on  an  indictment  of 
an  officer  for  failure  to  pay  over  funds,  evi- 
dence that  he  had  deposited  the  funds  in  a 
bank  with  the  account  of  his  firm,  which 
was  overdrawn,  under  an  agreement  that 
the  bank  would  pay  all  his  checks  to  an  un- 
limited amount,  for  which  he  had  given  se- 
curity, and  that  the  bank  would  have  car- 
ried out  its  agreement  if  it  had  been  al- 
lowed to  continue  business,  is  not  admissi- 
ble, since  the  loss  resulting  under  such  cir- 
cumstances is  not  unavoidable.  Dreyer  v. 
People,  188  III.  40,  58  N.  E.  620,  58:  869 

2143.  Evidence  that  no  smoke-consuming 
appliance  known  will  prevent  the  emission 
(jt  all  black  smoke  from  furnaces  burning 
soft  coal  is  immaterial  upon  a  prosecution 
for  violation  of  a  statute  declaring  such 
emission  to  be  a  nuisance.  Moses  v.  Unit- 
ed States,  16  App.  D.  C.  428,  50:  532 

2144.  Where  self-defense  is  relied  on  in 
justification  of  a  homicide,  and  the  evidence 
shows  that  defendant  was  attacked  by 
deceased,  and  that,  in  the  encounter  which 
followed,  the  killing  was  done,  evidence  that 
defendant  had  been  warned  that  deceased 
was  a  dangerous  character  of  whom  it  was 
best  to  beware  is  admissible  to  show  that 
defendant  acted  with  reasonable  caution 
and  in  the  honest  belief  that  he  was  in  im- 
minent danger  of  death  or  great  bodily 
harm.  But  that  defendant  was  simply 
warned  to  look  out  for  deceased  cannot  be 
shown.  People  v.  Powell.  87  Cal.  348,  25 
Pac.  481,  11:  75 

2145.  Evidence  that  the  attorneys  for  a 
person  charged  with  murder,  who  procured 
a  continuance  to  obtain  the  testimony  of  an 
absent  witness,  failed,  without  his  knowl- 
edge, to  comply  with  a  direction  of  the  court 
to  take  such  witness's  testimony  to  be  used 
on  an  application  for  bail,  made  after  he  ap- 
peared, is  inadmissible.  Rogers  v.  State.  60 
Ark.  76,  29  S.  W.  894.  31 :  465 
Trailing  with  bloodhound. 

See   also  infra.  2161. 

For  Editorial  Notes,  infra.  XIII,  §  83. 

2140.  Testimony  as  to  trailing  an  alleged 
criminal  Vjy  a  bloodhound  may  be  permitted 
1o  po  to  the  jury  a«  tending  to  connect  him 
with  the  crime  only  when  there  is  testi- 
mony of  some  person  who  has  personal 
knowledge   of   the    fact    that    the   dog   used 


has  an  acuteness  of  scent  and  power  of 
discrimination  which  have  been  tested  in 
tracking  human  beings,  and  it  is  not  suf- 
ficient to  show  that  the  dog  is  of  pure  blood 
and  of  a  stock  characterized  by  those  qual- 
ities. Pedigo  V.  Com.  103  Kv.'41,  44  S.  W. 
143,  '  42 :  432 

2147.  Before  evidence  of -the  trailing  of  an 
alleged  criminal  with  a  bloodhound  can  be 
permitted  to  go  to  the  jury,  he  must  be 
shown  to  have  been  laid  on  a  trail  at  a 
point  where  the  circumstances  tend  clearly 
to  show  that  the  guilty  person  had  been, 
or  on  a  track  which  such  circumstances  in- 
dicate to   have   been   made   by   him.         Id. 

2148.  Evidence  of  the  conduct  of  a  blood- 
hound in  baying  the  accused  is  not  admissi- 
ble upon  trial  of  an  indictment  for  larceny, 
in  corroboration  of  a  confession  of  an  al- 
leged accomplice,  where,  before  the  hound 
was  put  upon  the  trail,  accused  were  in  and 
about  the  premises  where  the  crime  was 
committed.  State  v.  Moore,  129  N.  C.  494, 
39  S.  E.  626,  55:  96 

u.  Title  or  Possession. 

Of  personal  property. 

2149.  Testimony  that  a  person  controlled 
and  directed  the  voting  of  stock  standing  in 
the  name  of  another  is  admissible  in  sup- 
port of  a  claim  by  the  former  that  it  was 
given  to  him.  Levson  v.  Davis,  17  Mont. 
220,  42  Pac.  775,  '  31 :  429 
[Writ  of  Error  Dismissed  bv  the  Supreme 
Court  of  the  United  States  in  170  U.  S.  36, 
42  L.  ed.  939,  18  Sup.  Ct.  Rep.  500.] 

21.50.  Testimony  that  bonds  stolen  from 
the  bank  were  in  its  possession  as  a  special 
deposit,  had  been  left  there  as  collateral 
to  a  loan  which  was  repaid,  and  that  the 
bank  officer  had  access  to  them  for  the  pur- 
pose of  cutting  oflf  coupons,  is  admissible 
upon  the  question  of  the  liability  of  the 
bank  for  the  loss,  as  tending  to  show  the 
relation  of  the  parties  to  each  other  and  to 
the  property.  Gray  v.  Merriam,  148  111.  179, 
35  N.   E.    810,         '  32:  769 

2151.  Evidence  that  a  bill  was  rendered 
to  and  paid  by  the  owner  of  electric  wires 
attached  to  the  frames  of  an  electric  light 
company,  for  a  part  of  the  expense  of  re- 
pairing a  roof  to  which  one  of  the  frames  is 
fastened,  is  admissible  in  an  action  by  an 
employee  of  such  owner  against  the  light 
company  for  injuries  caused  by  the  bad 
condition  of  the  light  wires,  as  tending  to 
show  an  agreement  for  a  joint  use  of  the 
frame,  within  the  rule  which  requires  of  one 
owner  care  as  to  the  condition  of  wires 
which  employees  of  the  other  may  be  re- 
quired to  approach.  Illingsworth  v.  Boston 
Electric  Light  Co.  161  Mass.  583.  37  X.  E. 
778.  2.K.'i.r2 

Of  real  property. 

Repairs   as    Evidence  of  Ownership,   see    'u- 
pra.   1926. 

21. ")2.  Upon  the  question  whether  or  not 
a  decedent  held  real  estate  in  trust,  evidence 
lliat  his  other  real  estate  was  allotted  to 
lii-<  widow  for  dower,  and  that  he  granted 
tlie   jjroperty   in  controversy  to   children   by 
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a  second  wife  in  consideration  of  love  and 
alfection,  is  irrelevant.  Ratlifl'  v.  Ratliff, 
131  X.  C.  425,  42  S.  E.  887,  63:  963 

2153.  Defendant's  neglect  to  repudiate  the 
agreement  when  asked  if  he  did  not  in- 
tend to  be  bound  by  it  is  evidence,  in  an 
action  to  establish  a  trust  in  property  to 
which  he  took  the  absolute  title,  dehors  the 
deed,  to  be  considered  by  the  jury  upon  the 
question  of  the  existence  of  the  trust.  Avery 
V.  Stewart,  136  N.  C.  426,  48  S.  E.  775, 

68:  776 

2154.  In  a  will  contest,  where  the  testa- 
tor's title  to  the  property  is  clear  and  con- 
ceded, it  is  error  to  admit  evidence  that 
several  years  previously  the  property  was 
listed  for  taxation  in  the  name  of  sonieon« 
else,  since  such  evidence  is  calculated  to  di- 
vert the  minds  of  the  jury  from  the  true 
issue  of  the  case.  Randolph  v.  Lampkin, 
90  Ky.  551,  14  S.  W.  538.  10:  87 

2155.  That  a  man  refrained  from  all  man- 
ner of  acts  appropriate  to  ownership  is  ad- 
missible in  evidence  in  a  suit  to  recover,  in 
the  right  of  his  wife,  real  estate  occupied 
by  them  jointly,  as  tending  to  show  who 
was  in  possession.  Cahill  v.  Cahill,  75  Conn. 
522,  54  Atl.  201,  732,  60:  706 

2156.  In  an  action  against  the  owner  of  a 
roundhouse  operated  so  as  to  constitute  a 
nuisance,  evidence  is  admissible  that  it  is 
not  operated  by  the  owner,  but  is  leased  to, 
and  in  possession  of,  a  third  person.  Louis- 
ville &  X.  Terminal  Co.  v.  Jacobs,  109  Tenn. 
727.  72  S.  W.  954.  61:  188 
Adverse  possession. 

2157.  Proof  of  the  payment  of  taxes  is 
admissible  on  the  question  of  ownership  of 
land  bv  adverse  possession.  Wren  v.  Par- 
ker. 57  Conn.  529,  18  Atl.  790,  6:  80 

2158.  In  ejectment  for  land  which  plain- 
tiff claims  by  adverse  possession,  evidence 
is  admissible  for  the  purpose  of  showing 
that  the  possession  lias  not  I)een  continuous, 
tliat  within  the  limitation  period  defend- 
ant recovered  it  in  ejectment  against  plain- 
till'  and  was  placed  in  possession.  Lewis  v. 
Watson,  98  Ala.  479,  13  So.  570,  22:  297 

2159.  One  occupying  real  estate  at  a  cer 
tain  time  may  testify  as  to  who  made  use 
of  adjoining  land  up  to  the  division  fence, 
as  tending  to  show  adverse  possession  in 
him.  and  that  the  owner  of  the  land  occu- 
pied by  witness  was  only  in  possession  as 
far  as  the  fence  when  he  conveyed  the  prop- 
erty- to  a  third  person,  and  as  to  the  con- 
struction which  had  been  put  by  the  ad- 
joining owners  upon  their  title  deeds.  Car- 
nev  V.  Hennessev,  74  Conn.  107,  49  Atl.  910, 

53:  699 

V.  Tdeutificjttion. 

Prejudicinl    l-]rror  us  to,  see  A|»i)cal   and    l".r- 

rur.  0_'4,  025. 
Of  person. 

Sit    nl-u    Mipi-a.    15!»:'.,   214(1   21  IS. 

■JltiO.  l'".\  idi'iice  of  till'  ati(>inpt  of  persons 
to  f.-ikr  iiiiM  of  and  detain  one  whom  1  hey 
h.id  -^'11.  aliiillt  :l  liall  liulir  liel'iire.  pe(d<illg 
in  ,1  window,  i>  ;id  in  i~-ilde  fi>r  the  purjiose 
of  i  !  'ii;  i  I  \  iiiL;   liim  mi   hi-  trial    t'or  such  dis- 


orderly   conduct.      Grand    Rapids    v.    Wil- 
liams, 112  Mich.  247,  70  N.  W.  547,      36:  137 

2161.  The  conduct  and  behavior  of  blood- 
hounds after  being  set  upon  the  trail  of  a 
fugitive  criminal  may  not  be  given  in  evi- 
dence by  the  state  for  the  purpose  of  prov- 
ing that  the  scent  of  the  accused  and  the 
scent  of  the  person  who  perpetrated  the 
crime  which  is  being  investigated  are  iden- 
tical. Brott  V.  State,  70  Neb.  395,  97  N.  W. 
593,  63:  789 

2162.  Evidence  that  witness  knew  defend- 
ant, and  saw  "them"  going  to  a  hotel  late 
at  night,  does  not  sufficiently  identify  the 
prosecuting  witness,  so  as  to  make  evidence 
that  a  woman  was  seen  in  the  room  with  de- 
fendant admissible  upon  a  prosecution  for 
rape  alleged  to  have  been  effected  by  a  sham 
marriage.  Lee  v.  State,  44  Tex.  Crim.  Rep. 
354,  72  S.  W.  1005,  61 :  904 

w.  Justification;   Mitigation. 

Justification. 

See  also  supra,  2069-2071,  2118. 

2163.  Evidence  that  persons  charged  with 
shooting  firearms  without  reasonable  ex- 
cuse, within  the  corporate  limits  of  a  town, 
shot  at  a  rabbit  in  the  eom  patch  of  one  of 
them  who  had  suffered  from  the  depreda- 
tions of  rabbits  in  his  garden,  is  admissible 
as  tending  to  show  a  reasonable  excuse  for 
the  shooting.  Chesterfield  v.  Ratliff,  52  S. 
C.  563,  30  S.  E.  593,  41:  503 

2164.  Proof  that  other  persons  had  heard 
rumors  or  statements  such  as  have  been 
stated  in  a  libelous  publication  is  not  ad- 
missible for  the  defense,  although  it  may  be 
shown  that  defendant  had  heard  such 
charges  or  that  thev  were  true.  Brewer  v. 
Chase,  121  Mich.  526,  80  N.  W.  575,  46:  397 
Mitigation. 

See  also  supra.  1056,  1057.  2069,  2071,  2118. 
For  Editorial  Notes,  see  infra,  XIIT.  §  83. 

2165.  In  a  civil  action  to  recover  actual 
damages  for  abtise  and  ill  treatment  in- 
flicted in  an  effort  to  extort  information 
from  one  suspected  of  having  committed  a 
crime,  evidence  as  to  the  facts  connected 
with  such  stipposed  crime,  said  to  have  been 
committed  five  days  prior  to  the  abuse  and 
ill  treatment  complained  of.  is  inadmissible, 
either  by  way  of  justification  or  in  mitiga- 
tion of  the  damages  claimed.  Warner  v. 
Talbot,  112  La.  817,  36  So.  743,  66:  336 

2166.  Evidence  in  a  libel  case  that  the 
libel  has  been  published  before  is  not  ad- 
missible in  mitigation  of  damages,  except 
where  defendant's  libel  refers  to  and  pro- 
fesses on  its  face  to  be  based  upon  the  for- 
mer one.  Burt  v.  Advertiser  Newspaper 
Co.  154  Mass.  238,  28  N.  E.  1,  13:  97 

X.  Authority. 

For  Editorial  Notes,  see  infra,  XIII.  §  83. 

2167.  Testimony  that  a  wife  did  all  her 
husband's  business  is  admissible  on  the 
ipiestion  of  her  agency  in  a  particular 
transaction  within  that  time.  Sanborn  v. 
Cole,  63  Vt.  590,  22  Atl.  716,  14:  208 
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2168.  Any  evidence  is  relevant,  on  an  is- 
sue as  to  the  implied  authority  of  an  agent 
to  exercise  powers  in  excess  of  those  ex- 
pressly given  him,  which  shows  prior  sim- 
ilar acts,  and  tends  to  prove  or  disprove  the 
knowledge  of  the  principal,  and  the  reliance 
on  the  part  of  those  dealing  with  the  agent 
upon  the  principal's  recognition  of  such 
acts.  Wheeler  v,  McGuire,  86  Ala.  398,  5  So. 
190,  2:  808 
Of  insurance  agent. 

2169.  In  an  action  upon  a  policy  of  insur- 
ance, evidence  as  to  a  loss  and  adjustment 
under  a  policy  held  by  a  firm  of  which  the 
plaintiff  was  a  member,  upon  the  contents 
of  the  building  covered  by  the  policy  sued 
on,  is  admissible  to  show  the  connection  of 
the  two  losses  and  the  relation  of  the  par- 
ties to  the  suit  in  the  two  transactions, 
Tipon  the  question  whether  an  adjuster  who 
adjusted  the  loss  of  the  firm  had  authority 
to  waive  proofs  of  loss  under  the  policy  in 
•question.  Slater  v.  Capital  Ins.  Co.  89 
Iowa,  628,  57  N.  W.  432,  23:  181 

2170.  Evidence  of  the  habit  of  insurance 
agents  in  respect  to  performing  the  details 
of  the  business,  and  of  the  employment  of 
clerks  and  of  their  duties,  is  admissible  on 
the  question  of  the  power  of  a  clerk  of  such 
agents  to  bind  the  insurance  company.  Arff 
v.  Star  F.  Ins.  Co.  125  N.  Y.  57,  25'  X.  E. 

,  1073,  10:  609 

y.  Experiments. 

For  Editorial  Notes,  see  infra,  XIII.  §  50. 

2171.  Experiments  as  to  whether  or  not 
words  spoken  under  similar  conditions 
where  defendant  stood  could  have  been 
heard  where  plaintiff  stood  are  admissible 
in  an  action  for  slander,  the  defense  being 
that  the  words  were  not  spoken.  Gambrill 
T.  Schooley,  95  Md.  260,  52  Atl.  500,    63 :  427 

2172.  Evidence  of  experiments  made  after 
the  explosion  of  a  boiler,  with  similar  ma- 
chinery and  with  all  conditions  similar  ex- 
•cept  a  hinge,  is  admissible  for  the  purpose 
of  showing  that  the  explosion  was  caused 
•ty  a  defective  hinge.  Boston  Woven  Hose 
&  Rubber  Co.  v.  Kendall,  178  Mass.  232,  59 
l^T.  E.  657,  51:  781 

2173.  Evidence  of  an  experiment  as  to  the 
action  of  a  car  propelled  by  a  previously  ac- 
quired momentum  when  suddenly  released 
from  the  brake  on  a  descending  grade  is  ad- 
missible in  an  action  for  the  mashing  of  an 
employee's  hand  by  the  alleged  sudden 
starting  forward  of  a  car  under  such  circum- 
stances, when  the  experiment  was  made  at 
the  same  place  that  the  accident  occurred, 
with  a  similar  car,  and  at  the  same  speed. 
Chicago.  St.  L.  i  P.  R.  Co.  v.  Champion 
and.)  Xo  Off.  Rep.  32  X.  E.  874,  23:  861 
[On  rehearing  this  case  was  transferred  to 
the  appellate  court  where  a  different  deci- 
sion   was   rendered.  9  Ind.   App.   510.] 

2174.  Evidence  of  the  effect  of  air  upon 
mail  sacks  thrown  from  runnijig  trains  is 
inadniissiV)le  on  the  question  of  the  effect 
upon  a  boy  weighing  65  pounds  standing 
aiear  a  passing  train.     Graney  v.  St.  Louis, 


I.  M.  &  S.  R.  Co.  140  Mo.  89,  41  S.  W.  245, 

38:  633 
[Aff'g  on  rehearing  38  S.  W.  969.] 

z.  Miscellaneous. 

For  Editorial  Notes,  see  infra,  XIII.  §  83. 

2175.  Evidence  as  to  any  other  influence 
than  that  of  the  evidence  and  instructions 
of  the  court  and  arguments  of  counsel, 
brought  to  bear  upon  a  juror,  is  immaterial 
in  an  action  by  him  for  libel  in  relation 
to  his  action  as  such  juror.  Welch  v.  Tri- 
bune Pub.  Co.  83  Mich.  661,  47  N.  W.  562, 

11:  233 

2176.  The  cause  of  the  animosity  between 
a  railroad  company  and  a  person  to  whom 
shipments  were  being  made  is  not  material 
in  an  action  by  the  shipper  against  the  car- 
rier for  failure  to  furnish  cars,  although 
the  existence  of  the  animosity  may  be  rele- 
vant. Houston,  E.  &  W.  T.  R.  Co.  v.  Camp- 
bell, 91  Tex.  551,  45  S.  W.  2,  43:  225 

2177.  Evidence  of  the  quarantine  regula- 
tions at  the  port  of  discharge,  and  that 
printed  information  in  regard  thereto  was 
posted  in  different  parts  of  the  ship,  as 
well  as  that  the  regulations  were  enforced, 
is  admissible  in  defense  of  an  action  by  a 
passenger  against  a  steamship  company  for 
vaccinating  him.  O'Brien  v.  Cunard  S.  S. 
Co.  154  Mass.  272,  28  X.  E.  266,  13:  329 

2178.  Upon  the  question  of  liability  for 
failure  to  promptly  deliver  a  telegram  di- 
recting the  sendee  to  "come  on  first  train" 
to  arrest  a  fugitive  from  justice  who  had 
been  entrapped  by  the  sendee,  evidence  of 
the  arrangement  between  sender  and 
sendee  with  reference  to  the  capture  is  ad- 
missible. McPeek  v.  Western  U.  Teleg.  Co. 
107  Iowa,  356,  78  X.  W.  63,  43:  214 

2179.  In  an  action  by  a  director  against  a 
corporation  for  personal  services,  the  corpo- 
ration cannot  give  evidence  to  prove  that  it 
exists  only  in  name,  and  that  an  investment 
company,  which  is  not  made  a  party,  is  the 
organization  for  which  defendant  holds  its 
franchises,  and  that  plaintiff's  claim  as  to 
such  other  company  is  unjust.  Ten  Evck 
v.  Pontiac,  O.  &  P.'  A.  R.  Co.  74  Mich.  226, 
41  N.  W.  905.  3:  378 

2180.  In  an  action  by  a  creditor  of  a  part- 
nership to  recover  his  debt  from  a  corpora- 
tion which  was  organized  to  continue  the 
partnership  business  and  received  its  as- 
sets upon  undertaking  to  pay  its  debts,  evi- 
dence is  admissible  to  show  the  true  char- 
acter of  the  transaction  out  of  which  his 
equity  arose,  as  compared  with  the  form 
which  is  assumed  in  the  proceedings  inci- 
dent to  the  organization  of  the  corporation. 
Lamkin  v.  Baldwin  &  L.  Mfg.  Co.  72  Conn. 
57,  43  Atl.  593.  1042.  44:  786 

2181.  Testimony  that  if  a  post-dated 
check  had  been  presented  during  business 
hours  it  would  not  have  been  received  as  a 
deposit  is  not  admissi])le  upon  the  question 
whether  or  not.  when  presented  after  busi- 
ness hours,  the  bank  agreed  to  apply  to  its 
])aynient  anv  funds  standing  in  the  draw- 
er's   credit    w  lien    it    became    due.    and    hold 
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them  subject  to  the  check  of  the  holder. 
Averell  v.  Second  Nat.  Bank,  2  App.  D.  C. 
470,  25:  761 

2182.  Evidence  of  the  acts  of  a  city  with 
respect  to  the  construction  of  sewers  is  in- 
admissible for  the  purpose  of  showing  that 
it  was  compelled  to  build  a  sewer.  Piatt 
Bros.  &  Co.  V.  Waterbury,  72  Conn.  531, 
45  Atl.  154,  48:  691 

2183.  Evidence  that  a  city,  at  a  special 
meeting,  voted  not  to  accept  a  certain  act 
which  provided  for  its  acceptance  at  a  meet- 
ing held  for  that  purpose,  is  inadmissible 
for  the  purpose  of  proving  the  construction 
of  the  act.  Id. 

2184.  An  oflFer  to  prove  that  a  city  treas- 
urer borrowed  money  in  his  custody  from 
the  officers  who  had  power  to  invest  it,  and 
that  he  paid  interest  upon  it,  and  that  the 
city  council  approv^ed  reports  showing  the 
receipt  of  such  interest,  should  not  be  re- 
jected in  an  action  against  his  sureties  be- 
cause it  does  not  undertake  to  set  forth 
what  action  was  taken  before  loaning  the 
money.  Wilkes  Barre  v.  Rockafellow,  171 
Pa.  177,  33  Atl.  269,  30:  393 

2185.  Evidence  is  not  admissible  to  show 
the  nature  and  business  and  property  in- 
terests of  the  grantor  in  an  action  to  re- 
cover possession  of  real  estate  for  breach  of 
condition  in  the  title  deed  that  certain 
business  should  not  be  transacted  on  it. 
Wakefield  v.  Van  Tassell,  202  111.  41, 
66  N.  E.  830,  65:  511 

2186.  One  who  has  been  assessed  by  the 
state  board  of  tax  commissioners  without 
the  extension  of  values  on  the  specific  items 
of  his  schedule  may  show  affirmatively  that 
he  was  assessed  with  an  item  not  taxable 
under  the  laws  of  the  state.  Hart  v.  Smith, 
159  Iiid.  182,  64  X.  E.  661,  58:  949 

2187.  It  is  not  error  to  exclude  evidence, 
in  an  action  by  a  motorman  for  false  im- 
prisonment for  attempting  to  run  cars 
against  the  orders  of  the  municipal  authori- 
ties, to  the  effect  that  plaintiff  was  subse- 
quently compliniPiitod  by  his  employer  for 
his  effort  to  do  so.  ]\runiford  v.  Starmont, 
139  Mich.  188,  102  N.  W.  662.  69:  350 

2188.  The  exclusion  of  evidence  as  to  a 
custom  to  search  prisoners  is  not  error  in 
an  action  for  wrongful  arrest,  where  plain- 
tiff' was  not  searched.  Id. 

2189.  In  defense  of  an  action  for  illegal 
search  of  a  citizen's  rosideiice,  evidence  is 
not  admissible  as  to  the  breeding  and  train- 
ing of  the  hounds  which  led  the  partv  to  the 
house.  McClurg  v.  Brenton,  123  Iowa.  368. 
98  N.  W.  881,  65:  519 


XII.  Weight,  Effect,   and   Sufficiency. 
a.  In    General. 

Proof  of  Convprsal  iciii  'i'lirouch  Interpreter. 

-ee  -iipra.  1699. 
Fir-t    ()l)jeetiiig   to    on    Appeal,    see    Appeal 

mid  Krror.  640. 
Pre^iimptini^  cm    Appeal    as    to    Suffieieiicy. 

see  Appeal  and  Error.  410.  420. 


In  Disbarment  Proceedings,  see  Attorneys, 

27. 
Constitutionality    of    Statutes    as    to,    see 

Constitutional  Law,  924-926. 
Validitj'   of   Contract   as  to,   see   Contracts, 

442. 
Sufficiency  of  Evidence  to  Go  to  Jurv,  see 

Trial,  II.  b. 
Questions  for  Jury  as  to  Effect,  see  Trial, 

99. 
Instructions  as  to,  see  Trial,  697-710,  721- 

723. 
Instructions  as  to  Credibility  of  Witnesses, 

see  Trial,  711-724. 
Of  Interested  Witnesses,  see  Witnesses,  5, 

202. 
For  Editorial  Notes,  see  infra,  XIII.  §  90. 

2190.  In  civil  actions  it  is  sufficient  if  the 
evidence  on  the  whole  agrees  with  and  sup- 
ports an  hypothesis  which  it  is  adduced  to 
prove;  and  it  is  the  duty  of  the  jury  to  de- 
cide according  to  the  reasonable  probabil- 
ity of  the  truth.  Lillstrom  v.  Northern  P. 
R.  Co.  53  Minn.  464,  55  N.  W.  624,      20:  587 

2191.  The  proper  measure  of  proof  neces- 
sary to  a  verdict  in  civil  cases  is  such  as 
will  reasonably  satisfy  the  jurv.  United 
States  Fidelity  &  G.  Co.  v.  Charles,  131 
Ala.  658,  31  So.  558,  57:  212 

2192.  Where  a  jury  find  that  the  evidence 
as  to  any  fact  essential  to  plaintiff's  right 
of  recovery,  and  as  to  which  the  burden  of 
proof  rests  upon  him,  is  evenly  balanced,  or 
in  equilibrium,  the  verdict  must  be  for  de- 
fendant. Wheeler  v.  McGuire,  86  Ala.  398, 
5    So.    190,  2:  808 

2193.  To  justify  a  verdict  in  favor  of  one 
on  whom  rests  the  burden  of  proof,  the 
evidence  as  to  any  material  fact  must  be 
such  as  reasonably  to  convince  or  satisfy 
the  minds  of  the  jury  that  the  fact  exists. 
Pullman's  Palace  Car  Co.  v.  Adams,  120  Ala. 
581,  24  So.  921,  45:  767 

2194.  A  material  statement  in  a  bill,  to 
which  no  exception  is  filed,  must  be  shown 
by  at  least  a  preponderance  of  evidence, 
where  the  case  is  brought  to  hearing  on  the 
replication  to  the  answer.  Stackpole  v.  Han- 
cock, 40  Fla.  362,  24  So.  914,  45:  814 

2195.  Courts  are  not  required  to  give  cre- 
dence to  testimony  that  would  falsify  well- 
known  laws  of  nature.  Weltmer  v.  Bishop, 
171  Mo.  110,  71  S.  W.  167,  65:  584 

2196.  Proof  beyond  a  doubt  is  not  nec- 
essary in  a  civil  action.  Morey  v.  Hoyt,  62 
Conn!  542,  26  Atl.  127,  19:  611 

2197.  Proof  beyond  a  reasonable  doubt  is 
not  necessary  in  an  action  to  reform  a  writ- 
ten contract  because  of  a  mistake.  South- 
ard V.  Curley,  134  N.  Y.  148,  31  N.  E.  330. 

16:  561 

2198.  The  doctrine  of  reasonable  doubt  as 
to  guilt  has  no  application  in  an  action  for 
malicious  prosecution  of  a  suit  for  slander- 
ous words  charging  a  crime.  A  preponder- 
ance of  evidence  is  sufficient  to  make  out  a 
case  lor  either  partv.  Smith  v.  Burrus.  106 
:\lo.  04.   16  S.  W.  881,  13:  59 

2100.  Criminal  acts  need  not  be  proved,  in 
a  civil  action,  by  any  greater  or  more  cer- 
tain   degree    of    proof    than    is    required    in 
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civil  actions  generally.    Heiligmann  v.  Rose, 
81  Tex.  222,  16  S.  W.  931,  13:  272 

2200.  Evidence  to  prove  usury  must  be 
such  as  to  establish  it  beyond  a  reasonable 
doubt.  Ward  v.  Cornett,  91  Va.  676,  22  S. 
E.  494,  49:  550 

2201.  The  rule  that  testimony  as  to  con- 
versations which  took  place  a  long  time 
previously  should  be  carefully  scrutinized 
loses  much  of  its  force  when  applied  to  con- 
versations which  were  vital  and  important 
to  some  transaction  in  which  the  witness 
was  engaged.  Barndt  v.  Frederick,  78  Wis. 
1,  47  N.  W.  6,  11:  199 
Expert  testimony;  opinions. 
Instruction   as   to,    see    Appeal    and    Error, 

1055,  1056. 
See  also  supra,  166. 
For  Editorial  Notes,  see  infra,  XIII.  §§  64, 

65,  67,  74,  90. 

2202.  The  common  consent  and  opinion  of 
the  legal  profession  as  shown  by  their  prac- 
tice for  a  long  period  of  time  is  very  good 
evidence  of  what  the  law  is.  Venable  v. 
Wabash  W.  R.  Co.  112  Mo.  103,  20  S.  W. 
493,  18 :  68 

2203.  The  evidence  of  expert  witnesses  as 
to  the  value  of  services  is  merely  advisory, 
and  may  be  given  by  the  jury  such  weight 
as  they  deem  it  entitled  to,  or  altogether 
disregarded  if  the  jury,  from  all  the  facts 
and  cireumstances  in  evidence,  believe  the 
testimony  of  the  experts  to  be  unreasonable. 
Hull  v.  St.  Louis,  138  Mo.  618,  40  S.  W.  89. 

42:  753 

2204.  A  witness's  estimate  of  the  reason- 
ableness of  the  expenses  of  a  funeral  is 
binding  on  neither  jury  nor  court,  in  an  ac- 
tion to  recover  therefor  from  decedent's  es- 
tate. Folev  V.  Broeksmit,  119  Iowa.  457, 
93  N.  W.  344,  60:  571 

2205.  The  testimony  of  the  cook  upon  a 
vessel,  who  has  had  sufficient  experience  to 
be  able  to  form  an  accurate  opinion  upon 
the  question,  may,  when  corroborated  by 
circumstances,  be  given  preference  to  that 
of  the  captain,  as  to  whether  or  not  the  sea 
was  rough  at  a  time  and  place  that  tlie  ves- 
sel undertook  to  perform  a  service  which 
would  be  dangerous  if  the  sea  was  rough. 
Humboldt  Lumber  Mfg.  Asso.  v.  Christo- 
pherson.  19  C.  C.  A.  481.  44  U.  S.  App.  434, 
73  Fed.  239.  46:  264 

2206.  The  opinions  of  witnesses  not  ex- 
perts are  entitled  to  little  or  no  regard,  un- 
less they  are  supported  by  good  reasons 
founded  on  facts  which  warrant  them:  but 
if  the  reasons  and  facts  upon  which  they 
are  founded  are  frivolous,  the  opinions  of 
such  witnesses  are  worth  little  or  nothing. 
Kerr  v.  Lunsford,  31  W.  Va.  659.  8  S.  E. 
493,  505,  2:  668 

b.  Cause  and  Effect. 

Presumption     and     Burden     of    Proof,     see 

supra,  II.  g. 
Sufficiency  of.  to  Go  to  Jury,  see  Trial.  77. 

2207.  Evidence    that    a    cow    was    found 
dead   at   or   near   the   end   of   a    wire   fence  j 
along  a  railroad,  outside  the  right   of  wav.  ' 


with  a  hind  foot  entangled  in  the  top  wire 
of  the  fence,  and  that  the  cow  was  not 
breachy,  and  the  staples  of  the  wire  were 
pulled  out,  does  not  prove  that  she  was 
frightened  by  a  train  while  on  the  right  of 
way,  or  was  injured  by  running  against  the 
fence  in  consequence  thereof,  so  as  to  make 
out  a  cause  of  action  against  the  railroad 
company.  Perkins  v.  St.  Louis,  I.  M.  & 
S.  R.  Co.  103  Mo.  52,  15  S.  W.  320,     11:  426 

2208.  The  coincidence  of  the  decay  ana 
death  of  vegetation  with  the  existence  of 
the  leakage  of  a  large  amount  of  gas  after 
the  laying  of  a  new  main  and  until  its  re- 
calking,  and  the  fact  of  the  healthy  growth 
after  the  recalking,  will  sustain  a  conclusion 
by  the  jury  that  the  escape  of  the  gas  was 
the  cause  of  the  injury.  Evans  v.  Key- 
stone Gas  Co.  148  N.  Y.  112,  42  N.  E.  513, 

30:  651 
Fires. 

2209.  The  fact  that  fire  which  destroyed 
property  originated  in  sparks  from  a  passing 
locomotive  may  be  shown  by  circumstantial 
evidence.  Kansas  City,  Ft.  S.  &  M.  R.  Co. 
V.  Blaker,  68  Kan.  244,  75  Pac.  71,       64:  81 

2210.  Testimony  of  witnesses  to  the 
springing  up  of  a  fire  immediately  after 
the  passing  of  a  train,  and  that  there  was 
no  fire  before,  and  no  other  apparent  cause 
for  it,  is  sufficient  to  warrant  the  inference 
that  it  was  caused  by  the  train.  Union  P. 
K.  Co.  V.  De  Busk,  12  Colo.  294,  20  Pac.  752, 

3 :  350 

2211.  Evidence  that  before  a  train  passed 
there  was  no  fire,  but  that  sparks  were  fly- 
ing from  the  smokestack  when  it  passed, 
and  soon  afterwards  a  fire  broke  out,  and  a 
live  piece  of  coal  about  one  inch  long  ana 
three  quarters  of  an  inch  thick  was  founa 
near  by,  is  sufficient  evidence  that  a  fire 
which  broke  out  about  that  time  was  set 
bv  the  train.  White  v.  Chicago.  M.  &  St.  P. 
R.  Co.  1  S.  D.  320,  47  X.  W.  14(1,  9:  824 

2212.  The  burning  of  buildings  near  a 
railroad  right  of  way  may  be  found  to  have 
been  caused  by  sparks  from  an  engine  where 
no  fire  existed  before  the  passage  of  the 
engine,  which  was  emitting  a  large  quantity 
of  smoke  and  fire,  and  shortly  after  its  pas- 
sage fire  was  discovered  in  the  grass,  which 
communicated  to  and  consumed  the  build- 
ings. Dver  V.  Maine  C.  R.  Co.  99  Me.  195, 
58  Atl.  904.  67 :  416 
Personal  injuries. 

Presumption     and     Burden     of    Proof,     see 
supra.  II.  h. 

2213.  The  fact  that  a  person  falls  in  a 
street  at  a  point  where  rails  project  beyond 
a  temporary  barrier  guarding  an  excavation 
warrants  a  finding  that  he  tripped  over  the 
end  of  a  rail,  in  the  absence  of  evidence  of 
any  other  possible  cause  of  the  fall.  Wood- 
man V.  Metropolitan  R.  Co.  149  Mass.  .335, 
21  X.  E.  482.  4:  213 

2214.  On  the  question  whether  a  brake- 
man  fell  from  a  car  in  consequence  of  a  de- 
fective brake,  proof  that  he  was  seen  at  a 
brake  a  moment  before,  with  one  arm  about 
the  brake  lever  and  pulling  on  the  brake,  is 
sufficient  to  sustain  a  verdict  finding  that 
the  fall  was  due  to  such  defect.     Philadel- 


iZ42 


EVIDENCE,  XII.  c. 


phia  &  R.  R.  Co,  v.  Huber,  128  Pa.  63,  18 
Atl.  334,  5:  439 

Death. 

Presumption  and  Burden  of  Proof,  see  supra, 
431-440;  II.  h. 

2215.  The  conclusion  that  the  deceased 
jumped  from  a  moving  car  and  was  thus 
killed  is  justified  by  evidence  that  with  a 
companion  he  was  stealing  a  ride  on  a 
freight  train,  and  had  agreed  to  jump  off  at 
that  place,  and  was  founa  by  the  track, 
unconscious,  by  his  companion  immediately 
after  the  latter  jumped  off.  Shevlin  v. 
American  Mut.  Acci.  Asso.  94  Wis.  180,  68 
N.  W.  866,  36:  52 

2216.  Evidence  to  show  that  a  brakeman's 
head  might  have  just  reached  an  overhead 
bridge,  and  that  his  body  was  found  just 
beyond  the  bridge  under  which  the  train 
passed  in  rounding  a  curve  at  high  speed, 
and  that  there  was  some  dandruff  in  his 
hat.  is  not  sufficient  to  sustain  a  verdict 
that  he  was  killed  by  striking  the  bridge 
rather  than  by  falling  from  the  train.  Don- 
ald V.  Chicago,  B.  &  Q.  R.  Co.  93  Iowa,  284, 
61  N.  W.  971,  33:  492 

2217.  The  contention  that  the  evidence 
does  not  show  that  the  death  of  one  in- 
sured against  accident  resulted  from  ex- 
ternal, violent,  and  accidental  means  cannot 
prevail  where  it  is  alleged  in  the  complaint 
and  admitted  by  the  answer  that  assured 
fell  from  cars  and  received  injuries  from 
which  he  died.  Richards  v.  Travelers'  Ins. 
Co.  18  S.  D.  287,  100  N.  W.  428,  67:  175 

2218.  That  the  unconsciousness  of  a  per- 
son dining  which  drowning  ensues  was 
caused  by  a  mere  temporary  affliction  may 
be  found  by  a  jury,  where  there  is  evidence 
that  he  was  not  suffering  from  disease,  but 
he  was  found  drowned  in  shallow  water. 
Manufacturers'  Acci.  Indoninitv  Co.  v.  Dor- 
gan,  16  U.  S.  App.  2!tO.  7  C.  C.  A.  .i81.  58 
Fed.   945,  22:  620 

2219.  In  reaching  their  conclusions  as  to 
whether  a  person  has  conimittod  suicide, 
courts  are  not  tied  down  by  the  rigid  rules 
of  the  criminal  law.  but  are  authorized  to 
act  upon  circumstantial,  as  well  as  direct, 
evidence.  Brignac  v.  Pacific  Mut.  L.  Ins.  Co. 
112  La.  574.  36  So.  595.  66:  322 

2220.  Every  reasonable  hypothesis  of  ac- 
cidental death  must  be  cxehuled  b,y  the  evi- 
dence, in  order  to  avail  an  insurance  com- 
pany which  attempts  to  defend  an  action 
on  a  life  insurance  policy  on  the  ground  that 
the  death  was  caused  bv  suicide.  Boynton 
V.  Ixjuitalde  Life  Assur.  Co.  105  La".  202, 
29   So.   490.  52:  687 

2221.  Suicide,  instead  of  accidental  death, 
is  not  so  fully  proved  as  to  preclude  a  jury 
from  finding  that  the  death  was  accidental, 
where  the  evidence  is  that  the  deceased, 
after  leavinsr  ]ii<  family  at  the  breakfast 
talde.  at  which  lu'  liad  engaL'od  in  plea>^.<if- 
cr.iivfrsat inn.  went  into  aiiotlier  rncun.  arid 
~(ifin  after.  fiill<i\--infr  tlio  report  of  a  sun. 
^\■  I  -  f<]un(i  -ittiiiir  tineon^fion-  in  a  ^traiulit, 
}iiL'^1i-l)acke(l.  ariiile---;  cliair.  with  tlie  <^uu 
r]<\>f  ])\.  which  liad  been  dischai'tred,  and 
tliere  i>;  some  evidence  that  lie  liad  twice 
before  sou'rht  volnntarv  death   and   that   he 


had  suffered  from  neuralgic  headaches,  and 
had  been  much  humiliated  by  the  charges 
of   crime   brought    against    some    brothers. 

Id. 

2222.  The  death  of  a  passenger  on  a  sleep- 
ing car  is  not  so  palpably  one  of  suicide  as 
to  compel  the  jury  to  reach  that  conclusion, 
where  he  disappeared  from  the  car  during 
the  night,  and  was  found  the  next  morning, 
with  his  overcoat  on,  on  the  railroad  track, 
between  the  rails,  face  down,  with  head 
towards  the  direction  in  which  the  train 
was  going,  with  his  arms  stretched  above 
his  head,  and  his  feet  between  the  cross 
ties,  while  there  was  an  injury  upon  his 
skull  sufficient  to  produce  death,  and  a  small 
quantity  of  blood  on  the  cross  ties  be- 
tween the  rails,  although  there  was  evidence 
that  he  had,  some  months  before,  resigned 
his  position  under  charges  affecting  his 
character,  and  some  conflict  in  the  evidence 
as  to  whether  he  was  despondent  or  not, 
but  he  was  in  good  credit,  and  not  in  dan- 
ger of  want.  .Standard  L.  &  A.  Ins.  Co.  v. 
Thornton,  40  C.  C.  A.  564.  100  Fed.  582, 

49:  116 
c.  Fraud. 

Presumption  and  Burden  of  Proof,  see  supra, 

IL  e,  7. 
Prejudicial  Instruction  as  to,  see  Appeal  and 

Error,   1055,   1056. 
See  also  infra,  2293,  2296. 
For  Editorial  Notes,  see  infra,  XIII.  §  90. 

2223.  The  fact  of  fraud  may  be  proved 
by  circumstantial  evidence  if  sufficiently 
strong.  Barndt  v.  Frederick,  78  Wis.  1,  47 
N.  W.  6,  11:  199 

2224.  Direct  and  positive  evidence  of 
notice  or  knowledge,  by  the  vendee,  of  in- 
tended fraud  upon  the  creditors  of  the  ven- 
dor, is  not  required.  Such  notice  or  knowl- 
edge may  be  inferred  from  circumstances. 
Van  Raalte  v.  Harrington,  101  Mo.  602,  14 
S.  W.  710,  11:424 

2225.  Circumstances  calculated  to  excite 
suspicion  are  not  sufficient  to  establish 
fraud.     Satterfield  v.  Malone,   35  Fed.   445, 

1:  35 

2226.  A  mere  suspicion  on  the  part  of  the 
jury  will  not  warrant  them  in  finding  that  a 
purchaser  of  goods  did  not  take  them  in 
good  faith.  Fraud  must  be  distinctly 
nroved.  Tuteur  v.  Chase,  66  Miss.  476,  6  So. 
241.  4:  832 

2227.  Evidence  to  prove  fraud  should  be 
so  strong  and  cogent  as  to  satisfy  the  mind 
and  conscience  of  a  common  man,  and  so  to 
convince  him  that  he  would  venture  to  act 
upon  that  con\'iction  in  matters  of  the  high- 
est concern  and  importance  to  his  own  in- 
terest. Gruber  v.  Baker,  20  Nev.  453.  23 
Pac.  8.58.  9:  302 

2228.  That  only  a  few  days  elapsed  be- 
tween the  execution  of  a  chattel  mortgage 
and  taking  possession  of  the  mortgaged 
proport  v  is  not  of  itself  a  badge  of  fraud. 
Pierce  v.  -Johnson.  93  :\Tich.  125,  53  X.  W. 
Ki.  _  18:  486 

2220.  ^risrepresentations  as  to  the  quality 
ot  -cales  sold  i«  not  «hnwn  bv  evidence  that 


EVIDENCE,  XII.  d. 


1343 


other  scales  sold  by  the  same  vendor,  but 
not  shown  to  be  of  the  same  pattern  as 
those  in  controversy,  had  rusted,  and  that 
they  did  not  compute  certain  fractions  of  a 
cent  accurately,  without  showing  the  cir- 
cumstances, or  that  the  vendor  made  any 
representations  on  these  points;  or  by  show- 
ing that,  although  the  scales  were  repre- 
sented to  be  dust  proof,  the  seller  had  ad- 
vised putting  paper  over  them  to  keep  the 
dust  out,  without  showing  that  it  was  nec- 
essary, and  not  a  mere  matter  of  precau- 
tion. Computing  Scales  Co.  v.  Long,  66  S. 
C.  379,  44  S.  E.  963,  65:294 

2230.  Failure  to  pixjve  actual  intentional 
fraud  will  not  defeat  an  action  to  hold  a 
stockholder  liable  for  unpaid  stock,  if  facts 
from  which  fraud  follows  as  a  necessary 
legal  inference  are  proved,  under  allegations 
sufTicient  to  admit  such  proof.  Kelly  v. 
Fourth  of  July  Min.  Co.  21  Mont.  291,  53 
Pac.  959,  42:  621 

2231.  Proof  of  the  fraudulent  representa- 
tions of  a  vendee  in  securing  a  deed  sustains 
the  allegations  of  a  bill  charging  an  agree- 
ment and  combination  on  the  part  of  several 
defendants  fraudulently  to  obtain  such  deed, 
where  in  fact  he  was  acting  for  the  others, 
although  they  did  not  authorize  such  repre- 
sentations, and  did  not  know  of  them  at 
the  time  they  were  made  or  at  the  time  the 
deed  was  executed.  Stackpole  V.  Hancock, 
40  Fla.  362,  24  So.  914,  45:  814 

d.  Negligence. 

Presumption  and  Burden  of  Proof,  see  supra, 

II.  h. 
Sufficiency  of  Evidence  to  Go  to  Jury,  see 

Triaf,  82-98. 
See  also  supra,  2207-2216,  2338,  2339. 
For  Editorial  Notes,  see  infra,  XIII.   §  90. 

2232.  Circumstantial  evidence  alone  may 
authorize  a  finding  of  negligence.  Jackson- 
ville, T.  &  K.  W.  R.  Co.  V.  Peninsular  Land, 
T.  &  Mfg.  Co.  27  Fla.  1,  157.  2  So.  661,  9 
So.  689,  17:  33 

2233.  Evidence  to  establish  negligence 
must  be  sufficient  to  show  facts  which  will 
warrant  a  reasonable  man  in  inferring  neg- 
ligence. Omaha  &  R.  V.  R.  Co.  v.  Clarke, 
35  Neb.  867,  53  N.  W.  970,  23:  504 

2234.  That  a  bank  trusted  its  cashier 
with  its  own  property  under  similar  cir- 
cumstances is  not  conclusive  upon  the  ques- 
tion whether  it  observed  the  diligence  due 
to  a  special  depositor  whose  pro  pert}-  was 
stolen  by  him.  Merchants'  Nat.  Bank  v. 
Carhart,  95  Ga.  394,  22  S.  E.  628,        32:  775 

2235.  To  entitle  one  to  recover  damages 
for  injuries  negligently  inflicted  upon  him 
by  a  magnetic  healer  from  whom  he  is  re- 
ceiving treatment  for  disease  he  is  not 
bound  to  show  that  the  treatment  received 
was  not  proper  or  usual  in  magnetic  heal- 
ing, but  it  is  sufficient  to  show  that  it  was 
not  proper  to  be  given  in  any  case  to  one 
in  plaintiff's  condition  at  the  time  of  re- 
oeivinsr  it.  I^ngan  v.  Weltmer,  180  Mo. 
322,   79   S.   W.   655,  64:  969 

2236.  The  mere  fact  that  chips  were  found 


on  the  track  at  the  point  where  the  car  of 
a  roller-coaster  was  derailed  will  not  es- 
tablish negligence  on  the  part  of  servants 
of  the  owner  of  the  land  who  were  erecting 
buildings  in  the  vicinity,  which  will  render 
him  liable  for  personal  injuries  caused  by 
the  accident,  where  the  coaster  was  owned 
by  and  under  the  control  of  a  third  person, 
and  what  caused  the  chips  to  be  upon  the 
track  is  not  shown,  but  the  evidence  sug- 
gests possible  causes  entirely  unconnectSl 
with  defendant's  servants.  Knottnerus  v. 
North  Park  Street  R.  Co.  93  Mich.  348,  53 
^.  W.  529,        ^  17:726 

2237.  Violation  of  a  statute  requiring  per- 
sons meeting  with  teams  on  a  highway  to 
drive  to  the  right  of  the  traveled  part  of 
the  road,  and  therefore  negligence,  are  in- 
dicated by  evidence  that  one  person  was 
driving  on  the  right-hand  side,  close  to  the 
sidewalk,  and  that  the  one  comin^f  from  the 
opposite  direction  collided  with  him.  Perl- 
stein  V.  American  Exp.  Co.  177  Mass.  530, 
59  N.   E.   194,  52:  9.i9 

2238.  The  fact  that  a  horse  ran  away 
several  years  before,  when  only  a  colt,  be- 
cause of  the  breaking  of  a  strap  and  the 
dropping  down  of  the  pole,  making  a  report 
like  a  pistol  or  a  gun,  does  not  constitute 
any  evidence  of  a  disposition  or  proneness 
of  the  horse  to  run  away.  Creamer  v.  Mc- 
Ilvain,  89  Md.  343,  43  Atl.  935,  45:  531 

2239.  That  a  team  causing  injury  by  col- 
lision on  a  highway  was  not  defendant's, 
because  none  of  hid  teams  were  in  the  lo- 
cality of  the  accident,  cannot  be  established 
by  evidence  of  the  routes  whidh  defendant's 
teams  were  required  to  follow  at  the  time  of 
the  accident.  Perlstein  v.  American  Exp. 
Co.  177  Mass.  530,  59  N.  E,  194,  52:  959 

2240.  The  adjustment  after  the  fall  of  an 
elevator,  of  a  safety  device  on  it,  to  cause 
it  to  act  under  a  less  degree  of  speed,  is 
not  evidence  of  original  defective  construc- 
tion or  of  want  of  proper  inspection.  Spees 
V.  Boggs,  198  Pa.  112,  47  Atl.  875,  52:  933 
Master  and  servant. 

Sufficiency  of  Evidence  to  Go  to  Jury,  see 

Trial,  92. 
See  also  supra,  2088,  2214,  2216;  infra,  2261; 

Master  and  Servant,  239. 
For  Editorial  Notes,  see  infra,  XIU.  §  90. 

2241.  It  is  not  conclusive  against  the  right 
of  a  child  to  recover  against  his  employer 
for  negligence  in  giving  him  dangerous  work, 
that  he  had  done  it  for  some  time  before 
he  was  injured.  Hinckley  v.  Horazdowsikv, 
133  111.  3.59,  24  N.  E.  421,  8:  490 

2242.  In  an  action  by  a  civil  engineer  for 
damages  for-  injuries  received  w^hile  riding, 
under  orders,  in  a  train  over  a  new  track 
which  he  was  laying,  the  accident  being  al- 
leged to  have  resulted  from  undue  speed  of 
the  train,  proof  that  the  track  had  slid  so 
as  to  make  short,  uneven  curves;  that  one 
side  was  buried  in  the  mud  at  intervals, 
while  the  other  side  was  raised  on  planks; 
that  the  brakes  were  applied  to  check  speed, 
without  orders;  and  that  plaintiff,  because 
of  the  swaying  of  the  cars,  went  to  the  end 
of  the  train  to  jump  off  anticipating  an  ac- 
cident,— is    sufficient    to    warrant   a   finding 
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of  undue  speed.     Meloy  v.  Chicago  &  N.  W. 
R.  Co.  77  Iowa,  743,  42  N.  W.  563,     4:  287 

2243.  Showing  that  loose  boxes  placed  by 
the  foreman  of  a  gang  of  railroad  laborers 
upon  a  car  to  be  pushed  along  the  track  by 
a  hand  car,  and  remaining  in  his  charge, 
came  in  contact  with  a  station  platform 
while  the  cars  were  in  motion,  causing  in- 
jury to  an  employee  on  the  hand  car,  makes 
out  a  prima  facie  case  of  negligence,  for 
which  the  company  is  responsible,  without 
showing  that-  the  foreman  could  have  pre- 
vented the  boxes  slipping,  or  that  the  slip- 
ping was  not  caused  suddenly  by  a  joint  in 
the  rails.  Louisville  &  N.  R.  Co.  v.  North- 
ington,  91  Tenn.  56,  17  S.  W.  880,     10:  268 

2244.  That  failure  to  comply  with  an  ordi- 
nance requiring  the  openings  into  elevator 
shafts  to  be  kept  closed  when  not  in  use 
was  negligence,  and  was  the  proximate  cause 
of  the  death  of  a  person  who  fell  down  the 
shaft,  may  be  found  from  evidence  show- 
ing that  such  person,  who  was  attempting 
to  ascend  on  the  elevator,  was  required  to 
stand  near  the  edge  to  operate  it,  and  that 
the  opening  was  protected  only  by  a  bar 
across,  while  the  lining  of  the  elevator  shaft 
made  a  horizontal  edge  above  the  opening, 
60  that  one  standing  near  the  opening  might 
come  in  contact  with  such  bar  or  edge  and 
be  dragged  from  the  elevator  and  precipi- 
tated down  the  shaft.  Dallemand  v.  Saal- 
feldt,  175  111.  310,  51  X.  E.  645,  48:  753 

2245.  That  a  hand  hold  on  a  street  car 
was  broken  during  and  by  reason  of  the 
storage  of  the  car  in  a  public  street,  un- 
lighted  and  unguarded,  may  be  found  by  the 
jury  from  the  facts  that  it  was  safe  when 
inspected,  and  broke  when  used  several 
hours  afterward,  when  it  looked  as  if  some- 
thing had  hit  it  when  moving.  Crawford 
v.  United  Railways  &  Electric  Co.  101  Md. 
402,  61  Atl.  287.  "  70:  489 

2240.  Tlie  jury  may  disregard  testimony 
as  to  the  condition  of  appliances  by  the 
breaking  of  which  a  servant  is  injured, 
where,  if  it  is  reliable,  it  is  utterly  incom- 
prehensible how  the  accident  can  have  hap- 
pened. Twomblv  V.  Consolidated  Electric 
Light  Co.  98  :^Ie.'  353,  57  Atl.  85,         64:  551 

2247.  That  one  employed  on  the  night 
shift  in  a  mill  had  never  seen  the  machin- 
ery tested  is  no  evidence  that  proper  inspec- 
tion and  tests  of  it  were  not  made.  Dunt- 
lev  V.  Inniaii.  V.  &  Co.  42  Or.  334,  70  I'ac. 
529.  59:  785 

•2.2iA.  The  oonjeclnre  or  bare  possi])ility 
that  an  employee  wlio  was  burned  in  a 
building  might  have  atti'mpted  to  escape  by 
a  fire  escape,  and  have  l)(>en  prevented  by 
open  blinds  wiiidi  closed  (i\er  a  ].)()rtion 
thereof,  will  noi  lie  sullicicnt  to  sustain  a 
verdict  again-r  1he  owner  of  the  building, 
where  then'  i-  no  pruof  that  anyone  was 
unable  to  reach  thr-  escape,  but  it  is  jiroved 
that  one  workman  did  in  fact  escape  by 
that  roTite,  though  unable  to  say  how  he 
did  it.  Paulev  v.  Steam  Gausre  &  L.  Co. 
131  N.  Y.  90.  29  X.  F..  999,        "  15:  194 

Of  carriers. 
Qn(>~ii<)ii    fur    Jury    as    to.    see    Trial.    9.1. 

2249.   Where     u'itiie-se?    testify    that     the 


burning  out  of  a  fuse  on  an  electric  car  is 
attended  with  flame  and  the  burning  of  a 
passenger,  the  jury  may  find  that  the  re- 
.suits  were  unusual  and  would  not  have  oc- 
curred if  the  fuse  had  been  in  proper  con- 
dition, and  that  the  carrier  was  guilty  of 
negligence  in  failing  to  maintain  such  con- 
dition. Cassady  v.  Old  Colony  Street  R.  Co. 
184  Mass.   156,  68  X.   E.   10,  63 :  285 

2250.  The  failure  of  a  street  railway  com- 
pany to  discover  a  defective  welding  in  an 
iron  on  a  canal  bridge  belonging  to  the 
state,  which  the  street  railway  was  obliged 
to  cross,  is  not  evidence  of  negligence  suf- 
ficient to  go  to  the  jury,  where  there  was 
nothing  to  suggest  to  the  general  traveler 
or  to  the  company  the  presence  of  any  such 
defect,  and  it  was  not  discoverable  by  one 
us'ing  the  bridge  merely  for  the  purpose 
of  crossing.  Birmingham  v.  Rochester  City 
&  B.  R.  Co.  137  XL  Y.  13,  32  N.  E.  995, 

18:  764 

2251.  The  jury  may  infer  that  dressed 
poultry  was  in  good  condition  when  deliv- 
ered to  a  carrier  for  transportation  from 
evidence  that  special  pains  were  taken  with 
it  because  of  the  hot  weather,  and  that  it 
was  prepared  by  dressing,  cooling  it  out, 
and  packing  it  in  ice,  in  barrels.  Pennsyl- 
vania R.  Co.  V.  Xaive.  112  Tenn.  239,  79  S. 
W.  124,  64:  443 
Of  railroad  companies  generally. 

Fires    Set   bv   Locomotive,    see    also    supra, 

2209-2212. 
Sufficiency'  of  Evidence  to  Go  to  Jury,  see 

Trial,  85-90. 
See  also  supra,  2207,  2215. 

2252.  The  presumption  of  negligence 
which  arises  upon  proof  that  engines  of  a 
railroad  company  set  out  fire  which  de- 
stroyed property  of  the  complaining  party  is 
rebutted  by  showing  that  the  engines  were 
provided  with  the  best  improved  spark  ar- 
resters, in  good  condition,  and  properly 
operated.  Missouri  P.  R.  Co.  v.  Cullers,  81 
Tex.   382,    17    S.   W.    19,  13:  542 

2253.  To  recover  from  a  railroad  com- 
pany the  value  of  property  destroyed  by  fire 
alleged  to  have  been  negligently  set  out  by 
the  company,  plaintifl^  must  prove,  by  a 
preponderance  of  evidence,  both  that  the 
company  set  out  the  fire,  and  that  it  was 
negligent.  Id. 

22.54.  In  an  action  to  recover  damages 
for  a  death  inflicted  by  defendant's  train 
upon  a  person  wandering  in  a  dazed  condi- 
tion along  its  railroad  track,  it  is  not  error 
to  refuse  to  exclude  from  the  jury  evidence 
of  negligence  on  the  part  of  defendant's 
servants,  which  may  have  caused  decedent 
to  be  upon  the  track  in  such  condition. 
Cincinnati.  I.  St.  L.  &  C.  R.  Co.  v.  Cooper, 
120  Ind.  469.  22  X.  E.  340,  6:  241 

At  railway  crossing. 
See  also  infra,  2338. 

2255.  Failure  to  give  the  statutory  sig- 
nals u])on  approaching  a  crossing  may  be 
found  from  testimony  that  the  persons  who 
were  in  a  position  to  have  heard  them  had 
they  been  given  did  not  hear  them,  although 
there  is  affirmative  testimony  that  they 
were  given.     Daniels  v.  Xew  York,  X.  H.  & 
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H.  R.  Co.  183  Mass.  393,  67  N.  E.  424, 

62:  731 

22.>6.  Positive  and  direct  testimony  is  not 
absolutely  required  to  prove  the  fact  that 
the  required  signals  were  not  given  by  a 
train  approaching  a  highway  crossing;  it  is 
sufficient  if  the  jury  believe  from  all  tihe 
evidence  in  the  case  that  such  signals  were 
not  given.  Illinois  C.  R.  Co.  v.  Slater,  129 
111.  91,  21  N.  E.  575,  6:418 

2257.  The  testimony  of  a  fireman  on  a  lo- 
comotive engine,  whose  duty  it  is  to  ring 
the  bell  when  the  engine  is  in  motion,  "that 
although  he  had  no  independent  recollec- 
tion of  ringing  it  on  a  certain  occasion,  yet 
it  was  his  uniform  and  invariable  habit  to 
ring  it,  so  that  it  had  become  second  nature 
with  him  to  do  so,  and  that  from  these 
facts  he  was  able  to  state  positively  that 
he  did  ring  it  on  the  occasion  referred  to," 
— is  competent  and  sufficient  evidence  to 
justify  the  jury  in  finding  that  the  bell  was 
rung,  notwithstanding  the  testimony  of 
other  witnesses  that  they  were  in  position 
to  have  heard  it  if  it  had  been  rung,  and 
that  it  was  not  rung.  Evison  v.  Chicago,  St. 
P.  M.  &  0.  R.  Co.  45  Minn.  370,  48  N.  W. 
6,  11:434 
Of  street  railway  companies. 

Inference  from  Failure  to  Stop  Street  Car, 

see  supra,  512. 
See  also  infra.  2339. 

2258.  That  the  fender  on  the  car  which 
killed  a  dog  was  defective  cannot  be  shown 
by  evidence  that  witness  had  measured  a 
fender  on  one  of  defendant's  cars  and  found 
it  to  be  too  far  from  the  ground,  and  that 
there  were  different  kinds  of  fenders  in 
use  on  different  cars,  without  anji^hing 
to  show  the  condition  of  the  fender  on  the 
car  which  did  the  injury.  Moore  v.  Char- 
lotte. E.  R.  L.  &  P.  Co.  136  N.  C.  554.  48  S. 
E.  822,  67:  470 

2259.  Testimony  of  plaintiff  in  an  action 
for  injuries  by  collision  with  a  street  car, 
that  he  believed  the  motorman  tried  to 
murder  him.  will  not  preclude  a  recovery 
for  the  injury,  if  it  is  found  to  have  been 
done  within  the  scope  of  his  employment. 
Baltimore  Consol.  R.  Co.  v.  Pierce,  89  Md. 
495,  4:3  Atl.  940.  45:  527 
As  to  falling  objects. 

2200.  The  more  presumption  of  negligence 
arising  from  the  causing  of  a  personal  in- 
jury by  the  falling  of  a  Ijrick  from  a  build- 
ing in  course  of  construction  is  not  suf- 
ficient to  charge  the  contractor  for  either 
the  carpenter  or  the  mason  work,  in  the 
absence  of  proof  to  show  from  what  part 
of  the  building  the  brick  came,  or  who  set 
it  in  motion,  where  numerous  employees 
of  several  other  indejiendent  cdiitractors 
were  at  the  time  at  work  upon  the  building. 
Wolf  v.  Downi'v.  1G4  X.  V.  :iO.  -IS  X.  K.  31. 

51:  241 

2201.  To  recover  for  injury  to  a  ship  car- 
pputei'  by  the  fall  of  a  cant  wiiieli  he  was 
assi-tiiig  in  fastening  in  plan',  and  which 
was  raised  to  position  l»y  means  of  a  rope 
with  a  knot  in  it.  wliieli  lan  l)Ot\V(M'u  tim- 
bers in  such  a  way  that  the  knot  was  like- 
ly  to  cateh  or  fonl.  ilireet   proof  that   it  did 

L.lt.A.   Diu.-  S.-). 


80  is  not  necessary  where  the  evidence 
shows  that,  in  lowering  the  cant  to  place, 
the  slack  from  the  winch,  instead  of  run- 
ning out,  piled  up,  and  finally,  after  the 
foreman's  surgmg  on  the  rope,  it  went  with 
a  rush,  letting  the  cant  fall  and  cause  the 
injury.  Sroufe  v.  Moran  Brothers  Co.  28 
Wash.  381,  68  Pac.  896,  58:  313 

As  to  electricity. 
See  also  supra,  2249,  2250. 

2262.  Evidence  that  electricity  was  com- 
municated from  a  trolley  Avire  to  a  tele- 
phone wire  may  be  sufficient  without  any 
positive  testimony  as  to  their  contact,  when 
it  is  shown  that  the  telephone  wire  hung 
over  the  other  and  became  broken  so  that 
one  end  rested  on  the  ground,  where  there 
is  no  other  reasonable  theory  to  explain 
how  the  telephone  wire  became  charged 
with  electricity.  City  Electric  Street  R. 
Co.  v.  Conery,  61  Ark.  381,  33  S.  W.  426, 

'  31:570 

2263.  That  a  broken  telephone  wire  from 
which  a  person  received  a  deadly  charge  of 
electricity  obtained  the  electric  charge  from 
its  contact  with  the  feed  wire  of  an  elec- 
tric railway  may  be  inferred  by  the  jury 
without  violence,  on  evidence  that  it  had 
been  hanging  over  the  feed  wire  for  two 
weeks  and  rubbing  against  it  when  swayed 
by  the  wind,  although  the  insulation  of  the 
feed  wire  is  not  proved  to  be  imperfect, 
where  there  is  nothing  to  show  any  other 
source  of  the  electric  charge.  Western  U. 
Teleg.  Co.  v.  State  use  of  Xelson,  82  Md. 
293,  33  Atl.  703,  31:  572 

2264.  Direct  proof  that  defendants, 
charged  with  negligence  in  respect  to  elec- 
tric wires,  were  the  parties  who  maintained 
them,  is  not  necessary  when  the  defendants, 
although  pleading  the  general  issue,  im- 
pliedly admit  thai  fact  by  the  conduct  of 
the  trial,  including  cross-examination  of 
witnesses,  and  fail  to  suggest  that  the 
wires  were  maintained  bv  anv  other  parties. 
McKav  V.  Southern  Bell  Teleph.  &  Teleg. 
Co.  Ill  Ala.  3.37,  19  So.  695,  31:  .589 

2265.  Unproved  allegations  of  knowledge 
and  want  of  care  on  the  part  of  an  electric 
light  company  will  not  prevent  recovery 
for  death  of  a  fireman  killed  while  in  the 
discharge  of  his  duty  by  stepping  on  a  live 
grounded  wire  in  a  public  alley,  if  suf- 
ficient is  proved  to  establish  the  fact  and 
manner  of  death,  defendant's  negligence, 
and  due  care  on  the  part  of  the  deceased. 
Gannon  v.  Laclede  Gas  Light  Co.  145  Mo. 
502.  46  S.  W.  968.  47  S.  W.  907,  43:  505 
Contributory  negligence. 

Siiflicionev  of   Evidence  to  Go   to  Jurv.  see 
Trial".  97,  OS. 

2266.  That  one  was  walking  in  a  public 
street  in  the  usual  way  just  l)ofore  he  re- 
ceived the  fall  which  occasioned  the  injuries 
for  wliich  he  brings  suit  warrants  a  finding 
that  he  was  in  the  exercise  of  due  care,  al- 
though at  the  time  he  was  in  close  proxim- 
ity to  a  luurier  guarding  an  excavation. 
Woodman  v.  IMetrojjo'i'an  R.  Co.  149  :Mass. 
3:55.  21  X.  K.  4-^2.  4:  213 

22t)7.  Tliert^  is  nn  evidence  of  neorligence 
for  the  jury  in  tlie  mere  taet  that  a  person 
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struck  by  a  train  at  a  railroad  crossing 
did  not  hear  the  signals,  which  were  ac- 
tually given,  or  see  the  train,  when  it  could 
have  been  seen  in  ample  time  to  avoid  the 
collision.  Xewhard  v.  Pennsylvania  R.  Co. 
153  Pa.  417,  26  Atl.  105,         '  19:  563 

2268.  Voluntary  exposure  to  unnecessary 
danger  which  will  prevent  recovery  of  lifo 
insurance  is  not  shown  by  the  fact  that  the 
insured,  while  waiting  for  a  train,  was 
thrown  or  fell  upon  the  track  from  a  plat- 
form not  intended  for  use  in  getting  upon 
his  train,  or  in  fact  for  use  by  passengers 
at  all,  though  they  sometimes  used  it,  but 
for  train  hands,  and  which  was  only  about 
2y2  f«et  wide  in  places  where  girders  ex- 
tended out  from  the  wall.  Badenfeld  v. 
Massachusetts  Mut.  Acci.  Asso.  164  Mass. 
77,  27  X.  E.  769,  13:  263 

2269.  Direct  evidence  is  not  necessary  to 
show  due  care  on  the  part  of  a  brakeman  at 
the  time  of  an  accident  by  which  he  is  in- 
jured. Murrav  v.  Boston  &  M.  R.  R.  72 
N.   H.   325.   54"  Atl.   289,  61 :  495 

2270.  The  jury  may  infer  that  a  brake- 
man  proceeding  in  the  night  towards  a 
switch  which  he  is  required  to  set  would 
do  so  in  an  ordinarily  prudent  manner,  and 
find  from  such  inference  that  he  was  in  the 
exercise  of  due  care,  in  the  absence  of  evi- 
dence to  the  contrary.  Id. 

e.  As  to  Property  Rights. 

Presumption  and  Burden  of  Proof,  see  supra, 

II.  k. 
Proof  of  Gift,  see  infra,  2320-2323. 

2271.  Proof  of  actual,  peaceable,  and  ex- 
clusive possession  of  personal  property  is 
sufficient  prima  facie  evidence  of  owner- 
ship to  sustain  a  suit  for  damages  for  its 
destruction,  against  a  mere  wrongdoer  who 
shows  no  right  to  it.  Missouri  P.  R.  Co.  v. 
Cullers,  81  Tex.  382,  17  S.  W.  19,         13:  542 

2272.  A  bank  named  as  the  payee  of  a 
negotiable  draft  and  as  consignee  of  a  bill 
of  lading  attached  furnishes  evidence  of  its 
ownership  by  showing  its  possession  of  and 
exhibiting  these  documents.  Tolerton  &  S. 
Co.  v.  Anslo-California  Bank.  112  Iowa,  706, 
84  X.  W.'930.  50:  777 

2273.  Proof  that  a  person  purchased 
shares  in  a  bank  which  was  then  organized 
and  doing  business,  and  received  dividends 
declared  by  the  directors  and  paid  to  him 
ill  a  ca^^liicr's  cheek,  does  not  show  any  lia- 
V)ilitv  a«  a  partner.  Ee  Gibbs's  Estate.  157 
Pa.  .i9,  27  Atl.  383.  22:  276 

2274.  As  between  the  alleged  partners 
tlu-niselves.  the  fact  of  partnership  cannot 
be  pstaljlif'hod  by  proof  of  independent  facts 
from  wliicli  the  principal  fact  is  inferable, 
in  tlie  absence  of  direct  evidence  of  a  pur- 
])(ise  to  form  a  partnership.  Willis  v.  Craw- 
fonl.  :3S  Or.  522,  fi3  Pac.  985,  04  Pac.  860, 

53 :  904 
Rights  in  real  property. 
l"st alili^Iiini:'   'I'nist    or   ^Morttrage,   see   infra, 

■l-i'.r)  -2;; 00. 
See    :ilsi.    infra.   2344. 

'2-2''f.  A  iior-nii  \a;i~  lirld  nut  In  lio  an  in- 
nrirciii    ]iiifcliii--"-r  "f  land   trdiii  lirirs  witlinut 


notice  that  another  person  was  also  an  heir, 
where  he  testified  that  he  knew  the  latter 
well  and  was  with  him  much  in  boyhood; 
also  that  he  knew  the  mother  for  many 
years  while  she  was  living  with  her  second 
husband,  but  did  not  know  the  relationship 
of  the  parties.  Ross  v.  Morrow,  85  Tex.  172, 
19  S.  W.   1090,  16:  542 

2276.  Defendants  in  a  suit  to  restrain  the 
use  of  water  in  a  creek  are  not  required 
to  prove  the  quantity  added  to  the  flow  by 
their  mining  tunnels,  with  such  nicety  as  to 
show  the  exact  number  of  miners'  inches  or 
cubic  feet,  but  are  only  required  to  show 
such  an  approximation  to  the  amount  as  to 
make  it  clearly  appear  that  their  diversion 
does  not  diminish  the  water  previously  ap- 
propriated by,  and  belonging  to  the  plain- 
tiff. Herriman  Irrig.  Co.  v.  Butterfield  Min. 
Co.  19  Utah,  453,  57  Pac.  537,  51 :  930 

2277.  Evidence  that  a  number  of  springs 
which  had  been  previously  running  contin- 
tiously  for  many  years  into  a  certain  creek 
were  dried  up  upon  the  cutting  of  mining 
tunnels  is  sufficient  to  entitle  the  one  who 
has  the  right  to  all  the  water  flowing  in 
the  creek  to  the  water  discharged  therein 
through  the  tunnels,  although  he  is  unable 
to  trace  the  underground  channels  of  the 
springs.  Id. 

f.  Matters  as  to  Persons. 

As  to  Partnership,  see  supra,  2273,  2274. 
See  also  supra,  1054;  infra,  2i355. 
For  Editorial  Notes,  see  infra,  XIII.  §§  65, 
67,  90,  94. 

2278.  Evidence  of  the  age,  health,  and 
habits  of  a  person,  is  not  sufficient  to  stis- 
tain  a  verdict  based  on  his  probable  earn- 
ings, without  anything  to  show  his  earning 
power  or  his  business  habits  or  past  earn- 
ings. McHugh  V.  Schlosser.  159  Pa.  480.  28 
Atl.  291,  23:  574 

2279.  Death  intestate,  unmarried,  and 
without  issue  is  not  shown  by  testimony 
of  a  person's  sister  that  he  had  not  been 
heard  from  in  twenty  years,  and  that  at  his 
last  communication  he  was  about  eighteen 
years  old  and  unmarried  "so  far  as  she 
knew."  Johnson  v.  Johnson,  170  Mo.  34.  70 
S.  W.   241,  .59:  748 

2280.  The  foreign  citizenship  of  a  person 
whose  estate  is  to  be  "settled  is  shown  by  a 
certificate  of  naturalization  issued  by  the 
clerk  of  the  proper  court  in  the  foreign 
country,  followed  by  a  deposition  certified 
by  the  United  States  consular  agent,  of  the 
present  clerk  of  such  court,  that  the  records 
of  the  cotirt  show  the  granting  of  the  order 
of  nattiralization.  Xewcomb  v.  Xewcomb, 
108  Ky.  582,  57  S.  W.  2,  51:  419 
Insolvency. 

Presumption  and  Burden  of  Proof,  see  also 
supra,  254,  255. 

2281.  Insolvency  is  shown  prima  facie  so 
as  to  justify  a  suit  in  equity  in  a  foreign 
state  to  reach  property  of  a  judgment  debt- 
or, by  testimony  of  one  of  his  neighbors 
that  he  owned  a  homestead  of  5  acres  on 
whifh  he  resided,  a  cow  or  two,  and  was  re- 
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ported  to  have  a  legacy  in  the  foreign  state, 
and  of  his  attornej'  that  he  knew  of  no 
property  owned  by  the  debtor  where  the 
suit  was  brought.  Tittruan  v.  Thornton.  107 
Mo.  500,  17   S.  AV.  979,  16:410 

Marriage;  divorce. 
Presumption  and  Burden  of  Proof,  see  supra, 

II.   e,  2. 
For  Editorial  Notes,  see  infra.  XIII.  §  90. 

2282.  A  prima  facie  case  of  marriage  on 
the  plaintiff's  own  showing,  without  a  pre- 
ponderance of  evidence,  when  there  is  a 
counter  showing,  is  not  suflicient  to  entitle 
her  to  alimony  and  suit  money  in  an  action 
for  divorce,  but  the  judge  should  be  sat- 
isfied, from  the  entire  proof  made,  of  the 
fact  of  marriage.  Ilite  v.  Hite,  124  Cal.  389. 
57  Pac.  227,  45:  793 

2283.  That  persons  had  not  been  pre- 
viously married  is  not  conclusively  shown 
by  their  procuring  the  performance  of  a 
marriage  ceremonv  between  them.  Kromer 
V.  Friday.   10  Wash.  621,  39  Pac.  229, 

32:  671 

2284.  Adultery  may  be  proved  by  the  in- 
ferences arising  from  the  acts  of  parties, 
although  not  directlv  shown.  Dunham  v. 
Dunhajn,  162  111.  589.  44  X.  E.  841,     35:  70 

2285.  A  wife  claiming  that^her  abandon- 
ment of  her  home  was  caused  by  the  con- 
duct of  her  husband  must,  in  the  face  of  his 
denial,  if  she  seeks  a  divorce  on  the  ground 
of  desertion,  sustain  her  claim  by  the  cor- 
roborative evidence  of  circumstances  or  of 
other  witnesses.  Herold  v.  Herold  (X.  J. 
Ch.)  47  X.  J.  Eq.  210,  20  Atl.  375,  9:  696 
Knowledge. 

Presumption  and  Burden  of  Proof,  see  supra, 

II.  e.  5. 
2280.  A  finding  that  defendant  did  not 
know  that  a  bank  upon  which  he  drew  a 
check  in  favor  of  plaintiff  was  insolvent  at 
the  time  is  sustained  by  evidence  that  two 
(lays  thereafter  he  made  a  large  deposit  in 
the  bank  although  he  took  security  for 
special  deposits  made  by  him  therein,  where 
such  deposits  were  made  at  a  time  when 
V)anks  were  failing  all  over  the  country. 
Hamlin  v.  Simpson,  105  Iowa.  125.  74  X.  W. 
906.  44:  .397 

Intent. 
Presumption     and     Burden     of     Proof,     see 

supra,  340,  349. 

2287.  That  one  orderiiig  a  broker  to  pur- 
chase stock  for  him  did  not  intend  to  re- 
ceive the  certificates  is  not  sufficient  to 
show  that  he  did  not  intend  an  actual  pur- 
chase bv  the  broker  on  his  account.  Win- 
ward  v.'  Lincoln.  23  R.  I.  476.  51  Atl.  106. 

64:  160 

2288.  An  intent  to  steal  grain  in  a  gran- 
ary is  STifficiently  shown  by  liorina  aucrer 
holes  into  it  from  the  outside  and  taking 
grain  therefrom  bv  aid  of  the  law  of  li^ravi- 
tation.  State  v.  Crawford.  8  X.  D.  5.39.  80 
X.  W.  103.  46:  312 

2289.  The  prcsiimption  of  intention  to 
charge  legacies  on  real  estate.  arisiiiL'  tnnu 
the  absence  of  personalty  from  wliicii  to 
pay  them,  is  not  overcome  bv  the  fact  tliat 
the  r'^al  estate  is  all  devised  to  testatrix's 
husband,  jjait  in  fee  and  part  for  lite,  with 


remainder  to  a  stranger,  and  that  the  hus- 
band is  residuary  legatee.  Re  Lutz,  157  Mo. 
439,  57  S.  W.  1018,  50:  847 

g.  To  Overcome  Writing  or  Pleading. 

See  also  supra,  1233. 

For  Editorial  Notes,  see  infra,  XIII.  §  90. 

2290.  Testimony  must  be  plain  and  con- 
vincing beyond  reasonable  controversy,  in 
order  to  overcome  the  presumption  that  a 
written  contract  expresses  correctly  the  in- 
tention of  the  parties.  Meiswinkel  v.  St. 
Paul  F.  &  M.  Ins.  Co.  75  AVis.  147,  43  N. 
W.  669,  6:  200 

2291.  Direct,  positive,  and  uncontradicted 
testimony  of  two  witnesses  to  the  fact  of  a 
contemporaneous  verbal  agreement  as  an  in- 
ducement to  sign  a  writing  is  sufficient 
where  it  is  precise,  definite,  and  distinct,  and 
highly  probable  and  reasonable.  Ferguson 
V.  Rafferty,  128  Pa.  337,  18  Atl.  484,        6:  33 

2292.  Solemn  written  instruments,  which 
the  parties  thereto  have  allowed  to  stand 
unquestioned  for  years,  cannot  be  over- 
turned and  robbed  of  efficacy  and  force,  as 
against  innocent  purchasers  for  value  under 
them,  by  the  unsupported  testimony  of  one 
who  asserts  the  overhearing  of  a  conversa- 
tion between  the  parties  in  which  they  ex- 
pressed an  intent  and  purpose  different  from 
that  set  down  in  the  writing.  .Johnson  v. 
Johnson,  170  Mo.  34,  70  S.  W.  241.      59:  748 

2293.  The  testimony  of  two  witnesses  or 
their  equivaleoit  is  necessary  to  modify  an 
antenuptial  agreement,  even  on  the  ground 
of  fraud.  Lukens's  Appeal,  143  Pa.  386,  22 
Atl.    892,  13:  581 

2294.  Letters  dated  8-10-1890  will  be  held 
to  have  been  written  October  8.  and  not 
Atigust  10,  when  they  were  copied  in  the 
letter-press  book  in  the  proper  place  for 
October  letters,  and  referred  to  notes  not 
given  until  August  26,  while  a  person  who 
testified  that  he  had  called  in  response  to 
them  stated  that  at  the  time  he  knew  of  a 
deed  of  trust  which  was  not  made  until 
September  18,  and  was  put  on  record  Oc- 
tober 8.  Fox  v.  Citizens'  Bank  &  T.  Co. 
(Tenn.  Cli.  App.)  37  S.  W.  1102,  35:  678 
Trust;  mortgage. 

^Application  of  Strict  Rule  as  to,  on  Appeal, 
see  Appeal  and  Error,  768. 

2295.  To  establish  a  trust  in  real  estate 
in  opposition  to  the  terms  of  a  deed,  the 
evidence    must    be    clear   and    of   the    most 

;  persuasive     character.     Averv    v.     Stewart, 
1.36  X.  C.  426,  48  S.  E.  775,     "  68:  776 

2296.  Xo  parol  trust  will  be  engrafted  on 
a  legal  title  which  the  instrument  of  con- 
veyance makt-;s  absolute  on  its  face,  unless 

j  the   fraud   necessary   to   create   it    is   estab- 
lished bv  clear  and  convincinar  proof.    Brock 
I  V.  Brock.  90  Ala.  86,  8  So.  11.  9:  287 

i      2297.  Evidence  of  one  seeking  to  establish 
in  his  own  favor  a  parol  trust  in  land,  to  the 
effect    that    the   one   holding   the    legal    title 
I  obtained    it    in    accordnnce    with    an    aijree- 
I  inent  to  purdiase  the  land.  and.  upon  being 
;  reimbursed    the   amount   the   land    cost    bim 
tn<.'ctlier      with      certain      dd^ts      due      him 
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from  the  claimant,  to  convey  the  title  to 
the  latter;  and  evidence  of  third  persons 
as  to  admissions  of  the  owner,  after  he  pur- 
chased the  land,  that  he  purchased  in  ac- 
cordance with  the  agreement, — while  com- 
petent as  tending  to  establish  the  trust,  is 
not  sufficient  for  that  purpose.  Facts  and 
circumstances  must  be  shown  tending  to 
negative  the  owner's  purpose  to  purchase  for 
himself,  and  to  show  a  purpose  to  create  a 
trust.  Hinton  v.  Pritchard,  107  N.  C.  128, 
12  S.  E.  242,  10:  401 

2298.  Evidence  that  a  person  purchased 
land  for  $4,300,  paying  2,800  down;  that  the 
land  was  subsequently  sold  to  collect  the 
amount  unpaid,  when  a  third  person,  who 
had  taken  a  mortgage  on  it  from  the  pur- 
chaser to  secure  $700,  purchased  it  for  $3,- 
097  when  it  was  worth  from  $12,000  to 
$1.5.000;  and  that  the  mortgage  debt  was 
permitted  to  remain  uncanceled, — is  suf- 
ficient, when  supplemented  by  evidence  that 
he  agreed  to  purchase  it  and  reconvey  it  to 
the  mortgagor  upon  being  repaid  the 
amount  of  his  debt  and  advances,  and  evi- 
dence of  his  admissions,  made  after  taking 
possession,  that  he  held  in  trust  for  the 
mortgagor,   to    establish   the   trust.  Id. 

2299.  Parol  evidence  to  convert  a  deed 
absolute  on  its  face  into  a  mortgage  must 
be  clear  and  specific,  and  leave  no  doubt  in 
the  mind  of  the  chancellor.  Satterfield  v. 
Malone,  35  Fed.  445,  1 :  35 

2300.  To  support  a  finding  that  a  deed 
absolute  on  its  face  was  intended  as  a  mort- 
gage only,  the  CA'idence  must  be  clear,  con- 
vincing, and  satisfactory,  and  of  such  a 
character  as  will  leave  in  the  mind  of  the 
chancellor  no  hesitation  or  substantial 
doubt.  Jasper  v.  Hazen,  4  N.  D.  1,  58  X.  W. 
454.  23:  58 
Pleading. 
Admissions  in,  see  supra,  1466-1468. 

2301.  An  answer  under  oath  has  no  great- 
er force  as  evidence  than  the  bill,  under  111. 
Rev.  Stat.  chap.  22.  §  20,  where  the  bill 
waives  the  oath.  Bickerdike  v.  Allen.  157 
111.95.  41  X.  E.  740.  29:  782 

2302.  Where  plaintifT  in  an  equity  case 
has  not  waived  an  answer  under  oath,  an 
answer  undpr  oath  and  responsive  to  the 
bill  is  evidence  for  defendant,  and  must 
prevail  unless  it  is  overcome  by  the  testi- 
mony of  two  witnesses,  or  one  witness  and 
corrnlioratini:'  circumstances  which  are 
equivalent  in  weight  to  the  testimony  of 
nnntlior  witness.  Sattorfielil  v.  ]\Ialone.  35 
Fed.   445.  1 :  35 

23n.'i.  Tlio  effect  of  a  responsive  answer 
as  c\  iili'iKi'  cannot  he  accor<led  to  a  verified 
pU'adinL:'  the  jurat  to  which  sets  out  the 
truth  of  it^  aiiceations  "-o  far  as  thoy  are 
thorcin  -tatod"  as  of  the  pleader'-  own 
kno\\!eilL;e.  ^vhe^e  tli''  |iIeailinLr  contains  not 
a  ~inL:h'  alle^iatioii  thai  innports  to  he  as 
of   hi~  own    know  le.lLie.      KieLii'l   \'.   Ainei'ican 

T..  ii)~.  (  o.  1.-,:;  1'a.  ini,  -2:,  Atl.  1070.    ]\):  ion 

h.    I):)i  uiii.'nts     fietiei-allv :     'Xrieial     Ait-     or 

Hcronl. 

(  !i;r.;i.'i'    in    Statute    a-    io   rdnclu-i\eni'~-    of 
\'a\  I), -I'd.  -ci.  (  oii-t  it  uiioiial  L;i  w 


Specification  of  Weights  in  Bills  of  Lading, 
see   Constitutional  Law,  925. 

Answers  to  Interrogatories,  see  Depositions, 
2. 

See  also  supra,  965. 

For  Editorial  Notes,  see  infra,  XIII.  §  90. 

2304.  A  paper  admitted  in  evidence  with' 
out  objection  will  be  taken  as  the  com- 
mencement of  proof  of  a  particular  fact. 
Marks  v.  New  Orleans  Cold  Storage  Co.  107 
La.  172,  31  So.  671,  57:  271 

2305.  A  certificate  of  an  engineer  is  suf- 
ficient evideiijce  of  the  performance  of  a  con- 
tract which  provides  that  the  work  shall 
be  done  to  his  satisfaction,  to  be  testified  by 
a  writing  or  certificate  under  his  hand.  Mc- 
Guire  v.  Rapid  City,  6  Dak.  346,  43  N.  W. 
706,  5:  752 

2306.  A  deed  signed  by  "Arch  T.  Finn" 
sufficiently  shows  that  the  signer  is  the 
party  named  as  the  grantor,  where  he  is  de- 
scribed in  the  body  of  the  deed  and  in  the 
certificate  of  acknowledgment  as  "Archibald 
T.  Finn,"  and  the  certificate  declares  that 
he  is  known  to  the  officer  to  be  the  party 
whose  name  is  affixed  to  the  instrument  and 
who  executed  it.  Rupert  v.  Penner,  35  Neb. 
587,  53  N.  W.  598,  17:  824 

2307.  The  report  of  a  boiler  insurance 
company  that  its  inspectors  had  made  a 
proper  inspection  of  a  particular  boiler  is 
not  conclusive  evidence  of  that  fact.  Ander- 
son V.  Hays  Mfg.  Co.  207  Pa.  106,  56  Atl. 
345,  63:  540 
Official  acts  and  records. 
Presumption    and    Burden    of     Proof,     see 

supra,  II.  i. 

Tax  Assessment  Book  as  Prima  Facie  Evi- 
dence,  see   supra,  904. 

Oral  Evidence  to  Impeach,  see  supra,  VI.  I. 

Certificate  of  Weight  of  Grain  Delivered 
from  Elevator,  see  Weights. 

See  also  supra,  2280. 

2308.  That  the  schedule  of  rates  fixed  by 
the  railroad  commis.sioners  shall  be  deemed 
and  taken  as  sufficient  evidence  that  the 
rates  fixed  therein  are  just  and  reasonable 
does  not  make  them  conclusive  as  against 
judicial  inquiry,  but  makes  them  competent 
and  adequate  evidence  of  the  correctness  of 
the  action  of  the  commissioners,  in  the 
absence  of  countervailing  proof  that  they 
have  exceeded  tkeir  powers,  or  abused  their 
discretion  and  invaded  some  right  of  the 
railroad  companv.  Pensacola  &  A.  R.  Co.  v. 
State.  25  Fla.  310,  5  So.  833,  3:  661 

2309.  A  recital  in  the  records  of  a  special 
meeting  of  a  board  of  county  commission- 
ers, that  the  meeting  was  "called  by  the 
chairman  for  the  purpose  of  ordering  an 
election"  as  to  issuing  bonds  of  a  county 
under  the  provisions  of  a  designated  statute, 
is.  in  the  absence  of  allegation  and  proof  to 
the  contrary,  sufficient  evidence  that  notice 
of  the  time  and  purpose  of  such  special 
meeting  was  given  to  each  member  of  the 
hoard.  Stockton  v.  Powell,  29  Fla.  1.  10  So. 
iW>^.  15:42 

•2:il<l.  The    presumption    in    favor    of    the 

tindinu     of    the     commission     acting     under 

"   of  :  Minn.    Laws    1S95.    chap.    298.    and    of    the 

120-2,  '  [uoelamation    of    the    governor    made    pur- 
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Buant  thereto,  annexing  territory  to  an  ad- 
joining county,  is  not  conclusive  and  may 
be  rebutted  by  showing  that  such  finding  is 
not  supported  either  by  the  actual  existing 
facts  or  by  any  competent  and  proper  evi- 
dence of  such  facts.  State  ex  rel.  C'hilds  v. 
Crow  Wing  County,  66  Minn.  519,  69  X.  W, 
925,  35:  745 

As  to  elections. 

Presumption  and  Burden  of  Proof,  see  supra, 
614-617. 

2311.  The  official  returns,  when  duly  cer- 
tified, are  prima  facie  evidence  that  the  re- 
sult i?  as  declared,  but  such  return  or  can- 
vass is  never  conclusive  unless  made  so  by 
statute.  As  a  quasi  record,  it  is  entitled  to 
the  presumption  of  regularity,  and  is  prima 
facie  evidence  of  its  integrity.  Hartman  v. 
Young,  17  Or.  150,  20  Pac.  17,  2:  596 

2312.  In  determining  a  contested  election, 
the  evidence  of  the  ballots  actually  cast 
will  control  that  furnished  by  the  oflficial 
count,  provided  the  ballots  have  been  pre- 
served and  protected  from  tampering.       Id. 

231.3.  The  burden  of  proof  to  show  that, 
notwithstanding  a  substantial  compliance 
with  the  California  statutes  as  to  the  care 
of  ballots,  they  have  been  tampered  with, 
or  have  been  exposed  under  such  circum- 
stances that  a  violation  of  them  might  have 
taken  place,  resting  upon  one  objecting  to 
their  admission  as  evidence,  is  not  dis- 
charged by  simply  shewing  that  it  was  pos- 
sible for  a  person  to  have  molested  them. 
Tebbe  v.  Smith,   108  Cal.   101,  41  Pac.  4.54. 

29:  673 

i.  Contracts. 

Presumption  and  Burden  of  Proof,  see  su- 
pra, II.  k. 
See  also  Contracts,  270. 

2314.  Proofs  must  be  clear  to  permit  the 
enforcement  of  an  oral  contract  after  the 
death  of  a  person  by  which  all  his  property 
is  to  be  given  to  another  person.  Owens  v. 
McXally.  113  Cal.  444,  45  Pac.  710.  33:  369 

2315.  A  finding  that  the  cashier  of  a  bank 
agreed  to  allow  defendant  to  check  against 
the  amount  of  a  special  deposit  in  the  bank 
is  sustained  by  positive  evidence  by  defend- 
ant to  that  effect  and  by  evidence  that  the 
bank  although  hopelessly  insolvent  and 
making  desperate  efforts  to  keep  its  doors 
open  permitted  defendant  to  overdraw  his 
general  account.  TTamlin  v.  Simpson.  105 
Iowa.  125.  74  X.  W.  906.  44:  397 

2316.  Evidence  of  a  surety  on  an  adminis- 
trator's bond  that  he  paid  a  certain  account 
against  the  estate,  wiiich  he  produces  with- 
out any  A-oucher.  is  not  overcome  by  the 
testimony  of  the  creditor  that  he  does  not 
knoAv  how  much  was  due.  but  from  tlie  gen- 
eral run  of  his  trades  with  the  decedent  he 
supposes  the  indelitedness  did  not  amount 
to  so  much  as  named.  lUivston  v.  ^feCul- 
ley    (^('m^.   Ch.)    .50   S.  W.   725.  52:899 

2317.  Tiatitlcatioii  by  a  corporation  of  the 
act  of  its  manager  in  employing  snigeons 
for  injured  em^iloyees  is  not  shown  by  evi- 
dence that  a  draft  on  account  had  the  com- 


pany's name  on  it,  witness  having  the  im- 
pression that  it  was  signed  by  the  company 
"per  someone  else's  order."  Spelman  v. 
Gold  Coin  Min.  &  Mill.  Co.  26  Mont.  76, 
66  Pac.  597,  55:  640 

2318.  A  shortage  in  three  loads  of  stone 
furnished  under  a  contract  is  insufficient 
of  itself  to  establish  a  shortage  in  any 
other  loads  delivered  under  the  same  con- 
tract. Hoffman  v.  Maffioli,  104  Wis.  630, 
80  N.  W.  1032,  47 :  427 

2319.  An  agreement  to  withhold  part  of 
the  contribution  of  a  special  partner  to  the 
partnership  assets,  which  is  represented  by 
checks,  from  collection,  so  as  to  make  the 
statement  that  the  amount  was  contributed 
on  the  day  the  checks  were  dated  untrue, 
will  not  be  presumed  against  the  positive 
testimony  of  the  partners,  from  the  facts 
that  the  checks  were  not  collected  until 
afterwards,  that  he  was  not  credited  with 
interest  until  they  were  collected,  and  that 
one  was  paid  with  the  proceeds  of  a  note 
which  fell  due  on  the  dav  it  was  presented. 
Chick  V.  Robinson,  37  C'  C.  A.  205.  95  Fed. 
619,  52:  833 
Gift. 

2320.  The  evidence  to  establish  a  gift 
must  be  explicit  and  convincing  in  support 
of  every  element  needed  to  constitute  a 
valid  donation.  Whalen  v.  Milholland,  89 
Md.   199,  43  Atl.  45,  44:  208 

2.321.  A  finding  of  gift  of  an  insurance 
policy,  including  delivery  sufficient  to  make 
it  effective,  is  supported  by  declarations  of 
the  insured  that  the  policy  is  the  donee's,  al- 
though it  is  found  among  his  papers  at  his 
banker's  after  his  death.  Lord  v.  Xew  York. 
L.  Ins.  Co.  95  Tex.  216,  66  S.  W.  290,    56:  596 

2.322.  One  competent  credible  witness  is 
sufficient  to  establish  a  gift  causa  mortis. 
Page  v.  Lewis,  89  Va.  1,  15  S.  E.  389. 

•      18:  170 

2323.  Evidence  of  failure  to  mention  an 
alleged  donatio  causa  mortis  at  an  inter- 
view three  days  after  the  donor's  death,  at 
which  the  affairs  of  the  estate  were  under 
consideration,  and  that  the  donee  said  that 
"as  there  Avas  no  will  she  supposed  all  she 
would  have"  was  certain  other  property 
mentioned  and  not  including  the  gift. — does 
not  furnish  a  sufficient  basis  for  even  a 
reasonable  conjecture  against  the  gift,  where 
the  donee  had  not  then  consulted  a  lawyer, 
and  had  heen  informed  by  the  family  phy- 
sician that  the  gift  was  invalid.  es])ecia]ly 
where  the  witness  giving  the  testimony  con- 
tradicted himself  on  material  points  and  had 
always  act'-'d  adversely  to  the  claimant.  Id. 
Delivery  of  deed. 

2324.  Payment  of  purchase  money  and  de- 
livery of  tiie  deed  to  the  buyer's  agent  may 
be  fmuid  from  the  facts  that  he  swore  in 
his  proofs  of  loss  for  insurance  on  the  prop- 
erty, tliat  he  owned  it.  that  the  sellers  pres- 
ent testified  that  they  had  been  paid,  that 
no  flaim  had  been  made  on  the  part  of  ab- 
sent ones,  and  that  the  deed  was  executed 
and  left  at  the  office  of  a  justice  of  the 
jicat-p.  Southern  Ins.  Co.  v.  Estes.  106  Tciin. 
472.  C,2  S.  W.  149.  52:  915 

2325.  A  finding  that  a  deed  from  a  parish 
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priest  to  a  cardinal  of  the  Roman  Catholic 
Church  containing  an  express  assumption 
by  the  grantee  of  a  mortgage,  was  delivered 
and  accepted,  is  sustained  by  evidence  that 
the  cardinal,  having  knowledge  of  the  deed, 
when  a  demand  for  the  debt  was  made  sim- 
ply referred  the  creditor  to  the  parish  priest 
in  possession  of  the  property,  and  that  the 
latter  insured  it  in  the  cardinal's  name,  and 
regularly  collected  the  rents  and  paid  them 
over  to  the  chancery  office,  which  managed 
the  cardinal's  business  affairs  relating  to 
the  church.  Gifford  v.  Corrigan,  117  N.  Y. 
257;  22  X.  E.  756,  6:  610 

2326.  riaintilf  s  testimony  that  suit  was 
not  commenced  until  after  a  deed  was  de- 
livered to  him  is  prima  facie  sufficient  to 
show  the  fact,  although  on  cross-examina- 
tion it  appears  that  the  events  took  place 
on  tlie  same  dav  at  different  places.  Lake 
Erie  &  W.  R.  Co.  v.  Whitham,  155  111.  514, 
40  X.  E.  1014,  28:  612 
Signature. 

2327.  There  is  evidence  of  a  signature  to  a 
contract  where  the  party  testifies  that  it 
resembles  his,  but  that  he  wishes  to  have 
the  contract  identified  before  answering 
further,  if  there  is  no  later  denial  of  the 
signature.  White  v.  Solomon,  164  Mass. 
516.  42  X.  E.   104,  30:  537 

2328.  An  assignment  purporting  to  be 
signed  by  the  mark  of  a  woman  holding  an 
insurance  policy  on  her  husband's  life,  and 
delivered  with  the  policy  by  the  husband  to 
his  creditor,  is  not  sufficiently  proved,  near- 
ly twentyfive  years  afterward,  by  the  tes- 
timony of  an  attesting  witness  to  the  ef- 
fect that  he  certainly  saw  her  sign  the 
paper  or  he  would  not  have  put  his  name 
there,  when  he  is  unable  to  recall  the  cir- 
cumstances or  the  place  of  the  alleged  sign- 
ing.— especially  when  there  is  no  proof  that 
she  made  *or  authorized  the  delivery  of  the 
policy  to  the  alleged  assignee,  or  that  the 
assicrnment  was  read  or  explained  to  her, 
while  it  appears  that  she  could  not  read. 
Wienecke  v.  Arhin.  88  Md.  182.  40  Atl.  709. 

44:  142 
j.  Wills. 

Presumption   and    Burden   of  Proof,  see  su- 
pra, mu.  670. 
For  Editorial  Xote-.  see  infra.  XIII.  §  91. 

Of  attesting  witness. 

232'.).  The  eviJenre  of  witiiessos  who  were 
])r('soiit  at  tlie  execution  of  the  will  is  en- 
titled to  perujiar  \\oight.  and  especially  is 
tlii>  tlii^  case  witli  attesting  witnesses.  Kerr 
V,  I.ii-i-ford.  31  W.  Va.  6.50.  S  S.  K.  493.  505. 

2:  668 
Acts  or  declarations  of  testator. 
Fur   Kdirnrinl  Xoto~.  see  infra,  XIIL  §  91. 

2330,  E\i(l('nce  as  to  declarations  of  a 
lc~la*nr  in  a  contest  over  his  will  should 
hr-  ~ii'ii*  ini/c(]  oai-'fullv  and  wcished  r-au- 
Hmu-Iv.  Williams  v.  Vtilos.  fiS  Xrb.  463.  04 
X.  W.'  70.-,.  62:  3S3 

■I'.VM  Tlir  inniont^  of  a  Inst  will  r-annot 
]«•  i.r..\'>.l  -.'l.'lv  hv  the  (li'claratinns  of  llio 
•  .~'  r.,'-.  I  lark  v.'  Tnrnor.  :>(i  Xeb.  200.  60 
\.    \^'     <!n.  :N:  t3:5 


2.332.  Testimony  as  to  the  contents  of  a 
lost  will  by  a  witness  who  has  never  in- 
spected it,  but  has  derived  knowledge  «nly 
from  the  testator's  reading  it  to  him  is  in 
efl'ect  only  testimony  as  to  the  testator's 
declarations,  and  is  not  sufficient  to  prove 
the  contents  of  the  lost  will.  Id. 

2333.  Testimony  that  a  testator  exhibited 
to  witness  a  paper  signed  and  witnessed, 
which  did  not  dispose  of  all  his  property, 
and  which  he  stated  made  some  slight 
changes  in  his  will,  of  which  he  said  cer- 
tain persons  were  executors,  accompanied  by 
evidence  that  such  persons  were  named  as 
executors  in  only  one  will, — furnishes  some 
evidence  that  such  paper  was  a  codicil  to 
that  one.  Cheever  v.  X^orth,  106  Mich.  390, 
64  X.  W.  455,  37:  561 

2334.  Some  evidence  that  a  testator's  will 
was  signed  in  his  presence  as  well  as  by  his 
direction,  so  as  to  comply  with  the  statute 
m  a  case  where  the  testator  does  not  affix 
his  own  signature,  is  furnished  by  proof 
that  he  stated  to  the  witnesses  whom  he 
asked  to  attest  it  that  it  was  his  will  and 
that  he  had  it  written,  while  it  appears  that 
he  was  fully  acquainted  with  all  the  for- 
malities reauired  bv  the  statute.  Walton 
V.  Kendrickl  122  Mo.  504,  27  S.  W.  872. 

25:  701 

2335.  The  court  is  not  bound  by  the  un- 
contradicted testimony  of  one  of  the  lega- 
tees in  a  residuary  legacy,  as  to  instructions 
given  him  by  the  testator  respecting  the  dis- 
position of  the  property,  the  effect  of  which 
would  be  to  render  indefinite  a  secret  trust 
arising  by  virtue  of  the  testator's  reliance 
upon  the  promise  of  the  legatees  to  distrib- 
ute the  pi'operty  among  certain  institutions 
although  he  has  no  mercenary  interest, 
where  tlie  legatees  have  attempted  to  divert 
the  property  from  such  institutions  to  oth- 
ers selected  bv  themselves.  Amherst  Col- 
lege V.  Ritch,  'l51  N.  Y.  282,  45  N.  E.  876, 

37 :  305 
Revocation. 

2330.  Parol  evidence  to  show  that  a  for- 
mer will  was  revoked  by  implication  by  rea- 
son of  a  subsequent  will,  which  cannot  be 
found,  must  be  clear,  unequivocal,  and  con- 
vincing. Williams  v.  Miles,  68  Xeb.  463, 
94X.  W.  705,  62:383 

k.  Miscellaneous  Civil  Cases. 

2337.  The  fact  that  a  mortgagor  of  prop- 
erty, some  time  after  proceedings  have  been 
instituted  to  obtain  possession  of  it  under 
a  tax  title,  gives  to  the  mortgagee  a  mort- 
gage upon  other  property  as  collateral  se- 
curity, has  little  force  towards  showing  that 
a  sul).scquent  bill  filed  by  such  mortgagee  to 
remove  the  tax  deed  as  a  cloud  upon  his 
title  is  prosecuted  in  the  interest  of  the 
mortgagor.  :\niler  v.  Cook.  135  111.  190.  25 
X.  E.  T.IO.  10:  292 

2.S.S8.  Absence  of  assets  so  as  to  make  a 
graTit  of  administration  void  is  not  shown 
Ity  tpstiniony  of  the  administrator  in  an  ac- 
tion against  a  railroad  company  for  negli- 
L't^ntlv  killing  his  intestate,  that  the  estate 
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is  an  unsettled  claim  against  the  defendant, 
and  that  he  does  not  thiifk  that  deceased, 
who  died  a  nonresident,  had  any  other  es- 
tate in  the  state.  Boston  &  M.  R.  R.  v. 
Hurd,  47  C.  0.  A.  615,  108  Fed.  116,  56:  193 

2339.  Evidence  that  a  team  approaching  a 
railwaj'  track  were  running  away  when  313 
feet  therefrom,  and  when  96  feet  therefrom, 
and  that  they  reached  the  track  the  same 
instant  as  a  car,  to  do  which  they  must 
have  maintained  their  speed  during  the 
whole  time,  will  warrant  the  jury  in  find- 
ing that  they  were  running  during  the  whole 
distance,  although  a  Avitness  testifies  that 
they  were  not  running  at  a  point  217  feet 
from  the  track ;  and  therefore  the  court 
cannot  take  the  question  from  the  jury. 
Wilson  V.  Chippewa  Vallev  Electric  R.  Co. 
120  Wis.  636,  98  N.  W.  536,  66:  912 

2340.  Connection  with  a  conspiracy  may 
be  established  bv  circumstantial  evidence. 
Tucker  v.  Hvatt,''l51  Ind.  332,  51  N.  E.  469. 

44:  129 

2341.  A  charge  that  defendant  drew  plain- 
tiff in  front  of  him  to  serve  as  a  shield  from 
an  impending  explosion  is  not  supported  by 
the  lui  corroborated  evidence  of  j)laintifF, 
whose  memory  was  seriously  affected  by 
the  accident,  so  as  to  justify  submission  of 
the  cape  to  the  jury,  where  this  testimony  is 
contradicted  by  defendant,  several  disin- 
terested witnesses,  and  by  well-known  and 
recognized  physical  facts  about  which  there 
is  no  conflict.  Laidlaw  v.  Sage,  158  X.  Y. 
73.  52  N.  E.  679,  44:  216 

2342.  That  a  healer  did  not  believe  he 
could  induce  God  to  heal  a  person  sick  with 
appendicitis,  when  he  stated  to  her  that  he 
could  and  would  heal  her,  cannot  be  found 
by  the  jury  merely  because  they  believe 
that  the  statement  that  a  cure  could  be  ef- 
fected without  material  aid  was  vmtrue. 
Spead  V.  Tomlinson,  73  N.  H.  46,  59  Atl. 
376.  68:  432 

23! 3.  The  right  to  recover  for  the  publica- 
tion of  a  libelous  article  in  a  foreign  lan- 
guage cannot  be  made'  to  depend  upon  the 
absolute  accuracy  of  the  translation  intro- 
duced in  evidence.  Klos  v.  Zahorik.  113 
Iowa.  161.  84  X.  W.  1046.  53:  235 

2344.  The  mere  fact  that  the  excessive 
flow  of  water  from  one  well  interrupts  that 
of  several  others  does  not  tend  to  point  out 
the  location,  cour-e.  or  even  the  existence, 
of  a  subterranean  stienni.  Barclay  v.  Abra- 
ham. 121  Towa,  619.  96  X.  W.  1080.'      64:  2.o5 

234.").  That  a  stmaiic  company  received 
poss(>^<iMii  of  a  trunk  is  not  shown  by  evi- 
dence that,  in  response  to  a  telephone  mes- 
sage, the  [xTson  answerini,'  the  call  for  the 
com])any's  nuviber  claimed  that  he  represent  - 
ed  the  r-onipany.  and.  in  coMipliance  with 
a  request  cnmritunicated  to  him.  an  express- 
man callcfl  at  tlio  designated  house  and  took 
away  tin'  tiniik.  so  as  to  render  the  eoni- 
pariv  lial)le  inv  its  loss.  Youn£r  v.  Seattle 
Traii-UM-  r-.,.   3:1   n'ash.   22.1.  74'  Pac.   375. 

63:  988 

■2'^\i].  Tiic  iier-essity  of  an  addition  to  the 
plant  of  a  stretH  railway  company  >vhich 
is  eimai:i'<l  in  operatinir  a  street  railway,  in 
fin'!iisluii'.r   plpotric   light,   and   in    fnniishii\2' 


steam  heat  and  power,  to  maintain  the  rail- 
way as  a  going  concern,  is  not  shown  by 
evidenoe  that  it  is  necessary  to  prevent  the 
loss  of  money  on  the  branch  of  its  business 
consisting  of  furnishing  light  to  a  munici- 
pality. Illinois  Trust  &  Sav.  Bank  v.  Doud, 
44  C.  C.  A.  389,  105  Fed.  123,  52:  481 

As  to  negotiable  paper. 

2347.  Testimony  that  a  notice  of  dishonor 
was  given  by  a  witness  a  "day  or  two  after 
he  received  notice,"  and  that  it  was  "on 
the  IGth  or  17th  of  April,  immediately  aft- 
er" he  received  notice, — is  insuflficient  to 
show  that  it  was  given  in  due  time.  Ross  on 
V.  Carrol,  90  Tenn.  90,  16  S.  W.  66,  12:  727 

2348.  A  notary's  testimony  that  he  has 
an  "impression"  that  he  sent  a  notice  of 
protest  to  a  certain  person  by  mail  is  not 
sutficient  proof  of  that  fact,  where  his  cer- 
tificate states  merely  that  he  handed  the 
notices  to  an  express  agent  from  whom  the 
notes  had  been  received.  •        Id. 

2349.  The  fact  that  a  letter  containing  no- 
tice of  the  assignment  of  a  note,  placed  in 
the  mail  properly  stamped  and  directed,  was 
never  returned  to  the  sender,  whose  address 
appeared  upon  the  envelope,  is  not  sufficifent 
to  sustain  the  burden  of  showing  the  re- 
ceipt of  notice  when  met  by  the  positive  de- 
nial of  the  sendee,  whose  testimony  is  in 
no  wav  discredited.  Vann  v.  Marburj',  100 
Ala.  4.38,  14  So.  273,  23:  325 
Custom  and  usage. 

2350.  Proof  of  usage  of  passengers  to  car- 
ry packages  of  merchandise  into  a  passen- 
ger car  must  not  only  be  clear  and  explicit, 
but  also  distinguish  it  from  mere  acts  of 
accommodation.  Runyan  v.  Central  R.  Co. 
(N.  J.  Sup.)   64  X.  J.  L.  67,  44  Atl.  985. 

48:  744 

2351.  Proof  of  isolated  instances  is  not 
sufficient  to  establish  a  usage  or  custom. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Jenkins, 
174  111.  .398,  51  N.  E.  811,  62:922 
Copyright. 

2352.  The  mere  general  denial  of  any  use 
of  copyrighted  syllabi  by  persons  who  have 
made  numerous  paragraphs  which  are  mani- 
festly piratical  is  not  siitficiently  pcrs\iasive 
to  rebut  the  prima  facie  case  against  their 
work.  West  Pub.  Co.  v.  Lawyers'  Co-Opera- 
tive  Pub.  Co.  51  U.  S.  App.  216,  79  Fed.  756, 
25  C.  C.  A.  648.  3.'):  400 
Rev'g    64    Fed.    3ti0.                                   25:  441 

2353.  Testimf)ny  of  witnesses  in  an  equity 
case  for  infringement  of  copyright,  in  which 
they  point  out  similarity  of  languaije  and 
other  indicia  tending  to  show  infringement, 
and  give  the  results  of  their  comparisons, 
although  it  is  not  in  any  true  sense  proof 
of  infringement,  need  not  be  rejected  alto- 
gether so  far  as  it  refers  to  specific  in- 
stanci's  and  points  out  C(>m])aiisous  on  which 
reliaiuc  is  placed  hx  either  side,  since  it 
may  ho  of  \alue  to  the  court  in  facilitating 
examination  of  the  alloy'od  infringc^mcnt.  Id. 
Insurance  matters. 

For  llditorial    N'otcs.  see  infra.  XII  f.   S  90. 

23."  1.  Possession  by  an  insured  of  the  ]>ol- 
icy  is.  upon  demurrer  l)y  the  iii-nrei-  to  the 
evidence  in  a  suit  upon  tln^  p(ilir\-.  coi^du- 
sive    evidence    that    the    itrcmiiiin    was    paid. 


1S53 


EVIDENCE,  Xll.  1. 


Fidelity  &  C.  Co.  v.  Chambers,  93  Va.  138. 
24  S.  E.  896,  40:  432 

2355.  In  an  action  on  a  policy  requiring 
proof  of  loss  within  thirty  days,  but  not 
requiring  that  such  proof  shall  be  in  writ- 
ing, or  that  it  be  given  to  any  particular 
person  or  officer,  testimony  of  the  assured 
that  at  the  time  of  the  fire  the  agents  of  the 
company  were  present  and  informed  him 
that  they  would  notify  the  company,  and 
that  a  short  time  thereafter  the  adjusters 
of  the  company  came  and  adjusted  the  loss, 
is  sufiicient  proof  of  the  loss  and  of  the 
agency  of  the  parties  who  acted  as  agents 
and  adjusters.  State  Ins.  Co.  v.  Schreck, 
27  Neb.  527,  43  N.  W.  340,  6:  524 
Jurisdiction. 

2356.  The  fact  that  a  foreign  court  uni- 
formly exercises  jurisdiction  over  a  subject, 
in  the  absence  of  proof  to  the  contrary,  is 
sufficient  evidence  of  the  jurisdiction.  Rob- 
ertson V.  Stead,  135  Mo.  135,  36  S.  W.  610, 

33:  203 

2.357.  Testimony  of  witnesses  is  sufficient 

to  show  the  jurisdiction  of  a  foreign  court, 

if  that  is  not  defined  by  statute.  Id. 

1.  Criminal  Cases. 

Variance,  see  infra.  2417-2424. 

Establishing  Assault,  see  Assault  and  Bat- 
tery, 15. 

Sufficiency  of,  to  Go  to  Jury,  see  Trial,  78. 

Correctness  of  Instructions  in  Criminal 
Cases,  see  Trial.  III.  e,  5. 

See   also   supra.   763-765,  2162,  2288. 

For  Editorial  Notes,  see  infra,  XIII.  §§  89, 
92-94. 

2358.  The  existence  of  a  corporation 
whose  ownership  is  alleged  in  an  indictment 
is  not  sufficiently  proved  by  evidence  that 
certain  persons  were  doing  business  under  a 
company  named  and  owned  all  the  property 
of  the  company,  and  that  a  statute  had  been 
passed  incorporating  the  company,  where 
there  is  no  further  proof  of  any  organiza- 
tion effected  under  the  statute.  State  v. 
Murphy.  17  E.  T.  698,  24  Atl.  473.       16:  550 

2.359.  To  , sustain  a  general  verdict  of 
guiltv  ii!  a  criminal  case  submitted  to  the 
jury  under  two  distinct  theories  as  to  the 
guilt  of  accused,  the  evidence  must  be  suffi- 
cient to  sustain  a  conviction  upon  either. 
People  V.  Sullivan.  173  N.  Y.  122,  65  N.  E. 
980.  63:  353 

Confessions. 

2.')fir).  Ijpfore  a  person  charged  with  a  par- 
ticular erinif  can  be  lawfully  found  guilty 
thereof,  it  is  nocessary  to  establish  the 
corpus  'hlirti,  ■which  cannot  be  done  by  the 
mere  extrajudicial  confession  of  the  ac- 
cused: there  must  be  nliitnrle  proof  of  the 
rnriiux  ilflh-ll.  r.ines  y.  State.  IIS  Ha.  320. 
45  S.  E.  Tty,.  OS:  .33 

■l?)('i\.  'r!in~o  ])r>7-tiniis  (,f  a  statement  made 
tn  ]i(,liof  oniccrs  liy  one  acfusod  of  crime 
wliicli  arc  ill  his  ta\nr  ai'c  eiitillod  to  as 
nmcli  wcio'lit  as  iiinavdralilo  nnc^.  nnlos^ 
tlif'V  aro  ili~pi-(i\c(l  l,y  dthcr  trstini<iny.  or 
are  im)ii-rilial)lo  or  niitnic  when  considered 
in  connection  Avith  all  flic  otlicr  testimony  in 


the   case.     Burnett   v.  People,  204  111.  208, 
68  N.  E.  505,  66:  304 

Reasonable  doubt. 

Instructions  as  to,  see  Trial,  746-749. 
See  also  infra,  2367-2371;  Intoxicating  Liq- 
uors, 151. 
For  Editorial  Notes,  see  infra,  XIII.   §  93. 

2362.  Whenever  a  defense  in  a  criminal 
prosecution  is  so  proved  that  a  reasonable 
doubt  is  caused  as  to  any  part  of  the  case, 
the  defendant  is  entitled  to  the  benefit  of 
that  doubt,  and  should  be  acquitted.  State 
v.  Schweitzer,  57  Conn.  532,  18  Atl.  787, 

6:  125 

2363.  The  benefit  of  the  good  character  of 
a  person  charged  with  crime  is  not  limited 
to  cases  where  there  is  a  reasonable  doubt 
of  his  guilt,  but  evidence  of  his  good  charac- 
ter may  itself  create  the  reasonable  doubt 
which  will  entitle  him  to  acquittal.  Com. 
V.  Cleary,   135  Pa.  64,   19  Atl.   1017,  8:  301 

2364.  A  juror  is  not  allowed  to  create 
sources  or  materials  of  doubt  by  resorting 
to  trivial  and  fanciful  suppositions  and  re- 
mote conjectures  as  to  possible  states  of 
facts  differing  from  that  established  by  the 
evidence.  He  is  not  at  liberty  to  disbe- 
lieve as  a  juror  if  from  the  evidence  he  be- 
lieves as  a  man.  His  oath  imposes  no  ob- 
ligation to  doubt  where  no  doubt  would 
exist  if  no  oath  had  been  administered. 
Watt  v.  People,  126  111.  9,  18  N.  E.  340, 

1 :  403 

2365.  The  doubt  und«r  the  influence  of 
which  a  jury  should  acquit  must  always  be 
reasonable.  If  produced  merely  by  undue 
sensibility  in  view  of  the  consequences  of 
the  verdict,  it  is  not  reasonable.  Id. 

2366.  To  produce  moral  certainty  the  evi- 
dence must  be  such  that  the  juror  would 
venture  to  act  upon  the  conviction  pro- 
duced by  it,  in  matters  of  the  highest  con- 
cern and  importance  to  his  own  interest. 
State  V.  Gleim,  17  Mont.  17,  41  Pac.  998. 

31:294 
As  to  sanity. 

Instruction  as  to,  se6  Trial,  722. 
For  Editorial  Notes,  see  infra,  XIII.  §§  65, 
67,  90,  94. 
2307.  Where  the  burden  is  on  the  accused 
to  establish  insanity,  the  rule  of  reasonable 
doubt  does  not  apply  to  that  defense.  Burt 
V.  State.  38  Tex.  Crim.  Rep.  397,  40  S.  W. 
1000,  43  S.  W.  344,  39:  305 

2.368.  Reasonable  doubt  of  sanity  is  not  a 
proper  test  of  the  sufficiency  of  evidence  to 
convict;  but  the  reasonable  doubt  must  be 
as  to  the  whole  evidence,  and  not  as  to  a 
particular  fact  in  the  case.  Hornish  v. 
People,  142  111.  620.  32  N.  E.  677.       18:  237 

2.369.  When  the  defense  of  insanity  is  re- 
lied upon,  the  rule  in  force  in  Florida  is 
that  if  the  evidence  introduced  tends  to  re- 
but the  presumption  of  sanity  on  the  part  of 
the  accused,  and  the  jury  entertain  a  rea- 
sonable doubt,  after  due  consideration  of  all 
the  evidence,  as  to  his  sanity,  it  is  their 
dntA-  to  acquit.  Armstrong  v.  State.  30  Fla. 
170.'  11  So.  618.  '  17:  484 

2370.  Proof  of  the  insanity  of  an  accuse<? 
person  to  constitute  a  defense  must  satis- 
fy the  jury,  on  the  whole  testimony  and  giv- 
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ing  to  the  presumption  of  sanity  its  full 
operation,  that  he  was  not  of  sane  mind 
at  the  time  of  the  act  charged.  State  v. 
Scott,  49  La.  Ann.  253,  21  So.  271,      36:  721 

2371.  It  is  the  duty  of  the  jury  on  a  trial 
for  murder  in  which  the  defense  of  insanity 
is  set  up,  to  consider  the  evidence  on  such 
defense  in  connection  with  the  other  evidence 
in  the  case,  although  is  does  not  appear 
from  the  preponderance  of  such  evidence 
that  defendant  was  insane  at  the  time  of  the 
homicide,  and  the  jury  must  then,  in  view 
of  all  the  evidence,  determine  whether  or 
not  a  reasonable  doubt  of  defendant's  guilt 
exists  in  their  minds.  Rvder  v.  State,  100 
Ga.  528,  28  S.  E.  246,  '  38:  721 
Corroboration  of  accomplice  or  associate. 
Right  to  Instruction  as  to  Legal  Character 

of  Accomplice's  Testimony,  see  Appeal 
and  Error,  1080. 
See  also  Witnesses,  194,  198. 

2372.  A  conspirator  cannot  be  convicted 
upon  the  testimony  of  an  accomplice  or  ac- 
complices, unless  such  testimony  is  corrob- 
orateu  by  other  evidence  tending  to  con- 
nect him  with  the  commission  of  the  of- 
fense; and  the  corroboration  is  not  suffi- 
cient if  it  merely  shows  that  the  offense 
was  committed,  and  the  circumstances  there- 
of. Powers  V.  Com.  110  Ky.  386,  61  S.  W. 
735,  53:245 

2373.  No  evidence  can  be  Jegally  compe- 
tent and  sufficient  to  corroborate  an  accom- 
plice, which  does  not  tend  to  confirm  the 
testimony  of  the  accomplice  upon  a  point 
material  to  the  issue,  in  the  sense  that  it 
tends  to  prove  the  guilt  of  the  defendant. 
United  States  v.  Lancaster,  44  Fed.  896, 

10:  333 

2374.  A  statutory  requirement  of  corrobo- 
ration of  an  accomplice  to  warrant  a  con- 
viction on  his  testimony  is  sufficiently  met 
by  admissions  and  acts  of  the  accused  tend- 
ing to  connect  him  with  the  commission  of 
the  offense.  State  v.  Chauvet,  111  Iowa, 
687,  83  N.  W.  717,  51:630 

2375.  Evidence  to  corroborate  an  accom- 
plice under  Dak.  Comp.  Laws,  §  7312,  must 
tend  to  connect  the  accused  with  the  com- 
mission of  the  crime,  and  not  merely  show 
the  commission  of  the  crime  or  guilt  of 
the  accomplice.  State  v.  Kent,  4  N.  D.  577, 
62  N.  W.  631,  27 :  686 

2376.  The  testimony  of  one  who  pretended 
to  act  with  others  in  the  commission  of  a 
crime,  for  the  purpose  of  detecting  and  pun- 
ishing them,  is  alone  sufficient  to  sustain 
a  conviction.  Com.  v.  Hollister,  157  Pa.  13. 
27  Atl.  386,  25:  349 
Homicide. 

For  Editorial  Notes,  see  infra,  XIII.  §  92. 

2377.  In  determining  the  degree  of  malice 
implied  in  a  threat  made  in  the  presence  of 
a  witness  a  considerable  time  before  the 
killing,  it  is  proper  for  the  jury  to  take 
into  consideration  the  facts  that  the  de- 
fendant was  more  or  less  intoxicated  at  the 
time ;  that  he  and  the  deceased  were  in 
the  habit  of  quarreling  one  day  and  becom- 
ing friends  the  next :  and  that  before  the 
killing   thev    mav   have   become   reconciled. 


Bol/.er  V.  People,  129  111.  112,  21  N.  E.  818, 

4:  579 

2378.  The  corpus  delicti  of  the  making, 
procuring,  etc.,  of  dynamite,  with  intent  to 
use  the  same  for  the  unlawful  destruction 
of  the  lives  of  certain  persons,  is  sufficient- 
ly proved  by  the  faet  that  defendant  had 
such  explosives  in  his  possession  and  kept 
them  concealed,  and  on  different  occasions 
threatened  to  take  the  lives  of  such  persons, 
and  said  he  would  throw  bombs  at  them 
wherever  he  might  meet  them.  Hronek  v. 
People,   1.34  111.   139,  24  N.  E.  861,       8:  837 

2379.  A  finding  that  accused  was  engaged 
in  an  attempt  to  commit  a  burglary  at 
the  time  he  killed  a  police  officer,  so  as  to 
constitute  the  crime  of  murder  in  the  first 
degree,  is  justified  by  evidence  that  he  and 
his  associates  armed  themselves  and  started 
towards  the  objective  point  of  the  burglary, 
stealing  necessary  implements  on  the  way, 
and  tiiat,  while  inspecting  the  building 
which  they  intended  to  burglarize,  with  in- 
tent to  break  it  open,  which  they  would 
have  done  had  their  design  not  been  frus- 
trated, the  officer  was  encountered  and 
killed.  People  v.  Sullivan,  173  N.  Y.  122, 
65  N.  E.  989,  63:  353 

2380.  Evidence  that  accused  and  others 
armed  themselves  and  started  out  to  com- 
mit a  burglary,  and  that  they  encountered 
and  killed  a  police  officer  near  the  scene  of 
the  intended  crime,  is  sufficient  to  sustain 
a  finding  of  deliberation  and  premeditation 
necessary  to  constitute  the  crime  of  murder 
in  the  first  degree,  although  there  is  also 
evidence  that  the  officer  was  the  first  to 
fire.  Id. 

2381.  To  sustain  a  conviction  upon  a 
charge  of  murder  in  the  first  degree  where 
the  facts  show  the  killing  of  a  police  officer 
during  an  expedition  undertaken  for  the 
purpose  of  committing  burglary,  it  is  not 
necessary  that  all  the  jurors  should  agree 
that  there  was  a  deliberate  and  premediated 
design  to  take  life,  or  that  accused  was,  at 
the  time  of  the  killing,  engaged  in  an  at- 
tempt to  commit  a  felony;  it  is  sufficient 
that  each  juror  is  convinced  beyond  a  rea- 
sonable doubt  that  accused  committed  the 
crime  which  the  statute  designates  as  mur- 
der in  the  first  degree,  when  a  killing  is  per- 
petrated under  either  condition.  Id. 

2382.  Where  a  baggageman  and  brakeman 
were  seen  together  in  the  baggage  car  in 
private  conversation  before  startmg  on  a 
trip,  and  had  access  to  a  car  in  which  an  ex- 
press messenger  was  murdered,  and  an  ad- 
joining one  in  which  a  safe  was  robbed;  and 
at  the  last  station  before  the  murder  was 
committed  the  baggageman  was  seen  pass- 
ing from  one  car  to  the  other;  and  no  other 
parties  upon  whom  suspicion  can  possibly 
rest  were  seen  in  or  about  said  cars:  and 
it  is  difficult  to  conceive  how,  under  the  cir- 
cumstances proved,  any  other  parties  could 
have  gained  access  to  the  cars,  comniitted 
the  murder  and  robbery,  and  escaped  un- 
noticed :  and  the  account  given  by  the  bag- 
gageman of  the  transaction  abounds  in 
many  improbabilities. — these  facts,  coniiled 
with  proof  of  their  siibsequent  unexplained 
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possession  of  large  sums  of  money  of  the 
sam»«  denominations  and  description  as  that 
taken,  and  a  marked  alteration  in  their 
circumstances  and  ideas  as  to  the  use  of 
money,  and  of  their  subsequent  intimacy 
.and  frequent  private  interviews,  and  an  ad- 
mission of  the  brakeman  as  to  concealing 
$2,000  in  his  house  under  the  carpet,  are 
sufHcient  to  justify  a  verdict  of  guilty  as 
to  both.  Watt  V.  People,  126  111.  9,  18  N. 
E.  340,  1:403 

Perjury. 

2383.  In  a  case  of  perjury  every  material 
allegation  in  the  indictment  may  be  shown 
by  a  single  witness,  except  the  allegation 
tiiat  the  evidence  of  the  prisoner  in  ques- 
tion was  false,  and  that  he  did  not  believe 
it  to  be  true.  The  deed  in  question  being  a 
forgery,  it  is  material  to  show,  as  a  circum- 
•stance  of  corroboration  of  the  testimony  of 
the  accusing  witness,  that  it  was  in  the 
handwriting  of  the  prisoner,  that  the  latter 
was  extensively  engaged  in  forging  and 
causing  to  be  forged  deeds  to  lands  in  that 
portion  of  the  state.  United  States  v.  Hall, 
44   Fed.   864,  10:  324 

2384.  Before  the  jury  are  authorized  to 
convict  the  defendant  on  a  charge  of  per- 
jury, they  must  be  satisfied  from  the  testi- 
mony of  one  witness  with  corroborating  cir- 
fuinstances,  or  from  the  testimony  of  more 
than  one  witness,  that  the  prisoner  swore 
and  testified  falsely,  not  believing  his  tes- 
timony   to   be   true.  Id. 

238.').  The  evidence  to  show  perjury  must 
be  something  more  than  sufficient  to  count - 
erbahiiice  the  oath  of  the  prisoner  and  the 
legal  presumption  of  his  innocence.  The 
oath  of  the  accusing  witness,  therefore,  will 
not  avail  to  convict,  unless  it  be  strongly 
cnrrolji^rated  by  other  independent  circum- 
staiK-es:  but  the  jury  will  be  ju=itified  in 
convicting  upon  the  testimony  of  a  single 
crcilihle  witness  so  corroborated.  Id. 

2:5SI).  One  direct]}-  opposing  witness  is 
siiiHcient  to  convict  of  perjury,  if  corrobo- 
rated by  facts  and  circumstances  proved  on 
tlip  trial,  sufficient  to  establish  the  commis- 
>iiiii  'i(  ]if'v]nrx  bevond  a  reasonable  doubt. 
Siato  V.  Cibbs.  10  ':Mont.  213.  2.5  Pac.  280. 

10:  74!) 


Indecent  assault. 

il:;-i7.  Tilt'   fact   that    a   clii 
year-    will     not     jircvciit    its 
<'(ini|>i'i  flit .   from  boiii 
a    -oiis  ill  ion  of  an  iiul 


is   of   tender 

testimony,     if 

suirnicnt   to  support 

I'll!  assault,  wlicn  all 


till'  cMirdborativc  test  iiiinii>"  has  boon  given 
tliat  i-  inarticallv  prdcuralilc.  State  v.  .Tu- 
II. Mil.  SR  Wi~.  ISO,  -,'.)  X.  \V.  .-)80.  24:  8.")7 
Gaming. 

:^:',ss.  A  statntiiiv  |iMivisioii  making 
gaiiihliiig  iinjilciiicnts  prima  facie  evidence 
tiiat  tiie  jilace  where  llicy  are  fouml  is  k'ept 
t.ir  the  ]i\irfiii-c  <>\  LianiMiiiLT  autlinri/e-  the 
jur\'    til    inter    trnm     -ik  h     liiidinLT    that     the 
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Miln!ls   a   rea 

\\'..oten     V 


►r  L;a  milling;',  wliere  !  lie  re 
at  t  eiM  la  lit  circHni--l  aiiee-~. 
'  in  tlic  ca-e,  t.i  rai-e  jn 
...nalil.'  Jiii!it  tn  the  cmi- 
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2389.  If  there  is  any  evidence  whatever 
bearing  upon  the  point  of  whether  or  not 
gambling  implements  found  in  a  certain 
place  were  actually  used  for  the  purpose  of 
gambling,  the  jury  are  to  consider  it  and 
give  it  such  weight  as  in  their  judgment  it 
is  naturally  entitled  to;  and  the  prima  facie 
proof  declared  by  statute  from  the  finding 
of  such  implements  in  the  place,  that  the 
place  was  kept  for  gambling,  cannot  be  giv- 
en the  further  effect  of  prima  facie  proof 
of  the  actual  use  of  the  implements,  as 
another  and  independent  evidence  that  the 
place  was  kept  for  gambling.  Id. 
Unlawful  use  of  mails. 

2390.  U.  S.  Rev.  Stat.  §  5468,  U.  S.  Comp. 
Stat.  1901,  p.  3692,  making  the  deposit  of 
a  letter  in  the  postoffice  evidence  that  it 
was  intended  to  be  conveyed  by  mail,  does 
not  make  it  conclusive  evidence  of  that  fact. 
United  States  v.  Matthews,  35  Fed.  890. 

1:  104 

xa.  Variance. 

Relevancy  and  Materiality  under  Particular 

Pleadings,  see  supra,  XI.  m. 
First   Objecting  to.   on   Appeal,  see   Appeal 

and   Error,   650-653. 
As  Ground  for  Nonsuit,  see  Trial,  529. 

Civil  cases  generally. 

Prejudicial  Error  as  to.  see  Appeal  and  Er- 
ror.  978,   979. 

Remanding  on  Reversal  for,  see  Appeal  and 
Error,  1211. 

Tn  Describing  Location  of  Insured  Property, 
see  Insurance,  1283. 

Amendtnent  to  Avoid,  see  Pleading.  133.  175. 

See  also  supra,  2231. 

2391.  Evidence  supporting  one  of  several 
counts  setting  out  the  same  cause  of  action 
will  sustain  a  finding  for  plaintiff  in  re- 
spect to  such  cause.  Culver  v.  Marks.  122 
Ind.   5.54.  23  X.   E.   1086.  7 :  489 

2392.  A  declaration  on  contract  is  not 
supported  by  proof  of  a  cause  of  action  for 
damages,  where  no  breach  of  contract  is 
shown.  Lucke  v.  Clothing  Cutters  &  T. 
Assemblv.  No.  7507.  K.  of  L.  77  Md.  396.  26 
Atl.   .50.5.'  19:  408 

2303.  Recovery  on  a  special  contract  may 
be  had  under  the  Indiana  Code,  although 
plaintiff  pleaded  the  common  count.  .Ten- 
nev  Electric  Co.  v.  Branham.  145  Ind.  314, 
41 'N.  E.  448.  33:  .395 

2304.  A  bill  of  lading  which  limits  the 
common-law  liability  of  a  carrier  only  in 
the  absence  of  negligence,  and  in  a  few 
jiarticulars  not  applicable  to  the  case  in 
hand,  does  not  constitute  a  variance  from  a 
declaration  charging  the  defendant  merely 
as  a  common  carrier.  Coupland  v.  Housa- 
toiiie  R.  Co.  61  Conn.  531.  23  Atl.  870. 

15:  .534 
2.'in.'.  There  is  a  material  variance  be- 
t  ween  an  allegation  for  the  delivery  of 
■240.000  bushels  of  charcoal,  withmit  specify- 
int;-  llie  kind,  measurement,  or  time  of  de- 
livery, and  evidence  of  a  contract  for  the 
(leliver\-  of  jTooil.  merchantable,  kiln  pine 
roal.     2. .500     inches     to     the     bushel.     20.000 
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"bushels  per  month,  for  12  months.  Johnson 
V.  Robinson  Consol.  Min.  Co.  13  Colo.  258, 
22    Pac.    459,  5:  769 

2390.  A  fatal  variance  is  not  necessarily 
created  where  the  complaint  alleges  that, 
in  consideration  that  plaintiff  "would  pur- 
chase" defendant's  business,  the  latter 
"then  and  there  promised"  that  he  would 
not  thereafter  carry  on  the  same  business, 
and  the  writing  introduced  to  prove  the  al- 
legation states  that  defendant  agreed  in 
consideration  of  plaintiff's  "having  bought 
the  business."  Drown  v.  Forrest,  63  Vt. 
657.  22  Atl.  612,  14:  80 

2397.  Proof  of  an  offer  to  give  $1,000  for 
the  "capture  and  conviction"  of  a  thief,  where 
the  petition  alleges  that  the  offer  was  made 
for  his  "capture,"  creates  a  material  vari- 
ance. Morris  v.  Kassling,  79  Tex.  141,  15 
S.  W.  226,  11:  398 

2398.  No  recovery  can  be  had  in  an  action 
to  recover  damages  for  breach  of  a  parol 
lease  which  the  complaint  charges  to  have 
been  for  one  year  with  privilege  of  five, 
where  the  evidence  shows  that  the  lease 
was  unqualifiedly  one  for  five  years,  tho 
variance  being  fatal  to  a  recovery.  Brown- 
ing V.  Berry,  107  N.  C.  231,  12  S.  E.  195, 

10:  726 

2399.  Proving  blank  indorsements  after 
■alleging  indorsements  to  plaintiff  will  not 
constitute  a  failure  of  proof  to  sustain  a 
finding  in  plaintiff's  favor,  where  the  execu- 
tion of  the  indorsements  was  not  denied  so 
a-s  to  require  them  to  be  put  in  evidence. 
Horn  v.  Bennett,  135  Ind.  158,  34  N.  E.  321. 

24:  800 

2400.  A  variance  is  created  by  proof  of  a 
policy  which  specifies  no  time  for  its  con- 
tinuance, under  a  complaint  which  describes 
it  as  running  for  one  year  from  a  certain 
date.  Enuitable  Acci.  Ins.  Co.  v.  Osborn, 
00  Ala.   201,  9  So.   869,  13:267 

2401.  An  allegation  that  proofs  of  loss 
were  furnished  as  stipulated  by  a  contract 
of  insurance  is  not  sustained  by  evidence 
that  such  proofs  were  waived.  Fidelitv  & 
€.  Co.  V.  Gate  City  Nat.  Bank.  97  Ga.  634, 
25  S.  E.  392,  33:  821 

2402.  Proof  of  subsequent  ratification 
will  sustain  an  averment  of  agencv.  Big- 
ler  V.  Baker,  40  Neb.  325.  58  N.   W.   1020. 

24:  255 

2403.  A  provision  in  a  judsfment  for  a 
specific-  sum  of  money,  with  interest,  that 
it  be  paid  in  United  States  gold  coin,  does 
not  constitute  a  variance  from  a  declara- 
tion describing  the  jndgnicnt  as  for  a  cer- 
tain niiinber  of  dollars  or  for  money  sim- 
ply.— especially  where  the  complaint  upon 
whir-h  it  was  rendered  describes  the  note 
u])on  which  tho  suit  was  brought  as  notes 
for  the  payment  of  so  many  dollars,  and 
not  so  many  dollars  in  United  States  gold 
f-oin.  and  the  jiidirmoiit  was  one  bv  default. 
Bel  ford  V.  Woodward.  158  Til.  122!  41  N.  E. 
1(V.)7.  29:  .-)93 
Torts;    negligence. 

241^4.  Ivc'i'dvcrv  cannot  be  had  for  a  sev- 
eral tort  aiiaiiist  one  of  several  defendants 
sued  as  joint  tort  feasors  for  negligently 
caiisinp-    a    deatli.    upon    failure   of    the    evi- 


dence to  show  that  the  negligence  com- 
plained of  was  joint.  Weist  v.  Philadelphia, 
200  Pa.  148,  49  Atl.  891,  58:  666 

2405.  In  an  action  to  recover  damages  for 
furnishing  liquor  to  one  who  has  a  habit 
of  drinking  to  excess,  to  Avarrant  a  recovery 
under  counts  covering  a  period  of  time, 
plaintiff  must  show  a  sale  within  the  period 
named;  but  under  counts  where  particular 
days  are  set  out,  a  recovery  may  be  had 
for  injuries  suffered  by  reason  of  a  sale  on 
any  day  not  used  as  a  basis  for  recovery 
under  another  count.  Sackett  v.  Ruder, 
152  Mass.  397,  25  N.  E.  736,  9:  391 

2406.  A  recovery  for  abandonment  of 
treatment  by  a  physician  may  be  had  under 
a  declaration  charging  that  he  "carelessly, 
negligently,  and  unskilfully  conducted  him- 
self" in  the  treatment,  and  that  the  injury 
resulted  from  his  "careless,  negligent,  im- 
proper, and  unskilful  attention."  Lawson 
V.  Conaway,  37  W.  Va.  159,  16  S.  E.  564, 

18:  627 

2407.  Proof  that  an  act  was  negligently 
done  v.ill  not  sustain  a  charge  that  it  was 
wilfully  done.  Birmingham  Mineral  R.  Co. 
V.  Jacobs,  92  Ala.  187,  9  So.  320,       12:  830 

2408.  Proof  of  want  of  ordinary  care  will 
not  sustain  a  recovery  in  an  action  for  per- 
sonal injuries  which  is  based  upon  gross 
negligence  or  intentional  wrong.  Wilson  v. 
Chippewa  Vallev  Electric  R.  Co.  120  Wi». 
636.  98  N.  W.  536,  66:  912 

2409.  Under  a  declaration  seeking  to  re- 
cover from  a  carrier  for  the  negligent  killing 
of  a  passenger  no  recovery  can  be  had  un- 
less the  relation  of  carrier  and  passenger  is 
shown,  although  the  facts  are  such  as  to 
warrant  a  recovery  in  the  absence  of  such 
relation.  Chicago  &  E.  I.  R.  Co.  v.  .Jen- 
nings, 190  111.  478.  60  N.  E.  818,  54:  827 

2410.  Proof  that  plaintiff  was  a  United 
States  mail  agent  on  defendant's  car.  in 
charge  of  the  mail,  under  an  allegation  that 
he  was  a  passenger,  does  not  constitute  a 
variance.  Gulf.  C.  &  S.  F.  R.  Co.  v.  Wilson, 
79   Tex.   371,    15   S.   W.   280,  11:486 

2411.  A  variance  between  an  averment 
that  plaintiff  was  an  employee  of  a  rail- 
road company,  and  proof  that  he  was  em- 
ployed by  its  lessee  and  injured  through  the 
lessor's  negligent  construction  of  its  i-oad.  is 
immaterial.  Lee  v.  Southern  P.  R.  Co.  116 
Cal.  97,  47  Pac.  932.  38:  71 

2412.  Proof  of  ejection  from  a  street  car 
by  the  conductor  only  is  not  sufficient  to 
sustain  a  cause  of  action  under  a  complaint 
alleging  that  the  ejection  was  made  by  the 
united  efforts  of  the  conductor  and  motor- 
man.  Bowie  V.  Birmingham  Railwav  &  E. 
Co.    125    Ala.    397.    27    So.    1016,  50:  632 

2413.  An  allegation  in  a  complaint,  that 
a  boy  was  sucked  under  a  train  by  its  ve- 
locity, is  not  snp])orted  by  evidence  tliat  the 
wind  turned  him  around  and  made  him  fall, 
and  that  he  rolled  under  the  cars.  Graney 
v.  St.  Louis.  L  M.  &  S.  R.  Co.  157  ^lo.  006. 
57    S.   AV.   276,  50:  153 

2414.  A  varianc*  between  an  allegation 
that  a  person  came  in  contact  with  a 
wire  in  the  dark  while  walking  <>•'  the 
sidewalk,    and   received    a   shock    while    at- 
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tempting  to  remove  it  from  his  pathway, 
and  evidence  that  he  touched  it  in  grop- 
ing to  find  packages  which  he  had  dropped 
when  he  slipped  and  fell  on  the  sidewalk, 
is  not  a  failure  of  proof  which  is  fatal, 
under  Hill's  (Or.)  Code,  §  98.  Ahern  v. 
Oregon  Teleph.  &  Teleg.  Co.  24  Or.  276,  33 
Pac.   403,  22:  635 

241.5.  That  the  complainant  in  an  action 
for  injuries  caused  by  the  fall  of  an  inse- 
cure timber  from  a  lumber  pile  alleged  that 
the  timber  was  insecure  because  of  the  de- 
fective condition  of  the  derrick  by  the 
chains  of  which  it  was  partially  suspended, 
will  not  prevent  a  recovery  in  case  it  is 
shown  that  the  timber  was  not  in  the 
chains,  nor  will  it  prevent  the  introduction 
of  evidence  of  other  causes  of  insecurity, 
where  it  expressly  alleges  that  the  injury 
was  caused  by  defendant's  negligence  and 
carelessness  in  placing  and  leaving  the  tim- 
ber. Busse  V.  Rogers,  120  Wis.  443,  98  N. 
W.  219,  64:  183 

2416.  Proof  that  placards  were  nailed  up 
in  cars  and  over  platforms  is  not  equivalent 
to  proof  that  they  were  on  a  particular  car 
on  which  a  passenger  was  riding.  Watkins 
V.  Birmingham  R.  &  E.  Co.  120  Ala.  147, 
24  So.  392,  43:  297 
Criminal  cases. 

2417.  Evidence  showing  commission  of  a 
crime  will  not  sustain  an  indictment  charg- 
ing an  attempt  to  commit  it.  where  the 
statutes  make  the  consummated  crime  and 
the  attempt  different  offenses.  Graham  v. 
People,  181  111.  477,  55  N.  E.  179,         47:731 

2418.  An  indictment  for  threatening  to 
accuse  a  person  of  burning  the  store  of 
another  person  is  supported  by  proof  that 
such  person  was  a  tenant  of  the  building, 
occupying  it  as  a  storekeeper,  although  not 
the  owner  of  the  reversion.  Com.  v.  Buck- 
ley. 148  :\Iass.  27,  18  X.  E.  577,  1:  624 

2410.  If  it  appear  that  a  particular  mo- 
tive for  conspiracy  is  alleged  in  the  indict- 
ment and  the  jury  are  justified  from  the  evi- 
dence in  finding  that  such  motive  did  real- 
ly exist,  it  will  not  matter  if  the  conspira- 
tors had  different  motiA'es  in  addition  to 
that  the  indictment  describes.  United 
States   v.  Lancaster.  44  Fed.  896.        10:  .333 

2420.  Under  ]\[o.  Rev.  Stat.  1879,  §  1820, 
which  is  the  same  as  Mo.  Rev.  Stat.  1889, 
§  4114,  a  variance  between  an  indictment 
and  the  proof  as  to  the  ownership  of  prop- 
erty stolen  from  a  dwelling  house  will  not 
work  an  acquittal  of  defendant,  unless  the 
trial  judge  finds  that  the  variance  was  ma- 
terial and  prejudicial  to  the  defense,  al- 
thonpli  such  a  variance  would  be  fatal  at 
common  law.  State  v.  Xolson.  101  Mo.  477. 
14    =;.    W.    718.  10:  39 

2421.  Proof  of  refusal  to  soil  colored  men 
tickets  of  admission  at  the  office  of  a  place 
of  aiini~eine)it  suiipoits  an  allepation  that 
tliev  were  excluded  i  lierefroiu.  People  v. 
Kil1L^  1  in  X.  Y.  418.  IS  X.  V..  ■24.->.  1  :  2!):l 

2IJ-2.   Tliaf    money    is    sLow  n    1i\'    llie    e\'i- 
drinc  'n  liave  lieen   obtained    from   a   wcunaii 
I'V    tlic    iii^t  rnuiciitalii  y    r,f    li(>r    clieclv-    doe-;' 
not   cMi-iili-.tc  a  \"iiriai:cc  iVoni  a  cliaru'c  tliat  I 
th(     'iifiiev    was    (jbtained    from    lirr.      Hunt 


V.  State.  72  Ark.  241,  79  S.  W.  769,  65:  71 

2423.  Where  an  indictment  may  charge  the 
commission  of  an  offense  in  either  of  sever- 
al counties,  proof  of  the  commission  of  the 
offense  in  either  county  sufficiently  proves 
the*  allegation  of  its  commission  in  the  coun- 
ty where  the  venue  is  laid.  Watt  v.  Peo- 
ple, 126  111.  9,   18  N.  E.  340,  1:  403 

2424.  Evidence  of  the  death  in  another 
county  by  one  mortally  wounded  in  the 
county  where  the  trial  is  had  is  not  inad- 
missible in  aid  of  a  prosecution  for  murder 
on  the  ground  that  there  is  a  variance  from 
the  indictment  charging  the  killing  within 
the  county,  where  the  statute  permits  trial 
of  the  offender  in  either  countv.  Coleman 
V.  State,  83  Miss.  290,  35   So.  "937,  64:  807 

Xm.  Editorial  Notes 

a.  Judicial  notice. 

§  I.  Laws;    ordinances;    customs. 

By   United   States   courts,  of    state    laws. 
4:  33.* 

Of  the  supreme  law  of  the  land.    4:  39.* 

Of  congressional  acts.     4:  39.* 

Of  general  law.     4:  40.* 

Of  the  public  laws  of  the  state.     4:  40.* 

Of  special  legislation.     4:40.* 

Of   municipal   ordinances.     4:  41.* 

Of  usages  and  customs.     4:  40.* 

As  to     law   of    foreign    country.      4:41;* 
67:  33. 

As  to  law  of  other  state.    4:  41;*    67:  34. 

As  to  general  system  of  law  of  foreign  ju- 
risdiction.    67:  37. 

Of  legislative  journals.     2:  612;*   4:  41.* 

§  2.  Courts;    judicial  matters. 

Of  records  of  a  sister  state.     4:  42.* 

Of  jurisdiction    and    authority    of    courts. 
4:  34.* 

Of  terms  of  courts.     4:  34.* 

Of  court  proceedings.     4:  34.* 

Of  court  records.     4:  35.* 

§  3.  Political    and    geographical   matters. 

Of  the  civil  divisions  of  the  state.     4:  37.* 

Of  elections,  and  changes  in  office.     4:  38.* 

Of  the  seal  of  the  state.     4:  41.* 

Of    geographical     and    topographical     facts. 
4:  39.* 

Of   population.      4:  39.* 

§  4.  Officers  and  corporations. 

Of  private  corporations.     4:  36.* 

Of  public  corporations.     4:  36.* 

Of  public  officers.     4:  37.* 

§  5.  Time;    place.  >, 

Time.     4:  35.* 

Of  facts  stated  in  the  almanac.    4:  35.* 
Of  the  course  of  nature.     4:  35.* 

Place.     4:  35.* 

Of  matters  in  relation  to  localities.     4: 
35:* 

§  6.  Other  matters. 

Of  facts  in  relation  to  manufactures  and  in- 
dustries.    4:  39.* 

Of  uintters  of  science  or  art.     4:  39.* 

r>f  faets  in  relation  to  the  circulatinsr  medi- 
um.    4:42.* 

Of   tlie   uieaiiina  of  words  and  phrases.     4: 
42.* 
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Of   matters   of  general   knowledge   and  ex- 
perience.    4:  38.* 
Of  matters  of  history.     4:  38.* 
As   to   intoxicating  character  of  beverages. 

20:  648. 
As  to  what  are  intoxicating  liquors.    2:408.* 
Of  banking  customs.     21:  446. 
Of  holidays.  19:  316. 
§  7.  By  jury. 

Right  of  jurors  to  act  on  their  own  knowl- 
edge   of   the    facts    in   or 
relevant  to  the  issue.    31: 
489. 
The  general  rule.    31 :  489. 
Modifications  thereof.     31 :  491, 
In  general.     31:  491. 
As    to    intoxicating    liquors.     31: 

496. 
As  to  witnesses.     31:496. 

b.  Presumption. 

§  8.  As  to  laws;  official  and  judicial  mat- 
ters. 

As  to  Effect  of  Tax  Deeds,  see  Taxes,  VI.  § 
31. 

As  to  validity  of  statute.     2:609.* 

As  to  public  character  of  purpose  for  which 
power  of  eminent  domain 
is  exercised.     49:  787. 

As  to  law  of  other  state  or  country.  21: 
471;    67:40. 

As  to  performance  of  official  duty.    10:  857.* 

As  to  jurisdiction  of  tribunal.     12:  574.* 

§  g.  Dedication;    abandonment. 

Of  dedication  from  user.     6:  261.* 

Of  abandonment  of  highway.     18:  146. 

§  lo.  Against  supressor  or  destroyer  of 
evidence. 

Where    a    party    fails   to    produce    evidence 

after  demand  or  notice  by 

t  the    party  entitled  to  the 

[  production     thereof.       34: 

581. 

Where  a  party  fails  to  introduce  documen- 
tary (the  "best")  evidence 
which  would  properly  be 
a  part  of  the  case.  34: 
582. 

Where  a  party  adversely  interested  destroys 
or  withholds  evidence  to 
which  the  adversary  is  en- 
titled.    34:585. 

Presumption  from  failure  to  produce  evi- 
dence.     14:  470. 

§  II.  From  marriage  ceremony. 

General  rules.     14:  540. 

Presumption  of  license.     14:  541. 

Presumption  as  to  authoritv  of  celebrant. 
14:  541. 

Presumption  as  to  death  of  former  partner. 
14:  542. 

Presumption   of  divorce.      14:  543. 

Effect  of  proof  of  former  marriage  to  over- 
throw second  one.  14: 
54.3. 

§  12.  As  to  legitimacy. 

Cenerally.      8:102:*     10:662.* 

Presumption   of  access.      10:  663.* 

Right  to  rebut  prosmnption.  8:  102:*  10: 
663.* 


Evidence  admissible.     10:  663.* 
Proof  of  nonaccess.     8:  103.* 
Intercourse  with  other  men.  8 :  104.* 
Impotency  of  husband.     8:  103.* 
Inference   from   facts   and   circum- 
stances.    10:  663.* 
§  13.  Fraud;  malice. 
As  to  fraud,  generally.     4:  832.* 
As  to  fraud   against  creditors.     1 :  520.* 
As  to  participation  by  transferee  in  fraudu- 
lent   intent    of   debtor   in 
making  transfer.    31:646; 
32:  71. 
Of  malice  from  evil  intent.    2:130.* 
§14.  Sanity;  capacity. 
Presumption  of  sanity.     36:   721. 
General  rule  as  to.    36:  721. 
With   relation   to    criminal   acts.       36: 

722. 
With  relation  to  contracts  and  convey- 
ances.    36:  723. 
With  relation  to  wills.    36:  724. 
General  rules.     36:  724. 
Presumption  with  relation  to  fraud 
and  undue  influence.     36: 
726. 
Presumption  of  continuance.    35:  117. 
As  to  sanity  at  time  of  marriage.    40: 

742. 
As  to  sanity  of  witness.    37:  426. 
Against  validity  of  transaction  from  mental 
weakness      of      party     to 
same.    4:  637.* 
As  to  effect  of  drunkenness  on  testamentary 

capacity.     39:  226. 
§  15.  Of  care  or  negligence;  skill. 
Generally.     2:  820.^' 
What  law  governs.     58:  223. 
In  killing  stock  on  track.     1 :  448.* 
As   to  intoxication    as   affecting  negligence. 

40:  142. 
As  to  skill  of  physician  or  surgeon.    37 :  837. 
Failure  of  carrier  to  deliver  jjoods  to  con- 
signee as  prima  facie  evi- 
dence   of    negligence     and 
liability.     13:33. 
§  16.  —  Of  person  killed  by  another's  negli- 
gence. 
Presumption   of   care.      16:  261. 

Application    of    presumption;     question 
for  court  or  jury.     16:  261. 
Weight  of  presumption.     16:  263. 
Overcoming  presumption.      16:  263. 
Presumption  of  negligence.     16:  263. 
§  17.  Of  negligence  from  accident. 
Personal   injuries.     15:  33. 

In  absence  of  contract  obligation.    15: 
33. 
From  broken  or  fallen    wires.     31: 

576. 
To  persons  in  highway.     15:  33. 
To  persons  on  defendant's  premis- 
es, and  elsewhere  than  in 
highway.     15:  .34. 
By  explosions.     15:  35. 
Injuries  bv  carrier   to    passengers.     15: 
35. 
Injuries  arising  fr'-'Tn  movement  of 

carriage.     15:  35. 
Collisions   with   objects   on   side  of 

carriage.     15:  37. 
Explosions.     15:  33. 
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Falling  objects.     15:  38. 
At  stations;  embarking  and  alight- 
ing.    15:  38. 

Injuries  to  livestock  by  railway  trains. 
15:39. 

Railway  fires.     15:  40. 

As  to  earrierls  negligence  when  passenger 
injured  by  collision  with 
vehicle  under  control  of 
third  person.     68:  799. 

§  1 8.  Cause;  continuance;  suicide. 

Of  want  of  probable  cause  for  prosecution 
from  discharge,  conclusive- 
ness of.  .  64:  486. 

Presumption  of  continuance.    12:  620.* 

Presumption  of  continuance  of  insanity. 
35:  117;    36:  726. 

As  to  suicide.    35 :  263. 

§  19.  Survivorship. 

Among  those  who  perish  in  common  calam- 
ity.    51 :  863. 

The  civil  law.    51 :  864. 

The  common  law.     51:864. 

The  English  cases.    51:  865. 
The  American  cases.     51:  869. 

§  20.  Contractual  matters. 

Presumption  of   release.     1:  191.* 

As  to  affixing  of  internal  revenue  stamp. 
48:  318. 

As  to  intent  characterizing  omission  of  in- 
ternal revenue  stamp. 
48:  309. 

As  to  delivery  of  deed.     12:  176.* 

As  to  delivery  of  deed,  from  record.    54 :  884. 

As  to  fairness  of  contracts  between  corpora- 
tions having  common  di- 
rectors or  officers.   .33:  796. 

As  to  consideration  when  none  acknowl- 
edged on  face  of  contract. 
12:  845.* 

As  to  acceptance  of  assignment  or  deed  of 
trust  for  creditors.  24: 
370. 

Rfbiittal  of  presumption  that  title  of 
ground  bounded  on  river 
goes  to  center.     42:  506. 

As  to  existence  of  trust  arising  out  of  trans- 
action between  relatives. 
2:  816.^ 

§  21.  —  Bills  and  notes. 

As  to  lost  note.     Hi:  2()ti. 

As  to  oonsidpratioii  for  indorsement  of. 
12:  84.).* 

As  ti)  date  of  indcisenient  of  note.     18:  35. 

Til  fiivcr  of  linldci-  o^  commercial  paper. 
10:  077:^^-    17:  326. 

§  22.  Authority;   nuisance. 

As  to  po\\f>r  of  insiiiaiicc  afroiit  to  make 
|)ai(il  eontirtct  of  insur- 
ance.    22 :  773. 

As  to  authority  of  dcfcidant's  servant  to 
iiiaico  sale  of  intoxicating 
li(|iior,      41:  672. 

1'i'('~n>n|itioii  tliat  allnriioy  apiioaring  in  ac- 
1  ion  lias  full  autlioi'itv  to 
do  so.     21:  S4S. 

Statutory  autlioiity  to  coiriiiiit  iiiiisanco  not 
Im   1)1.  piTsiiiiipd.      70:  .570. 

5  2:;.  Payment. 

•  I' Mcvallv.      1  :  iVl^* 

'I-    ..i..-:'jaL:o.      1  :  ntC." 

Of-   r.id-)iiPiif.      10:    t."1.' 


§  24.  Notice;  identity. 

As  to  notice  of  defect  in  street  from  lengtb 
of  time.     5:  255.* 

As  to  identity  of  person  from  identity  of 
name.     17:  824. 

§  25.  Wills. 

As  to  effect  of  drunkenness  on  testamentary 
capacity.    39 :  226. 

As  to  probate  of  will  in  other  state.  48:  136.. 

As  to  revocation  of  missing  will.    38:  433. 
Rebutting  presumption.     38:  434. 

By  showing  declarations  of  testa- 
tor.    .38:  436. 
When  there  is  more  than  one  wilL 
38:  438. 

§  26.  Judgment;  incorporation. 

In  favor  of  judgment.     11:  159.* 

As  to  incorporation.     22:  276. 

§  27.  Criminal  matters. 

As  to  natural  consequences  of  acts,  in  crim- 
inal cases;  inference  of 
evil  intent.     11:  810.* 

Presumption  of  innocence  in  habeas  corpus^ 
proceeding.     22:  678. 

As  to  intoxicatinir  character  of  liquor.  20: 
648. 

As  to  criminal  responsibility  of  children. 
36:  196. 

As  to  cause  of  delay  in  prosecution.   56:  536. 

As  to  good  character  of  accused.    20:  609. 

c.  Burden  of  proof. 

§  28.  In  general. 

Effect  of  admission  to  change.     61:  513. 

As  to  intent  characterizing  omission  of  in- 
ternal revenue  stamp.  48: 
309. 

That  new  promise  to  pay  note  after  failure 
to  give  notice  of  dishonor 
was  made  with  knowledge 
of  the  laches.     29:  314. 

As  to  necessitv  of  obstructing  street.  14: 
559. 

On  attorney  to  show  good  faith  in  trans- 
action with  client.    9:  90.* 

As  to  breach  of  condition  in  policy.  13: 
263.* 

As  to  authority  of  defendant's  agent  to 
sell  intoxicating  liquor. 
41 :  672. 

As  to  whether  husband  furnished  wife  with 
suitable  support.     65:  538. 

As  to  revocation  of  missing  will.    38:  434. 

As  to  suicide.    35:  263. 

As  to  marriage.     14:  540. 

§  29.  Sanity;  capacity. 

Burden  of  proof  as  to  insanity.     10:  576.* 

As  to  sanity  at  time  of  marriage.    40:  742. 

As  to  sanity  of  witness.     37:  426. 

As  to  effect  of  drunkenness  upon  testamen- 
tary capacity.     39:  226. 

As  to  sanity.     36:  726. 

The  rule  as  laid  down,  generally.     36: 

726. 
With    relation     to    criminal    acts.     36: 
727. 
The    rule    that    the    burden    rests- 
with     the     accused.      .36-.. 
727. 
■i'lio  .ruitvarv   rule.     .30:  720. 
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With  relation  to  contracts  and  convey- 
ances.    36:  731. 
With  relation  to  wills.     36:  733. 

Conflicting  rules  as  to.    36:  733. 
Shifting   of   the    burden    of   proof. 

36:  735. 
Evidence    necessary    to   satisfy    or 
shift     the     burden.      36: 
736. 
Burden  of  proof  after  probate.   36: 
739. 
As  to  testamentary  capacity.     17:  494. 

On  issue  devisavit  vel  non  or  direct  at- 
tack  on    will.      17:  496. 
In  ejectment  cases.     17:  496. 
On  conflict  of  evidence.     17:  496. 
Efl"ect  of  incompetency    once    existing. 
17:  497. 
§  30.  Fraud;  undue  influence. 
Of  broker.     45:  53. 

In  transfer  of  property  by  debtor  in  sat- 
isfaction of  debt.  36:  361. 
As  to  participation  by  creditor  in  fraudu- 
lent intent  of  debtor  in 
making  transfer.  31:  646; 
32:  ?1. 
As  to  fraud  and  undue  influeHce  respecting 

will.     36:  737. 
§  31,  Care  or  negligence. 
See  also  infra,  XIII.  §  32. 
What  law  governs.     56:  223. 
In  case  of  injury  to  servant.     8:  636;*   13: 

375.* 
As  to  master's  knowledge  as  element  of  neg- 
ligence.    41:  149. 
As  to  relation  of  vice  principal.     54:  61.. 
As  to  insuflSciency  of  statutory  precautions 
to     prevent     injury.     21: 
724. 
As   to  care   and   selection     of    coemployee. 

25:  717. 
As   to   intoxication   as   affecting  negligence. 

40:  142. 
Of  railroad   companv   in   setting    out    fires. 

1 :  626.* 
In    action    for  injnrv    from    collision.     11: 

35.* 
Respecting  escape  and  explosion  of  gas.    29: 

345. 
As  to  exercise  of  due  care  by  person  found 
to      have       been       killed 
through  alleged  negligence 
of  another.     16:  261. 
Burden  on  plaintiff.     16:  264. 

Method  of  sustaining  burden.     16: 

264. 
Failure  of  suit.     16:265. 
Applications   of  the   rule.      16:  266. 
How  far  jury  mav  draw  inference 

of  due  care.     16:  266. 
Special     circumstances     which     re- 
lieve from  care.     16:267. 
Circumstances   showing  negligence. 
16:  267. 
Burden   on   defendant.      16:  267. 
As  to   negligence    and    contributory    7iegli- 
gence    in     action     for    in- 
juries      from        defective 
street.     5:  255.* 
As    to    negligence    of    directors    of    corpora- 
tion.    55:  758. 


§  32.  Matters  relating  to  carriers. 

As   to    negligence    and    liability   of   carrier. 

13:33.* 
As  to  carrier's    negligence   when    passenger 
injured   by    collision    with 
vehicle    under    control    of 
third  person.    68:  799,  806. 
As  to  liability  of  common  carrier  for  bag- 
gage.    36:781. 
As  to  negligence   of   carrier  in  transporta- 
tion of  goods.     13:  33.* 
As  to  passenger's  knowledge    of    memoran- 
dum    on    ticket     limiting 
company's    liability.      12 : 
340.* 
As  to  injury  to  livestock  during  transpor- 
tation.    17:  339. 
§  33.  In  action  by  purchaser  on  negotiable 

instrument. 
Presumption   arising   from  possession.      17: 

326. 
Onus  on  maker  to  rebut  the  presumption. 
17:326. 
Circumstances  which  will  overcome  pre- 
sumption.   17:  327. 
Holder  must  prove  bona  fides.    17:  328. 
Fraud  or  illegality  in  the  inception  of  the- 
instrument.     10:  679;    17: 
328. 
§  34.  Of  husband's  debts  on  account  of  prop- 
erty received  from  wife. 
In  contests  between  themselves  or  persona 
claiming  under  them.     56: 
817. 
Under  the  common-law  rule.     56:  817. 
Under  the  civil  law.     56:  819. 
Under  married  women's   acts.      56:  820. 
Statement   and  application   of  the 

general  rule.     56:  820. 
Exception  as  to  income  or  profits. 

56:  821. 
Proof  necessary  to  satisfy  or  shift 
burden.      56:  822. 
In  contests  with  creditors.    56:  823. 
General  statement  as  to.    56:  823. 
Effect  of  relationship  of  parties  on  pre- 
liminary burden.     56:  823. 
Rules  generally  applicable.    56:  823 
Rule  leaving    burden    with    credit- 
or.    56:  824. 
Rule   placing   burden    on    husband 
and  wife.     56:  825. 
Burden  as  to  consideration    for    trans- 
fer.    56:  828. 
General  rules.     56:  828. 
Proof  necessary  to  satisfy  or  shift 
burden.     56:  830.  , 

Rule  as  to  judgment  taken  by  wife- 
against  husband.     56:  841. 
Burden  as  to  fraud.     56:  842. 
The  general  rule.     56:  842. 
Proof     necessarv     to     satisfy     or 
shift   burden.     56:  843. 
Exceptions  to  the  above  rules.     56:  845. 
§  35-  Criminal  matters. 
As  to  alibi.     41:  534. 

As   to  Mea.sure   of  Proof  of  Alibi,   see 

infra,  XIII.  §  95. 

Burden   of  proof  of  freedom   from   fault  in 

case   of   homicide   on    pica 

of    self-defense.       45:  706. 
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d.  Best  and  secondary  evidence. 

§  36.  Generally. 

With  Respect  to  Books  of  Account,  see  infra, 
XIII.  §  43. 

Rebuttal  of  presumption  of  fraud  in  de- 
stroying primary  evidence 
as  condition  of  admission 
of  secondary  evidence. 
34:  583. 

Proof  of  lost  or  destroyed  will  by  copy  or 
draft.    38:448. 

Secondary  evidence  of  contents  of  will  lost 
after  probating  or  filing 
for  record.     38:  456. 

Proof  of  copies  of  genuine  handwriting.  64: 
314. 

Admissibility  of  statements  taken  from 
partnership  books  of  ac- 
counts.    52:  847.. 

e.  Documentary. 

§  37.  Generally. 

Injunction  against  use  of  document.  51: 
754. 

Use  of  depositions  and  affidavits  before 
grand  jury.     28:  319. 

Use  of  documents  before  grand  jury.  28: 
320. 

Use  of  memoranda.     28:  143. 

Right  of  party  producing  documents  upon 
notice,  to  use  and  control 
their  use  as  evidence.  15: 
138. 

Effect  of  omission  of  stamp  upon  use  of  in- 
strument as  evidence.  48: 
310. 

Price  lists  as  evidence.     17:  851. 

Of  legislative   journals.     23:  .340. 

Order  of  court.     12:  .106.* 

Books  of  account   of  oorjioration.     12:  473.* 

§  38.  Entries  in  family  Bible  or  other  re- 
ligious book. 

Geneml  rule.     41  :  449. 

Orounds  upon  wliifli  admitted.     41:  451. 

Cases  ill  which  admitted.     41:  452. 
In  general.     41:452. 
On  the  testimonv  of  tbe  party  making 

them.      41:  4.->3. 
On  tlie  testimonv  of  a  partv  to  the  ac- 
tion.      41  :  4.-).1.' 
On  the  testimonv  of  a  thinl  partv.     41: 
4.")4. 

Time   of   entry   material.     41  :  4.")4. 

X(M'0-->ity  of  production  of  book.     41  :  454. 

Xecessif y  of  ]iroof  of  haiuhvritinir.     41  :  455. 

A^'hcn   declarant    is   alive.      41  :  4.")."). 

When   excluded.     41  :  4r^C,. 

Riii'lit  of  jurv  to  book  on  retirement.  41: 
4.")(1. 

§  39.  Attested  instruments. 

XtMcssit  y    III'    calliiiL;'    subscribing,''    witnesses 
tn  i,iov(\     ;!."'.:  ;321. 
Statutes     alluwiiiL;     parties     to    testify. 

;>-,  .    ;|0- 

\^'hen     tlic     w  it  iie~^e<    are     temporarily 

ah-ciit,     ■^r^■.  ?,2r). 

Where  tlie   witness  ratuKit   be   IiaJ.      ^5: 

Where  the  witiie-^  liec.)nie>  blind  or  in- 
sane.     ?,') :  :]:U]. 


Where   the   witness  is  incompetent  or 
interested.     35:  336. 
As  executor  or  administrator.    35: 

336. 
By  marriage.     35:  337. 
By  acquiring  an  interest  after  at- 
testation.    35:  337. 
At   the  time   of   attestation.     35: 

338. 
For  other  reasons.     35:  338. 
Where  the  instrument  cannot  be  had. 

35:  338. 
Where  evidence  of  the  witness's  hand- 
writing    cannot     be     had 
35:  340. 
Deposition  of  witness.     35:  340. 
Proof  by  one  witness.     35:  341. 
Ancient   documents.     35:  341. 
Apparent  attestations    which    are    not 

valid.    35:345. 
Admissions  by  adverse  party.     35:  346. 
Generally.     35:  346. 
Admissions  in  court.    35:  347. 
Failure  to  produce  instruments  on 

notice.     35 :  348. 
Instruments    produced    on    notice. 

35:  348. 
Where  one  instrument  refers  to  a 
prior  one.     35:  349. 
Wliere  instruments  are  used  collateral- 
ly.     35:  350. 
Signature  by  mark.    35:  350. 

Where  the  partv  signed  by  mark. 

35:  350."^ 
Where  the  witness  signed  by  mark. 
35:  351. 
Proof  of  signature  by  mark  when  attesting 
witnesses  thereto  are  dead 
or    cannot    remember    the 
transaction.     44:  142. 
Of   testator.     44:  142. 

W'here     the     attesting     witness     is 

dead.     44:  142. 
Where  the  attesting  witness  is  for- 
getful.   44:  142. 
Of   maker    of    other    instruments.     44: 
146. 
Where     the     attesting     witness    is 

dead.     44:  146. 
Where  the  attesting  witness  is  for- 
getful.    44:  147. 
§  40.  Scientific  books  and  treatises. 
Exact   sciences.     40:  553. 

General  rule   as    to    admissibility.     40: 

553. 
Tables  of  expectancy  of  life.    40:  553. 
Admissibility     generally.       40:  553. 
In  accident  eases.     40:  555. 
In    other  caSes  generally.     40:  558. 
Conclusiveness  and  effect.     40:  560. 
The  almanac.     40:  560. 
Inexact  sciences.     40:  561. 

General  rule  as    to    admissibility.     40: 

561. 
Reasons  for  tlie  rule.     40:  565. 
The  contrary  rule.     40:  566. 
Opinions  founded  on  books.     40:  566. 
Use  of,  on   examination.     40:  567. 
Use  to  sustain  or  discredit  expert.     40: 

507. 
Use  of,  on  cross-examination.     40:  569. 
l-'se  of.  in  arjiument.     40:  570. 
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Law.     40:  572. 

Miscellaneous  matters.    40:  574. 
§  41.  Receipt. 

As  evidence  of  payment    as    against    third 
parties.     29:  737. 
Ordinary  receipts.     29:  737. 
Not  admissible.     29:  737. 
Admissible.    29:  739. 
Receipts  in  deeds.    29:  740. 
§  42.  Partnership's  books  of  account. 
General  rules  as  to  admissibility.     52:  833. 
To  prove  partnership  affairs.    52:  833. 
To  prove  or  disprove  partnership.     52: 
834. 
In  favor  of  the  partnership  or  a  partner. 

52:  836. 
Against  the  partnership  or  a  partner.     52: 
838. 
'I'he  general  rule.     52:  838. 
Access  and  effect  of  nonaccess.    52:  840. 
Against  a   special  or  dormant  partner. 
52:  841. 
As  between  the  partners.    52:  842. 

General  rules  as  to  admissibility.     52: 

842. 
Consideration   in   construction  of   part- 
nership    agreement.      52: 
845. 
Access    and    effect    of    nonaccess.     52: 

845. 
The  rule  as  applied  to  entries  by  sur- 
viving or  liquidating  part- 
ner.    52 :  846. 
Admissibility  of  statements  taken  from 

books.     52:  847. 
Actions  between    partners    other    than 
for     an    accounting.      52: 
848. 
§  43.  Party's  books  of  account  as  evidence 

in  own  favor. 
General  doctrines   independent  of,  and  un- 
der statutes.    52:  546. 
Entries  made  bv  the  party  himself.  52: 

546. 
Entries   by  party  who  has    since    de- 
ceased.    52:  558. 
Rule  at  common  law.     52:  558. 
Rule  under  statutes.   52:  560. 
Entries  by  party  who  has  since  become 

insane.     52:  561. 
Entries  in  partnership  books  by  absent 
or   deceased  partner.     52: 
561. 
Entries  made  by  bookkeeper.     52:  562. 
Rule  at  common  law.     52:  562. 
Rule   under   statutes.     52:  566. 
Effect  of  statute  making  party  compe- 
tent witness  for  self.    52: 
567. 
Effect  of  statute  prohibiting  party  from 

testifying.     52:  568.' 
Effect    of    statute    of    limitations.      52: 

569. 
Effect   of  amotint    in    controversy.    .52: 
56(1. 
Rule  wl'.orp  party  keeps  a  clerk.     52:  570. 
npiierally.     52:  570. 
\^"ho  are  clerks.     52:  571. 
Form   and  requisites  generally.     52:  572. 
Foirin  and  ooiistruotion    of    books.     52: 
57-2. 
L.E.A.   Di^r— Sfi. 


Form  of  entry.     52:  573. 
Generally.    52:  573. 
Pencil  entries.    52:  573. 
Use    of    abbreviations    and    hiero- 
glyphics.    52:  573. 
Alterations  and  erasures.     52:  574. 
Mutilations.     52:  575. 
Interlineations.     52:  575. 
Omission  to  affix  price.    52:  575. 
Omission  to  state  quantity,  weight,  etc. 
52:  576. 
Entries  original  or  transferred.     52:  576. 
General  rule.     52:  576. 
Entries  transferred    from    memoranda. 
52:  577. 
Generally.     52:  577. 
Entries  partly  original  and  partly 

transferred.      52:  578. 
Memoranda  made  bv  third  persons. 

52:  578. 
Time    for    making    transfer.     52: 
580. 
Ledgers.     52:  581. 

Generally.     52:  581. 
Use  as  secondary  evidence.     52:  581. 
Original    entries    in    ledger    form. 
52:  582. 
Balances.    52:  583. 
Time  for  making  the  entries.     52:  583. 
General  rule.     52:  583. 
Entries    in    usual    course    of    business. 

52:  584. 
Entries  made  before  transactions  closed. 

52:  585. 
Entries    completed    when    transactions 

closed.     52:  585. 
Entries  made  all  at  one  time.     52:  586. 
LTndated  entries.     52:  586. 
Lump  charges.     52:  586. 
Regularity  as  to  course    of    business.     52: 
587. 
General  rule.     52:  587. 
Where  book  contains  but  one  entry  or 

set  of  entries.     52:  589. 
Entries    relating    to    party's    business. 
52:589. 
Entries  showing  intent  to  charge.     52:  589. 
Authentication  and  correctness  of  books  and 
entries.     52:  590. 
General  rules  as  to  necessity.     52:  590. 
Oath  of  the  party  himself.     52:  590. 
Proof  by  customers.     52:  591. 
Miscellaneous  cases.    52:  592. 
Entries  made  by  bookkeeper.     52:  593. 
Knowledge  of  the  person  making  the  entries. 
52:  595. 
General  rule.     52:  595. 
Entries    made    on    information    verified 
by   informant.     52:  597. 
Effect  of  exhibition  of  books  to,  and  admis- 
sion of  correctness  by.  the 
person     charged.      52:  598. 
Use  of  whole  book  after  use  of  part.     52: 
600. 
When  introduced  by  the  adverse  party. 

52:  600. 
WTien  introduced  by  the  party  liiin-elf. 
52:  GO'l. 
Books  produced  on  notice.     52:  G02. 

Effect  of  inspection   only.     'rZ:  t3i)2. 
Effect  of  introduction.     ')2:  602. 
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Production  of  all  books  pertaining  to  trans- 
actions.    52:  602. 
Pass  books.     52:  602. 

Secondary  evidence  of  contents    of    absent 
books.      52:  604. 
Oral  evidence  generally.     52:  604. 
Copies  and  transcripts.     52:  605. 

Wliere  the  originals  are  lost  or  de- 
stroyed.    52:  605. 
Where    the    originals    are    beyond 
jurisdiction  of  court.     52: 
605. 
Original    must    be    properly    kept. 

52:  606. 
Correctness  of  copy.     52:  607. 
Rule  under   Pennsylvania  affidavit 
of    defense    law.     52:  608. 
Province  of  court  and  jury.    52:  608. 

Preliminary  question  for  the  court.   52 

608. 
Effect  of  failure  to  object  at  trial.    52 

609. 
Rulings  on  offers  and  objections.     52 

609. 
Appellate  review.     52:  610. 
Questions  for  the  jury.     52:  610. 
§  44.  What  provable  by  books  of  account 
Generally.     52:  689. 
Sale  and  delivery  of  goods.     52:  690. 
Delivery  to  third  person.     52:  690. 

Entries    against    party    sued.     52: 

690. 
Entries    against    person    receiving 

goods.      52:  692. 
Delivery  to  agent.     52:  69.3. 
Delivery  to  wife     52:  693. 
Entries  to  charge  a  copartnership.    52: 

693. 
Entries  to  charge  tAvo  or  more  persons 

jointly.      52:  694. 
Delivery    in   pavment    of   indebtedness. 

52":  694. 
Delivery  for  sale    on    commission.     52: 

695. 
Character   of  goods   delivered.    52:  695. 
Miscellaneous   cases  of  proper  and  im- 
proper book    charges.    52: 
696. 
Work  done,  and  services  rendered,  and  ma- 
terials furnished.     52:  697. 
Particular   kinds  of  work   and  services 
provable.     52:  697. 
Physical  labor.     52:  697. 
Professional  services.     52:  698. 
Fees   for   official   services.     52:  699. 
Charges  for  carriage.     52:  609. 
Charges  for  hoard,  etc.     52:  700. 
'Miscellaneous   cases.     52:  700. 
Work  iloiie  by  servant.     52:  701. 
Woi'k  (liMie  for.  and  materials  furnished 
to.   third    person.     -32:  701. 
Ijitfirs    aL'ain^t     party     sued.      52: 


:*\] 


Ei;tti(- 


lif'l-~r,ii 


7n:{. 


ML!'. I  in~i 
work    i 
"Mi-collaucous  cases. 
MoTicy   piiid    nut    "-T   Idfnicd.      ."r2 :  7i"i-T. 
S'liii-tatuliiry    rule,      ."">:2  :  7i>;i. 
(  Icliei-aliv.      ."i-2:  T'l.". 
'I'll    [)i-i.\(>    ]iavn7ciit     of     note. 
706.' 


for    whom 
702. 


To  remove  bar  of  statute  of  limita- 
tions.   52:  707. 
Disbursements   by   an   agent.      52; 

707. 
Advancements  to  child  by  parent. 

52:  707. 
Money  paid  to  third  person.     52: 
708. 
Course  of  business  or  custom.     52:  708. 
Effect  of  amount  of  single  entry.     52: 

709. 
Statutory  rule.    52:  710. 
Collateral  facts  generally.     52:  710. 
Contracts  and  their  performance.      52:  711. 
Contracts  generally.     52:  711. 
Negotiable   instruments.     52:  712. 
Agency.    52:  714. 

Use  and  occupation  of  realty.     52:  714. 
Performance  or  nonperformance  of  con- 
tract.    52:  714. 
General  rule.     52:  714. 
Delivery  of  goods  under  terms  ol 

contract.     52:  715. 
Work  done  under  special  contract. 
52:  715. 
Ownership  of  property.    52:  716. 
Contradiction  and  corroboration  of  witness- 
es.    52:  717. 
Contradiction.    52:  717. 
Corroboration.     52:  718. 
Pecuniary   condition.     52:  719. 
Proof  of  negative.     52:  719. 
Amount  and  value  of  insured  goods  burned. 

52:  721. 
Miscellaneous  cases.     52:  722. 
§  45.  Books  of  account  as  evidence  between 

other  parties. 
The  general  rule.     53:  513. 
Exceptions — enumerated.      Oo:  515. 
Entries  against  interest.     53:  516. 
The  general  rule.     53:  516. 
Application     to    particular    classes    of 
cases.     53:  516. 
Entries  as  to  receipt  of   rent.     53 

516. 
Receipted  charges  for  services.    53 

518. 
Other    miscellaneous    entries.      53 
519. 
Entries  constituting  part  of  the  res  gestce. 
53:  521. 
The  general  rule.     53:  521. 
Application    to    particular    eases.     53: 
521. 
Entries  required  by  legal  or  particular  duty. 
53:  521. 
The  general  rule.    53:  521. 
Application  to  official  entries.     53:  521. 
Application  to  entries  or  memoranda  of 
notice    of    dishonor.      53: 
525. 
Entries  in  the  course  of  business.     53:  526. 
The  general  rule.     53:  526. 
Application  to  entries  bv  an  agent.   53: 
52G. 
Tn  his  own  hooks.     53:  526. 
Tn    the   books    of   his   principal    or 

employer.      53:  528. 
Entries  by  an  attorney.    53:  .528. 
Apjilication  to  bank  books.     53:  528. 
Application    to   books  of   carriers.     53: 
530. 
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Application  to  other  miscellaneous  en- 
tries.    53:  530. 
Ancient  books.    53:  532. 

Use    of,   to    contradict,   corroborate,   or   ex- 
plain other  evidence.     53: 
532. 
Entries  treated  as  admissions,  or  as  creat- 
ing an  estoppel.     53:  534. 

The  general  rule.     53:  534. 

Application  to  books  of  debtor  to  show 
fraud.     53:  534. 

Application  to  corporate  books  general- 
ly.    53:  535. 

Application  to  bank  books.     53:  536. 

To  establish  personal  liability  of  a 
stockholder  or  director. 
53:  537. 

Application  to  partnership  books  of  ac- 
count.     53:  538. 

Application  to  other  miscellaneous  en- 
tries.    53:538. 

Necessity  of  knowledge  of,  or  consent 
to,  entry.  53 :  539. 
Necessity  of  authentication  and  proof  of 
death  or  absence.  53:  540. 
Variation  of  rules  by  statutory  and  consti- 
tutional provisions.  63  : 
542. 

f.  Demonstrative. 

§  46.  Generally. 

As  to  Protection  of  Accu&ed  against  Self- 
incrimination,    see   Crimi- 
nal Law,  VI.  §  20. 
View  of  jury.     42:  368. 
§  47.  Use  of  photographs  as  evidence. 
In  general.     35:  802. 
Proof  of  correctness.     35:  803. 
As  secondary  evidence.     35:  804. 
Discretion  of  court.     35:  805. 
Of  persons.     35:  805. 

In  general.     35:  805. 

To   show  likeness  of  parent  and  child. 

35:  806. 
For  identification.     35:  807. 
Of  part  of  bodv.    35:  808. 
Of  places.    35:  808." 
Of  documents.     35:  811. 
In  general.     35:  811 
For    comparison    of    handwriting.      35: 

812. 
Enlarged   copies    of    handwriting.      35: 
813. 
Of  other  things.     35:  814. 
Extraneous     matter     on     photographs.      35: 

815. 
X-ray   photographs.      35:  815. 
Competency  of  photographic  copy  as  stand- 
ard    for     comparison      of 
handwriting.     63:  438. 
§  48.  Resemblance  as  evidence  of  relation- 
ship. 
Parol  testimony  as  to  resemblance.     52:  500. 
Exliiliition    of   person    for   purpose    of   com- 
parison.    52:  502. 
Comment  by  connsel  in  argument.     52:  505. 
§  49.  Compelling  plaintiff  to  submit  to  phys- 
ical  examination. 
Power   to    compel    jilaintifF   to    sulmiit    to    a 
physical  examinat inn.    14: 
466. 


In  civil  suits,  generally.     14:  466. 

In    suits    for    annulment    of    marriage. 

14:  466. 
Power    to    order    examination     before 

trial.     14:466. 
Power   to    order   examination   at   trial. 

14:  467. 
Manner  of  enforcing  power  and  effect 
of    disobedience.      14:  469. 
§  50.  Experiments  in  presence  of  jury. 
Generally.     15:  221. 
Experiments  by  jurors.     15:  221. 
Experiments  outside  of  the  courtroom.     15: 

222. 
Experiments  in  the  courtroom.     15:  222. 
Self -incriminating  evidence.     15:  223. 
During  view  by  jury.     42:  384. 

g.  Parol  and  extrinsic  evidence  concerning 
writings. 

§51.  Generally. 

General  rule  that  parol  evidence  not  admis- 
sible to  vary,  add  to,  or 
alter   a   written   contract. 
6:  38;*   17:270. 
Reason  of  rule.     17 :  271. 

Merger  of  preliminary  negotiations 

in   written   contract.      17: 

271. 

When  oontraxit  not  merged.    17 :  272. 

Applicability  of  rule    to    stranger.     6: 

44.» 
Exceptions  to  rule,  generally.     17:  272. 
Proof  of  independent  facts  and  circum- 
stances.    6:35;*     17:273. 
Matters  of  inducement.     17:  274. 
In  case  of  illegal  contracts.     6:47.* 

As  to  delivery  of  deed.     12:  176.* 

As  to  warehouse  receipts.     19:  304. 

To  vary  contract  between  heir  and  ances- 
tor relating  to  expectancy. 
32:  597. 

Admissibility  of  oral  testimony  of  dying 
declarations  reduced  to 
writing.     56:  425. 

To  show  waiver.     13:  633. 

As  to  party  in  interest  in  contract.  25: 
26.5. 

§  52.  Oral  proof  of  foreign  laws. 

In  general.     25:  449. 

The  imwritten  or  common  law — Lex  non 
scripta.     25:451. 

The  written   la'vV — Lex  scripta.  25:  454. 
Of  sister  states.     25:  454. 
Of  foreign  countries.     25:  460. 

Modifications  of  the  common  law.     25:  462. 

Construction  of  written  laws.     25:  462. 

Proof  of  practice  under  statutes.    '^5:  462. 

State  statutes.     25:  462. 

The   English   doctrine.     25:  467. 

§  53.  Prior  and  collateral  parol  agreements. 

A(lmis?i))ility  of.  to  vary  terms  of  written 
contract,  generally.  17: 
273. 

Proof  of  oral  warranty  when  «ale  is  in  writ- 
ing."   12:  004.* 

§  54.  Fraud;  surprise;  mistake. 

As  exception  to  rule  excluding  parol  evi- 
dence to  vary  written  eon- 
tract,  cenerallv.  6:45.* 
46.*   838: *   17:  2'72. 
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To  show  mistake  in  description  of  land  de- 
vised.    16:  321. 
To  prove  fraudulent  intent  as   to    deed.     4: 

427.* 
To  supply  omission.     6:  324.* 
§  55.  Parol  evidence  to  show  intention. 
Of  parties  to  written  contract,   adiriissibil- 
ity  of  parol    evidence    to 
prove.     6:  40;*   17:  273._ 
Previous  conversation  between  parties. 
6:  35.* 
Parol  evidence  to  show  intention    of    party 
indorsing  paper  before  de- 
livery.     18:  33. 
§  56.  Parol  evidence  for  identification. 
To  identify  property.     6:  43.* 
To  identifv  person.     6:  43.* 
To  identify  beneficiary.     6:  326.* 
§  57.  Parol  evidence  to  aid  construction  and 

explain  ambiguities. 
See  also  infra,  XIII.  §  59. 
To  aid  construction.     6:  321.* 
Meaning  of  words.     6:  33.* 
To  explain  latent  ambiguity.    6:  42.* 
To  explain  patent  ambiguity.     6:  41.* 
To    explain    latent    ambiguity    in    contract. 

3:  805.* 
To  show  nature  of  partition  deed.     57:  341. 
To  show  that  guarantv  is  a  continuing  one. 

2:  183.* 
§  58.  Parol  evidence  as  to  consideration. 
Of  contracts,  generally.    6:  164.* 

To    contradict    or    impeach    considera- 
tion.    6:34,*  165.* 
Of  sealed  instrument,  generally.     5:  596.* 
Of  deed.    20:  101. 

Denying  its  receipt  in  an  action  for 
the  purchase  price.  20: 
102. 
Evidence  of  a  further  consideration 
than  that  named  in  the 
deed.  20:  103. 
To  pay  debts  of  the  grantor.     20: 

103. 
To  support    the    grantor.     20:  104. 
Of  a  reservation    bv    the    trrantor. 

20:  104. 
Of  some  deed  to  be  performed  by 
the  grantee.     20:  104. 
Evidence  that  the  consideration  includ- 
ed other  things  also.     20: 
105. 
That  the  land  was  sold  bv  the  acre.  20: 

106. 
Whore  the  property  is  sold  "subject  to" 
an   encumbrance.     20:  106. 
Pavnient  otherwise  than  in  monev.    20: 

100. 
In  action  for  bre;ich  of  covenant.   20:  107. 
To  show  an  advance iiioiit.     20:  IDS. 
In  nn  ar-tion  bv  Ihc  trrantor  to  set  aside 

the   docd.     20:  108. 
To   establish   a  Ini-t    in    a    i!iird    person. 

20:  10!!, 
To   o-fablish   a   n-o.      I'O:  100. 
In   an   nt'tion  ))y  a   'i-orliror  to  si^t   a-ide. 

20:  110. 
Dci'd   liv   or   to    a    marri' d    uoman.      20: 

11--'. 
In    -Av.    aotioii    li>"    'in-'     iiiMiitor"     airainst 

anotliei-.     ■2fi:  11. '1. 
Mi^^  p1lancou=;    illn-f  im- ;. .-  ~       •20:11.1. 


§  59.  Parol  evidence  relating  to  wills. 
As  to  meaning  of  will.     8:  749. 
To  explain  ambiguity  in  will.     3:  849.* 
To  remove  latent  ambiguities    in    will.     6: 

322.* 
As    to    intention     to     incorporate    extrinsic 
document    into    will.      68: 
384. 
Declarations  of  testator.     6:  322.* 
Of  mistake  in  description  of  land  devised. 

16:  321. 
§  60.  Parol  evidence  as  to  trusts. 
To  establish  trusts.     6:47;*   10:401;*    17: 
270. 
In  case  of  partnership  lands.     27:  464. 
To   vary  trust.     13:  622.* 
§  61.  Parol  evidence  as  to  bills  and  notes. 
Admissibility  of  parol  evidence  to  prove  re- 
lation of  parties  to  bill  or 
note.     1 :  817.* 
Admissibility  of  parol  evidence  of  condition 
to  vary  or  contradict  com- 
mercial paper.     3:  863.* 
Admissibility  as   between    immediate    par- 
ties to  a  promissory  note. 
13:  649.* 
As  affecting  indorsement.     13:  52.* 
As  to  dntentdon  of  irregular  indorser.     18:  36. 
§  62.  —  To  show  who  is  liable  as  maker. 
Principals  and  agents.    20:  705. 

Where    signature    is  'that    of    principal 
and  agent,  and  promise  is 
individual.     20:  705. 
Where  promise  is  as  agent  and  signa- 
ture is  as  agent.     20:  706. 
Where  promise  is  by  principal  and  sig- 
nature  is   by   agent.     20: 
706. 
Where  promise  is  by  agent  but  signed 

individually.     20:  707. 
Where  the  paper  does  not  indicate  any 

agency.    20:  707. 
In   suits   against   principal    where    sig- 
nature   is    by    the    agent 
and  promise  is  individual. 
20:  708. 
In  suits  against  agent  where  signature 
is  by  agent  and  promise  is 
individual.     20:  708. 
Principal  and  surety.     20:  711. 

As  to  the  distinction  between  suits  at 
law    and    in    equity.     20: 
711. 
Instruments  under  seal.     20:  711. 
Xotes  not   under    seal,    generally.     20i 

712. 
After   judgment.     20:  712. 
As  between  the  obligors.     20:  712. 
Conditional   signature    and    contradict- 
ory   contracts.      20:  713. 

h.    Opinions   and   conclusions;    expert   testi- 
mony. 

I.  In  general. 
§  63.  Generally. 
Export  testimony  as  to  value  of  legal  serr- 

'  ices.      11:  787.t 
Admissibility    of    export    testimony     in    ac- 
tion  lor  damages  from  es- 
cape and  explosion  of  gas. 
20:  345. 
Opinion,  when  not  admissible.     12:  293.* 
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§  64.  Conclusiveness  of  testimony  of  experts. 
Generally.    42:  753. 
Weight.     42:  755. 

Generally.     42:  755. 

As  affected  by  competency,  opportunity, 

etc.     42:  756. 
As  affected  by  bias.    42:  759. 
As  affected  by  character  of  the  opinion. 

42:  760. 
As  affected  by  basic  facts.    42:  761. 
As  against  facts  proved.     42:  762. 
A  question  for  the  jury.     42:  764. 
Submission  of  the  question  to  the  jury. 
42:  765. 
Opinions  as  to   sanity    and    insanity.      42: 

767. 
Opinions  as  to  values  and  damages.     42 :  767. 
Generally.     42:  767. 
In    eminent    domain    proceedings.     42: 

Of  professional  services.    42:  768. 

Miscellaneous  matters.     42:  769. 
Opinions  in  patent  cases.     42:  770. 
Opinions  as  to  handwriting.     42:  771. 

General  rules.     42:  771. 

Force  of.     42:  771. 

Comparison  and  seeing  party  write.  42: 
773. 

2.  Sanity  and  mental  capacity. 

§  65.  Expert  opinions  as  to. 
Admissibility;  generally.     39:  305. 
Privilege  of  witnesses.     39:  305. 

Effect  on  opinions,  generally.     39:  306. 
Waiver  of  privilege.     39:  307. 
Prom  observation  or  examination.     39:  308. 
From  the  evidence.    39:  310. 
The  general  rule.     39:  310. 
The  contrary  rule.     39:  312. 
On   hypothetical   statements    or    questions. 
39:  313. 
Admissibility.     39:  313. 
Hypothesis;  upon  what  based.    39:  313. 
Evidence  in  support  of  hvpothesis.    39: 

31.5. 
Form  of  question.     39:  316. 
Qualifications  of  experts.     39:  317. 
Basis  of  facts  or  reasons  for  opinion.     39: 

319. 
Scope.     39:  321. 

General  considerations.  39:  .321. 
Symptoms  and  causes.  39:  .322. 
Comparison ;    illustration ;     speculation. 

39:  .32.3. 
Question  of  law  for  the  court.     39:  .324. 
Questions  of  fact  for  the  jury.    39:  324. 
The  question  at  issue.     .39:  325. 
Cross-examination;    contradiction:     redirect 

examination.     .39:  .326. 
Weight.     39:  .328:   42:  767. 
Generally.     39:  328. 
.A.S   affected   by   facts   and    opportunity 

to  observe.     39:  320. 
As  affected  by  character,  bias,  and  na- 
ture of  the  question.     .39: 
.331. 
As  compared  with  other    expert    opin- 
ions.    .39:  331. 
As  compared    with    nonexpert   opinions. 

39:  3.32. 
A  question  for  the  jury.     39:  333. 


§  66.  Right  of  witness  to  give  opinion  on 

exact  issue. 
The  general  iule.     36:  64. 
Criminal  prosecutions.     36:  65. 
Evidence    with    respect    to    contracts    and 

deeds.     36:  65. 
Evidence   with   respect   to   guardianship    of 

the  insane.     36:  66. 
Evidence  in  will  contests.    36:  66. 
Contrary  cases.     36:  68. 
§  67.  Nonexpert  opinions  as  to. 
The  general  rule   as   to  admissibilitv.     38: 
721. 
When  admissible.     38:  721. 
Grounds  of  admissibility.     38:  723. 
Exceptions.     38:  724. 

States    adopting    different    rules.      38: 

724. 
Privilege  of  witness.     38:  726. 
What  constitutes  opinion  evidence.    38:  727. 
Who  may  give.    38:  728. 
Acquaintance  necessary.    38:  729. 
General  rules.     38:  729. 
Application  in  particular  eases.     38 :  730. 
In  criniinal  proceedings.     38:  730. 
In  civil  actions.     38:  731. 
A  question  for  the  trial  court.    38:  733. 
Facts  and  reasons  as  a  basis  for  an  opinion. 
38:  733. 
General  rules  as  to  statement  of.     38: 

733. 
Effect  of  failure  to  state.    38:  735. 
What  facts  may  be  stated.     38:  736. 
What   facts   warrant   an   opinion.     38: 
738. 
Scope.     38:  739. 

Confinement   to   conclusions  from   facts 

stated.     38:  739. 
Comparisons  and  conclusions  from  ob- 
servation.    38:  740. 
Conclusions  of  law  and  fact.    38:  741. 
As   to   particular   statements.     38:  741. 
In  criminal  proceedings.  38:  741. 
In  civil  cases.    38:  742. 
Time  to  which  opinion  relates.     38:  743. 
Cross-examination,    rebuttal,    and    impeach- 

ment.    38:  743. 
Weight.     38:  745. 

Generally.     38:  745. 

As  affected  by  character,  capacity,  and 

opportunity.     38:  745. 
As   affected   bv   the   facts   and   reasons 

stated.     38:  746. 
As  compared  with  expert  and  other  evi- 
dence.    .38:  747. 
A  question  for  the  jury.     38:  747. 
§  68.  —  Opinions  of  subscribing  witnesses  as 

to. 
Admissibility.     39:  715. 
Necessity  of  giving.    39:  717. 
Scope.     39:718. 
Contradiction.   39:  719. 
Weight.     39:  720. 

3.  Handwriting. 

§  6g.  Competency  of  witnesses  to. 
Nonexpert   witnesses.     63:  964. 
Generally.    63:  964. 

What  is  prima  facie  a  sufBcient  foun- 
dation for  the  opinion  of 
the  witness.    63:  966. 
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Presumptions    as    to    knowledge.     63: 

968. 
Knowledge   from   seeing  the   individual 

write.     63:  968. 
Knowledge    from    correspondence.      63: 

971. 
Knowledge  from  acknowledged  writings. 

63:  973. 
Knowledge     from     official     signatures. 

63:  974. 
Knowledge     otherwise     acquired.       63: 

975. 
Knowledge  otherwise  limited.     63:  977. 
Knowledge  acquired  post  litem  motam. 

63:  978. 
Uncertainty  of  opinion.     63:  979. 
Identity  of  the  writer.     63:  981. 
Competency    as    affected    by    previous 

comparison.     63:  982. 
Knowledge  necessary  for  proof  of  writ- 
ings    not     in     court.     63: 
983. 
Witnesses  to  ancient  writings.     63:  984. 
Expert  witnesses.     63:  985. 
§  70.  Comparison  of. 
Generally.     62:  818. 
The  English  general  rules.     62:  818. 

Before  the  statute  of  1854.    62:  818. 
At  common  law.    62:  818. 
In   the    ecclesiastical    courts.      62: 
829. 
After  the  statute  of  1854.     62:  830. 
The    various    American   general   rules.     62: 

832. 
Comparison  of  ancient  writings.     62:  861. 
Comi)arison   with   Avritings   already   in   evi- 
dence   or    in    the    record. 
62:  862. 
Writings  already  in  evidence.     62:  862. 
Writinirs  otherwise  in  the  record.     62: 
804. 
Comparison    with    writings    made    in    court. 

62:  864. 
Comparison   with  extraneous  writings.     62: 
866. 
Vriitings  proved  to  be  genuine.    62:  866. 
Writinirs  admitted  to  be  genuine.     62: 

806. 
Writings    whose   genuineness   the   other 
partv  is  estopped  to  deny. 
62:  807. 
Comparison   bv  the  inrv  and  bv  the  court. 

02 :'  so:. 

Comj.arison  by  witnc<-f's.     02:  800. 

Comparison    to    sliow    copvincr   of    signature 

(the   l!o\vland  Will  Case). 

02:  87 0. 

Cnn-ii-n'rimi    and    validitv    of   the    statutes. 

02:  S71.' 
WiMu'iit    aiiil  reli'vaiu-v  of  the  evidence.     62: 
S7l'. 
Wriulit.     02:  S71. 
l^'l('^■;l|w•y.      0:?:  S7:l. 
r'on!|.:iri--nM     of    lo^t     iTi  =  f  riiinoiits.      02:  S73. 
CoiiM  .!i-.:i!    nf    mark-    and    -[.dliiig    of    dis- 
puted in-f  riuiifiit^.     05:0.'). 
§    7-  — Competency      of     handwriting      as 

standard  for  comparison. 
1^    ii.Tii'H-.       OH:    \-l^<. 
Si;>'i   j.";' T  ni  f]ir  or,,,.*"  ,,;'  -rii  i:  ine!io-s.     on- 

•12s. 


Generally.     63 :  428. 
Opinion  of  genuineness.     63:  429. 
Statement  of  one  of  the   parties  thai 
he  wrote  the  specimen  of- 
fered.   63:  431, 
Admission  of  genuineness.    63:  432. 
Correspondence.     63:  432. 
Questions  of  identity.     63:  433. 
Circumstantial  proof.     63:  433. 
Records.     63:  435. 
Incompetent  proof.     63:  436. 
Matters  of  procedure.    63:  436. 
Finality   of   the    decision    of   the   trial 
court.     63:  437. 
What    genuine    documents    are    competent 
standards.     63 :  438. 
Copies.     63 :  438. 

Letter-press.    63:  438. 
Photographic.     63 :  438. 
Manufactured.     63:  439. 
Specimens    made    post    litem,    mortcun. 
63:  440. 
Generally.     63 i  440. 
tSpecimens  made  for  the  occasion. 
63:  440. 
Specimens  likely  to  prejudice  the  jury; 
Gambrill  v.  Schooley.    63: 
441. 
Age,   imperfection,  and  number  of  the 
standards.     63:  443. 
§  72.  — Competency  of  expert  witness  for 

comparison. 
Generally.      63:  937. 
Necessity   of   professional   knowledge.     63: 

940. 
Disclaimer  of  being  an  expert.    63:  941. 
Bank  officers.     63:  941. 
Public   officers.     63:  942. 
Bias  of  the  witness.     63:  943. 
Finalitv  of  the  decision  of  the  trial  court. 

63:  943. 
§  73.  Procedure  in  proof  of;   examination  of 

witness. 
Generally.     65:  151. 
Purpose  of  the  proof.     65:  153. 
Examination   of  the   witness.   65:  154. 
Deciphering  of  obscurities.     65:  155. 
Examination  of  witnesses    to    handwriting 

by  comparison.    63:  163. 
§  74.  Limitations  of  evidence  to. 
Immaterial  facts.     64:  303. 
Immaterial  opinions.     64:  305. 
Limits  of  expert  testimony.     64:  307. 
Proof  of  marks.     64:  313. 
Proof  of  copies.     64:  314. 
Value  or  weight  of  the  evidence.    64:  315. 
Nonexpert  testimony.     64:  315. 
Expert  testimony.    *42:771;    64:317. 

i.  Admissions  and  confessions. 

§  75.  Generally. 

Admissions  as  evidence.     12:  610.* 

Admissibility  of  declarations  and  admis- 
sions to  prove  marriage. 
12:  8.38.* 

Confession  by  infants.     36:  208. 

Competency  before  grand  jury  of  confes- 
sions or  admissions,  28: 
318. 

Adniis~iliih'ty  of  confession  made  before 
coroner.      70:  4". 
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Effect  of  admissions  by  adverse  party  to 
dispense  with  production 
of  attesting  witnesses. 
35:  346. 

Proof  of  corpus  delicti  for  purpose  of  corrob- 
orating confession.  68 : 
50,  64,  68,  71,  73. 

Admissibility  of  evidence  obtained  by  aid  of 
an  involuntary  or  inadmis- 
sible   confession.      53:  402. 
In  general.     53:  402. 
Necessity  of  identifying  things  found. 
53:  407. 

j.  Hearsay;    declarations;    res  gestasL;    priv- 
ileges. 
§  76.  Generally. 
As   to   marriage  or  pedigree.     7:  799;*   12: 

838.* 
Testimony    of   deceased   witness   at   former 

trial.     2:  78.* 
Admissibility    of    acts    and   declarations    of 
co-conspirators.       1:  273;* 
25:  197.* 
Complaints  of  pain  and  suffering.     13:464.* 
Offer  to  sell  property.     12:  609.* 
Admissibility  of  declarations   of  infant  too 
young   to   be    sworn    as  a 
witness  at  the  trial.     65: 
316. 
The  general  rule.     65:  316. 
Res  gestcB  as  an  exception  to  the  gen- 
eral rule.     65:  318. 
Admissibility  of  evidence  given  through  an 

interpreter.     17:  813. 
Conversations  by  telephone.     17:  440. 
§  77.  Relative    time     of     transaction     and 

declarations. 
How  near  the  main  transaction  must  decla- 
rations be  made  in  order 
to  constitute  part   of  the 
res  gestce.     19:  733. 
The  general  rule.     19:  733. 

Significance  of  the  word  "contem- 
poraneous."    19:  734. 
Each  case  depends  on  its  own  facts. 

19:  7.36. 
Discretion  of  the  judge.  19:  737. 
Illustrations.     19:  7.37. 

Criminal  cases.    19:  737. 

Instances  of  declarations  held 
admissible      19:  737. 
Evidence    of    previous    al- 
tercations.    19:  740. 
Instances  of  declarations   held 
no  part  of  the  res  gestce. 
19:  741. 
Declarations   by    the    prosecu- 
trix in  an  action  for  rape. 
10:  744. 
Declarations  of  co-conspirators. 
19:  745. 
Deelaratidiis       offered       in     action.- 
auainst  railwav  conipanio-; 
for  7)roporty  destroyed  or 
injuries  inflicted.     10:  74-"). 
Declaratiuiis    of    apeiits    of   tlie 

company.     10:  745. 
Declarations     of     tlie     iiijiireil 
partv  and  third  persons. 
19:  748. 
Miscellaneous  cases.    10;  750. 


§  78.  Proof  against  one,  of  declarations  ol 
another,  to  show  partnership. 

Generally.     20:  595. 

Dormant  partners.     20:  597. 

Estoppel.     20:  598. 

Letters,  circulars,  and  entries.     20:  598. 

Shipping  registers.    20:  599. 

Declarations  in  suits.     20:  599. 

§  79.  Dying  declarations. 

In   general.     56:  353. 

Whose  declarations  aamissible.    56:  358. 

Of  person  for  whose  death  the  accused 

is  not  on  trial.    56:  358. 
Of  wife  against  husband.     56:  360. 
Of  husband  against  wife.    56:  360. 
Of  infant.     56:  360. 
Of  slave.     56:  360. 
In  what  class  of  cases  admissible.     56:  360 
In  civil  cases.     56:  360. 
In  criminal  cases.     56:  365. 
In  general.     56:  365. 
In  actions  in    which    death    is  in- 
volved, but  not    the    sub- 
ject  of  the   inquiry.     56: 
365. 
In  favor  of  defendant.    56:  367. 
Subject  of  declarations.     56:  369. 
General  rule.     56:  309. 
Antecedent    and    subsequent     matters. 

56:  372. 
Opinions  and  conclusions.     56:  375. 
Mental  and  physical  conditions.     56:  381. 
Decea&sd    actually      in    extremis.    56: 

381. 
Sense  of  impending  death;  reafiirmance. 
"  56:  382. 
General  rule.    56:  382. 
Apprehension   of  immediate  death. 

56:  391. 
Abandonment  of  hope  of  recovery; 

renewed  hope.    56:  306. 
Possession      of     mental     faculties. 

56:  404. 
How   evidenced.     56:  406. 

Statements    of    deceased,    and 
surrounding  circumstances 
combined.     56:  406. 
Statements    of    deceased.     56: 

410. 
Circumstances    in    absence    of 

statement.      56:  411. 
Expression  of  physician's  opin- 
ion.    56:  413*! 
Sending     for     physician.     56: 

414. 
Sendinc:    for    priest,    etc.     56: 

415. 
Arranging     business.     56:  416. 
Conclusion  of  witness;    officers* 
certificate.     56:  417. 
Burden   and   degree  of  proof.     56: 
418. 
Belief  in  after-accountability.     56:  419. 
Frame  of  mind:    threats    of    deceased. 
56:  421. 
'iime     elapsing     l)etween     declaration     and 

death.     56:421. 
Form  and  completeness  of  declaration;   oral 
or  written.     56:  423. 
Admissibilitv     of     writing;       necessity, 
■  56 :  423. 
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Oral  testimony  of  declarations  reduced 

to   writing.     56:  425. 
Partly    written    and  partly    oral.     56: 

427. 
Substance  or  exact  words.    56:  427. 
By  signs.     56:  427. 
Incompleteness.     56:  428. 
Made  in  answer  to  questions.     56:  429. 
Declarations    made    at   difTerent    times. 

56:  430. 
Proof  of  condition,  and  declaration  by 
different     witnesses.      56: 
431. 
Miscellaneous.     56:  432. 
Competency   of   declarant   as   witness.     56: 

432. 
When  there  is  other  evidence  of  same  facts. 

56:  433. 
Questions  for  court  or  jury.     56:  434. 
Right  to  impeach  or  contradict,  and  to  sus- 
tain    declarant    and    wit- 
ness.    56:  441. 
Weight   to   which   entitled.     56:  445. 
Questions  of  practice.     56:  450. 
Presence  or  absence  of  accused.     56:  453. 
Accused  not  prejudiced.    56:  453. 
Women  in  travail.     56:  454. 
In  prosecution  for  homicide  by  commission 
of,  or  attempt  to  commit, 
abortion.    63:  916. 
§  8o.  Threats. 

Evidence   in   a   criminal  case  of  threats  of 
accused,  or  of  person   in- 
jured   or    killed.      17:  654. 
Threats  by  the  defendant.    17:  654. 

Subsequent  threats.     17:  654. 
Threats  by  the  deceased.     17:  655. 
Communicated   threats.      17:  655. 
Overt    acts   or   hostile   demon- 
strations.     17:  655. 
Uncoinmunicated  threats.     17:  657. 
To  show  who  began  the  affray. 

17:  657. 
To     corroborate     evidence     of 
conimunicated    threats. 
17:  658. 
To    show   the   attitude   of  the 
deceased.     17:  659. 
Thrents  acfainst  third  persons.     17:  661. 
By    the  defendant.      17:061. 
liy  tlie  deceased.     17:  661. 
Tlireats  bv  third  persons.     17:  661. 
HoTieral  threats.     17:  662. 
VATect  of  lapse  of  time.     17:  66.3. 
§  Soli.  Testimony   of   accused   at   coroner's 

inquest. 
Geiierallv.     70:  33. 
Competency.   70:  33. 

Iti  ireneral.    70:  33. 

Of  testimony  given  before  arrest.     70: 

35. 
Of   testimony  given    after    arrest.      70: 

40. 
For  purpose  of  impearlimont  or  rebut- 
tal.    70:4.3. 
F.fToot  of  sppfial  statutos.     70:  44. 
Frail  i.-f.  ill  relation  to.     70:  40. 
Proof  of.     70:  40. 
Olijcclions  to.      70:  46. 
XJIu-' i:i  ( ivo   ca^^ps.      70:    17. 

I'lii'e    applied    iii    trial    of    other    crime-, 
70:47. 


Confessions  and  other  evidence  secured 
at  the  inquest  or  by  th« 
coroner.    70:  47. 

§  8i.  Will  cases. 

Admissibility  of  testator's  declarations.    3: 
850.* 
To  prove  contents  of  lost  or  destroyed 

will.     38:  453. 

To  prove  execution  of  lost  or  destroyed 

will.     38:  442. 

To  overcome  or  sustain  presumption  of  revo- 
cation of  lost  or  destroyed 
will.     38:  436. 

§  82.  Privileged  communications. 

For  Privilege  of  Witnesses,  Generally,  see 
Witnesses,  VI.  §  12. 

As  to  Protection  against  Self-incrimination, 
see  Criminal  Law,'  VI.  § 
20. 

Loss  of  privilege  in  respect  to  written  con- 
fidential commtinications 
by  loss  of  their  possession 
and   control.     15:  268. 

To  attorney  during  preparation  of  -wiU. 
17:  188. 

Testimony  of  third  persons  as  to  what  pass- 
es between  attorney  and 
client.     6:  482.* 

Privileged    communications    between    attor- 
ney and  client.     6:  481.* 
Waiver  of  privilege.     6:  481.* 

Competency  of  husband  or  wife  to  prove 
nonaccess.     8:  103.* 

Admissibility  in  evidence  of  communications 
made  to  persons  serving 
in  a  judicial  capacity.  67: 
923. 

k.  Relevancy  and  materiality. 

§  83.  Generally. 

Competency  of  evidence  before  grand  jury. 
28:  318. 

How  custom  or  usage  proved.     13:  440.* 

Registration  of  deed  as  evidence  of  delivery. 
5:  121.* 

To  prove  defendant's  authority  or  permis- 
sion for  sale  of  intoxicat- 
ing liquors  by  his  servant. 
41 :  672. 

In  action  on  poliev  of  accident  insurance. 
3:  445.* 

Acquittal  or  discharge  on  criminal  charge 
as  evidence  of  want  of 
probable     cause.      64:  474. 

To  shoAV  partnership.     13:  370.* 

To  show  value  of  land  condemned.     3:  83.* 

To  mitigate  damages  for  libel.    3:  69.* 

Of  the  trailing  of  persons  bv  bloodhounds. 
42:  432. 

In  prosecution  of  carrier  for  transporting 
intoxicating  liquors.  46: 
420. 

Evidence  in  action  for  divorce  on  ground 
of     drunkenness.     34:452. 

Defense  of  Tisury  to  be  proved  ais  laid.  0 :  466.* 

Admissibility  of  telegram  on  behalf  of  per- 
son receiving  it  in  reply 
to  another.     44:  438. 

§  84.  Will  cases. 

On  i>=iie  of  testamentarv  capacitv.  general- 
ly.     2:669.* 
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Inquisiticn  of  drunkenness  as  evidence  on 
issue  of  testamentary  ca- 
pacity.    39:  227. 

Admissibility  of  coroner's  finding  to  show 
testator's  mental  condi- 
tion.    68:  295. 

Admissibility  of  evidence  of  testator's  in- 
tention as  to  ademption 
of  legacy.     1 :  203.* 

§  85.  Negligence. 

Circumstances  admissible  to  prove  negli- 
gence of  railroad  in  set- 
ting out  fires.     1 :  627.* 

Intoxication  as  evidence  of  negligence.  40: 
143. 

To  prove  negligence  of  master  in  hiring  e»- 
employee.     25:  716. 

Of  specific  acts  of  incompetency  to  charge 
master  vs^ith  negligence  in 
hiring  employee.     25:  716. 

Admissibility  of  reputation  of  servant  on 
question  of  master's  neg- 
ligence in  employing  him. 
48:  389. 

Admissibility  of  evidence  of  usage  and  cus- 
tom on  question  of.  10: 
366.* 

Proof  of  other  accidents.     5:  255.* 

Proof  of  precautions  after  accident.  12: 
559.* 

§  86.  Admissibility   of   coroner's   finding  to 
show  cause  of  death. 

In  homicide.     68:  285. 

In  action  on   claim  for  life  insurance.     68: 
288. 
In  general.     68 :  288. 
Where  finding  is  incorporated  in  proofs 

of  loss.     68:  290. 
Conclusiveness  of.     68:  294. 

In  actions  for  negligently  causing  death. 
68:  294. 

To  show  mental  condition  in  testator.  68: 
295. 

§  87.  Criminal  matters. 

Proof  of  corpus  delicti.     68:  57. 

Of  drunkenness,  when  admissible  in  crim- 
inal case.     8:  33.* 

In  prosecution  for  negligent  homicide.  61: 
298. 

In   prosecution   for  homicide  in  commission 
r  of,  or  attempt  to  commit, 

an  abortion.     63:  914. 

In  prosecution   for  homicide  in  commission 
of  unlawful  act.     63 :  397. 
Effect    of  rule    against   proof   of   other 
crimes.     63:  398. 

In  prosecution  for  homicide  in  resisting  ar- 
rest, or  of  officer  of  jus- 
tice.    66:  381. 
Motive  or  malice.     C,(]:  384. 

In  prosecution  for  homicide  resulting  from 
injuries  by  different  per- 
son acting  independently. 
67 :  4.10. 

In  prosecution  for  liomicide  in  carrying  out 
iiiilawful    conspiracv.      68: 
21.5. 
Alibi.      68:  222. 
To  sustain  information  charging  sale  of  lot- 
tery tickets.     3:  404.* 
To  prove  charge  of  kpcoinjj  disorderlv  house. 
4:  676.* 


§  88.  — Evidence  of  other  crimes. 
General  rule.     62:  194. 
To  show  motive.     62:  199. 
In  general.     62:  199. 
Common  scheme,  plan,  or  system.  62: 

199. 
Murder.  62:  200. 
Assault   with   intent    to   murder.      62: 

207. 
Arson.    62:  208. 
Other  crimes.     62 :  208. 
Concealment;    resisting  arrest;    escape. 
62:  211. 
To  show  intent.     62:  214. 
In  general.     62:  214. 
When   there  is  other  evidence  or  pre- 
sumption of  intent.      62: 
215. 
When       intent       is      immaterial.     62: 

218. 
Common  scheme,  plan,  or  system.     62: 
218. 
In  general.    62:  218. 
False  pretenses;     fraud.     62:  222. 
Forgery.     62:  224. 
Counterfeiting.      62:  225. 
Embezzlement.     62:  226. 
In   particular   instances.     62:  227. 
Murder.     62:  227. 
Assault    with    intent    to    murder. 

62:  228. 
Assault     with     intent    to    commit 

rape.     62:  228. 
Abortion  and  attempt  to  procure. 

62:229. 
Slander  and  libel.    62:  230. 
Violation  of  liquor  law.    62:  230. 
Larceny.     62:  231. 
Burglarv  and  attempts  to  commit. 

'  62:  2.36. 
Arson.  62:  238. 
Killing  and  injuring  animals.     62: 

239. 
Sending  obscene,  threatening,  etc., 

letters.     62:  239. 
False  pretenses;  fraud.    62:  240. 
Forgery.     62 :  249. 
Counterfeiting.     62 :  257. 
Embezzlement.     62:  264. 
Receiving  stolen  property.     62:  269. 
Miscellaneous  crimes.     62:  274. 
To   show  malice.     62:  277. 
To    prove    defendant's   connection   with   act 
charged.     62:  278. 
In  general.     62:  278. 
Assault  and  murder.     62:  278. 
Defiling    voung    women.     62:  281. 
Larcenv.  "  62:  281. 
Burjrlarv.     62:285. 
Robbery.     62:  288.* 
Ar^^on.  ■  62:  289. 
Forgery.      62:  289. 
Violation   of  liquor  law.     62:  290. 
C-ommon  schenio,  plan,  or  system.     62: 
291. 
To   rebut   special   defenses.     62:  299. 
In  izeneral.     62:  299. 
Insanity.     62:  .300. 
Good   character.     62:  300. 
Accident   or   mistake.    62:  300. 
When  other  crime  is  part  of  the  res  gestce. 
62 :  .308. 
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Murder.      62:  308. 

Assault    with    intent    to    murder.     62: 

313. 
Other  assaults.     62:  314. 
Rape.     62:  314. 
Larceny.     62:  315. 

Receiving    stolen    property.      62:  317. 
Burglary.     62:  317. 
Robbery.     62:  318. 
Forger  v.     62:  319. 
Arson.'  62:  319. 
Other  crimes.     62:  319. 
Relevancy.     62 :  320. 
Murder.     62:  320. 
Rape.     62:  322. 
Larceny.     62:  322. 
False  pretenses.     62:  323. 
Burglary.     62:  324. 
Forgery.    62:  324. 
Robbery.     62:  324. 
Arson.     62:  325. 

Violation  of  liquor  law.     62:  325. 
Treason.     62:  325. 
Miscellaneous.     62:  326. 
Sexual  offenses.     62:  329. 

General   rule;     previous   acts.     62:  329. 
Subsequent  acts.     62:  335. 
Acts  with  other  persons.     62:  338. 
Committed  in  resisting  arrest,  or  attempting 
to    escape    after    commis- 
sion    of     crime     charged. 
62:  338. 
Effect   of  indictment   for,  conviction  or  ac- 
quittal       of.        evidential 
crime.     62:  339. 
Indictment.    62:  339. 
Conviction.      62:  341. 
Acquittal.      62:  342. 
Election   of  offense  relied  on.     62:  344. 
Right  to  question  defendant  concerning,  on 
cross-examination.  62: 

345. 
When   not   prejudicial.     62:  347. 
Statement  or  insinuation  by  prosecution  of 

other  crimes.     62:  348. 
Xece>-itv  and   corrertnp=5«  of  instruction  to 
jury.     62:  350. 
Gonoral  rule.     62:  350. 
Xeressity.     62:  350. 
Correctness.     02:  353. 
Efl'ect      of     in«trurtion      to      disregard. 
62:  355. 
"Mi^fpllaneoup.      62:  356. 
§  89.  — Character;    reputation. 
Ritrht  of  defendant  in  friiniiial  case  to  prove 

character.      20:  613. 
l''vi(lenr-e  of  deffmlant's  cliararter  restricted 

as  to   time.     20:  612. 
Xpcos?ity  tliat  pvidpiipe  of  dofendant's  char- 
acter     he      a];i]>]ifalile      to 
trait    invrdvcd.      20:  612. 
AttarkinLT  dof(>iid;i  iit '-  iliaract  or.     20:  HOO. 
Tn    pro-ociitioii    i,,v     lcrM'].iii'j-    ili^nrilorly 
hnn^c.     -20:  t;ifi. 
KrT<'c-t  of  evidonff  of  dcfrMidaiit '<  vnnd  (diar- 
actor    til     rcliiit     pro^nmp- 
tioii      from     po~«p<-si,  iji      of 

fdou-    and    hv     \'-li'"i:       l'''''iii!:i;;l  "~      idi;i  ra:-f  or 

\>V:-,.'].        -JO-    r,l   ). 


Admissibility  of  particular  acts  or  specific 
traits   of   defendant,   gen- 
erally.    20:  614. 
On  cross-examination.    20:  615. 

Impeaching  defendant's  character  for  credi- 
bility.    20:  616. 

Rebutting  evidence  of  defendant's  good 
character.     20:  616. 

Weight  and  effect  of  evidence  as  to  char- 
acter.    20:  618. 

Effect  of  evidence  of  good  character  to 
create  a  doubt  of  guilt. 
20:  617. 

Instructions  limiting  consideration  of  good 
character  to  doubtful 
cases.     20:  618. 

Considering  evidence  of  good  character  in 
determining  degree  of 
guilt  or  crime.    20:619. 

Character  of  inmates  or  visitors  in  prosecu- 
tion for  keeping  disorderly 
house.     20:  612. 

Proving  house  disorderly  by  evidence  of  its 
general  reputation.  20: 
611. 

Character  of  accomplice  or  associate. 
20:  614. 

Proof  of  other  crimes  to  rebut  defense  of 
good   character.     62:  300. 

1.  Weight  and  sufl&ciency. 

§  90.  Generally. 

Conclusiveness  of  Testimony  of  Experts, 
see  supra,  XIII.  §  64. 

Weight  of  Expert  Opinions  as  to  Sanity  or 
Insanitv,  see  supra,  XIII. 
§  65. 

Weight  of  Nonexpert  Opinions  as  to  Sanity 
or  Insanitv,  see  supra, 
XTTT.  §  67.  ' 

The  scintilla  doctrine.     2:  .340;*    4:  778.* 

Of  intoxication  as  evidence  of  negligence. 
40:  145. 

Sufficiency  of  evidence  to  establish  negli- 
gence respecting  escape 
and  explosion  of  gas. 
29:  346. 

To  prove  defendant's  responsibility  for  sale 
of  intoxicating  liqiior  by 
his    servant.     41 :  673. 

Of  marriage.     7 :  799.* 

As  to  sanity  or  insanity  at  time  of  mar- 
riage.  '40:  742. 

Evidence  necessary  to  satisfy  or  shift  bur- 
den as  to  sanity.     36:  735. 

To  overcome  written  instrument.    5:  159.* 

Degree  of  proof  required  to  establish  fraud. 
4:  383;*    10:  606.* 

To  warrant  reformation  of  instrument,  evi- 
dence must  be  clear  and 
satisfactory.      3:  190.* 

What  must  be  proved  to  set  aside  convey- 
ance  for  fraud.     3:  802.* 

Conclusiveness  of  proofs  of  loss  as  against 
insured  or  his  beneficiaries. 
44:  S46. 

Probative  value  of  various  fact's  as  tending 
to  show  culpability  of 
ma=for  in  cinplovnu'iit  of 
serv-ants.     48:  37S. 
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Conclusiveness  and  effect  of  tables  of  eK- 
pectancy  of  life.     40:  560. 

Value  or  weight  of  testimony  of  experts  as 
to  handwriting.     42:  771. 
Of  testimony  of  nonexperts.    64:  315. 

Comparison   of   handwriting.      62:  871. 

Weight  of  testimony  of  subscribing  wit- 
nesses as  to  sanity  or  in- 
sanity.   39:  720. 

§  91.  Will  cases. 

Duty  of  court  to  determine  sufficiency  of 
evidence  on  issue  of  devi- 
savit   vel   non.     2:  663.* 

Suicide  as  evidence  of  testamentary  inca- 
pacity.    24:  577. 

SufSciency  of  evidence  to  prove  execution  of 
lost     or     destroyed     will. 
38:  441. 
Number  of  witnesses  required.     38:  443. 

Sufficiency  of  evidence  to  prove  contents  of 
lost     or     destroyed     will. 
38:  446. 
Number    of     witnesses     required.     38: 

450. 
Proof  of  part  of  contents.     38:  452. 

§  92.  Criminal  cases. 

Proof  of  corpus  delicti.    68:  57. 

Sufficiency  of  evidence  before  grand  jury  to 
sustain  indictment.  28: 
324. 

Sufficiency  of  evidence  to  prove  perjury. 
10:  749.* 

Sufficiency  of  proof  in  prosecution  for  incit- 
ing or  abetting  suicide. 
66:  307. 

Sufficiency  of  proof  in  prosecution  for  re- 
ceiving deposit  in  bank 
knowing  of  its  insolvency. 
31:  125. 

In  prosecution  for  homicide  in  commission 
of  an  unlawful  act. 
63:  398. 

In  prosecution  for  homicide  in  commission 
of,  or  attempt  to  commit, 
an  abortion.    63:  918. 

In  prosecution  for  carrying  out  unlawful 
conspiracy.     68:  217. 

Circumstantial:  necessity  of  instruction  as 
to.     69:  193. 

§  93.  —  Reasonable  doubt. 

What  con>titutes  a  reasonable  doubt  in 
criminal  cases.     17:  705. 

Effect  of  evidence  of  good  character  to  raise 
reasonable  doubt.    20:  609. 

As  affecting  alibi.    41:  530. 

As  afTccting  defense  of  insanity.     39:  737. 

§  94.  — Measure  of  proof  of  insanity. 

Beyond   a   reasoiiable   doubt.     39:  737. 

To  the  satisfaction  of  the  jury.     39:  737. 

A  preponderance  of  the   evidence.     39:  739. 
npiioral    rules.      30:  739. 
What  constitutes  a  sufTicient  preponder- 
ance.    39:  740. 

Clearlv  proved,  reasonable  certaintv.  etc. 
3!):  712. 

Reasonal>Ie  doubt  of  insanity.     .'^9:  74:). 
•  if-nora]  nilos.     r>0  :  729. 
Wliat    r-onstitiit('~       M'asdnoblr       doub':. 

.SO:  715. 
Sijlinii-sjo'i  lit  ilic  (|Ui^~tion  to  t!ie  jurv. 
r!'.*:  747. 


§  95.  — Burden  and  measure  of  proof  as  to 

alibi. 
Proof    by    defendant    lieyond    a    reasonable 

doubt.     41 :  530. 
Proof  by  defendant  by  a  preponderance  of 
evidence.     41:  530. 
General  rules.    41 :  530. 
As   affected   by    reasonable    doubt    on 
whole  case.    41:531. 
Proof  by   defendant  to   raise   a   reasonable 

doubt.     41 :  533. 
Proof  by  prosecution  beyond  a  reasonable 
doubt.    41:534. 
General  rule  as  to    burden    of    proof. 

41:  534. 
Measure  of  proof.    41:  537. 
Consideration     of     all     the     evidence. 

41 :  538. 
How  jury    should    be    instructed.    41: 
539. 
Time  covered  by  proof,    41:  541. 


EXAMINATION. 


Under  Civil  Service  Law,  see  Civil  Service, 

6-12,   16-20. 
Of     Criminal,     without    His     Consent,     see 

Criminal  Law,  99. 
Of   Person   of   Witness,   see   Discovery   and 

Inspection,  11. ;   Evidence,  1040-1044. 
Of  Witnesses,  see  Witnesses,  II.;   III.  §§  8- 

13. 
Of  Jurors,  see  Jury,  II.  c,  d. 
Of  Insured  After  Accident.  Liability  for  In- 

jurv    Resulting,    see   Insurance,    VI.    b, 

3,  i. 
Of  Municipal  Books   and  Records,   see  Mu- 
nicipal Corporations.  II.   i. 

Editorial  Notes. 

Power  to  compel  plaintiff  to  submit  to 
phvsical  examination.  14: 
466. 


EXAMINERS  OF  TITLE. 

As  County  Officers,  see  Officers,  62. 


EXCAVATION. 


Tn  Street,  Injury  by,  see  Highways,  234,  238, 

271. 

Injuring  Support  to  Land,  see  Lateral  Sup- 
port. 

XeirliLrence   as   to,   see  Negligence,   94,    146- 
148. 

Editorial  Notes. 

Xprrljoence  as  to.  see  Negligence,  §  7. 

"-^utllciency  of  general  allegations  of  negli- 
gence  as   to.     59:  2.52. 

I'liaor  highways.      14:  398. 

Durv  of  owner  in  making  excavations,  lie 
569.* 
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Liability  of  muaicipality  for  injuries  to 
travelers  caused  by  per- 
sons using  space  under 
street.     61 :  583. 


EXCEPTIONS. 


Bill  of,  see  Appeal  and  Error,  IV.  o. 
Generally,  see  Appeal  and  Error,  V.;  Trial, 

I.  f. 
To  Award,  see  Arbitration,  21. 
In  Deed,  see  Deeds,  II.  d,  2. 
To  Depositions,  see  Depositions,  III. 
Creation  of   Easement  by,   see   Easements, 

14-20. 
Burden 'of  Proving,  s«e  Evidence,  II.  d. 
Negation  of,  in  Indictment,  see  Indictment, 

etc.,  II.  c. 
Pleading  of,  see  Pleading,  II.  e. 
To  Order,  see  Prohibition,  37. 
Before  Referee,  see  Reference,  9,  10. 

♦•» 


EXCHANGE. 

As  Consideration  for  Default  of  Correspond- 
ent in  Collection  of  Paper,  see  Banks, 
246. 

Effect  of  Provision  for,  on  Negotiability  of 
Notes,  see  Bills  and  Notes,  77-82. 

Of  Real  Estate,  see  Brokers,  14,  15. 

As  Affecting  Duty  to  Accept  Draft,  see  Con- 
tracts, 317. 

Editorial  Notes. 

Provision    for,    as    affecting    negotiability. 
27:222. 


EXCHANGES. 


Seat  in,  Passing  to  Trustee  in  Bankruptcy, 

see  Bankruptcy.  26. 
Supplementary   Proceedings   to   Reach   Seat 

in,  see  Execution,   18. 
Levy  on  Seat  in.  see  Levy  and  Seizure,  13. 
Taxation  of  Seat  in,  see  Taxes.  104. 
Amending     Charter     as     to     Gratuities     to 

Families     of     Deceased     Members,     see 

Benevolent  Societies,  34. 
As    to    Rights,    Duties,    and    Liabilities    of 

Stock  Brokers,  soe  Brokers.  I. 
As   Unlawful   Combination,   see   Conspiracv, 

130,    134. 
Court's  Power   to  Correct  Abuses   by  Com- 
mittee, see  Courts.  220. 
Protection  of  Quotations  bv.  see  Injunction. 

128;   Property,  2. 

1.  An  incorporated  luilk  exchange  is  not 
engaged  in  buying  and  soiling  milk,  where 
it  merely  looks  up  a  dealer  in  each  case  to 
purchase  the  milk  directly  from  the  pro- 
ducer, at  a  price  fixed  bv  the  exchange. 
People  V.  Milk  Exchnnire.  l'4o  N'.  Y.  207.  30 
N.  v..  10rt2.  27:  4:17 
Compulsory  service  by;  discrimination. 

See  also  infra,  iMlitorial  Xotes. 

2.  The   doctrine  that   when   private   prop- 


erty is  devoted  to  a  public  use  and  becomes 
affected  with  a  public  interest  it  ceases  to 
be  juris  privati  only,  and  is  subject  to  pub- 
lic regulation,  applies  to  the  furnishing  of 
market  reports  to  ttie  public  by  the  Chicago 
Board  of  Trade.  New  York  &  C.  Grain  «fc 
S.  Exch.  V.  Chicago  Bd.  of  Trade,  127  111. 
153,  19  N.  E.  855,  2:  411 

3.  The  Chicago  Board  of  Trade  cannot, 
after  having  so  conducted  its  affair  for  a 
long  term  of  years  as  to  create  a  standard 
market  for  agricultural  products,  and,  in 
concert  with  telegraph  companies,  built  up 
a  system  for  the  instantaneous  and  con- 
tinuous indication  of  that  market,  until 
such  system  has  become  impressed  with  a 
public  interest,  be  allowed  to  discriminate 
between  persons,  and  say  that  one  shall  and 
another  shall  not  receive  the  market  re- 
ports, when  all  are  equally  willing  to  con- 
form to  reasonable  rules  on  the  subject  and 
pay   for  the  information.  Id. 

4.  Hence, — ^Held,  that  the  Chicago  Board 
of  Trade,  and  the  telegraph  companies  act- 
ing in  connection  with  it,  have  no  right  to 
refuse  to  furnish  the  New  York  &  Chicago 
Grain  &  Stock  Exchange — an  Illinois  cor- 
poration organized  for  buying  and  selling 
grain — with  the  regular  telegraphic  "ticker" 
market  quotations,  it  appearing  that  such 
exchange  was  willing  to  conform  to  the 
regulations  of  the  board  of  trade  in  ref- 
erence to  furnishing  such  quotations,  and 
to  pay  for  the  same,  and  that  it  was  not 
engaged  in  a  gamblin?  or  "bucket  shop" 
business.  Id. 

5.  The  fact  that  a  livestock  market  owned 
by  a  private  corporation  is  the  largest  in 
the  world  does  not  make  the  business  there- 
in of  an  incorporated  stock  exchange  which 
has  no  corporate  relation  with  the  market 
company  a  public  business,  such  that  the 
exchange  can  be  compelled  to  deal  with  all 
persons  at  that  market  without  discrimin- 
ation. American  Livestock  Com.  Co.  v. 
Chicago  Livestock  Exch.  143  111.  210,  32  N. 
E.  274,  18:  190 
Membership;    by-laws. 

Right  of  Third  Person  to  Invoke  Illegality 
of  By-Laws  or  Contract  of,  see  Con- 
tracts, 543. 

Estoppel  of  Member  of,  see  Estoppel,  138, 
152. 

6.  A  by-law  of  a  board  of  trade  is  not 
made  unreasonable  or  against  public  policy 
by  the  fact  that  it  deprives  members  on 
trial  before  the  directors  for  violation  of  its 
rules,  of  the  aid  of  professional  counsel. 
Green  v.  Chicago  Bd.  of  Trade,  174  111.  585, 
51   N.  E.  509,  49:  365 

7.  A  by-law  of  a  board  of  trade  is  not 
unreasonable  or  in  contravention  of  public 
policy,  which  provides  a  committee  of  the 
directors  to  investigate  charges  of  grave 
offenses  or  dishonesty  against  a  member, 
to  determine  whether  or  not  formal  charges 
shall  be  preferred  against  him.  althoueh 
the  investigation  is  to  be  made  without  his 
knowledge,  and  the  charges,  if  preferred,  are 
to  be  tried   by  the  directors.  Id. 

S.  .\  by-law  of  a  livestock  exchange  lim- 
it inj:  the  number  of  solicitors  that  anv  mem- 
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ber  shall  employ,  with  a  provision  for  its 
enforcements  by  fines,  suspension,  or  expul- 
sion from  membership,  is  an  unlawful  re- 
striction on  freedom  of  trade  and  business. 
People  ex  rel.  Mcllhany  v.  Chicago  Live- 
stock Exch.  170  111.  556,  48  N.  E.  1062, 

39:  373 

9.  The  existence  of  contracts  on  the  part 
of  customers  for  the  future  purchase  or  sale 
of  commodities  at  a  stock  exchange  does 
not  prevent  the  trial  of  the  member  through 
whom  the  contracts  were  made  for  violation 
of  the  rules  of  the  exchange,  although  the 
result  may  be  to  expel  him  and  prevent 
the  customers  from  carrying  out  their  con- 
tracts as  made,  since  they  must  be  pre- 
sumed to  have  dealt  with  him  with  ref- 
erence to  the  rules,  which  provide  for  his 
suspension  or  expulsion  for  misconduct. 
Green  v.  Chicago  Bd.  of  Trade,  174  111. 
585,  51  N.  E.  599,  49:  365 

10.  The  transfer  to  a  corporation  by  its 
former  manager,  of  a  certificate  of  member- 
ship in  an  incorporated  exchange  which  he 
held  merely  as  its  representative,  and  the 
request  of  the  corporation  that  a  certificate 
be  issued  to  its  present  manager,  do  not 
give  the  corporation  or  its  new  manager 
any  rights  as  a  member  of  such  exchange, 
where  the  rules  of  the  latter  require  a 
formal  application  for  membership,  with 
payment  of  an  initiation  fee  and  an  ap- 
proval of  the  new  member  by  the  board  of 
directors.  American  Livestock  Com.  Co.  v. 
Chicago  Livestock  Exch.  143  111.  210,  32  N.  E. 
274,  18:  190 
Transactions  on  margin. 

Broker    Carrying    Stock    or    Provisions    on 

Margin,  see  Brokers,  2-11. 
Injunction    against    Payment    of   Deposited 

Margins,    see    Injunction,   229. 
See  also  Contracts,  III.  d. 

11.  The  fact  that  a  call  for  margins  might 
have  been  defeated  by  a  party  who  made 
the  deposit  under  §  1  of  rule  20  of  the  Chi- 
cago board  of  trade,  by  showing  that  an  al- 
leged rise  in  the  market  was  fictitious,  does 
not  preclude  him  from  showing,  on  a  hear- 
ing before  a  committee,  that  the  alleged 
rise  in  the  market  was  fictitious.  Rvan  v. 
Cudahy.  157  111.  108,  41  N.  E.  760,       49:  353 

12.  The  refusal  by  a  committee  of  the 
Chicago  board  of  trade  to  hear  evidence 
that  the  alleged  market  price  on  which  the 
right  to  a  margin  deposit  depends  was 
fictitious  is  in  violation  of  §  7  of  rule  20, 
and  renders  its  decision  against  the  party 
nfi"ering    such    evidence   invalid.  Id. 

13.  The  committee  of  the  Chicago  board 
of  trade,  appointed  under  §  6  of  rule  20  to 
determine  the  rights  in  a  margin  deposit, 
is  a  tribunal  of  limited  jurisdiction  the 
judgment  of  which  is  not  binding  unless 
the  proceedings  are  in  accordance  with  the 
charter  and  by-laws  of  the  board.  Id. 

Editorial  Notes. 

Review    of    decisions    of,   asrainst    members. 

49:  358.  361,  364. 
Compulsorv  service  hv  board  of  trade.     15: 

322.' 


EXCISE. 

Disqualification    of  JVIember    of    Board    of, 

see  Boards,  8,  9. 
Tax     for,     see     Intoxicating    Liquors,     II.; 

Taxes,  561. 
Suspension  of  Inspector.     See  Officers,  152, 

153. 


EXCLUSIVE   PRIVILEGES. 

Grant  of,  by  Carrier  to  Hacks,  Carriages, 
etc.,  see  Carriers,  1045-1067. 

In  Publication  of  Statutes,  see  Constitu- 
tional Law,  336. 

Impairment  of  Contract  Granting,  see  Con- 
stitutional Law,  1175. 

Injunction  against  Grant  to  Other  Company, 
see  Injunction,  311. 

Specific  Enforcement  of  Contract  for,  see 
Specific   Performance,  64. 

Exemption  from  Corporate  Debts  as,  see 
Taxes,  203. 

To  Remove  Garbage,  see  Constitutional 
Law,  456-461. 

To  Electric  Light  Company,  see  Electric 
Lights,  2^. 

To  Maintain  Ferry,  see  Ferry,  14r-21. 

Of  Gas  Company,  see  Gas,  2—4. 

To   Fish,   see   Fisheries,  31,  32. 

Of  Railroad  in  Street,  see  Highways,  139- 
141. 

To  Remove  Dead  Animals,  see  Municipal 
Corporations,    211. 

To  Maintain  Gas  Pipes,  see  Municipal  Cor- 
porations, 389 ;  Pleading,  276. 

To  Street  Railway  Company,  see  Street 
Railways,  31-36. 

To  Water  Company,  see  Waters,  III.  a. 

See  also  Constitutional  Law,  11.  a;  Monop- 
oly. 


EXCOMMUNICATION. 

Slanderous  Charge  of,  see  Libel  and  Slander, 

60. 
Of  Church  Member,  see  Religious  Societies, 

VI. 
See  also  Courts,  235. 


EXCURSIONISTS. 


Right  to  Return  on  Same  Train,  see  Car- 
riers, 305. 

Riding  on  Platform  of  Train,  see  Carriers, 
305,  306. 


EXCURSION  TICKET. 

Election  for  Defects  in,  see  Carriers,  377- 
380,   385. 

Liability  for  Injuries  while  Using,  see  Car- 
riers, 660. 

In  General,  see  Carriers,  II.  a,  10,  b. 
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EXCUSABLE  HOMICIDE— EXECUTION,  I. 


EXCUSABLE  HOMICIDE. 
See    Homicide,    III. 


EXECUTED  TRUST. 


See  Trusts,  43. 


EXECUTION. 


T.  In  General. 
II.  Supplementary  Proceedings. 
III.  Editorial  Notes. 

Of  Writing  Required  by  Statute  of  Frauds, 

see  Contracts,  I.  e,  5,  6. 
Of   Instrument,   Preliminary    Proof   of,   see 

Evidence,  815-822. 
Of  Contract  by  City,  see  Municipal  Corpo- 
rations, 294-298. 
Of  Will,  see  Wills,  I.  b. 
Estoppel  to  Question  Legality  of,  see  Bail 

and  Recognizance,  8. 
Of  Prisoner,  Certiorari  to  Review  Decision 

as  to,  see  Certiorari,  41. 
Shortening  Time  Between  Sentence  and,  see 

Constitutional  Law,  112. 
Mode  of  Inflicting,  see  Criminal  Law,  208- 

211. 
Changing  Mode  of,  see  Criminal  Law,  190. 
Of  Reprieved  Criminal,  see  Criminal  Law, 

268,  269. 
Demand  as  Condition  of  Recovering  Money 

Collected  on,  see  Action  or  Suit,  31. 
Effect  of  Sale  Under,  on  Dower  Right,  see 

Dower,  31-34,  74. 
Right  to  Bring  Second  Action  Where  Judg- 
ment in  First  Not  Enforceable  by,  see 

Ejectment,  36. 
Admissibility    in    Evidence,    see    Evidence, 

1004. 
Exemption  from,  see  Exemption. 
False    Imprisonment   under,   see   False   Im- 
prisonment, 44. 
Issuance    and    Return    as    Satisfaction    of 

Judgment,  see  Judgment,  3S2. 
Sales  under,  see  Judicial  Sale. 
Levy  on,  see  Levy  and  Seizure. 
Mode  and  Sufficiency  of  Levy  on.  see  Levy 

and  Seizure,  II. 
Right  of  Creditor  to  Possession  and  Rents 

of   Property   Levied   on,   see   Levy    and 

Seizure,   64. 
Satisfaction  of.  as  Waiver  of  Right  to  New 

Trial,  see  New  Trial,  64. 
Effect  of,  on  Right  of  Stoppage  in  Transitu, 

see  Sale,   143. 


T.  Tn    (''.piKMTtl. 

Apniii-t    Ailniinist  ratni-.    soo    Kxecutrirs    nnd 

Arliuiiii<tr,-ifnT<.  2<in. 
For   i:.litr,rii\l  Xolos.  ^co  infi-n.  TIT.  §S  1.  2.  4. 

1.   TliP    woi'ds    "prncp=';    in    an    aetiVm""    in- 
cVinV-    an    p\pcniinn.      -Toliri^nn    v.    ]-]IlNin~.    00 

Kv.  ■: '■..;.  1;^,  s.  w.  44S.  S:  ."..--2 


Right  to;   against  whom. 

Against  Stockholder,  see  Corporations,  626. 

Against  Member  of  Limited  Partnership,  see 

Constitutional  Law,  915. 
Against  Receivers,  see  Receivers,  124, 
For  Editorial  Notes,  see  infra.  III.  §  1. 

la.  The  right  to  an  execution  for  the  un- 
paid balance  of  a  judgment  against  a  non- 
resident as  to  whom  jurisdiction  is  obtained 
only  by  attachment  and  publication,  after 
exhausting  the  property  attached,  cannot 
be  given  by  statute,  even  to  reach  other 
property  within  the  state.  Kemper- Thom- 
as Paper  Co.  v.  Shyer,  108  Tenn.  444,  67  S. 
W.  856,  58:  173 

2.  Execution  cannot  be  ordered  to  issue 
against  a  city  in  an  action  for  damages. 
Pekin  v.  McMahon,  154  HI.  141,  39  N.  E. 
484,  27 :  20& 
Against  what. 

What  Property  Exempt,  see  Exemptions. 
What  Property   Subject   to,  see  Levy   and 
Seizure,  I. 

3.  The  writ  of  fieri  facias  upon  a  judg- 
ment for  a  fine  against  a  person  convicted 
of  a  misdemeanor  ought  to  run  against 
goods  and  chattels  and  real  estate.  Gill  v. 
State,  39  W.  Va.  479,  20  S.  E.  568,  26:  666- 
Time  of  issuing. 

For  Editorial  Notes,  see  infra.  III.  §  1. 

4.  An  execution  cannot  be  said  to  be  is- 
sued within  the  meaning  of  the  statute  re- 
quiring it  to  be  issued  within  one  year  in 
order  to  preserve  the  lien  of  a  judgment,, 
until  it  is  delivered  to  an  officer  to  execute. 
Pease  v.  Ritchie,  132  111.  638,  24  N.  E.  433. 

8:  566. 

5.  Execution  upon  an  original  judgment 
cannot  be  had  after  a  judgment  of  fiat  in 
a  scire  facias  thereon.  Wright  v.  Ryland, 
92  Md.  645,  48  Atl.  163,  53:  702- 
Amendment;  validating. 

6.  An  execution  issued  without  the  seal 
required  by  statute  is  not  void,  but  may 
be  amended  after  a  sale  of  property  under 
it,  under  a  statute  empowering  courts,  in 
furtherance  of  justice,  to  amend  any  proc- 
ess by  correcting  a  mistake  in  any  respect. 
Kipp  V.  Burton,  29  Mont.  86,  74  Pac.  85, 

63:325- 

7.  An  act  of  the  court  is  not  necessary 
to  validate  an  execution  from  which  the 
seal  was  omitted,  under  a  statute  making 
valid  all  judicial  sales,  and  directing  that 
all  irregularities  in  the  issuance  of  the  exe- 
cution shall  be  disregarded.  Id. 
Return. 

Effect    of    Statement    in,    on    Judgment    in> 

Ejectment,  see  Ejectment,  35. 
Return  of  Levy,  see  Levy  and  Seizure,  II. 

8.  The  return  of  the  officer  selling  prop- 
erty under  execution,  that  it  sold  for  a  cer- 
tain sum,  is  not  conclusive  in  favor  of  the 
pnrohnser  that  the  price  was  paid.  Meherin 
V.  Ambrose,  131  Cal.  681,  63  Pac.  1084. 

54 :  272 
Lien  of. 

Prioiitios  under,  see  T^evy  and  Seizure,  67; 

T!oal  Property,  68,  69. 

0.  A   fieri   facias  is  a  lien  under  W.  Va. 

'"ndp.  chap.  141.  S  2.  upon  personal  property 

iidt  ')f  such  nature  as  to  be  leviable,  owned' 
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by  the  debtor  before  its  return  day,  if  dock- 
eted as  required  in  said  section,  without 
any  further  notice;  but  if  not  so  docketed 
it  is  not  a  lien  as  against  a  bona  fide  pur- 
chaser, whether  he  purchased  before  or 
after  the  return  day.  Wiant  v.  Hays,  38 
W.  Va.  681,  18  S.  E.  807,  23:82 

10.  The  interest  of  the  assured  in  a 
twenty-year  distribution  policy  of  insur- 
ance on  his  life,  which  will  cease  on  his 
failure  to  pay  premiums,  is  not  an  estate 
within  the  meaning  of  a  statute  making  an 
execution  a  lien  from  the  time  it  is  placed 
in  the  hands  of  the  officer  on  all  the  per- 
sonal estate  of  or  to  which  the  judgment 
debtor  is,  or  may  afterwards  and  before  the 
return  day  of  the  writ  become,  entitled. 
Boisseau  use  of  Robson  v.  Penn,  100  Va. 
207,  40  S.  E.  647,  '  57:  380 
Payment. 

Attorney's  Authority  as  to,  see  Attorneys, 
53. 

11.  The  right  to  pay  a  debt  to  the  sheriff 
if  he  has  an  execution  against  the  creditor 
for  the  amount  due,  under  Wis.  Rev.  Stat. 
§  3028,  does  not  extend  to  a  judgment  which 
is  exempt  because  rendered  for  the  value  of 
exempt  property.  Below  v.  Robbins,  76 
Wis.   600,  45  N.  W.  416,  8:  467 

12.  Failure  to  return  an  execution  does 
not  raise  a  presumption  in  favor  of  the 
debtor  that  it  was  paid  to  the  sheriff,  es- 
pecially where  it  is  shown  that  the  debtor 
was  not  at  the  time  possessed  of  personalty 
out  of  which  the  execution  could  have  been 
satisfied.  Paxton  v.  Rich,  85  Va.  378,  7  S. 
E.  531,  1:  639 
Stay. 

1.3.  An  execution  on  a  judgment  in  favor 
of  the  makers  of  a  note,  after  the  rescission 
of  a  contract  in  which  it  was  given,  against 
the  payees,  who  have  indorsed  it  to  bona 
fide  holders  before  maturity,  should  be 
stayed  until  defendants  are  relieved  of  their 
liability  as  indorsers.  Baker  v.  Brem,  103 
N.  C.  72,  9  S.  E.  629,  4:  370 

14.  Execution  should  be  stayed  on  a  judg- 
ment in  ejectment  in  favor  of  nonresident 
plaintiffs  until  payment  of  damages  due 
from  them,  by  virtue  of  their  inheritance 
of  other  property,  to  defendant  for  breach 
of  covenant  of  an  ancestor  in  relation  to  the 
land  in  suit,  although  their  title  to  it  was 
derived  from  another  source;  and  in  such 
case  the  amount  of  the  damages  should  be 
assessed  in  the  ejectment  suit.  Foote  v. 
Clark,  102  Mo.  394,  14  S.  W.  981,       11:  861 


n.  Supplementary    Proceedings. 

f        Exemption  of  Wages,  see  Exemptions,  56. 
'        For  Editorial  Notes,  see  infra,  III.  §  3. 

15.  The  rendition  of  a  money  judgment 
and  award  of  execution  does  not  exhaust 
the  court's  jurisdiction,  but,  in  case  the 
execution  is  returned  unsatisfied,  it  may 
entertain  an  application  for  a  receiver  to 
impound  the  debtor's  assets  as  a  proceed- 
ing auxiliary   to   the   primary   suit.     Phelps 


V.  Mutual  Reserve  Fund  L.  Asso.  50  C.  C.  A. 
339,  112  Fed.  453,  61:  717 

16.  Where,  in  proceedings  supplementary 
to  an  execution,  money  seeming  to  belong  to 
the  judgment  debtor  has  been  discovered  in 
the  possession  of  a  third  party,  and  such 
party  has  been  directed  to  pay  it  into  court, 
and  a  receiver  has  been  appointed  to  take 
charge  of  it,  he  cannot  maintain  an  action 
against  the  persons  laying  claim  to  it,  for 
the  purpose  of  determining  who  has  the 
superior  right  thereto;  such  question  must 
be  settled  by  the  filing  of  interpleaders  in 
the  supplementary  proceedings  and  the  con- 
testing of  the  conflicting  claims  therein. 
Wilson  V.  Chichester,  107  N.  C.  386,  12  S.  E. 
139,  10:  572 

17.  Proceedings  supplementary  to  execu- 
tion being  intended  to  take  the  place  of  a 
creditors'  bill,  it  is  proper,  in  such  proceed- 
ings, to  order  an  execution  debtor  to  make 
an  assignment  to  a  receiver  of  his  title  to 
an  interest  in  a  stock  exchange.  Habemcht 
V.  Lissak,  78  Cal.  351,  20  Pac.  874,        5:  713 

18.  A  seat  or  membership  in  a  stock  ex- 
change is  property  subject  to  be  applied  to 
the  debts  of  the  owner,  although  the  consti- 
tution and  by-laws  of  the  exchange  provide 
that  "n6  member,  under  any  circumstances, 
shall  be  deemed  to  have  or  claim  or  possess 
any  individual  right,  title,  or  interest  in 
the  property  or  assets  of  the  association, 
except  when  the  same  shall  be  finally  dis- 
solved," and  that  any  application  for  mem- 
bership may   be   rejected.  Id. 

19.  Examination  of  a  wife  on  supplemen- 
tary proceedings  against  her  husband,  with 
respect  to  property  in  her  possession,  is  not 
an  examination  "for  or  against  her  hus- 
band," within  the  meaning  of  2  Hill's 
(Wash.)  Code  Proc.  §  1649,  requiring  the 
husband's  consent  to  her  examination  for 
or  against  him.  Frankenthal  v.  Solomon- 
son,  22  Wash.  460,  55  Pac.  754,  44:  311 


m.  Editorial  Notes. 

§  I.  Generally. 

When  sheriff  may  act  by  deputy.     3:  440.* 

Against  personal  representative;  void.  3: 
812.* 

Purchase  of  real  estate  of  partnership 
under.     28:  173. 

First  and  last  davs  in  computing  time  for. 
49 :  233. 

Injunction  against.     30:  98. 

Constitutionality  of  imprisonment  on.  34: 
634. 

On  justice's  judgment  filed  with  county 
clerk.     2:  831.* 

Right  to  judgment  and  execution  for  defi- 
ciency after  mortgage 
foreclosure.     4:  205.* 

Right  of  possession  as  between  receiver  and 
creditor  levying  an  execu- 
tion on  property.    20:  392. 

Effect  of  issuance  of  execution  against  one 
joint  tort  feasor  upon  lia- 
bilitv  of  other.     58:  419. 
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On  corporate  stock;  effect  of  pledge  or  other 
transfer     not     made     in 
books    of    company.     67: 
656. 
Loss  of  profits  as  element  of  damages  for 
seizure  under  wrongful  ex- 
ecution.    52:  57. 
Loss  of  priority  of  execution  by  consent  of 
creditor  to  delay  or  post- 
ponement     of      sale.     27: 
374. 
§  2.  Death  of  one  of  parties  after  judgment 

as  affecting  remedy  by. 
Death  of  sole  judgment  creditor.     61:  353. 
Before  issuance.     61:  353. 
In  general.     61 :  353. 
After  assignment  of  the  judgment. 
61:  359. 
After   issuance,   but    before    levy.     61: 

360. 
After  levy,  but  before  sale.     61:361. 
Death  of  sole  judgment  debtor.     61:362. 
Before  issuance.     61 :  362. 
In  general.     61 :  362. 
Distinction  between  personalty  and 

realty.     61 :  373. 
Where   a   specific   lien   exists.     61: 

374. 

Execution    tested    prior    to    death, 

but  issued  after.     61 :  376. 

After    issuance    of    original    writ, 

but  before  alias  or  pluries. 

61:378. 

After  issuance,  but  before   delivery  to 

sheriff.     61:380. 
After    delivery,    but    before    levy.     61 : 

381. 
After  levy,  but  before  sale.     61:382. 
After  sale,  but  before  execution  of  deed. 
61:  386. 
Civil  death  of  debtor.     61:  386. 
Death   of   one   of   several   judgment   credit- 
ors   before    issuance.     61: 
386. 
Death  of  one  of  several  judgment  debtors. 
61:387. 
Before   issuance.     61 :  387. 
In  general.     61 :  387. 
Distinction  between  realtv  and  per- 
.'ioiialty.     01 :  389. 
After    issuance,    but    before    lew.     61: 

391. 
After  levy,  but  before  sale.     61:  391. 
§  3.  Supplementary  proceedings. 
Exemption  of  ofTicer's   salary.     54:506. 
EfTect  of  bankruptcy  on  supplementary  pro- 
ceedings.    45 :  193. 
N'^cessity   of    return    of.    as    a    condition    of 
riirht  of  jndLiiiU'nt  creditor 
to   procure   a    receivership. 
.^;l:  540. 
Exliaiiitin^r  rcmpili<'-   at    law   as  a   con'lirion 

of    i-i-lit     of.     .3:!:  550. 
§  4.  Equitable  remedy. 

'I Vj    .siihjrft    choses    in    actinn    to    judprmcnt 
after    r''turii    uf    iki    prop- 
erty-    fniiinl,      0.",  :  f,':',. 
n.-'iifral    principle.     (;:;:t;7:;. 
Enactment    of    -tuMitp    .'v  i'l'Mii-iii^r    ihc 
iiriLjinal     iuri-i.l  irt  irin.      ti:1  .- 


Effect  of  statutory  enactment  to  abro- 
gate the  original  rule.   63: 
691. 
Statutory   remedy   less   adequate.     63: 

693. 
Existence  of  legal  remedy.     63:  694. 
Effect  of  discharge  from  imprisonment 
under  insolvent  law.     63: 
694. 
Choses    in    action    within    meaning    of 
rule.     63 :  697. 
Unassigned    dower.     63:  697. 
Debt    due    corporation    for    unpaid 

stock.     63 :  698. 
Debt  due  from  government  or  mu- 
nicipality.    63:701. 
Claim  of  damages  for  a  tort.     63: 

703. 
Future  salary  or  earnings;  earned, 
but  not  payable.     63:  704. 
Property    in    custodia    legia.    63: 
704. 
In  Federal  courts.     63 :  705. 
Special  cases.     63:  705. 


EXECUTIVE  DEPARTMENTS. 

Relation  of  Court  to,  see  Courts,  86-88. 

Acts  of  the  heads  of  departments  of  the 
United  States  government  in  the  line  of 
their  duties  are,  in  contemplation  of  law, 
the  acts  of  the  President  himself.  Re 
Neagle,  14  Sawy.  232,  39  Fed.  833,  5:  78 

Editorial  Notes. 

See  also  Governor. 

Departments  of  government  distinct  and  in- 
dependent.    3:  53.* 

Extent  to  which  courts  will  interfere  with 
executive  department.  3: 
55.* 

Right  of  courts  to  interfere  with  functions 
of.     3:316.* 


EXECUTORS  AND  ADMINISTRATORS. 

I.  Appointment. 
II.  Powers    and  Liabilities;  Conduct  of  Es- 
tate;   Assets. 

a.  Rights,  Powers,  and  Duties. 

1.  In   General. 

2.  Disposal   of   Property. 

a.  Personal  Property. 
6.  Real  Property. 

b.  Liabilities. 

c.  Assets. 

HI.  Suits  Affecting  Estate. 

a.  On  Behalf  of. 

b.  Suits  and  Judgments  against. 

IV.  Indebtedness;     Distribution;     Account- 
ing and  Settlement. 
a.  Debts    and    Obligations. 

1.  In    General. 

2.  Presentation     and     Proof     of 

Claims. 

3.  Payment  and  Priority. 

4.  Burial    Expenses. 
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IV. — continued. 

b.  Instructions  and  Control  by  Court. 

c.  Distribution;    Accounting;    Settle- 

ment; Discharge. 

1.  In   General. 

2.  Commissions ;    Reimburse- 

ment. 

3.  Retainer;    Deduction    or    Set- 

off. 

4.  Effect  of  Accounting;  Reopen- 

ing. 
V.  Editorial  Notes. 

Practice  on  Appeal  in  Case  of,  see  Appeal 
and  Error,  127. 

Necessity  of  Bond,  on  Appeal  in  Will  Con- 
test, see  Appeal  and  Error,  145. 

Executor  as  Surety  on  Appeal  Bond  for 
Legatee,  see  Appeal  and  Error,  149. 

Lien  of  Attorney  on  Funds  Recovered  from 
the  Government,  see  Attorneys,  81. 

Applying  Bank  Account  to  Payment  of  In- 
dividual Check,  see  Banks,  100.  . 

Administration  on  Estate  of  Living  Person, 
see  Constitutional  Law,  645,  646,  955. 

Oral  Promise  by,  see  Contracts,  147. 

As  to  Rights  of  Purchaser  from  Heirs,  see 
De-scent  and  Distribution,  64,  65. 

Effect  of  Disclaimer,  see  Dismissal  or  Dis- 
continuance, 13. 

Estoppel  of,  s€e  Estoppel,  171,  260,  298. 

Presumption  of  Executor's  Assent  to 
Specific  Legacy,  see  Evidence,  281. 

Conclusiveness  of  Probate  Decision,  see 
Judgment.  114. 

Collateral  Attack  on  Award  to,  see  Judg- 
ment. 125. 

Levy  on  Execution  under  Judgment  against, 
see  Levy  and  Seizure,  36. 

Of  Deceased  Partner,  see  Partnership,  95, 
96.  129.  and  also  infra.  V.  §  8. 

Sequestration  of  Land  Belonging  to  Dece- 
dent's Estate,  see  Sequestration. 

Competency  of  Witness  in  Action  by  or 
Against,  see  Witnesses,  I.  c. 

As  to  Legacies  Generally,  see  Wills,  III. 


I.  Appointment. 

Appointment  of  Trustees  Generally,  see 
Trusts.  II.  a. 

Appointment  of  Trustee  Instead  of  Ad- 
ministrator ad  Litem,  see  Trusts.  108. 

Estoppel  to  Claim  Right  to,  see  Estoppel, 
101. 

Review  of  Referee's  Finding  as  to  Due  Ap- 
]i()intnient.  see  Appeal  and  Error.  815. 

Nece>sar\-  Parties  to  I'rocoedings  for.  see 
Parties.  147. 

For  Editorial  Notes,  see  infra.  V.  §§  1-5. 

1.  The  suhsctiiKMit  discovery  of  a  will, 
will  not  deprive  of  protection  persons  who 
liavi'  dealt  with  an  adniinistrator  on  the 
faitii  of  Ills  appoiiitineiit .  Schlutcr  v.  Bow- 
erv  Sav.  ]?ank.  117  N.  Y.   Vi:^.  22  X.  E.  572. 

.-,:.-.4l! 

2.  I'niut    that    a    dcceasoil    ptirty    ex(>eute(l  ' 
a    will    which    he    at'tci-\\  anls    destroyed    will 
not    defi-at    an    applicatii>ii    t'nr    an    adminis- 
trator,   unless    its    coin  (Mils    can     be     proved  j 
with    sHcli   deuree  r>t    eeitaiiitA'    that    it    niav' 

L.R.A.^Di-.— S7. 


be  established  as  a  will.     Ellis's  Appeal    55 

Minn.  401,  56  N.  W.  1050,  23:  237 

Necessity  of.  • 

See  also  infra,  145. 

For  Editorial  Notes,  see  infra,  V.  §  2. 

3.  A  judgment  creditor  of  a  matrimonial 
community  cannot,  after  the  wife's  death 
and  the  husband's  qualification  as  the 
natural  tutor  of  his  minor  children,  compel 
an  administration  of  the  wife's  succession, 
his  remedy  being  to  proceed  against  the 
surviving  husband  and  the  community 
property.  Re  Hooke's  Succession,  46  La. 
Ann.  353,  15  So.  150,  23:  803 

4.  The  appointment  of  a  temporary  rep- 
resentative who  may  take  the  necessary 
steps  to  prosecute  a  cause  of  action  on  an 
insurance  policy  within  the  period  limited 
may  be  necessary  in  case  of  a  loss  occurring 
after  the  death  of  the  insured,  if  the  ap- 
pointment of  an  executor  or  administrator 
cannot  for  any  reason  be  secured  with 
ordinary  promptness.  Matthews  v.  Amer- 
ican C.  Ins.  Co.  154  N.  Y.  449,  48  N.  E. 
751.  39:433 

5.  A  bill  in  equity  may  be  brought  by  a 
town,  for  itself  or  its  inhabitants,  to  pro- 
tect their  rights  under  a  bond  given  to  its 
treasurer  one  hundred  and  thirty  years  be- 
fore, without  having  an  administrator  ap- 
pointed for  him  in  whose  name  to  bring  the 
suit.  Middletown  v.  Newport  Hopsital,  16 
R.  L  319,  15  Atl.  800,  1:  191 
Who  may  be  appointed. 

Corporation,    see    Corporations,    98,    99. 

Evidence  of  Right  to  Administer,  see  Evi- 
dence, 942. 

Conclusiveness  of  Judgment  of  Other  State 
as  to  Right  to  Administer,  see  Judg- 
ment, 357. 

See  also  infra.  19. 

For  Editorial  Notes,  see  infra,  V.  §  1. 

6.  An  executor  appointed  by  will  cannot 
be  rejected  by  the  court  except  where  the 
law  has  speciallv  so  provided.  Smith's  Ap- 
peal, 61  Conn.  420,  24  Atl.  273,  16:  538 

7.  A  lack  of  honesty,  integrity,  and  expe- 
rience in  business  affairs,  is  not  sufficient 
ground  for  rejecting  an  executor  under  a 
statute  which  allows  the  rejection  of  one 
who  is  "incapable  to  accept  the  trust."     Id. 

8.  Lack  of  integrity  within  the  meaning 
of  a  statute  defining  the  qualifications  of 
administrators  is  not  shown  by  the  fact 
tliat  the  applicant  has  been  an  unfaithful 
wife  and  violated  her  marital  obligation.  Re 
Newman's  Estate,  124  Cal.  688.  57  Pac.  686, 

45:  780 

9.  The  coiniuission  of  bigamy  by  a  wo- 
man, and  her  administration  as  widow  upon 
the  estate  of  the  second  husband,  will  not 
deprive  her  of  the  right  to  administer  as 
widow  upon  the  estate  of  the  first  liushand 
where,  after  the  death  of  the  second  liiis- 
haiid.  she  restunes  her  relations  with  the 
first   one.  Id. 

10.  A  woman  who  goes  to  the  state  where 
Ihm'  husliaiid  died  leaving  property,  solely 
hceanse  of  that  fact,  but  who  foi'ms  the  in- 
tention ot  iiMuaining  and  making  her  tut  me 
linnie    tlieie.    is    a     resident     of    that     state 
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within    the    meaning    of    the    laws    limiting 
the  right  of  administration  to   residents. 

Id. 

11.  A  person  is  not  disqualified  as  an 
executor  because  of  large  indebtedness  to 
the  estate,  which  he  denies,  making  his  in- 
terest antagonistic  and  hostile  to  that  of 
the  estate  and  beneficiaries  of  the  will, 
where  the  statutes  (Ala.  Code  1896,  §§  45- 
48)  provide  not  only  that  letters  shall  be 
issued  to  persons  named  as  executors  in  the 
will,  "if  they  are  fit  persons,"  but  also 
specify  as  grounds  of  unfitness  minority, 
conviction  of  an  infamous  crime,  or  in- 
competence by  reason  of  intemperance,  im- 
providence, or  want  of  understanding,  ad- 
ding that  in  case  of  unfitness  for  the  causes 
enumerated  letters  of  administration  may 
be  granted.  Kidd  v.  Bates,  120  Ala.  79,  23. 
So.  735,  41:  154 
Jurisdiction  to  appoint. 

Evidence  as  to,  see  Evidence,  2030. 

For  Editorial  Notes,  see  infra,  V.  §§  3,  4,  6. 

12.  A  court  of  probate  has  incidental 
power  to  construe  wills  for  the  purpose  of 
deciding  whether  a  claim  under  them  is 
made  in  good  faith,  and  is  or  is  not  prima 
facie  utterly  without  any  foundation  in 
law  or  in  fact,  so  far  as  this  is  necessary  to 
determine  the  existence  of  the  conditions 
for  the  exercise  of  its  power  to  appoint  ad- 
ministrators de  bonis  non.  Chamberlain's 
Appeal,  70  Conn.  363,  39  Atl.  734,         41:  204 

13.  A  cause  of  action  against  a  railroad 
company  for  negligently  killing  a  person, 
which,  luider  the  statutes,  is  not  the  old  one 
belonging  to  decedent,  but  a  new  one  cre- 
ated for  the  Ix^nefit  of  the  persons  named, 
and  is  enforceable  only  by  his  administra- ■ 
tor,  will  give  jurisdiction  to  the  probate 
court  of  the  county  where  the  killing  oc- 
curred and  Avhere  the  railroad  company  had 
its  residence,  to  grant  letters  of  adminis- 
tration on  the  estate,  although  the  deceased 
was  not  a  resident  of  the  state,  and  owned 
no  other  estate  within  its  limits  at  the 
time  of  his  death,  and  the  statutes  provide, 
in  case  of  a  nonresident,  for  administration 
only  in  the  county  where  the  greater  part 
of  his  estate  mav  be.  Re  Mayo,  60  S.  C. 
401.  38  S.  E.  634,'  54:660 

14.  Nonresidents  are  within  the  protec- 
tion of  S.  C.  Rev.  Stat.  §§  2315,  2316,  cre-^ 
ating  a  riglit  of  action  for  wrongful  death* 
to  bf  enforced  by  the  administrator,  so  as 
to  jiisiify  the  appointment  of  an  adminis- 
tratnr  tn  cntorce  tlie  liability,  without  re- 
(iniiinu  a  irxnt  for  such  appointment  to  the 
stale  111'  ilcccdonfs  residence, — especially 
wlicrr  ilii'iT  i-  no  statutory  permission  for 
a  >nil    li\-  an  ailininislrator  appointed  there. 

Id. 
l.'i.  A  i-laiiM  ill  bolialf  of  a  nonresident 
aijaiii~l  a  lailioail  wlm-e  habitat  is  not 
vlinw  II  tn  lie  liinit:>il  tn  any  iniinty  in  tlie 
-late.  i(ir  iiciiliLieiii  1\  killiiiii  a  |ia~-eno-er. 
iiia\  1p('  a--i'l~  ill  aii\  miiiity  wlicve  ad- 
min i-I  i-M  i(  .11  i-  a|>iilic-(|  inr,  -d  a-^  tn  -/we 
iuri-i!;  I  inii  In  ill,.  |irnliaie  cniirt  to  jji'ant 
Irtt'^r-  '  •'  a.liiiiiii-MMt  inii.  r,n~tnti  \  M.  1;. 
V.   Iliird.    17   L.  C.   .\.  lii:,.   ms   i'e.l.    Hi;. 

rid:  1:1:1 


16.  A  claim  against  the  United  States  un- 
der the  act  of  Congress  of  1882,  providing 
for  the  distribution  of  the  award  for  the 
Alabama  depredations,  is  property  in  the 
jurisdiction  of  the  courts  of  the  District  of 
Columbia,  authorizing  the  appointment  there 
of  an  administrator  of  the  deceased  claim- 
ant. Manning  v.  Leighton,  60  Vt.  84.  26 
Atl.  258,  24:  684 
Notice;  procedure. 

For  Editorial  Notes,  see  infra,  V.  §  1. 

17.  Taking  possession,  under  a  statute 
providing  for  the  appointment  of  a  special 
administrator  in  case  of  a  person  who  has 
disappeared  under  circumstances  which  af- 
ford reasonable  grounds  for  believing  he  is 
dead,  of  the  property  of  such  person  under 
letters  of  administration  issiied  without 
notice,  is  not  such  notice  to  such  owner  as 
will  validate  the  proceedings.  Clapp  v. 
Houg,  12  N.  D.  600,  98  N.  W.  710,        65:  757 

18.  It  is  not  the  outy  of  the  court  of 
probate  to  pass  upon  the  legal  validity  of 
claims  sought  to  be  made  available  through 
the  appointment  of  an  administrator  de 
bonis  non,  when  asked  to  appoint  him.  but 
only  to  determine  that  a  claim  is  made  in 
good  faith  and  appears  to  have  some  foun- 
dation in  fact  or  in  law.  Chamberlain's 
Appeal,  70  Conn.  363,  39  Atl.  734,       41 :  204 

19.  Upon  a  petition  for  letters  of  ad- 
ministration, although  it  is  not  necessary  to 
cite  a  citizen  of  the  United  States  having  a 
right  to  letters  prior  or  equal  to  that  of 
the  petitioner,  but  residing  in  another  state, 
yet  if  such  person  appears  before  the  surro- 
gate, and  presents  his  claim  before  the  issue 
of  letters,  his  claim  cannot  be  disregarded. 
Libbev  v.  Mason,  112  N.  Y.  525,  20  N.  E. 
355.  '  2:  795 
How  long  appointment  continues. 

20.  Administration  granted  during  the 
time  of  a  will  contest  under  Mo.  Rev.  Stat. 
1889.  §  13,  continues  during  the  pendency 
of  an  appeal  from  the  circuit  court  to  the 
supreme  court.  State  ex  rel.  Hamilton  v. 
Guinotte,  156  Mo.  513,  57  S.  W.  281,  50:  787 
Validity;   collateral  attack. 

Court's  Power  to  Investigate  Validity  of 
Administration,  see  Courts,   12. 

Burden  of  Proving  Invalidity,  see  J5vidence, 
628. 

Collateral  Attack  on  Trustee's  Appoint- 
ment, see  Trusts,  113. 

For  Editorial  Notes,  see  infra.  V.  §  4. 

21.  The  judgment  of  a  county  court  in 
Nebraska  granting  letters  of  administration 
to  a  widow  may  be  upheld  as  coram  jndice, 
although  the  sole  assets  of  the  estate  con- 
sisted of  a  claim  against  a  railroad  company 
for  causing  the  death  of  the  intestate. 
:\Iissouri  P.  R.  Co.  v.  Lewis.  24  Neb.  848. 
40  N.  W.  401.  2:  67 

■22.  The  appointment  of  an  administrator 
cannot  be  collaterally  attacked  because  the 
petition  for  administration  fails  to  allege 
tlio  death  of  the  intestate,  since  the  jurisdic- 
tion of  the  court  did  not  depend  upon  the 
I'nvinality  of  the  petition  or  adherence  to 
ai]\  leclinical  rule  of  procedure.  Manning 
V.  Leinliton.  li.")  VI.  84.  26  .\tl.  25S.       24:  GS4 

23.  The  a))point  nveiit  of  an  admini-^trator 
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cannot  he  collaterally  attacked  on  the 
ground  that  the  petition  falsely  repre.sent^d 
the  petitioner  to  he  a  creditor  of  the  intes- 
tate, where  neither  the  res^idenee  of  a 
creditor  within  the  jurisdiction  nor  the 
application  of  one  is  essential  to  the  juris- 
diction. Id. 

24.  Want  of  authority  of  an  administra- 
tor to  maintain  an  action  becatise  of  de- 
fect in  his  bond  for  want  of  proper  sureties 
cannot  be  ur<i;ed  as  a  defense  to  the  action, 
since  it  is  a  collateral  attack  on  the  judg- 
ment of  the  probate  court.  Beresford  v. 
American  Coal  Co.  124  Iowa.  34,  98  N.  W. 
902.  70:  256 

25.  A  railroad  compiuiy  against  which  a 
cause  of  action  exists  for  negligently  kill- 
ing a  person  can  attack  the  a])pointment  of 
an  administrator  upon  his  estate  for  non- 
residence  or  want  of  assets  only  in  case 
want  of  jurisdiction  appears  on  the  record, 
under  a  statute  forbidding  the  contesting 
of  jurisdiction  assumed  by  the  probate 
court,  so  far  as  it  depends  on  place  of  resi- 
dence or  location  of  the  estate,  except  by 
appeal,  or  when  the  want  of  jurisdiction  ap- 
pears on  the  record,  since  it  is  not  entitled 
to  be  jnade  a  party  to  the  proceedings  so  as 
to  have  a  right  to  appeal.  Re  Mayo.  60  S. 
C.  401,  .38  S.  E.  634,  54:  660 
Revocation. 

Jurisdiction    of    Probate    Court    to    Revoke, 

see  Appeal  and  Error.  113. 
Removal  of  Trustees,  see  Trusts,  118-124. 

26.  A  probate  court  loses  jurisdiction 
over  the  administration  of  a  decedent's  es- 
tate when  suit  is  brought  in  the  circuit 
court,  under  Mo.  Rev.  Stat.  1889,  §  8888.  to 
contest  a  will,  and  it  therefore  cannot  re- 
voke the  appointment  of  an  administrator 
pendente  lite  while  an  appeal  from  the  de- 
cision of  the  circuit  court  is  pending.  State 
ex  rel.  Hamilton  v.  Guinotte,  156  Mo.  513, 
57  S.  W.  281,  50:  787 

27.  A  dative  executrix  should  deposit  the 
funds  coming  into  her  hands  in  ti  bank  es- 
tablished in  the  parish  where  such  suc- 
cession is  opened,  which  pays  interest  on  de- 
posits, if  there  is  such  a  bank,  and,  if  there 
is  no  such  bank,  she  should  deposit  such 
funds  in  a  solvent  bank  in  such  parish 
which  pays  no  interest;  and  if  she  fails  so 
to  do,  and  fails  to  file  annual  accounts,  and 
pays  out  such  fimds  without  authority  of 
the  court,  for  matters  in  which  the  suc- 
cession is  not  concerned,  she  should  be  desti- 
tuted of  her  office.  Benton's  Succession, 
106  La.  404.  31  So.  123,  59:  135 
Ancillary  administration. 

See  also  infra.   145. 

For  Editorial  Xotes,  see  infra.  V.   §  1. 

28.  The  grant  of  ancillary  administration 
in  a  coimty  in  which  there  is  a  note  belong- 
ing to  the  estate,  although  the  debtor  re- 
sides in  another  county,  is  authorized  by  Pa. 
act  "March  15.  1832.  providing  that,  where 
the  decedent  was  not  domiciled  in  the  com- 
monwealth, such  letters  shall  be  grantable 
in  the  county  where  the  principal  part  of 
his  goods  and  estate  shall  be.  Engelskir- 
ger's  Appeal.  107  Pa.  280.  47  Atl.  233. 

.-)! :  srn 


29.  Ancillary  administration  in  a  state 
where  a  testator  left  personal  property 
inly,  and  in  which  no  creditors,  legatees,  or 
distributees  reside,  will  not  be  granted  on 
the  petition  of  a  nonresident  creditor,  who, 
so  far  as  it  appears,  can  prove  and  collect 
his  claim  in  the  state  of  testator's  domicil, 
where  his  will  has  been  probated,  letters 
testamentary  have  been  issued,  and  his  es- 
tate is  being  administered.  Re  Washburn's 
Estate,  45  Minn.  242,  47  N.  W.  790,  11:  41 
Bond. 

Liability  on  Bond,  see  infra,  91-97. 
Transfer  of  Probate  Bond,  see  Bonds,  14. 
For  Editorial  Notes,  see  infra,  V.  §  5. 

30.  A  bond  for  double  the  value  of  the 
personal  estate  in  the  state,  as  in  the  case 
of  principal  administration,  may  be  required 
under  N.  Y.  Code  Civ.  Proc.  §  2699,  on  grant- 
ing ancillary  administration,  where  the  se- 
curity already  given  in  the  place  of  princi- 
pal administration  is  insufficient,  although 
that  section  provides  that  the  bond  may, 
in  the  discretion  of  the  surrogate,  be  in  such 
a  sum,  not  exceeding  twice  the  amount 
which  appears  to  be  due  from  the  decedent 
to  residents  of  the  state,  as  will  secure 
resident  creditors.  The  section  is  intended 
to  allow,  but  not  to  j-equire,  a  smaller  bond 
than  in  ordinary  cases.  Re  Front's  Estate, 
128  N.  Y.  70,  27  N.  E.  948,  13:  104 

31.  Defendant  cannot  rely  on  the  statute 
of  limitations  as  a  defense  to  an  action 
to  recover  damages  for  wrongful  death  be- 
cause the  administrator  who  brought  the 
action  did  not  file  a  proper  administration 
bond  until  the  statutory  period  had  elapsed 
since  the  accident.  Beresford  v.  American 
Coal  Co.  124  Iowa,  34,  98  N.  W,  902,    70:  256 


II.  Powers  and  Liabilities;   Conduct  of  Es- 
tate; Assets. 

a.  Rights,   Powers,   and   Duties. 

1.  In  General. 

Recovery   Back   by,   of   Mon«y    Paid   under 

Mistake,  see  Assumpsit,  45-47. 
Rights  of.  in  Deposit  in  Insolvent  Bank,  see 

Banks,  323a. 
Right   to  Vote  on  Stock,  see   Corporations, 

652,  673, 
Right  to  Life  Insurance,  see  Insurance,  1174, 

1177,  1180.   1181,  1228,  1237. 
Power    of    Attorney    to    Collect    Insurance, 

see  Principal  and  Agent,  5. 
Right    to    Set   Up    Statute    of   Limitations, 

see  Limitation  of  Actions,  69. 
Right  to  Custodv  of  Corpse,  see  Corpse.  25- 

27. 
Right   to   Remove   Corpse   after  Burial,   see 

Corpse.  34. 
Right  of,  in  Growing  Crops,  see  Crops.  13- 

16. 
Setting  Aside  Separate  Funds  for  Diflferent 

Purposes,  see  Trusts.  134. 
For  Editorial  Notes,  see  infra.  V.  ?§  2.  6-11. 

32.  In  the  absence  of  insolvency,  ineompe- 
fpiicv,  or  fraudulent  conduct,  in  reference  to 
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the  management  of  the  estate,  courts  have 
no  authority  to  take  from  the  executor  the 
powers  and  duties  conferred  upon  him  by 
the  testator;  nor  can  they  change,  or  in 
any  Avay  modify,  the  purposes  of  a  testator 
as  solemnly  expressed  in  his  last  will  and 
testament.  Anderson  v.  Butler,  31  S.  C. 
183.  9  S.  E.  797,  5:  166 

33.  An  executor  represents  the  estate  as 
to  all  claims  made  against  it,  but  not  as  to 
the  mode  of  distribution  among  the  various 
claimants.  Willis  v.  Sharp,  115  N.  Y.  396, 
22  N.  E.  149,  5:  636 

34.  For  the  purpose  of  distribution  of  an 
estate  among  creditors,  the  executor  does 
not  represent  the  creditors  as  to  their 
respective  claims  upon  the  estate  as  be- 
tween  each   other.  Id. 

3,1.  Persons  who  are  named  in  a  will  as 
executors,  who  petition  the  court  for  a  pro- 
bate of  the  will,  and  are  duly  appointed  as 
executors,  stand  before  the  court  in  that 
capacity,  subject  to  all  orders  properly  di- 
rected to  them  as  such,  until  they  are  duly 
discharged  therefrom  according  to  law.  Re 
Higgins's  Estate,  15  Mont.  474,  39  Pac.  506, 

28:  116 

36.  Executors  who  have  qualified  cannot 
assume  duties  imposed  upon  them  by  the 
will  as  trustees  for  the  management  of  the 
estate  until  the  court  has  approved  their 
accounts  as  executors,  and  ordered  a  distri- 
bution of  the  estate,  and  authorized  a  trans- 
fer of  the  estate  in  their  hands  as  executors 
to  themselves  as  trustees.  Id. 

37.  In  an  action  by  an  administrator  for 
damages  for  the  death  of  his  decedent,  his 
dutie^>  as  assistant  attorney  are  within  the 
scope  of  his  duties  as  administrator,  and 
he  may  not  make  a  contract  Avitli  his  attor- 
neys for  additional  compensation  as  assist- 
ant attornov  in  the  case.  Re  Evans.  22 
I'tah.  3G6.  62  Pac.  913,  53:  952 

38.  The  administrator  of  the  last  surviv- 
ing partner  stands  in  the  shoes  of  his  intes- 
tate as  a  trustee  of  the  legal  representatives 
of  the  partner  first  deceased.  Galbraith  v. 
Tracy.  1.53  III.  ,54.  38  X.  E.  937.  28:  129 
Of  foreign  or  ancillary  administrator. 

For  Editorial  Notes,  s-ee  infra.  V.   §   0. 

30.  A  foreign  executor  may  be  paid  by  a 
savings  bank  the  deposit  of  a  deceased  per- 
son, where,  by  the  by-laws  of  the  savings 
bank,  payment  is  to  be  made  to  a  deceased 
(lopo^itor's  loiral  representative.  Schluter  v. 
Rnw.Tv  Sav.'Bank.  117  X.  Y.  12.-).  22  X.  E. 
r.72.      '  5:  541 

4ii.  All  nnoillary  adniiiii-tratrix  appointed 
ill  r^ilifonua  may  rorovor  from  the  domicili- 
ary mlmiiiist  rator  appointed  in  Indiana,  who 
i-  tciiiiiiirarily  within  the  former  state,  a 
i-rrt  iliratf  of  (leiin^it  i-^iied  by  ;i  California 
blink'  ;iriil  boloiiLriiig  to  flic  f-tatc  which  the 
r,'(i'i\  rr  (if  till'  bank  lia<  rcfn-cd  lo  allow  as 
a  \aliij  claim,  and  for  llio  r-'covri-y  of  which 
till'  doniiciliarv  adniini-t  rai  or  caiiiint  iiiaiii- 
taiti  an  acl  ion  in  Calilornia.  _Mc( 'ulh'  v. 
(  .M,|..i.  11  \  Cal.  25^.  4n  I'ar.  •^2.  ?,ry':  492 

Coexecutors   or   coadministrators. 

i].  \\'li'  n  The  powci-  1..  di~po-o  of  jior- 
-iinal  piopciMy  licloiiLrinL;-  tn  a  1c~tator">  !■■-- 
la!.'    i~    '.lixiMi    to   eNf'i-nt  I  .i'-    a-    -in-li.    it    niav 


be  exercised  by  any  one  or  more  of  them. 
L4iapman  v.  Charleston,  30  S.  C.  549,  9  S.  E. 
591,  3:  311 

Executor  de  son  tort. 

42.  There  can  be  no  executor  de  son  tort 
where  the  statute  laws  of  a  state  on  the 
subject  of  administration,  taken  together  as 
forming  one  entire  system,  are  wholly  re- 
pugnant to  and  inconsistent  with  the  com- 
mon law  in  that  respect.  Rozelle  v.  Har- 
mon, 103  Mo.  339,  15  S.  W.  432,  12:  187 
As  to  inventory. 

43.  Executors  cannot  relieve  themselves 
from  the  statutory  duty  to  file  an  inventory 
of  the  estate  and  publish  notice  to  credit- 
ors, by  showing  that  the  entire  estate  was 
given  to  them  absolutely  as  trustees  and 
filing  their  ex  parte  affidavits  that  there 
are  no  debts,  but  they  are  subject  to  the 
orders  of  the  court  requiring  such  duties  to 
be  performed.  Re  Higgins's  Estate,  15 
Mont.  474,  39  Pac.  506,  28:  116 
As  to  investments. 

By  Trustees,  see  Trusts,  149-152. 

44.  An  executor  acting  as  trustee  under 
a  will  has  the  power  to  change  an  invest- 
ment which  he  has  made  of  the  assets  of 
the  estate,  by  selling  shares  of  corporate 
stock  held  for  the  purposes  of  the  trust. 
Jones  V.  Atchison,  T.  &  S.  F.  R.  Co.  150 
Mass.  304,  23  N.  E.  43.  5:  538 

45.  The  provision  in  a  will,  that  the  resi- 
due of  the  property  is  to  remain  and  ac- 
cumulate until  the  decease  of  testator's 
wife,  is  not  a  direction  that  it  shall  remain 
in  the  form  in  which  the  testator  left  it, 
and  does  not  prohibit  a  change  of  invest- 
ments by  the  executor.  Id. 
Use  of  funds. 

By  Trustee,  see  Trusts,  135,  149,  157. 

46.  The  vindication  of  the  honor  of  his 
intestate  is  not  a  purpose  for  which  an  ad- 
ministrator can  use  funds  of  the  estate  by 
employing  counsel  to  aid  in  prosecuting  for 
murder  onp  who  killed  the  intestate  and  at- 
tacks his  honor  by  matters  which  he  alleges 
in  justification  of  the  crime.  Woodard  v. 
Woodard,  36  S.  C.  118,  15  S.  E.  355,  16:  743 

47.  An  executor  will  express  power  to 
manage  the  estate  until  minors  become  of 
age  has  implied  authority  to  expend  income 
in  rebuilding  a  cotton  gin  and  press  which 
are  necessary  for  the  successful  manage- 
ment of  the  estate.  Henrv  v.  Henderson, 
81  Miss.  743.  33  So.  960,  "  63:616 
To  make  compromise. 

For  Death  of  Ancestor,  see  Death,  63-65. 
For  Editorial  Notes,  see  infra.  V.  §  11. 

48.  The  mere  fact  that  a  debtor  to  the  es- 
tate has  the  legal  title  to  a  piece  of  land 
does  not  show  that  a  compromise  with  him 
by  an  executor  of  a  claim  due  the  estate 
was  improper.  Re  Ricker's  Estate.  14 
Mont.  153.  .3.5  Pac.  960.  29:  622 
Creating  debt. 

^fortaagp  to  Himself,  see  Contracts,  2. 

49.  Adding  '"admr."  to  one's  name  when 
signing  a  letter  by  which  a  purchase  is 
made  does  not  bind  the  estate  or  prevent 
liiiii  from  beinir  bound  ])ersonallv.  Rich  v. 
SomI,...  (U  Vt.  408.  23  Atk  723.    "         15:  8.50 
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50.  An  administrator  has  no  authority  as 
such  to  create  any  debts  against  the  estate. 

Id. 
Guaranty. 

51.  Administrators  have  no  power  to 
guarantee  the  pajment  of  bonds  of  a  cor- 
poration, issued  for  the  purpose  of  taking 
up  its  paper  upon  which  decedent  was  liable 
as  indorser,  although  such  guaranty  would 
procure  an  extension  of  time,  and  save  the 
estate  from  insolvency;  hence,  they  will  in- 
cur no  liability  by  authorizing  third  per- 
sons to  make  such  guaranty  on  behalf  of 
the  estate.  Benedict  v.  Chase,  58  Conn.  196, 
20  Atl.  448,  8:  120 
Carrying  on  business. 

See  also  Partnership,  129. 

52.  The  creditors  of  an  estate  are  not 
bound  without  their  consent  by  any  pro- 
visions contained  in  a  will  for  the  establish- 
ment or  continuance  of  the  business  after 
the  death  of  the  testator.  Willis  v.  Sharp, 
115  N.  Y.  396.  22  N.  E.  149,  5:  636 

53.  If  a  will  gives  an  executor  authority 
or  direction  simply  to  carry  on  a  trade, 
parties  selling  goods  to  him  have  no  remedy 
except  to  pursue  the  assets  embarked  in  the 
trade  at  testator's  death.  Willis  v.  Sharp, 
113  N.  Y.  586,  21  N.  E.  705,  4:  493 

54.  A  pledge  of  the  general  assets  of  a  de- 
ceased person  is  made  for  the  payment  of 
goods  purchased  on  credit  by  an  executor, 
where  the  will  gives  him  authority  to  sell 
or  make  such  other  disposition  of  the  es- 
tate as  the  safe  conduct  of  the  business, 
which  he  is  expressly  authorized  to  con- 
tinue, shall  seem  to  require.  Id. 

2.  Disposal  of  Property. 

c.  Personal  Property. 

Power  to  Transfer  Bank  Stock,  see  Banks, 

10. 
Permitting     Transfer     of     Stock     by,     see 

Proximate  Cause,  28. 
Burden  of  Proof  as  to,  see  Evidence,  239. 
See  also  infra.  61. 
For  Editorial  Notes,  see  infra,  V.  §  7. 

55.  The  restriction  upon  the  power  of  an 
executor  to  dispose  of  the  personal  prop- 
erty of  his  testator,  found  in  S.  C.  Gen. 
Stat.  §  1976,  does  not  apply  to  his  power 
to  dispose  of  choses  in  action,  (^'hapinan  v. 
Charleston.  30  S.  C.  .-549,  9  S.  E.  591.     3:  311 

56.  A  certificate  of  stock  of  a  municipal 
corporation,  which  is  nothing  more  than  a 
statenicjit  tliat  the  corporation  owes  the 
person  named  therein,  or  his  assigns,  a  cer- 
tain sum  of  money  which  it  promises  to  pay 
at  a  certain  time,  witli  interest  at  a  speci- 
fied rate,  payable  at  stated  times,  and  which 
contains  a  stipulation  that  the  same  is 
transferable  only  at  the  office  of  its  treas- 
urer, is  a  chose  in  action:  and  if  such  cer- 
tificate belongs  to  the  estate  of  a  deceased 
pers'on.  no  order  of  sale  is  necessary  to  vali- 
date   the   transfer    thereof   hx    liis    executor. 

Id. 

■'57.  When   power  is  given  to  executors  to 

scH    and   dispose   of   svioh    part    f)f   testator's 

estate  a-^  tliry  may   think  pxpedient.  exi-ejit 


the  dwelling  house  and  its  appurtenances 
and  public  securities  to  a  certain  amount, 
which  is  to  constitute  a  sum  for  testator's 
daughters,  which  sum  is  directed  by  the 
will  to  be  taken  from  the  most  secure  in- 
vestments which  testator  had;  and  the  will 
provides  that  a  division  of  the  estate  shall 
be  made  at  a  certain  time,  at  which  the 
daughters'  share  shall  be  taken  from  the 
estate  and  given  to  trustees;  and  that  the 
share  of  each  daughter  dying  before  that 
time  without  issue  shall  cease, — if  all  the 
daughters  die  without  issue  before  the  time 
for  division  arrives,  the  exception  in  the 
power  of  sale,  as  to  the  public  securities, 
ceases,  and  the  executors  may  thereafter 
dispose   of  them.  Id. 

58.  Although  the  common -law  right  of  the 
administrator  to  dispose  of  decedent's  per- 
sonal property  does  not  exist,  and  the 
terms  of  an  order  of  court  allowing  prop- 
erty to  be  disposed  of  at  private  sale  must 
be  strictly  complied  with,  yet  an  approval 
of  the  sale  by  the  court  is  not  necessary  to 
pass  the  title  if  the  court's  order  does  not 
require  a  confirmation.  The  title  passes 
upon  the  purchaser's  compliance  with  tlie 
terms  of  the  sale.  Citizens  Street  R.  Co. 
V.  Robbins,  128  Ind.  449,  26  N.  E.  116. 

12:  498 

59.  A  private  sale,  by  an  administrator, 
of  personal  property  of  the  decedent  upon  a 
credit  of  ten  j^ears,  with  the  purchaser's 
individual  note  as  security,  is  void  if  made 
under  an  order  of  the  court  which  permits 
a  private  sale  but  directs  the  taking  of  good 
and  sufficient  security  for  payment  of  pur- 
chase money,  without  naming  the  time  of 
credit  to  be  allowed,  where  the  statute  al- 
lows a  credit  of  only  one  year.  Id. 

60.  An  administrator  represents  the 
creditors  as  well  as  the  estate,  and  he  has 
a  right  to  disaffirm  and  treat  as  void  a 
chattel  mortgage  by  his  decedent,  if  such 
mortgage  is  fraudulent  as  to  creditors;  and. 
he  may  take  possession  of  the  property  and 
sell  it  and  give  a  good  title  to  the  pur- 
chaser, if  the  mortgage  is  in  fact  vitiated 
bv  the  fraud.  Hangen  v.  TTachemeister.  114 
N.  Y.  566,  21  N.  E.  1046,  5:  137 

h.  Real  Property. 

By  Trustee,  see  Trusts.  139-146. 

Estoppel  to  Denv  Validitv  of  Sale,  see  Es- 
toppel. 282.  ■ 

Equital)ie  Conversion  bv  Direction  to  Sell, 
see   Wills,  III.  j. 

Who  Affected  bv  Power  of  Sale  in  Will, 
see   Wills.   209. 

For  Editorial  Notes,  see  infra,  V.   §   7. 

61.  Lands  purchased  on  a  mortgage  sale 
1)_\-  the  mortgagee's  administrator  rtnii 
trfilaiiirnio  (innr.ro  in  his  own  name,  al- 
though held  by  him  in  trust,  take  on  in  his 
hands  the  cliaiacter  of  the  mortgage  indebt- 
edness, and  are  as  j)ersonalty  of  which  he 
can  convey  a  good  title  that  cannot  be  dis- 
puted li\-  liie  mortgagee's  heirs.  Ibilier- 
man  v.  liakei-.  12!^  X.  Y.  2.-).''..  2S  N.  F.  -TW. 

13:  till 


1382 


EXECUTORS  AND  ADMINISTRATORS,  II.  b. 


G2.  Where  testator  imposes  on  his  exec- 
utor trusts  which  require  for  their  per- 
formance an  estate  in  lands  or  a  power  of 
sale,  the  executor  takes  by  implication  such 
estate  or  power.  Lindlev  v.  O'Reillv  (N.  J. 
Err.  &  App.)  .50  X.  J.  L."^636,  15  Atl!  379, 

1:  79 

63.  Executors  can  give  a  perfect  title  to 
projwrty  which  they  have  full  power  to  sell 
under  a  will  which  ha's  been  duly  probated, 
although  the  time  for  an  appeal  from  the 
order  of  probate  has  not  expired.  Reed  v. 
Reed.  91  Ky.  267,  15  S.  W.  525,  11 :  513 

64.  A  sale  of  land  by  executors,  under  a 
will  giving  them  power  to  sell  and  convey  it 
either  at  public  or  private  sale,  with  or 
without  appraisement,  on  such  terms  as  to 
them  shall  seem  best,  is  not  affected  by  a 
statute  regulating  the  conduct  of  sales  of 
land  directed  by  will  to  be  sold,  and  pre- 
scribing the  manner  of  giving  notice,  con- 
veying, etc.,  "unless  by  the  terms  of  the 
will  different  directions  are  given."  Valen- 
tine v.  Wvsor,  123  Ind.  47,  23  N.  E.  1076, 

7:  788 

65.  So  power  to  bind  the  estate  by  a  war- 
ranto deed  is  conferred  upon  executors  by 
a  will  authorizing  and  directing  them  to  sell 
and  dispose  of  certain  real  estate  upon  such 
terms  as  to  them  shall  seem  most  advan- 
tageous, at  either  public  or  private  sale. 
Bauerle  v.  Long,  187  111.  475.  58  N.  E.  458. 

52:  643 

66.  A  direction  to  an  executor  to  divide 
land  among  certain  persons  named,  with 
power  to  sell  any  or  all  of  it  according  to 
his  discretion,  gives  him  authority  to  par- 
tition it  in  kind  or  sell  it.  Anderson  v. 
P.utler.  31  S.  C.  183,  9  S.  E.  797,  5:  166 

t)7.  Power  by  a  will  to  an  executor  to  sell 
certain  land  and  divide  the  proceeds  among 
certain  legatees  named  is  not  revoked  by  a 
subsequent  codicil  giving  the  land  to  dif- 
Icri'iit  parties  not  mentioned  in  the  power 
of  siilc.  but  not  expiessly  revoking  the 
])n\\t"r  given    in  the   will.  Id. 

Partnership  real  estate. 

(i^.  !  he  -ale  ut'  A  (Iccoa^ed  partner's  in- 
t<T.'-.t  in  partnership  real  estate  is  autlior- 
izcil  l)\  a  will  giving  power  to  settle,  adjust. 
a  11.1  cDiiiiirdnii-c  all  debts  owing  by  the  tes- 
tator, tn  iiiaki'  si't  t  Iciiiciits  witli  his  for- 
mer |iartner^.  ami  to  sell  and  ecmvey  any 
nr  all  n\  hi-  real  estate  in  (ii'der  to  pay  and 
-aii-iy  ileliis  against  Ins  estate.  \'alentine 
V.  \\ys.,r.  123  Ind.  -17.  2:5  N.  K.  1(176.      7:  7S8 

ti'.>.  An  e\eiMi1<ir  may  (■(in\cy  his  testator's 
inteii.-i  in  |ia  rt  neislii])  I'eal  estate  to  liis 
sni\i\inL;  partiiei'.  in  ennsjderat  ion  o|'  an 
aLireemeiii  ],y  ilir  latter  to  pay  partm^rship 
ilelit-.  where  tlir  will  a  n  1 1 1  o  ii /i  ■-  him  to 
maU"  -et  t  leineiii  ~  with  te-tator'-  ])ai'tnei-s 
I'T  ail  Hiai'er-  |iert  a  in  i  ml;  to  the  part  nei--liiii 
liii-ii!''---.  lo  adiu-l.  -ettle,  and  ei)Mi j)ronii~e 
all  di'lit-.  rl;\iii|,,  ;inil  (lemaml--  aiiain-t  ihe 
i-~;a'...  ;iii,l   ill   hi-  (li-ereti..n   io  -ell  ami  eoii- 

\''>      -<>     llMleli     u!     the     1es(;|tnr'-     real     e-tate 
a-     -linii;.i     he    ileemeii     neee--ar\-     to    sati-l"v 

J,i-      le'n-.  ■  Id. 


Sale  by  order  of  court. 

Collateral    Attack    on    .Judgment    for,    see 

.Judgment,   126. 
Sale  by  Trustee,  see  Trusts,  140,  141. 

70.  A  sale  b}'  an  administrator  under  de- 
cree of  the  orphans'  court,  to  paj'  a  debt 
which  at  the  time  of  the  proceedings  was 
barred  bv  limitation,  is  void  as  without  ju- 
risdiction. Smith  V.  Wildman,  178  Pa.  245, 
35  Atl.  1047,  36:  834 

71.  The  fact  that  a  person  was  living  at 
the  time  of  a  decree  for  the  sale  of  his 
land  by  his  administrator  for  assets  may 
be  shown  by  his  children  to  impeach  the 
decree  and  sale  collaterally,'  although  under 
misapprehension  of  the  facts  they  submit- 
ted to  the  decree  and  admitted  an  allega- 
tion of  his  death  made  in  the  petition. 
Springer  v.  Sha vender,  116  N.  C.  12,  21  S.  E. 
397,  33:  772 

72.  The  lands  of  a  decedent  cannot  be 
sold  to  pay  the  costs  of  administration 
alone,  under  Ohio  Rev.  Stat.  §  6136,  giving 
the  executor  or  administrator  authority  to 
apply  to  the  probate  court  for  leave  to 
sell  the  real  estate  of  his  decedent  when  he 
finds  that  the  personal  estate  in  his  hands 
will  be  insufficient  to  pay  the  debts  of  de- 
ceased, with  the  year's  allowance  to  the 
widow  and  children,  and  the  charges  of 
administration.  Carr  v.  Hull,  65  Ohio  St. 
394.  62  X.  E.  439,  58:  641 
Purchase  by  executor. 

Purchase  by  Trustee,  see  Trusts,  161-165. 
Creation  of  Trust  by.  see  Trusts,  60. 

73.  An  executor  who  is  a  legatee  imder 
the  will  and  trustee  for  the  other  legatees, 
who  purchases  at  his  own  sale  of  land  under 
order  of  court,  paying  the  highest  price, 
without  fraud  or  combination  of  any  kind, 
is  a  bona  fide  purchaser,  and  the  purchase 

j  cannot  be  set  aside  bv  the  legatees  at  their 
option.  Anderson  v.' Butler.  31  S.  C.  183, 
9  S.  E.  797..  5:  166 

Withdrawal  of  land  from  sale. 

74.  It  is  the  right  of  an  executor  offer- 
ing land  for  sale  at  public  outcry  to  with- 
draw the  same  at  any  time  before  the  ham- 
mer falls.  Tillman  v.  Dtmman.  114  Ga.  406, 
40  S.  E.  244.  .57:  784 

75.  Although  the  motive  of  an  executor 
oft'ering  land  for  sale  at  public  outcry  in 
withdrawing  the  property  from  sale  before 
tiie  bid  was  accepted  was  the  result  of  col- 
lusion between  himself  and  another  who  had 
l)argained  for  the  premises  at  a  private 
sale,  and  the  withdrawal  was  made  with 
the  design  of  completing  the  private  sale, 
nevertheless  the  person  who  made  the  last 
and  highest  bid  before  the  same  was  with- 
drawn coukl  not  insist  tipon  the  right  to 
take  the  land  as  a  purchaser.  While  such 
inlhision  between  the  executor  and  another 
wiiuld  be  open  to  inquiry  by  legatees  and 
eri'ditors,  it  is  not  open  to  inquiry  at  the 
in-tanoe  of   a    stranger.  Id. 

b.  Liabilities. 

On  Coritraet  of  Testator,  see  Contracts.  774. 

For  (  o-i-.  -ee  ( O-t-  and  Fees.  17. 

For    P>reaili    oi    Covenant,    see   Covenant.   83. 
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for  Interest,  see  Interest,  99. 

Burden  of  Proving  Insolvency  Preventing 
Paj'inent  of  Debt  Due  Estate,  see  Evi- 
dence, 255. 

Evidence  as  to  Liability  on  Indemnity  Bond 
to   Surety,   see   Evidence,   2091. 

Complaint  in  Action  for  Devastavit,  see 
Pleading,  426. 

Question  for  Jury  as  to,  see  Trial,  439. 

Under  Foreign  Will,  see  Judgment,  338. 

See  also  supra,  49;   infra,  119,  121,  169. 

For  Editorial  Notes,  see  infra,  V.  §§  12-14. 

76.  An  executrix  becomes  personally  liable 
to  pay  a  legacy  on  an  implied  promise, 
where  she  accepts  a  devise  made  subject 
thereto,  sells  the  property,  and  converts  the 
proceeds,  although  she  is  expressly  ex- 
empted by  the'  will  from  giving  bond. 
Evans  v.  Foster,  80  Wis.  509,  50  N.  W.  410, 

14:  117 
76a.  Devastavit  is  a  violation  of  dutj'  by 
the  executor  or  administrator  such  as  ren- 
ders him  personally  responsible  for  mis- 
chievous consequences;  a  wasting  of  thfe 
assets;  a  mismanagement  of  the  estate  and 
eft'ects  of  the  deceased  in  squandering  and 
misapplying  the  assets  contrary  to  his  duty. 
Steel  V.  Holladay,  20  Or.  70,  25  Pac.  69, 

10:  670 

77.  The  failure  to  apply  for  an  extension 
of  a  vacancy  permit  for  premises  that  are 
still  V  tant  at  the  expiration  of  the  time 
for  wliieli  such  a  permit  has  been  granted, 
with  un  agreement  bj'  the  insurer  to  extend 
the  time  on  application  therefor,  constitutes 
negligence  on  the  part  of  an  executor  or  ad- 
ministrator with  the  will  annexed,  who  is 
in  possession  of  the  premises  and  of  the 
policy  of  insurance  thereon,  which  will  make 
him  liable  in  damages  in  case  the  property 
is  destroyed  by  fire,  and  the  insurance  can- 
not be  cf^lected  because  of  the  failure  to 
procure  the  extension  of  the  vacancy  per- 
mit. Henderson  Trust  Co.  v.  Stuart,  108 
Ky.   167.  55  S.  W.  1082,  48:  49 

78.  The  interest,  costs,  and  disburse- 
ments accruing  in  an  action  to  determine 
the  right  to  the  proceeds  of  a  life  insur- 
ance policy,  payable  to  the  personal  repre- 
sentative of  the  insured,  are  not  chargeable 
against  the  executor  personally,  but  should 
be  paid  out  of  the  estate,  in  the  absence  of 
any  misconduct  or  bad  faith  on  his  part  in 
defending  the  action,  although  his  defense 
proves  unavailing.  Opitz  v.  Karel.  118  Wis. 
527.  95  X.  W.  948.  62:  982 
On  personal  indebtedness  to  decedent. 

See   also    infra,   97. 

79.  One  who  is  indebted  to  a  person  who 
dies  intestate,  and  who  afterwards  becomes 
administrator  of  his  creditor's  estate,  if  he 
be  solvent  and  able  to  pay  the  debt  at 
the  time  of  his  appointment,  or  at  any  time 
during  the  administration  of  his  office,  and 
before  his  final  settlement  and  discharge, 
will  be  required  to  pay  over  to  the  estate, 
in  cash,  the  amount  of  his  antecedent  debt. 
Re  Howell.  66  Neb.  575,  92  N.  W.  760. 

61:  313 

80.  An  administrator  who  is  indebted  to 
his  inte.state  will  be  permitted  to  turn  over 
the  evidence  of  his  uncollectible  debt  to  his 


successor  and  will  be  discharged  from  his 
official  liability  theretor,  where  at  the  time 
of  his  apopintment  he  was  hopelessly  in- 
solvent, and  remained  so  during  all  the  tiuie 
of  his  administration  and  up  to  and  includ- 
ing the  time  of  his  final  settlement.  Id". 
On  commercial  paper. 
Presumption  as  to,  see  Evidence,  675. 
For  Editorial  Notes,  see  infra,  V,  §  12. 

81.  An  executor  will  not  be  personally 
bound  by  his  indorsement  of  commercial 
paper  by  the  words  "estate  of"  his  testator, 
followed  by  his  own  name,  "executor." 
Grafton  Nat.  Bank  v.  Wing,  172  Mass.  513, 
52  N.  E.  1067,  43:  831 

82.  A  promissory  note  made  by  an  execu- 
tor or  administrator  cannot  bind  the  estate, 
although  it  may  bind  the  maker  personally. 
Germania  Bank  v.  Michaud,  62  Minn.  459, 
65N.  W.  70,  30:286 

83.  An  administrator  is  not  personally 
liable  to  the  payee  on  a  promissory  note 
given  in  the  name  of  the  estate  for  a  debt 
of  the  deceased  without  any  new  consider- 
ation, and  when  the  time  to  file  claims  has 
expired,  and  when  the  probate  court  has 
never  allowed  the  claim  or  ordered  it  paid. 

Id. 
Deposits  in  bank. 
See  also  supra,  27. 
For  Editorial  Notes,  see  infra,  V.  §  12. 

84.  A  deposit  of  money  in  a  bank  on  a 
certificate  of  deposit  payable  after  one  year 
is  a  loan,  and  not  an  ordinary  deposit;  and 
an  administrator  is  chargeable  for  money 
which  he  so  deposits  and  afterwards  fails 
to  get  because  of  the  insolvencv  of  the 
bank.  Baer's  Appeal,  127  Pa.  360,  18  Atl. 
1,  4:  609 
Personal  representative  of  partner. 

85.  The  executor  and  tutor  of  the  minor 
heirs  of  a  testator,  who  takes  charge  of 
property  of  a  partnership  of  which  testator 
was  a  member,  is  not  an  intermeddler  with- 
in the  meaning  of  La.  Rev.  Civ.  Code,  arts. 
2295  et  seq.,  where  the  other  partners  give 
the  property  no  attention.  Hewes  v.  Bax- 
ter, 48  La.  Ann.  1303,  20  So.  701.         36:  531 

86.  An  executor  who  intermeddles  in  the 
affairs  of  a  partnership  of  which  the  testa- 
tor was  a  member  is  not  liable  under  La. 
Rev.  Civ.  Code,  arts.  2295  et  seq.,  if  he 
faithfully  administers  the  property.  Id. 

87.  The  purchase  of  partnership  real  es- 
tate or  of  a  certificate  of  sale  thereof  by  a 
master  in  chancery,  made  by  an  administra- 
tor of  the  last  surviving  partner,  at  half  its 
actual  value,. when  he  should  have  redeemed 
the  lands  for  the  estate,  will  make  him 
chargeable  as  a  trustee  for  the  estates  of 
the  partners.  Galbraith  v.  Tracy,  153  HI. 
54.  .38  X.  E.  937.  28:  129 
Coexecutors  and  coadministrators. 
Evidence   as   to   Liability    for   Acts   of,   see 

Evidence.  2091. 

Power  of  Attorney  to  Release  Executor,  see 
Principal  and  Agent.  22. 

Set -Off  in  Action  on  Joint  Bond,  see  Set- 
off and  Counterclaim,  22. 

See  also  infra.  112. 

For  Editorial  Notes,  see  infra.  V.  5   12. 

88.  One  joint  executor  or  administrator  is 
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not  liable  for  the  assets  which  come  into  the 
hands  of  the  other,  or  for  the  laches,  waste, 
devastavit,  or  mismanagement  of  the  other, 
unless  he  consents  to,  or  joins  in,  an  act 
resulting  in  loss  to  the  estate.  Nanz  v. 
Oakley,  120  N.  Y.  84,  24  X.  E.  306,     9:  223 

89.  A  statute  requiring  a  joint  and  sev- 
eral bond  from  executors  and  administra- 
tors does  not  change  the  rule  which  makes 
them  jointly  liable  for  joint  acts,  and  only 
severally  liable  for  their  own  acts.  Id. 

90.  Where  an  executor  upon  leaving  the 
state  turns  over  the  funds  in  his  hands,  as 
well  as  the  management  of  the  estate,  to 
his  coexecutor,  and  after  his  return  per- 
mits the  latter  to  wholly  manage  the  estate, 
which  is  of  such  a  character  that  it  should 
be  quickly  settled  up;  and  at  the  end  of 
four  years  joins  with  such  coexecutor  in  an 
accoiuit,  knowing  at  the  time  that  he  has 
appropriated  funds  of  the  estate  to  his  own 
use;  and  then  permits  the  matter  to  run  on 
for  sixteen  years  without  a  settlement,  dur- 
ing which  time  the  coexecutor  has  become 
insolvent  and  left  the  state, — he  will  be 
held  personally  liable  for  the  amount  re- 
ported due  by  the  executors  at  the  time  of 
their  account.  Re  Osborn's  Estate.  87  Cal. 
].  25  Pac.  1,  11:  264 
Liability  on  bond. 

Condition  Precedent  to  Action  on  Bond,  see 
Action  or  Suit,  24. 

Conclusiveness  against  Sureties  of  Decree 
on  Settlement,  see  .Judgment,  278,  279. 

Setoff  in  Action  on  Joint  Bond,  see  Set- 
off and  Counterclaim.  22. 

See  also  supra,  24;   infra,  112. 

For  Editorial  Notes,  see  infra,  V.  §  14. 

91.  Money  belonging  to  an  estate,  re- 
ceived by  one  who  is  subsequently  ap- 
pointed administrator,  becomes  cash  assets 
(if  the  estate  for  which  his  bond  is  a  se- 
curitv.  Hodge  v.  Hodge.  90  :\Ie.  505.  38  Atl. 
535.  ■  40:  33 

92.  That  a  legatee  is  also  an  executor  of 
testator's  estate  does  not  prevent  the  en- 
forcement for  his  benefit  of  the  liability  of 
sureties  on  the  bond  for  the  default  of  his 
coexecutor.  when  the  bond  is  joint  and 
several  in  form.  Municipal  Court  v. 
Whaley.  25  R.  I.  289.  .55  Atl.  750.  03:  235 

93.  An  action  on  an  administrator's  bond 
may  be  maintained  against  the  sureties  for 
wrongful  acts  of  (uie  administrator,  al- 
though a  coadministrator  was  the  only  dis- 
tributee of  the  estate,  by  one  who  has  be- 
come tlie  owner  of  the  latter's  claim.  Xanz 
v.  Oakley.  120  X.  Y.  S4.  24  X.  E.  306.     9:  223 

94.  The  sureties  of  an  administratrix  who 
has  obtained  a  decree  (iiscliarging  her  and 
licr  -nrctics  from  tlioir  bond  aic  not  entitled 
to  not  !(■!.■  of  a  jii'occcding  to  vacate  such 
dcricc  for  fraud.  Tjipy  are  privies  of  the 
ailinini^l  rat  rix.  anjl  )iri'clu(le(l  from  ques- 
tioniiiu    any   lawful    order    made   by   the   sur- 

lot^ate     in     a     prtir lini;     w  liurein     slie    is    a 

pa  rt  y.  if  olita  iiieil  \\itliout  i'(.|lii--ioti  lietween 
\]cv  a'nd  the  n-'Xt  of  Isiu  or  rreditois  of  tlie 
e-iale.  l)e.,lM,l,l  \.  ()p|.ei manii.  Ill  X.  "S". 
:.:;i.    Ml    \.    i:.   '.U,  2:  644 

'.>.").  Siiri-ties  to  whom  money  df  an  estate 
h.i-    lie, 11    loar.ed    I13    ,1  n    ad  mini-t  ra  t  i-i\    as    a 


condition  of  their  becoming  sureties  for  her, 
to  be  retained  until  they  are  discharged 
from  liability  on  the  bond,  are  not  relieved 
from  such  liability  by  repaying  the  money 
after  examining  a  decree  of  the  surrogate 
discharging  her  and  them  from  their  liabil- 
ity on  the  bond,  when  such  decree  is  subse- 
quently vacated  on  the  ground  of  fraud.  Id. 

96.  Sureties  on  an  executor's  bond  are  lia- 
ble to  creditors  of  the  estate  for  their  dis- 
tributive shares  of  an  indebtedness  owing 
from  him  to  the  estate  at  the  time  of  his 
qualification  as  executor,  for  which  the 
statutes  make  him  liable  on  his  final  settle- 
ment as  for  so  much  money  in  his  hands, 
although  he  was  at  the  time  of  his  quali- 
fication insolvent  and  utterly  unable  to  pay 
any  part  of  the  indebtedness,  and  they 
executed  the  bond  without  knowledge  of 
his  indebtedness  or  insolvency.  United 
Brethern  First  Church  v.  Akin,  45  Or.  247, 
77  Pac.  748,  66:  654 

97.  Sureties  upon  an  executor's  bond  are 
liable  for  the  payment  of  his  personal  debt 
to  the  testator,  although  he  is  insolvent, 
under  a  statute  making  such  debt  assets  in 
his  hands,  for  which  he  must  account  in  the 
same  way  and  manner  as  for  a  debt  against 
anv  other  person.  Judge  of  Probate  v.  Sul- 
loway,  68  N.  H.  511,  44  Atl.  720,  49:  347 

c.  Assets. 

Sufficiency  of  Proof  of  Absence  of,  see  Evi- 
dence, 2338. 

Conversion  of,  by  Creditor,  see   Trover.   19. 

Creditor's  Right  of  Action  against  Person 
Converting,  see  Parties,  7. 

See  also  .supra,  15.  16,  21,  39,  53,  54,  91; 
infra,  118;  Mortgage,  105;  Powers,  3. 

For  Editorial  Notes,  see  infra,  V.  §§  6,  10. 

98.  Intestate  property  wanted  for  dis- 
tribution is  assets  for  an  administrator 
de  bonis  non,  under  the  Connecticut  stat- 
utes, even  if  the  property  has  been  "admin- 
istered" within  the  common-law  meaning  of 
that  term.  Chamberlin's  Appeal.  70  Conn. 
363.  39  Atl.  784.  41:  204 

99.  An  administrator  de  bonis  non  has 
the  right,  even  at  common  law,  to  receive 
intestate  property  which  still  exists  in 
specie,  tinchanged  and  unconverted,  in  the 
hands  of  a  third  person,  who  has  iv)  legal 
right  to  it,  even  if  he  has  received  it  from 
an  executor  whose  accounts  have  been  set- 
tled and   approved.  Id. 

100.  The  property  of  a  corporation  in  pos- 
session or  custody  of  an  officer  at  his  death 
does  not  pass,  as  part  of  his  estate,  into  the 
possession  and  control  of  his  administrator. 
Re  Belton.  47  La.  Ann.  1614,  18  So.  642. 

30:  648 

101.  The  proceeds  of  a  decedent's  land 
sold  for  partition  are  not  personalty  sub- 
ject to  be  transmitted  to  the  administrator 
appointed  at  his  domicil  in  another  state 
and  there  distributed  to  creditors  whose 
claims  have  not  been  allowed  by  the  courts 
in  whose  jurisdiction  the  land  was  situated. 
Smith  v.  Smith.  174  111.  52,  .50  N.  E.  1083, 

43:  403 


EXECUTORS  AND  ADMINISTRATORS,  III.  a. 


1385 


102.  The  proceeds  of  the  sale  of  property 
left  with  the  vendor  by  a  former  purchaser 
must  be  deemed  a  trust  fund  which  will 
not  pass  to  the  vendor's  administrator, 
where  no  resale  bj'  the  first  purchaser  is 
shown,  and  there  is  no  evidence  of  any 
claim  in  hostility  to  him  by  the  vendor. 
Royston  v.  McCulley  (Tenn.  Ch)  59  S.  W. 
725,  52:  899 

103.  The  vendor's  interest  in  a  partially 
performed  contract  to  purchase  land  of 
which  the  vendee  has  been  put  in  posses- 
sion passes  to  his  personal  representative 
upon  his  death,  and  is  not  subject  to  execu- 
tion for  the  debts  of  his  heir.  Bowen  v, 
Lansing,   129  Mich.   117,  88  N.  W.  384, 

57 :  643 

104.  Moneys  advanced  by  an  intestate  to 
his  daughter  and  her  husband,  and  treated 
by  the  parties  as  paid  by  his  board,  will  not 
be  lield  a  debt  due  the  estate  on  an  ac- 
counting between  the  daughter  and  her  hus- 
band and  the  administrator.  Kelsey  v. 
Kelley,  63  Vt.  41.  22  Atl.  597,  13:  640 

105.  ;Money  advanced  in  his  lifetime  by 
an  intestate  residing  with  his  daughter  and 
her  husband,  for  repairs  upon  the  daugh- 
ter's house,  without  expectation  of  repay- 
ment, and  for  his  own  convenience,  without 
substantial  benefit  to  the  property,  cannot 
be  recovered  by  the  administrator  in  an  ac- 
counting with  the  daughter.  Id. 


III.  Suits  Afl"ecting  Estate, 
a.  On  Behalf  of. 

Action  for  Damages  to  Realty,  see  Abate- 
ment and  Revival,  8. 

Substitution  of,  as  Parties,  see  Abatement 
and  Revival,   44,  45. 

Survival  of  Right  of  Action  to  Cancel 
Forged  Marriage  Contract,  see  Abate- 
ment and  Revival,  17,  18. 

Survivability  of  Action,  see  Abatement  and 
Revival,  II. 

Right  to  Appeal,  see  Appeal  and  Error,  100, 
106,  107. 

Attachment  against  Nonresidents,  see  At- 
tachment, 14. 

For  Causing  Death,  Conflict  of  Laws  as  to, 
see   Conflict   of   Laws,   232-237. 

Liabilitv  of  Estate  for  Costs,  see  Costs  and 
Fees,  26-31. 

Suing  in  Forma  Pauperis,  see  Costs  and 
Fees.  29. 

Jurisdiction  of  Suits  Affecting,  see  Courts, 
300,  304-306. 

Right  of  Action  for  Causing  Death,  see 
Death. 

For  Death  of  Ancestor,  see  Election  of  Rem- 
edies. 34. 

Personal  Representative  as  Proper  Partv  to 
Sue.  see  Parties.  60.  108.  109. 

Replevin  by  Administrator,  see  Replevin,  14. 

Suit  to  Construe  or  Reform  WiU.  see  Wills. 
IV. 

See  also  supra.  .'5.  24.  31.  37.  40:  Principal 
and  Surety.  ."lO. 

For  Editoi-ial  Xotes.  see  infra.  V.  S§  21.  22. 


106.  A  widow  who  has  paid  a  just  claim 
against  the  estate  of  her  deceased  husband 
cannot,  upon  being  subsequently  appointed 
administratrix,  recover  the  money  for  the 
estate,  where  there  are  no  other  debts 
against  the  estate.  Rainwater  v.  Harris,  51 
Ark.  401,  11  S.  W.  583,  3:  845 

107.  An  executor  who  has  taken  posses- 
sion of  testator's  real  estate  and  held  it 
since  testator's  death,  for  the  purposes  of 
administration  and  paying  debts,  may  main- 
tain an  action  for  permanent  injury  to  the 
land  by  sediment  placed  in  the  stream  by 
an  upper  proprietor.  Drake  v.  Lady  Ensley 
Coal,  I.  &  R.  Co.  102  Ala.  501,  14  So.  749, 

24:  64 

108.  The  heir,  and  not  the  administrator, 
is  the  proper  one  to  bring  an  action  to  de- 
clare a  resulting  trust  in  land,  although  it 
arises  out  of  the  bidding  in  of  oroperty  cov- 
ered by  a  deed  of  trust  given  to  secure  a 
loan  of  money,  a  part  of  which  was  ad- 
vanced bv  the  ancestor.  Johnston  v.  John- 
ston, 173"  Mo.  91,  73  S.  W.  202,  61:  166 

109.  The  administrators  may  sue  upon  a 
covenant  to  pay  rent  to  their  intestate 
which  is  appended  to  a  lease  made  by  him, 
although  his  heirs  are  the  only  persons  who 
would  suffer  substantial  damages  by  failure 
to  pay  it.  Walsh  v.  Packard,  165  Mass.  189, 
42N."E.  577,  40:321 

110.  The  personal  representative  of  a  de- 
ceased sheriff  may  maintain  an  action  on 
the  bond  of  a  deputy  to  compel  him  to  pay 
over  money  received  by  him  by  virtue  of 
his  office,  notwithstanding  the  fact  that  no 
order  has  been  made  by  the  county  court  or 
board  of  education,  to  whom  the  money  ul- 
timately belongs,  requiring  the  deputy  to 
pav  over  the  balances  due.  White  v.  Cook. 
5l'W.  Va.  201.  41  S.  E.  410,  57:417 

111.  Compelling  a  person  to  disclose  his 
possession  of  any  property  of  a  decedent's 
estate,  or  his  knowledge  concerning  such  es- 
tate, on  penalty  of  imprisonment  for  refusal 
in  proceedings  on  behalf  of  the  estate,  be- 
ing a  remedial,  and  not  a  penal,  proceeding, 
is  not  within  the  constitutional  provisions 
against  making  any  person  a  witness 
against  himself  in  a  criminal  action,  and 
against  unreasonable  searches  and  seizures. 
Lew  V.  San  Francisco  Super.  Ct.  105  Cal. 
600,"  38  Pac.  9G5.  29:  811 
One  of  two  representatives. 

112.  One  of  two  administrators  ca"n  main- 
tain an  action,  under  order  of  the  surrogate, 
agaiiisst  the  sureties  on  their  joint  bond  for 
moneys  misappropriated  by  his  coadminis- 
trator, against  whom  a  decree  has  been  ren- 
dered directing  him  to  pay  the  mone.y  to 
the  plaintifl'.  Tlie  liability  of  the  plaintiff 
as  sin  individual  to  the  sureties  is  not  a 
matter  for  consideration  in  such  suit  by  him 
as  administrator.  Sperb  v.  ]\IcCoun,  110  N. 
Y.  6f)5.  18  X.  E.  441,  1 :  490 
Administrator  de  bonis  non. 

113.  All  adiniiiistrator  dc  bo7iis  non  can- 
not maintain  an  action  against  the  estate  of 
his  ))redecessor  for  money  belonging  to  the 
estate,  wrongfully  received  by  him  prior  to 
his  appoiiitiiiont  as  administrator  and  for 
^^in(•h   he   failed  to  account,  if  it  is  not  dis- 
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tinguishable  as  part  of  the  intestate's  prop- 
erty. Hodge  V.  Hodge,  90  Me.'  505,  38  Atl. 
535,  40:  33 

Foreign  representatives. 
For  Editorial  Notes,  see  infra,  V.  §  21. 

114.  An  administrator  appointed  in  one 
state  cannot  maintain  a  suit  in  a  United 
States  circuit  court  for  another  state,  to 
restrain  an  infringement  of  a  copyright 
which  belonged  to  his  intestate,  without 
taking  out  ancillary  letters  in  such  other 
state;  but  he  may  take  out  such  letters 
after  demurrer  to  his  bill,  and  aver  the  fact 
bv  amendment  before  answer  filed.  Black 
v'  Henry  G.  Allen  Co.  42  Fed.  618,  9:  433 

115.  A  state  statute  providing  that  when 
administration  is  taken  in  that  state  upon 
tiie  estate  of  a  nonresident  decedent,  the 
estate  found  there  is  to  be  applied  there 
primarily  to  the  payment  of  domestic  cred- 
itors, will  not  prevent  the  administrator 
from  bringing  suit  wherever  he  can,  upon  a 
cause  of  action  which  accrued  in  such  state 
to  his  intestate  by  reason  of  the  negligent 
act  of  a  common  carrier  causing  personal 
injury  to  him.  O'Reillv  v.  New  York  & 
X.'  e!  R.  Co.  16  R.  I.  395,  19  Atl.  244.  6:  719 

118.  Suit  in  a  foreign  state  on  a  judg- 
ment recovered  by  an  administrator  in  the 
state  of  his  appointment  may  be  maintained 
bv  him  in  his  OAvn  name.  Tittman  v. 
Thornton.    107    Mo.    500.    17    S.    W.    979, 

16:  410 

117.  The  appointment  of  a  nonresident  as 
an  administrator  in  the  state  of  New  York 
does  not  authorize  him  to  sue  as  a  resident 
of  the  state,  under  X.  Y.  Code  Civ.  Proc.  § 
1780.  Robinson  v.  Ocean  Steam  Nav.  Co. 
112  X.  Y.  315,  19  X.  E.  625.  2:  636 

118.  An  administrator  who  takes  land  as 
assets  liy  express  provision  of  law  has  no 
sufli  right,  title,  or  interest  in  and  to  the 
lands  of  his  intestate  in  another  state  as 
will  authorize  him  to  sue  to  redeem  from 
n    mortgage   thereon    by    setting   off   against 

•  !ic  mortgage  debt  waste  committed  by  the 
mortgagee  in  possession  after  the  death  of 
tiie  intestate,  or  to  recover  damages  for 
waste  or  trespass  on  such  lands.  Price  v. 
Ward.   25   Xev.   203.   58   Pac.   849.        46:  459 

li.  Suits  and  Judgments  against. 

Siii'vivabilil V  of  Aetidii.  see  Abatemoiit  and 
Uevival'.   TT. 

"^iirvival  nf  StncKhnlder'-'  Liability  against 
Ailiiiiiii>tr;i1()r,  see  Abatement  and  Re- 
vival.   10.    11. 

l-!lVeet  of  Admissions  upon  .Vliii'^iI  State- 
ment   of   Facts,    see    Al:1'imm|    f':i.-e.    4. 

Suit  in  Fe.lei-al  (',,urt  to  l-lnt'on-e  Stock- 
holder-'   I.iiihility.    see    Court-.    428. 

•  hiri-dietion  nf  lv|nit\-.  -ee  l"(|uity.  0. 
I  larnisliment  of.  -ee  ( iarni-limeni .  18. 
I'ureclosnre    Suit.    s,.,.    M.,ii -aue.    ]:,{).    ]r,]. 

I  )e-iri|)t  ion  of  Defendant  a-  Ailmini-t  rator. 
-ee    I'leiidinu.    2(^2.    2iir!. 

\    ■nile     of     .\i)i,ii|,     -ee     ^'e|^ll'.     4. 

S,.,.    al-M    -upia.    Iin. 

1"  e-    i:dii'.iia]    Xot.'-.    -e..    infia.    ^^    S    1] . 

110.  lieniiei-iiiu  jiiilunieiii  aLiaiii-t  a  de- 
f''f:diiil     a-    ■'adniiiii-t  rat  ill"    .]'•<■-    not     make 


it  a  judgment  to  be  enforced  out  of  the 
property  of  the  estate  of  which  he  is  admin- 
istrator, but  one  to  be  enforced  against  his 
own  property.  Rich  v.  Sowles,  64  Vt.  408, 
23  Atl.  723,  15:  850 

120.  The  executor  of  a  will  which  has 
been  probated,  although  it  was  in  fact  in- 
valid because  revoked  by  marriage,  cannot 
represent  the  heir  as  defendant  in  a  fore- 
closure suit  so  as  to  make  the  decree  of 
foreclosure  binding  on  the  heir,  although  the 
probate  is  by  statute  made  prima  facie  evi- 
dence of  the  validity  of  the  will,  even  as  to 
real  property,  and  the  decree  would  be  con- 
clusive if  the  will  were  valid.  Belton  v. 
Summer,  31  Fla.  139,  12  So.  371,         21 :  146 

121.  A  contract  by  one  named  as  execu- 
trix in  a  will,  that  in  consideration  of  the 
withdrawal  of  opposition  to  its  probate  she 
will  distribute  money  which  comes  into  her 
hands  as  executrix  as  fast  as  a  certain  sum 
shall  accumulate,  may  be  enforced  against 
the  promisor  in  her  individual  capacity. 
Painter  v.  Kaiser,  27  Nev.  421,  76  Pac.  747, 

65:  672 

122.  An  action  of  claim  and  delivery  can- 
not be  maintained  against  an  executor  of 
an  estate  in  his  representative  capacity,  to 
recover  possession  of  personal  property 
wrongfully  withheld  by  him.  Elmore  v. 
Elmore,  58  S.  C.  289,  36  S.  E.  656,     51:  261 

123.  An  action  for  breach  of  a  contract 
to  convey  land  by  warranty  deed  cannot 
be  maintained  against  executors  in  their 
representative  capacity,  where  no  authority 
to  execute  such  a  deed  is  vested  in  them  by 
the  will.  Bauerle  v.  Long,  187  111.  475,  58 
X.  E.  458,  52:  643 
Foreign  representatives. 

Effect  of  Foreign  -ludgment.  see  Judgment, 

360,  361. 
Xecessity    of    Pleading    Foreign    Judgment, 

see  Pleading,  488. 
See  also  infra,  137. 
For  Editorial  Xotes,  see  infra,  V.  §  21. 

124.  Foreign  executors  who.  by  virtue 
of  their  appointment,  have  become  owners 
of  a  judgment,  and  have  m.ade  a  contract 
to  assign  it.  may  be  sued  on  such  contract 

'tside  of  the  state  of  their  appointment. 
Johnston  v.  Wallis,  112  X.  Y.  230.  19  X.  E. 
653,  2:  828 

125.  The  general  rule,  that  executors  and 
administrators  can  be  sued  only  in  the  state 

vhere  they  are  appointed,  is  confined,  at 
least  in  the  state  of  Xew  York,  to  claims 
and  liabilities  resting  wholly  upon  their 
representative  character.  Id. 

12().  A  nonresident  plaintiff  may  sue  a 
foreign  executor  who  has  taken  out  ancil- 
lary letters,  although  the  precise  force  and 
effect  of  the  judgment  in  such  a  case  is  not 
determined.  Hopper  v.  Hopper,  125  X.  Y. 
400.  2(i  X.  E.  457.  12:  237 

127.  A  foreign  exectitor  becomes  a  domes- 
tic executor,  liable  to  be  sued  as  such,  when 
lie  takes  out  ancillary  letters.  Id. 

128.  .\n  action  to  recover  stock  given  by 
a  testator  who  resided  in  one  state  where 
the  will  is  probated  cannot  be  brouelit  in 
another  state,  although  the  corporation 
which  issued  the  stock  is  located  there,  and 
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one  of  the  executors  is  a  resident  of  that 
state  and  has  taken  out  ancillary  letters 
of  administration  thei-e.  Russell  v.  Hook- 
er, 67  Conn.  24,  34  Atl.  711,  35:  495 
1^9.  A  claim  by  a  devisee  against  execu- 
tors for  stock>  of  a  corporation  devised  to 
him  cannot  be  transferred  for  adjudication 
to  the  courts  of  another  state  where  the 
corporation  which  issued  it  is  located,  by 
attaching  dividends  which  were  declared 
after  the  testator's  death  but  had  not  been 
paid  over  to  the  executors.  Id. 


rV.  Indebtedness;     Distribution;     Account- 
ing   and    Settlement, 

a.  Debts  and  Obligations. 
1.  In   General. 

Liability  on  Subscriptions  of  Testator,  see 
Contracts,  51,  52. 

Liability  to  Punitory  Damages,  see  Dam- 
ages, 22. 

Burden  of  Proof  as  to,  see  Evidence,  227. 

Evidence  to  Establish  Claim,  see  Evidence, 
949. 

Interest  on  Claims  against  Estate,  see  In- 
terest, 91. 

Interest  on  Claims  of  Distributees,  see  In- 
terest, I.  e. 

New  Trial  for  Excessive  Allowance,  see 
New  Trial,  20. 

Parties  to  Action  to  Impeach  Decree  Estab- 
lishing Claims,   see  Parties,   143. 

Liability  for  Firm  Debts  Contracted  after 
Decedent's  Death,  see  Partnership,  129. 

For  Editorial  Notes,  see  infra,  V.  §§  15-20. 

130.  A  claim  for  board,  lodging,  medical 
attendance,  and  other  necessaries  furnished 
a  decedent  by  one  who  was  induced  to 
marry  her  by  false  representations  that  she 
was  a  single  woman,  while  she  had  a  for- 
mer husband  living,  cannot  be  recovered 
from  her  administrator,  as  it  is  inseparable 
from  the  personal  injury,  for  which  a  cause 
of  action  does  not  survive  her  death. 
Pavne's  Appeal.  65  Conn.  397.  32  Atl.  948. 

33:  418 

131.  The  death  of  one  who.  by  acceptance 
of  a  devise,  became*  porsoiiaJly  liable  to  pay 
legacies  as  each  legatee  became  of  age, 
leaves  his  estate  liable  as  an  entirety  for 
the  pavmcnt  of  the  legacies  thereafter  com- 
ing diie.  Case  v.  Hall.  52  Ohio  St.  24.  38 
N.  E.  618,  25:766 

132.  A  claim  for  back  wa^cs  and  for  nurs- 
ing a  person  during  his  last  illness  is  prop- 
erly rejected,  it  being  shown  that  the 
claimant  had  been  originally  employed  as 
housekeeper  by  the  testator,  but  that  in 
the  course  of  time  there  had  ceased  to  bo 
any  question  of  Avages  between  them,  and 
that  ^he  and  her  children  and  grandchildren 
sluired  testator's  liome  with  him  and  were 
provided  for  b>-  him.  and  that  he  further 
provided  for  them  in  his  will.  BiMiton's 
Succession.  100  La.  494.  31   So.  12:!.       .")!>:  IS.l 

133.  An  ancillary  admiiiistiator  i<  not 
liable  to  pny  for  scrvicf-^  coiitiacteil    for  by 


the  foreign  administrators,  since  there  is 
no  privity  between  them.  Manning  v. 
Leighton,  65  Vt.  84,  26  Atl.  258,  24:  684 

For  employment  of  attorney. 

134.  The  fees  and  expenses  of  attorneys, 
and  the  expense  of  litigation  between  dif- 
ferent heirs  or  claimants  as  to  their  respec- 
tive rights,  do  not  constitute  general 
charges  against  the  succession.  Benton's 
Succession,  106  La.  494,  31  So.  123,    59:  135 

135.  An  administrator  of  the  beneficiary 
of  a  claim  against  the  United  States,  ap- 
pointed to  meet  a  requirement  of  the  court 
and  taking  charge  of  the  case  with  its  ap- 
proval, does  not,  by  making  use  of  proofs 
procured  by  a  former  attorney,  accept  the 
benefit  of  the  latter's  services  so  as  to  ren- 
der himself  liable  to  pay  for  them,  where 
such  proofs  are  in  the  files  of  the  court  and 
be3'ond  the  control  of  such  attorney,  and 
he  has  no  knowledge  that  the  attorney 
whom  he  employs  has  made  an  arrange- 
ment with  the  former  attorney,  who  is 
relying  on  him  to  act  in  his  interest.  Man- 
ning V,  Leighton,  65  Vt,  84,  26  Atl,  258, 

24:  684 
Allowance. 

Estoppel  by  Judgment  Making,  see  Estop- 
pel, 70. 

136.  Separate  items  of  complicated  un- 
settled accounts  involving  many  transac- 
tions, between  a  claimant  and  decedent  can- 
not be  allowed  by  an  orphans'  court  if  it  has 
no  jurisdiction  of  the  other  items  because 
they  are  unadjusted,  but  the  whole  mat- 
ter must  be  settled  in  some  proceeding  in 
w^hich  all  items  can  be  considered  and  the 
final  balance  ascertained.  Re  Fulton's  Es- 
tate, 178  Pa.  78,  35  Atl.  880,  35:  133 

2,  Presentation  and  Proof  of  Claims. 

Conclusiveness  of  Decree  Establishing 
Claims,  see  Judgment,  213, 

137.  A  judgment  of  a  court  of  one  state 
against  the  administrator  of  a  deceased  per- 
son, appointed  by  the  courts  of  that  state, 
which  establishes  a  claim  against  the  dece- 
dent's estate,  is  not  even  prima  facie  evi- 
dence of  the  validity  of  the  claim  as  against 
lands  situated  in  another  state.  ]\IcGarvey 
V.   Darnall.    134   III.   367,  25   N.   E.    1005. 

10:  861 

Contingent  claims. 

Liability  as  Stockholder  as,  see  Corpora- 
tions, 557. 

Running  of  Limitation  against,  see  Limi- 
tation of  Actions,  149. 

138.  A  subscription  liability  to  pay  for 
stock  in  a  corporation  is  a  mere  contingent 
claim,  it  being  wholly  unknown  whether 
there  will  ever  be  an  absolute  liability  to 
discharge  it.  South  ^Milwaukee  Co.  v.  Mur- 
i.hy.   112  Wis,  614,  88  N.  W.  583.         58:  82 

139.  A  claim  is  contingent  and  not  af- 
fected by  the  statutes  of  nonclainis  regard- 
ing the  filing  of  claims  against  the  estates 
of   deceased    persons,   where,    though    a    lia- 

'  hilitv  exists,  rightly  called  a  debt,  it  is  not 
[  absolute,  and  there  is  no  way  by  wh'ch   it 
I  can  be  determined  whether  it  will  e\  er  be- 
come absolute.  Id, 
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140.  If  a  claim  against  tiie  estate  of  a 
deceased  person  remains  contingent  till  after 
the  time  limited  for  filing  claims  in  the  ad- 
ministration proceedings,  but  subsequently 
becomes  absolute,  and  assets  have  been  paid 
to  legatees  or  next  of  kin  of  the  deceased, 
an  action  will  lie  in  favor  of  the  claimant 
against  such  legatees,  under  Wis.  Rev. 
Stat.  1898,  §  3269,  providing  for  a  recovery 
by  creditors  of  a  decedent  against  legatees 
or  next  of  kin  to  the  extent  that  they  have 
received  assets  of  the  estate.  Id. 
Time  to  present. 

W'lien  Claim  Barred,  see  Limitation  of  Ac- 
tions, 221. 
See  also  supra,  140. 
For  Editorial  Notes,  see  infra,  V.  §  17. 

141.  A  claim  against  a  deceased  person's 
estate  is  forever  barred  if  it  is  not  exhibited 
within  the  time  limited  by  the  court  of  pro- 
bate for  the  presentation  of  such  claims. 
Disability  of  claimants  is  no  excuse  for 
failure  to  present  a  claim.  Cone  x.  Dun- 
ham. 39  Conn.   145,  20  Atl.  311,  8:  647 

142.  The  pendency  of  an  appeal  from  an 
order  admitting  a  will  to  probate  will  not 
excuse  a  delay  of  over  two  years  on  the 
part  of  the  executors  who  have  qualified 
thereunder  to  present  for  payment  claims 
of  testator  against  the  estates  of  other  de- 
ceased persons.  Id. 

143.  The  settlement  of  an  estate  in  a  for- 
eign jurisdiction  will  not  be  held  to  bar  a 
claim  against  the  administrator  arising 
after  the  death  of  the  deceased,  upon 
a  showing  only  that  a  claim  against  an  es- 
tate nuist  be  filed  within  a  certain  time 
after  the  issue  of  letters,  and  that  notice 
was  given  the  claimant  but  no  claim  was 
filed,  since  ordinarily  those  referred  to  as 
creilitors  of  an  estate  are  persons  holding 
claims  against  the  deceased  in  his  lifetime, 
and  the  requirements  as  to  the  presenta- 
tion of  claims  do  not  ordinarily  refer  to  lia- 
bilities incurred  by  the  administrator.  Man- 
ning V.  Lcighton."  U5  Xt.  84.  20  Atl.   2.58. 

24:  684 

3.  Payment    and    Priority. 

Payment. 

P<ir  Kditorial  Notes,  see  infra.  V.  §  15. 

144.  A  legatee  is  not  bound,  in  the  ab- 
sciicc  (if  an  order  of  court,  to  accept  pay- 
ment f)f  his  legacy  in  instalments  at  the 
tliseretidii  or  coin ciiieiice  f)f  the  executor. 
A\'elcli   r.   .\(lains.  l.Vi  Mass.  74.  2.-)  N.   E.  .34. 

9:  244 
It").  A  legatee  is  not  boiind  to  recngnize 
any  tender  of  his  legacy  made  hx  exec\itors 
«ut  of  funds  collected  by  them  from  the  tes- 
tatoiVs  personal  ]irii])eity  whicli  was  sit- 
»atc(]  ill  tlic  jurisdictidii  wliere  tlie  tender 
ii\;i-  made,  if  1  liey  liad  1  her"  received  no 
let  t  el-  t  e>t  anient  :iry.  and  were  ^iiii|ily  au- 
llidiized  to  take  can'  of  and  pre^ei\  (■  the 
prii|icrt\.  wliicli  tliey  jiaii  iiexci  Ijcc  n  di- 
rected 111  tian^t'er  Id  1  lieiii>el  ve-  a-  (Men 
tdi-  iitider  tlieir  t'dreiL!!!  letter-;  ami  the 
fact  that  tliey  ~uli-e(|iieiit  ly  rec(i\c  ic-ttets 
in  the  jiui-dicl  inn  wlieic  t-lie  |ird|iert\  is 
situated    will    lia\e    lid    elject     ll|idn    the    ri<jli1i 


of  the  parties  as  fixed  by  the  refusal  of  such 
tender.  Id. 

146.  An  encumbrance  consisting  of  a  ven- 
lor  s  lien,  which  is  expressly  assumed  by  a 

subsequent  purchaser  as  part  of  the  pur- 
cnase  price,  is  as  much  his  personal  debt  as 
the  remainder  of  the  purchase  money  which 
is  payable  directly  to  his  immediate  vendor; 
and  in  case  of  his  death  it  is  a  charge  pri- 
marily upon  his  personal  estate,  and  not  a 
burden  on  the  land  in  the  hands  of  the 
heirs.  O'Conner  v.  O'Conner,  88  Tenn.  76, 
12  S.  W.  447,  7:  33 

Priority. 

Jurisdiction  of  Proceedings  to   Compel  Re- 
funding, see  Courts,  306. 
See   also  infra,   161. 

147.  An  award  of  an  auditor  in  favor  of  a 
creditor  of  a  decedent's  estate,  and  a  decree 
in  his  favor  by  the  orphans'  court  for  pay- 
ment out  of  the  funds  in  the  hands  of  the 
executor,  are  not  actual  payment  of  the 
claim;  but  in  case  the  creditor  does  not  re- 
ceive payment  owing  to  the  fact  that  the 
executor  becomes  insolvent,  he  may  come 
in  upon  a  second  fund  raised  in  the  same 
estate,  and  claim  a  pro  rata  share  thereof; 
and  laches  on  the  part  of  such  creditor  in 
compelling  the  executor  to  file  his  account 
will  not  defeat  such  right,  where  it  was 
participated  in  by  the  other  parties  inter- 
ested in  the  estate,— creditors,  legatees,  and 
distributees  alike.  Pomeroy's  Appeal,  127 
Pa.  492.  18  Atl.  4,  4:  367 

148.  Where  the  will  of  the  testator,  who 
died  insolvent,  provides  that  the  business 
shall  be  carried  on  by  his  executor,  and  this 
is  done  with  consent  of  existing  creditors, 
the  creditors  of  the  business  so  conducted  by 
the  executor  must  either  share  pro  rata 
with  the  other  creditors  in  the  whole  estate,^ 
or  must  first  be  paid  out  of  that  portion 
used  in  the  business,  and  are  not  entitled 
to  preference.  Willis  v.  Sharpe,  115  N.  Y. 
396.  22   N.   E.   149,  5:  636 

149.  The  estate  of  a  decedent  who  leaves 
debts  is  at  his  death  impounded  by  the 
law  for  all  his  creditors,  who  must  share 
pro  rata  if  it  is  insufficient,  except  where 
the   statute  gives  preferences.  Id. 

150.  I'niess  a  creditor  in  some  way  con- 
sents to  the  carrying  on  of  the  business  by 

i  the  executor  as  directed  by  decedent's  will, 
I  he  has  the  right  to  insist  that  the  estate, 
j  as  it   existed  at  decedent's  death,   shall  be 
used  for  the  payment  of  the  debts  and  ex- 
'  penses   of   administration,   to   the   exclusion 
of  debts  subsequently  created  by  the  exec- 
utor. Id. 
I       151.  One    who    subscribes    his    name   to   a 
j  certificate   of   deposit   issued   by    a   firm   of 
;  bankers   of   which   he   is   in   law   a    member 
ass\imes     thereby      an     individual     liability 
which  may  be  enforced  against  his  estate  by 
tlie   ludder,  in   preference   to  claims   against 
tlie  partnership.    Re  Baldwin,  170  N.  V.  156, 
''t\:\   X.   K.    ()2.                                                   58:  122 
l.")2.   All    wages    due    a    clerk    for    services 
n  ndered    before   as   well   as   during   the   last 
illiie--    dl'    a    deceased    employer    fall    within 
the    -ecdiid    class    of   claims    against    his    es- 
tate,  ami   are   included   in   the  term   '"wages 
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of  servants."  as  used  in  §  80  of  the  "Kansas 
Act  Respecting  Executors  and  Administra- 
tors and  the  Settlement  of  the  Estates  of 
Deceased  Persons."  Cawood  v.  Wolflev.  56 
Kan.  281.  43  Pac.  236.  31:  538 

153.  "Where  a  decedent's  estate  is  saved 
from  insolvency  bj-  the  act  of  all  the  parties 
interested  who  were  of  age  and  legally  ca- 
pable of  acting,  in  guaranteeing,  to  a  cer- 
tain extent,  with  the  approval  of  the  admin- 
istrator, the  bonds  of  a  corporation,  for 
which  the  intestate  was  liable  as  indorser, 
the  amount  which  they  were  compelled  to 
pay  on  such  guaranty  should  be  refunded  to 
them  before  distribution,  although  objection 
is  made  by  the  other  interested  parties,  who 
were  infants  at  the  time,  and  although  no 
claim  against  the  estate  was  presented  with- 
in the  time  limited  therefor  by  law.  Hav- 
ing voluntarily  sacrificed  their  own  private 
funds  to  save  the  estate,  and  having  in 
fact  saved  it,  they  are  equitably  entitled 
to  have  the  whole  estate,  and  not  merely 
their  shares  of  it,  bear  the  burden.  Bene- 
dict  V.  Chase,  58  Conn.   196,  20  Atl.  448, 

8:  120 
Secured  claims. 

154.  A  dividend  from  a  decedent's  assets, 
w^hich  are  not  sufficient  to  pay  creditors  in 
full,  can  be  computed  in  favor  of  a  mort- 
gage creditor  onjy  on  the  balance  of  the 
mortgage  debt,  where  he  has  accepted  the 
proceeds  of  the  mortgaged  premises  on  a 
sale  of  decedent's  land  for  debts.  Wheat 
v.  Dingle,  .32  S.  C.  473,  11  S.  E.  394,  8:  375 
Trust  funds. 

Effect    of    Executdr's    Insolvency,    see    As- 
signments for  Creditors,  96. 

155.  ]\Ioney  received  by  one  as  agent,  who 
dies  before  paying  it  over,  although  it  has 
been  mingled  with  his  own  so  that  it  can- 
not be  distinguished,  constitutes  a  trust 
fund  which  can  be  recovered  from  his  per- 
sonal representative.  First  Nat.  Bank  v. 
Hummel,  14  Colo.  259,  23  Pac.  986.        8:  788 

156.  A  claim  for  a  trust  fund  included  in 
the  assets  of  a  decedent's  estate,  as  to  which 
the  relation  of  debtor  and  creditor  never 
existed  between  the  parties,  is  not  a  "debt" 
or  "di^mand."  within  the  meaning  of  the 
Colorado  statutes  relating  to  the  order  of 
pav\nent  of  demands  against  such  an  estate. 

Id. 

4.  Burial    Expenses. 

Proof  of  Reasonableness  of,   see   Evidence, 

2204. 
For  Editorial  Notes,  see  infra,  V.   §   18. 

157.  The  liability  of  the  estate  of  a  de- 
ceased person  for  reasonable  and  proper  bur- 
ial expenses,  although  they  were  neither 
ordered  nor  ratified  by  the  subsequently 
appointed  executor  or  administrator,  is  im- 
plied by  law  from  the  peculiar  necessities 
of  the  situation,  and  may  be  enforced 
against  an  executor  in  his  representative 
<»apacitv.  Foixg  v.  Holbrook.  88  Me.  169.  .33 
Atl.   7!t2.  '  33:  660 

l.i8.  Flower-  to  the  value  of  $15  ordered 
by    the    hou-ekeeper    of    a    deceased    person 


[  may  be  charged  to  his  estate  as  necessary 
I  funeral  expenses,  where  he  leaves  no  widow 
j  or  children  and  his  estate  is  valued  at 
$6,000.  O'Reillv  v.  Kellv,  22  R.  I.  151.  46 
!  Atl.  681,  ■  '  50:  483 

159.  Burial  expenses  to  the  amount  of 
$136  are  not  unreasonable,  where  the  near- 
est relatives  of  the  deceased  were  a  brother 
and  nephews  and  nieces  to  whom  nothing 
was  given  by  will,  while  his  estate  converted 
into  money  amounted  to  $1,061,  against 
which  there  was  an  indebtedness  of  $78. 
Fogg  v.  Holbrook,  88  Me.  169,  33  Atl.  792, 

33:  660 

160.  The  allowance  of  $455  out  of  an  un- 
dertaker's bill  for  $526  for  the  burial  of  an 
aged  janitor,  whose  companions  were  labor-  ■ 
ing  men,  and  whose  most  intimate  friend 
was  a  street  sweeper,  and  whose  estate  was 
less  than  $5,000,  is  excessive.  Foley  v. 
Broeksmit,  119  Iowa,  457,  93  N.  W.  344. 

60:  571 

161.  A  claim  for  funeral  expenses  of  a 
mortgagor  of  land  is  not  entitled  to  priority 
over  the  lien  of  the  mortgage,  under  Ky. 
Stat.  §  3868,  providing  that  if  the  personal 
estate  of  a  decedent  is  not  sufficient  to  pay 
his  liabilities  the  burial  expenses  shall  be 
paid  in  full  "before  any  pro  rata  distribu- 
tion shall  be  made."  Milward  v.  Shields, 
19  Ky.  L.  Rep.  1076,  43  S.  W.  184,     39:  506 

b.  Instructions  and  Control  by  Court. 

162.  Executors  and  administrators  may 
ask  the  instruction  of  a  court  of  equity  as 
to  their  duties  under  a  will,  aad  as  to  the 
effect  of  acts  aheady  done,  unless  the  mat- 
ter is  one  which  can  be  more  appropriately 
dealt  with  in  the  probate  court.  Equity 
may  also,  in  its  discretion,  give  instructions 
as  to  future  accounts  of  which  the  probate 
court  has  no  jurisdiction,  although  the  lat- 
ter court  could  pass  upon  them  after  their 
rendition  and  application  for  a  final  settle- 
ment. Welch  v.  Adams,  152  Mass.  74,  25 
N.  E.  34,  9:214 

163.  That  a  testator  was  domiciled  in  an- 
other state,  and  that  his  will  was  originally 
proved  there,  is  no  valid  objection  to  the 
giving  of  instructions,  by  a  court  which  has 
granted  ancillary  administration,  and  which 
has  statutory  discretion  to  distribute  funds 
found  within  its  jurisdiction,  as  to  the  pay- 
ment of  certain  legacies  out  of  personal 
property  which  was  within  its  jurisdiction 
at  the  time  of  testator's  death  and  has  since 
continued  to  be  so,  where  such  property  is 
ample  to  pay  all  debts  and  legacies  and  all 
parties  interested  are  before  the  coui't.     Id. 

164.  Executors  acting  under  ancillary  let- 
ters of  administration  granted  by  a  court  in 
whose  jurisdiction  personal  property  of  the 
testator  was  found  are,  in  dealing  witli  such 
])roperty.  accountable  to  that  court :  and 
without  its  order  a  transfer  by  them  of  the 
proceeds  thereof  for  administration  to  the 
jurisdiction  in  which  they  were  originally 
appointed  would  be  irregular,  even  if  they 
had  paid  all  debts  due  where  tiie  property 
was  found.  Id. 
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c.  Distribution;      Accounting;      Settlement; 
Discharge. 

1.  In  General. 

Costs  on  Accounting,  see  Costs  and  Fees,  29, 
30. 

Federal  Jurisdiction  of  Suit  for  Distribu- 
tion, see  Courts,  363. 

Jurisdiction  of  Suit  Affecting  Accounting, 
see  Courts,  304. 

Distribution  of  Proceeds  of  Judgment  in 
Action  for  Wrongful  Death,  see  Death, 
1. 

Estoppel  by  Compelling  Distribution,  see 
Estoppel,  282. 

Garnishment  of  Distributee's  Share,  see 
Garnishment,  51. 

Interest  on  Claims  of  Distributors,  see  In- 
terest, I.  e. 

Modification  of  Decree  on  Motion  to  Strike 
Out  Item,  see  Judgment,  78. 

Conclusiveness  of  Decree  of  Distribution, 
see  Judgment,  89,  249,  284. 

Legatee's  Right  to  Enforce,  see  Parties,  58. 

Bill  for  Coercive  Distribution,  see  Plead- 
ing, 424,  425. 

Accounting  by  Trustee,  see  Trusts,  170,  171. 

How  Legacy  Paid,  see  Wills,  420. 

See  also  supra,  33,  34,  46. 

For  Editorial  Notes,  see  infra,  V.  §§  15-20. 

16.5.  The  court  has  jurisdiction  in  pro- 
ceedings under  the  article  of  the  California 
Code  providing  for  partial  distribution,  to 
hear  and  determine  a  question  of  contested 
heirship.  Re  Jessup's  Estate,  81  Cal.  408, 
21   Pac.  976,  22  Pac.  742.  6:  594 

166.  In  a  proceeding  to  put  heirs  in  pos- 
session of  an  estate,  an  issue  must  be  joined 
with  the  administrator  in  possession,  and 
proof  be  taken,  and  judgment  rendered  con- 
tradictorily, recognizing  their  capacity.  Re 
Lorenz's  Succession,  41  La.  Ann.  1091,  6  So. 
886.  7:  265 

107.  A  petition  for  an  accounting  against 
a  certain  person  cannot  properly  be  united 
liv  an  administrator  with  a  petition  for  final 
distribution.  Re  Cook's  Estate,  77  Cal. 
220.  17  Pac.  923,  1:  567 

168.  The  surplus  proceeds  of  a  sale  of 
lands,  made  in  auxiliary  administration 
after  paying  the  debts  in  that  jurisdiction, 
instead  of  being  distril)uted  to  the  heirs  and 
devisees  in  that  jurisdiction,  will  be  trans- 
mitted to  the  principal  administrator  in  an- 
other state  in  which  tlie  assets  are  insuf- 
ficient to  pav  debts.  (;ara  v.  Austin,  79 
Iowa.  178,  44  X.  W.  n.VJ.  0:  218 

169.  Costs  and  disbursements  incurred  by 
a  special  administrator  acting  in  good 
faitli  under  authority  of  a  statute  provid- 
ing for  the  appointment  r)f  a  special  admin- 
istrator in  ease  of  a  person  who  has  dis- 
ap]ir:ii(Nl  under  (•ii<-nm^t  anees  which  afford 
vra-ouiil)lc  i:roun(l-  tor  lirlicvinLr  that  he  is 
dead  ■.\rc  not  a  ]o'j:;\]  diartie  a^'ainst  such 
]icr-on  or  lii-^  iiro)ii'r1  w  a-  the  iirorcediiiLis 
;ir"  uliully  vnid.  Clajip  V.  Hon-.  12  X.  1). 
f.'io.  'IS  \.'  W.  Tin.  li.'.:  7.".7 
Family  settlement. 

iTo  An  aLiri'i'iiimf  liotwcon  thi'  nc\i  of 
Viii   .,r  .1   (]. cmIi'iH  .   iliat    all   hi-   pnip'^rty,  in- 


cluding money  due  on  life  insurance  policies 
payable  to  some  of  them,  shall  be  collected 
by  the  administrator,  and  a  certain  portion 
of  the  proceeds  used  in  the  ornamentation 
and  care  of  decedent's  burial  lot,  and  the 
remainder  divided  equally  among  the  next 
of  kin, — will  be  supported  as  a  family  set- 
tlement; and  the  beneficiaries  in  the  insur- 
ance policies  cannot  claim  their  proceeds. 
Supreme  Assembly  R.  S.  of  G.  F,  v.  Camp- 
bell, 17  R.  I.  402,  22  Atl.  307,  13:  601 
Time  for  settlement, 

171.  A  widow's  election  of  dower  and 
refusal  to  accept  the  gift  of  the  income  of 
certain  property  for  life  in  lieu  thereof,  un- 
der a  will  which  contemplates  the  conver- 
sion of  the  real  estate  into  money  and  then 
a  division,  will  entitle  the  administrator  to 
divide  the  balance  of  the  estate  after  set- 
ting off  dower,  without  waiting  for  the 
death  of  the  widow.  Sherman  v.  Baker,  20 
R,  I.  446,  40  Atl.  11,  40:  717 

172.  Under  the  Alabama  Code,  a  personal 
representative  has  eighteen  months  to  re- 
ceive bills  against  the  estate  and  to  come  to 
a  settlement;  and  settlement  cannot  be  en- 
forced sooner,  unless  he  becomes  satisfied 
that  the  estate  is  solvent  and  so  reports. 
And  a  bill  for  coercive  distribution  before 
the  expiration  of  the  eighteen  months  is 
premature,  where  there  is  no  such  report. 
Jackson  v.  Rowell,  87  Ala.  685,  6  So.  95, 

4:  637 
Acceptance  of  legacy. 
See  also  Wills,  III.  i. 

173.  An  act  or  resolution  of  the  general 
assembly  of  another  state  accepting  a  leg- 
acy given  to  the  state,  and  agreeing  to  its 
conditions,  is  a  sufficient  assurance  to  exec- 
utors to  justifv  pavment  of  the  legacv. 
Webster  v!  Wiggin,  19  R.  I.  73,  31  Atl.  824. 

28:  510 
Requiring  bond. 

174.  A  bond  need  not  be  required  in  case 
of  legacies  in  trust  accepted  by  a  town  or 
school  district,  and  legally  established, 
which  will  be  under  the  supervision  of  the 
equitv  courts  of  another  state.  Webster  v. 
Wiggin,  19  R.  I.  73,  31  Atl.  824,  28:  510 
Allowance  to  widow  or  family. 

Time  to  Object  as  to  Rate,  see  Appeal  and 
Error,  590. 

As  to  Right  of  Widow  to  Inherit,  see  De- 
scent and  Distribution,  I.  e. 

Allowance  of  Homestead  to,  see  Homestead, 
70. 

Conclusiveness  of  .Tudgment  of  Other  State 
as  to,  see  .Judgment,  358. 

For  Editorial  Notes,  see  infra,  V.  §  15, 

175.  A  statute  providing  for  a  year's  sup- 
port for  the  widow  of  a  deceased  person 
does  not  applv  to  a  widow  of  a  nonresident. 
Graham  v.  Stull.  92  Tenn.  673,  22  S.  W. 
7.38.  21 :  241 
Discharge. 

See  also  supra,  94. 

176.  Authority  from  the  probate  court  is 
necc-sary — at  least  in  jurisdictions  where 
executors  have  the  right  of  possession  of 
real  estate — to  release  from  his  executorial 
tni-t  one  who  has  assumed  the  duties  of 
rxccutor  under  a    will  which  also  gives  the 
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entire  estate  to  him  in  trust  for  certain 
purposes.  Re  Higgins's  Estate,  15  Mont. 
474,  39  Pac.  506,  28:  116 

2.  Commissions;  Reimbursement, 

Commissions  generally. 

Validity  of  Assignment  of,  see  Assignment, 

24. 
Compensatiftn   of   Trustee,   see   Trusts,   172, 

173. 
See  also  supra,  37. 
For  Editorial   Notes,   see  infra,   V.   §   20. 

177.  An  executor  may  lawfully  be  al- 
lowed his  commissions  on  the  disbursements 
of  the  year  on  his  accounting  at  the  close 
of  the  year.  Re  Kicker's  Estate,  14  Mont. 
153,  35  Pac.  960,  29:  622 

178.  The  accounts  of  an  executor  will  be 
surcharged  to  the  amount  of  a  commission 
taken  by  him  upon  wrongfully  incorporating 
the  estate  and  turning  the  real  estate  into 
shares  of  stock.  Garesche  v.  Levering  In- 
vestment Co.  146  Mo.  436,  48  S.  W.  653, 

46:  232 

179.  A  discretion  in  the  surrogate  to  with- 
hold commissions  from  an  executor  who  has 
not  given  proper  attention  to  his  duties  is 
not  denied  by  N.  Y.  Code  Civ.  Proc.  §  2730, 
providing  that  on  settlement  of  the  execu- 
tor's account  the  surrogate  "must  allow  to 
him"  certain  commissions  for  his  services. 
Re  Rutledge,  162  N.  Y.  31,  56  N.  E.  511, 

47:  721 

180.  An  administrator  who  has  acted  un- 
der a  nuncupative  will  prepared  by  him  or 
at  his  instance  after  the  decease  of  the  de- 
cedent, and  probated  mainly  upon  his  evi- 
dence, is  not  entitled  to  an  allowance  of 
compensation  in  an  action  by  the  adminis- 
trator of  decedent's  widow  to  recover  the 
property  as  part  of  her  estate,  where  such 
will  has  been  adjudged  a  nullity,  although 
he  acted  in  respect  to  it  with  an  honest  but 
mistaken  idea.  Rovston  v.  McCulIev 
(Tenn.  Ch.)   59  S.  W.  "725,  52:  899 

181.  An  assignee  of  the  commissions  of  an 
executor  has  no  such  vested  title,  legal  or 
equitable,  to  any  share  or  interest  in  the 
assets  of  the  estate  to  be  distributed  upon 
the  account,  as  confers  upon  him  the  right 
to  be  made  a  party  to  the  proceedings,  or 
to  be  heard  upon  a  settlement  and  entry 
of  the  decree.  Re  Worthington.  141  N.  Y. 
9,  35  N.  E.  929.  23:  97 
Double  commissions. 

For  Editorial  Notes,  see  infra.  V.  §  20. 

182.  Executors  with  ])nwer  to  sell  real 
property  and  divide  the  assets  into  shares, 
and  to  hold  the  same  as  trustees,  paying 
the  iiiooine  to  legatees,  are  entitled  to  dou- 
ble commissions.  Re  Crawford.  113  N.  Y. 
■■.no.  21  X.  E.  002.  5:  71 
Reimbursement. 

Proper  Remedy  for  Curing  Error  in  Amend- 
ed Decree  as  to,  see  Appeal  and  Error, 
•MG. 


S. 


also   supra. 


100. 


Fnr  Editorial  Xotes.  see  infra.  V.  g  20. 

is;!.  An  administrator's  right  to  reim- 
liurscinctit  fro  nitlip  distriliutcos  for  a  delit 
at;aiu>t   the   e-tate.   wliicli   lip   lia-   l)e('ii    roiii- 


pelled  to  pay  after  he  has,  in  ignorance  of 
the  debt,  made  distribution  of  the  estate,  is 
not  limited  to  payment  out  of  the  specific 
money  or  property  received  from  the  estate 
by  a  distributee;  and  any  property  belong- 
ing to  the  distributee,  which  is  liable  for 
his  debts  generally,  may  be  subjected,  but 
not  for  a  larger  amount  than  he  has  re- 
ceived from  the  estate.  McClung  v.  Sieg, 
54  W.  Va.  467,  46  S.  E.  210,  66:  884 

184.  When  the  principal  administrator 
of  an  estate  has  been  appointed  and  re- 
sides in  another  state,  and  an  ancillary 
administrator  has  been  appointed  in  West 
Virginia,  and  such  ancillary  administrator 
has,  in  ignorance  of  a  debt  against  the  es- 
tate of  his  intestate,  turned  the  assets  over 
to  the  principal  administrator,  and.  the  prin- 
cipal administrator  has  made  complete  or 
partial  distribution  thereof,  and  the  ancil- 
lary administrator  is  compelled  to  pay  such 
debt  out  of  his  own  funds,  and  is  not  guilty 
of  any  fraud  or  improper  conduct,  he  is  en- 
titled to  reimbursement  by  the  distributees; 
and  he  is  not  compelled  to  go  to  the  foreign 
jurisdiction  to  obtain  such  relief,  if  any  of 
the  distributees  have  property  within  this 
state  sufficient  to  reimburse  him,  and  he 
may  proceed  by  foreign  attachment  against 
such  property;  but  his  recovery  against  a 
distributee  will  be  limited  to  the  amount 
which  the  distributee  has  received  from  the 
estate.  Id. 

185.  An  administrator  who,  having  no 
notice  of  a  debt  against  the  estate  of  his 
intestate,  makes  distribution  of  the  estate, 
and  is  afterwards  compelled  to  pay  the  debt, 
there  being  no  fraud  or  improper  conduct 
imputable  to  him  respecting  either  the  cred- 
itors or  the  distributees,  may.  in  equity, 
compel  the  distributees  to  refund  to  him  the 
amount  of  the  debt,  interest,  and  costs 
which  he  has  been  compelled  to  pay.^  and 
his  expenses  in  the  defense  of  the  suit,  al- 
though he  has  taken  no  refunding  bond.  Id. 

186.  An  administrator  may,  in  the  dis- 
cretion of  the  probate  court,  be  allowed 
a  reasonable  amioimt  to  comj)ensate  for 
the  services  of  a  real-estate  broker  who 
succeeded  in  securing  for  the  property  be- 
longing to  the  estate  a  materially  greater 
amount  than  was  bid  for  it  at  the  attempt- 
ed auction  sale.  Re  AVillard's  Estate.  1.39 
Cal.   .501.   73   Pac.   240.  04:  .■)54 

3.  Retainer;    Deduction    or    Set-Oflf. 

Set-OfT'    by     or     against,     see     Set-OfT     and 

Counterclaim.  27.  28. 
For  Editorial  Notes,  see  infra.  A'.  §   16. 

187.  A  debt  ilue  to  the  estate  from  an 
heir  may  be  deducted  from  his  distributive 
share  of  the  proceeds  of  real  estate  wliieli 
lias  been  sold  in  iirocess  of  adiuiiiistratiou. 
Fisfus  V.  :\loore.  121  Ind.  .147.  2:^  N.  E.  .S(;2 

7 :  235 

ISM.   'I'lie    amount    due   from    a    ili-t ributep 

to  tlic  p-tafp  must  be  included  in  the  a-^ets 

ill    ilcieniiiiiiui:    the    amount    of    eacli    -liare. 

Wehl.  V.   Fuller.  85  :\Ie.  443.  27  Atl.   :yti. 

22:  177 
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189.  The  right  of  an  executor  or  adminis- 
trator to  retain  a  legacy  or  distributive 
share  from  a  debtor  to  the  estate,  and  apply 
it  to  the  indebtedness,  exists  without  any 
statute.  Id. 

190.  The  fact  that  a  debt  due  by  legatees 
to  testator's  estate  is  joint  will  not  pre- 
vent the  amount  of  their  debt  being  re- 
tained from  their  claims  to  legacies.         Id. 

191.  Tlie  administrator  of  a  deceased  lega- 
tee of  an  estate  is  subject  to  the  same 
right  of  retainer  or  deduction  for  an  indebt- 
edness of  such  distributee  to  the  estate  as 
existed  against  the  distributee.  Id. 

192.  The  fact  that  the  indebtedness  to 
the  estate,  of  an  insolvent  distributee,  is 
partially  secured  by  a  lien  on  other  prop- 
erty, does  not  in  any  wise  affect  the  right 
to  offset  it  against  his  share  in  the  estate. 
Oxsheer  v.  Nave,  90  Tex.  568,  40  S.  W.J, 

37:  98 

193.  The  indebtedness  of  a  legatee  to  the 
estate,  including  that  arising  from  payment 
by  the  administrator  of  obligations  of  the 
intestate  as  surety  for  the  legatee,  may  be 
set  off  against  his  claim  to  the  legacy. 
Koons  V.  Mellett,  121  Ind.  .585.  23  N.  E.  95, 

7:231 

194.  The  share  inherited  by  a  grandson  in 
lieu  of  a  deceased  parent  who  would  have 
been  entitled  thereto  if  alive  is  not  subject 
to  deduction  for  the  parent's  debt  to  the 
grandparent.  Powers  v.  ^Morrison,  88  Tex. 
133.  .30  8.  W.  851.  28:  521 
Rights  of  assignee  or  creditor  of  distributee. 

105.  A  creditor  who  acquires  a  nominal 
interest  of  an  heir  or  distributee  in  an  es- 
tate by  sale  and  purchase  under  judicial 
process  acquires  no  better  right  than  the 
debtor  has.  and  takes  it  subject  to  the  right 
to  offset  against  it  an  indebtedness  of  the 
heir  or  distributee  to  the  estate.  Oxsheer  v. 
Nave.  90  Tex.  568.  40  S.  W.  7.  37:  98 

196.  A  legacy  from  a  surety  to  his  co- 
surety jointly  and  severally  liable  with 
him  for  the  principal's  default  is  subject  to 
deduction  for  the  proportionate  share  of 
the  legatee  of  the  amount  the  estate  of 
the  testator  is  compelled  to  pay  upon  such 
lial»ility.  although  the  legacy  is  assigned  to 
a  tliini  person  before  anv  payment  is  made 
1.V  the  suretv.  Re  Bailv^  Estate.  156  Pa. 
634.  27  Atl.  560.  22:444 

197.  The  g(>neral  lien  of  a  judgment  cred- 
itor of  a  legatee  upon  laii<ls  charged  with 
the  legacy,  or  upon  the  proceeds  of  a  -ale 
thereof,  is  subject  to  any  equities  that  may 
e\i<i  in  favor  of  the  estate  against  the 
l..-;ncr.  KcHin-  V.  Mcllctt.  121  Tiid.  .■.S5.  23 
N.  K.  0.").  7:  231 

ilts.  Duo  wjio  take-  a  moiMgagc  dii  real 
e-tate  fi-oin  an  heir  pcinliiig  sot  t  li'iiicnl  of 
the  p.-tat<\  and  witli  kiiDwlcdgo  of  tlic  licir's 
iiiilel)tc(lnf'-~  tn  till'  c-talc.  can  acqiiii-e  no 
gi-catci-  intcro-t  iliaii  iliat  nf  llic  licii-  liiin^ 
self:  aial  wlici-c  tlir  I'cal  jifi  ipcrt  y  i-  -uld  for 
a.— ci-,  iiihl'i'  llic   Imiiaiia   ^laluli-.  Iii-  claim 

tn     llic     pI'nciMMl-     i-     -lllijccl      \>>     a     (1  ci  I II  ct  ii  Ui 

or   -ci   ,,11'   ,ir'   ill,'    licii'"-    imlclifciliic^-.    l-"i~cii- 

v^  M,M,f.  ii'i  in,l.  :,17,  ■_::;  N.  I-:.  :\u-i.    :■.  ■2■^r^ 

]W.     \s  ;ii:aiti~t    a  t  ni-t  ,<■  in  in- 
■\\,'' !   a  ~  t  !i,'   in-, ,'  \  ,'111  .a    il. 
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a  decedent's  estate  may  be  set  off  against 
his  distributive  share  therein.  Gosnell  v. 
Flack,  76  Md.  423,  25  Atl.  411,  18:  158 

4.  Effect   of  Accounting;    Reopening. 

Appealability  of  Order  for  Accounting,  see 

Appeal  and  Error,  48. 
See  also  supra,  94. 

200.  Execution  upon  a  judgment  against 
one  as  administrator  cannot  be  issued 
against  such  person  in  his  fiduciary  capac- 
ity, so  as  to  reach  property  belonging  to 
the  estate,  after  he  has  made  his  final  set- 
tlement and  been  discharged  by  the  probate 
court.  Meredith  v.  Scallion,  si  Ark.  361,  11 
S.  W.  516,  3:  812 

201.  Unknown  next  of  kin  of  an  intestate 
may  be  bound  by  the  administrator's  ac- 
counting, by  the  issuance  of  a  citation  run- 
ning to  persons  unknown,  as  provided  by 
statute.  Re  Killan's  Estate,  172  N.  Y.  547, 
65  N.  E.  561,  63:  95 

202.  A  brother  of  an  intestate,  who  is 
not  made  a  party  to  an  accounting  of  the 
administrator,  may  treat  the  proceedings  in 
which  the  accounting  was  had  as  void,  and 
institute  new  proceedings  to  compel  an  ac- 
counting, without  the  necessity  of  coming 
in  under  the  prior  one  by  motion  to  open 
that  decree.  Id. 

203.  The  next  of  kin  of  an  intestate,  who 
was  not  made  a  party  to  the  administra- 
tor's accounting,  may  proceed  in  equity 
against  all  persons  interested,  to  procure  a 
redistribution  of  the  estate.  Id. 

204.  One  proceeding  to  compel  a  second 
accounting  by  an  administrator  on  the 
ground  that  the  first  was  void  as  to  him 
because  he  was  not  made  a  party  to  it 
should  give  notice  to  the  parties  who  ap- 
peared in,  and  were  affected  b^-,  the  original 
proceedings.  Id. 

V.  Editorial  Notes. 
a.  In    general;     appointment    and    removal. 

§  I.  Generally. 

Foreign  corporation  as.     24:  291. 

Requisite   moral   qualifications.     16:  538. 

Orant  of  letters;  citation;  renunciation. 
2:  795.* 

Power  of  consul  to  administer  on  estate. 
45:  496. 

Who  are  "legal  representatives"  within  life 
insurance  policy.     30:  609. 

Conclusiveness  of  probate  as  res  judicata. 
21:  680. 

When  amcillary  letters  granted.  9:   218.*  246.* 

First  and  last  davs  in  computing  time  in 
matters  of.     49:239. 

§  2.  Necessity  of  administration  in  devo- 
lution of  personalty. 

\n   general.     15:  491. 

As  to  husband  or  wife  of  decedent.     IS:  495. 

XA'hen  decedent  a  minor.     15:  496. 

Right*  of  administrator  appointed  subse- 
quent to  assumption  of 
ownership  liv  tho-e  en- 
titled.    15:  406. 
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Effect  ot  statutes  barring  administration, 
and  of  lapse  of  time. 
15:  497. 

§  3,  What  assets  will  give  jurisdiction  to 
appoint  administrator. 

Generally.      24:  684. 

What  value  necessary.     24:  684. 

Where  assets  are  regarded  as  located. 
24:  685. 

Simple  contract  debts.    24:.  685. 

Interest  in  pending  suit.     24:  686. 

Action  for  wrongful  death.     24:  686. 

Specialties.     24:  687. 

Judgments.     24:  687. 

Corporate  stock.    24:  687. 

Insurance  policy.     24:  687. 

Claims   against   government.      24:  687. 

Assets  brought  within  jurisdiction  after 
death  of  intestate.  24:  688. 

Lands.     24:  688. 

Deposits.     24:  689. 

Doubtful  claims.     24:  689. 

Claim  against  personal  representatives. 
24:  689. 

Bills  and  notes.     24:  689. 

§  4.  Impeachment  of  jurisdictional  facts. 

Collateral    impeachabiiity   of   findings   as  to 

jurisdictional       facts       on 

which  administration  of  a 

decedent's  estate  is  based. 

18:  242. 

Inhabitancy    of    county.      18:  242. 

Existence  of  assets  in  county.    18:  243. 

Administration  of  the  estate  of  a  living 

person.     18:  243. 
Conflict    of   jurisdiction.      18:  244. 
Lapse  of  time.     18:  244. 
Mi^icelianeous.      18:  244. 

§  5.  Bond. 

As  to  Liability  on,  see  infra,  V.  §  12. 

Execution  of  bond  on  condition  that  others 
shall  sign.    45:  340. 

New  York  Code  provision  concerning  bond 
of;  origin  of  law  requiring 
bonds;  statutory  regula- 
tions of  the  various  states. 
13:  104.* 

b.    Powers;    duties    and    liabilities;    assets. 

§  6.  Generally. 

Instruction  by  equity  as  to  duties  of  execu- 
tors and  administrators. 
9:  251.* 

Executors   as   trustees.     1:80;*    8:648.* 

Executor  intrusted   with  power  to  soil. 
1 :  80.* 

Authority  of  domiciliary  executor  or  admin- 
istrator.    5:  542.* 

Power  and  authority  of  foreign  executor 
or  administrator.  9:  218,* 
244.* 

Authoritv  of,  to  enter  judgment  on  warrant 
of    attorney.      13:  798. 

Right  of  children  as  against  executor  or  ad- 
ministrator in  homestead 
of  deceased  parent.  56:  63. 

Rights    of    personal    representatives    of    de- 
ceased claimant  under  Ge- 
neva  award.     3:  462.* 
L.R.A.    Dig.— 88. 


\'alidity  of  acts  done  by  an  executor  or  ad- 
ministrator under  letters 
testamentary  or  of  admin- 
istration afterwards  re- 
voked or  held  invalid. 
21:  146. 
No  jurisdiction.    21:  147. 

Testator  or  intestate  subsequently 
proved  to  be  alive.  21:  147. 
Residence   of   deceased.     21 :  150. 
Judge  interested.    21:  150. 
Jurisdiction.     21:151. 
In  general.    21:  151. 
Payments.     21:  153. 
Sales,  etc.     21 :  155. 
Public   administrator.     21:  156. 
Administrator    pendente    lite.     21: 

156. 
English  decisions.     21:  156. 
Fixtures    as    between    personal    representa- 
tives and  heirs.    10:  725.* 
Revaluation   or  reassignment   of  homestead 
for     appreciation     or     de- 
preciation   of    value.    44: 
402. 
Personal   representative   of   life   tenant   en- 
titled to  crops.     1:  427.* 
Trust  fund  not  assets.     8:  789.* 
§  7.  Sale  of  property  of  estate. 
Constitutionality-  of  private  act  authorizing 
sale  of  decedent's  estates. 
16:254. 
Sale  of  choses  in  action.    12:  498.* 
Injunction    against    judgments   on    sales   of 
real  property  by.     31 :  754. 
§  8.  Executor  or  administrator  of  deceased 

partner. 
Rights  of  administrator  of  deceased  partner. 

7:  792.* 

Rights  of  executor  or  administrator  as   to 

partnership     real     estate. 

27:  340;  28:  99,  105,  136. 

When   partnership   in   land   continues   after 

death   of  partner.   28:  106. 

§  9.  When  assets  pass  to  administrator  de 

bonis  non. 
Generally.     40:  33. 

The  rule  in  the  different  states.     40:  33. 
Summary.     40:  71. 

(lootls  remaining  in  specie.     40:  71. 

Choses  in  action.     40:  71. 

Avoiding    sales    or    transfers    made    by 

predecessor.      40:  72. 
Rule  at   common  law.     40:  72. 

Where   assets  have  been  converted 

by    predecessor.     40:  72. 
Where  there  is  a  devastavit.  40.  72. 
Requiring    the    predecessor    to    ac- 
count.     40:  73. 
Money  and  balance  due  from  prede- 
cessor.    40:  73. 
Where   the   common-law  rule   has   been 
changed  by  statute.  40:  73. 
Where  assets  have  been   converted 

by  predecessor.    40:  73. 
Wiieie  there  is  a  devastavit.  40:  73. 
Requiring    the    predecessor    to    ac- 
count.   40:  73. 
Money  and  balance  due  from  prede- 
cessor.    40:  74. 
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§  10.  Right  to  rents  on  lease  of  intestate's 

property. 
Classification  by  states.     40:  321. 
English  eases.     40:  339. 

Form  of  lease.     40:  339. 
Apportionment.     40:  340. 
Summary  of  English  cases.     40:  342. 
Summary  as  to  rents  accruing  during  own- 
er's life.    40:  342. 
Summary  as  to  rents   accruing  after  own- 
er's death.     40:  343. 
Rights  of  heir.     40:  343. 
Rights   of   administrator.     40:  343. 
By  statute.     40:  343. 
In  a  foreign  state.     40:  344. 
Liability  of  administrator.     40:  344. 
Generally.     40:  344. 
For  use  and  occupation.     40:  344. 
Accounting   and    sureties.     40:  344. 
Rights  of  creditors.     40:  345. 
Apportionment.     40:  345. 
§  II.  Compromise  or  release  of  claims  due 

estate. 
Compromise    or    release    by    personal    repre- 
sentatives   of    claims    due 
estate.     14:  414. 
Distinction  between  executors  and  adminis- 
trators.    14:  414. 
Effect  of  statutory  provisions.     14:  414. 
Binding    eflect    of    release    or    compromise. 
14:  415. 
Effect  of  fraud  or  collusion.    14:  415. 
Liability  of  representative  to  estate.  14:  416. 
Controversies      relating      to      real      estate. 

14:  417. 
Suits   for  damages   for  causing  death.     14: 

417. 
§  12.  Personal  liability. 
When    one    liable    as    executor   de   son   tort. 

12:  187.* 
Liability  of  infants  as.     57:  688. 
Effect  of  the  qualifying  words  "as  executor" 
and     "as     administrator." 
15:  850. 
In  contracts.     15:  850. 
In   pleadings.     15:  851. 
In  judgments.     15:  852. 
Effect  of  act  of  f)ne  of  several  coadministra- 
tors    or     coexecutors.      9: 
224.* 
Liability  on  receipt  of  assets.     9:  224.* 
Executors  severally  liable  for  their  own 
tortious  acts.     9:  225.* 
For    torts    or    negligence    of    servants.     63: 

227. 
Ffir  loss  of  trust  moneys.     4:  009.* 
For  loss  of  funds  by  liank   failure.      14:  103. 
For   coinpoinul    interest.     29:  022. 
For  co>t-.     14:  tiOfi. 
For    finicral    expense^.      33:  (1(13. 
§   13.   In   what   capacity,  may   be   sued   for 

personal  tort. 
nciicrnlly.     ."il  ;  2t;l. 

Frniid  or  inisrcpip-fTiTatioii   in   sale  of  prop- 
city   (if   c-latc.      .")1  :  2(12. 
'I'liil^  in  r:\r(    t>r  iiianancnu'iil   ct'  jiidpfi-t y  of 

(-tatr.      51  :  -iti:!. 
.Actii'ii^  aii-iii!.'   finiri   cr.Tixci-^inii.      ,"1 1  :  '.^ti.'-i. 
^ila'icii'ii-     ]iri'-(  <ul  i<iii  :      alin>c     of     priie<'s>. 


r.<p 


\]u.  iH'tiinii 
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§  14.  Liability  on  bond. 

Liability  of  sureties  on  executor's  bond.     9: 
225.* 
Liability  when  new  bond  filed.     9:  226.* 

Right  of  surety  on  administrator's  bond  to 
subrogation  on  payment 
of  claim.     9:  227.* 

Penalty  as  limit  of  liability  on  bond. 
55:  392. 

Effect  on  surety  of  judgment  against  prin- 
cipal.    52:  187. 

Liability  of  administrator  and  his  sureties 
for  debt  owing  by  the 
former  to  the  estate  of  his 
intestate  where  adminis- 
trator is  hopelessly  insol- 
vent.    61:313. 

Action  on  executor's  bond.     9:  227.* 

c.  Distribution  and  settlement;  accounting; 
liability  ot  estate. 

§  15.  Generally. 

Distribution  when  domiciliary  and  ancillary 
administrators  have  been 
appointed.      9:  219,*   246.* 

Payment  of  legacies.     9:  247.* 

Interest  on  legacy.     9:  248.* 

Interest   on   legacy   to   widow.    9:  251.* 

Liability  of  heirs  for  obligations  of  ances- 
tor.    21 :  89. 

Right  of  nonresident  widow  to  statutory  al- 
lowance.    21:  241. 

Effect  of  payment  by  stranger  or  volunteer 
to  give  claim  against 
estate.     23:  129. 

Encumbrances  on  real  estate;  from  what 
payable.     7:  33.* 

Place  of  taxation  of  property  of  estate. 
20:  153. 

Assessment  of  tax  on  property  of  decedent's 
estate.     56 :'  634. 

§  16.  Remedies     with     respect     to     claims 
against  estate. 

Right  of  legatee  indebted  to  estate.  7: 
231.* 

Effect  of  foreign  judgments  against  executor 
or  administrator.     27:  101. 

Set-off  in  bankniptcy  cases.     55:  46,  52. 

Right  to  set  off,  against  insolvent  estate, 
claims  purchased  after  de- 
cedent's death.     21 :  282. 

Right  of  executor  or  administrator  to  have 
judgment  against  decedent 
set   aside.     54:  761. 

Injunction  as  to  claims  in  foreign  jurisdic- 
tion.    21 :  73. 

Validity  of  execution  against  personal  rep- 
resentative.   3:  815.* 

Injunction  in  favor  of,  or  against,  executor 
or  administrator  to  pre- 
vent execution  sales.  30: 
120.. 

Injunction  against  judgment  entered 
against  executors  or  ad- 
ministrators on  confession. 
.W:  241. 

When  claims  against  decedent's  estate 
barred.     8:  651.* 

(garnishment  of  executor  or  administrator. 
47:  345. 
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§  17.  Contingency  of  claim  as  affecting  time 

for  its  presentation. 
Generally.     58:  82. 
Statutory  construction.     58:  82. 
Nature   of  contingency   in  general.     58:  83. 
Definitions.     58:  83. 

Contingency  arising  out  of  acts  to  be 
performed     by     claimant. 
08:  84. 
Pendency  of  action  as  creating  contin- 
gency.    58:  84. 
Liability  of  stockholders.     58:  85. 
In  general.     58:  85. 
Under    stock    subscription    payable    on 

call.     58:  85. 
Statutory   liability   of   stockholders   in 
national  banks.     58:  85. 
Liability   of  executors,  administrators,  and 
guardians  for  misconduct. 
58:  86. 
Liability      of      sureties      and      guarantors. 
58:  86. 
In  general.     58:  86. 
Sureties  on  bonds  for  title.     58:  86. 
Sureties    on    administrators',    trustees', 
and  guardians'  bonds.    58: 
86. 
Liability  of  indorsers.     58:  87. 
Reimbursement    of    sureties    and    indorsers. 

58:  87. 
Contribution.     58:  88. 
Liability     under     contracts     of     indemnity. 

58:  88. 
Liability  for  breach  of  warranty.     58:  88. 
Liability    of    grantee    assuming    mortgage. 

58:  89. 
Liability  of  partner.     58:  89. 
Miscellaneous  claims.     58:  89. 
§  18.  Liability    of    estate    for    funeral    ex- 
penses. 
Ultimate  liability.     33:  660. 
In  general.  "33:  660. 
Expenditures  by  one  not   the   executor 
or  administrator,   without 
approval  or  ratification  by 
him.     33:  660. 
Estates  of  married  women  and  infants. 
33:  662. 
Primary  liability  as  between  executor  or  ad- 
ministrator and  the  estate. 
33:  663. 
Remedies.     33:  064. 
Preference.     33:  06.'3. 
Items  and  amount.     33:  665. 
In  general.     33:  665. 
Insolvent  estates.     33:  669. 
§  19.  Liability  of  estate  for  broker's  com- 
missions. 
When  employment  of  broker  or  agent  i«  per- 
mitted      by       tlie       will. 
64:  554. 
Statutes.     (!4:  555. 

In  general.     04:  555. 

Effect  of  allowance  for  brokerage  upon 
executor's         coinmis^'^ions. 
04 :  555. 
Right  at  coniiiion  law  to  employ  broker.    04: 

.-).-,  0. 
Right  at  common  law  to  employ  auctioneer. 
04:557. 


§  20.  Accounting;  allowances;   commissions. 
Remedy  of  distributee  as  to  accounting  of 
which    he    had    no    notice 
and   on   which  he  did  not 
appear.     63:  95. 
Nature    of    proceeding    for    accounting, 
settlement,    and    distribu- 
tion.    63:  96. 
By   appeal   from   the   judgment   or  de- 
cree.    63:  97. 
By   proceeding   in    the   court   in    which 
decree  was  made.     63:  98. 
To  open  the  decree.     63:  98. 
By  new  action  or  proceeding.     63: 
100. 
By  proceeding  against  executor  or  ad- 
ministrator.    63:  101. 
By  proceeding  against  those  who  have 
received   fund.     63:  104. 
Right  to  credit  for  amount  paid  to  surety 
company     for     bond.     48: 
591. 
Expenditure  of  administrator  for  the   pro- 
tection of  decedent's  char- 
acter.    16:  743. 
Right  to  commissions.     5:  73.* 

Income  paid  out  periodically.     5:  74.* 
When    offices    of   executor   and    trustee 

distinct.     5:  74.* 
Double  commissions.     5:  74.* 
Effect  of  allowance  of  brokerage  upon 
executor's        commissions. 
64:  555. 

d.  Suits  affecting  estate. 

§21.  Generally. 

Executor  or  administrator  as  real  party  in 
interest  by  whom  action 
must  be  brought.     64:  611. 

Ejectment  by  executor  or  administrator. 
18:  780. 

Incapacity  of  foreign  executor  or  adminis- 
trator to  i=ue.  2:  828;* 
5:  541;*  9:  244.* 

Injunction  against  suit  against  estate  in 
other  jurisdiction.     21 :  73. 

Admissions  and  waivers  by  executor  or  ad- 
ministrator in  actions. 
32:  687. 

Right  of  executor  or  administrator  to  ap- 
peal as  party  aggrieved. 
13:  745. 

Foreign  judgment  against  executor  or  ad- 
ministrator.    27:  101. 

Conclusiveness  of  probate  as  res  judicata. 
21 :  680. 

Effect  of  probate  of  will  in  another  state. 
48:  1.30. 

Garnishment  of  executor  or  administrator. 
47:  346. 

Who  may  sue  or  take  other  proceedings  to 
set  aside  judgment  affect- 
ing decedent's  estate.  54: 
761. 

§  22.  Costs  and  fees. 

Costs  of  a})plicatioii  tor  opinion  of  court  as 
I0  duty  under  Avill.  9: 
251.* 

Allowance  of  attorney's  fees  in  suit  for  ad- 
ministratioii  fif  decedent's 
estate.     54:  S20. 
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Right  of  executor  or  administrator  to  sue, 
defend,  or  appeal  in  forma 
pauperis.     68:  418. 

Personal  liability  of  executors  and  adminis- 
trators for  costs.     14:  696. 


EXECUTORY  DEVISE. 

Charitable  Bequest  as,  see  Charities,  94. 
Rights  of  Devisee,  see  Mines,  44. 
Perpetuity  in,  see  Perpetuities,  20. 
See  also  Wills,  III.  g,  6. 


^*» 


EXECUTORY  TRUST. 
See  Trusts,  42. 

♦^-^ 

EXEMPLARY  DAMAGES. 
S'ee  Damages,  II. 

♦-•-♦ • 

EXEMPTIONS. 

T.  In  General. 
11.  Property  and  Right*  Exempt. 

a.  In  General. 

b.  Tools.  Implements,  etc. 
III.  ^T'ho  may  Claim. 

IV.  Editorial  Notes. 

Of  Attorneys  from  Occupation  Tax,  s€e  At- 
torneys. .3.5,  30. 

From  liiability  as  Stockholder,  see  Corpora- 
tions. 529-533. 

From    lury  Duty,  see  Grand  Jury,  19. 

From  TJen  for  Rent,  see  Landlord  and  Ten- 
ant, 217. 

From  A->essnioiits  for  Local  Improvements, 
S'M'  Public  Improvements,  III.  c. 

From  Taxation,  see  Municipal  Corporations, 
572-575:    Taxes,  I.  f;    VI.  §  8. 

From  Procf's-  or  Arrest,  see  Constitutional 
Law.  358;  Writ  and  Process.  II.  d;  IV. 
?j  3. 

Setting  OlY.  in  Bf(nkru])tfv  Profeediiig.  see 
Lankniptcy.   17.   18. 

Condict  of  Laws  as  to.  see  Conflict  of  Laws, 
354-358. 

All<iw;in(c  of.  as  Impairmont  of  Obligation 
of  Contract,  see  Constitutional  Law, 
1119. 

l^urrloii   of  Proving,  sco  Evidfiire.  If.  d. 

Duty  of  riarnishec  as  to.  -oc  Ganiishmpnt. 
'if.  (1.  and  also  infia.   IV.  S   1. 

liijinift  ion  airaiiist  Garjii^lmifiit  of  Exempt 
I'roprri  \  .   SCO   Iniuiiftioii,  297,   500.   510. 

IToKi''-' f.iii    I'Acmptioii-,  -^I'f  llomo-lcail. 

In  jimi'' i'i!i  aLfainst  Sale  of  Lxciiipt  I'ropcr- 
f  y .   -I'l'   In  iuiict  ion.   'I'M't. 

S,.t  O'lr    ,,I    .Indliln.Mlt--    In     l)|.t'r:lt.    -CI'    Sct-OtV 

and   (  oiint  ci'i-hiiin.  7". 


I.  In  General. 

1.  The  court  may  set  aside  the  levy  of  an 
attachment  upon  exempt  property.  Holmes 
V.  Marshall.  145  Cal.  777,  79  Pac.  534, 

69:  67 

2.  The  fact  that  a  wife  claims  to  be  the 
owner  of  exempt  property  the  greater  por- 
tion of  which  belongs  to  her  insane  husband 
will  not  defeat  her  claim  of  exemption  set 
up  thereto  by  her  as  the  head  of  a  family, 
if  no  injury  results  from  the  failure  to  state 
the  particulars  as  to  the  title.  Eeker  v. 
Lindskog,   12  S.  D.  428,  81  N.  W.  905, 

48:  155 
.3.  .A.  judgment  for  the  value  of  property 
claimed  as  exempt,  which  had  been  sold  on 
execution,  cannot  be  sustained  where  the 
proof  shows  that  some  of  the  property  lev- 
ied upon  had  been  released,  and  it  fs  not 
shown  that  the  value  of  the  released  prop- 
erty did  not  reach  the  limit  of  the  exemp- 
tion given  bv  statute.  Watson  v.  Lederer. 
11  Colo.  577!  19  Pac.  602.  1:  854 

Successive  garnishment  of  wages. 

4.  Successive  garnishments  of  wages,  be- 
gun for  the  purpose  of  accumulating  in  the 
hands  of  the  garnishee  moneys  which  are 
exempt  from  such  process,  but  which  the 
creditor  attempts  to  reach  by  a  new  garn- 
ishment after  the  expiration  of  the  thirty 
days  for  which,  under  Minn.  Gen.  Stat. 
1894.  §  5314.  wages  were  exempt,  constitute 
an  abuse  of  legal  process  which  the  court 
will  not  sanction.  Rustad  v.  Bishop,  80  Minn. 
497.  83  X.  W.  449.  50:  168 
Selection  of  exempt  property. 

5.  A  selection  of  the  exempted  property 
which  is  allowed  to  the  head  of  a  family  by 
South  Dakota  Constitution  and  Laws  1890, 
chap.  86.  may  be  made  by  the  wife,  when 
the  hus])and  is  incompetent  to  make  it  be- 
cause he  has  been  adjudged  insane  and  is 
confined  in  a  state  hospital,  although  most 
of  the  property  claimed  belongs  to  bi'n. 
Ecker  v.  Lindskog.  12  S.  D.  428.  81  X.  W. 
905.  48:  155 
Assig;nment  to  evade. 

Prol)'lM"tion  against,  see  Constitutional  Law, 
1210. 

Effect  of,  see  Debtor  and  Creditor.  5.  6. 

Effect  of  .Tudgment  in  Other  State,  see  Gar- 
nishment.  91. 

For  Editorial  Xotes,  see  infra,  IV.  §  1. 

6.  The  Pennsylvania  act  of  May  23.  1887, 
forbidding  the  assignment  of  a  claim  against 
a  resident  by  a  citizen  of  the  state  to  a 
citizen  of  another  state,  with  the  intent  to 
deprive  the  debtor  of  the  right  to  have  his 
personal  earnings  or  ))roperty  exempt  from 
application  to  the  payment  of  his  debts, 
is  not  unconstitutional.  Sweeney  v.  Hunter, 
145  Pa.  363,  22  Atl.  563.  "  14:  .594 

7.  The  Xebraska  act  prohibiting  assign- 
ments to  evade  exemptions  of  wages  ap- 
plies to  a  case  where  the  debt  was  incurred 
l)ofore  the  passage  of  the  act.  and  was  as- 
signed in  good  faith  to  a  third  person  after 
its  passage,  who  again  assigned  it  for  the 
[)urposc  of  evading  the  exemption  laws  of 
the  -tatc.  Bishop  v.  ^Middleton,  43  Xel..  10, 
61    X.  W.   129,  26:  445 
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8.  An  assignment  to  a  resident  of  an- 
other state,  of  a  claim  against  a  person 
whose  wages  are  exempt,  in  order  tliat  the 
assignee  may,  by  garnishment  of  the  wages 
in  another  state,  evade  the  statute  of  ex- 
emption at  the  residence  of  the  employee, 
will  render  the  assignor  liable  to  him  for 
the  amount  of  wages  thus  appropriated 
without  his  consent  by  the  garnishment  in 
another  state.  O'Connor  v.  Walter,  37  Neb. 
267,  55   N.  W.   867,  23:  650 

9.  That  a  creditor  transferred  to  his  at- 
torney a  just  debt,  and  caused  attachment 
and  garnishment  to  issue  and  be  prosecuted 
in  an  adjoining  state,  thus  coercing  pay- 
ment, though  both  parties  were  citizens  of 
Georgia,  and  though  the  motive  for  proceed- 
ing elsewhere  was  to  evade  the  laws  of 
Georgia  exempting  the  debtor's  wages  from 
garnishment, — constitutes  no  cause  of  ac- 
tion in  favor  of  the  debtor  against  the 
creditor.  Harwell  v.  Sharp,  85  Ga.  124.  11 
S.  E.  501,  8:  514 


IT.  Property  and  Rights  Exempt, 
a.  In  General. 

Salarv  of  Officer  Invested  in  Land,  see  Of- 
ficers,  179. 

Timber  Culture  Claim,  see  Public  Lands,  18. 

What  Property  Subject  to  Garnishment,  see 
Garnishment,  I.  c. 

What  Property  Subject  to  Levy,  see  Levy 
and  Seizure,  1.;  IV.  §§  1-4. 

10.  That  a  debt  represents  a  loan  of  the 
proceeds  of  a  sale  of  exempt  personal  prop- 
erty will  not  prevent  its  garnishment  in 
ano'ther  state.  Balk  v.  Harris.  122  X.  C.  64, 
30  S.  E.  318,  124  N.  C.  467,  32  S.  E.  799, 

45:  257 
Property  of  county. 

11.  The  provision  of  Utah  Comp.  Laws 
1888,  §  3410,  giving  a  party  in  whose  favor 
judgment  is  rendered  a  right  to  execution, 
and  §  3429,  subd.  10,  exempting  certain 
classes  of  property  from  execution  against 
a  county,  cannot  be  extended  so  as  to  in- 
clude the  right  to  levy  an  execution  against 
the  property  of  a  county,  state,  or  munici- 
pal organization,  in  the  absence  of  a  stat- 
ute expressly  granting  such  right.  Emery 
Countv  v.  P.urresen,  14  Utah.  328.  47  Pac. 
91,  ■  37:732 
City  hall. 

12.  A  city  hall  used  for  municipal  pur- 
poses is  exempt  from  ]e\"v  and  sale  under 
judicial  process,  judsnient,  or  decree.  Ellis 
v.  Pratt  Citv,  111  Ala.  629.  20  So.  649. 

33:  204 
Cemetery. 

13.  Peal  estate  dedicated  as  a  public  cem- 
etery, nnd  which  is  appropriated  and  used 
excJn^ivoly  for  burial  puijxises.  is  exempt 
from  pyoeution  and  forced  sale.  First  Xat. 
Rank  V.  Hazels.  63  Neb.  S44.  SO  N.  W.  .378. 

r>C>:  76.") 

14.  Tlie  fact  that  the  owiior  of  tlio  Ico-al 
title  to  n  portion  of  the  lot«  in  a  cpmctery 
dedic-aJcd    and    n>e(]    p\chi-i\cly    as    a    place 


of  public  burial  receives  a  portion  of  the 
revenues  derived  from  a  sale  thereof  when 
required  for  burial  purposes  does  not  ren- 
der such  unsold  lots  subject  to  execution, 
legal  or  equitable;  nor  can  they  be  reached 
by  an  equitable  proceeding  in  the  nature 
of  a  creditors'  bill.  Id. 

Partnership  property. 

15.  Individual  partners  cannot  claim  their 
statutory  exemption  out  of  the  partnership 
property  in  case  of  insolvency,  in  the  ab- 
sence of  a  statute  expressly  authorizing 
them  to  do  so.  Re  Spitz  Brothers'  Assign- 
ment, 8  X.  M.  622,  45  Pac.  1122,  34:  604 
Judgment. 

For  Editorial  Notes,  see  infra,  IV.  §  2. 

16.  A  judgment  for  the  value  of  exempt 
property  is  itself  exempt  from  garnishment. 
Crawford  v.  Carroll,  93  Tenn.  661,  27  S.  W. 
1010,  26:  415 

17.  A  judgment  for  conversion  of  exempt 
property,  including  costs,  is  itself  exempt. 
Below  v.  Robbins,  76  Wis.  600,  45  X.  W. 
416.  8:  467 

18.  Trover  and  replevin  being  concurrent 
remedies,  the  fact  that  a  party  could  have 
replevied  exempt  property  will  not  prevent 
him  from  claiming  as  exempt  a  judgment 
for  the  conversion  thereof.  Id. 
Pension  and  proceeds. 

See  also  Pension,  1. 

For  Editorial  Xotes,  see  infra,  IV.  §§  1,  2. 

19.  Property  purchased  with  pension  mon- 
ey is  exempt  from  execution  or  attachment, 
under  U.  S.  Rev.  Stat.  §  4747,  U.  S.  Comp. 
Stat.  1901,  p.  3279,  providing  that  pension 
money  shall  inure  wholly  to  the  benefit  of 
the  pensioner.  Crow  v.  Brown,  81  Iowa.  344, 
46  X.   W.   993,  11:  110 

20.  Land  purchased  in  her  own  name  by 
a  wife,  to  whom  her  husband  gave  a  check 
for  pension  money,  which  she  collected  and 
invested  in  the  real  estate,  is  exempt  from 
sei.'^ure  for  his  debts,  under  U.  S.  Rev.  Stat. 
§  4747.  U.  S.  Comp.  Stat.  1901.  p.  3279.  pro- 
viding that  pension  money  "shall  inure 
wholly  to  the  benefit  of  such  pensioner." 
Holmes  v,  Tallada,  125  Pa.  133,  17  Atl.  238. 

3:  219 

21.  The  fact  that  land  was  purchased  with 
pension  money,  and  a  conveyance  thereof 
made  to  the  pensioner's  wife,  does  not  ex- 
empt it  from  liability  for  his  debts,  under 
r.  S.  Rev.  Stat.  §  4747,  U.  S.  Comp.  Stat. 
1901.  p.  3279.  .Tohnson  v.  Elkins,  90  Ky. 
163.    13   S.   W.   448,  8:  .).52 

22.  Where  the  receipts  from  a  pension 
can  be  directly  traced  to  the  purchase  of 
property  necessary  or  convenient  for  the 
support  and  maintenance  of  the  pensioner 
and  hi*^  family,  such  property  is  exempt 
fioiii  execulioii.  under  X.  Y.  Code  Civ.  Proc. 
g  1393.  wliich  exempts  a  pension.  Yates 
Countv  Xat.  Rank  v.  Carpenter,  110  X.  Y. 
550.  2:^   X.   E.    1108.  7:  557 

23.  \\"Iicr('  tlic  proceeds  of  a  ])Piision  have 
been  cinliarlccd  in  trade,  coiiiincrco.  or  spec- 
ulation, and  beconie  mingled  with  other 
funds  XI  as  to  be  incapable  of  id^'iiiific-a- 
tioii  or  separation,  the  [tensioncr  jn-cs  tlie 
hpTii-nt    of   the   statutory   fxcnijition.  Id. 


1398 


EXEMPTIONS,  II    b. 


Insurance  on  exempt  property. 

See  also  Insurance,  1162. 

For  Editorial  Notes,  see  infra,  IV.  §  2. 

24.  The  exemption  of  certain  property 
from  execution  attaches  to  the  proceeds  of 
insurance  thereon,  which  the  owner  intends 
to  invest  in  similar  exempt  property.  Pu- 
get  Sound  Dressed  Beef  &  P.  Co.  v.  Jeffs, 
11   Wash.   46G,  39  Pac.  962,  27:808 

25.  The  proceeds  of  a  policy  of  insurance 
on  the  books  and  instruments  of  a  physican, 
which  are  by  statute  exempt  from  sale  un- 
der execution  for  his  debts,  are  also  ex- 
empt. Reynolds  v.  Hanes,  83  Iowa,  342.  49 
N.  W.  85L  13:  719 

26.  Proceeds  of  insurance  on  a  city  hall 
held  and  used  by  a  city  for  municipal  pur- 
poses are  not  subject  to  garnishment  by  a 
creditor  of  the  city,  as  they  have  the  same 
exemption  that  belonged  to  the  property 
destroyed.  Ellis  v.  Pratt  City,  111  Ala.  629. 
20  So. '649.  33:  264 

27.  The  erection  of  a  new  city  hall  with- 
out tho  use  of  any  part  of  the  proceeds  of 
insurance  on  one  which  had  been  burned 
before  the  money  was  collected  does  not  de- 
feat the  right  of  the  city  to  claim  an  ex- 
emption of  such  insurance  money  from  gar- 
nishment. Id. 
Insurance  on  life. 

Statute  Exempting,  as  Impairment  of  Vest- 
ed Rights,  see  Constitutional  Law,  152. 
See  also  Insurance,   119.3-1195. 
For  Editorial  Xotes,  see  infra,  IV.  §  2. 

28.  Xo  part  of  the  fund  set  apart  or  ap- 
propriated in  accordance  with  the  rules,  reg- 
ulations, and  by-laws  of  either  of  the  so- 
cieties or  associations  enumerated  in  Minn. 
Gen.  Stat.  1878,  chap.  34.  §  .368.  or  by  any 
society  or  association  similar  thereto  (§ 
369),  to  be  paid  over  to  the  family  of  a  de- 
ceased member  (unless  the  amount  exceeds 
the  Slim  of  S.j.OOO).  can  be  seized  or  appro- 
priateil  by  legal  process  to  satisfy  a  debt 
due  from  a  member  of  the  family,  or  from 
tlie  society  or  organization  itself.  Brown 
V.  Balfour.' 46  IVlinn.  68.  48  X.  W.  604. 

12:  373 

29.  The  excniptiiiii  fro'n  execution  of  the 
proceeds  of  insurance  policies  is  not  limited 
to  claims  atrainst  the  insured,  but  extends 
to  tliose  against  the  boiioficiary.  imder  a 
statute  providing  tliat  all  jnoneys.  benefits, 
privileges,  or  immunities  accruing,  or  in  any 
nnumoi-  growing  o\it  of.  life  insurance,  are 
exeni;>t  from  execution :  and  the  same  rule 
api)li"s  where  the  jxtlicy  is  jiayable  to  the 
estate  of  the  assured,  and,  beiiiLT  exempt 
from  his  debts,  the  proceeds  are  distributed 
to  lii~   widow  under  the  statiile  as  lii>  next 
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are  exempt  from  execution  for  her  debts,  in 

a    bank,   does    not    destroy   the    exemption. 

Holmes  v.  Marshall,   145  Cal.   777,   79   Pac. 

534,  69:  67 

Wages. 

Prohibition  of  Assignment  of  Future  Wagea 

by   Exemption   Laws,   see   Assignment, 

17. 
Foreign   Corporation   Subject   to   Provisions 

as  to,  see  Corporations,  840. 
Situs   of,  for  Purpose  of  Garnishment,  see 

Garnishment,  65. 
Duty  of  Garnishee  to  Claim  Exemption,  see 

Garnishment,  83-86. 
Injunction   against   Garnishing,   see  Courts. 

407. 
Liberal   Construction  of  Statute  as  to,  see 

Statutes,  518. 
Question  for  .Jury  as  to,  see  Trial,  182. 
See  also  Levy  and  Seizure,  4. 
For  Editorial  Xotes,  see  infra,  IV.  §  1. 

32.  A  balance  of  .$624.50  due  to  a  man  who 
had  been  employed  for  about  eighteen 
months  at  a  salary  of  $200  per  month  is 
not  exempt  from  garnishment  as  "current 
wages."  Bell  v.  Indian  Live  Stock  Co. 
(Tex.)    11   S.   W.   .344,   Xo  Ofl'.   Rep.   3:642 

33.  Only  those  whose  work  is  manual  are 
laboring  men  or  women  whose  wages  are 
exempt  under  Minn.  Gen.  Stat.  chap.  66,  § 
310,  subd.  11.  Wildner  v.  Ferguson.  42 
Minn.   112,  43  X.  W.   794,  6:  338 

34.  An  agent  who  sells  goods  by  sample  is 
not  a  laboring  man  or  woman,  within  the 
meaning  of  a  statute  exempting  wages.  Id. 

.35.  A  locomotive  engineer  is  not  a  la- 
borer within  the  meaning  of  a  statute  ex- 
empting laborers'  wages  from  seizure  for 
debt.  State  ex  rel.  I.  X.  L.  Grocery  Co.  v. 
Land,  108  La.  512,  32  So.  433,  58:  407 

36.  The  defense  of  a  suit  to  recover  dam- 
ages from  a  police  officer  for  assault  while 
acting  in  the  line  of  his  duty,  under  an 
adverse  judgment  in  which  he  would  be  lia- 
ble to  an  arrest,  is  necessary  so  as  to  bring 
a  claim  for  legal  services  rendered  therein 
within  an  exception  of  claims  for  necessa- 
ries in  a  statute  forbidding  the  garnishment 
of  wftges.  Fisher  v.  Shea,  97  Me.  372,  54 
Atl.   846,  61 :  .567 

37.  The  statutory  exemption  of  the  wages 
or  earnings  of  a  debtor  continues  while 
they  are  under  his  control,  though  tempora- 
rily in  the  hands  of  another.  Elliott  v. 
Hall,  3  Idaho,  421,  31  Pac.  796.  18:  586 

b.  Tools,  Implements,  etc. 

38.  A  barber's  chair  and  looking  glass 
are  tools  of  his  trade  or  occupation,  and  ex- 
empt to  him  as  a  mechanic.  Terrv  v.  Mc- 
Daniel.  103  Tenn.  415,  .53  S.  W.  7.32,  46:  559 
Bowling  alley. 

39.  A  bowling  alley  is  not  exempt  from 
>riziuo  and  sale  on  execution  as  the  tools  or 
inti^leinents  of  the  keeper's  trade  or  business. 
Williams  v.  Vincent.  70  Kan.  595,  79  Pac. 
121.  68:6.34 
Team   and    wagon. 

40.  The  r'olofndn  statute  exempting  tools, 
imiilcmcnts.   workinij  animals,   etc..  not   ex- 
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ceeding  $300  in  value,  of  any  mechanic,  mi- 
nor, or  other  person  not  being  the  head  of 
a  family,  applies  to  and  exempts  a  horse, 
harness,  and  wagon  used  by  a  single  man 
in  his  business  of  essaying,  sampling,  and 
working  ores.  Watson  v.  Lederer,  11  Colo. 
577,   19  Pac.  602,  1:  854 

41.  The  words  "teamster  or  other  laborer" 
who  "habitually  earns  his  living"  with  a 
horse  or  team,  in  the  Iowa  Code,  which 
makes  such  horse  or  team  exempt,  include 
one  whose  business  is  to  sell  oil  which  he 
delivers,  for  the  most  part,  by  a  tank  wag- 
on usually  driven  by  his  boy,  although  a 
few  sales  are  made  and  the  oil  delivered 
at  a  room  where  it  is  stored.  Consolidated 
Tank  Line  Co.  v.  Hunt,  83  Iowa,  6,  48  N. 
W.  1057,  12:  476 
Bicycle. 

42.  A  bicycle  used  by  a  painter,  paper 
hanger,  and  billposter  to  earn  a  livelihood  is 
within  the  provisions  of  a  statute  exempt- 
ing from  execution  the  team  of  a '  laborer 
who  is  the  head  of  a  family,  and  the  wagon 
or  other  vehicle  by  the  use  of  which  he 
habitually  earns  his  living,  although  the 
bicycle  was  not  known  when  the  statute 
was  enacted.  Roberts  v.  ParKer,  117  Iowa, 
389,  90  N.  W.  744,  57:  764 
Safe. 

43.  A  safe  owned  by  a  jeweler  and  watch 
repairer,  which  is  necessary  to  his  business 
and  without  which  the  business  cannot  be 
prosecuted  to  any  profitable  end,  is  covered 
by  the  provisions  of  a  statute  exempting 
from  execution  the  tools  or  implements  of 
a  mechanic  or  artisan  necessary  to  carry 
on  his  business.  Re  ^IcManus's  Estate,  87 
Cal.  292,  25  Pac.  413,  10:  567 
Harvester. 

44.  A  combined  harvester  used  by  a  man 
engaged  in  the  business  of  farming  and 
grain  raising,  which  he  testifies  is  a  neces- 
sary implement  for  his  business,  is  exempt 
from  execution  under  Cal.  Code  Civ.  Proc. 
§  690,  subd.  3,  as  a  farming  utensil  or  im- 
plement of  husbandry,  although  the  owner 
has  used  it.  after  doing  his  own  work,  in 
harvesting  the  crops  of  his  neighbors.  Re 
Klemp,  119  Cal.  41,  50  Pac.  1062,  39:  340 
Photographic  lens. 

45.  A  photograi)hic  lens  owned  and  used 
by  a  photographer  in  the  prosecution  of  his 
business  is  within  the  provision  of  a  stat- 
ute exempting  from  attachment  implements 
of  the  debtor's  trade.  Davidson  v.  Hannon, 
67  Conn.  312,  .34  Atl.  770,  34:  718 
Law  books. 

46.  A  lawyer  need  not  appear  in  any 
court,  advertise  as  a  lawyer,  or  earn  his  liv- 
ing by  the  services  he  performs  as  a  lawyer, 
if  he  occupies  some  of  his  time  in  doing  the 
proper  work  of  a  lawyer  which  contribvites 
to  his  support,  in  order  to  have  the  benefit 
of  the  exeinjjtion  of  Iiis  law  books  from  exe- 
cution under  Iowa  Code.  ^  .3072.  Equitable 
L.  Assur.  Soc.  v.  Goode.  101  Iowa.  100.  70 
N.  \y.  113.  35:  600 


III.  Who  may  Claim. 

Selection  of,  by  Husband  on  Giving  Chattel 
Mort«>age,  see  Husband  and  Wife,  126. 

47.  A  man  residing  with  and  supporting 
his  sister  and  her  children  is  entitled  to  the 
exemptions  allowed  by  statute  to  the  head 
of  a  family.  Sternberg  v.  Levy,  159  Mo. 
617,  60  S.  W.  1114,  53:  438 

48.  One  partner  may  purchase  all  the 
partnership  property,  and  thereby  become 
entitled  to  the  legal  exemption  from  execu- 
tion thereon  as  individual  property,  where 
the  transaction  is  made  in  good  faith,  with- 
out intent  to  defraud  creditors,  although 
the  firm  is  at  the  time  insolvent.  Goudy  v. 
Werbe.  117  Ind.  154,  19  N.  E.  764,  3:  114 
Nonresident. 

49.  Xonresidence,  within  the  meaning  of 
W.  Va.  Code,  chap.  41,  §  23,  granting  to  a 
husband  or  father  an  exemption  of  personal 
property  to  the  extent  of  $200,  has  the  same 
meaning  as  nonresidence  under  the  attach- 
ment law.  State  use  of  Burt  v.  Allen,  48 
W.  Va.    154,   35   S.    E.   990,  50:  284 

50.  A  mere  temporary  removal,  without  a 
set  purpose  to  abandon  his  former  residence, 
is  not  sufficient  to  make  a  person  a  non- 
resident of  a  state,  within  the  meaning  of 
statutes  relating  to  attachments  or  exemp- 
tions. Id. 

51.  The  instant  a  person  begins  his  re- 
moval from  the  state,  with  a  set  purpose 
to  abandon  his  residence,  he  becomes  a  non- 
resident within  the  meaning  of  the  attach- 
ment and  exemption  laws,  without  acquir- 
ing a  residence  in  another  state,  or  even 
crossing  the  state  line.  Id. 

52.  A  person  who  is  a  resident  of  the 
state  on  the  day  of  the  sale  of  exempt 
property,  having  in  good  faith  resumed  his 
residence  after  a  temporary  abandonment 
thereof,  may  claim  his  exemption  at  any 
time  before  the  sale,  although  he  was  a  non- 
resident on  the  date  of  the  levy.  Id. 

53.  A  man  who,  by  mapriage,  becomes  a 
bona  fide  resident  householder  of  the  state 
of  Indiana  between  the  date  of  the  levy 
on  his  property  and  the  day  fixed  for  the 
sale,  is  entitled  to  the  exemption  of  a  house- 
holder, as  the  statutes  of  the  state  au- 
thorize a  schedule  to  be  filed  and  property 
levied  upon  to  be  exempted  from  sale  at  any 
time  before  the  sale  is  actuallv  made.  Rob- 
inson V.  Hughes,  117  Ind.  293,  20  X.  E. 
220,  3:  383 

54.  A  nonresident  may  claim  an  exemn- 
tion  of  household  furniture  from  attacTi- 
meut  under  Hill's  (Or.)  Ann.  Laws,  §  282^ 
subd.  4.  providing  that  household  furniture 
to  a  specified  value  shall  be  exempt  from 
execution  if  owned  by  a  householder  and 
in  actual  use  or  kept  for  use  by  and  for  his 
family,  or  when  being  removed  from  one 
habitation  to  another  on  a  change  of  resi- 
dence. Bond  V.  ]\rartin,  33  Or.  551.  54  Pac. 
158.  44:430 

55.  An  exemption  of  "current  wages  for 
personal  service"  from  garnishment  applies 
to  nonresidents  of  the  state  as  well  as  to 
residents.  Bell  v.  Tridian  Live  Stock  Co. 
(Tex.)   11  S.  W.  344.  Xo  Off.  Rep.         3:  642 
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56.  A  statute  exempting  wages  from  the 
reach  of  creditors  in  supplementary  proceed- 
ings will  operate  in  favor  of  nonresidents, 
and  Avill  be  construed  to  include  property 
sought  to  be  reached  by  mesne  process,  such 
as  writs  of  attachment  and  garnishment 
issued  to  place  the  property  in  the  custody 
of  the  court  to  preserve  it  for  application 
to  plaintiff's  claim.  Goodwin  v.  Clayton, 
137  N.  C.  224,  49  S.  E.  173,  67:  209 


TV.  Editorial   Notes. 

Homestead  Exemption,  see  Homestead. 

As  to  Property  Subject  to  Attachment  or 
Execution,  see  Levy  and 
Seizure,  IV.  §§  1-4, 

From  Taxation,  see  Taxes,  VI.  §  8. 

From  Service  of  Process,  see  Writ  and  Proc- 
ess, IV.  §  3. 

§  I.  Generally. 

Self-executing  effect  of  constitutional  ex- 
emption.    16:  284. 

Liberal  construction  of  exemption  laws. 
13:  719.* 

Effect  of  exemption  laws  to  impair  obliga- 
tion of  contract.     1:  359.* 

Protection  of  pension  money  from  attach- 
ment.    3:  219.* 

Exemption  of  teacher's  salary  from  claims 
of  creditors.     54:  572. 

Exemption  of  officer's  salary  from  claims  of 
his  creditors.     54:  566. 

Laborers  whose  earnings  are  exempt  from 
attachment  or  garnish- 
ment.    18:  309. 

Of  debtor's  wages  after  payment  by  em- 
ployer.    18:586. 

Duty  of  garnishee  to  set  up  exemption  of 
principal   debtor.      19:  580. 

Eva-^ion  bv  garnishiiiPiit  in  other  state. 
19:  577. 

Action  for  loss  •of  exemption  by  garnish- 
ment in  another  state. 
19:  580:    .30:  582. 

Eflcct  in  state  where  debt  is  garnished  of 
statutory  exemption  at 
domic'il  of  principal  de- 
fendant.    19:  578. 

Law    governing    exemption    of    wages    from 
garnishment.     67:222. 
.-\>    to    .Tiuisdiotion    to    Oarnish    Wages 
Due     a     Xoiiresident.     see 
riarnishnient.  IV. 

Availaliilitv  nf  oxotnptiniis  against  claim 
for  rent.     24:  812. 

Right  of  creditor-;  in  por-onal  services  of 
debtor,     21  :  023. 

Injiiiiction  to  pi-otoct  in  case  of  execution 
sale.      .30:  nO. 

§   2.  How   far  proceeds   of  exempt   property 
retain  exempt  character. 

As  tn  iu<lL;niont  <  aH'cctinir  exempt  jimpertv. 
IH:  .3.3.  ' 

As  tn  -cttiiiLr  iiir  jiKl^iiiciit-:  nlTcciing  ex- 
r'lnfit   property.      lH:  33. 

A~  to  proceed^  of  iiis\iraiic('.      Iti;  :;t. 

As  to  cxcmjition  of  ]iropcrt  y  purdia-cil  witli 
jicnsii  ,11   ni<iiicy.     1  !i :  34. 


As  to  exemption  of  pension  money  when  in 
another  form.     19:  35. 

As  to  exemption  in  homestead  sold  for  re- 
investment.    19:  36. 

Property  obtained  by  exchange.    19:  38. 

As  to  exemption  of  products  or  profits  of 
exemption.     19:38. 

As  to  exemption  in  case  of  mortgage,  sale, 
or  transfer.     19:  39. 


EXHIBIT. 

As  Part  of  Record  on  Appeal,  see  Appeal 

and  Error,  177-180. 
With  Pleadings,  see  Pleadings,  I.  h. 
Marking,  for  Evidence,  see  Trial,  18. 


EXHIBITION. 


Bailment  for,  see  Bailment,  1,  8.  23. 

Two-Thirds  Vot?  for,  see  Elections,  252. 

Of  Fireworks,  Liability  for  Injury  to  Spec- 
tator, see  Fireworks,  1. 

Injury  to  Spectator  at  Horse  Race,  •  see 
Horse  Race,   3-7. 

License  for,  see  License.  67. 

Presumption  of  Negligence  at,  see  Evidence, 
550. 

Pleading  Negligence  at,  see  Pleading,  318. 

Appropriation   for.  see  Appropriations,   1. 

Use  of  Public  Funds  for,  see  Counties, 
70-73:  Public  Moneys,  18-21. 

Liability  of  Board  of  Managers  to  Suit,  see 
State  Institutions.  10. 

Of  Person  to  Jury,  see  Discovery  and  In- 
spection, IT.;  Evidence,  1040-1044. 

Of  Infants,  see  Infants,  6.  7. 

1.  The  risk  of  injury  from  careless  hand- 
ling of  the  implements  used  by  the  per- 
formers is  not,  as  matter  of  law,  assumed 
by  a  street  car  patron  who  attends  a  free 
exhibition  given  bj'  the  company  upon  its 
grounds.  Thompson  v.  Lowell.  L.  &  H. 
Street  R.  Co.  170  Mass.  577,  49  N.  E.  913, 

40:  345 

2.  A  street  car  patron  attending  a  free 
entertainment  given  by  the  company  to  its 
patrons  may  hold  the  company  liable  for  an 
accident  which  happens  from  a  cause  which 
might  have  been  prevented  and  ought  to 
have  been  foreseen  and  guarded  against,  if 
due  care  was  not  taken  by  the  company 
with  reference  to  possible  accidents  of  the 
kind.  Id. 

3.  A  street  car  company  which  owns  and 
manages  a  park  to  which  it  seeks  to  attract 
visitors  for  the  purpose  of  increasing  its 
revenues  is  liable  for  the  death  of  a  boy 
killed  by  the  release  of  a  pole  used  in  con- 
nection with  a  balloon  ascension,  if  no  no- 
tice that  the  pole  would  fall  was  given  and 
no  precautions  were  taken  to  prevent  its 
falling  upon  and  injuring  bystanders.  Ricli- 
inond  &  :\f.  R.  Co.  v.  Moore.  94  Va.  493.  27 
S.  E.  70.  37 :  258 

4.  The  manner  in  which  a  decedent 
reached  a  park  maintained  by  a  street  car 
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company  as  a  place  of  attraction  for  pas- 
sengers over  its  line  is  not  material  in  an 
action  for  death  caused  hy  a  failure  to  use 
proper  care  to  protect  persons  from  danger 
while  there.  Id. 

Liability  for  acts  of  independent  contractor. 
See  also  infra.  Editorial  Notes. 

5.  The  proprietor  of  a  public  resort  who 
employs  an  independent  contractor  to  make 
a  balloon  ascension  to  attract  visitors  is  not 
liable  for  injury  to  a  visitor  by  a  pole  which 
falls  because  of  the  negligence  of  the  bal- 
loonist while  he  is  endeavoring  to  raise 
the  pole  for  use  in  inflating  the  balloon. 
Smith  V.  Benick,  87  Md.  610,  41  Atl.  56. 

42:  277 

6.  That  a  balloon  ascension  in  a  park 
owned  by  a  street  car  company,  to  which 
the  public  are  invited,  is  given  by  an  in- 
dependent contractor,  will  not  relieve  the 
owner  of  the  park  from  liability  for  fail- 
ure to  use  due  care  that  persons  visiting 
it  shall  not  be  injured  by  the  dangerous 
character  of  the  apparatus  connected  with 
the  inflation  of  the  balloon.  Richmond  & 
M.  R.  Co.  V.  Moore.  94  Va.  493,  27  S.  E.  70, 

37 :  258 

7.  The  employment  of  an  independent 
contractor  to  conduct  an  exhibition  at  a 
private  park  will  not  relieve  the  owner  from 
all  liability  for  injury  to  spectators  who  are 
upon  the  grounds  at  his  invitation,  but  he 
is  chargeable  with  the  duty  of  using  reason- 
able care  to  see  that  the  premises  are  in 
safe  condition,  and  that  due  precautions  are 
taken  to  guard  against  injury.  Sebeck  v. 
Plattdeutsche  Volksfest  Verei'n  (N.  J.  Err. 
&  App.)  64  N.  J.  L.  624,  46  Atl.  631,  50:  199 

8.  That  an  independent  contractor  is  in 
charge  of  an  entertainment  at  grounds  pro- 
vided by  a  street  car  company  for  free  en- 
tertainment of  patrons  will  not  entirely  re- 
lieve the  company  from  liability  for  injuries 
to  patrons,  if  the  entertainment  is  of  such 
a  character  that  it  will  probably  cause  in- 
jury to  spectators  unless  due  precautions  are 
taken  to  guard  against  them.  Thompson  v. 
Lowell.  L.  &  H.  Street  R.  Co.  170  Mass.  577, 
49  N.  E.  913,  40:  345 

9.  The  arrangement  of  the  stage  and  tar- 
get at  which  an  exhibition  of  marksmanship 
i8  given  by  an  independent  contractor  to 
street  car  patrons  upon  grounds  of  the 
street  car  company  is  not,  as  matter  of  law, 
so  much  a  matter  of  detail  that  the  com- 
pany will  not  be  liable  in  case  it  is  so  neg- 
ligently arranged  that  a  patron  is  injured 
by  a  shattered  bullet.  Id. 

Editorial   Xotes. 

Use  of  public  money  for.     14:  475. 
Liability  for  injuries  caused  bv  discharge  of 

fireworks.     16:  395. 
Persons  assisting  in  public  entertainment  as 

ijidependent       contractors. 

65:  470. 
Necessity  of  franchise  for  fair.     37:  718. 
Using  street  for  fair  purposes.     14:  .558. 


EXILE. 

Requiring  Departure  from  State  as  Condi- 
tion of  Pardon,  see  Criminal  Law,  275, 
276. 

See  also  Expatriation. 


EX   PARTE   ORDER. 


For  Appointment  of  Receiver,  see  Receivers, 
11-15. 


EXPATRIATION. 


1.  Expatriation  must  be  effected  by  re- 
moval from  the  country.  Comitis  v.  Park- 
erson,  56  Fed.  556,  22:  148 

2.  In  the  absence  of  any  act  of  Congress 
authorizing  it,  there  can  be  no  implied  re- 
nunciation of  citizenship  by  .an  American 
woman  marrying  an  alien.  Id. 

3.  A  woman  citizen  of  the  United  States 
who  never  intends  to  leave  the  country,  and 
never  in  fact  does  leave  it,  does  not  become 
expatriated  and  an  alien  by  marriage  with 
a  subject  of  Italy  who,  previous  to  his  mar- 
riage, has  settled  in  the  United  States  with- 
out intent  to  return  to  Italy,  but  who  has 
never  taken  any  steps  toward  naturaliza- 
tion. Id. 


EXPECTANCIES. 


Power  of  Legislature  to  Defeat,  see  Con- 
stitutional Law,  151. 

Constitutionality  of  Statute  Depriving  of, 
see  Constitutional  Law,  634, 

Limitation  of  Action  for,  see  Limitation  of 
Actions,  85. 

Rights  of  Owner  of,  see  Mines,  44. 

Under  Will,  see  Wills,  373. 

Rights  of  Heirs  and  Distributees  in  De- 
cedent's Estate,  Generally,  see  Descent 
and  Distribution. 

1.  A  contract  with  reference  to  the  mere 
expectancy  of  an  inheritance  may  be  equiva- 
lent to  an  assignment  of  property  if  and 
when  it  shall  fall  into  possession.  Hale  v. 
Hollon,  90  Tex.  427,  39  S.  W.  287,  36:  75 
Power  to  transfer. 

See  also  infra.  Editorial  Notes. 

2.  The  expectancy  of  an  heir  to  inherit 
his  father's  estate  is  not  an  interest  capable 
of  assignment  in  equity,  anv  moi'e  than  at 
law.  McCall  v.  Hampton.  98  Ky.  166,  32 
S.  W,  406,  33:  266 

3.  The  expectancy  of  an  heir  in  an  ances- 
tor's estate  may  become  the  subject  of  con- 
tract, and  may  be  assigned  in  equity,  if  the 
agreement  is  fairly  made  and  for  an  ade- 
quate consideration.  Clendoiiiiig  v.  Wvatt. 
54  Kan.  523.  38  Pac.  792,  33:  278 
Validity  of  conveyance  of. 

Validity  of  Agreement  as  to.  see  Contracts, 

432.  435.  ' 
Enforcing  Sale  of.  by  Doctrine  of  E*top])el, 

see  Estoppel.  61. 
See  also  infra,  Editorial   Xotes 
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4.  A  covenant  by  an  heir  apparent  to  re- 
linquish his  expectancy  in  certain  property 
of  a  relative  is  not  invalid  under  Cal.  Civ. 
Code.  §  700,  providing  that  "a  mere  possi- 
bility such  as  the  expectancy  of  an  heir  ap- 
parent, is  not  to  be  deemed  an  interest  of 
any  kind,"  and  §  1045,  declaring  that  "a 
mere  possibility  not  coupled  with  an  inter- 
est cannot  be  transferred,"  which  provisions 
are  merelv  declaratory  of  the  common  law. 
Re  Garceion's  Estate,'  104  Cal.  570,  38  Pac. 
414,  32:  595 

5.  The  mere  want  of  the  assent  of  an  in- 
sane person  to  a  conveyance  by  her  brother 
of  his  expectancy  of  inheritance  from  her 
does  not  render  it  void.  Hale  v.  Hollon,  90 
Tex.  427.  39  S.  \V.  287,  30:  75 

0.  A  written  agreement  to  transfer  a 
share  of  a  mere  expectancy  cannot  be  sus- 
tained as  a  gift  and  is  not  valid  when  it  is 
entirely  one-sided,  without  any  considera- 
tion, and  is  not  made  in  settlement  of  any 
controversv  or  dispute.  Re  Lennig's  Es- 
tate. 182  Pa.  48.1,  38  At).  466.  38:  378 

7.  A  conveyance  of  the  grantor's  expect- 
ant interest  as  heir  in  his  ancestor's  real 
estate,  by  a  deed  containing  no  covenants 
of  warranty,  is  not  binding  upon  the 
grantor,  even  although  as  heir  he  subse- 
quently comes  into  possession  of  the  inter- 
est so  conveved.  McC'lure  v.  Raben,  125 
Tnd.  139,  25  X.  E.  182,  9:  477 

8.  An  attenn)ted  sale  of  the  interest 
which  the  grantor  expects  to  receive  as  heir 
in  his  ancestor's  real  estate  will  not  be  en- 
forced against  him  in  equity,  when  as  heir 
he  comes  into  possession  thereof,  although 
Hip  purchase  was  made  in  good  faith,  un- 
less the  price  paid  was  the  full  and  fair  mar- 
ket value  of  the  property  at  the  time  of  the 
purchase,  and  the  ancestor  was  made  ac- 
qv'.i'inted  with  all  the  facts  and  acquiesced 
in   the  sale.  Id. 

9.  A  conveyance  of  a  mere  expectancy  is 
as  binding  upon  judgment  creditors  of  the 
grantor  as  it  is  upon  himself,  if  it  is  made 
without  intent  to  defraud  creditors.  Tlale 
V.  llollon,  00  Tpx.  427.  39  S.  W.  287.       36:  75 

10.  A  conveyance  by  an  insolvent  of  his 
exj>ortancy  in  the  estate  of  his  father,  who 
is  alive,  to  his  wife,  for  a  mere  consideration 
of  love  and  affection,  is  void  a>  against  cred- 
itnrs  at  the  time  rif  convevance  or  at  the 
rlpath  "f  his  (■Ath^'Y.  rtciul  V.  Mosbv.  87 
Tenn.  759.   11   S.  W.   940.  5:  122 

Editorial    Notes. 

Tables  of  e.\p('(-t;nicv  ot'  lite  as  evidence. 
40 :'.-,.-,;!. 

(.arni-liment  of  (li>t  riltiit  i  ve  -liai'cs  in  dece- 
dent's estate  licPire  scttle- 
nii'iit.     .")'.!:  .'Ssr. 

( ^a  riii-liiiiciit  of  hu-liaiid'^  iiitiTc-t  in  wife's 
l<','_:ai-.\'  or  (li~t  rili\it  i\e 
sliaic  in  'li'ciMlcnt's  (>-1ate. 
17:  :;t;n. 

].-\v  Mil.     -2:!:  (ii:;. 

\'ali.li;}'  of  t  ra  n-ai-1  i,ins  Ii,.|  w  im-ii  an  lioir 
aii^l  ln~  aiiii'-t  "i-  I'clatinL; 
t'  I    t  li"    (i  ir:ii''i'~    i'\[iiM-t  an  - 


General  rule.    32:  595. 

The  question  of  intention.     32:  598. 

Inadequacy  of  price.     32:  596. 

The  statute  of  frauds.     32:  597. 

Parol  evidence  to  vary  such  contracts. 

32:  597. 
The  doctrine  of  estoppel.     32:  597. 
State  statutes.     32:  597. 
Such   agreements    enforced.      32:  597. 
Not  enforced.     32:  600. 
English   authorities.     32:  601. 

General   rule.     32:  601. 

Agreements  enforced.     32:  601. 

When  not  enforced.    32:  602. 
Validity  of  sale  of  an  exectancy  by  a  pro- 
spective heir.     33:  266. 
Expectant  heirs  and  expectant  estates. 

33:  267. 
Rule  at  common  law.     33:  267. 
Rule  in  equity.     33:  269. 
The  doctrine  of  estoppel.     33:  273. 
The  question  of  warranty.    33:  274. 
Assent  of  parent.     33:  274. 
Inadequacy  of  consideration.     33:  275. 
What  property  passes.     33:  276. 
Position  of  creditor  as  against  adminis- 
trator.    33:  276. 
Position  of  purchaser.    33:  276. 
When  binding  upon  heir.     33:  277. 
When  set  aside.    33:  278. 
Decisions  under  state  statutes.    33:  279. 
English   authorities.      .33:  279. 

Expectant  heirs.     33:  279. 

Rule  at  common  law.    33:  280. 

Rule  in  equity.     33:  280. 

The  doctrine  of  estoppel.     33:281. 

Consent  of  ancestor.     33:  281. 

The  question  of  usury.     33:  281. 

The   inadequaev    of    consideration. 
33:  281. 

The  question  of  fraud.     33:  283. 

The   question    of   ratification.      33: 
283. 

Burden  of  proof.     .33:  283. 

When  set  aside.     33:  284. 

Terms  of  relief.     33:  285. 

When    upheld.      33: '286. 
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EXPENDITURES. 

Estoppel   bv   Permitting,   see   Estoppel,  IIL 
g.  2,  6.^ 


EXPERIMENTS. 


Evidence  by,  see  Evidence,  1056,  1057. 
Evidence  of.  see  Evidence,  XI.  y. 

Editorial   Notes. 

Before  jury  during  view.     42:  384. 

flaking  experiments  in  presence  of  jury  aa 
mode  of  adducing  evi- 
dence.    15:  221. 


EXPERT   TESTIMONY. 


In   r;eneral.   see   Evidence.  ^'^. 
Woiirht    of.    see    Evidence.   2202--2206. 
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II.  Injuries  from  Accidental  Explosions. 
a.  In  General. 


Requiring  Experts  to  Testify  Without  Ex- 
tra Compensation,  see  Constitutional 
Law,  651. 

Consideration  for  Pronaise  to  Pay  for,  see 
Contracts,  38. 

Judicial  Notice  by  Jury  as  to,  see  Evidence, 
166. 

Instruction  as  to  Admissibility  of,  see  Trial, 
721-723. 

Contradiction  of,  see  Witnesses.   177-179. 

Cross-Examination  of  Experts,  see  Witness- 
es, 119-123. 

Fees  of  Experts,  see  Witnesses,  211-214. 


EXPLANATION. 


Parol  Evidence  for  Purpose  of,  see  Evidence, 

\t:.  e. 

Evidence   in,   see  Evidence,  XL  1. 


EXPLOSIONS  AND  EXPLOSIVES. 

I.  Regulation  of  Explosives. 
II.  Injuries   from   Accidental  Explosions 

a.  In  General. 

b.  Illegal    or    Negligent    Storage 

Keeping. 

c.  Illegal   or   Negligent  Consignment 

d.  Illegal  or  Negligent  Use. 
Editorial  Notes. 


or 
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Limiting  Carrier's  Liability  as  to,  see  Car- 
riers,  893,   894. 

Judicial  Notice  as  to,  see  Evidence,  63,  106. 

Evidence  as  to  Protection  from  Explosion, 
see  Evidence.  1523,  2.341. 

Evidence  of  Experiments  as  to,  see  Evidence, 
2172. 

Lien  for  Explosives,  see  ^Mechanics'  Liens, 
46,  47. 

As  Cause  of  Loss  Insured  against,  see  In- 
surance, 958,  961-967. 

Plurality  of  Subjects  in  Title  of  Statute  as 
to,  "see  Statutes,  259,  260. 

Instructions  as  to  Explosives,  see  Trial,  854. 

Of  r?la«t.  see  Blasting. 

Of  Gas  in  Sewer,  Opinion  as  to,  see  Evidence, 
l.';83. 

Of  (ias  Well,  see  Mines,  64. 


I.  Ixogulation  of  l-]xplosive3. 

Prohibiting  I'^xtensive  Storing  of  Explosive 
within   Citv  Limits,   see  Constitutional 
Law.  67G. 

See  also  Municipal  Corporations,  252.  253. 

For  Editorial  Notes,  see  infra.  ITI. 

1.  A  city  ordinance  cannot  authorize  a 
larger  quantity  of  explosive  powder  to  be 
kept  within  the  city  limits  than  the  state 
statute  allows.  Cameron  v.  Kenvon-Connell 
Cniiunorcial  Co.  22  Mont.  312.  SS'Pac.  ,358. 

44:  508 


Of  Gas,  see  Gas,  41-47,  50-53,  and  also  in- 
fra, III. 

Of  Digester  in  Pulp  Mill,  see  Landlord  and 
Tenant,   187. 

Of  Bottle  of  Cham.pagne  Cider,  Manufactur- 
er's  Liability,   see   Negligence,    66. 

Of  Defective  Cartridge  Negligently  Sold,  see 
Negligence,  53. 

Of  Threshing  Machine  Cylinder,  see  Negli- 
gence, 58. 

Of  Oil,  see  Carriers,  222-224,  278;  Oil. 

Of  Torpedo  on  Railroad  Track,  see  Rail- 
roads, 92. 

Liability  of  Corporate  Directors  for,  see 
Corporations,  316,  317. 

Measure  of  Damages  for  Injuries  by,  see 
Damages,   150,   151. 

Presumption  of  Negligence  from,  see  Evi- 
dence, 552-554. 

Presumption  as  to  Contributory  Negligence, 
see  Evidence,  596. 

In  Discharge  of  Fireworks,  «ee  Fireworks,  1; 
Municipal  Corporations,  444.  445,  472- 
476. 

Injury  to  Servant  by.  see  Master  and  Serv- 
ant, 81,  86,  220,  221. 

Municipal  Liability  for  Explosion  in  Sewer, 
see  Municipal  Corporations,  524,  528. 

Seller's  Liability  for  Failure  to  Properly 
Mark  Package  Containing  Gasoline,  see 
Negligence,  67. 

Allegation  as  to  Negligence,  see  Pleading, 
.322. 

Proximate  Cause  of  Injury,  see  Proximate 
Cause,  II.  d. 

Question  for  Jurv  as  to,  see  Trial.  83,  402, 
462. 

Instructions  as  to,  see  Trial,  814,  815. 

2.  Injury  to  any  property  within  the  cir- 
cle of  danger  from  an  explosion  of  nitro- 
glycerin entitles  the  owner  to  recover  the 
damages,  although  the  property  was  not  on 
premises  adjacent  to  those  on  which  the 
explosive  substance  was  stored.  Bradford 
Glvcerine  Co.  v.  St.  :Marv's  Woolen  Mfg. 
Co.  60  Ohio   St.   560,  54  N.  E.   528,  45:  658 

3.  The  risk  of  injury  by  an  explosion  of 
a  powder  magazine  is  not  assumed  by  the 
owner  of  premises  by  reason  of  the  fact 
that  other  powder  magazines  were  in  the 
neighborhood  when  the  lot  was  purchased 
and  the  buildings  erected,  and  that  in  one 
of  the  other  powder  companies  the  owner's 
husband  was  a  stockholder,  and  that  she 
had  leased  land  to  other  companies  for  stor- 
ing jjowder,  where  neither  she  nor  her  hus- 
band had  ever  been  employed  by,  or  had  re- 
lations of  any  kind  with,  the  owner  of  the 
inaoaxine  which  exploded.  Lafiin  &  R.  Pow- 
der Co.  V.  Tcarncv.  l:!l  111.  32-2,  23  X.  E. 
389,  7 :  262 

4.  The  risk  of  dainagos  from  an  explosion 
in  a  (lynainiic  factorv  i<  not  assumed  by 
C(jnvoying  land  for  use  in  that  business,  and 
by  continuing  to  carry  on  lm>iii('ss  near  by 
after  one  cxpiosioii  has  occurred.  •luiisoii  v. 
Giant  Powder  Co.  107  Cal.  r,V.\  40  I'ac.  lit-20, 

29:  713 
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b.  Illegal  or  Negligent  Storage  or  Keeping. 

Persumption  of  Criminal  Intent  from  Pos- 
session of  Explosives,  see  Evidence,  360. 

Effect  of  Keeping  Explosive,  on  Insurance, 
see  Insurance,  486.      , 

Municipal  Regulations  as  to,  see  Munici- 
pal Corporations,  252,  253. 

As  Nuisances,  see  Nuisances,  (53-68. 

Allegations  as  to,  see  Pleading,  314. 

For    Editorial    Notes,    see    infra.    III. 

5.  The  degree  of  care  required  of  persons 
having  the  possession  and  control  of  dan- 
gerous explosives,  such  as  firearms  or  dy- 
namite, is  of  the  highest;  the  utmost  care 
must  be  exercised,  respecting  the  care  and 
custody  of  such  instrumentalities,  to  guard 
against  injury  to  others.  Mattson  v.  Min- 
nesota &  N.  W.  R.  Co.  95  Minn.  477,  104  N. 
W.  443,  70:  503 

6.  The  degree  of  care  required  of  persons 
having  control  of  dangerous  explosives,  to 
prevent  harm  to  others,  is  greater  and 
more  exacting  as  respects  young  children.  Id. 

7.  A  railroad'  company  which  leaves  dy- 
namite exposed  on  its  premises,  where  chil- 
dren have,  to  the  knowledge  of  its  servants, 
been  in  the  habit  of  playing,  is  liable  for  an 
injury  to  one  of  them  caused  by  the  explo- 
sion of  a  stick  of  dynamite  which  they  take 
from  the  premises.  Id. 

8.  The  storing  of  dynamite  in  a  partially 
buried  box  on  a  vacant  lot  to  which  children 
arc  accustomed  to  resort  to  play  is  negli- 
gence which  will  render  the  one  guilty  there- 
of liable  for  injuries  to  a  child  by  the  ex- 
plosion of  one  of  the  sticks,  which  was  tak- 
en from  the  box  by  children  who  had  re- 
sorted to  the  lot  to  play,  and  ignited  by 
one  of  them  in  ignorance  of  its  explosive 
character.  Xelson  v.  ]McLellan,  31  Wash. 
208.  71    Pac.  747,  60:  793 

!).  Xogligonce  in  the  keeping  of  gunpow- 
der or  in  the  manner  of  its  keeping  is  req- 
uisite to  impose  a  liability  for  damages  re- 
sulting to  another  by  an  accidental  explo- 
sion or  firo.  Kiniiov  v.  Koopmann,  116  Ala. 
310,  22  So.  ."0.3,        '  ,37:  497 

10.  Keeping  large  quantities  of  dynamite 
and  gunpowder  in  a  wooden  store  in  a 
thickly  settled  portion  of  an  incorporated 
town,  where  there  are  many  buildings  and 
persons  in  proximity,  will  create  a  liability 
for  tlio  burning  of  a  building  which  is  set 
on  fire  by  fnebiaiuls  cast  U])on  it  by  an  ex- 
plosion of  the  (laiiyrous  inalerials.  altluuigh 
this  was  (■aus(^(l  by  a  lire  wliich  originated 
on  the  preuiisos  of  a  third  person  and  with- 
out  any    fault   of   the   owner  of   the   explo- 


sivp«.      Pviiddor   v.   Koi 

)|imaiiii.    1 H!   Ala.   ?>'A2. 

22  So.  001, 

37 :  480 

1  1.   (  )iu'    wtio    stores 

iiitri)-,L;l\ fcrin    on    his 

own  [iiT'iiiiscs  is  liiililc 

I'ui-  i)ij\n-ic-  caiisfd   to 

siiiTninidiiiL;'    pr(i]i(>r(  y 

l)y    its    cx|iIo<liiig.    aj- 

i  Ikiul;]!    ln'    ni'lt  lici'    \  i<  i 

al  ("^  any  jhon  i^iun   df 

tlic  la  w    iTiiiilal  iiii;  ii  > 

~t  1  iia<j;i'.  11(11-  i-  ciiarL't'- 

alilf  willi   ii('uli,L;ciii-i'  i- 

lilt  riliiit  iiiLT  1i>  tlic  cx- 

plo^iciri.        Ili-aill'urd      < 

ilyci-iiiic     (  CI.      \.      St. 

Mai\'-    Wool,.):     MiL!. 

Co,   Oil  Ohio   Si.   r>i;i>. 

rA  s.  i:.  .i'2s, 

4:1:  C.-jS 

Kept  in  violation  of  law. 

12.  One  who  keeps  gunpowder  in  violation 
of  Ala.  Crim.  Code,  §  4093,  will  be  liable  to 
a  person  damaged  in  consequence  of  such 
violation,  if  the  latter  was  one  for  whose 
protection  the  statute  was  intended.  Kin- 
ney V.  Koopmann.  116  Ala.  310,  22  So.  593, 

37:  497 

13.  An  explosion  of  giant  powder  kept  by 
a  corporation  within  the  city  limits,  in  vio- 
lation of  law,  renders  the  corporation  lia- 
ble for  the  damages  thereby  caused,  Camer- 
on V,  Kenyon-Connell  Commercial  Co,  22 
Mont.  312,  56  Pac.  358,  44:  508 

o.  Illegal  or  Negligent  Consignment. 

14.  Ownership  of  gunpowder  consigned  for 
sale  on  commission  does  not  render  the  own- 
ers liable  for  an  explosion  which  occurs 
while  it  is  in  the  hands  of  the  consignee. 
Abrahams  v,  California  Powder  Works.  5  N. 
M.    479,    23    Pac.    785,  8:  378 

15.  One  delivering  gas  naphtha  to  a  con- 
signee in  a  tank  car  provided  by  himself  is 
liable  in  case  a  servant  of  the  consignee, 
whose  duty  it  is  to  unload  the  car,  is  killed 
by  an  explosion  due  to  the  fact  that  the 
car  is  in  such  defective  condition  that  de- 
fendant cannot  unload  it  in  the  ordinary 
way  with  safetv.  Standard  Oil  Co.  v.  Wake- 
field,   102  Va.   824,   47   S.   E.   830,        66:  792 

16.  A  shipper  of  naphtha  described  as 
"carbon  oil"  in  the  freight  bill,  in  barrels 
marked  "unsafe  for  illuminating  purposes," 
is  liable  to  the  conductor  of  the  train  who 
was  injured  by  an  explosion  while  in  the 
car  where  the  naphtha  was  with  a  lamp,  if 
he  did  not  know  what  was  in  the  barrels, 
although  the  carrier  had  been  informed  of 
their  contents.  Standard  Oil  Co.  v.  Tiernev, 
92  Ky.   367,   17  S.  W.   1025,  14:  677 

d.  Illegal  or  Negligent  Use. 

Measure  of  Damages  for  Injury  to  Build- 
ing by,  see  Damages,  417. 

Injunction   against,   see   Injunction.    159. 

Injurv  to  Employee,  see  Master  and  Serv- 
ant, 127. 

Contributorv  Negligence  of  Servant,  see 
Master 'and  Servant,  380.  383. 

Liabilitv  for  Employee's  Negligent  Use.  see 
:\Iaster  and   Servant,   632,   681-083. 

Exj)losion  of  Oil,  see  Negligence,  38. 

For  Editorial  Notes,  see  infra. 

17.  The  explosion  of  the  generator  of  a  re- 
frigerating machine  a  miinite  or  two  after 
tightening  nuts  to  stop  a  leak,  under  an 
a)niiionia  prcssuic  much  less  than  that 
which  had  been  sustained  the  day  before, 
is  not  necessarily  the  result  of  an  unfore- 
sff'u  and  unaccountable  cause  not  chargea- 
ble to  any  negligence,  when  the  nuts  were 
tightened  by  inexperienced  men.  and  the 
(■(|iiality  of  the  strain  upon  tlie  parts  may 
lia\c  been  disturbed  in  tightening  them. 
Kvaii  V.  Los  An'jeles  Ice  &  C.  S.  Co.' 112  Cal. 
1^4-1.   II    Pac.  471,  32:  524 
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Explosion  of  boiler. 

Injury  to  Employee,  see  Master  and  Serv- 
ant,   124-126,"  606. 

Municipal  Liability  for,  see  Municipal  Cor- 
porations, 543-545;  Notice,  71. 

18.  No  liability  for  damages  to  a  neigh- 
bor, caused  by  the  explosion  of  a  steam 
boiler  arises  where  one  places  the  boiler 
upon  his  premises,  and  operates  it  in  a  law- 
ful business,  with  care  and  skill,  so  that  it 
is  no  nuisance,  and  there  is  no  proof  of 
fault  or  neglisrence.  Vieth  v.  Hope  Salt  & 
Coal  Co.  51  W.  Va.  96,  41  S.  E.  187,  57:  410 

19.  Time  for.  repairs  after  notice  of  the 
unsafe  condition  of  a  locomotive  boiler  can- 
not be  claimed  by  a  railroad  company,  so 
as  to  excuse  it  from  liability  for  injury  to 
a  person  near  the  railroad,  caused  by  an  ex- 
plosion of  the  boiler,  if  it  could  have  avoided 
the  explosion  by  discontinuing  the  use  of 
the  locomotive.  Louisville,  N.  A.  &  C.  R. 
Co.  V.  Lvnch,  147  Ind.  165,  44  N.  E.  997,  46 
N.   E.   471,  34:293 

20.  The  owner  of  a  boiler  does  not  per- 
form his  duty  to  the  owner  of  adjoining 
buildings  by  merely  employing  competent 
persons  to  inspect  and  repair  the  boiler,  but 
he  must,  in  addition,  see  that  they,  as  rep- 
utable meclianics,  adopt  a  plan  for  the  re- 
pairs, and  carry  it  out.  Anderson  v.  Hays 
Mfg.  Co.  207  Pa.  106,  56  Atl.  345,       63:  540 

21.  The  owner  of  a  boiler  which  has  been 
out  of  repair  is  not  liable  to  adjoining  prop- 
erty owners  for  injuries  caused  by  its  ex- 
plosion, if  he  selected  competent  persons  to 
make  the  repairs,  and  subsequently  secured 
an  inspection  by  competent  persons,  even 
though  the  mechanics  and  inspectors  did 
not    perform   their   duty.  Id. 

22.  To  relieve  the  owner  of  a  boiler  from 
liability  for  injuries  to  adjoining  property 
by  its  explosion,  on  the  ground  that  he 
committed  its  inspection  to  a  boiler  in- 
surance company,  he  must  show  that  the 
inspectors  furnished  by  the  company  were 
competent,  and  that  they  properly  inspected 
the  boiler,  and  truthfully  reported  the  re- 
sult of  their  inspection.  Id. 

23.  The  owner  of  a  boiler  is  not  liable  to 
owners  of  adjoining  property  for  injuries 
caused  by  its  explosion  through  the  neg- 
ligence of  persons  selected  by  him  to  in- 
spect and  repair  it.  where  the  persons  se- 
lected to  do  that  work  are  competent,  and 
he'  is  not  aware  of  negligence  in  the  per- 
formance of  the  dutv.  Id. 


III.  Editorial  Notes. 

Municipal    regulation    of    explosives,   as    a 

nuisant<o.     38:  306. 
Negligence  in  the  manufacture  and  storage 
of    gunpowder,    nitro-gly- 
cerin,  dynamite,  and  oth- 
er explosives.     29:  718. 

General  doctrine.     29:  718. 

The  effect  of  city  ordinances.     29:  721. 

Negligence    in    the    manufacture.     29: 
723. 

Neglisrence  in  the  storage.     29:  724. 


Presumption  of  negligence  in  case  of. 
15:  35,  38. 

Liability  for  explosion  of  gas.     29:  337. 

Burden  of  proof  as  to  negligence  respecting 
escape  and  explosion  of 
gas.     29:  345. 

Effect  of  escape  and  explosion  of  gas  upon 
insurer's  liability.  29: 
359. 

Allowance  of  interest  on  damages  to  prop- 
erty caused  by  explosion. 
18:  455. 

Employer's  liability  for  explosion  from  gas 
escaping  through  negli- 
gence of  independent  con- 
tractor.    65:  852. 

Liability  of  insurer  for  loss  caused  by. 
19:  594. 

♦-•-• 


EXPLOSIVES. 
See  Explosions  and  Explosives. 
♦-•-♦ 


EXPORTS. 

From  State,  Restrictions  on,  see  Commerce, 

111. 
Tax  on,  see  Taxes,  166. 


EXPOSITION. 


See  Exhibition. 


EX  POST  FACTO   LAWS. 

See  Constitutional  Law,  I.  b,  1. 

Editorial  ^♦)tes. 

What   are.     3:  181.* 
Unconstitutionality  of.     1:632.* 
As  to  habitual  criminals.     34:  399. 


EXPRESS  AGENT. 
See  Express  Company. 


EXPRESS   CAR. 


Passenger's    Negligence     in   Riding    in,   see 
Carriers,   319. 


EXPRESS   COMPANY. 

Abuse  of  Customer  by  Agent  of,  see  Car- 
riers, 142. 

Liability  for  Taking  Wrong  Baggage  from 
Hotel,  see  Carriers,  679. 

Limits  of  Delivery,  see  Carriers,  750. 
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Duty  to  Receive  Articles  Offered  for  Trans- 
portation, see  Carriei-s,  754. 

Misdelivery  of  Package,  see  Carriers,  807. 

Carrying  Package  Value  of  which  is  Under- 
stated, see  Carriers,  838. 

Control  of  Partnership  Doing  Express  Busi- 
ness in  Other  State,  see  Carriers,  1017. 

Discrimination  of  Carrier  between,  see  Car- 
riers,  1043,   1044. 

Presumption  of  Shipper's  Knowledge  of 
Terms  in  Receipt,  see  Evidence,  301. 

Fines  against,  see  Fines,  1,  3. 

Liability  of  Agent  for  Delivering  Liquors, 
see   Intoxicating  Liquors,   101. 

Delivery  of  Whisky  Marked  C.  O.  D.  to,  see 
Intoxicating  Liquors,  147,  148. 

License  of,  see  License,  134,  142,  163. 

Liability  for  Death  of  Employee,  see  Death, 
46.' 

Injury  to  Employees,  see  Master  and  Serv- 
ant. 270. 

Taxation  of.  see  Taxes,  199,  230,  356,  432- 
435. 

See  also  Express  Messenger. 

Editorial  Notes. 

Taxation  of;  effect  of  commerce  clause  of 
Federal  Constitution.  60: 
087. 

Taxation  of  receipts  of.     57:  64. 

Right  of  foreign  company  to  enter  state. 
24:  313.  " 

Agents  of,  as  passengers.     22:  796. 

Duty  of  carrier  to  giA'^e  equal  facilities  to 
express  companies.  18: 
393. 

Duty  as  to  delivery  and  collection  of  pack- 
ages.    33:  66. 


EXPRESSMEN. 

License  of,  see  License,  134,  142. 


EXPRESS   MESSENGER. 

Liability  on  Bond  of,  see  Bonds.  46,  47. 
As  Passengers,  see   Carriers,  47,  48. 
Liabilitv    for    Injury    to,    see    Carriers,    664, 
Ctj.l      ' 


■♦•» 


EXPRESS   TRUSTS. 
See  Trusts.  I.  b. 

♦-•-• 


EXPULSION. 

From   Association,  see  Assdeiatinns.  II.  b. 
Fidin     l'>otio\  olc'iit     Socif't  w     >('(>     Benevolei 

<<iciftics,   T\'. 
Ot    I'a-sftiL'i'v,   Sep   raniii-s.    II.   a.   '). 
<H  Mi-iiilicr  of   CdiHity   (uniiiiit  t  cc.  sec   Klc 

iioii-.   :V25. 
From    lloi.l.   >(■!•    liiiikccn.M-s.  .'i-_'-39. 


Of  Church  Member,  see  Courts,  234b-235a; 
Religious  Societies,  VI. 

Editorial  Notes. 

Right  to  expel  from  school  for  misconduct 
of  pupil  or  parent.  41 : 
593. 

♦-•"♦ 


EXTENDED  INSURANCE. 

See  Insurance;  276-278. 

♦-»♦ 

EXTENSION  OF  TIME. 

To  Pay  Note,  see  Bills  and  Notes,  276. 
Discharge  of  Surety   by,  see  Principal   and 

Surety,    37-41. 
Usury  in,  see  Usury,  20,  21,  38. 


EXTERNAL  OR  VIOLENT  MARKS. 
On  Insured,  see  Insurance,  VI.  b,  3,  d. 


EXTERNAL,  VIOLENT,  AND  ACCIDENT- 
AL MEANS. 

Injury  or  Death  of  Insured  by,  see  Insur- 
ance, VI.  b,  3,  c. 


EXTINGUISHMENT. 

Of  Contract,  see  Contracts,  V. 
Of  Pledge,  see  Pledge  and  Collateral  Secur- 
ity,  15,   16. 


EXTORTION. 


Attempt  to  Commit,  see  Criminal  Law,  35. 
Evidence  on  Prosecution   for,  see  Evidence, 

1030.   2025,  2141. 
See  also  Blackmail. 

1.  Under  Tex.  Code  Crim.  Proc.  art. 
1070,  it  is  the  duty  of  the  county  judge  to 
present  to  the  commissioners'  court  his  cer- 
tified account  of  fees.  Hence  an  indictment 
for  making  an  extorsive  demand  of  fees 
does  not  charge  an  act  outside  of  his  offi- 
cial duty.  Brackenridge  v.  State,  27  Tex. 
App.   513.    11    S.  W.   630.  4:  360 

2.  The  presentation  by  a  county  judge  t-o 
the  commissioners'  court  of  an  unlawful 
and  extorsive  fee-bill  is  a  "demand."  within 
Tex.  Pen.  Code.  art.  240.  punishing  the  wil- 
ful demanding  or  receiving  of  higher  fees 
than  allowed  by  law.  LL 

3.  Kocoiving  the  usual  protest  fees  volun- 
tarily paid  in  case  of  a  jwematuic  protest 
is  not  extortion.  Tlirslifield  v.  Ft.  Wortli 
\at.    P.ank.   S:!  Tex.  452.   18  S.  ^Y.  743. 

15:  03  ^^ 


EXTRA  ALLOWANCE  OF  COSTS— EXTRADITION,  II. 
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Editorial  Notes. 

In  office.     4:  .360.* 

By  means  of  threatening  letters.     11:  657.* 

Of  money  or  property  by  threats.     11:  656.* 

By  verbal  threats.     11 :  657.* 

By   false  accusations  in   writing.     11:656.* 

Indictment  for.     4:360;*    11:658.* 


EXTRA  ALLOWANCE  OF  COSTS. 

See  Costs  and  Fees,  40-43. 

^^^^^ 

EXTRADITION. 

I.  International. 
11.  Interstate. 
III.  Editorial  Notes. 

Admission  to  Bail  Pending  Proceedings,  see 
Bail  and  Recognizance,  2. 


T.  International. 

For  Editorial  Notes,  .see  infra.  III. 

1.  The  existence  of  a  treaty  which  pro- 
vides for  extradition  for  certain  crimes  does 
not  deprive  either  nation  of  the  power  and 
right  to  exercise  its  own  discretion  to  sur- 
render criminals  in  cases  not  coming  within 
the  terms  of  the  treaty.  Re  Foss,  102  Cal. 
347,  36  Pac.  669,  25:  593 

2.  The  surrender  as  an  act  of  comity  by 
a  foreign  nation,  of  a  fugitive  whose  crime 
is  not  one  for  which  a  treaty  requires  his 
surrender,  does  not  violate  any  right  secured 
to  him  by  the  treaty,  or  entitle  him  to  his 
discharge  on  habeas  corpus.  Id. 
Necessity  for  treaty. 

3.  The  law  of  nations  does  not  require  the 
surrender  of  a  fugitive,  whether  citizen  or 
alien,  to  a  foreign  government,  in  the  ab- 
sence of  a  treatv  stipulation  requiring  it. 
Ex  parte  :McCabe\  46  Fed.  363,  12:  589 
Persons  subject  to  extradition. 

4.  A  citizen  of  the  I'liited  States  cannot 
be  surrendered  to  ^Texico  as  a  fugitive,  un- 
der the  treaty  with  tliat  countrj',  which 
provides  that  "neither  of  the  contracting 
parties  shal]  be  bound  to  deliver  up  its  own 
citizens."  The  surrender  is  not  to  be  made; 
according  to  the  will  or  discretion  of  the 
Executive,  but  only  when  required  bv  the 
treatv.     JEx   parte  'McCabe,   46   Fed.   363, 

12:  589 
Proceedings. 

5.  A  complaint  made  under  oath  is  nec- 
essary to  authorize  a  warrant  to  compel  a 
preliminary  examination  of  a  person  de- 
manded by  a  foreign  government  as  a  crim- 
inal.    Ex  "parte  McCabe,  46  Fed.  363. 

12:  589 

6.  A  warrant  to  compel  a  person  demand- 
ed as  a  criminal  by  a  foreign  government  to 
appear  and  submit  to  a  preliminary  exami- 
nation, when  issued  by  a  county  judge  un- 


der U.  S.  Rev.  Stat.  §  5270,  U.  S.  Comp. 
Stat.  1901,  p.  3591,  although  he  styles  him- 
self also  an  extradition  agent,  is  not  in- 
valid because  it  does  not  recite  the  source 
of  his  authority  to  issue  it.  Id. 

Immunity  from  prosecution  for  different  of- 
fense. 
See  also  infra,  41-45. 

7.  One  who  has  been  extradited  under  a 
treaty  with  a  foreign  country,  upon  a  charge 
of  which  he  is  acquitted,  is  not,  before  the 
expiration  of  a  reasonable  time  for  his  re- 
turn to  the  country  from  which  he  was  ex- 
tradited, subject  to  arrest  in  a  civil  action 
in  a  state  court  for  any  cause  arising  prior 
to  his  extradition.     Re  Reinitz,  39  Fed.  204. 

4:  236 
Rearrest  for  same  offense  after  dismissal  of 
indictment. 

8.  The  discharge  of  a  person  who  has 
been  surrendered  by  a  foreign  nation  in  ex- 
tradition proceedings,  on  setting  aside  the 
indictment  against  him,  does  not  prevent 
his  arrest  on  a  subsequent  complaint  for  the 
same  offense.  Re  Foss,  102  Cal.  347.  36 
Pac.  669,  25:  593 


n.  Interstate. 

Presumption   as    to    Time    of    Committing 

Crime,  see  Evidence,  765. 
For  Editorial  Notes,  see  infra,  III. 

9.  The  power  which  independent  nations 
have  to  surrender  criminals  to  other  nations 
as  a  matter  of  favor  or  comity  is  not  pos- 
sessed by  the  states  of  the  Union,  and  no 
person  can  be  surrendered  by  one  state  to 
another  unless  the  case  falls  within  the  pro- 
visions of  the  United  States  Constitution. 
People  ex  rel.  Corkran  v.  Hyatt,  172  N.  Y. 
176,  64  N.  E.   825,  60:  774 

10.  That  one  of  the  crimes  for  which  an 
alleged  fugitive  from  justice  is  indicted  was 
committed  after  his  departure  from  the 
state,  and  that  in  case  he  is  returned  to 
iiie  state,  he  may  be  tried  on  that  charge, 
do  not  remove  him  from  the  class  of  person.s 
liable  to  rendition  under  the  Federal  Con- 
stitution, where  the  indictment  also  charges 
the  commission  of  "other  crimes  before  the 
date  of  his  departure.  State  ex  rel.  Munsey 
V.  Clough,  72  N.  H.  178,  55  Atl.  554, 

67 :  946 
Who  are  fugitives. 
For    Rditorial   Notes,  see  infra.  III.   §  3. 

11.  One  who  escapes  from  prison  before 
the  expiration  of  his  sentence  for  a  crime 
for  which  he  has  been  convicted,  and  flees 
into  another  state,  is  within  the  provision 
of  U.  S.  Const,  art.  4.  §  2,  that  a  person 
•'charged  .  .  .  with  .  .  .  crime."  who 
shall  flee  from  justice  and  be  found  in  an- 
other state  shall  be  delivered  up  for  removal, 
to  the  state  having  jurisdiction  of  tlie  crime. 
Drinkall  v.  Spiegel'.  68  Conn.  441.  .36  Atl. 
830.  36 :  486 

12.  A  prisoner  in  a  reformatory  who  vio- 
lates a  parole  permitting  him  to  go  into  one 
state    by   going   into   another    is    a    fugitive 
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from  justice  within  U.  S.  Const,  art.  4,  §  2, 
providing  for  extradition  of  any  person 
charged  with  crime  who  shall  flee  from  jus- 
tice and  be  found  in  another  state.  Id. 

13.  Extradition  from  one  state  to  another 
can,  under  U.  S.  Rev.  Stat.  §  5278,  U.  S. 
Comp.  Stat.  1901.  p.  3597,  be  had  only  when 
the  person  charged  is  a  fugitive  from  the 
state  in  which  the  crime  was  committed. 
State  V.  Jackson,  36  Fed.  258,  1:  370 

14.  The  constructive  presence  of  a  mur- 
derer in  the  state  where  his  victim  is  struck 
by  a  bullet  fired  across  the  state  boundary 
is  not  sufficient  to  make  him  a  fugitive  from 
that  state  in  the  state  from  which  the  shot 
was  fired,  under  a  statute  providing  for  the 
arrest  of  fugitives  and  their  surrender  pur- 
suant to  the  act  of  Congress  relating  to 
interstate  extradition.  State  v.  Hall.  115 
N.  C.  811,  20  S.  E.  729,  28:  289 

15.  The  departure  of  a  purchaser  of  goods 
to  his  home  in  another  state  after  making 
criminally  false  representations,  in  reliance 
on  which  the  goods  were  subsequently  de- 
livered to  a  common  carrier  and  shipped  to 
him,  is.  within  tlio  meaning  of  the  law.  a 
flight  from  justice  for  which  he  may  be 
surrendered  on  a  requisition.  Re  Sultan, 
115  X.  C.  57,  20  S.  E.  .375.  28:  294 

16.  A  person  who  was  not  corporeally 
present  in  the  demanding  state  at  the  time 
of  the  commission  of  a  crime  with  which 
he  is  charged  is  not  a  fugitive  from  justice 
in  another  state  within  the  meaning  of  the 
United  States  Constitution  requiring  tlie  de- 
livery up  of  fugitives  from  justice  for  pun- 
ishment. People  ex  rel.  Corkran  v.  Hvatt, 
172  N.  Y.   176.  64  X.  E.  825,  60"^:  774 

17.  The  presence  of  an  alleged  criminal  in 
a  state  for  a  single  day  after  the  alleged 
coiiiniission  of  the  crime,  and  nearly  a  year 
before  the  institution  of  any  proceedings 
against  liim.  is  not  sufficient  to  require  his 
siiiTeiuler  by  another  state,  in  which  he  is 
found.  aN  a  fugitive   from  justice.  Id. 

IS.  Olio  cannot  be  a  fugitive  from  jus- 
tic".  siil)je(t  to  interstate  rendition,  unless 
he  was  ill  the  state  from  which  the  demand 
comes  at  the  time  tlio  crinie  is  charged  to 
have  been  committed.  I'^arrell  v.  Hawlev. 
78  Conn.  150.  61   Atl.  5(11.  70:  686 

1!>.  A  person  is  n<it  a  fugitive  from  jus- 
tice, subject  to  surrender  by  extradition 
warrant,  wlieii  he  comes  into  the  state  at 
tile  ie(|ucsi  and  in  pursuance  of  the  busi- 
ness of  tlie  partx"  who  (Icinands  his  surren- 
der. K\-  parti'  'rod.  1-2  S.  T).  :',A{].  SI  X.  W. 
(i:'.7.  47:  566 

l!0.  a  fiiiiliim  that  an  af-cuscd  is  a  fugi- 
tive I'loin  jnstic(»  is  not  ])n'idiide(l  by  the 
fact  that  the  indictment  sliows  that  the 
ofl'i'iiscs  were  coiiimitt  cil  more  tlian  six 
vcai's  l)cfor(>  the  indictment  was  found. 
Slate  ex  nd.  ATuhmm'  v.  CloiiLdi.  72  X.  H. 
17S.    -..-)    Atl.    ."'..-,4.        '  67:  046 

Requisition.       i 
For    Ivlitorial    Note-..   ~rv   iiifi'a.   111.    ?;?;    1.  4. 

■i  1 .  .\  n>i|ni-it  i(]ii  U'v  tlic  I'xti'adit  ion  of  a 
fnuiti\c  tVoiii  ju-i  ic,.,  Hindi.  ],y  tlic  ■"acting 
L;o\ciiini"  iif  tliii  ~uitp  of  Illinois,  is  made 
by  tlic  "cliicf  iiiaLii-t  r.it  ('■■  within  tli(>  mean- 
in-    "f   ['.   ■>.   Tb'v.   Stilt.   §  .")-27S.   title   66.   V. 


S.  Comp.  Stat.  1901,  p.  3597,  providing  that 
the  demand  shall  be  made  by  the  "governor 
or  chief  magistrate"  of  the  state  from  which 
the  person  has  fled,  where  the  Illinois  Con- 
stitution provides  that  the  supreme  execu- 
tive power  shall  be  vested  in  the  governor, 
and  in  case  of  his  death  or  disability  hia 
duties  shall  devolve  upon  the  lieutenant  gov- 
ernor, and  upon  his  disability  the  president 
pro  tern,  of  the  senate  shallact  as  govern- 
or. State  ex  rel.  McNichols  v.  Justus,  84 
Minn.  237,  87  X.  W.  770,  55:  325 

Papers  accompanying  requisition. 
For  Editorial  Xotes.  see  infra,  IIJ.,§§  1,  4. 

22.  A  joinder  in  one  indictment  of  several 
counts  charging  distinct  offenses  will  not 
prevent  the  rendition  of  accused  as  a  fu- 
gitive from  justice, — at  least  if,  under  the 
laws  of  the  state  where  the  indictment  was 
found,  it  was  sufficient  to  support  a  convic- 
tion under  one  of  the  counts.  State  ex  rel. 
Munsey  v.  Clough,  72  X.  H.  178.  55  Atl. 
554,  .  67 :  946 

23.  An  information  cannot  be  regarded  as 
a  substitute  for  an  indictment  within  the 
meaning  of  U.  S.  Rev.  Stat.  §  5278.  U.  S. 
Comp.  Stat.  1901,  p.  3597,  providing  for  the 
surrender  of  a  fugitive  from  justice  from 
another  state.  Ex" parte  Hart,  25  U.  S.  Ann. 
22,  11  C.  C.  A.  165.  63  Fed.  249,         28:  801 

24.  A  copy  of  a  criminal  charge,  indorsed 
as  an  indictment  and  signed  by  the  foreman 
of  the  grand  jury  as  a  true  bill,  is  sufficient 
to  satisfy  the  requirement  of  U.  S.  Rev. 
Stat.  §  527S,  title  66,  U.  S.  Comp.  Stat. 
1901,  n.  3597,  that  in  proceedings  for  the 
extradition  of  a  fugitive  the  demanding 
state  must  produce  before  the  executive  of 
the  state  from  which  the  fugitive  is  de- 
manded a  duly  authenticated  copy  of  the 
indictment,  although  the  instrument  does 
not  contain  the  word  '"indictment"  on  its 
face,  or  aver  in  terms  that  the  accused  was 
indicted.  State  ex  rel.  McXichnls  v.  .lus- 
tus,  84  Minn.  237,  87  X.  W.  770,       ,55:  325 

25.  A  clerical  error  in  the  affidavit  of 
the  clerk  of  court,  to  the  effect  that  in- 
dictment was  found  in  1892.  does  not  pre- 
clude the  governor  from  finding  that  it  was 
in  fact  found  in  1902,  for  the  purpose  of 
upholding  a  proceeding  for  the  interstate 
rendition  of  one  accused  of  crime.  State 
ex  rel,  :\Iunsev  v.  Clough,  72  X,  H,  178, 
55   Atl.    5.54,  *  67:  946 

26.  The  governor's  order  directing  the  ren- 
dition of  a  person  as  a  fugitive  from  justice 
is  not  nullified  by  the  fact  that  he  acted 
upon  copies  of  affidavits  showing  that  ac- 
cused was  a  fugitive  from  justice,  the  orig- 
inals of  which  were  on  file  with  the  govern- 
or of  the  demanding  state,  rather  than  re- 
quiring the  originals  to  be  produced  before 
him.  Id. 

27.  Affidavits  filed  with  the  governor  of  a 
state  and  sent  by  him  with  a  demand  for 
1  he  surrender  of  a  fugitive  to  the  governor 
of  another  state  cannot  be  considered,  if 
they  are  not  certified  to  be  authentic  and 
arc  not  recited  in  or  used  to  obtain  the  war- 
rants for  extradition.  Ex  parte  Hart.  25 
r.  S.  App.  "22.  11  C.  C.  A.  165.  63  Fed.  249, 

28:  801 
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28.  The  verification  of  an  information 
will  not  be  regarded  as  such  an  affidavit  as 
is  required  by  U.  S.  Rev.  Stat.  §  5278,  U. 
S.  Comp.  Stat.  1!)01,  p.  3597,  for  the  sur- 
render of  a  fugitive,  when  it  is  verified  by 
a  prosecuting  attorney  who  swears  that  he 
believes  the  contents  thereof  to  be  true,  but 
not  that  they  are  true.  Id. 
Hearing  before  governor. 

29.  One  whose  rendition  is  sought  from  a 
sister  state  as  a  fugitive  from  justice  is  not 
entitled,  as  matter  of  right,  to  a  hearing 
before  the  governor  upon  the  question 
whether  or  not  he  is  such  fugitive.  State 
ex  rel.  Munsev  v.  Clough.  72  N.  H.  178,  55 
Atl.    554,  ■  67:  946 

30.  The  production  of  oral  testimony  is 
not  necessary  to  establish  a  case  for  the 
interstate  rendition  of  a  fugitive  from  jus- 
tice. Farrell  v.  Hawlev.  78  Conn.  150."  61 
Atl.  502.  '  70:  686 

31.  A  governor,  in  determining  whether  or 
not  one  whose  rendition  is  demanded  by  a 
sister  state  is  in  fact  a  fugitive  from  jus- 
tice, is  not  precluded  from  receiving  evi- 
dence that  fails  to  meet  the  requirements 
of  legal  proof.  State  ex  rel.  Munsev  v. 
Clough.  72  X.  H.  178.  55  Atl.  554.  67:^946 
Executive  warrant  for  arrest  and  surrender. 
Presumption  as  to,  see  Evidence.  607. 

32.  A  governor's  warrant  for  the  arrest 
of  a  fugitive  from  justice  is  not  void  be- 
cause it  describes  the  off'ensp  as  uttering 
forged  wills,  where  the  indictment  in  each 
count  charged  the  uttering  and  publication 
as  true  of  '"a  certain  forged  instrument 
purporting  to  be  a  will."  where,  by  refer- 
ence to  the  indictment,  the  meaning  of  the 
warrant  is  rendered  plain  and  definite. 
State  ex  rel.  Munsev  v.  Clough,  72  X.  H. 
178.  55  Atl.  554.         "  67:  946 

.33.  The  addressing  of  the  governor's  war- 
rant for  the  rendition  of  a  fugitive  from 
justice  to  a  local  officer,  rather  than  to  the 
agent  of  the  demanding  state,  aft'ords  no 
reason  for  the  discharge  of  the  accused 
from  custody,  where  the  statute  merely  di- 
rects that  the  warrant  shall  authorize  the 
agent  to  take  and  transport  the  fugitive  out 
of  the  state  without  prescribing  to  whom 
it   shall   be  addressed.  Id. 

34.  An  extradition  warrant  which  the 
governor  did  not  in  fact  issue  is  null  and 
void,  as  the  power  to  issue  it  is  one  which 
he  cannot  delearate.  Ex  parte  Tod.  12  S. 
D.  .>S!fi.  81   X.  W.  637.  47:  566 

35.  Failure  to  state  specifically  that  the 
person  extradited  is  a  fugitive  from  justice 
charged  with  crime  committed  within  the 
demanding  state  does  not  invalidate  an  ex- 
tradition warrant  alleging  that  a  demand 
has  l)oen  made  "pursuant  to  the  Constitu- 
tion and  laws  of  the  United  States."  for  the 
delivery  of  such  person  "a-;  a  fugitive  from 
justice."  State  ex  re!.  McXichols  v.  -lustus. 
84   Minn.   237.   87   X.  W.  770.  .55:  .325 

36.  Xo  hoarins  before  the  governor  to 
wlv)!;i  a  re(|ui>ition  is  a(l(lre>sed  for  the 
rendition  of  an  alleged  criminal,  and  no 
notice  to  the  person  cliarged  with  crime, 
are  reduired  a-  a  preliminary  to  the  i-'-u- 
ance   ■>(   n    warrant    tor   his   arrest    and   sur- 

L.R.A.  Diu.— 80. 


,  render,  under  the  provisions  of  U.  S.  Rev. 
Stat.  §  .5278.  U.  S.  Comp.  Stat.  1901,  p. 
3597.  Farrell  v.  Hawlev,  78  Conn.  150, 
61    Atl.   502,  '  70:  686 

Revocation  of  warrant. 

37.  The  governor  of  a  state  has  the  right 
to  revoke  his  warrant  for  the  surrender  of 
an  alleged  fugitive  from  justice,  at  any  time 
before  he  is  taken  out  of  the  state.  State 
ex  rel.  Xisbett  v.  Toole.  69  Minn.  104,  72  N. 
W.  53,  38:  224 
Review  of  proceedings. 

Review  on  Habeas  Corpus,  see  Habeas  Cor- 
pus,  35-43. 
For  Editorial  Xotes,  see  infra,  III.  §  1. 

38.  The  act  of  a  governor  in  issuing  a 
warrant  of  removal  on  requisition  for  a  fu- 
gitive is  not  conclusive  on  the  courts  of  the 
fact  that  he  had  the  necessary  papers  duly 
authenticated  before  him.  Ex  parte  Hart, 
25  U.  S.  App.  22,  11  C.  C.  A.  165.  63  Fed. 
249,  28:  801 

39.  An  averment  that  an  alleged  fugitive 
from  justice,  whose  rendition  to  another 
state  for  trial  is  sought,  was  not  in  the 
state  where  the  crime  is  alleged  to  have 
been  committed  at  the  time  of  its  alleged 
commission,  does  not  raise  an  issue  for  the 
interposition  of  the  courts,  where  the  gov- 
ernor is  admitted  to  have  made  an  investi- 
gation of  the  merits  of  the  claim  for  rendi- 
tion, and  the  facts  upon  which  he  acted  are 
not  set  out.  Farrell  v.  Hawley.  78  Conn. 
150.   61    Atl.   502,  70:  686 

40.  A  governor's  finding  in  favor  of  the 
interstate  rendition  of  an  alleged  fugitive 
from  justice  may  be  found  to  be  insufficient 
to  sustain  the  arrest,  on  conclusive  proof 
before  the  courts  that  accused  was  not  in 
the  state  where  the  crime  was  committed 
at  the  time  of  its  alleged  commission,  and 
that  there  was  no  evidence  to  the  contrary, 
or  none  worthy  of  serious  consideration  be- 
fore the  governor.  Id. 
Immunity    from    prosecution    for    different 

offense. 
Waiver  of  Privilege   of  Prisoner  as  to.  see 

Criminal  Law.  1.33. 
See  also  supra.  7. 
For  Editorial  Xotes.  see  infra,  III.  §  2. 

41.  A  fugitive  from  justice,  who  waives 
the  necessity  of  requisition  papers,  and  sub- 
mits to  an  arrest  upon  a  warrant  and  to  be 
brought  back  into  the  state  from  which  he 
has  fled,  is  deemed  to  come  back  voluntarily 
into  the  jurisdiction,  and  may.  on  arrival 
there,  be  prosecuted  for  another  off"ense 
than  that  described  in  the  warrant  and  to 
respond  to  which  he  asrreed  to  return.  State 
V.  :\rcXaspv.  58  Kan.  691.  50  Pac.  895. 

.38:  7.56 

42.  A  prisoner  charged  with  violation  of 
the  Federal  laws,  who  is  transferred  from 
one  state  to  another  for  trial  under  process 
from  a  Federal  court,  may  be  turned  over 
to  the  autliorities  of  the  latter  state  for 
trial  u|')on  a  cliircre  of  violation  of  its  laws, 
without  being  afl'orded  an  opportunity  to  re- 
turn to  the'  fornier  -tate.  Re  Little.  )-^'> 
Mich.  4.")4.  S!l     X.  W.  3S.  57:  295 

43.  A  ])ersc)n  surrendered  to  the  autliori- 
ties of  one  state  1)\'  another  stati>  or  terri- 
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tory,  on  extradition  proceedings,  cannot, 
while  held  in  custody  thereunder,  be  law- 
fully tried  for  a  different  crime  than  the 
one  upon  which  his  extradition  was  ob- 
tained, unless  he  voluntarily  waives  his 
privilege.  Ex  parte  McKnight,  48  Ohio  St. 
588,  28  N.  E.    1034,  14:  128 

44.  A  person  who  has  been  brought  with- 
in the  jurisdiction  of  a  court,  from  another 
state,  upon  a  requisition,  as  a  fugitive  from 
justice,  and  has  been  tried  for  or  discharged 
as  to  the  offense  charged  against  him,  is 
not  subject  to  arrest  on  a  civil  process  un- 
til a  reasonable  time  and  opportunity  have 
been  given  him  to  return  to  the  state  from 
which  he  was  taken.  Moletor  v.  Sinnen. 
76  Wis.  308,  44  X.  W.   1099,  7:  817 

[This  case  seems  to  be  in  effect  overruled 
•by  Lascelles  v.  State,  148  IL  S.  537.  37  L. 
ed.  540.  13  Sup.  Ct.  Rep.  687.] 

45.  The  right  to  try  a  criminal  in  a  state 
to  which  he  has  been  surrendered  by  another 
state  in  extradition  proceedings  is  not  lim- 
ited to  the  offense  specified  in  the  requisi- 
tion. Com.  v.  Wright,  158  Mass.  149,  33  X. 
E.  82,  19:  206 
Immunity  from  civil  prosecution. 

For  Editorial  Xotes,  see  infra.  III.  §  1. 

46.  A  fugitive  from  justice  brought  by  in- 
terstate extradition  proceedings  from  an- 
other state  is  not  exempt  from  civil  prose- 
cution while  detained  under  such  proceed- 
i"gs.  Reid  V.  Ham.  54  Minn.  305,  56  X.  W. 
35,  21 :  232 


in.  Editorial  Xotes. 

§  I.  Generally. 

Principles  and  procedure  generally.     1 :  370.* 

Extraditable   offenses.      1 :  370.* 

Demand  for  arrest  and  deliverv  of  fugitive. 

1:371.* 
SuTender  of  fugitive  bv  state  authorities. 

1:  371.* 
Requisition      for      process     and    surrender. 

1:  372.* 
Surrender  under  treaty.    1 :  372.* 
Complaint  for  warrant  of  arrest.     1:372.* 
Warrant  of  arrest.     1:  371.*  372.* 
Conduct  of  proceedings.     1 :  373.* 
Rights  of  party  proceeded  against.     1:  373.* 
Hearing     on     application     for     extradition. 

1 :  373.* 
Evidenco     admissible     in     proceedings     for. 

1 :  373.* 
Roviow   on   habeas   corpus.     1 :  373.* 
Service   of   process    on    fugitive   in    custodv. 

46:711. 
Aliduclion  or  wroiiL'iul  britieins'  of  criminal 
into   jurisdiction   as   a  de- 
fciiso   to   jirosccution.      I.t: 
177. 
§  2.  Change  or  amendment  of  charge. 
Right  to  try  prisoner  extradited  from  sister 
»tatc  for  criinc  other  than 
t1iat  for  which  he  was  sur- 
rendered.        14:  1-2S:        10: 

EfTect  iipni)  j.iri-niiei'-  ri^^lifs  of  nec(^ssity  of 
iiniciultiiont  r>f  charge  up- 
on whicli  lie  was  extradit- 
ed.    2r,:  5!)3. 


The  Canadian  cases.     25:  595. 
The  English  rule.     25:  595. 
§  3.  Who  are  fugitives. 
Must    have   been    in   demanding   state.    28: 

289. 
No  constructive  presence.     28:  289. 
Setting  crime  in  motion.     28:  289. 
The  purpose  of  the  flight.     28:  289. 
§  4.  Papers   necessary   to   obtain   surrender 

of  fugitives  from  another  state. 
Generally.     28:  801. 

Requirements  of  stat«  statutes.     28:  802. 
The  requisition.     28:  803. 
The  indictment.     28:  803. 
The  affidavit.    28:  803. 
Sufficiency  of  a  complaint  or  information. 

28:  804. 
The  authentication.     28:  804. 
Xecessity  of  warrant.     28:  804. 
The  criminal  charge.    28:  805. 
Proof  of  flight.     28:  805. 
Right   to    look   behind   papers,   or  to  make 

other     requirements.     28: 

805. 
Effect    of   governor's    representations.      28: 

805. 
§  5.  Right  to  detain  fugitive  until  arrival 

of  papers. 
Generally.     26:  33. 
Arrest  without  warrant.     26:  34. 
International   extradition.     26:  34. 
Thfc  English  decisions.     26:  34. 
Surrender.     26:  34. 

■ ♦-•-♦ 


EXTRA  FARE. 

From  Passenger,  see  Carriers,  II.  a,   10,  d. 

^—^ 

EXTRA-LATERAL    RIGHTS. 

Of  Owner  of  Lode  Mining  Claim,  see  Mines, 
27. 

♦-•-♦ 

EXTRAORDINARY  SESSION. 

Of   Legislature,   see    Legislature.    9;     Stat- 
utes, 2&-31. 


EXTRA  PAY. 

To  Expert  Witness,  see  Witnesses,  214. 


EXTRA  TUITION. 

Right  to,  see  Schools,  48. 


EXTRA  WORK. 


Right  to  Recover  for,  see  Contracts.  653, 
83Pa. 

Evidence  of  Promise  to  Pay  for,  see  Evi- 
dence, 1022. 
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FACTION. 

Of  Political  Party,  Action  by,  at  Conven- 
tion, see  Elections,  III. 


FACTORIES. 


Limiting  Hours  of  Labor  in,  see  Constitu- 
tional Law,  717,  1049,  1050. 

State  Regulation  of  Air  Space  in,  see  Con- 
stitutional Law,  1057. 

Employment  of  CTiildren  in,  see  Master  and 
Servant,  57. 

As  Nuisance,  see  Nuisances,  124,  156. 


FACTORS. 

Insolvency  of,  see  Assignments  for  Credit- 
ors, 97,  98. 
Interstate  Business  by,  see  Commerce,  145, 

146. 
Pledge  bv,  see  Pledge  and  Collateral  Secur- 
ity, 30. 
Sales  to.  see  Sale,  6. 
Application  of  Bank   Funds  to  Deposits  by 

Factor    on    His    Individual    Debt,    see 

Banks,    99. 
Bank's   Liability   for  Permitting   Factor   to 

Check  out  ilonev  Deposited,  see  Banks, 

112,  113. 
Delegation    of    Power    to    Fix    Amount    of 

Bonds  of,  see  Constitutional  Law,  223. 
Equal   Protection  and  Privileges  as  to,  see 

Constitutional  Law,  478-485. 
Police  Power  as  to,  see  Constitutional  Law, 

1023. 
Estoppel  of  Consignor,  see  Estoppel,  120, 121. 
Liability    of    ^Manager   of,    see    Master   and 

Servant.  715. 
Appointment   of  Inspectors   from   Whom    to 

Procure   License,   as   Franchise,   see   Of- 

ficf-rs,  .)4. 
Question  for  -Turv   as  to  Neoljirence  of,  see 

Trial.  43.5. 

1.  Only  such  of  tlioso  who  participated  in 
the  conversion  of  property  consigned  to  a 
factor  for  sale,  as  arc  in  possession  of  it 
when  suit  is  brought,  can  be  held  liable  tor 
its  return.  M.  ^l.  Walker  Co.  v.  DnbiKnie 
Fruit  &  Pruduce  Co.  113  Towa.  428.  So  X. 
W.  014.  .-,:•;:  775 

2.  In  ease  the  consignor  sells  ])io])erty 
which  he  lias  consigned  to  a  factor  for  sale. 
the  pnrehaser  may  recover  it  or  its  value 
without  dediietioiis.  if  the  lien   for  advaiice- 


or  charges  has  been  waived;  but  if  such  lien 
has  not  been  waived  he  can  only  recover  any 
balance  which  remained  or  should  have  re- 
mained in  the  factor's  hands  after  a  prudent 
disposal  of  the  property.  Id. 

3.  A  commission  merchant  who  himself 
purchases  a  carload  of  grain  consigned  to 
him  for  sale  on  commission,  after  close  of 
business  hours,  at  the  highest  price  of  the 
day  on  the  board  of  trade,  and  who  subse- 
quently resells  the  grain  at  an  advance,  is 
bound  to  report  to  his  principal  the  latter 
sale,  under  a  statute  requiring  commission 
merchants  to  render  a  true  statement  to  the 
consignor  within  twentj-four  hours  of  mak- 
ing a  sale,  showing  the  grain  sold,  price  re- 
ceived, name  and  address  of  purchaser,  etc.; 
and  a  report  by  the  consignee  of  the  sale  to 
himself  is  not  a  compliance  with  the  stat- 
ute. State  V.  Edwards,  91  Minn.  225,  102 
N.  W.  697,  69:  667 

4.  A  merchant  who  ships  goods  to  his 
broker  without  conveying  title  to  him,  but 
purely  for  the  purpose  of  distribution  to 
others,  and  sends  to  the  broker  a  bill  of 
lading  indorsed  in  blank  for  the  goods,  the 
possession  of  which,  by  the  general  custom 
of  trade,  is  regarded  as  evidence  of  the  right 
to  dispose  of  the  property  for  which  it  is 
issued,  cannot,  in  an  action  of  trover,  re- 
cover the  goods  from  a  bank  which  has,  in 
good  faith  and  without  notice  of  the  own- 
er's title,  taken  the  bill  of  lading  as  security 
for  a  loan  of  money  to  the  broker  on  his  in- 
dividual account,  and  converted  the  prop- 
erty upon  default  in  the  payment  of  its 
debt.  Commercial  Bank  v.  J.  K.  Armsby 
Co.  120  Ga.  74,  47  S.  E.  589,  65:  443 
Title  to  goods  consigned. 

5.  The  title  to  goods  consigned  to  an 
agent  for  sale,  to  be  paid  for  when  sold,  re- 
mains in  the  principal  until  a  sale  to  a  bona 
fide  purcha.ser.  and  prevents  a  sale  of  the 
goods  on  execution  in  favor  of  the  agent's 
creditors.  Barnes  Safe  &  L.  Co.  v.  Bloch 
Bros.  Tobacco  Co.  38  W.  Va.  158,  18  S.  E. 
482,  22:  850 
Civil  liability  of. 

Form   of  Action   against,  on   Sale  of  Mort- 
gaged  Cliattels.   see   Election   of  Reme- 
dies. 20. 
0.  In  an  action  as  for  conversion,  brought 
against  a   factor  by  tlie  true  owner  of  per- 
sonal    projierty     wiiieh     has     come     to     the 
possession    of    the    former    by    the    criminal 
act  of  another  ))erson.  has  been  sold  by  liiin. 
and   the   proceeds   received   and   paid  over  to 
the  criminal,   less  expenses  and  commission, 
it     is     no     defense     that     the     factor     acted 
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throughout  the  entire  transaction  in  good 
faith,  without  negligence,  and  in  the  suppo- 
sition that  the  criminal  was  the  real  owner 
of  the  propertA'.  Johnson  v.  Martin,  87 
Minn.  370,  92  X".  \A  .  221,  59:  733 

7.  The  owner  of  property  which  has  been 
received  and  sold  by  a  factor  in  good  faith 
as  the  property  of  another  person  may  re- 
cover its  value  of  tne  factor,  although  a 
common  carrier  was  guilty  of  negligence  in 
permitting  the  property  to  be  diverted  from 
its  true  destination  by  means  of  a  forged 
way  bill,  and  placed  in  the  possession  of 
the  factor  through  a  forged  bill  of  lading. 

Id. 
Criminal  liability  of. 

8.  That  a  commission  merchant  who  has 
failed  to  make  to  his  principal  such  a  report 
of  a  sale  of  grain  consigned  to  him  as  is  re- 
quired by  statute  acted  in  good  faith  and  in 
accordance  with  the  custom  of  commission 
merchants  in  that  locality  is  no  defense  to 
a  prosecution  under  the  statute,  since,  the 
statute  having  made  the  sending  of  the  re- 
port a  positive  duty,  his  intent  in  failing 
to  do  so  is  immaterial.  State  v.  Edwards, 
91  Minn.  225,  102  N.  W.  697.  69:  667 
Authority. 

9.  At  common  law  a  factor  has  no  implied 
authority  to  pledge  the  goods  of  his  prin- 
cipal for  his  own  use.  Commercial  Bank  v. 
Hurt,  99  Ala.  130.  12  So.  568,  19:  701 

10.  The  sale  of  goods  received  on  consign- 
ment is  not  within  the  scope  of  the  con- 
signee's authority,  so  as  to  pass  title  to 
them  even  to  an  innocent  purchaser,  when 
-made  on  the  day  the  goods  are  received  as 
part  of  a  sale  of  the  entire  stock,  fixtures, 
good  will,  and  business.  Romeo  v.  Martucci, 
72  Conn.  504.  45  Atl.   199.  47:  601 

11.  A  factor  has,  in  the  absence  of  in- 
structions or  usage  to  the  contrary,  power 
to  sell  the  goods  of  his  principal  upon  a 
reasonable  credit,  provided  he  exercises  due 
care  with  respect  to  the  responsibility  of 
the  purchaser  and  in  collection  of  the  price. 
:\r.  M.  Walker  Co.  v.  Dubuque  Fruit  &  Pro- 
duce Co.  113  Iowa.  428.  85  X.  W.  614. 

53:  775 

12.  A  factor  cannot,  after  learning  of  a 
sale  of  the  property  by  his  principal,  proceed 
to  >ell  it  himself,  although  ho  has  made  ad- 
vances or  incurred  liabilities  on  account  of 
the  property,  unless  the  sale  is  necessary  to 
protect    his   interests.  Id. 

lo.  (imiiiiission  merchants  to  whom  grain 
ha~  IxM'u  consigned  for  sale  on  commission 
havi'  no  right  to  purchase  it  themselves 
aftt-r  husjiies-.  lionrs.  at  the  highest  price  of 
tlif  <lnv  (III  tlic  board  of  trade:  and  if  they 
do  X),  ami  -ul)so(|uently  resell  it  at  an  ad- 
v:iiii('.  tlio  profit  thus  niade  inures  to  the 
liriii'lit  of  thr  (•on>ij.'-noi'.  State  v.  Edwards, 
01    Minn.  -Iir^  10-2  X.  ^^■.  007.  oil:  (iOT 

14.  lii-olvi'Hcy  of  a  factor,  cvcii  though 
<'t<i  Min[i:i  iiii'd  liy  till'  ciiiniiii^sioii  of  an  act 
I0C-.  not  Tci'niinatf  his  au- 
t    fnn 
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Lien. 

See  also  supra,  2. 

15.  A  factor's  lien  cannot  attach  to  goods 
which  never  came  into  his  actual  possession, 
but  were  delivered  or  consigned  by  the 
owner  directly  to  the  purchasers,  even'if  the 
factor's  contract  provided  that  the  goods 
should  be  consigned  to  him  for  sale.  War- 
ren v.  First  X'at.  Bank,  149  111.  9,  38  N.  E. 
122,  25:  746 

16.  An  agent's  right  to  a  lien  for  commis- 
sions and  expenditures  on  goods  consigned 
to  him  for  sale  is  personal,  and  not  trans- 
ferable, and  does  not  give  his  creditors  any 
right  in  the  property.  Barnes  Safe  &  L. 
Co.  V.  Bloch  Bros.  Tobacco  Co.  38  W.  Va. 
158,  18  S.  E.  482,  22:  850 

Editorial  Xotes. 

Stated  accounts  of.     27:  821. 

Reservation  of  title  in  bailments   for  sale, 

as     against     creditors     of 

bailor  and  bailee.    22:  850. 

Conditional  sales  of  goods  to  be  resold. 

22:  850. 
Consignments.     22:  851. 
Set-off  in  case  of  bankruptcy.     55:  51,  60. 


FACTORY  INSPECTORS. 

Appropriations  for,  see  Appropriations,  13, 
14;   Statutes,  227. 

Delegation  of  Judicial  Power  to,  see  Consti- 
tutional Law,  241.  242. 

Title  of  Statute  as  to,  see  Statutes,  227. 


FAIRS. 

Liability  for  Xegligent  Condition  of 
Grounds,  see  Agricultural  Societies,  2. 

Bailment  of  Property  Exhibited  at,  see 
Bailment,  1,  8,  23." 

Permitting  L'se  of  Streets  for,  see  High- 
way.s,  97,   98. 

Injury  to  Spectator  at  Horse  Race,  see 
Horse  Race,  3-7. 

Use  of  Public  Funds  for.  see  Public  Moneys, 
18-20. 

Liability  of  Managers  to  Suit,  see  State  In- 
stitutions. 10. 

See  also  Exhibition. 

Editorial  Xotes. 

Xecessity  of  franchise  for.     37:  718. 
I'sing  street  for  fair  purposes.     14:  558. 


FAIR   TRIAL. 

(iuaranty  of.  see  Constitutional  Law,   1104. 
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FAITH  AND  CREDIT. 

To  1)0   (;i\oii   .ludgm(>nt   of  Other  State,  see 
■  ludirmoiit.  IV.  b. 


FAITH  CURE— FALSE  IMPRISONMENT,  II.  a. 
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FAITH  CURE. 

Denial  of  Charter  to  Society  Promulgating, 
see  Corporations,  16. 


FALLING   OBJECTS. 

Proximate   Cause  of  Injury   by,   see  Proxi- 
mate Cause,  VI. 


FALSE   BRAND. 


On  Illuminating  Oil,  see  Oil,  3-6. 


FALSE  CERTIFICATE. 

By  Bank  Cashier,  see  Banks,  46,  47,  286. 


FALSE  IMPRISONMENT. 

I.  In  fJeneral. 
II.  Who  Liable. 

a.  In  General. 

b.  Officer. 

III.  Defenses;    Justification. 

IV.  In  Civil  Case. 
V.  Editorial  Notes. 

Bv  Military  Commander,  see  Action  or  Suit, 

10. 
Prejudicial   Instruction   as  to  Damages,  see 

Appeal  and  Error,  1040. 
Using    Public    Money    to    Pay    Convict    for 

Wrongful     Conviction,    see    Appropria- 
tions. 20. 
Assignability   of   Cause   of   Action    for.    see 

Assignment,  8. 
Measure  of  Damage  for,  see  Damages.  III.  g. 
Evidence  in  Action  for,  see  Evidence.   1853. 

2187. 
Pleading  as  to.  see  Pleading.  4(14. 
Question  for  .Jurv  as  to  Probable  Cause,  see 

Trial.   118.    ' 
See  also  Officers.  208.  209. 


1.  In    General. 

1.  An  imprisonment  resulting  from  an 
arrest  under  a  valid  warrant  gives  no  right 
to  an  action  for  false  iinpiisonment.  Pajre 
v.  Citizens'  Bkg.  Co.  Ill  Ga.  73.  36  S.  E. 
418.      ^  _  .51:. 463 

2,  Where  a  inan  is  constantly  guarded  by 
detectives  for  two  weeks,  so  that  he  is  at 
no  time  free  to  come  and  go  as  he  pleases, 
and  his  movements  are  at  all  times  subject 
to  the  control  and  direction  of  those  who 
have  him  in  charge,  who  fre(|uently  urge 
him  to  make  a  confession  of  guilt,  he  can 
maintain  an  action  fur  false  imfirisonmeiH. 
Fotheringham  v.  Adams  Kxpiess  Co.  3^  Fed. 
2.V2.  1:474 


3.  The  arrest  of  a  motorman  to  abate  a 
nuisance  caused  by  the  running  of  cars  when 
the  trolley  wire  is  in  such  poor  condition 
that  it  is  liable  to  come  down  to  the  in- 
jury of  travelers  upon  the  street  is  not 
justified  when  the  result  can  be  obtained  by 
cutting  the  feed  wires  or  removing  the  con- 
trollers from  the  cars.  Mumford  v.  Star- 
mont,  139  Mich.  188,  102  N.  W.  662,    69:  350 


n.  Who   Liable, 
a.  In   General. 

Carrier,  for  Arrest  of  Passenger,  s^e  Car- 
riers. II.  a,  3,  d. 

Municipality,  see  Municipal  Corporations, 
456,  506-509. 

Partnership,  see  Partnership,  47. 

Physician  Signing  Certificate,  see  Physicians 
and  Surgeons,  54. 

For  Editorial  Notes,  see  infra,  V. 

Corporation. 

For  Editorial  Notes,  see  infra,  V. 

4.  A  corporation  may  be  liable  in  tort  for 
false  imprisonment,  even  though  a  malicious 
intent  is  necessary  to  be  proved.  Wachs- 
muth  y.  Merchants'  Nat.  Bank,  96  ^Mich. 
426,  56  N.  W.  9.  21:  278 
Liability  of  complainant. 

See  also  infra,  33,  39,  44. 

For  Editorial  Notes,  see  infra,  V. 

5.  An  action  for  false  imprisonment  arises 
upon  a  wrongful  arrest  procured  by  the  de- 
fendant, although  he  procures  it  on  charges 
which  do  not  furnish  any  ground  for  the 
warrant.  Krause  v.  Spiegel,  94  Cal.  370.  29 
Pac.  707,  15:  707 

6.  An  action  for  false  imprisonment  will 
not  lie  against  the  complainant  where  the 
imnrisonment  was  made  under  a  warrant 
from  a  court  having  jurisdiction  of  the  sub- 
ject-matter and  which  was  good  upon  its 
face.  Trvon  v.  Pingree,  112  Mich.  .338.  70 
N.  W.  905.  .37:222 

7.  The  one  making  the  affidavit  for  a  war- 
rant under  which  an  an  est  is  made  is  not 
liable  to  an  action  for  false  imprisonment, 
although  the  facts  stated  are  held  not  to 
have  constituted  a  crime  which  would 
authorize  an  arrest.  Whaley  v.  Lawton.  62 
S.  C.  91,  40  S.  E.  128.  '  56:  649 

8.  Merely  making  a  complaint  to  a  magis- 
trate in  a  matter  over  which  he  has  a  gen- 
eral jurisdiction  does  not  render  one  liable 
in  trespass  for  false  imprisonment  for  the 
consequent  arrest  of  the  accused,  although 
the  ordinance  under  which  the  proceeding 
was  taken  had  never  taken  effect.  Rush  v. 
Buckley.  100  Me.  .322.  61  Atl.  774.       70:  464 

9.  Indicating  the  desire  to  have  the 
sentence  enforced  is  not  such  an  interference 
in  the  enforcement  of  the  warrant  as  to  ren- 
der one  who  has  made  a  coinplaint  before 
a  mai'istrate  having  general  jurisdiction  of 
tlu-  ofVeiise  liable  for  false  imprisonment  in 
ca-e  the  ordinance  under  which  tlie  jiro- 
(■('('diiit;  was  taken  proves  to  be  witlumt  ef- 
fect.   '  Id. 

1(1.  One   \v))o   i-hart{es  another  with    crime 
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is  not  liable  for  false  imprisonment  on  ac- 
count of  an  arrest  made  by  an  officer  with- 
out any  request  from  him,  and  when  the 
person  arrested  sent  for  the  officer  for  the 
express  purpose  of  having  the  accusation  re- 
peated in  his  presence.  Shinglemeyer  v. 
Wright,  124  Mich.  230^  82  N.  W.  887, 

50:  129 

11.  A  person  acting  upon  appearances  in 
making  a  criminal  charge  is  justified  if  the 
apparent  facts  are  such  as  to  lead  a  discreet 
and  prudent  person  to  believe  that  a  crime 
has  been  committed  by  the  party  charged, 
although  it  turns  out  that  he  was  innocent. 
Central  R.  Co.  v.  Brewer,  78  Md.  394,  28 
Atl.  615,  27:  63 

12.  A  person  who  in  good  faith,  and  with- 
out malice  merely  makes  complaint  before 
a  magistrate  of  the  commission  of  a  public 
ofi"ense  in  a  matter  over  which  the  magis- 
trate has  a  general  jurisdiction,  on  which 
complaint  the  magistrate  issues  a  warrant, 
is  not  liable  for  an  assault  and  false  im- 
prisonment because  of  an  arrest  on  such 
warrant,  although  the  particular  case  may 
be  one  in  which  the  magistrate  has  no  juris- 
diction. GifFord  v.  Wiggins,  50  Minn.  401, 
52  N.  W.  904,  18:  356 
Principal  or  master. 

For  Editorial  Notes,  see  infra,  V. 

13.  It  is  within  the  scope  of  the  employ- 
ment of  a  salesman  to  cause  the  arrest  and 
search  of  a  person  whom  he  believes  to  have 
stolen  propertv  from  his  custodv.  Staples 
V.  Schmid,  18  R.  I.  224,  26  Atl.  193.      19:  824 

14.  A  policeman  appointed  on  the  applica- 
tion of  a  corporation  which  is  required  to 
pay  his  salary,  under  the  Maryland  statutes 
is  an  officer  of  the  state,  and  the  corporation 
is  not  responsible  for  his  acts  as  such  of- 
ficer in  making  an  arrest, — especially  if  it  is 
no^done  on  the  premises  of  the  corporation. 
Tolchester  Beach  Imp.  Co.  v.  Steinmeier,  72 
Md.  313,  20  Atl.  188,  8:  846 

15.  A  corporation  cannot  be  held  liable 
for  an  arrest  ordered  by  a  superintendent  of 
the  company  at  a  certain  place,  whose  of- 
fice is  not  mentioned  or  described  in  the 
charter,  unless  it  is  shown  that  he  had  ex- 
press precedent  authority  for  giving  the 
order,  or  that  it  was  ratified  and  adopted  by 
the    corporation.  Id. 

10.  A  corporation  cannot  he  held  to  have 
ratified  the  act  of  a  special  policeman  whose 
salary  it  is  required  to  pay.  in  making  an 
arrest,  as  he  does  not  act  in  the  matter  as 
its  agent,  but  as  an  officer  of  the  state.     Id. 

17.  A  t(>lephone  company  is  liable  for  the 
act  of  its  servant,  charged  with  the  duty  of 
setting  poles  and  stringing  wires  over  a  cer- 
tain route,  in  causing  the  arrest  of  a  land- 
owner along  the  route  to  get  him  out  of  the 
w;n'  in  order  that  poles  may  !)e  erected  anrt  | 
wires  strung  over  his  property  naainst  his 
will.  Jackson  v.  American  Teleph.  & 
Tolerr.  Co.  1.30  X.  C.  .347,  .il  S.  E.  lOl."). 

70:  7.38 

IS.  An  express  onler  for  an  unlawful  ar- 
ro-t  1)\'  an  apent  of  a  I'ailroad  company  is 
not  neees>ary  to  render  tlio  coiiipanv  liable 
it  tlie  an-e>t  wa-;  iirociii'ed  li\-  the  airent  aet- 
itiU    within    the    -cdne    of    his    einploynieiit. 


Eichengreen   v.   Louisville   &   N.    R.   Co.   96 
Tenn.  229,  34  S.  W.  219.  31:  702 

18a.  Authority  given  to  a  servant  em- 
ployed as  night  watchman  to  arrest  tres- 
passers includes  authority  to  take  the 
prisoner  to  the  town  calaboose,  and  there 
confine  him  until  he  can  be  turned  over  to 
the  proper  officers.  Southern  R.  Co.  v. 
James,  118  Ga.  340,  45  S.  E.  303,  63:  257 

18b.  The  appointment  of  one  as  cashier  at 
a  railway  station,  with  power  to  collect 
money,  give  receipts,  sell  tickets,  take  care 
of  the  money  received,  and  forward  it  to  the 
treasurer  of  the  company,  does  not  empower 
him  to  arrest  persons  whom  he  suspects  of 
having  stolen  money  which  has  come  into 
his  possession,  so  as  to  render  the  railroad 
company  liable  in  case  he  causes  the  arrest 
of  an  innocent  person.  Daniel  v.  Atlantic 
C.  L.  R.  Co.  136  N.  C.  517,  48  S.  E.  816. 

67:  455 

19.  False  imprisonment  of  an  innocent 
person  on  a  charge  of  attempting  to  pass 
counterfeit  money,  which  is  procured  by  a 
railroad  detective  while  acting  within  the 
scope  of  his  authority,  renders  the  railroad 
company  liable,  although  ih  this  particular 
matter  he  exceeded  his  authority  and  acted 
contrary  to  his  instructions  respecting  the 
caution  to  be  exercised.  Eichengreen  v. 
Louisville  &  N.  R.  Co.  96  Tenn.  229.  34  S. 
W\  219,  31:702 

20.  Arrests  and  detentions  by  agents  or 
officers  of  a  state  agricultural  society, 
which  are  not  made  for  any  of  the  causes 
for  which  power  of  arrest  is  given  by  stat- 
ute to  the  society,  are  not  within  the  scope 
of  their  powers  so  as  to  charge  the  society 
with  liability.  A'Hern  v.  Iowa  State  Agri. 
Soe.  91  Iowa,  97,  58  N.  W.  1092,  24:  655 

b.  Officer. 

21.  The  detention  of  a  person  in  prison  for 
five  days  without  a  warrant,  and  without 
any  charge  having  been  made  against  him 
before  any  competent  tribunal,  or  oppor- 
tunity allowed  him  for  trial,  renders  the  of- 
ficers causing  his  arrest  and  detention  liable 
to  an  action  for  false  imprisonment,  al- 
though there  was  reasonable  cause  for  mak- 
ing the  arrest,  and  the  statutes  provide 
that,  upon  reasonable  cause,  any  person  may 
be  arrested  without  a  warrant.  Leger  v. 
Warren.  62  Ohio  St.  500,  57  N.  E.  506. 

51:  193 
Officer  making  arrest. 
Effect  of  Satisfied  .ludgment  against  Other 

Parties,  see  Judgment,  296. 
See  also  infra.  31,  40,  44;   Arrest,  22. 
For  Editorial  Notes,  see  infra,  V. 

22.  An  officer  serving  a  warrant  regular 
on  its  face  and  issued  in  the  exercise  of  his 
jurisdiction  is  protected  by  it.  even  if  he 
knew  of  defects  in  the  proceedings  attend- 
ing the  issuance  of  a  prior  writ  for  obstruct- 
ing which  the  warrant  was  issued.  Marks 
V.  Sullivan.  8  Utah,  406,  .32  Pac.  668,  20:  590 

23.  The  invalidity  of  a  writ  of  restitution 
is  immaterial  on  the  question  of  liability 
for  false  imprisonment,  in  executing  a  war- 
rant of  arrest  for  resistance  of  service  of 
such  writ.  Id. 


FALSE  IMPRISONMENT,  11.  b. 
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24.  A  bridgekeeper  and  con.stable  are 
liable  for  false  imprisonment  where,  after 
arresting  a  person  for  violation  of  a  lawful 
rule  as  to  the  use  of  a  public  bridge,  they 
improperlj-  hold  him  in  custody  under  an 
alternative  of  paying  a  prescribed  penalty 
or  of  going  to  jail,  instead  of  taking  him  at 
once  before  a  justice,  as  required  by  law. 
Twilley  v.  Perkins,  77  Md.  252,  26  Atl.  286, 

19:  632 

25.  An  officer  is  liable  for  assault  and  il- 
legal arrest,  for  arresting  a  woman  with- 
out warrant,  on  mere  suspicion  that  she  is 
plying  the  vocation  of  a  prostitute. 
Pinkerton  v.  Verberg,  78  Mich.  573,  44  N. 
W.   579,  7:  507 

26.  Liability  for  an  unlawful  arrest  and 
detention  does  not  exist  merely  because  the 
officer  who  made  it  did  not  have  a  warrant 
therefor  in  his  possession,  if  such  warrant 
had  been  issued  and  no  hurt  resulted  to  the 
accused  because  of  the  fact  that  the  officer 
did  not  have  the  warrant.  Cabell  v.  Arnold, 
86  Tex.  102,  23  S.  W.  645,  22:  87 

27.  The  possession  by  an  officer  of  a  war- 
rant will  not  justify  an  arrest  of  the  accused 
by  the  police  department  of  another  town 
under  direction  by  telephone  to  it  by  the 
officer  holding  the  warrant.  McCullough  v. 
Greenfield,  133  Mich.  463,  95  N.  W.  532, 

62:  906 

28.  An  officer  arresting  the  captain  of  a 
foreign  vessel  in  port,  under  process  from  a 
state  court  which  has  no  jurisdiction  be- 
cause a  treaty  has  given  exclusive  jurisdic- 
tion to  a  consul,  i^  not  protected  by  his 
process  when  he  makes  the  arrest  after 
ijeing  informed  of  the  nationality  of  the 
vessel  and  that  the  claim  will  be  adjusted 
at  the  consulate,  since  when  informed  of 
the  facts  he  is  bound  to  know  the  law  that 
the  court  has  no  jurisdiction.  Tolefsen  v. 
Fee.  168  Mass.  188,  46  N.  E.  562,  45:  481 
Magistrate. 

For  Editorial  Notes,  see  infra,  V. 

29.  A  magistrate  is  not  liable  for  false 
imprisonment  by  reason  of  issuing  a  war- 
rant within  his  jurisdiction,  because  he  may 
have  given  undue  weight  to  the  testimony 
of  the  complaining  witness,  where  he  acted 
in  good  faith.  Marks  v.  Sullivan,  8  Utah, 
406.  32  Pac.  668,  20:  590 

30.  A  magistrate  invested  with  general 
jurisdiction  over  the  subject-matter  of  an 
alleged  offense  is  not  liable  to  a  civil  action 
for  erroneously  deciding,  in  good  faith,  that 
he  has  jurisdiction  over  a  particular  offense 
of  which  complaint  is  made  to  him,  and 
issuing  a  warrant  for  the  arrest  of  accused, 
although  the  ordinance  under  which  the 
j»roceeding  was  taken  proves  to  be  without 
effect.  Rush  v.  Buckley,  100  Me.  322.  61 
Atl.  774.  '  70:  464 

31.  The  invalidity  of  an  ordinance  under 
which  a  magistrate  acts  in  issuing  a  war- 
rant for  the  arrest  of  an  accused  will  not 
render  the  officer  who  serves  it  liable  for 
false  imprisonment,  where  the  magistrate 
has  general  jurisdiction  over  the  subject- 
matter,  and  the  process  is  not  void  on  its 
face.  Id. 


31a.  A  police  judge  ordering  the  commit- 
ment to  jail  of  a  person  of  whose  guilt  there 
is  no  evidence,  and  without  any  other  war- 
rant than  a  telegram  to  the  chief  of  police 
to  arrest  him,  is  guilty  of  false  imprison- 
ment, although  his  motives  may  not  have 
been  improper  or  corrupt.  Glazer  v.  Hub- 
bard, 102  Ky.  68,  42  S.  W.  1114,         39:  210 

32.  The  presiding  officer  of  a  municipal 
court,  who  judicially  determines  that  a 
given  ordinance  which  authorizes  imprison- 
ment without  any  alternative  of  a  tine  is 
valid,  and  imposes  sentence  accordingly, 
when  he  has  jurisdiction  of  the  subject-mat- 
ter and  the  person,  is  not  liable  in  a  civil 
action  for  the  unlawful  detention  of  the 
person  sentenced.  Calhoun  v.  Little,  106  fia. 
336,  32  S.  E.  86,  43:  630 
Municipal  officers. 

Sureties  on  Mayor's  Bond,  see  Bonds,  72. 

See  also  supra,  32. 

For  Editorial  Notes,  see  infra,  V. 

33.  The  president  of  a  village  ordering  an 
arrest  to  be  made  illegally  without  any 
complaint  and  warrant,  for  violation  of  an 
ordinance  by  keeping  a  peanut  stand  in  the 
street  without  a  license,  is  liable  for  dam- 
ages, thottgh  he  acted  in  good  faith  and 
was  by  statute  a  conservator  of  the  peace. 
Tillman  v.  Beard,  121  Mich.  475,  80  N.  W. 
248,  46:  215 

34.  The  decision  that  an  ordinance  is 
absolutely  void  does  not  render  the  presi- 
dent of  the  municipality,  who  is  by  statute 
made  a  conservator  of  the  peace,  liable  for 
false  imprisonment  by  reason  of  causing  a 
person  to  be  arrested  for  violation  of  that 
ordinance,  when  he  acted  in  good  faith,  in 
the  belief  that  the  ordinance  was  valid.     Id. 

35.  A  mayor  is  not  subject  to  a  civil  ac- 
tion for  damages  because  of  an  erroneous 
order,  made  through  malice,  for  the  im- 
prisonment of  a  person  for  contempt,  if  it 
was  an  order  made  in  court  and  within  his 
power  to  make.  Scott  v.  Fishblate,  117  N. 
C.  265,  23  S.  E.  436.  30:  696 

36.  A  mayor  of  a  city  authorized  by  ordi- 
nance to  punish  disorderly  persons  by  im- 
prisonment for  a  short  time  is  not  liable  in 
damages  for  such  an  imprisonment,  unless 
he  acted  arbitrarily,  in  violation  of  law, 
and  without  regard  to  his  duties.  Boutte  v. 
Emmer,  43  La.  Ann.  980,  9  So.  921,      15:  63 

37.  The  mayor  and  chief  of  police  of  a 
city  are  liable  in  damages  in  case  they  ar- 
rest motormen  of  street  cars  to  abate  a 
nuisance  caused  by  the  operation  of  cars 
when  the  trolley  wire  is  in  such  poor  con- 
dition as  to  be  liable  to  fal',  when  the  object 
can  be  effected  by  merely  cutting  the  wires 
or  removing  the  controllers  from  the  cars. 
Mum  ford  v.  Starmont,  139  Mich.  188,  102  N. 
W.  662,  69:  350 

38.  Erroneous  advice  by  a  city  attorney 
to  the  police  justice  as  to  his  power  to  ar- 
rest an  alleged  fugitive  from  justice  will 
give  the  justice  no  right  of  action  over 
against  him  in  case  recovery  is  had  against 
the  justice,  although  he  acts  out  of  the  line 
of  his  duty  and  apparently  in  ignorance  of 
the  law.     Glazer  v.  Hubbard,  102  Kv.  68.  42 

is.  W.  1114,  ■  39:  210 
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FALSE  IMPRISONMENT.  III.— FALSE  PRETENSES. 


III.  Defenses;  Justification. 

See  also  supra,  10-12,  22,  27-38;   infra,  45. 

39.  A  private  individual  who  has  procured 
the  arrest  of  an  innocent  person  by  an  of- 
ficer without  a  warrant  cannot  justify  by 
showing  that  he  acted  in  good  faith,  witii- 
out  malice,  and  upon  a  belief  of  guilt  found- 
ed upon  reasonable  grounds.  Palmer  v. 
Maine  C.  R.  Co.  92  Me.  399,  42  Atl.  800. 

44:  673 

40.  That  the  officers  making  an  arrest 
without  a  warrant  acted  under  the  orders 
of  the  chief  of  police  does  not  release  them 
from  liability  for  the  subsequent  detention 
of  the  prisoner  without  any  charge  having 
been  made  against  him  or  opportunity  given 
him  for  trial,  since,  the  arrest  having  been 
made  without  a  warrant,  they  are  respon- 
sible equally  with  those  by  whom  the  im- 
prisonment was  continued,  for  failure  to  ob- 
tain the  writ  necessary  to  legalize  his  fur- 
ther detention.  Leger  v.  Warren,  62  Ohio 
St.  500,  57  X.  E.  506,  51:  193 

41.  The  liability  of  an  officer  for  illegal 
arrest  is  not  waived  by  pleading  guilty  of 
the  offense  for  which  the  arrest  was  made. 
McCullough  V.  Greenfield,  133  Mich.  463,  95 
N.  W.  532,  62:  906 

42.  One  who  pays  the  prescribed  penalty 
after  lawful  arrest,  rather  than  be  taken 
before  a  justice  as  required  by  law,  has  no 
cause  of  action  for  false  imprisonment 
against  those  who  arrested  him,  although 
they  improperly  put  him  to  the  alternative 
of  paying  it  or  going  to  jail  forthwith. 
Twilley  v.  Perkins,  77  Md.  252,  26  Atl.  286, 

19:  632 

43.  The  settlement  of  an  unwarranted 
prosecution  of  a  passenger  for  alleged 
fraudulent  evasion  of  the  payment  of  fare, 
made  by  payment  of  the  fare  due  and  all 
costs  of  prosecution,  and  by  an  acknowledg- 
ment of  the  conductor  of  complete  satisfac- 
tion "for  evading  his  railroad  fare,"  is  not  a 
bar  or  waiver  of  a  cause  of  action  by  the 
passenger  for  false  imprisonment.  Palmer 
V.  Maine  C.  R.  Co.  92  Me.  399,  42  Atl.  800. 

44:  673 

44.  Wliere  a  judgment  and  execution 
against  a  married  woman  were  simply 
erroneous  so  far  as  they  authorized  her  ar- 
rest, and  this  was  due  to  her  omission  to 
suggest  her  coverture  when  she  had  ample 
opportunity,  but  which  she  did  not  do  until 
after  her  arrest  thereunder,  neither  the  of- 
ficer nor  the  judgment  creditor  will  be  liable 
for  her  arrest  thereunder.  Winchester  v. 
Everett.  80  Me.  .5.35.  15  Atl.  590,  1:  425 


alleged  libelous  matter  was  absolutely  privi- 
leged, and  is  ordered  by  an  officer  of  special 
and  limited  jurisdiction.  Id. 


TV.  In    Civil    Case. 

45.  TIhtp  can  he  im  justifical  ion  of  an  ar- 
rest and  iin])iis(miiii'iit  in  a  oivil  cause  upon 
a  void  ])roccs>.  Wacli^nuitli  v.  Mcrcliants' 
Nal.   liank.  Of,  Mich.  4L'tl.  ,-)(i  \.  W.  it.  -21:  278 

4fi.  An  arrc~t  in  a  civil  suit  lor  libel  is 
upon  \iii(l  [irocc-.-  wlicn  it  i-  based  on  an 
aHidaxil   wliich  -how--  upon  it-  face  that  the 


V.  Editorial  Notes. 

Liability  of  judicial  officer  for  issuing  war- 
rant of  arrest.     14:  142. 

Liability  of  officer  for  making  an  arrest. 
51:  193. 

Lack  of  jurisdiction,  or  of  legal  grounds  of 
criminal  prosecution,  as 
affecting  the  liability  for 
false  imprisonment  of  a 
complainant  who  acts  in 
good   faith.     18:  .356. 

Liability  for  servant's  act  in  causing.  14: 
791. 

Liability  of  municipal  corporation  for.  44: 
796. 

Municipal  liability  for  arrest  and  imprison- 
ment under  invalid  ordi- 
nance.    47:  593. 

Inadequacy  of  damages  as  ground  for  set- 
ting aside  verdict.     47:  43. 


FALSE  POSTMARK. 
See  Postoffice,  14. 


FALSE  PRETENSES. 


Locality  of  Prosecution  for.  see  Courts.  46. 
Evidence   in    Prosecution    for,   see   Evidence, 

1012,   1013.   1948,   2128. 
Indictment    for.    see    Indictment,    etc.,    24, 

104,    105,    108. 

Nature  of  offense  generally. 

Fraudulent    Representations   in   Civil   Cases, 

see  Fraud  and  Deceit. 
See  also  infra.  Editorial  \^otes. 

1.  A  false  pretense  need  not  be  such  that 
a  man  of  ordinary  caution  and  prudence 
would  give  it  credit,  or  that  it  could  not  be 
guarded  against  by  ordinary  care  and  pru- 
dence, in  order  to  be  indictable.  Leffler  v. 
State.  153  Ind.  82,  54  N.  E.  439,  45:  424 

2.  A  false  pretense  must  have  been  made 
in  fact,  and  also  with  intent  to  cheat  or 
defraud  some  person  who  has  been  in  fact 
cheated  or  defrauded  to  his  injury,  in  order 
to  convict  of  the  offense  of  obtaining  money 
or  propertv  under  false  pretenses.  State  v. 
Matthews," 44  Kan.  596.  25  Pac.  36,       10:  308 

3.  Where  both  possession  and  title  to 
property  'are*  obtained  by  false  pretenses, 
with  intent  to  defraud,  the  offense  is  ob- 
taining money  by  false  pretenses,  in  which 
case  the  statute  declares  that  the  offender 
shall  be  deemed  guiltv  of  larceny.  State 
V.  Edwards.  51  W.  Va.  220,  41  S.  E.'  429. 

59:  465 

4.  Where  a  person,  by  means  of  some 
fraud  or  trick,  procures  the  delivery  of 
money  or  goods  to  him  by  the  owner,  with 
the  intent  to  steal  the  same,  it  amounts  to 
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k  caking  of  the  property,  within  the  defini- 
tion of  larceny,  unless  the  delivery  of  the 
possession  is  made  for  the  purpose  of 
passing  the  title  to  the  property,  as  well  as 
its  possession;  and  if  possession  be  ac- 
quired by  such  means  and  with  such  intent, 
and  the  goods  or  money  are  afterwards  con- 
verted by  the  taker  to  his  own  use,  the  of- 
fense is  larceny.  Id. 

5.  A  false  representation  by  a  man  that 
he  is  unmarried,  on  the  faith  of  which 
money  or  property  is  obtained,  may  consti- 
tute an  indictable  false  pretense.  LeflHer  v. 
State,  153  Ind.  82,  54  N.  E.  459,  45:  427 
What  constitutes  a  false  token. 
Characterizing   Check    as    a    '"False    Token," 

see  Indictment,  etc.,  23. 
Question  for  Jury  as  to,  see  Trial,  202. 
See   also   infra,   Editorial  Notes. 

6.  Evidence  that  a  person  ordered  goods, 
promising  to  pay  cash  for  them  when  de- 
livered, and  upon  receiving  them  gave  the 
seller,  without  explanation,  a  check  upon  a 
bank  where  he  had  neither  money  nor 
credit,  will  support  a  verdict  finding  him 
guilty  of  obtaining  property  by  false  pre- 
tenses. Barton  v.  People.  135  111.  405,  25  N. 
E.  776,  •  10:  302 

7.  A  conviction  for  obtaining  money  on 
false  pretenses  cannot  be  sustained  on  proof 
that  defendant  obtained  money  from  an  in- 
nocent person  by  giving  a  mortgage  upon 
land  of  which  he  falsely  pretended  to  be  the 
owner  by  purchase,  and  of  which  he  ap- 
peared to  be  the  owner  on  the  records,  al- 
though his  title  was  fraudulent,  as  in  such 
case  the  mortgagee  is  not  defrauded  be- 
cause his  mortgage  is  valid.  State  v. 
Matthews,  44  Kan.  596.  25  Pac.  36.       10:  308 

8.  For  a  token  to  be  false  within  the 
meaning  of  a  statute  against  obtaining 
money  by  false  pretenses,  it  must  have  bpen 
calculated  to  deceive  according  to  the 
capacity  of  the  person  to  whom  it  is  pre- 
sented to  detect  its  falsity  under  the  cir- 
cumstances. Com.  V.  Beckett,  27  Ky.  L. 
Rep.  265,  84  S.  W.  758.  68:  638 

9.  That  a  false  token  is  not  such  as  is 
calculated  to  deceive  persons  of  ordinary 
prudence  and  discretion  does  not  prevent  its 
successful  use  in  obtainiiif;  inoiip\-  from  one 
possessing  less  than  such  discretion  from 
being  punishable  under  a  statute  against  ob- 
taining money  by  false  pretenses.  Id. 

10.  Oft'ering  a  worthless  bill  in  satisfac- 
tion of  an  obligation,  with  a  request  for 
change  is  within  a  statute  providing  for  the 
punishment  of  anyone  who  by  false  token, 
with  intent  to  commit  a  fraud,  obtains  mon- 
ey or  pioperty,  although  it  is  not  expressly 
stated   that   the  bill   is  a   good   one.  Id. 

11.  A  person  cannot  be  himself  a  false 
token  so  as  to  be  indictable  for  obtaining 
money  by  means  of  a  false  token  and  false 
pretenses,  when  lie  procures  money  from  a 
woman  by  a  promise  of  marriage,  and  by 
oflering  himself  to  her  under  a  fictitious 
name,  and  by  falsely  stating  that  he  is  un- 
married. State  v.  Renick.  :',:\  Or.  ."iS4.  56  Pac. 
275.  44:  :20() 
Defenses. 

12.  The   illegul    purii().-:e   of   a    p(>ison    from 


whom  money  is  obtained  by  false  pretenses 
is  no  defense  to  an  indictment  against  the 
person  thus  obtaining  it.  Re  Cummins,  16 
Colo.  451,  27  Pac.  887,  13:  Vo2 

Editorial  Notes. 

As  distinguished  from  theft.     10:  303.* 
Requisites    and    essentials    of   offense.      10 

302,*  303.' 
Necessity    of    intent    to    defraud.      10 

303.* 
Necessity   that  pretense  be   false.     10 

•304.* 
Necessity  that  pretense  be  sulficient  to 

deceive.     10:  305.* 
Cdusal  connection  between  pretense  and 

transfer.     10:  305.* 
Property  subject  to.     10:  303.* 
By      false      representation      of      condition, 

character,   or    status.     10: 

304.* 
By  false  tokens.     10:  304,*  309.* 
False  statement  of  agency  as.     10:  308.* 
False  personation  as.     10:  308.* 
On  sale  of  property.     10:  309.* 
Expression   of  opinion    as.     35:  435. 
Illegal    purpose   of   person    defrauded    as    a 

defense.     13:  753.* 
Instigation  to  make.     25:  345. 
Criminal  liabilitv  of  children  for.     36:  203. 
Punishment.     10^:  307.* 

Cruel  and  unusual  punishment  of.  35:  571. 
Evidence  of  other  crimes  in  prosecution  for. 

62:  240. 
Evidence   admissible   to   prove   charge.      10: 

307.* 


■♦♦» 


FALSE  REPRESENTATIONS. 

See  Fraud  and  Deceit. 


FALSE  TESTIMONY. 

Evidence   of   Attempt   to   Procure,   see   Evi- 
dence, 1796,  1707.  1906. 


FALSE   TOKEN. 


See  False  Pretenses,  0-11;   Indictment,  etc., 
23;   Trial.  202. 


FAMILY. 

Who  Included  in.  see  Contracts,  334. 
Existence  of,  see  Homestead,  3-6,  63,  65. 
What  Constitutes,  .see  Homestead,  3-6. 
Conclusiveness  of  .ludgment  of  Other  State 
as   to.    see   .ludgment,   358. 

1.  The  primary  meaning  of  the  word 
■■family"  is  children:  and  it  must  be  so  con- 
strued in  all  cases,  unless  the  context  shows 
that  it  was  used  in  a  difl'erent  sense.  Phil- 
lips V.  Feruersoii,  S5  Va.  509.  8  S.  E.  241, 

1 :  837 
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FAMILY  EXPENSES— FEES. 


2.  The   relation  of  husband  and  wife,  or  • 
that  of  parent  and  child,  is  not  necessary  in  | 
order  to   constitute   a   "family."     Moyer  v. 
Drummond,  32  S.  C.  165,  S.  E.  952, 

7:747 
Editorial  Notes. 

Defined.     6:  813.* 
Head  of,  who  is.     6:  813.* 
Entries   in   family   Bible  or  other  religious 
book  as  evidence.     41:  449. 


FAMILY  EXPENSES. 

See  Husband  and  Wife,  I.  c. 


FAMILY   SETTLEMENT. 

Ratification  of,  see  Husband  and  Wife,  51. 
See  also  Executors  and  Administrators,  170. 


FAMILY  STANDING. 
Evidence  as  to,  see  Evidence,  XI.  g. 


FARCY. 

Liability  for  Killing  Animals  Infected  with, 
see  Animals,  63. 


FARE. 

Of  Passenger,  see  Carriers.  II.  a,  10;  Consti- 
tutional Law.  741-745. 


FARM  CROSSING. 


l^aspinent   of.  x'c   En>enients.   29.  30. 
Mandamus  tor.  >i'e  Mandamus.  99.  I(j0. 
Duty  of  Ivailroad  Company  a>  to.  see  Rail- 
"road>,  tj9-71.  lt)9.   170,'  ISO.  187,  355. 


FARMERS. 

Involuntary       ProcciMlinori       in       Insolvency 

auiiin^t,   sec    llankriiijtcy.    11. 
Lic(Mi>c  of.  -('.•   Lii-.^n-i',   1O1-103. 


FAVORITISM. 


In    Knf'ifiinL: 

Aiiiiiia  I-. 


I  >r,linaiHi'    luaitt-t    Cruelty    to 
->■>■  Aiiiiiial-.  (!."). 


FEDERAL   COURTS. 

In  General,  see  Courts,  III.;    IV. 

State    Courts    Following    Decisions    of,    see 

Courts,  V.  d.  ^ 
Following  State  Decisions,  see  Courts,  V.  f. 
.Judicial  Notice  by,  see  Evidence,  21-23. 
Lien  of  Judgment  of,  see  Judgment,  307. 


•♦•» 


FEDERAL  DECISIONS. 

Eff"ect  of,  in  State  Courts,  see  Courts,  V.  d. 

♦*-» 

FEDERAL  JUDGES. 

Necessity  of  Possessing  Constitutional  Ten- 
ure of  Office,  see  Judges,  18. 


FEDERAL  OFFICERS. 
Keeper  of  Jail  as,  see  .Jails,  2. 


FEDERAL    QUESTION. 

Presentation  of.  Authorizing  Appeal  to 
United  States  Supreme  Court,  see  Ap- 
peal and  Error,  11.  a,  2. 

Jurisdiction  of,  see  Courts,  III.  c. 


FEEBLE  MINDED. 


Use  of  Public  Funds  for  Home  for,  see  Pub- 
lic Moneys,  38,  39,  46. 


FEELINGS. 


Damages  for  Injur\'  to,  see  Damages,  III.  o. 
Remedy  for  Injury  to,  see  Injunction,  58,  62, 
65! 

^—^ 

FEES. 

Of  Clerk,  see  Clerks,  I. 

Dismissal  of  Appeal  for  Failure  to  Pay,  see 
Constitutional    Law.    148. 

For  Inspection  of  Coal  Mines,  see  Constitu- 
tional   Law,   685. 

Taxing  as  Costs,  as  Violation  of  Guaranty 
of  Justice,  see  Constitutional  Law,  1102, 
1103. 

In  (ieneral.  see  Costs  and  Fees. 

(H'  County  Attorney,  see  District  and  Prose- 
cuting Attorneys.  5,  6. 

Of  Otlicer.   M'K  Ottie'ers.  II.  b. 

Of  Pilot,  si-e   Pilot. 

Loss  of  Riirht  to  Reward  bv  Receiving,  see 
Rewaril.  13. 

Title  of  Statute  as  to,  see  Statutes,  228. 
'  Of   Witness,    see    Witnesses.   V. 


FEE  SIMPLE— FENCES,  I. 
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FEE  SIMPLE. 

Creation  of,  by  Will,  see  Wills,  III.  g,  2. 


FELLOW  SERVANTS. 

Generally,  see  Master  and  Servant,  II.  e. 
Assumption   of   Risk   of   Xejjligence   of,   see 

Ma^ster  and  Servant,  11.  b,  8. 
Liability  of,  for  Injury  to  Fellow  Servant, 

see  Master  and  Servant,  717-719. 


FELONY. 

In  Conspiracy  for  Abortion,  see  Abortion,  1. 
By  Attorney,  What  Constitutes,  see  Attor- 
neys, 22. 
Forgery  as,  see  Forgery,  2. 

Editorial  Notes. 

Compounding,  injunction  against  enforcing 
contract  for.     48:  848. 

As  ground  of  injunction  against  judg- 
ments bv  confession.  30: 
240. 

Effect  of  award  founded  upon.     58:  182. 


FEMALE  SUFFRAGE, 
Right  of  Women  to  Vote,  see  Elections,  I.  a. 

Editorial  Notes. 
Right  of  women  to  vote.    21 :  662. 


FENCES. 

I.  In  General. 
II.  Division  or  Line  Fence. 
III.  Malicious  Erection  of. 
IV.  Editorial   Notes. 

Local  Regulations  as  to,  see  Constitutional 
Law.  174. 

Covenant  as  to,  see  Covenant,  74,  93-95. 

As  Affecting  Damages  in  Condemnation,  see 
Damages,  523. 

To  Right  of  Way,  see  Easements,  90. 

Effect  of  Erection  of,  on  Easement,  see  Ease- 
ments.  107.   108. 

Burden  of  Proof  as  to  Condition  of.  see 
Evidence,  757. 

Around  Cove,  see  Fisheries,  26. 

Removal  of.  as  Obstruction  in  Highway,  see 
Highways,   108;    Mandamus,  58. 

Jurisdiction  of  Justice  of  Action  for  Dam- 
age to,  see  Justice  of  the  Peace,  15. 

Defective  Fence  as  Affecting  Liability  to 
Servant,  see  Master  and  Servant,  174- 
177. 

Liability  for  Injury  bj%  see  Negligence,  93. 

Across   Navigable   Stream   as  Nuisance,   see 

Along  Private  Road,  see  Private  Roads,  1. 


Injury  on  Railroad  Track  Due  to  Lack  of, 

see  Railroads,  145-148. 
Injury   to   Animals   by   Failure   of   Railroad 

to  Fence,  see  Railroads,  236-239. 
On   Railroad  Right  of  Wav,  see   Railroads, 

II.  c;   in.  §   12. 
Provision  for  Erection  Around  Cemetery,  see 

Real  Property,  4. 
Trespass  by  Tearing  Down,  see  Trespass,  6. 
Across  Non-navigable  Stream,  see  Waters, 

189. 


I.  In  General. 

1.  Fences  permanently  affixed  to  land 
constitute  a  part  of  the  realty  for  the  pur- 
pose of  jurisdiction  of  an  action  for  damages 
to  them.  Bagley  v.  Columbus  S.  R.  Co.  98 
Ga.  626,  25  S.  E.  638,  34:  286 
Necessity  of;  effect  of  failure  to  fence. 
Effect  on  Liability  for  Injury  by  Animals, 

see  Animals,  23,  28. 

Liability  for  Death  of  Trespassing  Animals 
Drinking  Poisonous  Liquids,  see  Ani- 
mals, 7. 

Due  Process  as  to,  see  Constitutional  Law, 
771. 

2.  Lot  fronts  in  a  city  need  not  be  fenced 
unless  there  is  an  ordinance  requiring  it. 
Detroit  v.  Beecher,  75  Mich.  454,  42  N.  W. 
986,  4:  813 

3.  The  rule  of  the  common  law,  that  every 
man's  land  is  inclosed,  either  b\'  a  material 
fence  or  by  an  ideal  invisible  boundary,  and 
that  every  unwarrantable  entry  thereon  by 
a  person  or  his  cattle  is  a  trespass  by  break- 
ing his  close,  was  not  founded  on  an  arbi- 
trar\'  regulation,  but  was  considered  as  inci- 
dental to  the  ownership.  It  is  in  force  in 
all  places  where  the  right  of  private 
dominion  over  things  real  is  recognized;  it 
attaches  to  the  ownership  of  property. 
Bileu  V.  Paisley,  18  Or.  47,  21  Pac.  934, 

4:  840 

4.  The  legislature  has  authority,  under 
the  police  power  of  the  state,  to  require 
ever}'  man  to  inclose  his  land  by  a  fence 
built  in  a  prescribed  manner;  and  it  may 
refuse  him  a  remedy  for  a  trespass  by  cattle 
entering  upon  it  in  consequence  of  his  neg- 
lect to  comply  with  such  requirements;  but 
it  cannot  authorize  one  man  to  pasture  his 
stock  upon  the  land  of  another,  whether 
fenced  or  not.  It  may  withhold  the  remedy, 
but  it  cannot  grant  the  right.  Id. 

5.  The  statutes  of  Oregon,  which  require 
fields  and  inclosure^  to  be  inclosed  with  cer- 
tain kinds  of  fence,  and  provide  a  remedy  in 
case  stock  or  swine  break  into  the  same 
when  so  fenced,  do  not  apply  to  ditches  con- 
structed across  public  lands  in  the  state  for 
mining  purposes.  Hence  the  owner  of  sheep 
may  be  held  in  damages  for  injuries  by  rea- 
son of  the  sheep  running  over  the  same,  in 
the  absence  of  proof  that  they  were  pur- 
posely or  ne'gligently  driven  thereon,  al- 
though the  ditches  were  unfenced.  Id. 

6.  A  "lawful  fence"  required  by  Va.  Acts 
1893-94,  p.  941,  is  a  condition  precedent  to 
the   right   to  recover  for   trespass  on   lands 
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by  the  animals  of  others  running  at  large. 
Mav  V.  Poindexter,  98  Va.  143,  34  S.  E.  971, 

47 :  588 

7.  Failure  of  a  landowner  to  comply  with 
his  duty  to  inclose  his  lands  with  a  fence 
jiiincient  to  exclude  cattle  of  all  sizes  and 
kinds  of  ordinary  disposition  as  to  breaking 
fences  will  prevent  his  recovering  any  dam- 
ages resulting  therefrom  bv  trespassing  cat- 
tle. Clarendon  Land,  1.  &'^A.  Co.  v.  McClel- 
land Bros.  89  Tex.  483.  34  S.  W.  98,  35  S. 
VV.  474,  31:  669 

8.  One  who  turns  his  cattle  upon  his 
neighbor's  premises,  which  have  not  been  in- 
closed with  a  lawful  fence  such  as  the  stat- 
ute requires  in  order  to  entitle  the  land- 
owner to  recover  for  trespass  thereon  by 
animals  running  at  large,  is  liable  for  the 
d3,mages  thereby  caused  to  the  landowner, 
since  the  statute  requiring  a  lawful  fence  as 
a  protection  against  animals  running  at 
large  does  not  repeal,  or  in  any  way  impair, 
the  full  force  and  effect  of  the  common-law 
rule  with  respect  to  wilful  or  malicious 
trespass,  or  the  ancient  maxim  that  no  man 
shall  take  advantage  of  his  own  wrong  in 
his  prosecution  or  defense  against  another. 
Mav  v.  Poindexter,  98  Va.  143.  34  S.  E.  971, 

47:  588 
Sufficiency  of. 
For  Editorial  Notes,  see  infra,  III.  §  1. 

9.  Knowledge  of  the  owner  of  cattle  that 
the  fence  of  another  person  was  insufficient 
cannot  make  the  former  liable  for  trespass 
by  his  cattle  passing  through  such  imperfect 
fence.  Clai'endon  Land.  1.  &  A.  Co.  v.  ^Ic- 
Clelland  Bros.  89  Tex.  483.  34  S.  W.  98.  35 
S.  W.  474,  31:  6G9 

10.  The  exceptionally  small  size  of  young 
Kittle,  such  as  calves  and  yearlings,  on  ac- 
count of  which  they  are  able  to  pass  through 
or  under  barbed-wire  fence,  will  not  excuse 
the  owner  of  a  fence  for  its  insufficiency, 
where  the  statutes  allow  cattle  to  run  at 
large,  so  as  to  give  him  a  right  of  action 
for  their  trespass,  although  when  the  fence 
was  built  all  cattle  in  the  neighborhood 
were  of  a  larger  kind,  against  which  the 
feiKP  was  sufficient.  Clarendon  Land.  I.  & 
A.  Co.  v.  McClelland  Bros.  86  Tex.  179,  23  S. 
W.  576.  22:  105 
Barbed-wire  fence. 

11.  One  who  erects  and  maintains  a 
liarlx'd-wiic  fence,  although  entirely  upon 
his  (iwii  land,  the  wires  of  which  are  not 
])ro]ier]y  stretehod.  but  are  left  hanging 
Idosc  in  sm-h  a  way  that  stock  are  not  likely 
to  sec  tlicni.  and  are  liable  to  run  upon 
1lic!ii  and  be  injured,  is  guilty  of  negligence 
crciiting  a  liability  for  such  injuries.  Love- 
Iniid  v.'(;anliier.  79  Cal.  317.  2rPac.  76(1. 

4:  .395 

12.  A    barbed-wire    tciice    running   diagon- 
ii'ily    from   the   corner  of  a   house   across   the 
gni-s  on  jirivate  premises  to  a  street  corner.  , 
put    there   to    prevent    people    from    taking   a  ! 
^hort    cut    across   the  gfas>.   at'ler   phtin    wii'e 
fence    lia-    been    found    inelTictual     for    that 
])urpose.   (Uie^   not    make   the  owner   liable   to, 
n    jiersnn    who.   by    niistike.   after   dark,    left 
'1:'      iine     <-f     the     -ti'eei.     walked     upon     the 


grass,  and  was  injured  by  t-he  fence.     Quig- 
ley  v.  Claugh,  173  Mass.  429,  53  N.  E.  884, 

45:  600 


II.  Division   or  Line   P'ence. 

For  Editorial  Notes,  see  infra,  III.  §   1. 

13.  Whether  or  not  a  person  who.  in 
building  a  division  fence  between  his  land 
and  that  of  his  adjoining  owner,  has  placed 
it  by  mistake  on  the  latter's  land,  first 
caused  a  survey  to  be  made  of  the  division 
line  by  the  county  surveyor  after  notice  to 
such  owner,  is  not  the  sole' test  of  the  exer- 
cise by  him  of  good  faith  in  the  matter 
which  will  permit  him  to  recover  the  ma- 
terials which  he  put  into  the  fence.  Hobbs 
V.  Clark,  53  Ark.  411,  14  S.  W.  652,       9:  526 

14.  The  care  of  a  prudent  man  is  all  that 
is  required  with  respect  to  the  maintenance 
of  a  common  fence,  and  the  owner  is  not 
called  on  to  provide  against  winds  which  he 
could  not  have  anticipated.  Quinn  v.  Crim- 
mings,  171  Mass.  255,  50  N.  E.  624,      42:  101 

15.  A  landowner  is  not  liable  for  the  dan- 
gerous condition  of  that  part  of  a  division 
fence  which,  under  an  agreement  with  the 
adjoining  owner,  it  was  the  duty  of  the  lat- 
ter to  maintain.  Id. 

16.  The  e'scape  of  a  colt  from  pasture 
through  the  negligence  of  an  adjoining  own- 
er as  to  a  division  fence  renders  him  liable 
for  an  injury'  to  the  colt  while  roaming, 
even  if  the  negligence  of  a  stranger  in  start- 
ing up  or  driving  the  colt  was  a  contributing 
cause  of  the  injury.  Wilder  v.  Stanlev,  65 
Vt.  145,  26  Atl.  189,  20:  479 
Trimming  hedge  fence. 

17.  One  who  plants  a  hedge  fence  on  his 
part  of  the  dividing  line  between  him  and 
the  adjoining  owner  is  not  required  to  trim 
the  same  to  prevent  its  growing  out  over 
the  land  of  such  adjoining  owner,  under  the 
Iowa  statute  authorizing  the  growth  of  a 
hedge  on  the  division  line,  without  specify- 
ing its  height  or  how  it  shall  be  trimmed. 
Kinnev  v.  Kinney,  104  Iowa,  703,  74  N.  W. 
688.     '  •  4Q.  g26 

18.  Neglect  of  an  adjoining  owner  to  trim 
a  hedge  fence  standing  on  part  of  the  divi- 
sion line  is  not  within  Iowa  Code  1873,  § 
1490,  providing  that  if  any  party  neglect  to 
■'repair  or  rebuild"  a  partition  fence  the  ag- 
grieved party  may  ajipeal  to  the  fence  view- 
ers, and  if  they  determine  the  fence  is  "in- 
sufficient" they  shall  signify  it  in  writing 
to  the  delinquent  owner,  and  direct  him  to 
repair    or    rebuild.  Id. 


111.  ^falicious  Erection  of. 

Ratification  of  Statute  Respecting,  see 
Constitutional   Law.  122a. 

Due  Process  in  Prohibiting,  see  Constitu- 
tional  Law.  655. 

See    also   Buildings.   45. 

Vor  Editorial   N<)tes.  see  infra.  HI.  §  2. 

\U.   A    fence   erected   maliciously   and   with 
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no  other  purpose  than  to  shut  out  the  light  [ 
and    air    from    a    neighbor's    window    is    a  | 
nuisance.     Flaherty  v.  Moran,  81   Mich.  52, 
45  N.  W.  381,         '  8:  183  I 

20.  Mass.  Acts  1887,  chap.  348,  making  a 
private  nuisance  of  any  fence  unnecessarily 
exceeding  6  feet  in  height,  maintained  for 
the  purpose  of  annoying  owners  of  adjoining 
property,  is  within  the  limits  of  the  police 
power,  and  is  constitutional  in  respect  to 
tences  erected  either  before  or  af^fer  its  pas- 
sage. Rideout  v.  Knox.  148  Mass.  368,  19 
N.  E.  390.  2:  81 

21.  Help  given  by  one  in  lawfully  build- 
ing a  fence  upon  his  wife's  land  to  a  greater 
height  than  6  feet  will  not  of  itself  render 
him  liable  to  prosecution  under  Mass.  Acts 
1887.  chap.  348,  for  erecting  or  maintaining 
a  nuisance,  whatever  his  motive  may  be; 
nor  will  it  tend  to  prove  that  he  maintained 
the    fence.  Id. 

22.  ^lalevolence  must  have  been  the  mo- 
tive for  erecting  the  fence  to  a  greater 
height  than  6  feet,  without  which  it  would 
not  have  been  erected  or  maintained, 
to  render  it  a  nuisance,  within  the  pro- 
visions of  Mass.  Acts  1887,  chap.  348.  If 
such  height  is  really  necessary  for  any  rea- 
son, there  is  no  liability;  and  if  the  owner 
thinks  it  necessary  and  acts  upon  his  opin- 
ion, he  is  not  liable  because  he  also  acts 
malevolently.  Id. 

23.  A  fence  is  a  "structure,"  within  the 
meaning  of  Ballinger's  (Wash.)  Anno.  Codes 
&  Stat.  §  5433  (2  Hill's  Anno.  Stat.  & 
Codes.  §  268).  providing  that  an  injunction 
may  be  granted  to  restrain  the  malicious 
erection,  by  any  owner  or  lessee  of  land,  of 
any  structure  intended  to  spite,  injure,  or 
annoy  an  adjoining  proprietor,  and  that, 
where  such  a  structure  has  been  erected,  a 
mandatory  injunction  will  lie  to  compel  its 
removal.  Karasek  v.  Peier.  22  Wash.  419. 
61  Pac.  33,  50:  343 

24.  Xo  restraint  of  an  act  not  prohibited 
bv  any  law  is  authorized  bv  Ballinser's 
(Wash.)  Anno.  Codes  &  Stat.  §  5433  (2 
Hill's  Anno.  Stat.  &  Codes.  §  268).  provid- 
ing for  an  injiinction  against  the  malicious 
■erection  or  maintenance  of  any  structure  to 
spite,  injure,  or  annoy  a  neighbor,  although 
the  legislature  does  not  expressly  declare 
such  structure  illegal,  since  it  does  so  in 
legal  effect  bv  providing  a  remedy  a-^'ainst 
it.  '  Id. 

25.  Maliciously  to  erect  an  unsightly 
high  board  fence  on  one's  own  property  in 
such  a  way  as  to  obstruct  the  passage  of 
light  and  air  and  obstruct  the  view  to  and 
from  a  neighbor's  dwelling,  by  reason  of 
whicn  its  value  is  injured  and  the  use  of  tlie 
house  as  a  dwelling  place  will  have  to  be 
abandoned,  is  not  an  actionable  wrong. 
Metzirer  v.  Hochrein.  107  Wis.  267.  83  X. 
W.  308.  50:  .305 

26.  One  who  builds  a  fence  8  or  9  feet 
high,  darkening  the  windows  of  his  neigh- 
bor's house  and  impairing  its  rental  value, 
will  be  deemed  to  have  been  actuated  by 
malevolence  in  building  that  part  of  the 
fence  whicli  is  more  than  5  feet  high,  so  as 
to   bring   it    within   the   terms   of  a   statute 


authorizing  an  injunction  against  a  struc- 
ture erected  to  spite  or  injure  a  neighbor, 
where  he  admits  that  a  fence  5  feet  high 
would  serve  every  purpose,  and  that  he 
would  not  have  built  the  fence  as  high  as  he 
did  if  his  neighbor  had  helped  him  build 
a  division  fence,  and  had  put  an  eaves 
trough  upon  her  house  to  prevent  water 
running  from  her  roof  upon  his  premises,  as 
he  requested  her  to  do.  Karasek  v.  Peier, 
22  Wash.  419,  61  Pac.  33,  50:  .345 

27.  One  may  lawfully  build  a  high  fence 
on  his  own  land  which  shuts  off  light  and 
air  from  the  windows  of  his  neighbor's 
house,  although  he  makes  the  fence  for  no 
useful  or  ornamental  purpose,  but  from  mo- 
tives of  unmixed  malice  toward  the  neigh- 
bor. Letts  v.  Kessler.  54  Ohio  St.  73.  42 
X.  E.  765.  40:  177 

28.  Forbidding  the  erection  of  a  boundary 
fence  exceeding  5  feet  in  height  for  the 
sole  purpose  of  annoying  adjoining  property 
owners  does  not  deprive  the  landowner  of 
anv  propertv  right.  Horan  v.  Byrnes,  72  N. 
H.93,  54  Atl.  945.  62:  602 


IV.  Editorial   Notes. 

As  to  Duty  and  Liability  of  Railroads  with 
Respect  to,  see  Railroads, 
III.  §  12. 

§  I.  Generally. 

Municipal  regulation  of,  as  nuisances.  39: 
662. 

Injunction  by  municipality  against  mainte- 
nance of,  as  nuisance.  42: 
822. 

Right  of  tenant  to  cut  wood  for.     68:  641. 

Prescriptive    right    to    maintain.     53:  901. 

Statutory  provisions  concerning;  rights  of 
adjoining  owners;  unlaw- 
ful   removal.     12:  601.* 

Sufficiency  of  fences.     22:  105. 
In   general.     22:  105. 
Description  of  fence  required.     22:  106. 
Contracts.     22:  109. 

Lack  of  division  fence  as  affecting  liability 
for  damages  by  trespass- 
ing cattle.     22:  60. 

Extent  of  liability  for  permitting  another's 
live  stock  to  escape  from 
pasture  by  failure  to  keep 
proper  division  fence.  20: 
479. 

Liability  for  consequential  injuries  from  re- 
moval  of.     53:  629. 

I'encing  materials,  not  actually  attached  to 
land,  as  fixtures.     69:  901. 

§  2.  Liability  for  malicious  erection  of. 

(lenerally.     40:  177. 

Malice  gives  no  ground  of  action.     40:  177. 

Contrary   doctrine.     40:  180. 

State  statutes  and  decisions  thereunder. 
40:  181. 


FENDER. 

Passenger  Falling  Over,  see  Carriers,  27(5. 
See  also  Street  Railways.  116. 
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FERMENTATION;  FERRY. 


FERMENTATION. 

Carrier's  Liability  for  Loss  of  Property  by, 
see  Carriers,  776. 


FERRY. 

Right  to  Stop  Over  before  Taking  Ferry,  see 
Carriers,  416. 

Re-entering  Car  Which  Has  Been  Ferried 
Across  River,  see  Carriers,  492—494. 

Negligence  of  Passengers  on,  see  Carriers, 
502. 

Defense  of  Ultra  Vires  against  Liability  for 
Negligent  Injurj^  see  Corporations,  206. 

Compensation  for  Injury  to,  by  Construc- 
tion of  Railroad,  see  Eminent  Domain, 
325. 

Establishment,  by  Prescription,  of  Highway 
to,  see  Highways,  4. 

Requiring  City  to  Incur  Debt  for,  see  Mu- 
nicipal Corporations,  322. 

Municipal  Liability  for  Injury  in  Operation 
of.  see  Municipal  Corporations,  450. 

Complaint  in  Action  for  Wrongful  Inter- 
ference with,  see  Pleading,  387. 

Trespasser  on  Ferry  Boat,  see  Railroads, 
96. 

Title  of  Statute  as  to,  see  Statutes,  212,  276. 

Special  Legislation  as  to,  see  Statutes,  309, 
366.  368. 

Tax  on,  see  Taxes,  328,  329. 

Obstructron  of  Navigation  bv,  see  Waters, 
163. 

1.  Ownership  of  land  on  the  West  Vir- 
ginia side  of  the  Ohio  river  is  sufficient  to 
enable  the  owner  to  sustain  an  application 
to  establish  a  ferry  over  it,  without  his 
showing  that  he  owns  land  on  the  Ohio 
side  of  the  river.  Sistersville  Ferry  Co.  v. 
Russell.  .52  W.  Va.  356.  43  S.  E.  107,    59:  513 

2.  \A'est  Virginia  cannot  punish  one  who 
acts  under  a  ferry  franchise  given  by  the 
state  of  Ohio  to  operate  a  ferrj^  from  its 
side  of  the  Ohio  river  over  that  river,  for 
charging  one  coming  from  Ohio  more  than  is 
allowed  by  West  Virginia  law  for  ferriage 
over  that  river.  State  v.  Faudre.  54  W. 
Va.  122.  4()  S.  K.  269.  63:  877 
Franchise   or  privilege. 

Sec  al'-io  infra.  Editorial  Notes.  §  1. 

3.  The  state  may  itself  operate  a  public 
ferry  within  its  borders,  or.  in  the  discretion 
of  the  legislature,  may  gi-ant  that  privilege 
to  otliers  on  such  terms  as  the  legislature 
may  impose.  Patterson  v.  Wollmann.  5  N. 
D.  60S.  67  N.  W.  1040.  33:  536 

4.  \o  one  has  a  right  to  ojierate  a  public 
ferry  for  toll  without  authority  from  the 
state.  '  Td. 

;■).  'Die  power  to  ^rant  ferry  leases  or  li- 
censes Ijeldiigs  to  tlie  police  power  of  tlie 
.'-tate.  and  iimy  be  exen-i-ed  upon  iiavi,L;-;ili]e 
river-  -iilijeet  to  tlie  power  of  Cou'^vc--  to 
snjiei'-ede     the     suhordi  n;Ue     efuitrol.       Nixoii 

V.  Kei.l.  s  s.  I),  .m:.  i;:  X.  \\'.  ru.        ;;■_':  :ii:, 

ri.  A  teiiy  I'-a-e  for  live  ye;'ii-.  with  a 
pri^■i]ene  of  fi\c  or  ten  more  \-ear-  at  the  op- 
1io!l  of  llie  :iee)i>ee.  is  not  in  e\ces-  of  the 
)"■'■•"  ''■  "'ant  a  Na-e  foi-  a  term  not  e\- 
cer-dirii'  fifieen   years.  |,1. 


7.  The  right  to  establish  a  ferry  at  a  cer- 
tain place  on  a  river  within  the  jurisdiction 
of  county  commissioners  may  be  granted  by 
them  so  far  as  their  jurisdiction  goes,  al- 
though the  opposite  side  of  the  river  is  with- 
in an  Indian  reservation.  Id. 

8.  County  commissioners  cannot  grant  a 
ferry  franchise  for  a  ferry  between  points 
both  of  which  are  outside  of  that  county, 
although  one  of  them  is  within  an  unorgan- 
ized county  attached  to  the  former  for  ju- 
dicial purposes.  Patterson  v.  Wollmann,  5 
N.  D.  608,  67  N.  W.  1040,  33:  536 

9.  The  state  of  Ohio  has  a  right  to  estab- 
lish ferries  on  the  Ohio  side  of  the  Ohio 
river,  and  to  fix  their  charges  for  ferriage 
over  that  river  from  Ohio  to  West  \  irginia. 
State  V.  Faudre,  54  W.  Va.  122,  46  S.  E.  269, 

63:  877 
Proceedings  to  establish. 
See  also  infra,  Editorial  Notes,  §  2. 

10.  A  report  of  viewers  appointed  to  re- 
port upon  an  application  for  the  establish- 
ment of  a  ferry,  signed  by  two  of  three 
viewers,  the  order  of  the  county  court 
authorizing  two  to  act,  is  good.  Si.sters- 
ville  Ferry  Co.  v.  Russell,  52  W.  Va.  356,  43 
S.  E.  107,  59:  513 

11.  A  sufficient  description  of  a  proposed 
ferry  is  given  in  a  notice  of  application 
therefor  and  in  the  application,  where  it  is 
described  to  be  across  the  Ohio  river,  from  a 
point  in  a  certain  district  of  a  certain 
county  in  West  Virginia,  on  lands  belong- 
ing to  persons  named,  to  such  persons  land- 
ing on  the  farm  of  other  persons  named,  in 
a  certain  county  in  the  state  of  Ohio.  Id. 
Transfer  of. 

See  also  Bridges,  2. 

12.  An  assignment  of  a  ferry  lease  is  not 
invalid,  at  least  when  it  is  made  with  con- 
sent of  the  state  by  its  agents.  Nixon  v. 
Reid.  8  S.  D.  507,  67' N.  W.  57,  32:  315 

13.  Special   mention   of  a   ferry   franchise 
is  not  necessary  to  convey  it,  iii  a  transfer  ' 
of   a   railroad   of  which   the   ferry   is   prac- 
tically    an     extension.     Brownell     v.     Old 
Colony  R.  Co.  164  :Mass.  29,  41  N.  E.  107. 

29:  169 

Exclusive  right;   subsequent  ferry. 

Equal  Privileges  as  to,  see  Constitutional 
Law.  526,  527. 

•Jurisdiction  of  Injunction  against  Violating 
Exclusive  Franchise,  see  Courts,  28. 

Injunction  against  Violation  of,  see  Injunc- 
tion, 110. 

See  also  infra.  Editorial  Notes.  §  2. 

14.  A  ferry  franchise  may  be  and  usually 
is  exclusive.  Patterson  v.  Wollmann.  5  N. 
D.  608.  67  N.  W.  1040.  33:  536 

15.  A  ferry  license  is  exclusive  of  the 
right  to  operate  any  other  ferry  within  the 
limits  prescribed,  where  the  law  provides 
that  no  other  license  shall  be  granted  with- 
in 2  miles  on  either  side.  Nixon  v.  Reid.  8 
S.  I).  .-)07.  67  N.  W.  57.  32:  315 

1 6.  The  existence  of  a  highway  with 
whieh  a  ferry  can  connect  is  not  a  matter 
which  eoiioerns  a  person  against  whom  an 
iiijunetion  is  sought  to  prevent  his  injuring 
the   ferr\    franelii-e  by  a   rival   ferrv.     Pat- 


FERRY. 
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terson  v.  Wollmann.  5  N.  D.  608.  67  N.  W. 
104(1.  33:  5.36 

17.  The  owner  of  a  ferry  cannot  recover 
compensation  or  damages  for  injury  to  his 
ferry,  flowing  from  loss  of  patronage  inci- 
dent to  the  establishment  of  a  second  ferry, 
either  from  the  owner  of  the  second  ferry 
or  the  countv.  Sistersville  Ferry  Co.  v. 
Russell,  52  W.'Va.  356,  43  S.  E.  107',    59:  513 

18.  In  Maine  the  proprietor  of  a  ferrj- 
has  no  common -law  remedy  against  those 
who,  without  right,  interfere  with  his 
profits.  Peru  v.  Barrett,  100  Me.  213.  60 
Atl.  968,  70:  567 

19.  A  merchant  maintaining  a  store  and 
storehouse  on  opposite  sides  of  a  river,  at  a 
point  where  a  ferry  is  maintained  by  an- 
other person,  infringes  the  ferry  license  by 
maintaining  row  boats,  of  which  he  accords 
his  customers  free  use  in  the  transaction 
of  business  with  him.  where  his  customers 
consist  of  the  public  generally,  and  he  re- 
ceives what  is  a  full  equivalent  for  the 
ferriage  in  the  profits  of  the  sales,  and  his 
acts  clearlv  diminish  the  profits  of  the  ferrv. 

Id. 

20.  Where  there  are  already  two  ferries 
within  a  mile  of  each  other,  and  the  own- 
ers of  one  of  them  apply  for  the  establish- 
ment of  a  third  one  between  them,  and  its 
establishment  will  injure  the  revenue  of  the 
other  existing  ferry,  and  it  does  not  appear 
that  the  travel  will  well  support  three  fer- 
ries, and  there  is  no  imperative  public  need 
of  the  third  ferry,  it  should  not  be  estab- 
lished. Sistersville  Ferrv  Co.  v.  Russell.  52 
W.  Va.  356.  43  S.  E.  107.  59:  513 

21.  A  ferry  established  by  numerous  per- 
sons, who  buy  ferryboats  and  hire  a  per- 
son to  run  the  ferry  within  limits  for  which 
an  exclusive  franchise  has  been  granted  to 
another  party,  violates  his  exclusive  privi- 
lege, although  their  ferry  is  established  ex- 
clusivelv  for'  themselves  and  their  families. 
Warren  v.  Tanner,  21  Kv.  L.  Rep.  1678.  56 
S.  W.  167,  "  49:  248 
Duty  to  operate. 

."5ee  also  infra.  Editorial  Notes.  §  3. 

22.  A  railroad  company  owning  a  ferry 
franchise,  which  runs  a  ferry  as  part  of  its 
line,  cannot,  while  operating  the  rest  of  its 
line,  discontinue  the  ferry  because  it  is  not 
profitable,  and  refuse  to  obey  the  legislative 
requirement  to  operate  it.  Brownell  v.  Old 
Colonv  R.  Co.  164  Mass.  29.  41  N.  E.  107, 

29:  169 

23.  Duty  to  operate  a  ferry  under  a  fran- 
chise may  be  specifically  enforced  by  a  suit 
in  court  authorized  by  statute:  and  forfeit- 
ure of  the  charter  is  not  the  only  remedy. 

Id. 

24.  Acquiescence  by  the  state  in  the  aban- 
donment of  a  ferry  is  not  shown  by  mere 
failure  of  officers  to  take  action  to  compel 
its    operation.  Id. 

25.  An  order  by  the  court  to  operate  a 
ferry  may  be.  in  the  first  instance,  to  pro- 
vide a  suitable  ferry,  without  definitely  de- 
ciding what  kind  of  a  ferry  is  suitable.       Id. 

26.  The  enforcement  of  a  penaltv  due  to 
the  state  under  :Mass.  Stat.  1894.  chap.  .392. 
for  failure  to  operate  a  ferry,  cannot  be  had 


in  a  suit  on  petition  of  individuals  to  com- 
pel the  operation  of  the  ferry.  Id. 
Time  of  running. 

27.  A  rule  not  to  carry  any  person  across 
a  ferni'  after  dark,  until  daylight,  is  un- 
reasonable and  will  not  relieve  from  a  stat- 
utory penalty  for  unreasonably  detaining 
any  person  at  a  public  ferry,  where  the  stat- 
utes also  require  keepers  of  public  ferries 
to  have  "safe  and  convenient  boats  with  a 
sufficient  number  of  ferrymen."  Koretke  v. 
Irwin.  100  Ala.  323,  13  So'.  943,  21:  787 
Defective  boat. 

Liability  for  Injury  by  Snow  or  Ice  on,  see 

Carriers,  251,  252. 
As  Proximate  Cause  of  Drowning  of  Horse, 

see  Proximate  Cause.  62. 
See  also  infra,  Editorial  Xotes.  §  3. 

28.  The  owner  of  a  ferryboat  should  pro- 
vide a  bar  to  the  driveway  strong  enough  to 
withstand  the  crowding  of  a  horse  when 
frightened  by  the  usual  whistle  of  a  vessel 
in  the  locality.  Sturgis  v.  Kountz,  165  Pa. 
.358,  30  Atl.  976,  27:  390 

Editorial  Notes. 

§  I.  Generally. 

Necessity  of  franchise  for.    37:  712. 
Legislative  regulation  of  rates.     33:  ISO. 
§  2.  Establishment,  regulation,  and  protec- 
tion of. 
Definition.    59:  513. 
Establishment.     59:  515. 

Necessity  of  license.    59:  515. 

Prescriptive  rights.     59:  515. 
License  'jsually  necessary.    59:  516. 
Authority  to  establish.     59:  518. 
Character  of  water.     59:  518. 
Power  of  municipality.     59:  521. 
Exercise   of   authority.      .59:  523. 
Practice.     59:  526. 

In  general.     59:  526. 
Contesting  grant.     59:  528. 
Who  entitled  to.     59:  528. 

Riparian   owner.     59:  528. 
Priorities.     59:  531. 
Limitation  of  rights.    .59:  532. 
Other  matters.     59:  533. 
Landings.     59:  535. 

No  right  to  use.     59:  535. 
On  opposite  shore.     59:  5.3G. 
Acquisition  of  right.     59:  .537. 
Exclusiveness  of  right.     59:  .538. 

License  may  be  exclusive.     59:  538. 
Grants   strictly   construed.     59:  540. 
Regulation  and  supervision.     59:  542. 
Transfers  and    contracts.     59:  543. 
Right  to  transfer.    .59:  543. 
Other   contracts.      59:  545. 
Rights  and  duties  of  ferryman.     59:  546. 
In   general.     59:  546. 
Right  to  tolls.     59:  546. 
Interference  with  rights  of.     .59:  .546. 
Absence  of  competition.    59:  .546. 
Carriage      without      compensation. 

.59:  .547. 
Bridges.    59:  548. 
Other  matters.     .59:  548. 
Remedv    for    violation    of    rights.      59: 
549. 
Who  entitled  to.     59:  .549. 
Action  at  law.     59:  .551. 
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Equitable  remedy.     59:  552. 
Defenses.     59:  553. 

Damages.     59:  553. 
Extinguishment.     59:  554. 

By  abandonment.     59:  554. 

By  other  means.     59:  555. 
§  3.  Ferryman  as  common  carrier. 
Generally.     68:  153. 
Obligation  of  owner  of  private   ferry.     68: 

154. 
Obligation  of  public  corporation.     68:  155. 
Liability  for  failure  to   run  boat.     68:  155. 
Measure  of  care  required.     68:  156. 
What  is  within  duty  of  ferryman.     68:  157. 
Effect   of  defect   in"  property.     68:160. 
Bond.     68:  160. 
Liability  for  acts  of  lessee,  etc.     68:  160. 


FERTILIZER. 


License  Tax  on  Sale  of,  see  Commerce,  136. 
Damages  for  Breach  of  Contract  to  Furnish, 

see  Damages.  132. 
Factory  for,  as  Nuisance,  see  Nuisances,  156. 

Editorial  Notes. 

jMunicipal  regulation  of  manufacture  of,  as 

nuisance.    38;  653. 
As  fixtures.     69 :  902. 


FETTERS. 

On  Prisoner,  see  Criminal  Law,  104r-106. 

♦-•-♦^ 

FIANCEE.     ■ 

Insurable    Interest    of.    see    Insurance,    170- 

173. 
Seduction  of,  see  Seduction.  3. 

Editorial    Notes. 

Tiisurable  interest  of  single  woman  in  life  of 
intended  husband.     2:  844. 


As 

As 

See 

'I 

out 
a  (■ 

Atl 


FICTION. 

to  Legal  Entity  of  Corpdiation.  see  Cor- 
porations. 7. 

to  Wife's  Domicil   Following   fTusband's. 
see  Divorce  and   Separation.    13. 
also  Seduction.  4. 

'he  law  does  not  resort  to  fictions  with- 
u  motive,  or  for  any  other  pur|)ose  tlian 
iMui)liauce  witli  tlie  requirements  of  jus- 
■.  Smith  V.  Furl)isli.  (IS  N.  II.  !:>:!,  44 
.    3!)S.  47:  22t) 


FICTITIOUS  BID. 

At    Aurtioti.  «■!■    Auct  imi.  :!.  4. 


FICTITIOUS  BILL  OF  LADING. 
See  Bills  of  Lading,  4. 

♦<-» 

FICTITIOUS    NAME. 

Note  Made  under,  see  Bills  and  Notes,  lOI. 
In  Deed,  see  Deeds,  61. 

Editorial  Notes. 

Use  of,  as  affecting  validity  of  instrument. 
39:  423. 


FICTITIOUS  PERSON. 

As  Party  to  Negotiable  Paper,  see  Bills  and 
Notes,  11,  12,  101,  and  also  infra.  Edi- 
torial Notes. 

Right  of  Bank  Paying  Note  Payable  to,  see 
Bills  and  Notes,  232. 

Use  of  Name  of,  as  Forgery,  see  Forgery,  8. 

Mortgage  in  Name  of.  see  •  Mortgage,  28,  29; 
Real   Property,   56. 

Editorial   Notes. 

As   party  to  negotiable  paper.     6:  626.* 
By   whom  action  to  be  brought  on  instru- 
ment   to   fictitious    payee. 
64:  605. 


♦  »» 


FIDELITY   INSURANCE. 

See  Bonds,  II.  b;  Insurance.  VIII. 

«-•-» 

FIDUCIARY  RELATION. 

Between  Corporation  and  Officers,   see  Cor- 
porations, IV.  g,  4. 
Of  Stockholder,  see  Corporations,  464. 
Of  Agent,  see   Principal  and  Agent.  78-88. 
Presumption  as  to,  see  Evidence,  367-369. 
What  Constitutes,  see  Fraud  and  Deceit,  IL 


FIERI  FACIAS. 


See  Execution. 


FIGHTING. 


Death  of  Insured  from,  see  Insurance,  1080. 
See  also  Assault  and  Battery;   Prize  Fight- 
ins. 


FILING. 

of  Rates,  see  Carriers,  1072. 

Of  Chattel  :\rort2rage,  see  Chattel  Mortgage, 

Til. 
Of  Creditors'  Bill,  see  Creditors"  Bill,  24. 


FILLS— FINES. 
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Of  Jury  List,  see  Jury,  77. 
Of  Petition  for  Removal  of  Cause,  see  Re- 
moval of  Causes,  29,  30. 

An  application  for  a  writ  of  error  is 
sufficiently  filed  on  Sunday  when  the  clerk 
received  it  on  that  day,  but,  being  doubtful 
as  to  his  power  to  file  it,  merely  noted  the 
fact  and  date  of  its  receipt,  and  upon  the 
next  day  marked  it  "Filed."  Hanover  F. 
Ins.  Co.  V.  Shrader,  89  Tex.  35,  32  S.  W.  872, 
33  S.  W.  112,  30:  498 

Editorial  Notes. 

First  and  last  days  in  computing  time  for. 
49:  242. 


FILLS. 

Injury  to  Adjoining  Land  by,  see  Highways, 
206. 

♦"•"♦ 

FILTH. 

Lialbility  for  Injury  to  Passenger  by  Slip- 
ping on,  see  Carriers,  256.       * 

Editorial   Xotes. 

Municipal    regulation    of   nuisance   of.      38: 
314. 


FINALITY  OF  DECISION. 

For  Purpose  of  Appeal,  see  Appeal  and  Er- 
ror, I.  b. 


FINANCIAL  STANDING. 

Evidence    as    to.    see    Evidence,    1483,    1651, 
1746,  2040,  2100-2110. 


FINDER. 

Prejudicial  Error  in  Refusing  Instructions 
as  to  Rights  of.  see  Appeal  and  Error, 
1072. 

Of  Bees,  see  Bees.  4.  5. 

Larceny  of  Propertv  Found,  see  Larceny,  9, 

lo! 

Trover  against,  see  Trover,  1. 

Editorial   Xotes. 

Rights  and  liabilitios  of  finder  of  property. 
37:  lir>. 
General  civil  rights  and  duties.  37:  116. 
Duty  of  finder  in  caring  for  prop- 
erty    and     searching     for 
owner.      37:  llfl. 
Right    to    pnssfssioii.      37:  117. 
Place  of  finding.     37:  118. 
Finder's  right  of  action.     37:  118. 
Riiilit   to  compensation.     37:  119. 
Ri'o-ht    to   reward.     37:  119. 
Joint  findinu-.     37:  120. 
L.R.A.  Dili.— !•(». 


What  property  is  lost.     37:  120. 
Larceny.     37:  121. 

Authorities  denying  larceny.     37:  121. 

Criminal  intent  necessary.     37:  122. 

Formation    of    felonious'  intent    after 
finding.    37:  123. 

Marks  indicating  owner.    37:  123. 

Guilt  if  the  owner  is  known.     37:  123. 

Means  of  finding  owner.    37:  123. 

Belief.      37:  124. 

Necessity  of  search.    37:  125. 

Holding  for  reward.    37:  125. 

Effect  of  finder's  belief  as  to  his  rights. 
37:  125. 

Property  not  lost.    37:  126. 

Other  rulings.    37:  126. 
Statutes.    37:  126. 


FINDINGS. 

Sufficiency  of  Exception  to,  see  Appeal  and 

Error,  287,  288. 
Presenting  Question  for  Review  by,  see  Ap- 
peal and  Error,  356,  357. 
Presumption   as  to,  on  Appeal,  see  "Appeal 

and  Error,  421-433. 
As   Part   of  Record  on   Appeal,   see   Appeal 

and  Error,  IV.  i. 
Review  of.  on  Appeal,  see  Appeal  and  Er- 
ror, VII.  1. 
Prejudicial    error    as    to,    see    Appeal    and 

Error,  VII.  m,  8. 
Failure    to    Find    as    Groimd    for    Reversal, 

see  Appeal  and  Error,  1162-1164. 
In  Contempt  Proceeding,  Conclusiveness  of, 

see  Contempt.  72. 
By   Legislature.   Review   of,   by   Court,    see 

Courts,   116,   117. 
Of    Governor    in    Extradition    Proceedings, 

see  Extradition,  40. 
Necessity    of,    in    Garnishment    Proceeding, 

see  Garnishment,  115. 
Conclusiveness   of   Findings   of   Referee,   see 

•ludgment,  85. 
ConformitA'  of  Judgment  to,  see  Judgment, 

L  e,  2. 
Conclusiveness    of    Decision    on    Domurrer, 

see  Judgment,  101-103. 
By  Court,  see  Trial,  IV. 


FINES. 

By  Loan  Association,  see  Building  and  Loan 

Associations,   IV. 
For  Contempt,  see  Contempt   of  Court.   93, 

94. 
For  Nonperformance  of  Impossible  Act.  see 

Criminal  Law,  3. 
For  Violation  of  Statute,  see  Criminal  Law, 

4. 
For   Violation   of   ^funicipal  Ordinance,   see 

Criminal  Law,  70. 
Labor  to  Pay.  see  Criminal  Law.  193. 
EtTect  of  Pardon  on.  see  Criminal  Law.  271. 
As    Cruel     and    Unusual     Punishment,     see 

Criminal  Law.  201-205. 
As    Puni-^hment    for    Crime    Generally,    see 

Crimiiuil  Law.  II.  c. 
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Recovery  of,  in  Action  for  Debt,  see  Debt,  1. 

Excessive,  see  Criminal  Law,  201-205,  218- 
220. 

Question  for  Jury  as  to  Excessiveness  of, 
see  Trial,  108. 

Reasonableness  of,  see  Disorderly  Houses,  7. 

Execution  for,  see  Execution,  3. 

Against  Member  of  Association,  Injunction 
against,  see  Injunction,  230,  232,  233. 

Against  Insurance  Agent,  see  Insurance, 
117. 

By  Justice,  see  Justice  of  the  Peace,  17. 

Levy  for,  see  Levy  and  Seizure,  12. 

Mayor's  Discretion  as  to  Imposing,  see  Mu- 
nicipal Corporations,  126. 

Ordinance  as  to,  see  Municipal  Corpora- 
tions, 274. 

Penalty  as,  see  Penalties,  3. 

As  to  Penalties  Generally,  see  Penalties. 

For  Carrying  Weapons,  Prohibition  against, 
see  Prohibition,  30. 

1.  Va.  Code,  §  1220,  fixing  at  $100,  the 
minimum  fine  for  the  charge  by  an  express 
company  of  rates  greater  than  it  is  author- 
ized to  charge,  and  failing  to  prescribe  a 
maximum  limit,  does  not  violate  Va.  Const, 
art.  1,  §  11,  prohibiting  the  imposing  of  ex- 
cessive fines.  Southern  Exp.  Co.  v.  Com. 
ex  rel.  Walker,  92  Va.  59,  22  S.  E.  809, 

41:436 

2.  A  statute  directing  half  of  a  forfeiture 
or  fine  to  be  paid  to  the  informer  does  not 
violate  Va.  Const,  art.  8,  §  7.  setting  apart 
as  a  permanent  literary  fund  "all  fines  col- 
lected." '  Id. 

3.  A  pecuniary  forfeiture  under  Va.  Code, 
?  1220.  for  the  charge  by  an  express  com- 
pany of  greater  rates  than  it  is  authorized 
to  charge,  is  not  within  Va.  Const,  art.  8. 
§  7,  setting  apart  for  a  literary  fund  all 
fines  collected  for  offenses  committed  against 
the  State.  Id. 

4.  A  legislative  grant  of  fines,  forfeitures, 
and  penalties  accruing  .to  n  county,  when  it 
is  a  mere  gratuity  or  privilege,  without  any 
consideration,  can  be  revoked  at  any  time. 
Watsnn  Seminary  v.  Pike  County  Ct.  149 
]\Io.   r>7.  .50  S.  W'.  880.  ■      45:  675 

Editorial    Notes. 

Tniprisoninent  for.  as  imprisonment  for  debt. 

.34:  6.-)l. 
As  cruel  or  unusual  punisiiinent.    .35:  567. 
f^ffect  of  pardon  on.     15:  395. 
In   l)nilding  and   loan   associations.     35:  215. 


Costributoiy  Negligeiice  of  Person   Injured 

by,  see  Negligence.  241.  242. 
Question  for  Jury  as  to  Reasonableness  of 

Excuse  for  Shooting,  see  Trial,  134,  135. 


FIRE   ALARM   TELEGRAPH. 

Creation    ni    Indebtefliiess    for    Purchase    of, 
see    M',inif'i])al    Corporations.    ,346. 


FIREARMS. 

Riulit    fo  ("iiiry.   ~(0   ran-ying  A\'f'apon''-. 
EvidciMi^    In    •lu<tit\-    Shnotino    of.    sof^    Tvi- 

c]oufo.  21  n.",. 
NeL'Ii'jrMifo   in   Use  of.  spp  X('<_rlii_r(.[i  ~p.  4]-42. 


FIRE  DEPARTMENT. 

Injury  to  Member  of,  by  Falling  into  Eleva- 
tor Well,  see  Elevators,  2.5-28. 

Injury  to  Member  of.  by  Defective  Street, 
see  Highways,  249. 

Municipal  Liability  for  Injury  to  Employee 
of,  see  Municipal  Corporations,  459,  461. 

Liability  for  Injury  to  Fireman  by  Street 
Car,  see  Street  Railways,  109,  110. 

Injury  on  Crossing  Street  Car  Track,  Ques- 
tion for  Jury  as  to,  see  Trial,  376. 

Assumption  of  Risk  by  Fireman,  see  Master 
and  Servant,  278. 

Contributory  Negligence  of  Fireman,  see 
Master  and  Servant,  378;  Railroads, 
319;  Street  Railways,  171,  172. 

Negligence  of  Driver  on  Highway,  see  High- 
ways, 365,  367,  368. 

Imputing  Driver's  Negligence  to  Fireman 
Riding  on  Engine,  see  Negligence,  262. 

Driver  of  iSigine  as  Fellow  Servant  of  City 
Board,  see  Master  and  Servant,  488. 

Ordinance  Limiting  Speed,  see  Highways, 
365;    Municipal   Corporations,    147. 

Municipal  Liability  for  Negligence  of  Fire- 
men, see  Municipal  Corporations,  491- 
494;    and  also  infra,  Editorial  Notes. 

Legislative  Power  to  Fix  Salaries  of  Fire- 
men, see  Constitutional  Law,  299. 

Equal  Privileges  of  Officers  of,  see  Constitu- 
tional Law.  330. 

Appointment  of  Members  of,  by  Governor, 
see  Constitutional  Law,  295.  296. 

Appointment  of  Officers  of,  see  Officers.  40. 

Removal  of  Members  of,  see  Officers,  121, 
122.  138,   149. 

Use  of  Public  Funds  to  Pay  Reward  to.  see 
Public  Moneys,  55.  56. 

Partial  Invalidity  of  Statute  as  to.  see 
Statutes.   109,  110. 

Title  of  Statute  as  to,  see  Statutes,  214. 

Amendment  of  Statute  as  to,  see  Statutes, 
603. 

Tax  for,  see  Taxes,  .321. 

Liability  for  Failure  to  Furnish  Water  for, 
see  Waters.  561-575. 

1 .  A  fireman  who  goes  into  or  upon  a 
burning  building  for  the  purpose  of  extin- 
guishing the  fire  acts  under  a  license  given 
by  the  law,  and  not  by  invitation  of  the 
owner  so  as  to  bring  himself  within  the  rule 
as  to  the  owner's  duty  to  have  the  building 
safe  for  those  whom  he  invites  there.  Wood- 
ruff v..  Bo  wen,  136  Ind.  431.  34  N.  E.  1113, 

22:  198 

2.  Keeping  a  building  in  a  populous  city 
safe  for  firemen  is  not  a  duty  of  the  owner 
at  common  law.  independent  of  any  statute 
or  ordinance.  Id. 

3.  The  right  to  maintain  a  fire  depart- 
ment in  a  city  or  town  is  one  of  the  rights 
vested  in  the  people  of  municipalities  which 
is  to  be  exercised  without  legislative  inter- 
ff-rfnce.  except  as  the  lawmaking  body  pre- 
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Bcribes  rules  to  aid  the  people  of  the  nui- 
nicipiility  in  exercising  such  right.  State 
ex  rel.  Smyth  v.  Moores.  55  Neb.  480,  76  N. 
W.  17«,  41:  624 

4.  A  statute  making  a  fire  department  as- 
sociation the  recipient  of  privilege  or  occu- 
pation taxes  collected  from  insurance  com- 
panies, and  imposing  on  it  the  duty  of 
disbursing  or  administering  the  fund,  is  not 
for  that  reason  unconstitutional,  when  the 
money  is  applied  to  public  use.  Phoenix  As- 
sur.  Co.  V.  Montgomery  Fire  Department, 
117  Ala.  631,  23  So.  843,  42:  468 

Pension  to  firemen. 

Title   of   Statute  as  to   Firemen's   Pension 
Fund,   see   Statutes,   198. 

.5.  The  provision  of  the  Detroit  charter, 
that  a  fireman  totally  disabled  in  the  dis- 
charge of  duty  may  be  placed  on  the  retired 
list,  with  a  pension,  by  a  vote  of  the  fire 
commission,  is  not  mandatory,  but  gives  the 
coimnission  only  an  option  so  to  do;  and 
such  provision  is  no  bar  to  recovery  by  a 
fireman  for  injuries  received  by  him  in  dis- 
charge of  duty,  for  damages  for  which  the 
citv  is  otherwise  liable.  Coots  v.  Detroit, 
75  Mich.  628,  43  N.  W.  17,  5:  316 

Editorial   Notes. 

Liability   of  municipality   for  acts  of.     15: 

781. 
Liability   of   firemen    for   fall   of   wall.     34: 

562, 


FIRE  ENGINE. 

Insurance  of,  see  Insurance,  469. 
Patent  on,  see  Patents,  11. 

■4-—^ ■ 


FIRE  ESCAPES. 

On  Buildings,  see  Buildings,  I.  b. 

Delegation  of  Judicial  Power  as  to,  see  Con- 
stitutional Law,  241,  242. 

Repeal  of  Ordinance  as  to,  see  Municipal 
Corporations,  84. 

Tit^e  of  Statute  as  to,  see  Statutes,  217. 

Special  Legislation  as  to,  see  Statutes,  297. 

Construction  of  Statute  as  to,  see  Statutes, 
511. 

Question  for  Jury  as  to,  see  Trial,  94. 

Editorial   Notes. 

Liability  for  injuries  caused  by  absence  of. 
15:  160. 

At  common  law.     15:  160. 

Effect  of  neglect  of  statutory  require- 
ments.     15:  161." 

Contributory   negligence    as   a   defense. 
15:  161. 

Construction  of   statutes.     15:  161. 
Liability    for    absence    or    condition    of,    to 
tenant    of    part    of    prem- 
ises.    23:  157. 


FIRE    INSURANCE. 

Sec  1*^ sura  lice. 


FIRE  LIMITS. 

See  also   Buildings,    16-20. 

Editorial   Notes. 

Municipal  power  to  prescribe.     12:  150;*  13: 
481,* 


FIREMEN'S  FUND. 


Efi'ect  on,  or  Trustee's  Resignation,  see 
Charities,  108. 

VVho  Entitled  to,  see  Charities,   116. 

Right  of  Beneficiaries  to  Compel  Enforce- 
ment, see  Charities,  118. 

Nature  of  Suit  to  Obtain  Share  in,  see 
Equity,  22. 

Interference  by  Court  in  Division  of,  see 
Courts,  221. 

Guardian's  Right  to  Minor's  Share  of,  see 
Guardian  and  Ward,  9. 


FIRE  PROOF  SHUTTERS. 

On  Buildings,  see  Buildings,  15. 
Effect  of  Failure  to  Comply  with  Ordinance 
Requiring,   see  Bailment,   28. 


FIRES. 

Right  of  Action  for  Damage  by,  see  Action 
or  Suit,  55. 

Right  of  Action  for  Fire  Due  to  Lack  of 
Water  Supply,  see  Parties,  74-79;  Wa- 
ters, 561,  and  also  infra.  Editorial 
Notes,  §  1. 

As  Act  of  God,  see  Act  of  God,  4, 

Time  of  Setting,  see  Arson. 

Liability  of  Bailee  for,  see  Bailment,  27- 
30. 

Destruction  of  Property  by,  as  Defense  to 
Purchase  Money  Note,  see  Bills  and 
Notes,  295, 

Carrier's  Liability  for  Loss  by,  see  Carriers, 
765-770,  778,  704,  795,  941-946. 

Gift  of  Fund  for  Sufterers  from,  see  Chari- 
ties, 115,  117. 

Discrimination  against  Railroads  as  to,  see 
Constitutional  Law,  429-434. 

As  Affecting  Liability  on  Contract,  see  Con- 
tracts, 669,  670,  690-694, 

Review  of  ^Municipal  Regulations  to  Pre- 
vent, see  Courts,  214. 

Measuic  of  Damage  for  Destruction  of 
Buildings  or  Trees  by,  see  Damages, 
419-421. 

Danger  of,  as  Element  of  Damage  in  Con- 
demnation Cases,  see  Damages,  499,  500. 

Caused  by  Lightning  Conveyed  by  Wire  to 
Building,  see  Electricity,  48, 

Presumption  as  to  Cause  of,  see  Evidence, 
426, 

Expert  Opinions  as  to  Danger  from,  see  Evi- 
dence, 1266. 

Opinion  EvidPTice  as  to  Eff'ects  of,  see  Evi- 
dence, 1267,  1268. 
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Evidence  as  to  Origin  of,  see  Evidence,  1561. 

1606,  2209-2212. 
Evidence  as  to  Custom  in  Use  of  Inflamma- 
ble Oils,  see  Evidence,  1731. 
Caused    by    Explosion,   see    Explosions    and 

Explosives,  10. 
Matters    as   to    Fire   Department,    see   Fire 

Department. 
Caused  by  Gas,  see  Gas,  28. 
Liability  for  Loss  of  Property  of  Guest  at 

Hotel  by,  see  Innkeepers,  10. 
Insurance  against  Loss  by,  see  Insurance. 
Liability   of   Lessee   for,   see   ijandlord   and 

Tenant,  98. 
Destruction   of  Leased  Premises  by.   Effect 

on  Liability  for  Rent,  see  Landlord  and 

Tenant,  202-209, 
Set  by  Independent  Contractor,  see  Master 

and  Servant,  706,  707. 
Municipal  Liability  for,  see  Municipal  Cor- 
porations. 471,  542. 
Liabilitv  for  Injury  to  Infant  by,  see  Neg- 
ligence, 120,  121. 
Who  ;May  Maintain  Action   for  Injury  by, 

see  Parties,  16. 
Destruction   of   Party   Wall   by,   see   Party 

Wall,  19. 
Proximate  Cause  of  Loss  or  Injury  by,  see 

Proximate  Cause,  11.  a. 
Liabilitv   of  Railroad  for,  see  Railroads,  II. 

d.  7;   IL  e,  5;  IIL  §  13. 
Question  for  Jury  as  to,  see  Trial,  73,  85- 

90.  454-457.  ' 
Eff"ect  of.  on  Right  to  Specific  Performance, 

see   Specific  Performance.  85. 
I^ss  by,  as  between  Vendor  and  Purchaser, 

see  Vendor  and  Purchaser,   13,   14,  22. 
Liability  of  Warehouseman  for  Loss  by,  see 

^^'arehousemen,  9,  10. 

1 .  The  negligence  of  a  railroad  company 
in  keeping  oil  on  a  station  platform  is  not 
concurrent  with  the  careless  act  of  a  man 
who  starts  a  fire  by  dropping  a  match. 
Stone  v.  Boston  &  A.  R.  Co.  171  Mass.  5.36. 
51  X.  E.  1,  41:  794 

2.  It  is  within  the  legitimate  powers  of 
a  state  government  to  employ  general  means 
for  the  protection  of  the  property,  as  well 
as  the  ])ersons  of  its  citizens.  Cutting  v. 
Taylor.  3  S.  D.  11.  51  N.  W.  949,  15:  691 

?..  Tiie  fact  that  telegraph  and  telephone 
poles  and  wires  prevented  the  extinguish- 
ment of  a  fire  does  not  make  the  company 
owning  them  liabl;^  for  the  loss,  where  the 
owner  of  the  building  burned,  on  whose  land 
thry  stood,  had  built  by  the  side  of  them, 
and  had  permitted  a  tenant  to  use  one  of 
the  wiros.  and  liad  never  objected  to  them  in 
any  way  l)efore  the  fire.  Chaflee  v.  Tele- 
phone &  Teleg.  Constr.  Co.  77  :Mich.  62.j.  43 
\.    W.    10(i4.  6:  4.55 

Negligent  use  of. 

Pr('-.iiiii|itii)ii    of    Xegligenr-e    troin.    see    Evi- 
dence.  555. 

4.  Reasoiiahle  or  ordinary  care  is  the 
measure  of  liability  in  respect  to  fire,  as 
well  a^  in  ot}!er  f  !isc<.  altlmugh  the  care  and 
caution  require']  by  tliis  rule  will  l)e  ])ro- 
f)ortior!Mte  to  tin  daiifrcr.  I)av  v.  H.  C. 
Ak.'N.v   T.unher  Co.  .".4   Minn.   r,-_'i>.  r,r,  \'.  \V. 

24;:.  2:!::^i:i 


5.  Liability  for  fire  used  in  manufactur- 
ing, which  is  communicated  to  and  destroys 
property  of  another,  depends  on  the  manu- 
facturers  negligence   or  misconduct,   "      Id. 

0.  It  is  a  tortious  act  to  start  a  fire  on  a 
bed  of  turf  or  peat  in  a  season  of  great 
di'ought  when  the  ground  is  parched  and  dry, 
so  that  the  fire  will  run  through  the  bed  of 
peat  on  to  another's  land  upon  which  the 
bed  extends,  and  so  as  to  cause  serious  loss 
to  the  latter.  Louisville.  X.  A.  &  C.  R.  Co. 
V.  Nitsche,  126  Ind.  229,  26  X.  E.  51, 

9:  750 

7.  From  the  use  of  fire  under  ordinary 
conditions  negligence  or  wrong  is  not  nec- 
essarily inferable;  but  where  it  is  used  in 
an  improper  manner  or  under  circumstances 
such  as  to  inexcusably  imperil  adjacent 
property,  the  person  so  using  it  is  a  wrong- 
doer. Id. 

8.  Lying  down  to  smoke,  on  hay  or  straw, 
in  a  barn,  and  going  to  sleep,  with  a  lighted 
pipe  in  one's  mouth,  may  be  found  by  the 
jury  to  constitute  negligence.  Lillibridge 
V.  McCann,   117  Mich.  84.  75  X.  W.  288. 

41 :  381 
Screens  for  steamboats. 
Requirement  of,  on  Vessels  Burning  Wood, 

see  Commerce,   24. 
Title  of  Statute  as  to,  see  Statutes.   162, 

163. 
Question  for  .Jury  as  to,  see  Trial,  843. 

9  A  statute  requiring  screens  "of  the 
l)est  approA'ed  kind,  shown  by  experience  to 
be  proper  and  suitable  for  protection  from 
fire."  to  be  used  on  vessels  burning  wood,  is 
not  unreasonable  and  imposes  no  greater 
burden  than  the  common -lavv  rule  in  most 
states  imposes  in  the  case  of  railroad  loco- 
motives. Burrows  v.  Delta  Transp.  Co.  106 
Mich.  582.  64  X.  W.  501,  29:468 

Liability  in  case  of  joint  fires. 

10.  One  whose  negligence  caused  a  fire  is 
not  lia')le  for  property  burned  after  the  fire 
had  met  another  f^re  for  which  no  known  re- 
sponsible  agency  can  be  fixed,  and  either 
fire  would  have  been  alone  sufficient  to  do 
the  damage.  Cook  v.  Minneapolis,  St.  P. 
&  S.  Ste.  M.  R.  Co.  98  Wis.  624,  74  X.  W. 
561,  40:457 

11.  The  rule  of  liability  in  case  of  joint 
wrongdoers  does  not  apply  to  injuries  from 
a  fire  into  which  two  independent  fires  from 
dift'erent  directions  have  merged,  each  of 
which  would  have  been  separately  sufficient 
to  cause  the  loss,  but  only  one  of  which  can 
be  traced  to  a  responsible  agency.  Id. 
Back  fire. 

Question  for  .Tury  as  to  Xegligence  in  Start- 
ing, see  Trial,  456. 

12.  It  is  not  negligence  to  start  a  back 
fire  to  protect  one's  property  from  an  ap- 
oroaeliing  prairie  fire,  provided  it  is  done 
with  the  care  and  diligence  of  an  honest  and 
I)rudent  man  in  guarding  his  property. 
Owen  V.  Cook.  9  X.  D.  134.  81  X.  W.  285.' 

47 :  648 

13.  Burning  grass  around  stacks  of  hay  to 
prevent  their  destruction  by  prairie  fire  is 
not  negligence,  if  done  at  a  suitable  time 
and  place,  with  due  diligence  to  prevent  the 
tire     from    spreading    to    the    property    of 
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others.     Brown  v.  Brooks,   85  Wis.  290,   55 
N.  W.  395.  21 :  255 

14.  Laek  of  reasonable  prudence  in  fail- 
ing to  burn  the  grass  around  one's  stack  of 
hay.  in  order  to  protect  it  from  a  prairie 
fire  started  by  another  person,  may  consti- 
tute such  negligence  as  to  prevent  his  re- 
covery of  damages  for  the  burning  of  the 
stack,  if  he  saw  the  fire  and  danger  in  time 
to  protect  his  property   against  it.  Id. 

Editorial  Notes. 

See  also  Explosions,  III. 

Insurance   against,   see  Insurance,  IX. 

Duty  and  Liability  of  Railroad  Companies 
with  Respect  to.  see  Rail- 
roads, III.  §  13. 

§  I.  Generally. 

Requiring  agent  of  foreign  insurance  com- 
pany to  contribute  to 
maintenance  of  fire  de- 
partment or  firemen's 
fund.      24:  299. 

Liability  for  loss  by  fire  due  to  lack  of  ade- 
quate water  supply.  23: 
146. 

Appropriation  for  protection  against.  14: 
476. 

Police  regulations  for  protection  against. 
10:  187.* 

Right  to  interest  on  value  of  property  de- 
stroyed by  fire.     18:  4.50. 

Who  must  bear  loss  from  fire.     13:  475.* 

§  2.  Liability  for  setting  fires  which  spread 
to  property  of  others. 

See  also  Railroads,  III.  §  13. 

Generally.    21 :  255. 

The  statutory  limitation  of  liability.  21: 
256. 

Negligence  or  misconduct  essential  to  lia- 
bility.    21 :  256. 

What  is  negligence.     21 :  258. 

l.iabilitv  for  acts  of  others.     21:  259. 

Extent  of  liability.    21 :  2.59. 

General  rules.     21:259. 

Effect  of  intervening  property.     21 :  260. 

Intervening  building.     21:260. 

The  effect  of  distance.     21 :  261. 

The  effect  of  time.    21:  261. 

Statutes.    21:261. 

Regulating  prairie  fires.     21 :  261. 

Timber  fires.     21:  262. 

Railroad    fires.      21 :  262. 

Notice.     21 :  262. 

Effect  of  concurring  negligence  of  third  per- 
son in  spreading  fire.  17: 
36. 


FIRE  TAX. 


Equal   Protection   as  to.   see   Constitutional 
Law,  436. 


FIRE   UNDERWRITERS. 

A  corporation  called  a  board  of  fire  un- 
derwriters is  not  such  a  board  within  the 
meaning  of  Minn.  Laws  1895,  chap.  175,  re- 


quiring foreign  fire  insurance  companies  to 
pay  a  percentage  of  their  premiums  to  such 
boards  for  the  support  of  a  salvage  corps, 
without  defining  what  shall  con.stitute  such 
board,  where  neither  the  statutes  nor  the 
charter  of  the  eorpor&tion  require  its  mem- 
bers to  be  engaged  in  the  business  of  fir'',  in- 
surance although  in  fact  they  are  so  en- 
gaged, and  th€re  is  no  provision  that  others 
engaged  in  that  business  in  the  same  city 
shall  be  entitled  to  become  members  or  have 
any  office  in  the  transaction  of  the  business 
of  the  association.  Childs  ex  rel.  Smith  v. 
Firemen's  Ins.  Co.  66  Minn.  393,  69  N.  W. 
141,  35:  99 


FIREWOOD. 


Tenant's   Right   to   Cut,    see  Landlord   and 
Tenant,   128,   129. 


FIREWORKS. 


Judicial  Notice  as  to,  see  Evidence,  107. 

Effect  of  Keeping,  on  Insurance,  see  In- 
surance, 487,  771,  772. 

Municipal  Authority  to  Expend  Public  Mon- 
ey for,  see  Municipal  Corporations,  54. 

Municipal  Liability  for  Injury  by,  see 
Municipal  Corporations,  444,  445,  472- 
475. 

1.  No  liability  attaches  to  the  owner  of 
a  private  park  for  an  injury  caused  by  the 
premature  explosion  of  a  bomb  at  an  ex- 
hibition given  by  a  manufacturer  of  fire- 
works, under  a  contract  with  the  owner,  al- 
though the  injured  person  was  upon  the 
grounds  at  the  invitation  of  the  owner  and 
in  consideration  of  an  entrance  fee,  and  the 
explosion  of  the  bomb  was  due  to  careless- 
ness in  its  construction  or  in  setting  it  off, 
where  the  person  in  charge  of  the  fireworks 
was  skilled  in  their  manufacture  and  in  set- 
ting them  off,  and  the  owner  of  the  park 
exercised  no  control  over  the  exhibition,  and 
omitted  no  reasonable  precaution  for  the 
safety  of  spectators.  Sebeck  v.  Piatt - 
deutsche  Volksfest  Verein  (N.  J.  Err.  & 
App.)    64   N.    J.    L.    624,   46   Atl.    631. 

.50:  199 

2.  Bombs  are  not  within  the  prohibition 
of  N.  J.  Gen.  Stat.  p.  1478,  prohibiting  the 
vending,  burning,  or  exploding  of  fire- 
crackers, squibs,  turpentine  balls,  or  fire 
serpents.  Id. 
Liability  of  manufacturer  or  dealer. 

3.  A  manufacturer  or  dealer  in  dangerous 
articles  intended  for  use — such  as  fire- 
works— is  not  liable  for  an  injury  resulting 
from  the  negligence  or  improper  use  of  them 
bv  the  purchaser  or  a  third  person.  Wvllie 
v!  Palmer,  137  N.  Y.  248.  33  N.  E.  381.' 

19:  285 

4.  The  negligence  in  discharging  fireworks 
at  a  Fourth  of  July  celebration,  of  a  boy 
sent  by  the  dealer  from  whom  the  fire- 
works were  purchased  merely  as  the  helper 
of  a  man  whom  he  sent,  on  request  of  the 
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eonimittee  who  bought  the  fireworks,  to 
assist  in  the  display,  will  not  make  the 
dealer  liable,  where  the  committee  had  full 
charge  of  the  arrangements,  and  the  boy, 
when  making  the  discharge  complained  of, 
was  obeying  the  ord^s  of  one  of  the  com- 
mittee. Id. 

5.  A  dealer  in  fireworks  does  not  become 
liable  as  a  contractor  to  give  a  display  of 
the  fireworks  by  furnishing,  on  request  of 
the  purchaser  of  a  certain  quantity,  a  man 
to  assist  in  discharging  the  fireworks,  where 
the  purchaser  and  other  members  of  a  com- 
mittee have  full  charge  of  the  display  and 
all  arrangements  therefor.  Id. 
Assumption  of  risk  from. 

6.  A  voluntary  spectator  of  a  display  of 
fireworks  in  a  highwaj'  must  be  held  to  as- 
sume the  risk  of  injury  from  accident  with- 
out negligence,  although  the  show  is  un- 
authorized. Scanlon  v.  Wedger,  156  Mass. 
462.  .31  X.  E.  642.  ^  16:  395 

Editorial   Notes. 

Liabilitv    for    injuries    caused   by    discharge 
of.     16:  395. 


FISH    COMMISSIONER. 


Editorial   Notes. 
Right  of  woman  to  be.       38:  211. 


FISHERIES. 


I.  Public   Fisheries   (Jeiierally. 

a.  In  General. 

b.  Regulation    and   Protection. 
II.  Private  Rights. 

ni.  Shell  Fish,  Oysters,  and  Clams. 
IV.  Editorial  Notes. 

Right  to  Appeal  from  Acquittal  on  Charge 
of  Illegal  Fishing,  see  Appeal  and  Er- 
ror. 52. 

Equal  Protection  and  Privileges  as  to,  see 
Constitutional  Law.  309. 

Registration  and  License  of  (iuides,  see  Con- 
stitutional  Law,   079. 

Judicial  Notice  a<  to  Fisli.  see  Evidence, 
131. 

Presumption  as  to  Contiiniaiice  of  Nuisance 
Caused  bv  Keeping  Fish,  see  I'vidence, 
423. 

Fish   Market   in   Harbor,   see  Harbors.  4. 

Fisli  as  Subject  of  Larceny,  see  Larceny,  4. 

Neglii^ciit  Tiijurv  to  Net,  see  Negligence, 
1.56,    246.' 

Net-  as  Nuisance,  see  Nuisances.  90,  91; 
Waters.    102. 

Destnictioti  of  Net  as  Nnisaiiee.  see  Nui- 
sance^.  ]?,S. 

Do  ■iv\\c\\t>n  nt  Fish  a<  Nui-^niicp,  see  Niii- 
saiii-cs.  ')'). 

Jiijiincfinn     aL;aiii-t     Xui-anrc    (u.    sop     N'lii- 

-;M...w.     80, 

S|i.',i,i!    I..L.M~l;ition  a-  m.   -,.e   Staiiiio-.  :!S1 

."iS;;. 
x\s   to   i.:iMir>    Law-.   -OP   (laino    Faw^. 


I.  Public  Fisheries  Generally. 

a.  In   General. 

In  Mississippi  River,  see  Boundaries,  3. 
Crossing  L-ncultivated  T-and  to  Reach  Water 

as    a    Trespass,    see    Eminent    Domain, 

229. 
Right    to    Fish    on    Meandered    Lake,    see 

Waters,  21. 
See  also  infra,  29-32;  Waters,  151,  152. 
For  Editorial  Notes,  see  infra,  IV.  §§  2,  3. 

1.  Boatable  waters  within  the  meaning 
of  Vt.  Const,  chap.  2,  §  40,  giving  the 
right  to  fish  "in  all  boatable  and  other 
waters  (not  private  property),"  are  waters 
that  are  of  common  passage  as  highways 
for  business  or  pleasure,  and  do  not  in- 
clude all  waters  which  may  be  boatable 
in  fact.  New  England  Trout  &  S.  Club 
V.  Mather,  68  Vt.  338,  35  Atl.  323,     33:  569 

2.  An  injury  to  a  public  fishery  in  navi- 
gable waters,  which  aflfects  all  alike  who 
fish  in  that  locality,  will  not  sustain  a 
private  suit  by  a  fisherman  who  has  no 
special  privilege  or  right  to  fish  at  the  place 
affected.  Kuehn  v.  Milwaukee.  83  Wis.  583, 
.^3  N.  W.  912,  '  18:  553 

3.  The  rights  of  fishery  and  privileges  of 
the  shore  to  which  the  people  of  Rhode  Is- 
land are  entitled,  under  the  Constitution  of 
the  state,  guaranteeing  a  continuance  of 
the  rights  previously  existing  under  the 
charter  and  usages  of  the  state,  are  not 
violated  by  filling  or  partially  filling  a 
cove  basin  covered  by  tide  water,  under 
the  authority  of  an  act  of  the  general  as- 
sembly, where  it  appears  that  the  fisheries, 
if  they  had  not  wholly  ceased  to  exist,  at 
least  had  ceased  to  have  any  substantial 
value.  Clarke  v.  Providence,  16  R.  I.  337, 
15  Atl.  765,  766,  1 :  725 

4.  No. rights  in  favor  of  fishermen  now 
exist  by  virtue  of  the  proviso  in  the  prov- 
ince charter  of  Massachusetts  bay,  that  the 
rights  of  English  subjects  to  fi.sh,  etc.,  and 
to  erect  wharves,  etc..  upon  waste  lands 
not  in  the  possession  of  particular  proprie- 
tors, should  not  be  abridged.  Attorney 
General  ex  rel.  Adams  v.  Tarr,  148  Mass. 
3(»9,    19   N.    E.    358.  2:  87 

5.  The  unorganized  public  cannot  acquire 
the  right  of  fishing  in  a  pond,  either  by 
grant  or  by  prescription,  even  if  each  in- 
dividual member  of  such  public  acquires 
the  riiht.  Turner  v.  Hebron.  61  Conn.  175, 
22  Atl.  951,  14:  386 

b.  Regulation  and  Protection. 

Prohibiting    Shipment    of   Fish    from    State, 

-■oe   Commerce,   78-80. 
Equal   Protection  and   Privileges   as  to.  see 

Constitutional  Law,   522-525. 
Due   Process  as  to,  see  Constitutional  Law, 

7oO.  775,  908. 
Police  Power  as  to.  see  Constitutional  Law, 

nso-98.>. 

Tiijuiiftion  again-^t   De-itruction  of  Fish,  see 

InjunctioTi,  IGi). 
Seo  ;iNo  infra.  2S.  .'J.')  .38. 
Fur  IMitorial   Notes,  see   infra,   TV.   §   3. 
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6.  For  tlip  purpose  of  regulating  fishing 
therein,  a  state  may  claim  jurisdiction  over 
a  bay  within  its  borders,  the  headlands  at 
the  mouth  of  which  are  less  than  2  marine 
leagues  apart,  although  the  distance  be- 
tween the  opposite  shores  of  the  bay  with- 
in the  headlands  is  more  than  that;  and  it 
may  prevent  a  citizen  of  another  state  from 
taking  fish  in  such  bay,  although  he  is  us- 
ing a  vessel  duly  enrolled  and  licensed  un- 
der the  laws  of  the  United  States  for  car- 
rying on  such  fishery, — at  least  in  the  ab- 
sence of  any  law  of  Ckjngress  relating  to 
the  subject  and  of  all  discrimination  against 
citizehs  of  other  states.  Com.  v.  Man- 
chester, 152  Mass.  230,  25  N.  E.  113.     9:  236 

7.  A  statute  making  it  unlawful  to  fish 
in  any  of  the  streams,  ponds,  or  lakes  of  the 
state  for  brook,  speckled,  or  lake  trout,  with 
intent  to  sell  or  trade  fish  so  caught,  is 
not  unconstitutional  as  operating  to  give 
wealthy  sportsmen  more  than  their  just  and 
equal  share  of  the  fish.  State  v.  Dow,  70 
N.  H.  286,  47  Atl.  734,  53:  314 

8.  The  legislature  may  pi-ohibit  the  tak- 
ing of  fish  from  the  waters  within  the  state 
during  certain  seasons  of  the  year,  and 
may  regulate  the  manner  in  which  they 
mav  be  taken  during  other  portions  of  the 
vear.  State  v.  Lewis,  134  Tnd.  250.  33  N. 
E.  1024,  20:  52 

9.  The  state  has  a  right  to  protect  fish 
in  all  streams  through  which  they  have  free- 
dom of  passage  to  and  from  the  public 
fishing  grounds,  although  they  flow  over 
lands  entirely  subject  to  private  ownership. 
People  V.  Truckee  Lumber  Co.  116  Cal.  397, 
48  Pao.  374,  .39:  581 

10.  A  riparian  owner's  exclusive  right  to 
fish  in  the  water  upon  his  own  land  does 
not  include  the  right  to  destroy  the  fish 
he  does  not  take.  Id. 

11.  The  attorney  general  may  proceed 
without  the  intervention  of  a  private  rela- 
tor to  enjoin  the  unlawful  destruction  of 
fish.  Id. 
Possession,  selling,  or  offering  for  sale. 

As  Affecting  Interstate  Commerce,  see  Com* 

merce.   91.   92. 
See    also    infra,    38. 

12.  TTaving  in  possession  during  the  close 
spsisoTi  fish  purchased  in  Canada  is  not  a 
violation  of  the  Xew  York  fisheries,  game, 
and  forest  law.  §§  HO,  112.  forbidding  any 
person  to  catch,  kill,  or  be  possessed  of  cer- 
tain fi^li  during  the  close  season  therein 
prescribed,  since  the  purpose  of  such  statute 
is  only  to  protect  fish  in  waters  of  the 
state,  and  the  possession  intended  to  be  pro- 
hibited is  therefore  only  of  fish  caught  or 
killed  in  such  waters.  People  v.  Euflfalo 
Fish  Co.  164  N.  Y.  93,  58  N.  E.  34,       52:  803 

13.  The  possession  within  the  state  for 
the  purpose  of  sale,  of  trout  lawfully  caught 
in  another  state,  is  subject  to  Or.  Laws 
IS99.  p.  199,  making  it  unlawful  to  sell,  of- 
fer ior  sale,  or  have  in  possession  for  sale 
any  spccii^s  of  trout  at  any  time,  witliout 
resi'rving  any  open  season  or  making  any 
saving  clause  under  which  trout  inav  be 
sold.  State  V.  Schunian.  .36  Or.  16.  58' Pac. 
66!,  47:  153 


t  14.  Having  in  possession  or  offering  for 
)  sale  during  the  close  season  fish  caught 
when  it  was  lawful  to  catch  them  is 
not  an  offense,  under  the  Oregon  act  of  1891 
to  protect  salmon,  as  amended  in  1893, 
which  prohibits  fishing  for  salmon  in  cer- 
tain waters  during  seasons  specified,  and 
also  makes  it  unlawful  to  have  in  posses- 
.  sion  or  offer  for  sale  during  close  seasons 
any  such  fish  "which  may  be  caught  in 
any  of  these  streams  as  aforesaid."  State 
V.  McGuire,  24  Or.  366,  33  Pac.  666,     21 :  478 

15.  The  penalty  for  selling  or  offering  for 
sale,  or  having  in  possession,  any  trout 
which  is  not  alive,  during  the  close  season, 
which  is  imposed  by  Mass.  Stat.  1884,  chap. 
171,  §  53,  extends  to  trout  artificially  propa- 
gated on  one's  own  premises,  in  view  of  § 
26,  which  declares  that  such  trout  may  be 
sold  at  all  times  for  purposes  of  culture 
and  maintenance,  but  not  for  food  during 
close  seasons.  Com.  v,  Gilbert,  160  Mass. 
157,  35  N.  E.  454,  22:  439 
Mode  of  fishing. 

Police  Power  as  to.  see  Constitutional  Law, 

980,  981. 
Injunction  to  Compel  Removal  of  Nets,  see 

Injunction,  24. 
See  also  supra,  8. 
For  Editorial  Notes,  see  infra,  TV.  §  3. 

16.  The  owner  of  a  lake  has  no  constitu- 
tional right  to  the  fish  therein,  which  is 
unwarrantably  interfered  with  by  prohibit- 
ing them  to  be  taken  except  in  a  specified 
manner.  Peters  v.  State,  96  Tenn.  682, 
36  S.  W.  399,  33:  114 

17.  The  exception  of  private  ponds  from 
a  statutory  provision  making  it  unlawful 
to  take  fish  in  any  way  except  by  rod  or 
line  does  not  extend  to  a  so-calIe<'  lake 
covering  an  area  of  1,040  acres,  of  which 
one  person  owns  1,000  acres  and  another 
the  remaining  40  acres.  Id. 

18.  A  lake  wholly  upon  lands  of  a  private 
owner,  and  connected  with  an  unnavigable 
river  oTily  during  times  of  high  water,  is 
included  within  a  statutory  prohibition 
against  fishing  with  a  seine  during  a  cer- 
tain part  of  the  year  in  "any  of  the  rivers, 
creeks,  streams,  ponds,  lakes-,  sloughs,  bay- 
ous, and  other  water  courses"  within  the 
state.  People  v.  Bridges.  142  111.  30,  31 
N.  E.  115,  16:  684 

19.  The  exception  of  lakes  having  an  area 
of  15  square  miles  and  over,  and  subject 
to  overflow  or  back  water  from  the  Missis- 
sippi river,  which  is  made  in  a  statute  pro- 
hibitin<T  the  taking  of  fish  except  by  rod 
or  line,  is  not  an  arbitrary  and  unnatural 
exception,  but  is  a  reasonable  and  valid  one, 
resting  on  the  idea  that  such  lakes,  being 
periodically  replenished  from  the  river,  are 
not  liable  to  suffer  a  material  waste  or 
destruction  of  their  stock  of  fish  as  lesser 
lakes  or  streams  would.  Peters  v.  State, 
96  Tenn.  082,  30  S.  W.  399.  33:  114 

20.  The  taking  of  fish  with  nets  in  speci- 
fied \^aters  Tuay  be  prohibited  by  the  leg- 
islature,  and   the    setting  of   nets    for    that 

I  purpose  declared  to  be  a  public  nuisance. 
I  Lawton  v.  Steele,  119  X.  Y.  226.  23  X.  E. 
'  878.  7:  134 
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21.  Mass.  Stat.  1886,  chap.  192,  regulating 
the  using  of  nets  or  seines  for  taking  fish 
in  the  waters  of  Buzzard's  bay,  repeals  by 
implication  Mass.  8tat.  1865,  chap.  212,  so 
far  as  the  latter  relates  to  the  taking  of 
menhaden  by  the  use  of  a  purse  seine  in 
the  waters  of  that  bay.  Com.  v.  Man- 
chester, 152  Mass.  230,  25  N.  E.  113,  9:  236 
Possession  of  nets. 

Due  Process  in  Seizure  of  Illegal  Nets,  see 
Constitutional  Law,  907. 

22.  The  possession  of  a  gill  net  or  seine, 
except  it  is  for  the  purpose  of  use  in  cer- 
tain waters  specified  by  statute  in  which 
the  use  thereof  is  permitted,  may  be  made 
by  statute  a  criminal  off"ense.  State  v. 
Lewis,  134  Ind.  250,  33  N.  E.  1024,      20:  52 


II.  Private   Rights. 

Measure  of  Damages  for  Injury  to  Fishing 
Xet,   see   Damages,   613. 

Right  to  Fish  from  Boat  as  an  Easement, 
see  Easements,  69,  71. 

Condemnation  for  Private  Pond,  see  Em- 
inent Domain,   1.30. 

Condemnation  of  Right  to  Fish,  see  Em- 
inent Domain,  40. 

By   Custom,   see  Custom,   9. 

See  also   supra,  9,   10.   16-19:   infra.  34. 

For  Editorial  Notes,  see  infra,  IV.  §§   1-3. 

23.  The  right  of  fishing  in  fresh  water 
non -navigable  streams  is  in  the  riparian 
owners.     CriflRth  v.  Holman,  23  Wash.  347, 

63  Pac.  239,  54:  178 

24.  The  right  to  take  fish  in  any  water 
which  is  not  navigable,  although  it  belongs 
prima  facie  to  the  owner  of  the  soil,  be- 
longs with  the  ownership  of  the  water,  if 
that  is  separated  from  the  ownership  of 
the  soil.  Turner  v.  Hebron.  61  Conn.  175, 
22  Atl.  951,  '  14:  386 

25.  The  Maryland  statute  for  the  protec- 
tion of  fish  in  artificial  ponds  has-  no  ap- 
plication to  a  cove  of  navigable  water. 
Sollers  v.   Sollers.  77   Md.   148.  26  Atl.    188. 

20:  94 

26.  Tlio  construction  of  a  wire  fence 
across  the  mouth  of  a  cove  does  not  give 
one  such  a  possession  of  fish  caught  and 
placed  in  the  water  therein  that  he  can 
retain  title  to  them  after  they  are  thus 
restored  to  their  natural  element.  Id. 

27.  The  common  law  gives  no  right  to 
fish  in  a  pond  on  private  land  of  another 
p(!rson.  even  if  the  fish  are  the  property 
of  the  state.  Miicu  they  cannot  be  reached 
without  trespassing  on  private  propertv. 
Albright    v.    Cortright    (X.  J.  Err.  &  App.) 

64  X.  .1.   L.  .3.30.  4.-)  Atl.  6.34.  48:  616 

28.  A  license  to  ircspass  on  private  prop- 
erty ti)  lish  in  a  pond  which  has  been 
stocked  liv  tho  piilijic  is  nrit  given  by  the 
Xcw  .lcr>('\-  >tat\itcs  coiicci-ning  fish  and 
patnc.  and  conld  not  1)0  given  by  the  leg- 
islature. Jd. 

■J!i.  ri~hing  in  a  navigatile  ri\<T  wiflihoo-k 
and  line  from  a  rri\\])(iat .  a^iain^t  the  will 
mill  |,r<iiest  of  the  owner  df  the  lianks 
anil    lie<l    (if    the    stream,    i^    an    ('xereise    of 


a  right  given  to  the  public  under  Wis.  Laws 
1893,  chap.  307,  §  20,  and  not  a  trespass. 
Willow  River  Club  v.  Wade,  100  Wis.  86, 
76  X.  W.  273,  42:  305 

Prescriptive  rights. 
For  Editorial  Xotes,  see  infra,  IV.  §  2. 

30.  A  person  cannot  claim  by  prescrip- 
tion merely,  as  one  of  the  public,  a  right 
to  fish  on  private  land  of  another,  because 
the  public  cannot  prescribe.  Albright  v. 
Cortright  (N.  J.  Err.  &  App.)  64  X.  J.  L. 
330.  45  Atl.  634,  48:  616 

31.  An  exclusive  right  of  fishing  in  a  pub- 
lic navigable  river  cannot  be  established  by 
prescription  where  it  was  not  perfected  be- 
fore the  state  succeeded  to  the  rights  of  the 
Crown,  since,  the  state  being  without  power 
to  grant  an  exclusive  right,  none  will  be 
presumed.  Slingerland  v.  International 
Contracting  Co.  169  N.  Y.  60,  61  N.  E. 
995,  56:  494 

32.  The  exclusive  right  to  fish  in  a  pond 
may  be  gained  by  one  who  excludes  all 
others  from  fishing  therein  without  his  per- 
mission during  the  whole  period  of  the  stat- 
ute of  limitations,  although  from  time  im- 
memorial all  members  of  the  unorganized 
public  had  fished  therein  a.s  a  matter  of 
right,  and  a  part  of  the  soil  under  the 
pond  belongs  to  a  town,  and  the  title  to 
another  part  has  been  lost  or  abandoned. 
Turner  v.  Hebron,  61  Conn.  175,  22  Atl. 
951,  14:  386 


III.     Shell  Fish,  Oysters,  and  Clams. 

Local  Option  as  to  Mode  of  Taking  Oysters 
see  Constitutional  Law,  181. 

Cotenancy  in  Oyster  Bed,  see  Cotenancy, 
14. 

Destruction  of  Oysters  by  Sewage,  see  Em- 
inent Domain,  259. 

Title  of  Statute  as  to,  see  Statutes.  179, 
180,  277. 

Tax  on  Sales  of  Oysters,  see  Taxes.  49.  .50. 

Designation  of  Place  for  Planting  Oysters, 
see  Waters,  111. 

For  Editorial  Xotes,  see  infra,  IV.  §§  2,  3. 

33.  Any  inhabitant  may  take  shell-fish 
anywhere  in  the  waters  of  the  state  and 
on  the  shores  below  high-water  mark  as  it 
exists  from  time  to  time,  in  the  absence  of 
anv  express  restriction  on  such  right.  Al- 
len v.  Allen,  19  R.  I.  114,  32  Atl.  166.  30:  497 

34.  Disturbing  the  thatch  of  a  riparian 
owner  by  digging  clams  below  high- water 
mark  is  not  a  trespass,  as  the  public  right 
of  fishery  is  paramount  to  the  private  right 
to  cut  grass  or  sedge.  Id. 
Regulation  and  protection. 

Restricting  Shipment  of  Oysters  from  State, 

see  Commerce,  79,  80. 
Uniformity  of  License  Tax  on  Oyster  Busi- 
ness, see  License,   130. 
Certaintv    of   Statute   as    to.    see   Statutes, 

62.  63. 
For  Editorial  Xotes,  see  infra.  IV.  §  3. 

.S5.  The  common  right  of  the  public  and 
the  right  of  regulation  are  the  same  in  re- 
gard 111  -liell  fish  as  in  regard  to  swimming 
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fish.     Com.  V.  Hilton,  174  Mass.  29,  54  N.  E. 
362,  45:475 

36.  A  statute  authorizing  the  granting  of 
a  license  for  taking  oysters  in  public  waters 
is  altogether  invalid  when  it  limits  the 
privilege  to  taxpayers.  Gustafson  v.  State, 
40  Tex.  Crim.  Rep.  67,  48  S.  W.  518,   43:  615 

37.  A  town  regulation  prohibiting  all  per- 
sons from  digging  clams  on  certain  flats 
without  a  permit,  Avhich  will  be  granted 
only  to  residents  of  the  town,  is  not  un- 
constitutional or  in  violation  of  Mass.  Pub. 
Stat.  chap.  91,  §  68,  as  amended  by  Mass. 
Stat.  1889,  chap.  391,  which  expressly  saves 
to  every  inhabitant  of  the  commonwealth  a 
right  to  take  them  without  permit  "for 
his  own  family  use."  and  a  limited  quantity 
for  bait.  Com.  v.  Hilton,  174  Mass.  29,  54 
N.  E.  362,  45:  475 

38.  Oysters  taken  from  waters  outside  of 
the  state  are  not  within  the  provisions  of 
Md.  Acts  1900,  chap.  380,  §  8,  making  it  a 
misdemeanor  to  have  possession  of  oysters 
which  contain  more  than  5  per  cent  of 
shells,  or  which  are  less  than  21/2  inches 
from  hinge  to  mouth,  since  this  act  is  an 
amendment  to  Md.  Code,  art.  72,  the  ob- 
vious purpose  of  which  was  so  to  regulate 
the  taking  of  oysters  from  the  waters  of 
that  state  as  to  preserve  to  its  citizens  the 
benefit  of  its  ovster  beds.  Tyler  v.  State. 
93  Md.  309,  48*Atl.  840.  52:  100 


IV.  Editorial   Notes. 

§  I,  In  general. 

Injury  to  fishing  rights  by  attempted  exer- 
cise  of   rights   of   naviga- 
tion.    64:  982. 
Right  of,  separated   from  upland.     40:  393. 
Public  right  of  access  to  water  for  fishing. 

41 :  268. 
§  2.  Right  to  fish. 
Public   right   of    fishery.      60:481. 
Grant  of  exclusive  right  to  individual.     60: 
487. 
Right  to  make.     60:  487. 
How   made.     60:  491. 
Private  grants.     60:  495. 
Prescriptive  rights.     60:  496. 
In  general.     60:  496. 
By   custom.     60:  498. 
Kinds  of  fishery.     60:  499. 
Public   regulation.     (iO:  499. 
How  exercised.     60:  -507. 
Rights  in  lakes  and  ponds.     60:  512. 
Other  rights.     60:  514. 
Shell  fisheries.     60:  516. 

Public  rights.     60:  516. 
Private  rights.     60:  520. 
Extinction.     60:  522. 
Protection  of.     60:  .523. 
Public  right  of  access  to  water  for  purpose 

of  fishing.     41 :  268. 
NavigaVdlitv    for    pinpo-e    of    right    to    fish. 

42:  324. 
Subordinate  to  that  of  iiaviLration.     H:  SOT."' 
§  3.  Governmental    control    over    right    of 

fishery. 
Generally.      39;  .-.81. 
A^  l)('twee)i  governiiifiit^.     .'59:  582. 


Aa  between  governments  and  their  subdivi- 
sions.   39:  582. 
General  right  to  regulate  fishery.     39:  582. 
Power  to  grant   rights  to  individual.     39: 

583. 
Right  of  individual.     39:  584. 
Power  to  interfere  with  private  right.     39: 

584. 
Close  time.     39:  585. 
Method  of  taking  fish.     39:  585. 
Regulation  of  stream  because  of  fish.     39: 

587. 
Right  to  prevent  obstruction  of  stream.    39: 

587. 
Preservation  of  fish  in  public  waters.     39: 

588. 
Statutes  which  have  been  passed.     39:  589. 
Powers  of  local  authorities.     39:  589. 
Powers  of  fish  oflficers.     39:  589. 
Pollution  of  water.     39 :  589. 
Regulation   of   lobster  fishing.      39:  590. 
Regulation  of  oyster  fishing.     11:  583. 
Penalty   and   its   infliction.     39:  590. 
•Joint   offense.     39:  590. 
Intent.     39:  591. 

Constitutional  provisions.     39:  591. 
Cruel  and  unusual  punishment   of  off^enses 

against   laws   relating   to. 

35:  572. 

♦-»♦ 


FISHING  NETS. 

Due  Process  in  Seizure  of,  see  Constitutional 
Law,  907. 

Mea.sure  of  Damage  for  Injurv  to,  see  Dam- 
ages, 613. 

Possession  of,  as  an  Oft'ense,  see  Fisheries, 
22. 

Negligent  Injury  to,  see  Negligence,  156.  246. 

As  Nuisance,  see  Nuisances,  90,  91,  1.38; 
Waters.  162. 


FISH  WAYS. 


In  Dams,  see  Commerce,  6c;  Dams,  10;  In- 
dictment, etc.,  71. 

Acquittal  of  Charge  of  not  Maintaining,  see 
Judgment,  226. 

Jurisdiction  as  to  Nuisance  by  Dam  With- 
out, see  Justice  of  the  Peace,  18. 


FITNESS. 
Warrantv  of,  see  Sale.  II.  c. 


FIXED   LIABILITY. 

What  is,  see   liankrupti  y.  32-35. 


FIXTURES. 


1.  (Jeiieral  Rules. 
11.   Wliat  Are.  (U-nerally. 
III.  Uetweeii   Vendor  and   Pun  baser. 
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FIXTURES,  I.,  II. 


IV.  Between   Landlord  and  Tenant. 
v.  Effect  of  Mortgage. 
VI.  Remedy. 
VII.  Editorial  Notes. 

Parol  Agreement  as  to,  see  C!ontractSj   178, 

179. 
Conversion  of,  by  Cotenant,  see  Cotenancy, 

12. 
Estoppel  as  to,  see  Estoppel,  66. 
Levy  on,  see  Levy  and  Seizure,  21,  22,  44. 
Question  for  Jury  as  to,  see  Trial,  165. 


I.  General  Rules. 

See  also  infra,  27. 

For  Editorial  Notes,  see  infra,  VII. 

1.  One  of  the  tests  of  whether  personal 
property  retains  its  character  or  becomes 
a  fixture  is  the  uses  to  which  it  is  put. 
If  it  is  placed  on  the  realty  to  improve  it 
and  make  it  more  valuable,  it  is  some  evi- 
dence that  it  is  a  fixture;  but  if  it  is  placed 
there  for  a  use  that  does  not  enchance  the 
value  of  the  realty,  this  is  some  evidence 
that  it  is  personal  property.  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Morgan,  42  Kan.  23,  21 
Pac.  809,  4:  284 

2.  In  determining  what  is  a  fixture  the 
simple  criterion  of  physical  annexation  is 
so  limited  in  its  range  and  so  productive  of 
contradiction  that  it  will  not  apply  with 
much  force.  Id. 

.3.  Whether  a  structure  is  a  fixture  or  not 
depends  on  the  nature  and  character  of  the 
act  by  which  it  is  put  in  its  place  and  the 
purpose  for  which  it  is  intended  to  be  used. 
Hopewell  ]Mills  v.  Taunton  Sav.  Bank,  150 
Ma.ss.  519,  23  N.  E.  327,  6:249 

4.  The  criterion  of  an  immovable  fixture 
is  the  united  application  of  three  requisites: 
( 1 )  Real  or  constructive  annexation  of  the 
article  in  question  to  the  freehold;  (2)  ap- 
propriation or  adaptation,  to  the  use  or  pur- 
pose, of  that  part  of  the  realty  with  which 
it  is  connected;  (3)  the  intention  of  the 
party  making  the  annexation  to  make  the 
artich^  a  permanent  accession  to  the  free- 
hold. Binklev  v.  Forkiior.  117  Ind.  176,  19 
X.  E.  75.3.      '  3:  .33 

5.  The  intention  of  the  parties  immediate- 
ly concerned,  who  have  agreed  tliat  property 
ainipxed  to  the  soil  sliall  retain  its  char- 
acter as  personalty,  will  prevail  except  as 
against  innocent  purchasers  witliout  notice. 
iiiilc>s  tlie  ]n-operty  be  of  sucli  a  nature  that 
it  necessarily  becomes  incoijioratcd  into  and 
a  part  of  tlie  realty  by  the  act  aTul  manner 
of  annexation.  Id. 


TT.  What    Are.    Cciirrally. 

liiirdf-n   of   Proof  a-  id    [nicnt    to   Aiiiiox.  <cc 

l''.vi(]enfc.    .'Ud. 
lA  iili'llii'    a'^    to    Inti'iit     ill     \Hi\iiii;    to    l'|-(Mli 

!-,,.<,   coo   I'lviili'iirc.    177ti. 
Fui-     I'jlitorial    Note--,    -i-i'    iiilia.    \"11. 

•l.  The  \'('nclor  of  pci--oiial  pioprrty  -old  i. 
be,   and    in   fact,   atiar!ir,I    i,,    i-imI    f^iatr    li\ 


the  owner  thereof,  or  with  his  consent,  as 
a  permanent  improvement,  may  by  con- 
tract with  such  owner  preserve  the  chattel 
character  of  the  accession.  Fuller-Warren 
Co.  V.  Harter,  110  Wis.  80,  85  N.  W.  698. 

53:  603 

7.  Heating  apparatus  bought  by  a  man 
under  contract  reserving  title  in  the  seller, 
and  permanently  placed  in  a  building  owned 
by  himself  and  his  wife  by  entireties,  does 
not  become  a  fixture  so  as  to  prevent  its 
removal  for  nonpayment  of  the  purchase 
money,  if  removal  will  not  materially  in- 
jure it  or  the  building,  since  there  is  no 
unity  of  title  in  it  and  the  real  estate. 
Schellenberg  v.  Detroit  Heating  &  Lighting 
Co.  130  Mich.  439,  90  N.  vv^.  47,  57:  632 

8.  A  railroad  constructed  bj^  one  party 
upon,  the  land  of  another,  from  materials 
furnished  by  the  latter,  under  an  express 
agreement  that  the  road  shall  be  the  prop- 
erty of  the  owner  of  the  land,  and  shall 
remain  so  until  paid  for  by  the  party  con- 
structing it,  when  a  bill  of  sale  shall  be 
made  to  the  latter,  is  a  fixture  and  a  part 
of  the  realty.  Webster  Lumber  Co.  v.  Key- 
stone Lumber  &  Min.  Co.  51  W.  Va.  545, 
42  S.  E.  632,  66:  33 

9.  Stock  mantels  sold  separately  and 
made  adaptive  to  any  kind  of  a  house, 
and  which  support  themselves  without  any 
fastenings,  or  may  be  fastened  merely  by 
screws  to  render  them  more  stable^*  and 
bath  tubs  resting  upon  legs  and  attachable 
to  any  heating  system,  and  a  hot -water 
heater  attached  to  a  building  only  by  its 
plumbing  connections, — do  not  constitute 
fixtures  as  matter  of  law,  but  may  be  found 
by  a  jury  to  be  removable.  Philadelphia 
Mortg.  &  T.  Co.  v.  Miller,  20  Wash.  607, 
56  Pac.  382,  44 :  559 

10.  The  annexation  of  chairs,  stage,  stage 
fixtures,  and  drop  curtain  to  a  theater  by 
the  owner  of  a  majority  of  the  stock  of 
the  corporation  having  title  to  the  build- 
ing, in  order  to  make  possible  the  use  of  the 
building  for  the  purpose  for  which  it  was 
erected,  and  to  facilitate  the  recovery  of 
money  expended  in  its  construction,  without 
any  agreement  that  they  shall  remain  his 
personal  property,  makes  them  a  part  of  the 
building,  so  as  to  pass  under  an  execution 
sal«  thereof.  Murray  v.  Bender,  60  C.  C.  A. 
473.  125  Fed.  705,  63:  783 
Wagon  scales. 

See  also  infra,  22. 

11.  Wagon  scales  sold  on  condition  that 
title  be  retained  in  the  vendor  until  the  pur- 
chase ])rice  is  paid,  but  which  the  vendee  is 
allowed  to  set  up  on  his  premises  for  use 
in  his  business  in  such  a  way  as  to  make 
tliem-a  fixture,  will  pass  to  a  purchaser  of 
tlie  property  at  sheriff's  sale,  who  buys  in 
■rood  faith  without  notice  of  the  vendor's 
ilaim.  Thomson  v.  Smith.  Ill  Iowa.  718, 
S3  N.  W.  78!),  50:  780 

12.  Wagon  scales  set  U])on  a  foundation 
I  stone  and  mortar  within  which  the  plat- 
oiin    is    hung,    and    from    which    supporting 

hhIs  extend  through  the  wall  luider  a  build- 
ing, through  its  floor  to  the  beam  on  the  in- 
-idi'.    where   the    weight    is  ascertniiieiT.    are 
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fixtures,  when  they  are  set  up  for  the  ex- 
press purposes  of  the  business,  and  every- 
thing indicates  that  they  are  intended  to 
remain  permanently  where  located.  Id. 

Buildings. 
See  also  infra,  21,  24-26,  32,  33,  44-48. 

13.  Where  the  parties  to  a  written  in- 
strument employ  the  word  "fixture"  in  re- 
lation to  a  building  as  distinct  from  the 
land,  there  is  no  rule  of  construction  war- 
ranting the  court  to  disregard  it  because 
technically  applicable  to  real  estate,  if  the 
purpose  of  its  use  is  manifest  from  the  in- 
strument. McGorrisk  v.  Dwyer,  78  Iowa, 
279,  43  X.  W.  215,  5:  594 

14.  A  building  severed  from  an  exempt 
homestead  to  which  it  is  appurtenant  is 
the  subject  of  conversion  as  personal  prop- 
erty. Wylie  V.  Grundysen,  51  Minn.  360, 
53  N.  W.  805,  19:  33 

15.  A  barn  placed  by  its  owner  upon  his 
own  land  becomes  real  estate,  although  sup- 
ported by  stones  resting  upon  the  surface; 
and  it  will  pass  by  any  conveyance  of  the 
real  estate.  Leonard  v.  Clough,  133  X.  Y. 
292,  31  X.  E.  93,  16:  305 
Machinery. 

See  also  infra,  20,  31,  36,  37,  45,  49-56. 
For  Editorial  Xotes,  see  infra,  Vll. 

16.  The  mere  fact  that  an  owner  intends 
machinery  to  be  used  in  a  mill,  in  the  busi- 
ness in  which  the  mill  itself  was  designed  to 
be  used,  will  not  make  that  real  estate 
which  in  all  its  characteristics  is  essentially 
personal  propertv.  Southbridge  Sav.  Bank 
V.  Mason,  147  Mass.  500,  18  X.  E.  406,  1 :  350 

17.  ^Machinery  in  a  cotton  mill,  procured 
for  use  in  manufacturing  cotton  cloth,  most 
of  it  being  heavy  and  not  intended  to  be 
moved  from  place  to  place,  but,  when  put  in 
position,  to  be  used  with  the  building  un- 
til worn  out  or  for  some  unforeseen  cause 
the  real  estate  is  put  to  a  different  use. 
constitutes  part  of  the  realty.  Hopewell 
Mills  v.  Taunton  Sav.  Bank,  150  Mass.  519, 
23  X.  E.  327.  6:  249 

18.  Loom  beams,  although  not  fastened 
to  the  looms  or  to  the  buildings,  constitute 
part  of  the  realty  when  the  looms  to  which 
thoy  belong  are  permanently  fixed  in  a  cot- 
ton mill.  Id. 

19.  The  main  belt  which  transmits  the 
power  from  an  engine  which  is  so  affixed 
to  the  building  as  to  be  real  estate,  to  the 
machinery  in  the  mill,  is.  as  between  the  j 
owner  and  attaching  creditors,  real  estate. 
Giddings  v.  Freedley.  128  Fed.  355.  65:  327 
Between  life  tenant  and  remainderman. 

20.  Machinery  attached  to  the  realty  by 
an  occupant  holding  as  tenant  by  the 
curtesy,  for  the  purpose  of  trade  and  agri- 
cultiire.  belongs  to  his  executor,  and  not  to 
the  remaindermen.  Overman  v.  Sasser.  107 
X.  C.  432.  12  S.  E.  64.  10:  722 

21.  An  agreement  by  a  life  tenant  that 
buildings  erected  on  the  land  shall  remain 
chattels  and  be  removable  by  the  builder 
is  not  valid  as  to  remaindermen,  so  as  to 
autliorize  tlieir  removal  after  the  expira- 
tion of  the  life  teiimicv.  Dembv  v.  Parse. 
5;]  Ark.  .V2t).   14   S.  W.  899.  "  12:  87 


Effect  of  license  or  mistake. 

22.  A  track  scale  used  in  connection  with 
a  hopper,  for  the  purpose  of  conveying  grain 
to  a  grain  elevator,  and  mainly  in  the  busi- 
ness of  such  elevator,  is  a  fixture  to  the  ele- 
vator, although  situated  on  land  of  another 
adjacent  to  that  occupied  by  the  elevator 
under  a  license  from  the  owner.  McGorrisk 
V.  Dwyer,  78  Iowa,  279,  43  X.  W.  215,  5:  594 

23.  Where  a  railroad  company  dug  a  well 
and  put  in  a  pump  and  a  boiler,  for  the 
purpo.se  of  filling  its  tank  on  the  line  of 
its  railroad,  and  used  the  same  for  several 
years,  believing  the  well  and  attachments 
were  upon  its  own  land,  when  it  was  dis- 
covered that  they  are  on  another's  land, 
the  company  can  remove  the  pump  and 
boiler  without  paying  the  owner  of  the  land 
therefor.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Morgan,  42  Kan.  23,  21   Pac.  809.       4:284 


III.  Between   Vendor  and  Purchaser. 

See  also  supra,   10,   11. 

For  Editorial  Xotes,  see  infra,  VII. 

24.  A  building  erected  on  stone  posts  set 
in  the  ground  on  another's  land,  under  a 
parol  agreement  that  it  shall  remain  the 
property  of  the  builder,  does  not  pass  by  a 
conveyance  of  the  land  to  a  bona  fide  pur- 
chaser for  value  and  without  notice  of  the 
agreement.  Peaks  v.  Hutchinson,  96  Me. 
530,  53  Atl.  38,  59:  279 

25.  Where  the  vendor  of  land  on  which 
is  situated  an  ice  house  makes  no  reserva- 
tion of  the  iee  in  the  deed,  and  says  noth- 
ing about  it  at  any  time,  and  does  noth- 
ing showing  an  intention  to  remove  it,  the 
ice  is  to  be  treated  as  a  fixture,  going  with 
the  land  to  the  vendee.  Hill  v.  Munday, 
89  Ky.  36,  11  S.  W.  956,  4:  674 

26.  A  contractor  who,  by  agreement  with 
the  vendee.,  affixes  houses  to  land  held  un- 
der an  executory  contract  of  purchase,  will 
be  held  to  have  consented  to  the  affixing  and 
all  its  consequences,  so  as  to  prevent  him 
from  removing  them  as  against  the  rights 
of  the  vendor.  Miller  v.  Waddingham 
(Cal.)  25  Pac.  688.  11:  510 
[Rev'd  on  other  grounds  on  rehearing,  91 
Cal.  377,  27  Pac.  750,                              13:  680] 


IV.  Between   Landlord   and    Tenant. 

Tenant's  Rights  as  to  Fixtures,  see  Land- 
lord and  Tenant,  III.  b. 

Railroad  Lessee's  Right  to  Remove,  see  Rail- 
roads.   12. 

See    also    infra.   48. 

For  Editorial  Xotes.  see  infra.  Vll. 

27.  Intention  is  the  pre-eminent  element 
in  determining  whether  or  not  an  article  is 
a  fixture,  as  between  the  landlord  and  ten- 
ant. Morev  v.  Hoyt.  62  Conn.  542.  26  Atl. 
127,  '  '  19:  611 
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28.  Unless  there  is  a  stipulation  in  the 
lease  to  the  contrary,  a  tenant  can  only  re- 
move improvements  erected  by  him  the  re- 
moval of  which  will  not  materially  injure 
the  premises,  or  put  them  in  a  worse  con- 
dition than  they  were  in  when  he  took 
possession.  Friedlander  v.  Hewitt,  30  Xeb. 
783,  47  X.  W.  83,  9:700 

29.  Domestic  or  ornamental  fixtures  which 
a  tenant  has  a  right  to  remove  during  his 
term  are  such  only  as  may  be  easily  severed 
and  made  equally  useful  to  him  in  another 
house,  and  do  not  extend  to  such  as  are 
substantial  additions  to  the  house,  or  the 
removal  of  which  would  be  injurious  to  the 
freehold.  Wright  v.  DuBignon,  114  Ga.  765, 
40S.  E.  747,  57:669 

30.  A  servant's  room,  metallic  gutters  at- 
tached to  the  roof  of  a  house,  and  water 
pipes  laid  under  the  ground  by  a  tenant 
on  leased  premises,  become,  when  construct- 
ed and  attached,  a  part  of  the  freehold,  and 
cannot  be  lawfully  dissevered  from  the  land 
by  the  tenant  against  the  will  of  the  land- 
lord, even  though  at  the  time  of  their  erec- 
tion the  tenant  intended  to  remove  them  at 
the  expiration  of  his  term.  Id. 
Ovens. 

31.  Ovens,  engine  boilers,  and  shafting 
placed  by  a  tenant  in  a  leased  building  for 
carrying  on  the  bakery  business,  with  the 
intention  of  removing  them,  are  removable 
as  trade  fixtures.  Baker  v.  McClurg,  198 
111.  28,  64  N.  E.  701.  59:  131 

32.  The  ultimate  purpose  of  a  building 
erected  for  the  use  of  tenants  who  intend 
to  carry  on  the  bakery  business  is  not 
shown  to  be  limited  to  that  business,  so 
that  ovens  and  fixtures  placed  in  it  by  the 
tenants  cannot  be  removed,  by  the  fact  that 
openings  are  left  in  the  floors  through  which 
to  extend  the  ovens,  if  by  closing  such  open- 
ings the  building  would  be  as  well  adapted 
for  any  of  the  ordinary  uses  of  bviildings 
of  its  general  character  as  for  a  bakery.   Id. 

33.  A  building  erected  for  a  tenant  in- 
tending to  carry  on  the  bakery  business, 
who  erects  an  oven  through  openings  left 
in  the  floors  to  receive  it.  will  not  be  injured 
by  removal  of  the  oven,  if  it  will  be  left 
by  such  removal  in  the  same  condition  as 
it  was  when  first  erected.  Id. 

34.  The  removal  of  ovens  placed  by  a 
tenant  on  leased  premises  is  not  prevented 
by  the  fact  that  to  effect  it  the  bricks  and 
iron  would  have  to  be  removed  piece  by 
piece,  thereby  destroying  for  the  time  their 
character  as  ovens.  Id. 

35.  A  baker's  oven  made  of  brick  by  a 
tenant  of  a  leased  building,  and  so  united 
with  the  Vdiilding  that  tlie  two  are  insepar- 
able without  tlie  destruction  of  the  one  and 
substantial  injury  to  the  other,  is  a  fixed 
and  permanent  stnu-tiir(\  and  )!ot  removable 
bv    the    tenant    ilurinf 
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jury to  the  building,  may  be  removed  as 
trade  fixtures.  Bergh  v.  Herring-Hall-Mar- 
vin Safe  Co.  136  Fed.  368,  70:  756 
37.  Under  a  lease  for  oil  and  gas  purposes, 
by  which  it  is  agreed  that  the  lessees  shall 
have  the  privilege  at  any  time  to  remove 
therefrom  all  machinery  and  fixtures  placed 
on  said  premises,  machinery  and  other  ap- 
pliances placed  on  the  property  by  the  les- 
sees and  necessary  for  the  prosecution  of 
that  work  do  not  become  parts  of  the  free- 
hold, and  upon  forfeiture  of  the  lease  for 
nonpayment  of  rental,  the  lessees,  or  the 
owners  of  the  machinery  and  fixtures,  have 
a  reasonable  time  after  the  termination  of 
the  lease  in  which  to  remove  the  property 
from  the  land.  Gartlan  v.  Hickman,  56 
W,  Va.  75,  49  S.  E.  14,  67:  694 
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V.  Effect   of  Mortgage. 

Railroad  Structures  and  Improvements,  see 
Mortgage,   19. 

Effect  of  Failure  to  Record  Contract  Re- 
serving Title,  see  Sale,  46. 

For  Editorial   Xotes,  see  infra,  VII. 

38.  Articles  placed  in  a  building  subject  to 
a  mortgage,  by  the  mortgagor  or  those 
claiming  under  him„  to  carry  out  the  obvious 
purpose  for  which  it  was  erected,  or  perma- 
nently to  increase  its  value  for  occupation 
or  use,  become  a  part  of  the  realty,  al- 
though removable  without  injury  either  to 
themselves  or  the  building.  Hopewell  Mills 
V.  Taunton  Sav.  Bank,  150  Mass.  519.  23 
N.  E.  327,  6:249 

39.  The  character  of  the  accession  of  per- 
sonalty as  a  permanent  improvement  to 
realty  cannot  be  preserved  by  contract  be- 
tween the  vendor  and  vendee  of  the  per- 
sonalty, as  against  the  owner  of  a  mortgage 
of  the  realty  existing  when  the  accession 
is  made,  who  is  not  a  party  to  such  con- 
tract. Fuller-Warren  Co.  v.  Harter.  110 
Wis.  80,  85  X.  W.  698.  53:  603 

40.  A  mortgagor  and  his  son  cannot,  as 
against  a  prior  mortgagee  by  agreement  be- 
tween themselves,  impress  the  character  of 
chattels  upon  improvements  to  be  attached 
to  the  realty  bv  the  son.  McFadden  v.  Al- 
len. 1.34  X.  Y.  489.  .32  X.  E.  21.  19:  446 

41.  Commercial  finishing  material,  such  as 
doors,  mantels,  casings,  etc.,  which  have  been 
purchased  for  an  unfurnished  building  and 
placed  therein,  but  not  affixed  thereto,  does 
not  pass  by  a  sale  of  the  real  property 
under  a  mortgage  foreclosure,  where  it  is 
not  mentioned  or  deemed  a  part  of  the  sale. 
Blue  V.  Gunn   (Tenn.)  87  S.  W.  408.     69:  892 

42.  A  mortgage  of  a  lot  on  which  stands 
a  partially  completed  building  will  pass  cut 
stone  and  structural  iron  prepared  for  the 
building  and  located  on  the  lot  mortgaged 
and  that  adjoining,  if  the  intention  of  the 
parties  is  that  the  building  shall  be  speedily 
completed  with  the  material  at  hand. 
I'.vnic  V.  Werner.  138  Mich.  .328.  101  X.  W. 
.").").').  69:  900 

4'?.  .'-standing  finish,  consisting  of  window 
:iiid    door    sashes,    jambs,    trimmings,    wain- 
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scoting,  baseboards,  mantel  piece  without  the 
tiling,  and  doors,  including  glass  and  hard- 
ware, when  placed  in  a  mortgaged  building 
under  a  contract  with  the  mortgagor  by 
which  the  contractor  retains  title  until  he 
is  paid,  do  not  become  a  part  of  the  real  es- 
tate so  as  to  defeat  the  contractor's  right 
to  remove  them,  when  they  are  attached 
to  the  building  by  screws  only  and  can  be 
removed  without  injury  to  the  building. 
German  Sav.  &  L.  Soc.  v.  Weber,  16  Wash. 
95,  47  Pac.  224,  38:  267 

Buildings. 

44.  A  mortgagee  in  possession  may  law- 
fully take  down  or  carry  away  buildings 
erected  with  his  own  moneys,  and  which 
are  not  so  connected  with  the  soil  that  they 
cannot  be  removed  without  prejudice.  Cook 
V.  Cooper,  18  Or.   142,  22  Pac.  945,     7:  273 

45.  Buildings  and  machinery  which  have 
been  openly  impressed  with  the  character 
of  personalty  prior  to  the  giving  of  a  mort- 
gage on  the  realty  on  which  they  are  lo- 
cated will  retain  that  character  as  against 
the  mortgagee,  in  the  absence  of  other  con- 
trolling circumstances.  Horn  v.  Indianapol- 
is  Xat.   Bank,   125  Ind.  381,  25  N.   E.   558, 

9:  676 

46.  A  decree  in  proceedings  to  foreclose 
mortgage  liens  involving  land  and  buildings 
thereon,  which  simply  adjudges  that  the 
mortgages  be  foreclosed,  the  property  sold, 
and  the  equity  of  redemption  therein  barred, 
will  not  impress  the  buildings  with  the 
character  of  realty  if  they  had  been  previ- 
ously recognized  and  treated  as  personaltv. 

Id. 

47.  A  hotel  building,  affixed  to  land,  and 
held  and  conveyed  with  the  land  upon  which 
it  stands  as  real  estate,  cannot  thereafter, 
by  mere  agreement  of  the  parties,  become 
a  chattel  or  personal  property,  and  be  le- 
gally encumbered  by  a  chattel  mortgage,  un- 
til after  its  severance  from  the  land.  Beeler 
v.  C.  C.  Mercantile  Co.  8  Idaho,  644.  70 
Pac.  943,  60:  283 

48.  A  large  brick-veneered  hotel  built  on 
land  under  a  twenty  years'  lease,  which  the 
lessee  was  obliged  to  rebuild  if  burned,  and 
which  the  lessor  was  to  take  at  an  appraised 
value  on  the  termination  of  the  lease,  is  in- 
cluded in  a  mortgage  by  the  lessee  of  his 
interest  in  the  realty.  Fletcher  v.  Kelly, 
88  Iowa.  47.5,  55  X.  W.  474,  21:  .347 
Machinery. 

See  ,ilso  supra,  45. 

49.  A  chattel  mortgage  containing  the 
provision  that  the  mortgagee  may  take  pos- 
session and  sell  the  property  on  default  of 
payment,  given  for  the  purchase  price  by 
the  owner  of  land  upon  machinery  which 
he  afterwards  places  in  a  building,  is  equiva- 
lent to  an  express  agreement  that  the  prop- 
erty shall  continue  to  be  regarded  as  per- 
sonalty. Binklev  v.  Forkner,  117  Ind.  176, 
19  X.  E.  T.').^.      ■  3:  .33 

50.  One  who  takes  a  chattel  mortgagf  on 
raacliinorv  which,  with  his  as.sent.  is  affixed 
and  made  a  part  of  real  property,  but  takes 
no  mortgage  of  the  land.  cann(^t  hold  the 
rn>f!iinery  as  asainst  a  subsequent  mort- 
gagee of  the  realty   without   knowledge   of 


the  chattel  mortgage.  Tibbetts  v.  Home, 
65  X.  H.  242,  23  Atl.  145,  15:  56 

51.  As  against  precedent  mortgages  of 
real  estate  a  chattel  mortgage  on  an  engine 
and  boiler  and  other  machinery,  given  for 
the  purchase  price,  will  be  a  valid  prior  lien, 
where  the  removal  of  the  articles  will  not 
injure  or  impair  the  value  of  the  real  es- 
tate or  the  buildings  thereon.  Binkley  v. 
Forkner,  117  Ind.  176,  19  N.  E.  753,  3:  33 

52-  A  real-estate  mortgage  which,  after 
describing  the  real  estate,  specifically  enu- 
merates an  engine,  boiler,  and  other  ma- 
chinery as  being  also  and  in  effect  separ- 
ately mortgaged,  and  providing  that  the 
mortgagor  shall  not  remove  any  of  the 
machinery  enumerated  until  the  mortgage 
debt  is  fully  paid,  shows  a  manifest  inten- 
tion to  regard  the  machinery  as  personal 
property  and  to  include  it  in  the  mortgage 
as  such,  and  therefore  is  subject  to  a  prior 
chattel  mortgage  on  such  machinery.       Id. 

53.  An  etching  machine,  a  setting-out 
table,  a  bolt-cutting  machine,  a  straighten- 
ing machine,  a  wood  planer,  and  a  wood- 
matching  machine,  used  in  connection  with 
a  mill  fitted  up  for  the  business  of  calico 
printing,  are,  as  between  mortgagor  and 
mortgagee,  personal  property.  Southbridge 
Sav.  Bank  v.  Mason,  147  Mass.  500.  18  X'. 
E.  406,  1 :  350 

54.  As  between  mortgagor  and  mortgagee, 
all  machinery  necessary  to  the  business  for 
which  a  building  is  erected,  restiig  upon 
stone  foundations  laid  as  a  part  of  the  con- 
struction of  the  building  especially  for  their 
support,  or  for  the  accommodation  of  which 
places  are  fixed  in  the  floors;  as  well  as 
other  very  heavy  machinery  fastened  to 
the  building  or  resting  in  position  by  its 
own  weight, — will  be  held  to  be  part  of 
the  real  estate.  Id. 

55.  Where  machinery  is  purchased  for  use 
in  a  permanent  building,  under  a  contract 
that  it  shall  remain  the  property  of  the 
seller,  or  where,  after  it  is  placed  in  such 
building,  a  chattel  mortgage  upon  it  is  given 
by  the  purchaser  to  the  seller,  a  real -estate 
mortgage  of  prior  date  to  the  purchase  is 
not  a  lien  thereon,  and  the  chattel  mort- 
gagee has  a  right  of  action  to  foreclose  his 
mortgage.  Anderson  v.  Creamery  Pa(kaa;e 
Mfg.  Co.  8  Idaho,  200,  67  Pac.  493*.      56:  .5.54 

56.  Machinery  not  manufactured  especial- 
ly for  a  building,  but  of  a  kind  which  can 
be  purchased  generally  in  the  market,  does 
not  become,  in  favor  of  a  mortgagee,  part 
of  the  realty  by  being  attached  by  bolts 
and  screws  to  the  building  for  the  purpose 
of  steadying  it  while  in  use,  if  it  is  not 
intended  to  becoine  part  of  the  premises, 
and  can  be  removed  without  any  material 
injury  to  or  alteration  of  the  building.  X'eu- 
felder  v.  Third  Street  &  S.  R.  Co.  23  Wash. 
470,  63  Pac.   197;  53:  600 


VI.  Remedy. 

Enjoining  Injury  to.  see  Injunction.  196. 
In)unction  against  Removal,  see  Injunction, 
174. 
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Jurisdiction  of  Suit  to  Enjoin  Removal  of, 
see  Courts,  58. 

57.  A  party  in  possession  of  premises, 
who  is  entitled  to  remove  structures,  may 
exercise  the  right  without  resort  to  equity. 
Ciwk    V.    Cooper,    18   Or.    142,  22   Pac.    945, 

7:273 


Due  Process  as  to  Use  of,  see  Constitutional 
Law,  767. 

Police  Power  as  to  Use  of,  see  Constitu- 
tional Law,  1007. 


VII.  Editorial   Notes. 

What  are.  generallv.    5:  150.*  594;*  6:  249;* 
10:  722.* 
Arf   affected   bv   intent   of  parties.      10: 

723. 
Building    erected    on    another's    land. 
10:  723. 
Intention  as  criterion.    3:34.* 
When  machinery  is  a  fixture.     10:  724.* 
Belonging  to  the  soil.     11:727.* 
As  between  vendor  and  vendee.     10:  724.* 
As  between  representatives  and  heirs.     lO: 

725.* 
As  between  mortgagor  and  mortgagee.     1 : 

350;*    10:  725.* 
Are  things  placed  on  land  with  the  intention 
of  annexing  them  fixtures, 
where     they      are      never 
actuallv      attached.   •    69: 
892. 
Actual  annexation.     69:  893. 
Constructive  annexation.     69:  893. 
Mere  intention  to  annex.     69:  894. 

Machinerv    or    parts   thereof.      69: 

894. 
Materials  for  use,  repair,  or  recon- 
struction      of      railroads. 
69:  897. 
Building  materials.     69:  898. 
Fencing  materials.     69:  901. 
Fertilizers.     69:  902. 
Removal  of  fixtures   from   mortgaged  prop- 
erty.    7 :  279.* 
Mortgage   on   buikliiifr   on    leased   premises. 

21 :  347. 
As  between  landlord   and  tenant.      10:723.'- 
Right  of  tenant  to  rcinovo  fixtures.     5: 

151;*   9:  700.* 
Removal  of  fixtures  by  tenant  as  viola- 
tion of  covenant  to  leave 
premises    in    good     condi- 
tion.    64:  662. 
Efficacv    of    chattel     mortgage    on     fixtures. 

15:  56. 
Effect  of  agreomoiit  to  prevent  fixtures  ironi 
becoming  a  part  of  realtv. 
19:441.' 
As  to  erections  by  tenant.     19:  443. 
As  to  pi:rchasers.      19:  443. 
As  to  prior  mortgagees.     19:  444. 
As  to   subserpipnt    niortjj;agces.      19:44r>, 
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tounict     of 


Fse 


FLAGMAN. 

Duty  as  to,  at  Crossing,  see  Railroads.  IL 
d.  3,  c. 


FLAMBEAU  LIGHTS. 


Constitutionality  of  Statute  against,  see 
Constitutional  Law,  342,  784,  785. 

Conclusiveness  of  Legislative  Determination 
as  to,  see  Courts,  116. 


FLAT  CAR. 


Passenger's    Negligence    in    Riding    on,    see 
Carriers,  323. 


FLATS. 

Condemnation  for  Reclamation  of,  see  Em- 
inent Domain,  135. 
Rights  in,  see  Waters.  218. 

Editorial   Notes. 

Supefvision  of  tide-waters  on  flats  by  har- 
bor commissioners.     5:  179.* 
Division  of,  between   riparian   owners.     21  r 
776. 


FLAX. 

As  Grain,  see  Warehousemen,  6. 


FLIGHT. 

Evidence   of,  to  Show   Guilt,  see  Evidence, 
1931. 


FLOATAGE. 


Of  Logs.  Acquiring  Right  of.  by  Eminent 
Domain,  see  Eminent  Domain.  129. 

Of  Logs.  Right  to  Compensation  for  Inter- 
fering with,  see  Eminent  Domain.  277. 

Security  on  Condemnation  of  Right  of,  see 
Eminent  Domain,  304. 

Capa('ity  of  Stream  for,  see  Waters.  11-19. 

Rights  in   Stream  for,  see  Waters,  I.  c,  2. 


FLOGGING. 

Editorial   Notes. 


4.")0.   4.-,]. 


As  cruel  punishment.    35:  565. 


FLOOD— FOOD. 
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FLOOD. 

As    Act   of   God,    see  Art   of   God.   6-12. 

Liability  for  Neglio;ence  of  Carrier  in  Re- 
spect  to,   see  Carriers,   228. 

Presumption  of  Xegligence  in  Case  of  Loss 
by,    see   Evidence,   486. 

Injury  to  Employee  by,  see  Master  and 
Servant,  166. 

Use  of  Public  Funds,  to  Relieve  Sufferers 
from,  see  Public  Moneys,  57. 

Question  for  Jury  as  to,  see  Trial.  289. 

Liability  for  Causing,  see  Waters,  II.  d. 

Editorial   Notes. 
As  act  of  God.     11:  615.* 


FLOODING. 


Successive  Actions  for,  see  Action  or  Suit. 
81. 

Re.-^crvation  of  Right  of,  see  Deeds,  94-98. 

Of  Land  as  a  Taking  of  Property,  see  Em- 
inent Domain.  2.50-2.52. 


FLOWAGE. 

Reservation   of,  as  Affecting  Boundary,   see 

Boundaries,  54. 
Reservation  of  Right  of,   see  Deeds,  94-98. 
Right    of.    as    Appurtenant    Easement,    see 

Easements,   70. 
Condemnation     for.    see    Eminent    Domain. 

130. 
Question   for  -Tury  as  to,  see  Trial,  164. 


FLOWERS. 


As  Part  of  Funeral  P^xpenses,  see  Executors 
and  Administrators,  158. 


FLOWING  WELL. 

See  Artesian  Well. 


FLYING  DRILL. 


Injury  in  Attempting  to  Escape  Injury  by, 
see  Xegligence.  178. 


FLYING    SWITCH. 


Contributory  Xegligence  as  to.  see  Master 
and   Servant.  .398.      .. 

Liabilitv  for  Injuries  Caused  by,  see  Rail- 
roads,  16.5-167.  291.  292. 

Editorial    Xotes. 

Negligrncp  in  making.     18:  63. 


FOAL. 

Editorial   Xotes. 

Title    to    foal    of    mare    sold    conditionally. 

17:  82. 


F.  0.  B. 

Right  of  Parties  on  Sale.  F.  0.  B.,  see  Sale, 
119-121. 

Editorial   Xotes. 

Effect   of   contract   to  ship   goods  F.   0.   B. 
62:  795. 


FOLDING   BED. 


Seller's  Liability  for  Injury  Due  to  Defects 

in.  see  Xegligence.  59. 
Warranty  of,  .see  Sale,  73. 


FOLIO. 


See  Clerks,  I. 


FOLLOWING   TRUST   PROPERTY. 
See  Trusts,  V. 

<  «  ♦ — 

FOOD. 

Order    to    Fill    Wells    on    Premises    Where 

Bread  is  Made,  see  Bakery. 
Interstate  Commerce  in,  see  Commerce,  89- 

92.    115-119. 
Prohibiting    Mixture   of,   see  Constitutional 

Law,  746. 
Illegal  Combination  to  Control,  see  Conspir- 
acy,  131-136. 
Due  Process  in  Regulating  Sale  of  Fish,  see 

Constitutional  Law,  750. 
Police  Power  as  to.  see  Constitutional  Law, 

1061-1075. 
Federal  Jurisdiction  of  Suit  to  Enjoin  Food 

Commissioner,  see  Courts,  450. 
Presumption   as  to   Wholesomeness   of,   see 

Evidence,    567. 
Market   for   Sale  of,   see  Markets. 
Constitutionality    of   Pure    Food    Law,    see 

Courts,  490*. 
Enjoining  Execution  of  Pure  Food  Law,  see 

Injunction,   120. 
Injunction  against  Prosecution  for  Violation 

of  Pure  Food  Laws,  see  Injunction.  300. 
Operation    of    Pure    Food    Law    on    Article 

Produced  under  Patent,  see  Patents.  2. 

1.  A  statute  making  the  mixture  of  any 
articles  of  food  without  labeling  the  prod- 
uct an  offence  is  too  general.  Taut  the  act 
to  be  enforced  should  name  the  particular 
article  of  food  the  adulteration  of  which  is 
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FOOT  PATH  ;  FOOTPRINTS. 


prohibited  and  which  is  required  to  be  la- 
beled. Dorsev  v.  State,  38  Tex.  Crim.  Rep. 
527,  44  S.  W.'  514,  40:  201 

2.  A  person  injured  eating  unwholesome 
food  at  a  public  restaurant  must,  in  order 
to  recover  damages  from  the  person  keeping 
the  restaurant,  establish  carelessness  or  neg- 
ligence on  his  part.  Sheffer  v.  Willoughby, 
163  HI.  518,  45  X.  E.  253,  34:  464 
Meat. 

Provision  as  to,  as  Affecting  Commerce,  see 
Commerce,  90. 

Regulation  of  Sale  of,  see  Markets,  10,  11, 
"  14. 

Penalty  for  Sale  of.  see  Municipal  Corpo- 
rations, 124,  125. 

Question  for  -Tury  as  to  Negligence  in  Sell- 
ing, see  Trial,  438. 

3.  One  who  is  negligent  in  selling  meat 
that  is  dangerous  to  those  who  eat  it  is  li- 
able for  the  consequence  of  his  act,  if  he 
knew  it  to  be  dangerous,  or.  by  proper  care, 
could  have  known  its  condition.  Craft  v. 
Parker,  W.  &  Co.  96  Mich.  245,  55  X.  W. 
812  21:139 
Milk. 

Creation  of  Lien  by  Order,  as  to  Delivery 
of  Proceeds  of,  see  Assignment,  40. 

Illegal  Combination  to  Control,  see  Con- 
spiracy,  134. 

Equal  Protection  and  Privileges  of  Dealers 
in.  see  Constitutional  Law,  465-467. 

Due  Process  in  Determining  Quality  of.  see 
Constitutional  Law,  795. 

Police  Regulation  as  to,  see  Constitutional 
Law.   100.3-1067. 

Taking  of  Milk  for  Inspection  and  Analysis, 
see  Eminent  Domain.  204. 

License  to  Sell,  see  License,  61,  82.  83.  147. 

Ordinance  for  Inspection  of,  see  Municipal 
Corporations.  225. 

Protection  from  L'nreasonable  Searches,  see 
Search  and  Seizure,  1. 

As   to   :\Iilk   Exchange,   see   Exchanges.   1. 

4.  An  intent  to  defraud  is  not  an  essential 
element  of  the  oflVnse  denounced  by  Iowa 
Code.  §§  4989.  4090.  which  prohibit  the 
adulteration  of  milk  intended  for  sale  by 
addins  to  it  anything  wiiatever.  State  v. 
Schlenker.    112   Iowa.   642.  84  X.   W.   698. 

51 :  347 
Oleomargarine;   imitation  butter. 
Police  Power  as  to,  see  Constitutional  Law, 

10G8-1070. 
See  also  infra.  Editorial  Xotes. 

5.  Ciiilty  knowledge  or  guiltv  intent  is 
not  necessary  to  make  one  liable  to  a  pen- 
alty for  the  sale  of  oleomargarine,  under 
Pa.  act  May  21.  ISS.l.  Ignorance  of  the  na- 
ture and  quality  of  the  article  sold  is  no 
defense.  Com.  use  of  Alleghenv  County  v. 
Weiss.    130   Pa.   247.   21    Atl.    10.  1 1  :' .).30 

t».  Furnishing  oleomargarine  to  patrons  of 
a  restaurant  as  part  of  a  meal  ordei'ed  b.v 
them,  although  they  do  not  eat  it.  but  car- 
ry it  away  with  them,  is  a  "sale  thereof." 
subjecting  the  pro])rietor  to  a  yionalty.  under 
tlie'Penii>ylvaiiia  act  of  :vray  21.  1885.  Com. 
u>e  of  AllVirhenv  Count  v  v.'  Milh'r.  131  Pa. 
IH.     18    Atl.    0.!S.  6:  ti33 

7.  'I'lie  prohibition  by  Ma-s.  Stat.  1891, 
chap.  .1'^.  of  the  >ale  of  aii\'  ar'ticle  "in  imita- 


tion ©f  yellow  butter,"  providing  that  it 
shall  not  apply  to  oleomargarine  sold  in  its 
real  character  and  which  does  not  look  like 
butter,  is  not  repealed  by  chap.  412,  which 
prohibits  the  sale  "to  any  person  who  asks, 
sends,  or  inquires  for  butter,"  of  any  sub- 
stance made  in  imitation  or  semblance  of 
pure  butter,  as  the  former  statute  is  direct- 
ed only  towards  imitations  of  yellow  but- 
ter, while  the  latter  statute  is  directed  to 
the  distinct  fraud  of  selling  something  else 
besides  butter  to  those  who  call  for  butter, 
and  applies  to  oleomargarine,  which  doea 
not  imitate  yellow  butter.  Com.  v.  Huntley, 
156  Mass.  230.  30  X.  E.   1127,  15:  839 

Cottolene;  imitation  lard. 
Due  Process  in  Regulating  Sale  of  Lard,  see 

Constitutional  Law,  748. 
Title  of  Statute  as  to,  see  Statutes,  173. 

8.  The  sale  of  cottolene  which  is  manu- 
factured so  as  to  resemble  lard  is  forbidden 
by  Minn.  Gen.  Stat.  1894,  §§  7028,  7037,  un- 
less the  package  containing  it  is  labeled, 
"Lard  Substitute."  State  v.  Hanson,  84 
Minn.  42,   86  X".  W.   768.  54:  468 

9.  A  sale,  for  use  as  lard,  of  an  article 
containing  other  ingredients  than  the  pure 
fat  of  healthy  swine,  constitutes  an  offense 
under  Iowa  Acts  22  Gen.  Assem.  chap.  79, 
whether  or  not  the  packages  sold  were 
stamped  "pure,"  "refined,"  "family,"  or 
"compound  lard."  State  v.  Snow,  81  Iowa, 
642,  47  X.  W.  777.  11:  355 

Editorial   Xotes. 

Prohibition  of  sale  of  oleomargarine.  1: 
52;*  6:  633;*  11:  .532.* 

Municipal  regulation  as  to  nuisance  af- 
fecting.    38:  .335. 

Implied  warranty  on  sale  of.     22:  195. 

Criminal  liability  for  adulteration  of.  by 
servant,  agent,  or  partner. 
41 :  656. 

Liability  of  vendor  in  ca.^es  of  tort  for  sale 
of    unwholesome    food    or 
drug.     21:1.39. 
Personal   damages   from    neeliarent   sale 

of  drugs.     21:  1.39. 
Provisions    sold    to    a    consumer.      21: 

140. 
Food  for  cattle.    21 :  140. 


FOOT  PATH. 

As  Part  of  Highway,  see  Highways,  223. 

Editorial   Xotes. 
Use  of  footpath   by  bicyclist.     47:296. 


FOOTPRINTS. 


Sufficiency  of  Objections  as  to  Proof  of,  see 

Appeal  and  Error,  .308. 
Evidence  of,   see  Evidence,   1038. 
Testimon.v   as   to   Appearance   of,   see   B>fi- 

dence.  1411. 
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FOOT  RACE. 
Bets  upon,  see  Betting,  2. 


FOOTWALKS. 


See  Sidewalks. 


FORCIBLE  ENTRY  AND  DETAINER. 

Punitive  Damages  in,  see  Damages,  56. 

Damages  for,  see  Damages,  406,  407. 

Confession  of  Judgment  in,  see  Judgment, 
11. 

Conclusiveness  of  Judgment  in,  see  Judg- 
ment,  190,   191. 

Appeal  in  Case  of,  see  Justice  of  the  Peace, 
27. 

Malicious  Prosecution  of  Action,  see  Ma- 
licious Prosecution,  24. 

1.  Even  the  owner  of  real  estate  has  no 
right  to  make  a  forcible  entry  upon  the  ac- 
tual possession  of  another  who  is  not  a  re- 
cent trespasser  or  intruder.  Mosseller  v. 
Deaver,  106  N.  C.  494,  11  S.  E.  529,  8:  537 

2.  The  provisions  of  the  forcible  entry  and 
detainer  act  of  Oregon  do  not  apply  to 
a  tenant  from  year  to  year  holding  under  a 
verbal  lease  for  more  than  one  year,  until 
the  tenancy  is  determined  by  notice  or  by 
agreement  between  the  parties.  Rosenblatt 
v.  Perkins,  18  Or.   156,  22  Pac.  598,  6:  257 

3.  A  tenant  in  possession  of  demised 
premises  without  any  written  lease  or  agree- 
ment therefor  cannot  be  dispossessed,  un- 
der the  Oregon  forcible  entry  and  detainer 
act,  unless  he  is  in  by  wrong.  Id. 

4.  The  requirement  of  ninety  days'  no- 
tice to  quit,  in  Hill's  (Or.)  Code.  §  3519, 
before  an  action  of  forcible  entry  and  de- 
tainer can  be  brought,  does  not  apply  to  a 
plaintiff  expelled  by  actual  force  from  pos- 
session of  premises  acquired  in  a  peaceable 
manner,  and  whose  action  is  not  based  on 
constructive  force.  Smith  v.  Reeder,  21  Or. 
541.  28  Pac.  890,  15:  172 
What  constitutes. 

5.  An  entry  which  has  no  other  force  than 
that  employed  in  every  trespass  is  not  with- 
in the  statute  respecting  forcible  entry. 
Smith  V.  Detroit  lx)an  &  Bldg.  Asso.  115 
Mich.    340.    73    X.   W.    395.  39:  410 

6.  A  quiet  and  peaceable  entry  by  the 
owner  of  the  premises  entitled  to  the.  im- 
mediate possession,  made  in  the  daytime 
without  force  or  violence,  or  in  any  way 
tending  to  a  breach  of  the  peace,  and  in  the 
absence  of  the  occupant,  although  by  forcing 
open  the  door,  is  not  an  entry  '"with  force" 
within  the  meaning-  of  Hill's  (Or.)  Code.  § 
3500.  Smith  v.  rvccder.  21  Or.  541,  28  Pac. 
800.  15:  172 

7.  The  breaking  open  of  the  door  of  a 
blacksmith  shop  aiid  taking  possession  by 
five  persons,  after  being  forbidden  by  the 
lessi^t».  who^e  oriuinal  lease  from  one  of 
tlioin  had  expired  and  who  claims  po^-;i»s- 
sion  under  a  new  lease  from  a  cotenaiit   or 

L.R.A.  Dig.— 91. 


the  former  lessor,  is  a  forcible  entry,  al- 
though he  was  a  hundred  vards  distant. 
State  V.  Davis,  109  N.  C.  809^  13  S.  E.  883, 

14:  206 

8.  A  person  who  enters  an  inclosure  con- 
taining two  salt  blocks,  from  one  of  which 
he  removes  another  person's  lock,  replac- 
ing it  with  his  own,  and,  on  going  to  the 
other  block  for  the  same  purpose  has  a  per- 
sonal encounter  with  another  person,  whom 
he  notifies  that  he  takes  possession  of  both 
blocks, — is  guiltj^  of  forcible  entrv  as  to 
both  blocks.  Pharis  v.  Gere,  110  N.*  Y.  336, 
18  N.  E.  135.  1 :  270 
Who  may  maintain  action  for. 

9.  One  forcibly  put  out  from  a  peaceable 
possession  lawfully  obtained,  if  evicted  by 
one  who  had  the  title  and  the  right  of  pos- 
session, cannot  maintain  forcible  entry  and 
detainer  under  Mass.  Pub.  Stat.  chap.  175, 
as  this  gives  such  action  only  to  "the  per- 
son entitled  to  the  premises;"  and  a  former 
statute  which  extended  the  right  to  a  per- 
son forcibly  dispos-sessed  by  a  person  en- 
titled to  possession  has  been  repealed. 
Page  V.  Dwight,  170  Mass.  29,  48  N.  E.  850, 

39: '418 
Editorial  Notes. 

Injunction  against  dispossession  in  case  of. 

30:  129. 
Title  to  property  not  in  issue.     8:  537.* 
Pleadings    and   proceedings    in     action.      8: 

538.* 


FORECLOSURE. 


Of  Mortgage  to  Loan  Association,  see  Build- 
and  Loan  Associations,  III.  d. 

Of  Mortgage  Generally,  see  ]Mortgage,  VI. 

Of  Corporate  Lien  on  Stock,  see  Equity,  43. 

Of  Mechanic's  Lien,  see  Mechanics'  Liens, 
VIII. 

Of  Vendor's  Lien,  see  Vendor  and  Purchas- 
er. 81-88. 


FOREIGN  CITY. 


Capacity  to  Accept   Charitable   Legacy,  see 
Charities,    55. 


FOREIGN  CORPORATION. 

Foreign  Loan  Association,  see  Building  and 

Loan    Associations,   VIII. 
Foreign  Insurance  Companv,  see  Insurance, 

Lb. 
Running   of    Limitation*,    in    Favor    of.    see 

Limitation   of  Actions.   166-172. 
Service  of  Process  on.  see  Writ  and  Process, 

II.  b. 
See  also  Corporations.  VII, 


FOREIGN  COURT. 


Proof  of  .Tnri-;dietion  of.  see  E\i(lenoc.  2356, 
2357. 
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FOREIGN   EXECUTORS    AND    ADMINIS- 
TRATORS. 

See  Executors  and  Administrators.  39,  114- 
118,  124-129,  133,  137,  143,  145,  163, 
164,  168,  184. 


FOREIGN  JUDGMENT. 

Against  Garnishee,  see  Garnishment,  91-94. 
In  General,  see  Judgment,  IV. 
Pleading  as  to.  see  Pleading.  35. 
Neees.sitv  of  Pleading,  see  Pleading,  488. 


FOREIGN  LANGUAGE. 

Publication  in,  see  Publication,  3-10. 

Editorial   Notes. 
Publication    of    ofRcial    notices   in.      14:  64. 


FOREIGN  LAWS. 


Judicial  Notice  of.  see  Evidence,  15-20. 
Presumption  as  to,  see  Evidence,  170-193. 
Opinion  Evidence  as  to,  see  Evidence,  1369, 

1.370. 
Evidence  of,  see  Evidence,  828,  2033. 
Mode  of  Pleading,  see  Pleading,  83. 

Editorial  Notes. 

Judicial  notice   of.     4:41;*    67^33. 

Presumption  as  to.     21 :  467 ;    67 :  40. 

How   case  determined  when  proper   foreign 

law  not  proved.     67:  33. 
Oral  proof  of.     25:  449. 


FOREIGN  LOAN  ASSOCIATIONS. 

See  Building  and  Loan  Asociations,  VIII. 


FOREIGN  PARTNERSHIP. 

Discrimination    against,    see    Constitutional 

Law.  366.  367'. 
RpqTiin'inont   of   Bonds    from,    see    Statutes, 


FOREIGN  RECEIVERS. 

See  ItccfiviM--.  VT. 


FOREIGN    STATUTES. 

Con-triK-ni'iii    i>i.    liv    (Viiirt.    soe    Trial,    236. 


FOREIGN  WILLS. 

Be^-  A\ii'-.  1.  '.  ;;. 


FOREMEN. 

Authority  of,  see  Master  and  Servant,  8. 
As  Fellow  Servant,  see  Master  and  Servant, 

II.  e,  5,  b. 
Liability  for  Negligence  of,  see  Alaster  and 

Servant,  II.  e,  6. 


♦  •» 


FORESTER. 

Editorial  Notes. 
Right  of  woman  to  be.     38:  211. 

♦-•"♦• — 

FOREST  RESERVE. 

Condemnation   of,   for   Reservoir,   see    Emi- 
nent Domain,  6. 


FORFEIT. 

Putting  up  a  Forfeit  for  Betting,  see  Bet- 
ting, 1. 

Effect  of  Statute  of  Frauds  on  Note  Given 
as  a   Forfeit,  see  Bills   and   Notes,   15. 

Deposit  of,  on  Sunday,  see  Sunday,  29. 


FORFEITURE. 


Of  Deposit  made  in  Accordance  with  Arbi- 
tration Agreement,  see  Arbitration,  10. 

Of  Attachment  Lien,  see  Attachment,  32. 

Of  Bail  Bond,  see  Bail  and  Recognizance,  11. 

Of  Payments  of,  or  Stock  in.  Loan  Associa- 
tion, see  Building  and  Loan  Associa- 
tions, 14-18. 

Of  Wages  by  Quitting  Work,  see  Contracts, 
776. 

Of  Corporate  Stock,  see  Corporations,  590- 
593,  and  also  infra,  Editorial  Notes. 

Of  Conditional  Pardon,  see  Criminal  Law, 
Z78. 

Of  Grantor's  Rights  in  Land  Excepted,  see 
Deeds,  90. 

Of  Estate  by  Murder  of  Ancestor,  see  De- 
scent and  Distribution,  12. 

Of  Dutiable  Articles  in  Baggage,  see  Trial, 
788. 

Of  Franchise,  see  Constitutional  Law,  806; 

Corporations.  VI.;  VIII.  §  8;   Estoppel, 

•  17;  Insurance,  I.  c;  Quo  Warranto,  II; 

Street   Railways,   40-48;    Waters,   554- 

560. 

Of  Right  of  Railroad  in  Street,  see  High- 
ways, 148. 

Of  Homestead,  see  Homestead,  69. 

Of  Insurance  Policy,  see  Conflict  of  Laws, 
73-76;  Insurance,  IIT.  e,  f;  V.;  VI. 
b;  IX.  §§  33.  34;  Trial,  520. 

Of  Liquor  License,  see  Intoxicating  Liquors, 
IT.  d. 

Of  Lca^p.  see  Landlord  and  Tenant,  11.  d, 
find   also  infra.  Editorial  Notes. 

Of  ()]]  ()7-  na«  Lease,  see  Mines.  II.  b.  4,  b, 
and  also  infra,  Editorial  Notes. 
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Of  Life  Estate,  see  Life  Tenants.  4,  5. 

Of  Wages,  Agreement  for.  see  Master  and 
Servant,  29. 

Of  Mining  Claim,  see  Mines,  12. 

Of  Railroad  Right  of  Wav,  see  Mortgage, 
188. 

Of  City  Charter,  see  Municipal  Corporations, 
47,  48. 

Of  Title  for  Breach  of  Condition,  see  Real 
Property,  16. 

Of  Right  to  Cut  or  Remove  Timber,  see 
Timber,  7-10. 

Of  Right  to  Trademark,  see  Trademark,  37. 

Of  Trust  Fund,  see  Trusts,   155. 

Of  Interest,  see   Usury,  37,  42. 

Of  Land  Contract,  see  Vendor  and  Purchaser, 
5-8. 

Of  Water  Rights,  see  Waters,  372-380,  502. 

Of  Legacy  by  Breach  of  Condition,  see  Wills, 
III.  g,  4. 

Right  of  Lessor  of  Coal  Mine  to  Declare, 
after  Assignment  for  Creditors  by  Les- 
see, see  Assignments  for  Creditors,  15. 

For  Failure  to  Enter  Land  for  Taxation, 
see  Constitutional  Law,  663. 

Construing  Contracts  to  Avoid,  see  Con- 
tracts, 297. 

Validity  of  Enterprise  Depending  on,  see 
Contracts,  408;  Lottery,  12. 

For  Nonpayment  of  Dutj',  see  Duties,  2-6. 

Estoppel  to  Claim,  see  Estoppel,  17,  167, 
255. 

Provision  for  Payment  of  Half  of,  to  In- 
former, see  Fin«s,  2. 

Jury  Trial  of,  see  Jury,  45. 

As  Affecting  Rent,  see  Landlord  and  Ten- 
ant, 190. 

For  Breach  of  Condition  Subsequent,  see 
Real  Property.  1.  a.  2. 

Bv  Purchaser  at  Conditional  Sale,  see  Sale, 
122-131. 

For  Failure  to  Enter  Land  for  Taxation, 
see  Taxes,  491. 

1.  Rules  followed  in  courts  of  equity,  re- 
specting forfeitures,  may  be  available  in  a 
suit  at  law,  where  the  facts  make  their  ap- 
plication necessary  to  the  ends  of  justice. 
Webster  v.  Dwelling  House  Ins.  Co.  53  Ohio 
St.  5.58.  42  N.  E.  .546.  30:  719 

2.  Provisions  for  forfeiture  are  to  receive, 
where  the  intent  is  doubtful,  a  strict  con- 
struction against  those  for  whose  benefit 
they  are  introduced.  Id. 

3.  A  forfeiture  of  property  under  the  anti- 
trust act  of  1890.  §  6.  cannot  be  declared  in 
an  equitv  suit.  I'nited  States  v.  Addvston 
Pipe  &  S.  Co.  29  C.  C.  A.  141.  54  U.  S."  App. 
723,  85  Fed.  271.  46:  122 
Of  shares  in  joint  stock  company. 

4.  A    declaration    of    forfeiture    of    shares 
in  an  unincorporated  joint-stock  company  or 
partnership  is  absolutely  void,  where  the  ar- 
ticles of  association   provide  for  j>ublication 
of  notice  in  newspapers  of  Philadelphia  and  ! 
Detroit   thirty   days  before  declaring  a   for-  | 
feitnre.  and  such  notice  has  been  published 
in    !^hilaclely)hia.  but   not  in  Detroit.   Morris 
v.    Mftalline   Land  Co.   164  Pa.   320.  30  Atl.  | 
240,  27:  305 


Editorial  Notes. 

Of  Charter  or  Franchise  of  Corporation,  see 
Corporations,  VIII.  §  8. 

Of  Insurance,  see  Insurance,  IX.  §§  33,  34. 

For  Breach  of  Condition  with  Respect  to 
Real  Property,  see  Real 
Property,  III.  §  5. 

Compulsory  evidence  against  one's  self  in 
case  of.     29:  813. 

Not  favored  in  the  law.    9:  189.* 

Of  gifts  made  to  secure  location  of  public 
buildings,   etc.      13:  698. 

Of  lease.     8:  759.* 

Of  oil  and  gas  lease.    31 :  673. 

On  conditional  sale.     32:  469. 

For  breach  of  covenant.     5:  423.* 

In  case  of  partly  performed  contract  for 
services.     24:  231. 

Of  payment  to  building  and  loan  associa- 
tions.    29:  131. 

Effect  of  pardon  on.     15:  395. 

Of  corporate  stock.    27:  305. 

Equitable  relief  against  forfeiture  of  estate. 
69:  833. 


FORGERY. 

Of  Marriage  Contract,  Survival  of  Right  of 

Action  to  Cancel,   see  Abatement  and 

Revival,  17,  18. 
Of   Paper   Sent    for   Collection,    see   Banks, 

250-252. 
Of  Signatures  on  Notes,  see  Bills  and  Notes, 

99-101. 
Of  Note  Assigned  with  Genuine  Mortgage, 

see  Bills  and  Notes,  185. 
Of    Indorsement    on    Draft,    see    Bills    and 

Notes,  214,  215. 
Of  Negotiable  Paper  as  Defense,  see  Bills 

and  Notes,  296,  297. 
Of  Corporate  Bonds,  Stock  Broker's  Liabil- 
ity in  Case  of,  see  Brokers,  13. 
Of  Check,  see  Banks,  369-377a;  Checks,  V.; 

Estoppel,  164,  229-231. 
Of  Corporate  Stock,  see  Corporations,  V.  d. 
Of    Release,    Equitable    Jurisdiction    as    to, 

see  Equity,  61. 
Of  Power  of  Attorney,  Equitable  .Turisdic- 

tion  as  to,  see  Equity,  64. 
Of  Deed,  see  Estoppel,  86*,  192. 
Of  Way  Bill,  see  Factors,  7. 
Of  Insurance  Policy,   see   Insurance.    10-13. 
Of  Note  and  Mortgage,  see  Mortgage.   113. 
Of  Satisfaction  of  Mortgage,  see  Mortgage, 

125, 
Of    Transfer    of    Stock,    see    Principal    and 

Agent,  33,  60,  64, 
Of  Recorded  Deed,  sec  Real  Property,  73. 
Of  Telegram,  see  Telegraphs,  II.  a,  4. 
By  Altering  Instrument,  effect  on  Civil  Lia- 
bility, see  Alteration  of  Instruments. 
Necessity    of    Presenting    Forged    Bill,    see 

Bills  and  Notes,  138. 
Promise  to  Pav  Forged  Paper,  see  Bill*  and 

Notes,  262, 
Kffect  of,  on  Liability  on  Registered  Bonds 

of    Corporation,    see    Corporations.    203, 

23S. 
Locality    of.    bv    ^failing    Documents,    see 

Court':.  44.  '45. 
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Former  Jeopardy  as  to,  see  Criminal  Law, 
166. 

Estoppel  as  to,  see  Estoppel,  86,  164,  192, 
219,  229-231,  274. 

Indictment  for,  see  Indictment,  etc.,  19,  41, 
93. 

Competency  of  Juror  on  Prosecution  for,  see 
Jury,  85. 

Slanderous  Charge  of,  see  Libel  and  Slander, 
116,  117. 

Payment  by  Bank,  of  Forged  Paper,  see 
Banks,  IV.  a,  3,   b. 

Payment  in  Forged  Paper,  see  Payment,  6. 

Imputing  Agent's  Knowledge  of,  to  Princi- 
pal, see  Notice,  46-50. 

Proximate  Cause  of  Injury  by,  see  Proxi- 
mate Cause,   133. 

Search  Warrant  for  Forged  Trademarks, 
etc.,  see  Search  and  Seizure,  5. 

Question  for  Jury  as  to  Bank's  Liability, 
see  Trial,  490,  491. 

1.  The  intent  to  defraud  by  forgery,  un- 
der Mass.  Pub.  Stat.  chap.  204,  §  1,  need 
not  be  to  defraud  a  party  named  in  the  in- 
strument forged.  Com.  v.  Brown,  147  Mass. 
585,   18  N.   E.  587,  1 :  620 

2.  Forgery  is  not  a  felony  at  common  law. 
State  V.  Murphy,  17  R.  I.  698,  24  Atl.  473, 

16:  550 

3.  That  one  who  forges  a  receipt  in  full 
on  a  payment  on  account  has  in  fact  paid 
his  indebtedness  in  full  will  not  prevent 
his  liability  to  indictment  for  the  forgery. 
Gordon  v.  Com.  100  Va.  825,  40  S.  E.  746, 

57:  744 
What  constitutes. 
See  also  infra,  Editorial  Notes,  §  1. 

4.  Forgery  may  be  committed  by  chang- 
ing the  second  initial  of  a  name  which  is 
composed  of  two  initials  and  a  surname. 
State  V.  Higgins,  60  Minn.  1,  61  N.  W.  816, 

27:  74 

5.  Signing  another's  name  as  his  agent, 
and  adding  one's  own  initials  to  show 
agency,  in  the  presence  of  the  person  who 
pays  over  money  on  the  faith  of  such  signa- 
ture, is  not  forgery,  although  the  claim  of 
authority  is  false  and  may  constitute  some 
other  crime.  People  v.  Bendit.  Ill  Cal.  274, 
43  Pac.  901.  31:  831 

U.  Signing  the  names  of  other  persons  to 
a  note,  with  an  addendum  over  the  sign- 
er's own  name  stating  that  he  is  authorized 
to  sign  for  the  others,  does  not  constitute 
forgery,  altliough  the  claim  of  authority  is 
entirely  false.  State  v.  Taylor.  46  La.  Ann. 
1.3:12.  16  So.   190.  ■  2.1:  .191 

7.  Forgery  is  committed  by  indorsing 
one's  own  name  upon  conimereial  paper  be- 
longing to  another  of  the  same  name,  with 
knowledge  of  want  of  title,  and  with  intent 
to  perpetrate  a  fraud.  Tleattie  v.  National 
Bank.  174  Til.  .171.  51  N.  E.  602.  43:  6.14 

S.  'I'lic  iwi^ciit  inn  of  a  promissory  note  in 
till'  naino  (if  a  licfitioiis  por>nn.  or  under  an 
ns-.ini)i'i]  name,  with  an  intent  to  defrand.  is 
fiu-ucrv.  Stare  v.  Wheeler.  20  Or.  102.  25 
Pae.    :i'.U.  10:  770 

'.).  I'.i  aiM  to  a  eaneeleil  clieek  the  words, 
"iti  Mil!  of  aeeonnt  to  date."  with  infe!it  to 
alter  ii-   eiTeet   a-  a    rer-ei|it.  constitutes   for- 


gery.    Gordon  v.  Com.  100  Va.  825,  40  S.  E. 
746,  57:  744 

10.  The  addition  to  a  check  of  the  words, 
"in  full  of  account  to  date,"  may  constitute 
a  forgery  if  made  at  any  time  after  the 
check  is  delivered  to  the  payee.  Id. 

11.  Forgery  by  alteration  of  an  elevator 
receriJt  given  by  a  railroad  for  grain  to  be 
stored  and  shipped  is  not  committed  where 
the  alteration  is  of  a  memorandum  of  the 
weigher's  judgment  as  to  the  grade  of  the 
grain,  indorsed  on  the  back  of  the  receipt 
to  enable  a  purchaser  to  fix  the  price  to  be 
paid  for  the  grain,  since  the  memorandum 
is  not  part  of  the  receipt,  so  that  its  altera- 
tion will  not  change  the  legal  eflFect  of  the 
receipt.  State  v.  Hendry,  156  Ind.  392,  59 
N.  E.  1041.  54:  794 
What  subject  of. 

See  also  infra,  Editorial  Notes,  §  2. 

12.  A  writing  may  be  the  subject  of  for- 
gery though  not  sufficient  to  create  a  legal 
liability  if  genuine,  when  it  is  such  that 
if  genuine  it  might  injure  another.  People 
V.  Munroe.  100  Cal.  664,  35  Pac.  326,  24:  33 

13.  A  written  request  to  pay  a  certain 
amount  to  the  order  of  a  person  named 
therein,  "and  charge  to  him  at  my  office,"  is 
not  the  subject  of  forgery,  as  it  could  do 
no  possible  damage  if  acted  upon  as  gen- 
uine. State  V.  Evans,  15  Mont.  539,  39  Pac. 
850.  28:  127 

14.  A  written  instrument  in  the  following 
form:  "Mr.  Sage:  Please  let  this  boy  have  a 
single  rig, — a  good  one, — and  oblige.  I  will 
bring  it  back  myse'lf.  .  [Signed]  George 
dinger," — is  the  subject  of  forgery,  as  it  is 
not  only  an  order  or  request  for  the  delivery 
of  chattels  over  which  dinger  had  no  con- 
trol, but  is  also  a  writing  obligatory,  with- 
in the  meaning  of  Neb.  Crim.  Code,  §  145. 
Hickson  v.  State.  61  Neb.  763,  86  N.  W. 
509.  54:  327 

15.  Although  a  check  is  so  irregular  in 
form  that  the  bank  would  be  justified  in 
refusing  payment  of  it,  yet  it  may  be  the 
subject  of  forgery  as  to  its  eifect  as  a  re- 
ceipt, after  it  has  passed  through  the  hands 
of  several  indorsers,  and  has  been  paid  by 
the  bank  and  returned  to  the  hands  of  the 
drawer.  Gordon  v.  Com.  100  Va.  825,  40  S. 
E.  746.  57:  744 

16.  An  assignment  or  sale  of  the  unearned 
salary  of  a  public-school  teacher,  with  an 
order  therefor,  although  void  on  the  ground 
of  public  policy,  is  not  so  plainly  worthless 
that  it  cannot  be  the  subject  of  forgerv. 
People  V.  Munroe.  100  Cal.  664,  35  Pac.  326. 

24:  33 

17.  The  want  of  an  internal  revenue 
stamp  does  not  prevent  an  order  for  the 
payment  of  money  from  being  a  subject  of 
forgery,  although  the  Federal  statute  pro- 
vides that  such  an  instrument,  imless 
stamped,  shall  be  invalid  and  of  no  effect 
and  not  admissible  in  evidence.  Thomas  v. 
State.  40  Tex.  Crim.  Rep.  562,  51  S.  W.  242, 

46:  4.54 

IS.  Labels    and    trademarks    are    not    the 

sii1)jpet  of  forgery  at  common  law. — at  least 

wh.M-e    the    trademark    or    label    cannot    be 

iMiie    the   basis    for  a    suit    against   the   al- 
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leged  issuer  for  deceit  or  warranty.  Whit€ 
V.  Wagar,  185  111.  195,  57  N.  E.  26,     50:  60 

Editorial   Notes. 

a.  Forgery  as  a  crime. 

§  1.  Generally. 
Defined.     10:  779.* 

Criminal  liability  for  agent's  act  in.  4i:  652. 

By  false  assumption  of  authority  in  signing 

another's    name    as    agent 

for  him.    SI:  831. 

By    raising    amount    if    negotiable    paper. 

22:  686. 
What  intoxication  will  excuse.    36:  470. 
Evidence  of  other  crimes  in  prosecution  for. 
62:  224,  249,  289,  319,  324. 
Whether    the    forgery    of    different    instru- 
ments at  one  time  con.sti- 
tutes    but    one,    or    more 
than  one,  crime.     61:819. 
Uttering.    61 :  819. 
Possession      of      forged      instruments. 

61 :  820. 
Forging,    and    uttering    forged,    instru- 
ments.    61:  821. 
Forgery.     61:  822. 
§  2.  By  making  or  altering  mere  memoran- 
dum. 
The  general  rule.     54:  794. 
Application   to    particular    kinds   of   memo- 
randa.   54:  795. 
In   the   nature   of   a   promise   or   order. 

54:  795. 
In  the  nature  of  a  receipt  or  acquit- 
tance.   54:  796. 
In  the  nature  of  certificates  or  state- 
ments of  fact.     54:  798. 
Falsification    of    dates    and    addresses. 
54:  799. 
§  3.  Forgery  of  worthless  instruments. 
The  general  rule.     24:  33. 
What   constitutes    legal    efficacy.     24:  34. 
Must   be   intelligible   and   certain.     24: 

35. 
Must  be  an  order,  and  not  a  mere  re- 
quest.   24:  36. 
Must   not  be   mere   matter  of  opinion. 

24:  37. 
Must  not  be   mere  recommendation   to 

courtesy.    24:  37. 
Must  purport  to  be  the  act  of  another. 
24:  37. 
Instruments  void  on  their  face.     24:  38. 
Efficacy  which  is  apparent  only.     24:  39. 
Must  be  sufficient  to  deceive.    24:  40. 
^lust  be  a  subject  of  legal  proceedings. 

24:  41. 
Apparent     capacity     or     authority     to 
make.    24:  41. 
Real  efficacy  not  apparent.     24:  42. 
Instruments  requiring  further  steps  to  per- 
fect them.     24:  43. 
Naked  and  conditional  promises.    24:  43. 
Instruments  not  in  statutory  form.     24:  44. 
Prohibited  instruments.    24:  44. 
I'nstaniped  instruments.     24:  44. 
Instrnmfnts    executed    in    fictitious    name. 
24:  45. 


b.  Civil  rights  arising  from  forgery. 

§  4.  Generally. 

Ratification  of  forgerv;  estoppel  to  assert. 
12:  140;*    36:  539. 

Forger\'  of  renewal  obligation  as  aft'ecting 
original  agreement.  33: 
628. 

Liability  of  person  whose  signature  is  forged 
on  commercial  paper. 
36:  539. 

Forgery  as  ground  for  injunction  against 
judgment.     31:  756. 

Payment  in  forged  paper.     1:  199.* 

Effect  of  acceptance,  or  acceptance  and  pay- 
ment, of  forged  paper. 
7:  596.* 

Pavment  of  forged  paper  by  bank.  2:96;* 
7:  849;*  12:  793.* 

Drawee's  duty  to  know  signature  of  drawer. 
27:  635. 

Duty  of  depositor  in  respect  to  forged 
checks  charged  to  him  by 
bank.    27:  426. 

^Vho  must  bear  loss  when  check  or  bill 
issued  or  indorsed  to  im- 
postor.   50:  75. 

Liability  of  savings  bank  for  payments  up- 
on   forged    order.    69:  329. 

Liability  of  telegraph  company  for  trans- 
mission or  delivery  of 
forged    message.      65:  805. 

Liability  of  corporation  for  forgery  by  its 
officers  in  issue  of  stock. 
19:  331. 

Right  of  alleged  fraudulent  grantee  to  show 
that  judgment  against 
grantor  was  based  on 
forged  instrument.  67:  601. 


FORMA  PAUPERIS. 


Administrator     Bringing     Action     in,     see 
Costs  and  Fees,  21. 


FORMER    JEOPARDY. 

Doctrine   of,   as   Affecting   Appeal,   see   Ap- 
peal and  Error,  I.  c. 
In  General,  see  Criminal  Law,  II.  g. 


FORMER  SUIT   PENDING. 

As   Ground   of   Abatement,    see   Abatement 
and  Revival,  III. 


FORMER    TESTIMONY. 
See  Evidence,  IV.  g;  X.  m 


FORMULA. 

Advertising  L'se  of,  see  Advertising. 
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FORNICATION -FRANCHISE. 


FORNICATION. 


Removal  of  Prosecution  for,  see  Removal  of 
Causes,  8. 

Editorial   Notes. 

Cruel  and  unusual  punishment  of.     3&:  572. 


FORTHCOMING    BOND. 

Liability  on,  see  Levy  and  Seizure,  66. 

♦-•"♦^ 

FORTHWITH. 

Meaning  of,  see  Chattel  Mortgage,  47. 

The  term  "forthwith"  means  with  all  rea- 
sonable diligence  and  dispatch.  Baker  v. 
Snielser,  88  Tex.  26,  29  S.  W.  377,      33:  163 


FORWARDING  CARRIER. 

Termination   of   Liability    of,   see   Carriers, 
994,  995. 


FOURTH    OF   JULY. 


Custom  of  Carrier  to  Suspend  Business  on, 

see  Carriers,  831. 
Judicial    Notice    as    to    Fireworks    on,    see 

Evidence,  107. 


FRACTION. 


Of  a  Day.  see  Insolvency,  71;  Judgment, 
131:  J.o^risliiture,  1;  Mortgage,  71;  Re- 
t?iver,  1;    Time,  3-5. 


FRANCHISE. 


Will)  May  Deny,  see  Action  or  Suit,  56. 
Dutv   to   ]']xercise,   see   Coinpulsorv    Service, 

1. 
Transfer  of.  see  Corporations.  II..  and  also 

infra,  ]']ditorial  Notes.  §  2. 
(jiil)oratc    Liability    after    Transfer    of,    see 

C.irporations.  209.  210. 
I'nrfeiture  of.  soo  Corporations.  VI.;   VIII.  § 

S;   ()un  Warranto.  11,  12. 
Jury     Trial    of   Torfeitine    of,    see   Jury,   45. 
D<'privin'j   ^'nter  of  Ritrlit  of.  see  Elections. 

l\\(iu>i\i^ner^-    of    F.lertric    LiLiht    Franclii>e. 

^.■e  >:iefirip  T.i-lit-.  2-4. 
(  '.iii.lrniniit  iiiii  iif.   -!■!>    l".iiiiiic!:t    Domain,  .'!2. 
F,-i  il)[M>i  lo  l)cn\    i;i-lit   r.i   Mxorei-e.  ~i'e  !•:>- 

lopn.'!.  .•;!,  :;•_'. 
•  Ii'^ii'iiil    \iiti'i'    11-    to    [ncnrporat ion    of.    -^.m' 

I'.vi.i.'rirr.    7. 

i.'  ■  ■•     ■■•■   I). ■.■:.•..    for   '^;il.'  nf.   -re  Juiitiin''n! . 
'.'.ty^ 


I  Levy  on,  see  Levy  and  Seizure,  27. 
I  Action  to  Annul  or  Vacate  Municipal  Grant 
of,  see  Limitation  of  Actions,  216. 

Lien  on,  see  Mechanics'  Liens,  63,  64,  68. 

Publication  of  Ordinance  Granting,  see  Mu- 
nicipal Corporations,  lOI,  102j  Publica- 
tion, 12. 

Provision  for  Arbitration  in,  see  Municipal 
Corporations,  249. 

Power  to  Appoint  Inspectors  as,  see  Of- 
ficers, 54. 

Right  of  Action  for  Invasion  of,  see  Parties, 
8. 

Parties  to  Action  for  Usurping,  see  Parties, 
155. 

Pui-pose  for  which  Funds  Raised  by  Taxa- 
tion of,  may  be  Used,  see  Public 
Moneys,  II. 

Taxation  of,  see  Constitutional  Law.  280, 
399;  Taxes,— especially,  23,  42,  196-208, 
410,  415-418,  442,  444,  445.  528. 

For  Toll  Bridge,  see  Bridges,  32,  37. 

Of  Corporation  Generally,  see  Corporations. 

To  Corporation  Subsequently  Chartered,  see 
Corporations,  10. 

Of  Water  Plant,  Consideration  of,  in  Esti- 
mating Damages  from  Condemnation, 
see  Damages,  484,  485, 

For  Ferry,  see  Ferry, 

For  Insurance  Business,  see  Insurance,  7. 

Grant  of  Lottery  Franchise,  see  Lottery,  I. 

Of  Railroad  Company,  see  Railroads,  1-3. 

Of  Street  Railway  Companj-,  see  Street 
Railways,    I.;    Telephones,    2. 

Of  Telegraph  Company,  see  Telegraphs,  I, 

Of  Telephone  Company,  see  Telephones. 

To  Take  Tolls,  see  Tolls  and  Toll  Roads. 

Of  Water  Company,  see  Municipal  Corpora- 
tions, II,  f,  2:"  Waters,  III. 

1.  A  franchise  is  a  special  privilege  con- 
ferred bj'  the  government  upon  an  individual 
or  corporation,  which  does  not  belong  to  cit- 
izens of  the  government  generally  by  com- 
mon right.  State  T.  Scougal,  3  S.  D.  55,  51 
N,  W.  858,  15:  477 

2.  To  be  a  franchise,  the  right  pos.sessed 
must  be  such  as  cannot  be  exercised  without 
the  express  permission  of  the  sovereign 
power, — a  privilege  or  immunity  of  a  public 
nature  which  cannot  be  legally  exercised 
without  legislative  grant.  State  ex  rel, 
Clapp  V.  Minnesota  Thresher  Mfg.  Co.  40 
Minn.  213,  41  N,  W,  1020,  3:  510 

Editorial  Notes. 

Of    Corporations,    Generally,    see    Corpora- 
tions, VIII.  7-9, 
Taxation  of,  see  Taxes,  VT,  §   12. 

§  I.  Generally. 

Di-tinction  between  franchise  and  monopo- 
ly.    4:  616.* 

l!i"ht  to  construct  street  railroad  as. 
2:  255.* 

Riojit  to  collect  wharfage  as.     1:  133.* 

I'rivileoe  of  using  street  as  a  contract  with- 
in provision  against  im- 
pairing obligation.  50:  142. 

XiMi'^-ity   of.   tor  taking  tolls.     37:  711. 

<);'  I'lihoa.i  company,  whether  real  or  per- 
gonal pnrperty.     Gti:  :>G. 

I'liwer  •!  h'_'i-latnre  in  re-pcet  to  niunicii>al 
franclii^e^.      48;  4S.'. 
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Grant  of  franchise  to  electrical  subway  com- 
pany.    34:  369. 

§  2.  Transfer  of. 

Judicial  sale  of.     20:  737. 

Assignability  of  franchise  of  water  com- 
pany.    61:98. 

night  to  transfer  or  mortgage  privilege  to 
use  streets  for  telegraph, 
telephone,  or  other  quasi- 
public  purposes.    47:  87. 

Right   to  transfer  ferry   franchise.    59:  543. 

§  3.  Termination;   forfeiture. 

Of  Corporate  Franchises,  Generally,  see  Cor- 
porations, VIII.  §  8. 

Forfeiture  of,  how  declared.     2:  256.* 

Termination  of  franchise  for  toll  bridge. 
58:  169. 

Forfeiture  of  franchise  of  water  company 
for  failure  to  comply  with 
contract.     61 :  93. 


FRATERNAL  SOCIETIES. 

See   also   Benevolent    bocieties;    Insurance; 
Railroad  Relief  Associations. 

Editorial   Notes. 

Liability  of  property  of,  to  assessment  for 
local  improvements.  35 : 
38. 


FRAUD    AND    DECEIT. 

I.  In  General. 

II.  Concealment;      Failure     to     Disclose 
Facts. 

III.  Matters  of  Opinion  or  of  the  Future. 

IV.  Intent,    Knowledge,    Belief,    and    Re- 

liance of  Parties. 
V.  To  Obtain  Credit. 
VI.  In  Respect  to  Negotiable  Paper. 
VII.  Misinformation  by  Third  Person. 
VIII.  Remedies. 
IX.  Editorial  Notes. 

Survivability  of  Action  for  Fraud  in  Induc- 
ing Taking  of  Lease,  see  Abatement 
and  Revival.  14. 

Conclusiveness  of  Finding  as  to,  see  Appeal 
and  Error.  778,  779. 

Inference  of,  by  Appellate  Court,  see  Ap- 
]>ea]   and  Error.  840. 

Assiiiiiment  of  Right  of  Action  for,  see  As- 
>;<in)iient,  3,  7. 

Attack  for.  on  Order  Confinning  Auditor's 
Report  as  to  Disposition  of  Funds  f  )r 
f'reiliiors.  see  Assignments  for  Credit- 
ors.  ?,(). 

Of  Ollicer  in  Recoiviiii:-  Foes,  see  Assumpsit, 
14. 

In  Issuing  Attaclinient.  see  .\ttaclinioiit.  34. 

Fictitioiis  Bid  at  Auction,  see  Auction.  ?>.  4. 

Rele;ise  rroiii  Debt  Created  hv.  by  Di^- 
cliav  ■  in  Baiiki-iiptcv.  see  Baiikniptcv. 
ru.  .Vs. 

FaNx'  Rf'iiii'MMirations  by  Detanltiim  Bank 
!^iv-i(leiit.    <(•('    Bank's.    .";"!. 

Of   Bank   lasliier.   s,.o   Banks.   4.3-47. 


Liability  of  Bank  Director  for,  see  Banks, 
64,  65. 

In  Respect  to  Insolvency  of  Bank,  see 
Banks,  69. 

Deceptive  Credit  in  Bank,  see  Banks,  286- 
288. 

In  Receiving  Note  for  Collection  While  In- 
solvent, see  Banks,  269. 

In  Taking  Deposit  While  Bank  is  Insolvent, 
see  Banks,  310-318. 

In  Numbering  Certificates  of  Membership  in 
Benevolent  Society,  see  Benevolent 
Societies,   57. 

Towards  Surety  on  Agent's  Bond,  see 
Bonds,  27. 

Person  Riding  on  Train  by,  as  Passenger, 
see  Carriers,  73-75. 

Of  Shipper,  Effect  on  Carrier's  Liability, 
see  Carriers,  782. 

Inducing  Delivery  by  Carrier  to  Wrong  Per- 
son, see  Carriers,  812. 

Effect  on  Mortgage  of  Fraudulent  State- 
ments by  Mortgagee  to  Creditors,  see 
Chattel  Mortgage,  6. 

In  Inducing  Execution  of  Contract,  see 
Case,  3. 

To  Invalidate  Contract,  see  Contracts,  368. 

In  Decision  of  Arbiter,  Effect,  see  Contracts, 
730. 

As  Defense  to  Contract,  see  Contracts.  834, 
835. 

Effect  of,  on  Oral  Contract,  see  Contracts, 
I.  e,  6. 

Statute  of  Frauds,  see  Contracts,  I.  e;  VIII. 
§§  14-20. 

Of   Corporate   Promoters,   see   Corporations, 

IV.  h. 

In  Procuring  Stock  Subscriptions,  see  Cor- 
porations. 380.  381,  389. 

In  Transfer  of  Stock  Held  in  Trust,  see 
Corporations,  409.  411^14. 

In  Inducing  Purchase  of  Corporate  Stock, 
see  Corporations.  ■'511:    Parties,  84. 

In  Issuance  of  Corporate  Stock,  see  Corpo- 
rations. V.  d:   Notice.  41. 

As  Defense  aaainst  Liabilitv  as  Stockholder, 
see  Corporations,  600.  GOl. 

In  Overvaluation  of  Property  Paid  for  by 
Corporate  Stock,  see  Corporations.  V. 
f.  3.  6. 

Kfl'ect  on  Right  to  Vote  Corporate  Stock, 
see  Corporations,  667. 

Of  Corporation  or  its  Officers.  Stockhold- 
er's Right  of  Action,  see  Corporations, 

V.  e.  2. 

Collateral  Attack  on  Pardon  for,  see  Crim- 
inal Law,  253. 

Measure  of  Daniaaes  for,  see  Damages.  III. 
f. 

In    Election,  see  Flections.  IT.  d. 

K>to])pel  bv.  see  Estoppel.  TIL  h:  Insur- 
ance. 8OO-8O0.  808. 

Pronmptioii  and  Burden  of  Proof  as  to, 
see  Evidence.  II.  e.  7.  and  also  infra. 
TX.  §    11. 

Parol  Proof  of.  soe  Fvidrnrr.  VI.  li.  and 
a]>o  infra.  IX.  §  11. 

Kvid'ncc  a-  10  ( ioncralh'.  -it  I\\-iili'i:ci\  XI. 
f,  and   also   infra.   IP.    5    II. 

SutVu-i(Mic\  of  Kvidencf  of.  -r^e  Fvid'^twe, 
XIT.  .'.  and  al^o  infra.   IX.   ^    II. 

As    to    False   Preicn-i',    -<^p    Fals^    I'retenses. 
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FRAUD  AND  DECEIT.  I. 


Transfers  in  Fraud  of  Creditors,  see  Fraudu- 
lent Conveyances. 
Ratification  of,  see  Husband  and  Wife,  50. 
On  Marital  Rights,  see  Husband  and  Wife, 

Infancy  as  Defense  to  Action  for,  see  In- 
fants, 48,  49. 

In  Use  of  Tradename  or  Label  as  a  De- 
fense, see  Injunction,  454-458. 

In  Application  for  Insurance,  see  Insurance, 
HI.  e. 

In  Assignment  of  Insurance  Policy,  see  In- 
surance, 1219,  1220. 

In  Obtaining  Insurance  as  a  Defense,  see 
Insurance,  1240. 

In  Estimating  Amount  of  Loss,  see  Insur- 
ance, 918. 

Of  Insured,  Effect  of  Incontestable  Clause 
on.  see  Insurance,  576-585. 

Waiver  by,  or  Estoppel  of  Insured  to  Rely 
on,  see  Insurance,  744-747. 

In  Inducing  Insured  to  Change  Beneficia- 
ries, see  Insurance,  736. 

Of  Insured  in  Procuring  Reinstatement, 
see  Insurance,  HI.  g. 

Larceny  of  ^loney  Obtained  by,  see  Lar- 
ceny,   8. 

Efifect  of,  on  Running  of  Limitation,  see 
Limitation  of  Actions,  II.  e. 

Effect  of,  on  Bar  of  Limitation,  see  Limita- 
tion of  Actions,  HI.  e. 

In  Enterprise  Dependent  on  Forfeiture  for 
Success,  see  Lottery,   12. 

Judgment  by,  as  Abuse  of  Process,  see  Ma- 
licious   Prosecution.    11. 

In  Discharge  of  Mortgage,  see  Mortgage, 
124,  125. 

In  Sale  of  Dangerous  Article,  see  Negli- 
gence. 51. 

Notice  of.  see  Notice.  9. 

Imputing  to  Principal,  Agent's  Knowledge 
of  his  own  Wrong,  see  Notice,  40-50. 

Stockholder  as  Party  to  Action  for,  see 
Parties.   160. 

Pleading  as  to.  see  Pleading.  2,  3,  28.  29, 
103-105.  144.  221.  402.  405-408.  517, 
527. 

In  T'se  of  Mails,  see  Evidence.  219,  233: 
PostoflTice.  13. 

In  Obtaining  Support  as  Poor  Person,  see 
Poor  and  Poor  Laws.  6. 

Of  Afff'iit.  see  Principal  and  Agent.  II.  c. 

In  Obtaining  Release,  see  Release.  6.  19.  20. 

In  Obtaining  Parent's  Consent  to  Daugh- 
ter's Alarriage  to  Married  ]\Ian.  see  Se- 
duction. 5.  6. 

Of  Deputy  Sheriff,  in  Making  Sale  on  Exe- 
cution, see  Sheriff.  4. 

Onc^tion  for  Jury  as  to.  spe  Trial.  190-208. 
■2M\.  .■)71. 

Finding  as  to.  see  Trial.  875. 

Instructions   as  to.   see   Trial.   802. 

Conversion  of  Hoods  Obtained  bv.  see  Tro- 
ver.  28. 

roii^tr\ict  ive  Trust  Arisiiirr  from.  see 
TruM^.  I.  d. 

Rcjirf'^entation  as  to  l^>cnnularies  or 
QuaiititA'  of  Land  Sold.  >ee  Vendor  and 
Piinhaser.   12.  2U.  21. 

Sn|ij)l\ing  Tniimri-  A\'al<'r.  m-c  AA'aters. 
5r.l. 


In 


In 


I.  In  General. 
For  Editorial  Notes,  see  infra,  IX.  §  1, 

1.  Equitable  principles  are  applicable  to 
every  case  of  fraud  as  it  occurs,  however 
new  it  may  be  in  its  circumstances.  Mel- 
drum  V.  Meldrum,  15  Colo.  478,  24  Pac. 
1083.  11:65 

2.  Courts  will  not  be  controlled  in  giving 
relief  by  any  specific  and  definite  rules  in 
regard  to  fraud.  Id. 

3.  Intentional  fraud,  as  distinguished 
from  mere  breach  of  duty  or  omission  to  use 
due  care,  is  an  essential  factor  in  an  action 
for  deceit.  Kountze  v.  Kennedy,  147  N.  Y. 
124,   41    N.   E.   414,  29:  360 

4.  Fraud  cannot  be  inferred  from  the 
fact  of  buying  property  through  an  agent 
who  is  instructed  to  take  title  in  his  own 
name  and  does  not  disclose  his  agencv. 
Cowan  V.  Fairbrother.  118  N.  C.  406.  24  S. 
E.  212,  32:  829 

5.  Misrepresentation  of  the  price  paid 
for  property  by  the  vendor  or  others  does 
not  constitute  actionable  deceit,  in  the  ab- 
sence of  fiduciary  relations  between  the 
parties,  or  other  facts  or  circumstances 
giving  rise  to  an  express  or  implied  agree- 
ment that  the  price  paid  should  determine 
the  price  in  the  contract.  Beare  v.  Wright 
(N.  D.)  103  N.  W.  632,  69:  409 
Defrauding  intoxicated  person. 

In  Obtaining  Guaranty,  see  Guaranty,  2. 

6.  Obtaining  the  property  of  an  intox- 
icated person  at  an  inadequate  price,  know- 
ing of  his  incapacity  to  make  a  valid  agree- 
ment in  respect  to  it,  constitutes  an  action- 
able fraud.  Baird  v.  Howard,  51  Ohio  St. 
57.  36  N.  E.  732.  22:  846 
Selling  goods  for  fraudulent  purchaser. 

7.  An  auctioneer  who  sells  goods  for  a 
fraudulent  purchaser  thereof,  under  such 
circumstances  as  to  charge  him  with  notice 
that  they  have  been  obtained  by  fraud,  is 
liable  for  the  value  of  the  goods  equally 
with  the  fraudulent  purchaser,  and  not 
merely  for  the  amount  of  commissions  re- 
ceived by  him  upon  the  sale,  although  he 
has  accounted  for  the  proceeds  of  such 
goods  to  his  principal.  Morrow  Shoe  Mfg. 
Co.  V.  New  England  Shoe  Co.  18  U.  S.  App. 
256.  616.  6  C.  C.  A.  .508.  8  C.  C.  A.  652.  57 
Fed.  685.  60  Fed.  34L  24:  417 
Inducing  marriage. 

Punitive  Damages  for.  see  Damages.  43. 

Claim  against  JEstate  because  of  Void  Mar- 
riage, see  Executors  and  Administra- 
tors. 1.30. 

For  Editorial  Notes,  see  infra.  IX.  §  2. 

8.  A  woman  deceived  into  a  void  marriag« 
with  a  man  already  married  may  maintain 
an  action  asrainst  him  for  deceit.  Morrill 
v.   Palmer.  68  Vt.  1.  33  Atl.  829.         33:  411 

it.  Information  that  a  prospective  hus- 
band is  already  married  will  not  preclude  a 
right  of  action  against  him  for  deceit  in 
favfir  of  a  woman  who  enters  into  a  void 
marriage  with  him.  relying  upon  his  pos^ 
itivf  and  repeated  statements  that  he  is 
-inirle.  Id. 
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II.  Concealment;   Failure  to  Disclose  Facts. 

As  Excuse  for  Breach  of  Promise,  see 
Breach  of  Promise,  12,  13. 

Broker's  Concealment  of  Purchaser's  Iden- 
tity, see  Brokers,  22. 

Of  Purchasers  Insolvency,  see  Sale,   171. 

By  Carrier  Selling  Round  Trip  Ticket,  see 
Carriers,  609. 

Director  Purchasing  Corporate  Stock,  see 
Corporations,  278. 

That  Stock  Dividend  has  been  Declared,  see 
Corporations,  519. 

By  Insured,  see  Insurance.  324,  545,  567. 

Landlord's  Liability  to  Tenant  for  Injury 
by  Hidden  Defects,  see  Landlord  and 
Tenant.  145-153. 

Effect    on    Guaranty,    see    Guaranty,    4. 

Effect  of,  on  Running  of  Limitations,  see 
Limitation   of  Actions,  II.  e. 

Effect  of,  on  Bar  of  Limitations,  see  Limi- 
tation of  Actions,  III.  e. 

Pleading  as  to.   see  Pleading.  503. 

Question  for  Jury  as  to.  see  Trial,  201. 

See  also  infra.  71;   Contracts,  643. 

For   Editorial  Notes,   see   infra,  IX.   §   2. 

10.  Concealment  of  insolvency,  with  no 
reasonable  expectation  of  paying,  renders 
a  sale  fraudulent,  and  entitles  the  seller  to 
possession  as  against  the  purchaser  or  his 
voluntarv  assignee.  Morrow  Shoe  Mfg.  Co. 
V.  New  England  Shoe  Co.  18  U.  S.  App.  256, 
616,  6  C.  C.  A.  508,  8  C.  C.  A.  652,  57  Fed. 
685,  60  Fed.  341.  24:  417 

11.  A  stockholder  is  not  under  legal  obli- 
gation to  state  the  fact  that  the  corpora- 
tion is  insolvent,  to  a  purchaser  who  seeks 
him  of  his  own  accord  for  the  purpose  of 
bxiving  the  stock,  without  any  previous  of- 
fer to  sell.  Rothmiller  v.  Stein,  143  N.  Y. 
581.  38  N.  E.  718,  26:  148 

12.  A  vendee  of  land  who  knows  of  the 
existence  of  a  mine  on  the  land,  of  which 
the  vendor  is  ignorant,  is  not  bound  to  dis- 
close such  fact  in  making  the  purchase; 
but,  if  he  undertakes  to  do  so,  must  dis- 
close the  whole  truth  without  concealment 
of  material  facts,  and  without  doing  any- 
thing calculated  to  prevent  an  investiga- 
tion on  the  part  of  the  vendor, — especially 
if  the  latter  does  not  reside  near  the  land, 
and  the  purchaser  does.  Stackpole  v.  Han- 
cock, 40  Fla.  362,  24  So.  914,  45:  814 

13.  Mere  suppression  by  a  debtor  of  the 
fact  that  negotiations  are  pending  for  a 
sale  of  the  plant  of  a  corporation,  shares 
of  stock  in  which  he  has  pledged  as  collat- 
eral security  for  his  debt,  and  that  such 
sale  will  more  than  double  the  value  of  the 
stock,  is  not  a  fraudulent  concealment 
which  will  invalidate  an  agreement  by  the 
creditor  to  release  the  collateral  and  abate 
a  portion  of  the  debt  in  consideration  of  its 
immediate  payment  some  months  before 
maturity,  since  the  debtor  occupies  no  fidu- 
ciary relation,  and  is  under  no  oblisration 
to  speak.  Chieora  Fertilizer  Co.  v.  Dunan. 
91    Md.    144.    46    Atl.    347.  50:  401 

14.  Failure  by  residuary  legatees  to  ex- 
press their  opinion  that  the  beqiiest  to  them 
was    subject    to   a    trust   in    favor   of   public 


institutions  which  would  make  the  gifts 
to  such  purposes  exceed  the  proportion  of 
the  estate  permitted  by  statute,  and  there- 
fore void  as  against  the  widow,  is  not  such 
fraud  as  will  render  void  releases  by  her  of 
the  right  to  contest  the  bequest  given  in 
compromise  of  litigation  for  that  purpose 
in  which  all  the  facts  have  been  brought 
out.  Amherst  College  v.  Ritch,  151  N.  Y. 
282,  45  N.  E.  876,  37:  305 

15.  No  trust  relation  exists  between  an 
indorser  of  a  note  secured  by  mortgage, 
and  the  mortgagee,  which  will  require  him 
to  disclose  to  the  mortgagee  knowledge 
possessed  by  him  as  to  the  value  of  the 
mortgage,  when  as  agent  he  attempts  to 
buv  it  for  a  third  person.  Opie  v.  Pacific 
Invest.  Co.  26  Wash.  505,  67  Pac.  231. 

56:  778 

16.  Merely  sending  a  nonresident  mort- 
gagee a  circular  letter  setting  forth  that 
the  writer  has  customers  for  mortgages, 
and  suggesting  that  upon  quotation  of  a 
price  he  will  endeavor  to  secure  a  buyer 
for  the  mortgage,  to  which  a  reply  is  re- 
turned asking  what  will  be  given  for  it,  does 
not  establish  a  fiduciary  relation  between 
the  writer  and  the  mortgagee,  so  as  to  re- 
quire a  disclosure  of  the  writer's  informa- 
tion as  to  the  value  of  the  mortgage  in  sub- 
sequent endeavors  to  buy  it,  where  the 
mortgagee  selects  a  third  person  as  his 
agent  to  close  the  transaction.  Id. 


in.  Matters   of   Opinion  or  of   the   Future. 

By  Insured,  see  Insurance,  325,  327. 

See  also  infra,  64. 

For  Ed.corial  Notes,  see  infra,  IX.  §  3. 

17.  An  action,  of  tort  cannot  be  main- 
tained on  an  unfulfilled  promise  by  reason 
of  the  nonperformance  of  which  plaintiff  is 
injured,  although  at  the  time  of  making  it 
the  promisor  did  not  intend  to  perform  it; 
because  to  permit  such  an  action  would 
violate  the  policy  of  the  statute  of  frauds 
by  relieving  a  party  from  the  necessity  of 
observing  those  statutory  formulas  which 
are  necessary  to  the  validity  of  certain 
executorv  contracts.  Dawe  v.  Morris,  149 
Mass.  188,  21  N.  E.  313,  4:  158 

18.  False  representations  on  which  to  base 
an  action  for  deceit  must  be  of  some  exist- 
ing fact,  and  not  a  mere  promise;  must  be 
made  in  reference  to  some  subject  material 
to  the  contract  itself,  and  the  injury  from 
it  must  be  direct.  Hence  representations, 
for  the  purpose  of  inducing  one  to  enter 
into  a  contract  to  build  a  portion  of  a  rail- 
road, that  the  person  making  the  repre- 
sentations has  bought  a  quantity  of  rails 
at  a  certain  price  specified,  and  will  sell 
them  to  the  other  .person  at  the  same  price, 
constitute  no  ground  for  an  action  of  de- 
ceit. Id. 

19.  The  fact  that  representations  made 
by  a  person,  for  the  purpose  of  inducing 
another  to  buy  property,  are  so  extrava- 
gant   that    sensible,    cautious    people    Avould 
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not  have  believed  them,  is  not  of  itself  suf- 
ficient to  preclude  a  jury  from  finding  a 
verdict  for  the  buyer  in  an  action  to  re- 
cover damages  occasioned  by  the  fraudulent 
misrepresentation.  Barndt  v.  Frederick,  78 
Wis.  1,47  N.  W.  6,  11:  199 

20.  Representations  as  to  the  amount  of 
earth  necessary  for  constructing  a  levee,  and 
its  quality  or  kind,  made  to  induce  an- 
other to  enter  into  a  contract  for  construct- 
ing the  levee  within  a  certain  time,  with 
a  forfeiture  for  failure  to  complete  it  in 
that  time,  are  mere  expressions  of  opinions 
equally  within  the  power  of  both  parties  to 
ascertain,  and  therefore  not  a  sufficient 
ground  for  an  action  for  damages,  although 
the  contractor  was  not  within  150  miles  of 
the  place  of  the  work  when  he  entered  into 
the  agreement,  and  it  would  have  taken 
many  days  to  have  ascertained  the  truth  of 
the  representations.  Nounnan  v.  Sutter 
Lountv  Land  Co.  81  Cal.   1,  22  Pac.  515, 

6:219 

21.  False  representations  which  are  not 
in  fact  fraudulent,  as  to  the  speed  of  a 
steamboat,  made  to  effect  a  sale,  cannot  be 
relied  upon  if  a  warranty  as  to  speed  is  in- 
serted in  the  contract.  H.  W.  Williams 
Transp.  Line  v.  Darius  Cole  Transp.  Co.  129 
]\lieh.  209,  88  X.  W.  473,  56:  939 

22.  Representations  that  a  horso  is  snfe 
for  a  lady  to  drive,  by  which  she  is  in- 
duced to  drive  the  horse  on  trial  and  is 
thrown  out  and  injured  by  the  plunging 
and  kicking  of  the  horse,  which  is  in  fact 
an  ugly,  vicious,  and  tricky  animal,  create 
a  liability  in  the  nature  of  a  tort  for 
broach  of  a  warranty  of  the  safety  of  the 
horse,  although  the  person  making  the  rep- 
resentations did  not  know  that  they  were 
fal>".  fampvon  v.  Mount,  86  Wis.  477.  56 
X.  W.  1094.  22:  512 
As  to  ability  to  cure  person. 

23.  A  statement  by  a  physician  to  an  illit- 
erate man.  that  the  latter's  injuries  can  be 
cured  by  the  former's  mode  of  treatment, 
made  without  knowledge  of  its  truth  or  fal- 
sity, but  without  belief  in  its  truth,  or  upon 
the  r^^prosentatioTi,  without  knowledge  of 
its  truth  or  falsity,  that  it  is  true  of  his 
iiwn  knowledge,  renders  him  liable  to  an 
n'tioii  for  deceit  if  the  statement  is  acted 
iipiin  and  injurv  results.  Hedin  v.  Minne- 
apolis :\rodical  &  S.  Inst.  62  Minn.  140,  64 
X.  W.  1.5S.  35:  417 

24.  A  physician  is  not  relieved  of  individ- 
ual liability  to  an  action  for  deceit  in  false- 
I\'  stating  that  a  patient's  injuries  are 
'•urabJe  by  the  fact  that  he  is  acting  at 
the  time  as  aaeiit  of  a  medical  institute. 

Id. 
^.■J.  To  vcooy-'r  damimes  frum  a  healer  be- 
cause (if  deceit  in  stating  that  ht>  could  and 
would  cure  :ni  intending  natient.  whom  he 
iii'ed  1n  liciicfit.  |)hn'iitilT  must  slinw  not 
<iiih    tlial    tile  statement   was  fal-(\  but  that 
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of  property  by  a  vendor  to  the  purchaser 
during  negotiations  for  a  sale,  though  con- 
sciously untrue  and  relied  upon  by  the  pur- 
chaser to  his  hurt,  does  not,  in  the  ab.senoe 
of  such  circumstances,  constitute  an  action- 
able deceit.  Gustafson  v.  Rustemever,  70 
Conn.  125,  39  Atl.  104,  '39:  644 

27.  A  person  who  falsely  represents  to  an- 
other the  actual  cost  of  property  which  he 
puts,  at  its  falsely  alleged  cost,  into  a  cor- 
poration they  are  then  forming,  as  part  of 
its  plant,  is  not  relieved  from  liability  for 
his  fraud  on  the  ground  that  it  is  a  mere 
opinion  as  to  value,  and  not  the  representa- 
tion of  a  fact.  Teachout  v.  Van  Hoesen,  76 
Iowa,  113,  40  N.  W.  66,  1:  664 

28.  A  statement  that  promissory  notes 
are  "perfectly  good,"  made  by  the  holder, 
who  knows  that  such  statement  is  false,  to 
induce  a  purchaser  of  the  notes  who  was 
not  in  a  condition  to  know  whether  they 
were  good  or  not  to  take  them,  is  a  repre- 
sentation for  which  the  seller  of  the  notes 
is  liable,  and  not  the  expression  of  a  mere 
opinion.  Crane  v.  Elder,  48  Kan.  259.  29 
Pac.  151,  15:  795 

29.  A  representation  that  notes  turned 
over  as  part  of  the  price  of  land  are  as  good 
as  gold,  if  intended  to  be  and  properly 
understood  to  be  a  representation  of  facts 
within  the  knowledge  of  the  vendee  while 
the  vendor  knew  nothing  of  those  facts,  may 
constitute  an  actionable  false  representa- 
tion, and  not  merely  an  expression  of  opin- 
ion. Andrews  v.  Jackson,  168  Mass.  266,  47 
N.  E.  412,  37:  402 

30.  False  representations  by  one  selling 
railroad  bonds,  that  the  "bond  was  an  A 
Xo.  1  bond,"  and  that  "the  railroad  was  good 
security"  therefor,  made  to  the  purchaser 
for  the  purpose  of  inducing  the  sale,  will 
not  render  him  liable  to  damages,  even 
though  he  made  the  statements  in  bad 
faith.  Deming  v.  Darling,  148  Mass.  504.  20 
X.  E.  107,  2:  743 

31.  False  stat-ements  as  to  the  market 
price  of  hops,  made  to  the  president  of  a 
brewing  company  to  induce  the  purchase  of 
a  carload,  do  not  justify  its  rescission,  where 
he  had  said  as  to  the  statements  first  male 
that  he  did  not  believe  them,  and  as  to  others 
that  he  had  no  means  of  information,  and 
in  addition  made  an  oral  condition,  on  giv- 
ing a  written  order  for  the  hops,  that  it 
should  be  no  sale  if  the  price  was  not  aa 
represented.  Lilienthal  v.  Suffolk  Brew.  Co. 
1.54  Mass.  185.  28  X.  E.  151.  12:  821 

32.  A  statement  by  one  attempting  to 
sell  a  cash  register,  that  its  use  would  save 
the  expense  of  a  bookkeeper,  and  one  half 
of  one  clerk's  time,  is  merely  dealer's  talk, 
and.  althouffh  false,  is  not  ground  for 
rescission  of  the  contract.  Xational  Cash 
Register  Co.  v.  Townsend,  137  X.  C.  652.  50 
S.   E.   306.  70:  349 

33.  Where  an  agent  for  the  sale  of  min- 
ing stock  represents  to  an  intending  pur- 
chaser that  the  mining  company  already 
lias  .$1,500,000  worth  of  ore  in  sight,  and 
thereby  induces  the  latter  to  purchase  stock, 
svlien  in  fact  the  agent  had  never  been  in- 
fiunied    and  hnd   no   reason   to   believe   that 
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there  was  any  ore  in  sight,  and  the  fact 
is  that  there  was  not,  the  agent  will  be 
liable  to  the  purchaser  for  the  losses  there- 
by occasioned.  Barndt  v.  Frederick,  78  Wis. 
1,  47  N.  W.  6,  11:  199 

34.  A  false  representation  by  an  agent, 
for  the  purpose  of  selling  mining  stock,  that 
the  mining  company  already  has  $1,500,000 
worth  of  ore  in  sight,  is  not  so  extravagant 
as  to  justify  a  court  in  holding,  as  matter 
of  law,  that  the  plaintiff  .jould  not  have 
believed  and  relied  on  it  as  true.  Id. 


IV.  Intent,  Knowledge,  Belief,  and  Reliance 

of  Parties. 

Of  party  deceiving  or  making  statements. 

Allegations  as  to,  see  Pleading,  407. 

See  also  supra,  22,  25,  26,  33;   infra,  65-72. 

For  Editorial  Notes,  see  infra,  IX.  §§  1,  4. 

35.  It  is  as  fraudulent  to  affirm  the  ex- 
istence of  a  fact  about  which  one  is  in  en- 
tire ignorance,  as  it  is  to  affirm  what  is 
false,  knowing  it  to  be  so.  Bullitt  v. 
Farrar,  42  Minn.  8,  43  N.  W.  566,  6:  149 

36.  A  charge  of  fraudulent  intent,  in  an 
action  for  deceit,  may  be  maintained  by 
proof  of  a  statement,  made  as  of  the  party's 
own  knowledge,  which  is  false,  provided  the 
thing  stated  is  not  merely  a  matter  of  opin- 
ion, estimate,  or  judgment,  but  is  suscep- 
tible of  actual  knowledge;  and  in  such  case 
it  is  not  necessary  to  make  proof  of  an 
actual  intent  to  deceive.  Id. 

37.  A  person  may  be  liable  in  an  action 
for  false  representations  made  by  him,  even 
if  he  did  not  know  they  were  untrue.  Ger- 
ner  v.  Mosher,  58  Neb.  135,  78  N.  W.  384. 

•    46:  244 

38.  If  one  makes  an  imtrue  representation 
as  of  his  own  knowledge,  not  knowing 
whether  it  is  true  or  false,  it  is  a  fraud. 
An  unqualified  affirmation  amounts  to  an 
affirmation  as  of  one's  own  knowledge. 
Bullitt  V.  Farrar,  42  Minn.  8,  43  N.  W.  566, 

6:  149 
McKinnon  v.  Vollmar,  75  Wis.  82,  43  N. 
W.  800,  6:  121 

39.  A  representation  upon  which  an  ac- 
tion for  fraud  can  be  based  must  be  false, 
material,  and  made  knowing  it  was  false,  or 
recklessly  made  not  knowing  or  caring 
whether  it  was  true  or  false.  Kountze  v. 
Kennedy,  147  N.  Y.  124,  41  N.  E.  414.  29:  360 

40.  A  representation  of  fact  with  the  in- 
tent to  influence  the  conduct  of  another  im- 
plies necessarily  tHe  belief  of  the  per.son 
makinfif  it  that  it  is  true.  Hindman  v.  First 
Nat.  Bank,  50  C.  C.  A.  623,  112  Fed.  9.31. 

57:  108 

41.  Liability  for  deceit  on  the  part  of  a 
landowner  making  false  representations  as 
to  the  quantity  in  the  tract,  on  which  a  pur- 
chaser relies  to  his  injury,  cannot  be  pred- 
icated upon  the  fact  that  from  the  meaii^ 
of  knowlodye  accessible  to  him  he  might 
have  known  the  statements  to  be  false,  if 
he  in  fact  believed  tiiem  to  be  true.     Boddv 

V.  Henrv.  113  lown.  462.  8.-)  N.  W.  771. 

•j.T:  760 

42.  Officers   of  a   corpora  (inn,   wIki   are   its 


principal  stockholders,  and  who  contem- 
plate trading  their  stock  for  other  prop- 
erty, owe  no  duty  to  the  other  party  to 
the  transaction,  which  will  take  their  rep- 
resentations as  to  the  corporate  property 
out  of  the  general  rule  that  knowledge  of 
falsity  of  representations  is  necessary  to 
support  an  action  of  deceit  for  making 
them.  Id. 

43.  Purchasing  goods  on  credit,  intending 
not  to  pay  for  them,  will  render  one  liable 
to  an  action  for  deceit.  Swift  v.  Rounds, 
19  R.  I.  527.  35  Atl.  45,  33:  561 
Knowledge  and  reliance  of  party  defrauded. 
False  Representations  by  Corporate  Officers 

as  to  Stock,  see  Corporations,  294. 
Estoppel  Resulting  from,  see  Estoppel,  211- 

221. 
Sufficiency  of  Proof  of  Knowledge,  see  Evi- 
■      dence,  2224. 

See  also  supra,  9,  26,  31,  34;  infra,  61. 
For  Editorial  Notes,  see  infra,  IX.  §  4. 

44.  False  representations  will  not  support 
an  action  in  the  absence  of  an  allegation 
that  something  was  done  in  consequence  of 
them.  Converse  v.  Hood,  149  Mass.  471,  21 
N.  E.  878,  4:  521 

45.  Fraud  will  vitiate  a  contract ;  but 
where  the  parties  to  the  contract  stand 
upon  an  equality  of  footing,  the  fraud  must 
consist  of  a  false  representation  of  a  ma- 
terial fact,  and  the  party  to  whom  it  is 
made  not  be  able,  by  the  exercise  of  a 
reasonable  caution  and  vigilance,  to  detect 
its  falsitv.  Finlavson  v.  Finlavson,  17  Or. 
347.   21    Pac.   57,    '  "^3:  801 

46.  Ordinarily  one  who  buys  property  has 
the  right  to  rely  upon  representations  of  the 
seller,  and  if  they  were  false  and  made  with 
intent  to  deceive,  the  seller  cannot  urge 
that  the  buyer  by  investigation  could  have 
discovered  their  falsitv.  Fargo  Gaslight  & 
C.  Co.  V.  Fargo  Gas  &  E.  Co.  4  N.  D.  219.  59 
N.  W.   1066,  37:  593 

47.  A  statement  made  by  an  auctioneer  at 
a  sale  of  real  estate,  in  the  presence  of  the 
owner's  agent,  that  he  had  measured  the 
lines  and  found  them  of  a  certain  length, 
and  that  the  tract  to  be  sold  contained  a 
certain  amount  of  land,  will,  if  false,  entitle 
the  purchaser,  who  made  his  bid  in  reliance 
on  the  statement,  to  recover  back  the  money 
paid  by  him,  although  the  sale  was  made  on 
the  land,  with  which  the  pwrchaser  was 
fanliliar,  and  the  boundaries  of  which  were 
visible  and  pointed  out.  Roberts  v.  French, 
l.-)3  Mass.  60,  20  N.  E.  416.  10:  0.)6 

48.  The  purchaser  of  a  gas  and  electric 
light  plant  on  false  representations  as  lo  its 
condition  and  amount  of  earnings  and  prices 
charged  customers  is  not  precluded  from  re- 
lying on  the  representations  made  because 
he  did  not  make  an  investigation  which 
inisht  have  shown  their  falsitv.  Fari?'o  Gas- 
liuht  &  G.  Go.  V.  Faroo  Gas  &E.  Co.  4  X.  U. 
219,  59  N.  W.   1066.  37:  593 


V.  To   Obtain    Credit. 

As  Hround  for  Attachment,  see  Attachment, 

■24. 
Allegations  as  to,  see  Pleading,  408. 
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See  also  infra,  74;   Sale,  171-173. 

For  Editorial  Notes,  see  infra,  IX.  §§  3,  6. 

49.  False  representations  as  to  the  specific 
articles  of  property  which  he  possesses, 
knowingly  made  by  one  for  the  purpose  of, 
and  which  result  in,  inducing  another  to 
indorse  for  him,  are  actionable  if  they  cause 
damage  to  the  latter.  Childs  v.  Merrill,  63 
Vt.  463.  22  Atl.  626,  14:  264 
Statement  by  commercial  agency. 

See  also  Sale,  172,  173. 

For  Editorial  Notes,  see  infra,  IX.  §  6. 

50.  A  sale  made  on  the  faith  of  a  report 
furnished  by  a  commercial  agency  cannot 
be  rescinded  for  fraud,  if  it  is  not  shown 
that  the  buyer  ever  made  any  statement 
of  his  standing  to  the  agencAt,  or  referred 
the  seller  to  such  report.  Hiller  v.  Ellis.  72 
Miss.  701,  18  So.  95,  41:  707 

51.  One  who  refers  to  a  statement  by  a 
commercial  agency  for  his  standing,  for  the 
purpose  of  procuring  credit,  is  guilty  of 
fraud  which  will  entitle  the  seller  to  rescind, 
if  the  condition  there  shown  is  infinitely 
belter  than  in  truth  it  is,  although  he  did 
not  give  the  information  to  the  agency.    Id. 


VI.  In  Respect  to   Negotiable  Paper. 

As  Affecting  Note,  see  Bills  and  Notes,  186, 

206,  207,  219,  242,  243,  279. 
In  Bill  of  Lading  with  Draft  Attached,  see 

Bills  of  Lading,  7. 
In    Prociiring    Certification    of    Check,    see 

Checks.  32,  33. 
See  also  supra,  28-30;   infra,  63. 
For  Editorial  Notes,  see  infra,  IX.  §  8. 

52.  That  one  is  compelled  to  pay  a  note 
which  he  was  induced  to  indorse  for  another 
through  fraudulent  misrepresentations  of 
the  latter  as  to  his  property  imports  some 
damage  within  the  rule  that  damage  must 
exist  to  sustain  an  action  for  fraud.  Childs 
V.  Merrill.  63  Vt.  463,  22  Atl.  626.         14:  264 

53.  Fraudulently  procuring  a  person  to 
sign  a  negotiable  note  as  coprincipal  when 
intending  to  be  a  surety  only,  upon  the  ex- 
press understanding  that  no  liability  shall 
be  incurred,  and  thereafter  transferring  the 
note  to  an  innocent  purchaser  before  ma- 
turity, so  that  such  signer  is  compelled  to 
pav  it.  constitutes  an  actionable  fraud. 
•Tones  v.  Crawford,  107  Ga.  318.  33  S.  E. 
51.  45:  105 

54.  Retention  of  some  security  which  he 
has  received  from  defendant  by  one  who 
was  to  his  damage  fraudulently  induced  to 
indorse  notes  for  the  latter  will  not  preclude 
the  maintenance  of  an  action  for  the  fraud. 
Childs  V.  Merrill.  63  Vt.  463.  22  Atl.  626. 

14:  264 

55.  Tf  an  innocent  party  has  been  defraud- 
ed into  f;iving  notes,  he  is  not  oljliged  to  con- 
tc--^  tJiem  in  the  liands  of  a  stranger  on  any 
:iif(irni:it ioir  sl'ort  of  a  certainty  that  the 
i;iitef  i'-  n(it  a  bona  tide  holder,  before  bring- 
,'Tii:  nn  action  afrainst  tlie  partv  defrauding 
liim.  Knight  v.  Linzev.  SO  Mich.  300.  4."i  X. 
W.   337.  "  S:  476 


56.  One  who  sells  a  note  which  is  void  in 
his  hands  on  grounds  of  public  policy, 
fraudulently  representing  it  to  be  good,  is 
liable  to  the  purchaser  for  the  money  paid 
therefor,  when  the  maker  has  refused  pay- 
ment, although  the  purchaser,  as  a  bona  fide 
holder,  might  have  collected  it  from  the 
maker.  Evans  v.  Stuhrberg,  78  Mich.  145, 
43  N.  W.   1046,  6:  501 

57.  A  person  who  fraudulently  places  in 
circulation  the  negotiable  instrument  of  an- 
other, whether  made  by  him  or  by  his  ap- 
parent authority,  and  thereby  renders  him 
liable  to  pay  the  sum  to  a  bona  fide  pur- 
chaser, is  guilty  of  a  tort,  and,  in  the  ab- 
sence of  special  circumstances  diminishing 
its  value,  is  presumptively  liable  to  the  in- 
jured party  for  the  face  value  thereof. 
Metropolitan  Elev.  R.  Co.  v.  Kneeland,  120 
N.  Y.  134,  24  N.  E.  381,  8:  253 

58.  The  maker  of  a  note  given  for  Bohem- 
ian oats  purchased  at  a  price  greatly  be- 
yond their  value  and  never  delivered,  who 
was  induced  to  give  it  by  persistent  arts 
and  misrepresentations  concerning  the 
salable  prospects  of  the  oats  to  be  grown, 
and  the  responsibility  and  legal  character  of 
a  mythical  corporation  whose  bond  is  given 
him,  agreeing  to  sell  for  him  twice  a» 
many  bushels  at  the  same  price  per  bushel, 
— may  recover  from  the  person  defrauding 
him  the  damages  thereby  sustained,  when 
he  has  been  compelled  to  pay  the  note  to 
a  bona  fide  holder;  and  he  will  not  be  denied 
relief  on  the  ground  that  he  is  in  pari 
delicto.  Hess  v.  Culver,  77  Mich.  598,  43  N. 
W.  994,  6:  49» 


VII.  Misinformation  by  Third  Person. 

See  also  supra,  11,  33,  34;  infra,  73. 
For  Editorial  Notes,  see  infra,  IX.  §  5. 

59.  Fraudulent  representations  as  to  an 
alleged  corporation  which  has  no  legal  ex- 
istence, and  whose  pretense  of  legal  exist- 
ence is  a  fraud,  are  not  within  the  Michigan 
statute  which  requires  fraudulent  represen- 
tations as  to  the  character,  etc.,  of  another 
party  to  be  in  writing  in  order  to  sustain  an 
action  for  fraud.  Hess  v.  Culver,  77  Mich. 
598,  43  N.  W.  994,  6:  498 

60.  Stockholders  of  a  corporation  are  not 
liable  for  false  representations  as  to  the 
amount  of  the  corporate  property  by  an 
agent  of  the  corporation  in  charge  of  the 
property  with  power  to  sell  it,  upon  which 
reliance  is  placed  by  a  third  person  in  pur- 
chasing the  interest  of  such  stockholders. 
Boddy  V.  Henry,  113  Iowa,  462,  85  N.  W. 
771,  "  53:  76t> 

61.  That  one  taking  stock  in  a  corpora- 
tion in  reliance  on  representations  as  to  its 
condition  was  partly  induced  to  purchase  by 
the  desire  to  secure  an  agency  will  not  de- 
feat his  right  to  recover  against  the  one 
iiiakins  the  representations.  Hindman  v. 
First  Nat.  Bank,  .50  C.  C.  A.  623.  112  Fed. 
931.  57:  108 

C2.  Fals'C   statements   in   a   certificate   re- 
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quired  by  Mass.  Stat.  1884,  chap.  330,  §  3,  to 
be  tiled  with  the  commissioner  of  corpora- 
tions to  enable  a  foreign  corporation  to  do 
business  in  Massachusetts,  will  not  render 
the  persons  signing  it  liable  for  deceit  to 
one  who,  relying  upon  them,  takes  the  cor- 
poration's notes  and  thereby  suffers  loss, 
llunnewell  v.  Duxbury,  154  Mass.  286.  28  N. 
E.  267,  ■  13:  733 

63.  That  the  discount  of  subscribers' 
notes  indorsed  by  an  insurance  company, 
by  the  bank  in  which  they  were  deposited 
as  capital,  was  genuine  and  real,  does  not 
prevent  its  certificate  that  the  company's 
capital  and  surplus  had  been  paid  in,  in 
cash,  from  being  false  and  misleading. 
Hindman  v.  First  Nat.  Bank,  50  C.  C.  A. 
623,  112  Fed.  931,  57:  108 

64.  Fraud  in  the  prof^irement  of  a  re- 
lease from  an  injursii  employee  is  not  shown 
by  the  fact  that  the  employer's  surgeon  ex- 
pressed his  opinion  that  no  injuries  except 
those  known  at  the  time  would  result  from 
the  accident,  in  reliance  upon  which  the  re- 
lease was  executed,  and  that  injuries  of  a 
much  more  serious  character  subsequently 
developed.  Quebe  v.  Gulf,  C.  &  S.  F.  R.  Co. 
98  Tex.  6.  81  S.  W.  20.  66:  734 
Knowledge  or  belief  of  party  making. 

65.  A  misrepresentation  designed  to  influ- 
ence the  conduct  of  another  and  upon  which 
he  acts  to  his  prejudice,  if  honestly  made 
believing  it  to  be  true,  cannot  create  liabil- 
ity to  an  action  for  deceit.  Kountze  v. 
Kennedy,  147  N.  Y.  124,  41  N.  E.  414. 

29:  360 

66.  Liability  for  making  statements 
known  to  be  false  in  the  sense  in  which  it 
is  supposed  they  will  be  generally  under- 
stood cannot  be  avoided  on  the  ground  that 
they  are  made  without  any  purpose  to  do 
injury  or  cause  loss  to  anybody  who  might 
rely  upon  them.  Xash  v.  Minnesota  Title 
Ins.  &  T.  Co.  163  Mass.  574,  40  N.  E.  1039. 

28:  753 

67.  One  who  merely  answers  the  inquiries 
of  a  stranger,  or  courteously  volunteers  in- 
formation in  a  matter  which  does  not  con- 
cern him,  cannot  be  held  liable  to  an  action 
for  fraud  on  account  of  misstatements,  if  he 
did  not  intentionally  mislead,  but  answered 
honestlv  to  the  best  of  his  ability.  Id. 

68.  The  liability  of  a  third  person  for 
fraud  in  inducing  a  contract  is  not  defeated 
by  the  rescission  or  attempted  rescission 
of  the  contract,  so  long  as  no  satisffi'.'tion 
for  the  injury  is  obtained  from  the  other 
contracting  party  by  restoration,  recovery 
of  consideration,  or  otherwise.  Id. 

69.  One  who  knowingly  makes  false 
representations  in  respect  to  the  capital 
of  a  corporation,  for  the  purpose  of  induc- 
ing another  to  buy  its  stock,  is  liable  to  him 
for  the  loss  sustained  by  the  purchase  of  the 
stock  in  reliance  upon  the  truth  of  the  state- 
ment. Hindman  v.  First  Nat.  Bank.  50  C. 
C.  A.  623.   112  Fed.  931.  57:  108 

70.  Directors  of  a  corporation  who  falsely 
represent  its  condition  to  a  stockholder, 
knowing  that  he  seeks  information  to  guide 
Itis  dncisinn  as  to  spiling  his  stock,  are  liable 
for   the   damages    sustained   by   him    on    ac 


count  of  their  misrepresentations,  althougtt 
they  were  not  made  with  the  purpose  of  in- 
ducing the  sale.  Rothmiller  v.  Stein,  143 
X.  Y.  581,  38  N.  E.  718,  26:  148 

71.  The  omission  of  a  claim  then  in  liti- 
gation from  a  statement  of  the  entire  as- 
sets and  liabilities  of  a  corporation,  which 
is  made  by  the  president  of  the  company, 
but  not  stated  or  understood  to  be  made 
upon  his  personal  Knowledge,  does  not  make 
him  liable  for  fraud  and  deceit  to  a  persoa 
purchasing  bonds  of  the  company  on  the 
faith  of  such  statement,  where  the  president 
believed  and  had  reasonable  cause  to  believe 
that  the  claim  was  not  valid  or  enforceable 
against  the  company.  Kountze  v.  Kennedy, 
147  N.  Y.  124,  41  N.  E.  414,  29:  360 

72.  The  jury  may  find  that  a  statement 
by  a  bank  cashier,  that  one  of  its  corpora- 
tion depositors  had  its  entire  authorized 
capital  on  deposit,  made  with  no  knowledge 
of  the  fact,  is  knowingly  false,  for  the  pur- 
pose of  holding  the  bank  liable  for  the  re- 
sults of  the  misrepresentation  in  case  it  is 
false  and  causes  injury  to  one  relying  on  it. 
Hindman  v.  First  Nat.  Bank,  50  C.  C.  A.  i523, 
112  Fed.  931,  57:  103 


VIII.  Remedies. 

As  Ground  for  Attachment,  see  Attachment, 
I.  d. 

As  Ground  for  Setting  Aside  Attachment, 
see  Attachment,  57,  58. 

Of  Attorney,  Justifying  Disbarment,  see 
Attorneys,  I.  b. 

Rescission  of  Contract  for,  see  Contracts, 
777,  779,  789-800;  VIII.  §  50;  Sale,  IBS- 
IT? ;  Vendor  and  Purchaser,  68-72. 

Effect  of  Insolvency  on  Right  to  Rescind 
Contract,  see  Contracts,  779. 

Remedies  between  Parties  to  Illegai  Con- 
tract, see  Contracts,  III.  g. 

Of  Stockholder  against  Manager  of  Corpo- 
ration, see  Corporations,  V.  b,  2;  V.  f,  31 

Measure  of  Damages  for,  see  Damage^ 
III.  f. 

^litigation  of  Damages  for  Fraud,  see  Dam- 
ages, 659. 

Effect  of  Electing  Remedy,  see  Election  of 
Remedies,  50^56. 

Power  ot  Equity  in  Case  of,  see  Equity,  I.  d. 

Indictment  for,  see  Indictment,  etc.,  50,  6.5, 
106,   107. 

Enjoining  Judgment  Obtained  by,  see  In- 
junction, 291.  292.  and  also  infra,  IX. 
■§  7. 

Collateral  Attack  on  Judgment  for,  see 
.Judgment,  119,  145-149,  157,  158,  and 
also  infra,  IX.  §  7. 

Setting  Aside  Judgment  for,  see  Judgment, 
408,   410. 

As  Ground  for  Setting  Aside  Judicial  Sale, 
see  Judicial  Sale,  37. 

Annulment  of  Marriage  for  Fraud  in  Pro- 
curing, see  Marriage,  48-55. 

Cancelation  of  Gas  Lease,  see  Mines.  83. 

Replevin  for  Goods  Obtaiyied  by.  see  Replev- 
in. 4-6,  22.  30. 
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Parties    to   Action    to    Set    aside   Deed    for 

Fraud,  see  Parties,   180. 
Waiver  of  Claim  for  Damage  by  Fraud,  see 

Contracts,  825. 
Relief     from     Waiver     of     Vendor's     Lien 

Fraudulently  Procured,  see  Vendor  and 

Purchaser,  79. 
See  also  supra,  54,  55,  58;  Receivers,  21. 
For  Editorial  Notes,  see  infra,  IX.  §  9. 

73.  The  right  of  one  who  trades  property 
for  corporate  stock  to  recover  for  false 
representations  by  the  owners  of  the  stock 
as  to  the  amount  of  the  corporate  property 
is  not  affected  by  the  fact  that  some  of  the 
stock  is  taken  in  the  names  of  various 
members  of  his  family,  and  does  not  stand 
in  his  own  name.  Boddv  v.  Henry,  113 
Iowa,  462,  85  N.  W.  771,  "  53:  769 

74.  Sellers  of  goods  may  recover  them 
back  from  the  voluntary  transferee  of  one 
who  bought  them  on  credit  obtained  by  mis- 
representation as  to  his  financial  condition, 
or  who  accepted  the  goods  knowing  that  he 
could  not  continue  his  business.  Schloss  v. 
Feltus,  96  Mich.  619,  55  N.  W.  1010.  103 
'Mich.  525,  67  N.  W.  797,  36:  161 

75.  Claims  for  the  purchase  price  of  goods 
Bold  to  bona  fide  purchasers  by  an  insolvent 
who  had  procured  them  under  fraudulent 
representations  of  solvency  can  be  recovered, 
in  lieu  of  the  goods  themselves,  from  his 
voluntary  assignee  for  creditors  by  the  de- 
frauded vendor  on  his  timely  election  to  re- 
scind the  original  sale  for  fraud.  Amer- 
ican Sugar  Ref.  Co.  v.  Fancher,  145  N.  Y. 
552.  40  N.  E.  206,  27:  757 


TX.  Editorial  Notes. 

As  to  Represpiitations  in  Insurance  Applica- 
tions,   see    Insurance,    IX. 

S  26. 
As  Ground  of  Attachment,  see  Attachment, 
IV.  §  3. 

Statute  of  Frauds,  see  Contracts,  VIII.  §§ 
14-20. 

§  I.  Generally. 

What  oonstitutes.  generallv.  4:  158;*  6: 
149.* 

What  constitutes  fraudulent  representa- 
tions.   4:  158.* 

Misiepipseiitation  made  in  ignorance  of 
facts.      6:  150.* 

Simulated  subsoriptioits  to  corporate  .^tock 
as.     3:37.* 

False  promises.     4:  l.iO.* 

CoTislructive    fraud.     4:  ITjS.* 

Imprisonment  for  debt  in  case  of.     34:  642. 

CoTiliact  inadf  willi  intoxicated  porsoii. 
.14:  44."i. 

Fraud  of  real  estate  liroker  as  affecting 
(■(immis^ions.     45:33. 

Ef]uiial)lc  roliof  ajrainst  forfeiture  of  e>tale 
due  to  fraud,  aeeiilont,  or 
ini-takc.      fiO:  840. 

Juri~ilii-t  inn  n\  pi|uit\  In  rclif\c  fi-mn  fraud 
allVcnnii  roal  picpcrty  in 
iiiiiitlii'T  -tafp  nr  i-ipuiit i"\'. 
rO:  flSfi. 


,  Loss  of  profits  as  element  of  damages  for. 
I  52:59. 

In  what  capacity  executor  or  administrator 

liable   for.     51 :  262. 
Evidence  of  other  crimes  in  prosecution  for 

fraud.     62 :  240. 
Receiving  deposit  when  bank  insolvent,  as  a 

fraud.     34:  533. 
Necessity    of,    as    an    element    of    estoppel. 

7:  756.* 
Liability  on  guaranty  or  surety  obligation 
obtained     by     fraud.     21: 
409. 
Effect    of    misrepresentation   to    purchasers 
by  sheriff  at  judfcial  sale. 
18:  88. 
Fraud   of  principal   as   affecting  real -estate 
broker's  right  to  commis- 
sions.    43:  593. 
Intent  to  defraud  which  will  sustain  attach- 
ment.    30:  465. 
Fraudulent  misrepresentations  by  infant  to 
induce    contract.     57:  675. 
As  ground  for  rescission  of  subscription  to 
corporate    stock.     33:  721. 
As   to   Rescission   of   Contracts,   Gener- 
ally,  see   Contracts,   VIII. 
§  50. 
§  2.  Silence;  concealment. 
Silence,  when  fraudulent.     1 :  742.* 
Concealment   of   material   fact   as   a   fraud. 

4:  159;*  5:  428.* 
Effect   of   fraudulent   concealment  to   avoid 
promise  of  marriage.     26: 
430. 
When  statute  of  limitations  begins  to  run 
in  case  of  concealed  fraud. 
6:  799;*  7:  826.* 
§  3.  Expression  of  opinion  as  fraud. 
Statement  of  opinion  generally  not  fraudu- 
lent.    35:  417. 
Puffing  and  trade  talk.     35:  418. 
•Statements  as  to  value.     35:  418. 
Statement  of  quality.     35:  419. 
Statements  of  quantity  and  boundary. 

35:  419. 
Statements  of  title.     35:  420. 
Statements  of  matters  of  law.     35:  420. 
Statements   regarding  the   future.     .35: 

420. 
Statements     regarding     decedent's     es- 
tates.'   35:  421. 
Statements   as   to  credit  of  third   per- 
sons.    35:  421. 
Statements    in    regard    to    one's    own 

credit.     35:  423. 
Statements  as  to  securities.     35:  424. 
Reasons  for  the  rule.     35:  424. 
Exceptions  to  the  rule.     35:  425. 
False  opinion.     35:  425. 
Opinion    coupled     with     other    circum- 
stances.    35:  426. 
Where  the  facts  are  not  equally  known, 
or  there  is  active  fraud  or 
concealment.     35:  426. 
Fiduciary  relations.     35:  429. 
Statements  by  third  persons.     .35:429. 
Statements    concerning    property    at    a 

distance.     35:  4.30.' 
Staloments  as  of  one's  own  knowledge. 

.35:  4.30. 
Kpfklese    statements.      3.'-  431. 
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Reliance  on  the  statement  is  necessary. 

35:  433. 
EflFect  of  form  of  relief  sought.     35:  433. 
Suits  for  specific  performance.     35:  433. 
As  a  defense  to  contract.     35:  434. 
Action  for  deceit.     35:  435. 
Indictment.     35:  435. 
What  statements  are  fact  and  what  opinion. 

35:  435. 
Matters  of  quality  or  value.     35:  436. 
Future  matters.     35:  437. 
Matters  of  title,  location,  quantity,  and 

amount.     35:  438. 
Matters  as  to  which  knowledge  cannot 

be  had.     35:  439. 
Matters  stated  as  facts,  or  of  which  the 

speaker    is    presumed    to 

have   knowledge.     35:  439. 
Other  matters.     35:  441. 
Question  for  jury.     35:  441. 
§  4.  Right  to  rely  upon  representations. 
General  rules.     37:  593. 

Person  guilty   of  fraud  cannot  urge  negli- 
gence of  defrauded  party. 
.    37 :  594. 
Obvious  facts,  or  facts  of  which  the  defraud- 
ed   partv    has    knowledge. 

37:  595.* 
Statements  known  to  be  false.  37:  595. 
Where  misstatements  are  obvious.  37: 

596. 
Indefinite  or  suspicious  statements.    37:  596. 
Rule  where  defrauded  party  has   means  of 

knowing  truth.     37:  597. 
General  rule.     37:  597. 
Contents  of  writing.     37:  598. 
Effect  of  attempted  investigation.     37: 

600. 
What  diligence  is  required  of  one  to  whom 

statement    is    made.     37: 

601. 
General  rule.     37:  601. 
Duty  to  investigate.     37:  602. 
Efl'ect  of  reference  to  source  of  knowl- 
edge.    37:  603. 
Proper    source    of    knowledge    must    be 

sought.     37:  603. 
Title;     records.    '.37:  603. 
Statements    not    regarded    as    of    fact.     37: 

604. 
Opinions.     37:  604. 
Law.     37:  605. 
Trade  talk.     37:  605. 
Credit  of  third  person.     37:  607. 
Positive     assurance     and     express     reliance. 

37:  608. 
General  rule.     37:  608. 
Positive  statement  of  facts.     37:  609. 
Statements  not  easily  tested.     37:  609. 
No  means  of  knowledge.     37:  609. 
Propnrtv  at  a  distance  or  not  at  hand. 

37:610. 
Boundaries,   situation    and    quantity    of 

property.     37:  610. 
Concealed   facts.     37:  611. 
Facts    peculiarly    within    knowledge    of 

one       stating      tliein.      37: 

612. 
Regarding  patents.     37:  til 3. 
SJfatements    to    nievfantilo    agencv.     37: 

613. 
Fiduciary  r^r'latiops.     37:  613. 


Statements  of  third  persons.     37*.  613. 

Active   fraud  or  concealment.     37:  614. 

Statutes.     37:  615. 

Question  for  jury.     37:  615. 

§5.  Responsibility  for  another's  fraud. 

Liability  of  partnership  for  fraud  of  mem- 
ber of  firm.     51 :  479. 
As  to  real  estate.     28:  104. 

Liability  of  corporation  officers  for  com- 
pany's fraud.     28:  421. 

Liability  of  corporation  for  fraud  of  its  of- 
ficers in  issue  of  stock. 
19:  331. 

Fraud  of  officer  as  ground  of  liability  on 
official  bond.     21:  741. 

§  6.  As  to  sales  of  personal  property. 

Conflict  of  laws  as  to  rescission  of  sale  for 
fraud.     64:  827. 

Fraud  in  obtaining  credit.     14:  264. 

Representations  to  commercial  agencies. 

2:  154;*  14:  264. 
Intent;   concealment  of  insolvency.     2: 
154;*  14:  264. 

Recovery  of  property  by  vendor.     1:  618.* 

Niecessity  of  returning  consideration  before 
bringing  replevin  for  prop- 
erty obtained  by  fraudu- 
lent purchase.     21 :  206. 

Effect  of  representing  things  sold  to  be 
"good."     15:  795. 

Right  of  seller  to  retake  goods  from  in- 
nocent purchaser  from 
fraudulent  vendee.  4: 
369.* 

Pre-existing  debt  as  consideration  for  bona 
fide  purchase  of  property 
not   negotiable.     36:  161. 

§  7.  As  affecting  judgment. 

As  a  ground  for  collateral  attack  upon  judg- 
ment.    11:  160.* 

As  ground  of  injunction   asrainst  judgment. 
'  30:  562,  787. 
As  against  judgment  entered  on  confes- 
sion.    30:  238. 
Against  judgment  for  purchase  money. 

31:753. 
Fraud    affecting    original    cause    of    ac- 
tion.    31:756. 

Effect  upon  foreign  judgment.     20:  679. 

§  8.  Respecting  negotiable  paper. 

As  to  Rights  and  Protection  of  Bona  Fide 
1I  older.  Generally.  see 
Bills  and  Notes.  VIT.  §§ 
22,  23. 

Fraud  in  obtaining  execution  of  a  note  as 
defense  against  a  bona 
fide  holder.     36:  4.34. 

Defense  of  fraud  as  against  holder  of  nejro- 
tiable  paper  transferred 
after    maturity.     46:  76S. 

§  9.  Effect  of.  to  entitle  or  to  deprive  one  of 
equitable  relief. 

Wlien  party  entitled  to  relief  from  contract 
on  ground  of  fraiul.  ": 
806:*  5:  163:*  6:  836.* 

Trademarks  calculated  to  decoive.  not  pni- 
tected.  1:45:*  17:  130; 
19:  r)3. 

Fraud  as  ground  t'o]-  rcsti-aining  imantlior- 
ized  nso  of  trademark. 
1:  46.* 
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Denial  of  relief  at  law  or  in  equity  in  case 
of  fraudulent  contracts. 
6:  458.* 

Interference  of  equity  to  prevent  obtaining 
estate  by  fraud  notwith- 
standing statute  of  frauds. 
2:  662.* 

Fraud  as  ground  of  injunction  against  taxi 
ZZ:  707. 

Fraud  as  a  ground  for  relief  from  a  volun- 
tary trust.     19:  767. 

Cancelation  of  written  instruments  for 
fraud.     11:66.* 

Fraud  as  affecting  purchaser's  right  to  re- 
lief in  equity  for  failure 
of  title.     5:  45.* 

Relief  in  equity  from  antenuptial  fraud  of 
husband  or  wife  respect- 
ing property.     8:  14.* 

§  10.  Set-off  or  defense  based  on  fraud. 

Set-off  on  account  of,  in  mortgage  foreclo- 
sure.    21 :  324. 

Effect  of  fraudulent  assignment  of  judgment 
to  defeat  set-off.'    23:  338. 

As  defense  against  action  for  assessment  by 
mutual  fire  insurance 
company.     32:  491. 

Fraud  as  defense  to  specific  performance  of 
contract  for  sale  of  cor- 
porate  stock.     50:  508. 

§11.  Proof  of;  presumption  as  to. 

Presumption  as  to.     1:  520;*  4:  832.* 

Parol  evidence  to  prove  fraudulent  intent  as 
to  deed.     4:  427.* 

Decree  of  proof  required  to  establish.  10: 
606.* 

Burden  of  proof  as  to  fraud  of  broker. 
45:  53.  , 

Presumption  and  burden  of  proof  as  to 
fraud  respecting  will.  36: 
737. 

Estal)]ishment  of,  by  facts  and  circum- 
stances.    4:  158.* 

Inadeqiiacv  of  consideration  as  evidence  of. 
4:  638.* 

Fraudulent  intent  as  question  of  fact.  9: 
417.* 

§  12.  Waiver  of  fraud. 

Retention  of  policy  of  insurance  as  waiver 
of  fraud  of  insurer  or  its 
agent.     67:  705. 

Waivor  of  right  of  action  for.     4:  158.* 

Waiver  of.     67:  705. 
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Transfer  in  Violation  of  Bankruptcy  Acta, 
see  Bankruptcy,  6-9. 

Voluntary  Conveyance  of  Homestead  to 
Wife,  Effect  of,  see  Bankruptcy,  18. 

Conspiracy  to  Fraudulently  Dispose  of  Debt- 
or's Property,  see  Case,  15. 

Prohibition  against  Sale  of  Goods  in  Bulk, 
see  Constitutional  Law,  760,  761,  1059. 

Estoppel  to  Claim  Fraud,  see  Estoppel,  191. 

Presumption  and  Burden  of  Proof  as  to,  see 
Evidence,  373-380. 

Parol  Evidence  of  Fraudulent  Purpose,  see 
Evidence,  1199. 

Evidence  as  to,  see  Evidence,  1663-1665, 
1790,  2228. 

Effect  of  Conveying  Homestead  to  Defraud 
Creditors,  see  Homestead,  58. 

In  Fraud  of  Marital  Rights,  see  Husband 
and  Wife,  U.  j. 

Avoidability  of  Judgment  by  Confession,  see 
Judgment,  12. 

Conclusiveness  against  Grantee  of  Judgment 
against  Grantor,  see  Judgment,  160. 

Priority  of  Judgment  against  Vendor,  see 
Judgment,  313,  314. 

Lien  of  Judgment  against  Grantor,  see 
Judgment.  322.  323. 

Running  of  Limitations  as  to,  see  Limita- 
tion of  Actions,   137. 

Confession  of  Judgment  as,  see  Mortgage, 
228. 

Bv  Insolvent  Partnership,  see  Partnership, 
67,   68. 

Pleading  as  to.  see  Pleading,  48,  526. 

Registration  of  Instrument,  see  Real  Prop- 
erty, 86. 

Question  for  Jury  as  to.  see  Trial.  204.  205. 


I.  In   General. 

For  Editorial  Notes,  see  infra,  IX.  §§  1-6. 

1.  It  is  not  fraud  for  one  creditor  to  try 
to  keep  another  ignorant  of  the  trade  he  is 
seeking  to  make  with  the  debtor  for  no 
other  purpose  than  his  own  protection. 
Rice  V.  Wood,  61  Ark.  442.  33  S.  W.  636. 

31:  609 

2.  Fraud  cannot  be  imputed  to  an  honest 
creditor  because  in  taking  his  debtor's  stock 
of  goods  to  settle  his  claim  he  advised  him 
to  keep  the  money  he  had  in  bank  and  his 
accounts.  Id. 

3.  2  X.  Y.  Rev.  Stat.  137  (vol.  3,  7th  ed. 
2.329)  making  void  every  conveyance  or  as- 
signment made  with  the  intent  to  hinder  or 
defraud  creditors,  is  still  in  force,  notwith- 
standing the  various  acts  relating  to  volun- 
tary assignments  for  the  benefit  of  creditors 
and  to  the  powers  of  assinrnees.  Loos  v. 
Wilkinson.  110  X.  Y.  195.  IS  X.  E.  99,  1:  250 

4.  There  may  be  circumstances  and  con- 
ditions under  which  the  default  of  creditors 
in  not  requiring  the  execution  of  a  power 
of  sale  in  their  favor  may  amount  to  laches 
which  a  court  of  equity  will  lay  hold  of  as 
proof  of  fraud:  btit  in  such  cases  the 
ground  of  relief  is  fraud  in  knowinglv  per- 
mitting a  power  of  sale  to  be  kept  out- 
standing as  a  standing  menace,  with  intent 
to    protect   trust   property    from   the   credit- 
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ors  of  the  person  ultimately  entitled.  Morse 
V.  Hackensack  Sav.  Bank  (N.  J.  Err.  & 
App.)  47  N.  J.  Eq.  279,  20  Atl.  961,       12:  62 

5.  Fraud  in  an  assignment  of  wages  by  a 
debtor  is  not  shown  oy  the  fact  that  the  as- 
signee never  drew  the  wages,  but  they  were 
drawn  on  his  orders  by  the  assignor  and 
immediately  paid  over  to  him.  Dolan  v. 
Hughes,  20  R.  I.  513,  40  Atl.  344,  40:  735 

6.  A  conveyance  under  parol  trust  to  re- 
convey  to  the  grantor's  wife  or  other  per- 
son named  by  him  will  not,  as  to  the 
grantor's  creditors,  change  the  title  before 
a  reconveyance  bv  the  trustee.  Policy  v. 
Johnson,  52  Kan.  478,  35  Pac.  8,  23:  258 

7.  A  creditor,  knowing  that  his  debtor  is 
insolvent  and  engaged  in  disposing  of  his 
property  in  order  that  it  might  not  be 
reached  by  pressing  creditors,  cannot  pur- 
chase more  than  is  necessary  to  protect 
himself,  of  such  debtor,  and  pay  him  the 
difference  in  cash.  Walling  v.  Christian  & 
C.  Grocery  Co.  41  Fla.  479,  27  So.  46,  47:  608 

8.  The  liability  of  a  surety  on  an  un- 
matured obligation  is  a  lawful  debt,  claim, 
or  demand  which  will  make  a  transfer  of 
goods  to  him  by  the  debtor,  on  his  assum- 
ing the  obligation,  valid  as  to  other  credit- 
ors, under  a  statute  giving  "creditors,  pur- 
chasers, or  other  persons"  the  right  to  take 
sufficient  property  from  their  debtor  to 
satisfv  bona  fide  claims.  Frees  v.  Baker,  81 
Tex.  216,  16  S.  W.  900,  13:  340 

9.  Grantees  of  real  property  cannot,  to 
sustain  the  conveyance  against  an  attack 
upon  it  as  fraudulent  by  the  creditors  of 
the  grantor,  assert  that  the  property  was 
originally  purchased  and  paid  for  by  them, 
and  the  title  conveyed  to  the  grantor  merely 
for  the  purpose  of  preventing  their  creditors 
from  reaching  it.  Cloud  v.  Malvin,  108 
Iowa,  52,  75  N.  W.  645,  78  N.  W.  791, 

45:  209 
Validity  as  between  parties. 
See  also  infra.  .54;  Mortgage,  155. 

10.  A  judgment  debtor  cannot  defeat  his 
own  fraiuhilent  conveyance  by  purchasing 
through  another  the  property  conveyed, 
under  a  subsequent  judgment  against  him- 
self. Eisner  v.  Heileman  (N.  J.  Err.  & 
App.)  52  N.  J.  L.  378.  20  Atl.  46,  9:  96 

11.  A  grantee  of  land  voluntarily  con- 
veyed for  the  purpose  of  defrauding  credit- 
ors will  not.  at  the  suit  of  the  grantor  in 
equity,  be  declared  a  trustee  for  the  Mat- 
ter's benefit.  Pittman  v.  Pittman,  107  N. 
C.  159,  12  S.  E.  61.  11:  4.56 

12.  A  wife  cannot  maintain  an  action  to 
recover  possession  of  a  horse  sold  by  her 
husband  if  it  belonged  to  him  and  the  title 
was  placed  in  her  name  to  defraud  his 
creditors,  whether  she  knew  of  the  fraudu- 
lent intent  or  not.  Kickards  v.  Piekards.  98 
Md.  136,  56  Atl.  397.  63:  724 
Keeping  judscment  confessed,  from  record. 
For  Editorial  Notes,  see  infra.  IX.  ?§  3.  5. 

13.  A  confession  of  judgment,  and  an 
agreement  to  keep  it  from  th?  public  and 
use  it  only  in  case  of  absolute  emergoncy. 
is  constnictivolv  fraudulent  atrainst  other 
creditors,  altliongh  thore  mav  be  no  actual 
design  or  connivance  to  perpoirate  a  positive 

L.P.A.  Dig.— 92. 


fraud    or    injury    upon    others.     First    Nat. 
Bank  v.  Walton,  13  Colo.  265,  22  Pac.  440, 

5:  765 


n.  Consideration. 

Evidence  as  to,  see  Evidence,  2082. 
Question    for    Jury    as    to    Sufficiency,    see 

Trial,  204. 
See  also  supra,  8;  infra,  22,  29,  30,  38,  39. 
For  Editorial  Notes,  see  infra,  IX.  §§  1,  4,  5. 

14.  Earnings  of  minor  children  who  have 
been  emancipated  by  their  father  while  he 
was  in  good  financial  circumstances,  and 
when  the  earnings  have  been  loaned  to  him, 
may  constitute  a  good  consideration  for  a 
conveyance  to  them  from  him  as  against  his 
creditors.  Flynn  v.  Baisley,  35  Or.  268,  57 
Pac.  908.  45:  645 
Assumption  of  debts  due  third  persons. 

For  Editorial  Notes,  see  infra,  IX.  §§  1,  4,  5. 

15.  The  assumption  by  a  grantee  of  a 
debt  due  to  a  third  person  from  his  grantor, 
who  is  in  failings  circumstances,  is  a  valu- 
able consideration  for  a  conveyance  of  real 
estate  by  the  grantor  to  the  grantee,  with- 
in the  rule  that  such  consideration  must 
exist  to  uphold  the  conveyance  against  the 
attacks  of  other  creditors  of  the  grantor; 
and  it  is  immaterial  whether  such  third 
person  accepts  the  grantee  as  his  debtor 
in  place  of  the  grantor  or  not.  Mobile  Sav. 
Bank  v.  McDonnell,  89  Ala.  434,  8  So.  137, 

9:645 

16.  The  assumption  by  a  grantee  of  a 
debt  due  from  his  grantor  to  a  third  person 
may  be  relied  on  as  a  consideration  to  sup- 
port a  deed,  although  the  consideration  re- 
cited therein  is  the  payment  of  cash,  and 
such  recital  is  subsequently  qualified  by  a 
statement  that  the  true  consideration  was 
satisfaction  of  a  debt  due  from  the  grantor 
to  the  grantee.  Id. 
Marriage. 

'  17.  A  conveyance  by  a  father  to  his 
daughter  in  consideration  of  her  marriage, 
made  without  intent  on  the  part  of  either 
to  defraud,  is  not  fraudulent  as  to  creditors, 
although  the  father  is  insolvent  at  the  time. 
Cohen  v.  Knox,  90  Cal.  266.  27  Pac.  215, 

13:  711 

18.  An  antenuptial  contract  cannot  be  im- 
peached by  existing  creditors  as  fraudulent, 
since  marriage  constitutes  a  valuable  con- 
sideration, unless  both  parties  participated 
in  or  had  jiotice  of  the  fraudulent  intent. 
Boggess  V.  Richards,  39  W.  Va.  567.  20  S. 
E.  599.  26:  537 
Voluntary  conveyance. 

See  also  supra,  11;  infra,  51,  53,  59. 
For  Editorial  Notes,  see  infra,  IX.  §  1. 

19.  Under  the  statute  of  frauds  and  per- 
juries, the  question  of  fraudulent  intent  is 
always  a  question  of  fact:  and  no  convey- 
ance or  charge  will  be  adjudged  fraudulent 
as  agiiinst  creditors  solely  on  the  ground 
that  it  is  not  founded  on  a  valuable  con- 
sideration. Purple  V.  Farrington.  Ill)  Ind. 
1(14.  21   X.  E.  .54.'?.  4;  5.S.T 

20.  The  fact  of  fraudulent  intent  mu^i  be 
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found  to  support  a  judgment  setting  aside  a 
voluntarj'  conveyance  as  in  fraud  of  credit- 
ors,— at  least  unless  the  facts  found  ab- 
solutely exclude  all  possibility  of  the  ab- 
sence of  fraudulent  intent  in  the  mind  of 
the  grantor, — under  statutes  making  every 
transfer  of  property  with  intent  to  defraud 
or  delay  a  creditor  void,  and  providing  that 
the  question  of  fraudulent  intent  is  one  of 
fact,  and  not  of  law,  and  that  no  transfer 
shall  be  adjudged  to  be  fraudulent  solely 
on  the  ground  that  it  was  not  made  for  a 
valuable  consideration.  Findings  that  the 
transfer  was  voluntary,  that  the  grantor 
was  insolvent,  and  that  the  transfer  act- 
uallv  defrauded  creditors,  are  not  sufficient. 
Bull  v.  Bray,  89  Cal.  286,  26  Pac.  873,  13:  576 


III.  Preferences;     Security. 

Mortgage  on  After-Acquired  Property  to 
Secure  Bona  Fide  Debt,  see  Chattel 
Mortgage,  17. 

Preferences  by  Insolvent  Corporation,  see 
Corporations,  VI.  f,  2.* 

Title  of  Statute  as  to.  see  Statutes,  160. 

See  also  supra.  13;  infra,  49. 

For  Editorial  Notes,  se«  infra,  IX.  §§  1,  4,  5. 

21.  Ga.  Code,  §  1953,  last  clause,  permit- 
ting a  debtor  to  prefer  one  creditor  to  an- 
other by  means  of  a  mortgage,  sale,  or 
transfer  of  property,  provided  the  surplus 
is  not  reserved  for  the  benefit  of  "any  other 
favored  creditor  to  the  exclusion  of  other 
creditors,"  was  repealed  by  the  act  of  Feb. 
23,  1866;  and  a  debtor  may  now  sell  his 
property  bona  fide  to  pay  a  debt,  and  de- 
vote the  surplus  to  a  particular  creditor  or 
creditors  in  preference  to  other  creditors. 
Powell  V.  Kelly,  82  Ga.  1.  9  S.  E.  278,    3:  139 

22.  When  a  conveyance  of  land,  made  by 
an  insolvent  debtor  to  one  of  his  creditors  in 
satisfaction  of  an  niitecedent  debt,  is  at- 
tacked by  other  creditors  of  the  grantor,  the 
grantee  must  show  that  the  consideration 
for  it  was  both  valuable  and  adequate. 
Mobile  Sav.  Bank  v.  McDonnell,  89  Ala.  434. 
8  So.  1.37.  9:  645 

23.  An  insolvent  debtor  may  pay  or  se- 
cure one  crnditor  in  preference  to  another, 
in  the  absence  of  statutorv  rpstrictian^. 
Cutter  V.  Pollock.  4  N.  D.  205. '59  X.  W.  1062. 

25:  377 

24.  A  statute  regulating  and  permittina: 
voluntary  assignments  by  insolvent  debtors 
for  the  benefit  of  creditors  does  not  aff'ert 
or  qualify  the  right  of  such  debtor?  to  make 
prpferonoi'-  among  tlicir  r-roilitors  where 
thev  do  not  make  am-  <iK-!t  asiitrnmont. 
Sandwirh  MtV.  Co.  v.  Alax.  .">  '5.  D.  125.  5S 
N.  W.   14.  24:  .v24 

25.  Tho  rii'lit  nf  a  dclitrir  t'l  yiav  rnio  nr 
Tnore  r-roditnr^  in  preffrfiir-o  to  ntlier^.  and 
the  ri'jlit  tn  make  a  '_'ein'i"al  a-~icrtniif'nt  for 
the  bi'iirfit  fif  all  lii-  r-rodit'ir-  lataldy.  are 
di'^tiiict    ami    indopendeiit    ri-lit-.  Td. 

2n.  An  arraiiL'tiiH'iit  i~  not  vriid  a~  a  fraud 
rin  eri'ilitiii--  li\-  wliicli  ;>n  in-nUiMiJ  debii'ir. 
ionii  afi'T  'al-.iiiL!'  '>n1  in-iii'a  ni-i'  nii  lii-  own 
life,  payald,^  at    hi'^   death   in  hi^  executors. 


administrators,  or  assigns,  assigns  the  policy 
to  certain  of  his  creditors  to  secure  payment 
of  their  claims,  taking  from  them  an  agree- 
ment to  pay  the  premiums,  and,  after  de- 
ducting the  amount  of  such  paj'ments  and 
of  their  claims  from  the  proceeds  of  the 
policy,  to  pay  the  balance  to  his  heirs  or  to 
his  order.  And  if  no  other  disposition  is 
made  by  him.  the  heirs  are  entitled  to  such 
balance  as  against  other  creditors  of  the 
iiisur3d,  at  least  where  there  is  no  evidence 
of  actual  fraud  or  that  such  creditors  were 
actually  injured  by  the  arrangement.  John- 
son V.  Alexander,  125  Ind.  575,  25  N.  E. 
706,  9:  660 

27.  A  conveyance  for  the  security  of  sev- 
eral claims,  some  of  which  are  fraudulent, 
will  be  sustained  in  favor  of  those  which 
are  valid.  Victor  v.  Glover,  17  Wash.  37, 
48  Pac.  788,  40:  297 


IV.  Notice;    Rights   and  Liabilities  of  Pur- 

chaser. 

See  also  supra,  11. 

For  Editorial  Notes,  see  infra,  IX.  §§  1,  4-6. 

28.  A  fraudulent  grantee  of  a  judgment 
debtor  cannot  set  up  non-compliance  by  the 
creditor   with    the   laws    as   to   filing   judg- 

j  ments,  in  order  to  defeat  an  execution  sale 
of  the  property  by  such  creditor,  since  he 
has  no  right  to  notice  of  the  judgment,  and 
the  lien  laws  have  no  application  to  him. 
Wagner- V.  Law,  3  Wash.  500.  28  Pac.  1109, 

15:  784 

29.  A  conveyance  of  property,  with  inten- 
tion to  delay  or  defraud  creditors,  known 
to  the  party  taking,  is  void  as  to  them, 
though  made  in  payment  of  a  debt  which 
in  amount  approximates  the  value  of  the 
propertv  so  conveved.  Bigbv  v.  Warnock, 
115  Ga.'  385,  41  S.  E.  622,        '  57:  754 

30.  Creditors  who  act  in  good  faith  in 
taking  a  conveyance  of  their  debtor's  prop- 
erty in  satisfaction  of  their  claims,  and  who 
surrender  notes  to  a  larger  amount  than  is 
covered  by  the  assets  assigned,  may  retain 
what  they  receive  although  the  srantors 
mav  act  in  bad  faith.  Victor  v.  Glover,  17 
Wash.  37,  48  Pac.  788.  40:  297 

31.  The  legal  title  to  property  alleged  to 
have  been  transferred  with  intent  to  hinder, 
delay,  and  defraud  creditors  is  in  the 
fraudulent  grantee,  the  fraudulent  character 
of  the  transfer  not  appearing  upon  its  face; 
and  the  title  continues  in  such  grantee,  not- 
withstanding a  sale  of  the  pronerty  by  a 
creditor  on  execution  against  the  grantor. 
until  the  fraud  is  exposed,  and  the  transfer 
'set  a«ide  in  some  I'udicial  proceeding.    Brasi'^ 

V.  Minneapolis   Tlrew.  Co.   87   'Minn.   4.'i6.  92 
X.  W.  .S4n.-  67:  865 

?)2.  The  title  of  a  fraudulent  grantee  is 
protfftod  by  the  statute  of  limitations,  and, 
nnlo---  defrauded  creditors  efT^ct  a  cancel- 
atiiMi  thereof  in  some  appropriate  action 
liidHLilit  within  six  years  from  the  discovery 
i<\  the  fi-aud.  his  title  becomes  absolute 
and  unassailable.  Id. 
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Knowledge    of    transferrer's    financial    con- 
dition. 
For  Editorial  Notes,  see  infra,  IX.  §  5. 

33.  Knowledge  that  the  vendor  is  heav- 
ily in  debt  does  not  make  fraudulent  a  pur- 
chase of  his  property  by  creditors  who  re- 
lease their  claims  in  consideration  of  the 
transfer.  Feder  v.  Ervin  (Tenn.  Ch.  App.) 
38  S.  W.  446.  36:  335 
Notice  of  transferrer's  fraud. 

Burthen   of  Proof  as  to,   see   Evidence,   373, 

374. 
See  also  supra,   12. 
For  Editorial  Notes,  see  infra,  IX.  §§  1,  4,  5. 

34.  A  purchaser's  mere  suspicions  of 
fraudulent  intent  on  the  part  of  his  vendor 
are  not  sufficient  to  put  him  on  inquiry  or 
vitiate  his  purchase.  Tuteur  v.  Chase,  66 
Miss.  476,  6  So.  241,  4:  832 

35.  The  transferee  of  property  from  an 
insolvent  debtor  holds  subject  to  creditor's 
rights,  where  at  or  before  the  transfer  he 
has  notice  of  such  facts  and  circumstances 
as  would  arouse  the  suspicion  of  an  ordina- 
rily prudent  man,  and  cause  him  to  make 
such  inquiry  as  to  the  purpose  of  the  trans- 
fer as  would  disclose  the  fraudulent  intent 
of  the  maker,  althougu  he  has  no  actual 
notice  of  such  intent.  Kansas  Moline  Plow 
Co.  V.  Sherman,  3  Okla.  204,  41  Pac.  623, 

32:  33 

36.  Where  a  mortgajje  is  made  with  in- 
tent to  defraud  creditors,  and  the  circum- 
stances are  such  as  should  awaken  the  sus- 
picion of  the  mortgagee  and  put  him  upon 
inquiry  as  to  the  intenjb  with  which  the 
mortgage  is  made,  he  will  be  charged  with 
notice  of  that  intent.  Moore  v.  Williamson 
(N.  J.  Prerog.  Ct.)  44  N.  J.  Eq.  496,  15  Atl. 
587,  1:336 

37.  Notice  to  a  purchaser  of  goods,  of  the 
intention  of  the  seller  to  defraud  his  credit- 
ors may  be  inferred  from  evidence  that  the 
price  paid  by  the  purchaser  for  the  goods 
was  less  than  their  real  value.  Van  Raalte 
V.  Harrington,  101  Mo.  602,  14  S.  W.  710, 

11:  424 

38.  When  a  mortgage  was  executed  for 
the  purpose  of  defrauding  the  mortgagor's 
creditors,  and  was  taken  by  the  mortgagee 
with  knowledge  of  that  purpose,  and  to  aid 
its  execution  it  is  void  as  to  those  creditors, 
even  though  it  be  founded  upon  a  perfect 
consideration.  INIoore  v.  Williamson  (N.  J. 
Prerog.  Ct.)  44  N.  J.  Eq.  496,  15  Atl.  587. 

I:  336 

39.  Where  a  sale  to  a  vendee  for  a  valu- 
able consideration  is  sought  to  be  avoided 
because  he  had  notice  or  knowledge  of  a 
fraudulent  intent  on  th^  part  of  the  vendor, 
the  nue^tion  to  be  submitted  to  the  jury 
is  whether  he  had  notice  or  knowledge  of 
the  fraudulent  purpose  of  the  vendor,  and 
not  whether  he  had  knowledge  of  facts 
which  would  put  a  prudent  person  upon 
inquirv  and  lead  to  a  discovery  of  a  fraud. 
Van  PnoUe  v.  ITarrinoton.  101  Mo.  602.  14 
S.  W.  710.  ,11:  424 
Extent  of  protection  to  purchaser. 

40.  One  wlio  has  purchased  property  with- 
out notiff  of  the  seller's  fraudulent  purpose 
to  defraud  his  creditor  will  be  protected  as 


against  their  claims  only  to  the  extent  to 
which  he  has  actually  paid  the  purchase 
money,  or  given  his  negotiable  notes  there- 
for, before  receiving  notice  of  the  fraudu- 
lent intent.  Tillman  v.  Heller,  78  Tex.  597, 
14  S.  W.  700,  11:628 

Recovery  back  of  amounts  paid  out. 
For  Editorial  Notes,  see  infra,  IX.  §  1. 

41.  A  grantee,  upon  accounting  for  rents 
after  his  conv33'ance  has  been  set  aside  at 
the  suit  of  the  grantor's  creditors  because  of 
fraud  to  which  the  grantee  was  a  party, 
is  entitled  to  be  credited  with  the  amount 
of  taxes  which  he  has  paid,  with  the  amount 
expended  for  repairs  that  were  necessary 
for  the  preservation  of  the  property  and  to 
keep  the  same  tenantable,  and  with  the 
amount  of  interest  paid  upon  mortgages 
which  were  valid  liens  upon  the  property  so 
far  as  the  same  is  within  the  rate  which 
could  have  been  enforced  by  the  mortgagees. 
Loos  V.  Wilkinson,  113  N.  Y.  485,  21  N.  E. 
392,  4:  353 

42.  A  grantee  in  a  conveyance  which  had 
been  set  aside  at  the  suit  of  the  grantor's 
creditors  because  of  fraud  in  which  the 
grantee  participated  may,  upon  an  account- 
ing for  rents,  be  credited  with  commissions 
paid  for  the  collection  of  the  rents,  where 
the  property  was  very  large  and  valuable, 
and  was  placed  by  him  in  the  hands  of 
an  agent,  who  managed  it  and  attended  to 
the  collection  of  the  rents;  but  credit  for 
the  payment  of  insurance  premiums  cannot 
be  allowed  so  far  as  the  insurance  was  for 
the  benefit  of  the  grantee  or  holders  of 
mortgages  upon  the  property,  though  an 
allowance  may  be  made  to  the  extent  that 
the  judgment  creditors  were  benefited  under 
a  provision,  inserted  in  the  policies  for  the 
protection  of  their  interests,  which  was 
adopted  by  their  representatives.  Id. 
Liability  of  purchaser. 

43.  When  a  deed  is  set  aside  as  a  fraud 
upon  creditors,  the  fraudulent  grantee  must 
account  to  the  grantor's  judgment  creditors 
for  the  rents  and  profits  of  the  property 
received  by  him  under  svich  deed  and  found 
in  his  possession.  Loos  v.  Wilkinson,  110 
N.  Y.  195,  18  N.  E.  99,  1 :  250 


V.  Reservation     of     Interest;     Change     of 
Possession. 

For  Editorial  Notes,  see  infra,  IX.  §  4. 

44.  A  conveyance  of  property  to  be  held 
in  trust  for  the  grantor  during  his  life,  with 
remainder  to  his  daughters,  with  reserved 
power  to  receive  the  rents  and  profits  and 
to  sell,  lease,  mortgage,  or  devise  the  real 
estate,  is  invalid  as  against  creditors  who 
have  become  siich  during  the  grantor's  con- 
trol of  the  propprtv.  Scott  v. 'Keane,  87 
Md.  700,  40  Atl.  1070,  42:  359 

Change  of  possession. 

Efi'ect  of  Chattel  'Mortgagor's  Retention  of 
Possession,  see  Chattel  ]\fortgage,  IT.  d. 
Effect  of  Chattel  ^Inrtgagee  Taki?ig  Posses- 
sion, see  Chattel  Mortgage,  38-40. 
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Change  of  Possession  of  Pledge,  see  Pledge 
and  Collateral  Security,  3-11. 

Necessity  of,  to  Passing  of  Title  Generally, 
see  Sale,  I.  b. 

For  Editorial  Notes,  see  infra,  IX.  §§  3,  5. 

45.  Imipediate  delivery,  followed  by 
actual  and  continual  change  oi  possession, 
as  required  by  statute  to  make  valid  a  sale 
of  personal  property,  may  be  found  from 
the  fact  that  a  purchaser  of  fruit  in  bins 
sent  a  representative  the  same  evening  to 
take  possession  of  it,  and  the  next  morning 
sent  men  to  prepare  it  for  shipmejit,  al- 
though on  the  day  of  the  purchase  the  fruit 
was  not  moved  from  where  it  was  when  the 
sale  took  place.  Feeley  v.  Boyd,  143  Cal. 
282,  70  Pac.   1029,  65:  943 

46.  Delivery  of  a  horse  and  buggy  by  a 
man  to  his  wife  as  a  gift  while  he  is  sol- 
vent and  can  invest  her  with  the  title,  fol- 
lowed by  possession  on  her  part  which  is 
actual  and  continuous  so  far  as  it  can  be, 
considering  their  relation,  while  the  prop- 
erty is  publicly  known  and  recognized  as 
hers,  although  he  continues  to  use  it  more 
or  less,  as  he  always  had  done,  but  not  to 
the  exclusion  of  his  wife  and  other  persons, 
who  recognize  her  title, — is  "an  immediate 
delivery  and  followed  by  an  actual  and 
continued  change  of  possession,"  within  the 
meaning  of  Cal.  Civ.  Cocie,  §  3440,  making 
the  transfer  valid  as, to  his  creditors.  Mor- 
gan V.  Ball,  81  Cal.  93,  22  Pac.  331,      5:  579 

47.  On  an  exchange  by  husband  and  wife 
of  his  wagon  for  her  sleigh,  which  were  both 
kept,  before  and  after,  in  a  barn  leased  by 
him,  there  is  no  such  change  of  possession 
as  Avill  uphold  her  title  to  the  wagon  against 
the  husband's  creditors.  Wheeler  v.  Selden, 
63  Vt.  429,  21  Atl.  615.  12:  600 

48.  The  rule  requiring  change  of  posses- 
sion to  protect  from  the  husband's  creditors 
property  purchased  by  his  wife  from  him 
does  not  apply  to  the  case  of  a  cow  ob- 
tained by  hor  from  a  third  person  in  ex- 
change for  one  which  she  had  procured  from 
a  person  who  took  it  from  the  husband  m 
satisfaction  of  a  delit.  Caswell  V.  .Jones.  6.t 
Vt.  457,  26  Atl.  529,  20:  503 


VI.  Transactions  Between   Relatives. 

Chattel     Mortaaire    Between    Relatives,    see 

Chattel    Mortga,i:e,   5. 
Burden    of    PioviiiL'   ValiditA',    see   Evidence, 

701    7"1. 
BuriU-n   nf   i'rnvini;-  Fraud   in   ronvpvance  to 

Wifo,   -po   Kvid-nre.  .",77-r!SO. 
Cnnvovancf  (if   rApcctancy   In  ^^'ife.  see  Ex- 

ni'ct.-incv.   l(t. 
B('tv.i«'ii    !ln~li;niil    nml    \\'ifo    flonerallv.    see 

I1u-1.;i!m1    -.uu]    \\"i[.'.    II.    a. 
S..r.   ,'il-n    Miprn.   (i.    I'j.    14.    17.    4i.   -\C,    IS. 
For  F^lilorial   Vm,.,  -,..  iiifni.  TX.   <S  4.  5. 


considered  with  the  other  circumstances. 
Van  Raalte  v.  Harrington,  101  Mo.  602,  14 
S.    W.   710,  11:  424 

50.  A  conveyance  by  a  widow  to  her  son 
of  land  allotted  to  her,  made  to  prevent  the 
apparent  lien  of  an  anticipated  judgment 
from  attaching  to  the  property  conveyed, 
is  not  fraudulent  as  against  the  judgment 
creditor,  where  she  had  previously  agreed, 
for  the  purpose  of  effectuating  her  intention 
to  give  the  land  to  her  children  who  had 
remained  at  home  and  cared  for  the  prop- 
erty, to  allow  the  land  to  go  to  sale  under 
foreclosure  of  a  mortgage  thereon,  and  per- 
mit the  grantee  to  purchase  the  sheriff's 
certificate,  who,  after  the  certificate  had 
ripened  into  a  deed,  was  to  bring  an  action 
to  quiet  the  title,  the  consummation  of  such 
agreement  having  been  prevented  by  litiga- 
tion with  reference  to  the  land.  Cloud  v. 
Malvin,  108  Iowa,  52,  75  N.  W.  645,  78  N. 
W.  791,  45:  209 


VII.  Subsequent  Creditors. 

See  also  infra,  60. 

Eor  Editorial  Notes,  see  infra,  IX.  §  8. 

51.  A  voluntff.'y  conveyance  may,  in  con- 
templation of  law,  be  invalid  as  to  subse- 
•quent  creditors,  although  no  actual  fraud 
is  proved,  when  it  contains  such  provisions 
as  the  law  declares  to  be  fraudulent.  Scott 
v.  Keane,  87  Md.  709,  40  Atl.  1070,     42:  359 

52.  In  an  action  t)y  a  judgment  creditor  to 
set  aside  as  fraudulent  a  conveyance  of 
property  made  prior  to  the  entry  of  the 
judgment,  it  is  necessary  to  prove  that  the 
claim  upon  which  the  judgment  is  based  ex- 
isted prior  to  the  time  of  the  conveyance, 
and  the  judgment  itself  does  not  prove  such 
facts,  but  it  is  not  required  to  establish  the 
fact  that  the  claim  was  lawful.  Schmitt  v. 
Dahl,  88  Minn.  506,  93  N.  W.  665,        67:  590 

53.  Notice,  before  one  became  a  creditor, 
of  a  voluntary  conveyance  of  property  by 
the  debtor,  will  not  affect  the  creditor's 
right  to  have  it  set  aside,  if  it  is  fraudulent 
on  its  face  and  contrarv  to  the  policv  of  the 
law.  Scott  V.  Keane, '87  Md.  709,  "40  Atl. 
1070,  42:  359 


i!m|-   li;i-   ;i    rivlit    t" 
>lli'T-.  :in'l  ihi-  f:iPt 


VIII.  Remedies. 

Effect  of  Fraud  on  Assignment  for  Credit- 
ors, see  Assignments  for  Creditors,  49. 

Riuht  to  "Money  Received  in  Attempt  to  De- 
fraud Creditors,  se*  Assumpsit,  21. 

As  Ground  for  Attachment,  see  Attachment, 
20.  47. 

.\ctinn  to  Set  Aside,  as  Cloud,  see  Cloud  on 
Title,  20. 

T'.v   Creditors'  Bill,  see  Creditors'  Bill. 

Monsure  of  Damages,  see  Damages.  259. 

As  Basis  for  Ejectment,  see  Ejectment.  11. 

liijun'^lion  against  Foreclosure  of  Fraudu- 
li'ut     Afortgage.     see     Injunction,     271— 


10.      Whilo      a       f.ilin.r     , 

pri'i-i-  -'  I'tic  i  r-  ; :'   ')-   t' 

lli;it       hi-      -..;:-      ■'■■<-,■      'm-i!"      tli.'      |  ir- :''■  rri'd  273. 

(r..li'Mi--   :! —   1;-:    •,{  ii-p't'   fiiriii-.])   i-.iilciifo     ('rcililors'  Rights   in   Tn-urance   Procured  by 

f'f  I'lMii.l.  \''(   H]..  ii'liii  ii.ii-liin  i-  a  fact    to  be'  fJrantcc,   spf.    in>urance,    1151. 
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Limitation  of  Action  against,  see  Limita- 
tion of  Actions,  52,  124,  125,  197. 

Parties  to  Suit  to  Set  Aside,  see  Parties, 
151. 

Complaint  in  Action  to  Set  Aside,  see  Plead- 
ing, 436. 

See  also  supra,  41^3. 

For  Editorial  Notes,  see  infra,  IX.  §§  1,  7. 

54.  A  decree  setting  aside  a  conveyance 
as  a  fraud  upon  the  grantor's  creditors  does 
not  make  the  deed  invalid  as  to  anyone 
except  such  creditors.  Bell  v.  Wilson,  52 
Ark.   171,  12  S.  W.  328,  5:  3.0 

55.  A  judgment  creditor's  issuing  execu- 
tion and  levying  upon  and  selling  land 
which  his  judgment  debtor  has  previously 
conveyed  by  a  deed  voidable  as  to  him  be- 
cause of  fraud  renders  the  conveyance  ab- 
solutely void,  and  vests  the  legal  title  in 
the  purchaser  at  the  execution  sale.  Wag- 
ner v.  Law,  3  Wash.  500,  28  Pac.  1109, 

15:784 

56.  A  defrauded  creditor  may  cause  prop- 
erty fraudulently  transferred  to' be  sold  on 
execution  against  a  fraudulent  grantor,  and 
then  maintain  ejectment  to  recover  the 
possession  of  the  same,  but  can  recover 
only  upon  establishing  that  the  transfer 
was  in  fact  fraudulent  as  to  him.  Brasie 
V.  Minneapolis  Brew.  Co.  87  Minn.  456,  92 
N.  W.  340,  67:  865 
To  whom  available. 

Assignee  for  Creditors,  see  Assignments  for 
Creditors,  19-21. 

Creditors  of  Assignor  for  Creditors,  see  As- 
signments for  Creditors,  48-50. 

Trustee  in  Bankruptcy,  see  Bankruptcy,  23. 

Trustee  in  Insolvency  after  Passage  of 
Bankrupt  Act,  see  Bankruptcy,  5. 

Who  may  Maintain  Action  to  Set  Aside,  see 
Parties,  83. 

See  also  supra,  10-12. 

For  Editorial  Notes,  see  infra,  IX.  §  7. 

57.  A  conveyance  infected  with  actual 
fraud  may,  under  Ala.  Code,  §  1735,  be 
avoided  by  a  subsequent  bona  fide  purchaser 
from  the  grantor,  although  he  had  notice 
of  the  previous  fraudulent  convevance. 
Gilliland  v.  Fenn,  90  Ala.  230,  8  So.  15, 

9:  413 

58.  Payment  by  a  debtor  who  has  fraudu- 
lently conveyed  away  his  property  for  the 
purpose  of  hindering  his  creditor,  of  such 
creditor's  claim,  will  not  purge  the  convey- 
ance of  fraud  so  as  to  render  it  impregnable 
against  the  attack  of  one  who  subsequent- 
ly purchases  the  property  so  conveyed,  bona 
fide  and  for  value,  from  the  fraudulent 
grantor.  Id. 

59.  A  disposition  by  an  insolvent  of  all 
his  property  in  cnnsideration  of  future  sup- 
port, thouph  fraudulent  as  to  creditors,  can- 
not be  set  aside  at  the  suit  of  the  latter 
after  the  death  of  the  insolvent  and  after 
support  to  an  amount  greater  than  that  of 
the  property  received  has  been  furiii«]ipd. 
Kelf^ev  V.   Kellev.   63  Vt.  41,  22  Atl.  .507. 

13:  (i40 

60.  An  indorsee  of  a  note  is  not  precluded 
from  attacking  a  voluntary  conveyance  of 
property  by  a  remot*  indorser  on  the  note 


by  the  fact  that  it  occurred  before  th^  note 
came  into  possession  of  the  indorsee.  Na- 
tional Valley  Bank  v.  Hancock,  100  Va.  101, 
40  S.  E.  611,  67:  728 


IX.  Editorial  Notes. 

§  1.  Generally. 

Voluntary  conveyance;  validity  of.     4:353.* 

To  secure  creditor.     9:648.* 

Transfers  in  payment  of  debt.     9:  646.* 

What  intent  to  defaud  by  sale  of  property 
will  sustain  an  attach- 
ment.    30:  476. 

Necessity  of  actual  notice  to  purchaser  of 
seller's  fraud.     9:  419.* 

Circumstances  leading  to  inferences  of 
fraud.     9:  646.* 

Application  of  firm  property  to  payment  of 
debts  of  individual  part- 
ner.    29:  685. 

Effect  of  vendor's  retention  of  sufficient 
property  to  pay  debts. 
9:  416.* 

Effect  of  agreement  to  pay  vendor's  debts. 
9:648.* 

Jurisdiction  of  equity  over  suit  by  creditors 
to  set  aside  fraudulent 
conveyance  of  real  prop- 
erty in  another  state  or 
country.     69:  688. 

Burden  of  proof  as  to  fraud  against  credit- 
ors in  transfer  from  hus- 
band to  wife.  56:  823, 
842. 

Grantor's  purpose  to  avoid  his  obligations 
as  affecting  delivery  of 
deed  to  third  person. 
54:  884. 

Protection  of  bona  fide  purchaser  from 
fraudulent  grantee.  3: 
822.* 

One  taking  conveyance  to  secure  payment 
of  pre-existing  debt  as  a 
bona  fide  purchaser.  10: 
709.* 

Sufficiency  of  consideration.     9:  647.* 

Effect  of  inadequacy  of  consideration.  9: 
414.* 

Action  by  general  creditor  for  damages 
against  third  party  on  ac- 
count of  fraud  in  dispos- 
ing of  debtor's  property. 
or  preventing  plaintiff 
from  collecting  his  claim. 
47:  433. 

Attack  by  alleged  fraudulent  grantee  on 
judgment  on  which  action 
to  set  aside  his  convey- 
ance  is   based.     67:  590. 

Right  of  purchaser  to  allowance  for  im- 
provements.    4:  354.* 

Burden  of  proof  as  to  fraud  in  transfer  of 
property  by  debtor  in  sat- 
isfaction of  debt.      .S6:  .'^61. 

§  2.  Rie:hts  of  creditors  in  personal  services 
of   debtor. 

Subjectinp-  eariiinqs  not   yet  due.     21:  02.1. 

Contracts  to  pay  an  insolvent  dobior  was'es 
in  advance  for  liis  serv- 
ices.    21 :  624. 
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Where  the  debtor  gives  his  time  and  labor 
to  the  business  of  another, 
generally.     21 :  624. 
Exceptions   and   limitations.     21:  €28. 
Profits   on   farm   caused  by   debtor's   labor. 
21:  629. 
'Improvements  on  wife's  land.     21:  631. 
§  3,  Retention  of  possession;  failure  to  file. 
Retention   of   possession   by   a   vendor.     9: 

645.* 
Failure  to  file  deed  as  a  fraud.     9:  417.* 
Effect  of  retention  of  possession  by  chattel 
mortgagor.     5:  138.* 
Retention  of  possession  with  power  of 
sale.     5:  139.* 
§  4.  Right  of  creditor  to  buy  property  from 

debtor. 
Generally.     36:  335. 
Purchaser's  ignorance  of  the  debtor's  intent. 

36:  338. 
Purchaser's  knowledge  of  the  intent  or  ef- 
fect.    36:  339. 
As   to   parties   preferred.     36:  341. 
Relations.     36:  341. 
Sureties.     36:  345. 
As  to  the  consideration.     36:  346. 

Where  the  value  of  the  property  ex- 
ceeds the  debt  preferred. 
36:  346. 
Necessity  of  valid  debt,  and  of  agree- 
ment to  take  the  property 
in  payment  thereof.  36: 
348. 
Other  consideration  in  addition  to  the 

debt.     36:  350. 
Agreement  to  pay  other  debts  as  part 
consideration.     36:  353. 
Where  the  conveyance  was  held  partly  void, 
but    a    lien    was    allowed. 
36:  354. 
Where  there   was  a  trust   reserved   for  the 

debtor.     36:  356. 
Participation   by   the   preferred   creditor   in 
the    fraud    of   the   debtor. 
36:  360. 
Burden  of  proof.     36:  361. 
Fraudulent  intent  a  question  of  fact.     36: 

363. 
Louisiana  cases.     36:  364. 
§  5.  Participation  in   debtor's  fraud. 
Effect    of    grantee    or    purchaser's    nonpar- 
tioipation    in    grantor    or 
seller's  fraud.     9:  415.* 
Participation   by   creditor  in   fraudulent  in- 
tent of  debtor  which   will 
make  a  traiisfor  to  pay  or 
secure  his  del)t  invalid   as 
to  other  creditors.  31:  609. 
Necessity  of  participation:  general  doc- 
trine.    31  :  goo'. 
Who    are    bona    liile    purchasers    within 

the   statute.     31:  612. 
What     constitutes     participation.      31: 

Conerally.     .'il  :  C,]?,. 

Sornrino    a    protVreiico.      31  :  615. 

Kiiowlodiio     of     fraiiil.     insolvpTiev, 

i'io.     :u  :  filS. 
Assuinpf  ion   of  othrr  di'his  as   part 

of  inirclia-o  prieo.     .'^1  :  Cr2\. 
Amount    of    property    takpTi.      31: 

623. 


Allowance  of  fair  price.     31:  628. 
Security     greater     in     value     than 

debt.     31:629.  , 

Security   for  overstated   debt.     31: 

630. 
Security  for  present  and  future  ad- 
vances.    31:  631. 
Inclusion      of      simulated      debts. 

31 :  632. 
Reservation  of  benefits.     31:  633. 
Taking   conveyance    fraudulent    on 

its  face.    31 :  635. 
Retention  of  possession.     31:  635. 
Failure  to  record.     31:  638. 
Other  circumstances  and  conditions 
tending    to    show    partici- 
pation.    31:  640. 
Participation   by   agent.     31:  642. 
Participation   as  between  trustees  and 

beneficiaries.     31 :  642. 
Participation   by   one   of   several   bene- 
ficiaries.    31:  643. 
Effect  of  other  accompanying  purposes 
besides    that    to    defraud. 
31 :  644. 
Effect   of   relationship    or   intimacy   of 

the  parties.     31 :  645. 
Conveyances   taken   from   a   fraudulent 

grantee.     31:  645. 
Presumptions    and    burden    of    proof. 

31:646. 
Participation  under  bankruptcy  and  in- 
solvency laws.     31:  647. 
Participation  by  purchaser  in  fraud  of  ven- 
dor which   will   invalidate 
transfer   for  good   consid- 
eration    as     against     the 
vendor's  creditors.     32:  33. 
Necessity  of  participation;  general  doc- 
trine.    32:  33. 
What     constitutes     participation.     32: 

36. 
Effect  of  payment  of  full  consideration. 

32:  40. 
The     intent     necessary     to     constitute 

fraud.     32:  41. 
To  what  conveyances  the  rule  applies. 
32:  43. 
Generally.     32:  43. 
Marriage  settlements.     32:  43. 
Assignment  for  creditors.     32:  44. 
Necessity   of   injury   to   creditors.     32: 

44. 
Knowledge  or  notice   sufficient  to   put 
purchaser     upon     inquiry. 
32:  44. 
Generally.     32:  44. 
Notice   or   knowledge   of   indebted- 
ness or  insolvency.   32:  49. 
Knowledge  of  intended  preference. 

32:  51. 
Inadequacy   of  price.     32:  52. 
Retention  of  possession.     32:  54. 
Reservations     and     secret     trusts. 

32:  56. 
Transfers     out     of     the     ordinary 
course     of     business.     32: 
58. 
Rales   on   credit.     32:  59. 
Purchase  pending  action.     32:  60. 
Purchase     pending    attachment     or 
execution.     32:  61. 


FRA.UDULENT  TELEGRAM— FREEMASONS. 


14Ca 


Conveyance  fraudulent  on  its  face. 

32:  ttl. 
Knowledge  of,  or  notice  to,  agent. 

32:  62. 
Other  circumstances  and  conditions. 
32:  62. 
Payment  after  notice.     32 :  63l 
Application  of  purchase  price  to  debts. 

.  32:  65. 
Effect  of  assumption  of  vendor's  debts. 

32:  66. 
Effect    of   relationship    or   intimacy    of 

parties.     32:  67. 
Effect   of   fraud   in   other   transactions. 

32:  69. 
Registration     and     failure     to     record. 

32:  69. 
Purchases    from    fraudulent    grantees. 

32:  69. 
Presumptions     and    burden     of     proof. 

32:  71. 
Effect  of  participation.     32:  72. 
§  6.  Effect  on  legal  title. 
As  to   creditors.     67:  865. 

Conveyance    executed    by    debtor.     67: 

865. 
Land  purchased  and  paid  for  by  debtor, 
but   conveyed   to   another. 
67 :  882. 
Title  of  fraudulent  grantee  as  to  parties  not 

creditors.     67:  889. 
Title  of  bona  fide  purchaser  from  fraudulent 

grantee.     67:  891. 
Title   conveyed   by   bona   fide   purchaser   to 
one   having   knowledge   of 
the  fraud.     67:  898. 
When  title  is  in   fraudulent  grantee  as   to 

his   creditors.     67 :  899. 
Rights   of   purchaser   other   than   judgment 
creditor  at  execution  sale. 
67:  900. 
§  7.  Who  may  assail  transfer. 
Validity    of    conveyances    by    insolvent    as 
against       assignees       and 
creditors.     1 :  510.* 
Right  of  purchaser  on  execution  to  set  aside 
fraudulent  conveyance.  15: 
784. 
Right  of  creditors  at  large  to  assail  fraudu- 
lent     chattel      mortgage. 
5:  140.* 
Right    of    assignee    for    cre<litors    to    assail 
fraudulent      transfer.      5 : 
140.* 
§  8.  Subsequent  creditors. 
Distinction  between   rights   of  existing   and 
subsequent     creditors.     1 : 
520.* 
Validity      of      voluntary      oonvoyanr-e      as 
ajjainst  subsoqiioiit   f-relit- 
ors.   3:  822;*   9:  415.*  410.* 


FRAUDULENT    TELEGRAM. 

Liability   of  Telouinph   Company,    see   Tclc- 
graplis.  IT.  a.  4. 


FREEDMAN'S     SAVINGS     AND     TRUST 
COMPANY. 

See  Corporations,  723,  766. 


FREEDOM  OF  CONTRACT. 
See  Constitutional  Law,  II.  b,  4,  6. 


FREEDOM    OF    SPEECH    AND    OF    THE 
PRESS. 

In  General,  see  Constitutional  Law,  II.  d. 
Prohibiting  Publication  as  to  Pending  Suit, 

as  Interference  with,  see  Contempt,  17, 

79. 
Injunction  against,  see  Injunction,  61,  123. 
Prohibition  of  Public  Address  in  Streets,  see 

Municipal  Corporations,   145,   146. 
Prohibiting   Publication   of  Criminal  News, 

see   Newspaper,   10. 
Right    to    Publish    Anarchistic   Article,    see 

Sedition,  3. 
See  also  Privacy,  2,  3. 

Editorial  Notes. 

Constitutional  freedom  of  speech  and  of  the 
press.     32:  829. 
In  general.     32:  829. 
Libels.     32:  831. 

Prevention    of    speech    or    publication. 
32:  831. 


FREEDOM  OF  WORSHIP. 
See  Constitutional  Law,  II.  d. 


FREEHOLD. 


As  Affecting  Appellate  Jurisdiction,  see  Ap- 
peal and  Error,  U.  c,  3. 


FREEHOLDERS. 


Disqualification  of,  see  Boards,  7-9. 
Necessity  of  Officer  being,  see  Officers,  7. 


FREEMASONS. 


Denying  Membership  in,  to  Saloon  Keepers, 
see  Associations,  24. 

Suspension  of  Member,  see  Benevolent   So- 
cieties, 50.  * 

Review  of  Expulsion  of.  see  Courts,  227. 

Injunction    against    Expelling   Member,    see 
Injunction.    235. 

Injunction  asainst  Expelling  Officer,  see  In- 
junction, 237.  238. 

Reinstatement  of.  see  Insurance,  635. 

Rffoot  of  Usage  of.  see  Custom,  15. 

1-lxeniption   from    Taxation,   see   Taxes,  283, 
305. 

Editorial  Notes. 

Power  of  courts  to  review  decisions  of  tri- 
bunals of.     49:  353. 
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FREE  SCHOLARSHIPS. 

See  Scholarships. 


♦  •» 


FREEZING. 

Carrier's  Liability   for   Injury   to   Property 
by,  see  Carriers,  771,  828,  940. 


FREIGHT. 
Carriage  of,  see  Carriers,  II.  b. 


FREIGHT  ELEVATOR. 

Liability   for  Injury  to   Passenger  on,  see 
Elevators,  16. 


FREIGHT  TRAINS. 


Passenger  on,  see  Carriers,  66-68,  71,  76,  78, 
79,  204,  213,  230,  248-250,  260,  261, 
322,  486-490,  510,  666;  IV.  §  14. 

Injury  to  Trespassers  on,  see  Carriers,  166, 
218. 


FREIGHT  YARD. 


Laying  Street  Across,  see  Eminent  Domain, 
58. 


FRESHET. 

Diversion  of  Water  from  Original  Channel 
by,  see  Waters,  276. 


FRIENDS. 

Charitable  Gift  for,  see  Charities,  128. 
Custom  of,  see  Charities,  21. 


FRIGHT. 

Of   Passenger,    see    Carriers.    110.    262,    522- 

530.  • 

Of  Horses,  see  BlastinEr.  5.  7.  S.  20;  Evidence, 

12S.  lOilS:   TTitrhwavs.  2(1.3.  264.  289.  290. 

205.     20S.     200.     R.3.S.     .S.-.Ik      ProxiTTiate 

Cnn^e.     SI.     S2.     08-102.     121.     141-144; 

Railrn.nil-;.    TT.    d-    ."i;     Sivoot    Railwavs. 

14a-141:    Trial.   2r,r^.   .^.-,6.    .■103.   .378,   .380. 

.liidir-ial    \(i1ir-p   of    I^fToft-    (if.    ~oo    l^vidoncp. 

10.-,,    12'^. 
Dniiia-c-^    t^r.   ^oc    I  )a  nia-c-;.   r,V,?,.    '-iCA. 
Daiiia'jc-    fur    ri:~aiiit\-    Itcmilt  iiitr    from,    sop 

Daniaof's.   304. 


Damages  for  Mental  Anguish,  see  Damages, 
HI.  o. 

Proof  of,  see  Evidence,  1565. 

Allegation  as  to,  see  Pleading,  247,  256. 

Proximate  Cause  of  Injury  by,  see  Proxi- 
mate Cause,  X. 

1.  Mere  fright,  unaccompanied  with  bod- 
ily injury,  cannot  constitute  a  cause  of 
action.  Ewing  v.  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  147  Pa.  40,  23  Atl.  340,  14:  666 

2.  Mere  fright  or  terror  which  superin- 
duces nervous  shock  cannot  be  made  the 
basis  of  a  liability  for  damages.  Braun  v. 
Craven,  175  III.  401,  51  N.  E.  657,         42:  199 

3.  No  recavery  can  be  had  for  sickness 
due  to  the  purely  internal  operation  of 
fright  caused  by  a  negligent  act,  even  if 
the  negligence  was  gross  and  the  party  in 
fault  ought  to  have  known  that  the  result 
would  follow  his  act.  Smith  v.  Postal 
Teleg.  Cable  Co.  174  Mass.  576,  55  N.  E.  380, 

47:  323 

4.  There  can  be  no  recovery  for  fright 
which  results  in  physical  injuries,  in  the 
absence  of  contemporaneous  injury  to  the 
plaintiff,  unless  the  fright  is  the  proximate 
result  of  a  legal  wrong  against  the  plaintiff 
by  the  defendant.  Sanderson  v.  Northern 
P.  R.  Co.  88  Minn.  162,  92  N.  W.  542,  60:  403 

5.  No  recovery  for  fright,  terror,  alarm, 
anxiety,  or  distress  of  mind,  even  if  these 
result  in  physical  injury,  can  be  had  in  an 
action  for  negligence  where  there  are  no 
physical  injuries  except  those  caused  solely 
by  the  mental  disturbance.  Spade  v.  Lynn 
&  B.  R.  Co.  168  Mass.  285,  47  N.  E.  88, 

38:  512 

6.  Loud  and  angry  words  spoken,  with  a 
waving  of  his  arms,  by  a  landlord,  who  sud- 
denly appears  at  the  open  door  of  a  bed- 
room where  a  woman  is  packing  goods,  and 
forbids  her  to  move,  and  threatens  to  call 
the  constable,  do  not  constitute  negligence 
which  can  make  him  liable  for  her  resulting 
excitement  and  fright,  which  produce  chorea 
or  St.  Vitus'  dance.  Braun  v.  Craven,  175 
111.  401,  51  N.  E.  657,  42:  199 

7.  Recovery  for  injuries  occasioned  by 
fright,  which  was  caused  by  the  negligence 
of  a  railroad  company,  can  be  had,  although 
no  physical  injury  was  sustained  except  that 
caused  bv  the  fright.  Mack  v.  South  Bound 
R.  Co.  52"^  S.  C.  323,  29  S.  E.  905,  40:  679 

8.  A  physical  injury  resulting  from  a 
fright  or  other  mental  shock  caused  by  the 
wrongful  act  or  omission  of  another  entitles 
the  injured  party  to  recover  his  damages, 
provided  the  act  or  omission  is  the  proxi- 
mate cause  of  the  injury,  and  the  injury 
ought,  in  the  light  of  all  the  circumstances, 
to  have  been  foreseen  as  a  natural  or  prob- 
able conscquenoe  thereof.  Oulf,  C.  &  S.  F. 
Pv.  Co.  V.  Havter,  93  Tex.  239.  54  S.  W.  944. 

47:  325 
0.  An  action  will  lie  for  physical  injury 
or  disease  resulting  from  fright  or  nervous 
-liock  (;m«ed  by  npfrlififpnt  acts,  when  de- 
fcTidniit  should  have  known  that  such  acts 
woulil.  wiHi  rpasonahlp  oprtainty,  cause  such 
n-iilt .  ni-  tlip  iipgligpnce  was  gross,  shnwintr 
utter  indifference  to  the  consequences  which 
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should  have  been  contemplated  bv  him. 
Watkins  v.  Kaolin  Mfg.  Co.  131  N.  C.'536,  42 
S.  E.  983,  60:  617 

10.  One  frightening  a  woman  so  as  to 
caus^  nervous  prostration,  by  stealthily 
entering  her  home  in  the  nighttime  and 
committing  a  trespass  on  her  husband's 
property,  is  liable  to  her  in  damages  there- 
for. Watson  V.  Dilts,  116  Iowa,  249,  89  N. 
W.  1068,  57 :  559 
Causing  miscarriage. 

11.  No  recovery  can  be  had  for  a  miscar- 
riage resulting  from  fright  caused  by  the 
negligence  of  another.  Mitchell  v.  Roch- 
ester R.  Co.  151  N.  Y.  107,  45  N.  E.  354, 

34:  781 

12.  A  miscarriage  and  serious  impairment 
of  the  health  of  a  woman  occupying  leased 
premises,  caused  by  fright  produced  by  a 
boisterous  and  violent  assault  upon  some 
negroes  on  the  premises  and  in  her  pres- 
ence, by  the  landlord,  who  knew  her  preg- 
nant condition,  gives  a  cause  of  action 
against  him.  Hill  v.  Kimbell,  76  Tex.  210. 
13  S.  W.  59,  7:  618 

Editorial  Notes. 

As  a  basis  for  cause  of  action.     14:  666. 

Consequential  injuries  in  case  of.     53:  633. 

Liability  of  municipality  for  injuries  caused 
by  horse  becoming  fright 
ened  at  object  in  highway. 
13:  365.* 

Of  horse  by  street  car.     34:  481. 


FROGS. 
See  Unblocked  Switches. 

#  >» — 


FRONTAGE  TAX. 


Due  Process  as  to,  see  Constitutional  Law, 

670-671. 
See  also  Public  Improvements,  57,  164,  167- 

179. 


FROSTS. 

As  Affecting  Liability  on  Contract  to  Raise 
Crop,  see  Contracts,  663. 


FRUIT. 

Prohibiting    Colored    Netting    for,    see    Mu- 
nicipal Corporations,  223. 

Editorial  Notes. 

Classification  of  growing  finiit  as  real  or 
personal  propertv.  16: 
103. 

Title  to,  when  wroTiirfnlly  severed.     32:  422. 

Right  to  fruit  and  clippings  from  trees  near 
boundary  line.     21:  730. 


FRUIT  TREES. 

Damages  for  Destruction  of,  see  Damages, 
422. 

Editorial  Notes. 

Measure  of  damages  for  destruction  of  fruit 
trees.     15:  612. 


,  FUEL. 

Municipal  Authority  to  Purchase,  see  Mu- 
nicipal   Corporations,   414,   415. 


FUGITIVES. 


Abduction  of,  see  Abduction. 
Extradition  of,  see  Extradition. 
Review  of  Extradition  Proceedings  for,  see 
Habeas  Corpus,  35—43. 


FULL   FAITH   AND   CREDIT. 

To  Judgment  of  Other  State,  see  Judgment, 

rv. 


FULLY  PAID  STOCK. 

Liability   of    Stockholder  on,    see  Corpora- 
tions, 564. 


FUMIGATION. 


Health   Regulation   as   to,   see   Health,   IS- 
IS. 


FUND. 

Costs  out  of,  see  Costs  and  Fees,  26-32. 


FUNERAL. 

Validity  of  By-law  Preventing  Letting  of 
Hearse  for.  see  Associations,  2. 

Dania2;es  for  Taking  away  Hearse  at,  see 
Damages,  569. 


FUNERAL  EXPENSES. 

As  Element  of  Damages  for  Causing  Death, 

see  Damages,  343. 
See  also  Executors  and  Administrators,  IV. 

a,  4. 

Editorial  Notes. 

Liability  of  decedent's  estate  for.     33:  660. 
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FURNITURE. 
Exemption  of,  see  Exemptions,  54. 
♦"•-♦ 


FUSE. 

Injury  to  Street  Car  Passenger  by  Burning 
out  of,  see  Evidence,  2249. 


FUTURE  EARNINGS. 

Mortgage  on,  see  Chattel  Mortgage,  20,  21. 

■ ♦-•-♦ 

FUTURES, 

License  of  Interstate  Business  in,  see  Com- 
merce, 156. 
Dealing  in.  Validity  of,  see  Contracts,  ILL  d. 


Indictment   for  Dealing  in,  see  Indictment, 
etc.,  78,  132. 


Editorial  Notes. 

Conflict  of  laws  as  to  dealings  in.     64:  160. 
Dealings     in,     and     option     deals.     1:  140,* 

656;*   3:  679;*  5:  201.* 
Contracts   for  future   delivery  of  property. 

4:  398;*  5:  201;*  12:  776> 
Validity   of   executory   contract  for   sale  of 

corporate    stock.      3:  784.* 
When  real  intention  is  merely  to  speculate 

on  rise  and  fall  of  market 

12:  121.* 
Evidence   as    to    character   of   contract.     1: 

140.* 
Deposits  by  way  of  margin.     3:  680.* 
Right    of   broker   to    recover    for   losses   in- 
curred or  services  rendered 

in  dealings  in  futures.     I: 

141.* 
Eflfect  'of  award  based  on  transactions  in. 

58:  182. 


G 


GAMBLING. 


See  Gaming. 


GAME   LAWS. 

Liberation  of  Animal  Taken  during  Closed 
Time,  see  Animals,  2. 

Violation  of,  by  Carriers,  see  Carriers,  II.  d. 

As  Affecting  Interstate  Commerce,  see  Com- 
merce, 81,  92. 

Due  Process  as  to.  ?ee  Constitutional  Law, 
670,  087,  773-775,  908. 

Police  Power  as  to,  see  Constitutional  Law, 
!)79-9S2. 

Reijuirinfj  Pecrishatii^n  and  License  of 
Guides,  see  Consl  it  utional  Law,  679. 

Contract  in  ^■iolali()n  of.  see  Contracts,  379. 

As  to  Fish,  see  l'"islici-ics. 

As  to  T>aiid  0\vii:t"s  lli^lit  to  Hunt  Game, 
see  Ilunl  inti. 

Special    T.eni<laiion    bv.    see    Statutes.    3S1- 

1.  l'"nIlii\viiiLr  n  innii-o  in  a  forest  until  it 
lipcoiii('~  -nnw  IkhuiiI.  ami  then  caiitufins?  it 
ilui-ijiLT  r\i,<c  rniH-.  i-  a  \iol;ii  ii^ii  of  Afe.  "Rev. 
""Ml.  ell, 1(1.  :;o.  S  9.  |>inliiMi  iriM  Iniiitinir. 
killinii'.  (tr-  ilc-i  i-ox-ini:  a  in..^>-;i'  il'iriiiLT  that 
ti"ip.  .l.iiiM--  V.  W'n<u].  S-J  Mr.  17;;.  19  .\t1. 
160,  V8:  448 


2.  The  game  laws  of  a  state  can  give  no 
authority  to  take  carcasses  of  animals  or 
parts  thereof,  while  in  the  course  of  inter- 
state transportation,  away  from  a  common 
carrier,  on  the  ground  that  the  animals  have 
been  killed  in  violation  of  such  laws.  Ben- 
nett v.  American  Exp.  Co.  83  Me.  236,  22 
Atl.    159,  13:  33 

3.  Possession  of  quail  acquired  during  the 
open  season  is  nevertheless  unlawful  if 
continued  after  the  closed  season  begins, 
under  Burns's  (Ind.)  Rev.  Stat.  1894,  § 
2-209  (Horner's  [Ind.]  Rev.  Stat.  §  2106), 
niakin<T  it  unlawful  to  have  possession  of 
quail  between  January  1  and  November  10 
of  anv  vear.     Smith  v.  State,  155  Ind.  611, 

158  N.'e".  1044,  .  51:  404 

[  4.  Wood  cock,  ruffled  grouse,  or  quail  need 
not  have  been  killed  for  the  purpose  of  con- 
veyinp'  tliem  out  of  the  state  in  order  to 
make  it  an  offense,  under  Conn.  Gen.  Stat. 
S  ^l'1^Ct.  to  have  such. birds  in  possession  with 
intent  to  procure  their  traiisportation  out 
of  the  state.  State  v.  Geer,  61  Conn.  144, 
22  Atl.  1012,  13:  804 

.").  Deer  roaming  wildly  over  a  private 
park  containing  between  700  and  800  acres 
ciiveied  mostly  by  woods  and  surroiuuled  on 
all  -iilcs  by  the  sea  except  at  a  narrow  strip 
connecting  with  the  main  land,  across  which 
artifieial  structures  are  placed  to  prevent 
escape,   cannot   be    said   to   be    reclaimed   or 
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held  in  close  confinement  so  as  to  except 
them  from  the  operation  of  the  game  laws 
and  to  allow  the  owner  of  such  park  to 
mint  and  kill  them  in  close  time.  State  v. 
Parker,  89  Me.  81,  35  Atl.  1021,  35:  279 

Possession  of  game  killed  outside  of  state. 

6.  Possession  auring  the  close  season,  of 
game  killed  in  another  state,  is  not  an  of- 
fense under  ;Md.  Acts  1894,  chap.  404,  mak- 
ing it  unlawful  to  "shoot  or  in  any  manner 
catch,  kill  or  have  in  possession"  during 
the  prohibited  time  any  of  the  kinds  of 
game  specified.  Dickhaut  v.  State,  85  Md. 
451,  37  Atl.  21,  36:  765 

7.  Game  purchased  on  an  Indian  reserva- 
tion by  an  Indian  from  Indians  who  killed 
it  on  the  reservation  is  not  exempt  from  the 
game  laws  of  the  state  prohibiting  shipment 
of  game  out  of  the  state,  after  it  is  trans- 
ported beyond  the  reservation  for  the  pur- 
pose of  shipment  to  another  state.  Selkirk 
v.  Stevens,  72  Minn.  335,  75  N.  W.  386, 

40:  759 
Editorial  Notes. 

Of  various  states.     8:  448.* 

As  afl'ecting  interstate  commerce.     13:  804.* 

Uruel  and  unusual  punishment  for  viola- 
tion of.     35:  572. 

Governmental  control  over  right  of  fishery. 
39:  581. 


GAMES. 

In  Saloons,  see  Intoxicating  Liquors,  36. 
On  Sunday,  see  Sunday,  II. 

Editorial  Notes. 

Prohibition  of  Sunday  sports  or  games.    17; 
830'. 


GAMING. 

Recovery  on  Cashier's  Check  for  Use  in 
Gambling;-,  see  Banks,  42,  114,  115. 

By  Clubs,  see  Clubs. 

Equal  Protection  as  to,  see  Constitutional 
Law,  605,  GOG. 

Making  Possession  of  Papers  used  in.  an  Of- 
fense, see  Constitutional  Law,  930. 

Validity  of  Statute  as  to  Burden  of  Proof 
in  Prosecution  for,  see  Constitutional 
Law,  017. 

Ordinance  Prolii])itinp.  where  State  Statute 
Regulates,  see  Criminal  Law.  181. 

PuTiishinent   for.  see  Criminal   Law,  219. 

SufTic-i'ncv  of  Proof  of.  see  Evidence,  2388, 
2.^S9.' 

Tnjiiiiftion  against,  see  Injunction,  161,  162. 
.502. 

EfTect  of  Tlleirality  on  Right  to  Protection, 
see  Injunction,   128. 

As   to  Lottery,   see  Lottery. 

Parties  to  Proceeding  to  Coinpel  Prosecu- 
tion'of  Gamblers,  see  'Mniifbimiis,  173, 
174. 

Delivery  of  Telegraph  "M"e«sa<;es  Relfi'iiiu'  to. 
as  Nuisance,  see  Nuisances,  106. 


Partial  Invalidity  of  Statute  as  to,  see 
Statutes,  103. 

Title  of  Statute  as  to,  see  Statutes,  230- 
232,  272. 

Presumption  from  Finding  of  Gaming  Imple- 
ments,  see   Constitutional   Law,   923. 

Right  to  Patent  on  Device  for,  see  Patents, 
3,4. 

Replevin  for  Slot  Machine,  see  Replevin,  20. 

Conflict  of  Laws  as  to  Gaming  Contract, 
see  Conflict  of  Laws,  37-40,  242. 

Due  Process  in  Prohibiting  Options,  see 
Constitutional  Law,  747. 

Validity  of  Gaming  Contract,  see  Contracts, 
III.  d;  VIIL  §  37. 

Enforcement  of  Gaming  Contract,  see  Con- 
tracts, 616-619. 

Admissibility  of  Evidence  on  Prosecution 
for  Dealing  in  Futures,  see  'Evidence, 
831. 

Indictment  for  Dealing  in  Futures,  see  In- 
dictment,  etc.,   78,    132. 

Prohibition  against  Executing  Order  as  to, 
see   Prohibition,  20. 

Property  Right  in  Quotations  used  for,  see 
Property,  2. 

See  also  Betting. 

1.  Playing  pool  under  an  agreement 
among  the  players  that  the  one  losing  the 
game  shall  pay  for  the  use  of  the  table  is 
betting  at  a  pool  table,  within  the  meaning 
of  Ga.  Pen.  Code  1895,  §  401,  providing  that 
"if  any  person  shall  .  .  .  bet  .  .  . 
at  any  .  .  .  pool  table,  he  shall  be 
guilty  of  a  misdemeanor,"  and  the  fact  that 
the  state  imposes  a  specific  tax  on  the 
keeper  of  a  pool  table  does  not  affect  the 
question.  Hopkins  v.  State,  122  Ga.  583, 
50  S.  E.  351,  69:  117 
Seizure  and  destruction  of  property  used  in. 
Due  Process  in   Seizure  of  Gaming  Tables, 

see  Constitutional  Law,  904. 

2.  The  statutory  duty  imposed  upon 
police  officers  to  prevent  crime  will  author- 
ize them  to  seize  instruments  intended  and 
designed  to  be  used  in  violation  of  the 
gambling  laws,  and  incapable  of  being  put 
to  any  legitimate  use.  Board  of  Police 
Comrs.  of  Baltimore  v.  Wagner,  93  Md.  182, 
48  Atl.  455,  52:  775 

3.  Gaming  devices  seized  by  the  sheriff 
while  execviting  a  warrant  for  the  arrest  of 
their  owner  upon  tlie  charge  of  unlawfully 
keeping  such  devices  for  the  purpose  of  gain 
are  as  properly  subject  to  the  order  of  the 
court  trying  the  offender  as  if  they  had  been 
seized  bv  authoritv  of  a  search  warrant. 
State  V.  Robbins,  124  Ind.  308,  24  N.  E.  978, 

8:  438 

4.  An  order  by  the  court,  which  must  be 
passed  before  or  at  the  time  of  the  final 
sentence  of  a  person  convicted  of  unlaw- 
fully keeping  gaming  devices  for  gain,  is 
necessary  to  justify  a  destruction  of  such 
person's  gaining  apparatus  which  has  been 
seized  by  the  sheriff,  under  the  statute 
which  provides  that,  "upon  conviction  of  the 
person  offending,  the  sheriff  shall  forthwith 
destroy  or  cause  to  be  destroyed,  the  appa- 
ratus used   for  unlawful   purposes."  Id. 

5.  Gaming  tables   seized  under  a  warrant 
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from  a  justice  under  W.  Va.  Code  1899,  chap. 
151,  §,1,  cannot  be  burned,  as  provided  in 
the  act,  on  the  order  of  the  justice,  but 
onlj'  upon  conviction  of  their  owner,  upon 
the  charge  of  keeping  them,  in  a  criminal 
or  circuit  court,  and  under  its  order.  Woods 
V.  Cottrell,  55  W.  Va.  476,  47  S.  E.  275, 

65:  616 

6.  That  a  machine  may  be  used  for 
gambling  does  not  destroy  the  property 
right  of  its  owner  in  it  so  as  to  prevent  his 
recovering  damages  in  case  it  is  wrong- 
fully taken  out  of  his  possession,  where 
there  is  nothing  to  show  that  it  was  ever 
used  for  that  purpose.  Edwards  v.  Amer- 
ican Express  Co.  121  Iowa,  744,  96  N.  W. 
740,  63:  467 
Place  where  gaming  committed. 

7.  A  private  room  in  a  hotel,  rented  by 
the  occupant,  is  his  "place"  or  his  "house" 
within  the  meaning  of  an  ordinance  making 
it  unlawful  to  permit  gaming  in  any  per- 
son's inclosure,  place,  or  house.  Greenville 
V.  Kemmis,  58  S.  C.  427,  36  S.  E.  727,  50:  725 

8.  A  tent  occupied  by  a  divorced  man  and 
his  child  as  their  only  place  of  residence  is 
a  private  residence  occupied  by  a  family, 
within  the  meaning  of  a  statute  punishing 
gaming,  except  when  it  occurs  at  such  resi- 
dence. Hipp  V.  State,  45  Tex.  Crim.  Rep. 
200,  75  S.  W.  28,  62:  973 

9.  That  a  game  was  played  outside  of  a 
residence  does  not  take  It  out  of  an  excep- 
tion in  a  statute  punishing  gaming  "at  any 
place,  except  a  private  residence  occupied  by 
a  family,"  if  it  occurred  within  an  inclosure 
containing  the  residence,  and  only  a  few 
feet  from  it.  Id. 
Defenses. 

Criminal  Responsibility  of  Boy,  see  Crimi- 
nal Law,  29. 

10.  Under  the  Florida  statute  making  it 
an  offense  to  oporate  or  manage  a  place  for 
gambling,  either  in  person  or  by  an  agent, 
and  also  making  an  agent  or  employee  liable 
in  managing  such  place,  an  arrangement  by 
which  the  agent  was  to  regulate  or  control 
the  operation  of  the  busiiieps.  and  use  his 
own  judgment  as  to  preventing  persons  from 
plaving,  is  no  defense  to  the  principal. 
Wooten  V.  State,  24  Fla.  ,3.35,  5  So.  39. 

1:  819 
In  connection  with  horse  race. 
On  Race  in  OUior  State,  see  Commerce,  8-10. 

n.  A  hnr<e  race  given  liv  aif  association, 
willi  an  ofl'or  f)f  a  purso  by  the  assneiation 
to  the  snecp'^sf)!!  cniitestant.  does  not  become 
a  wager  between  the  competitors  liecanse  of 
a  prnvi'-idii  dividing  the  entrmice  money 
amoncr  tlie  flr~t  three  hor-^os  in  tlie  race. 
ITankins  v.  Ottiiiaer,  11.5  Cal.  4,11.  47  Pac. 
2.14.  4n:  70 

12.  Till'  r.fTci'  or  payment  bv  raiMiic  a'^-n- 
eiatiiiii-.  cf  j)ri'iiiiiinic  of  prize's  Tdr  di'fiiiito 
'-iini-;.  wiiluMit  rc'ja'l  to  tlip  niii'iiuit  cf  on- 
tranrc  U-r~  i-ii-ri\c.l.  ninl  p:i\-:il)li'  nnt  of 
tlicir  !jrirr;il  t'ini,'-  h,  ]]],-■  mn-fu'r  |MM-in  it  t  ^d 
bv  X.  ^■.  I.aw-  |S!i:,.  ,-!iu.  .'Til.  (loos  lint 
(•(iii-tHntf  .j:ii,,l,M,.v.-  wiljiln  X.  >'.  (■, ,11st.  :ii-t. 
1.  S  0.  ,,r..l,i!.itii-:  Mil  !,!,:.!■-  of  rr^nililin-. 
r>',.^,].■  .■■K  r..'.  I.awrcii.-.'  v.  Fallon.  l.VJ  X. 
Y.  12.  40  .X  F.  2'.)C,.  37:  227 


13.  The  making  or  recording  on  a  rac? 
course  authorized  by  and  entitled  to  the 
benefit  of  N,  Y,  Laws  1895,  chap.  570,  of  a 
bet  on  the  result  of  a  race  taking  place 
thereon,  unaccompanied  by  any  of  the  acts 
enumerated  in  §  17,  which  take  the  bet  out 
of  the  provisions  of  the  section  making  the 
forfeiture  of  an  amount  equal  to  the  bee 
the  exclusive  penalty, — is  not  within  N.  Y. 
Pen.  Code,  §  351,  condemning  the  offenses 
of  pool-selling  or  bookmaking,  and  punish- 
ing it  with  imprisonment,  even  if  the  act 
might  be  called  bookmaking.  People  ex  rel. 
^turgis  v.  Fallon,  152  N.  Y,  1,  46  N.  E.  302, 

37:  419 

14.  The  prohibition  by  N.  Y.  Const,  art.  1, 
§  9,  of  pool-selling,  bookmaking,  or  any 
other  kind  of  gambling,  and  the  require- 
ment that  the  legislature  shall  pass  ap- 
propriate laws  to  prevent  offenses  against 
the  provision  of  the  section,  are  not  contra- 
vened by  N.  Y.  Laws  1895,  chap.  570,  §  17, 
forfeiting  the  making  of  bets  on  race 
courses  authorized  by  or  "entitled  to  the 
benefits  of  the  act,  but  making  the  for- 
feiture of  an  amount  equal  to  the  bet  the 
exclusive  penalty  in  the  .absence  of  certain 
acts  therein  enumerated,  as  the  section  is  in 
some  degree  appropriate  to  carry  into  effect 
the  purpos'e  of  the  Constitution,  although 
it  may  not  be  entirely  adequate.  Id. 

15.  Prohibiting  wagers  or  pool-selling  on 
contests  outside  the  state,  without  making 
the  prohibition  apply  to  contests  in  the 
state,  is  within  the  discretion  of  the  legisla- 
ture, and  is  not  invalid  as  an  attempt  to 
prohibit  acts  outside  the  state.  State  v. 
Stripling,  113  Ala.  120,  21  So.  409,        36:  81 

16.  Selling  pools  on  a  horse  race  run  out- 
side of  the  state  is  not  licensed  by  the 
Tennessee  act  of  1889  placing  a  tax  on  the 
business  of  selling  pools  upon  any  such 
race  "in  this  or  any  other  state."  That  act 
does  not  repeal  Tenn.  Code,  §  4870,  which 
makes  betting  a  misdemeanor,  nor  does  it 
enlarge  the  exemption  therefrom,  made  by 
§  4871.  of  bets  upon  a  horse  run  upon  a 
licensed  track  within  the  state.  Palmer  v. 
State,  88  Tenn.  553,  13  S.  W.  233,        8:  280 

Editorial  Notes. 

Municipal  regulation  of,  as  a  nuisance.  39: 
523. 

Conflict  of  laws  as  to  gaming  contracts. 
64:  160. 

Legalitv  of  wagers;   betting.     18:  859. 
Bettin"  on'  elections.     18:  862. 
Liability  of  stakeholder?     18:  863. 

Recoverv  for  goods  sold  to  aid  business  of. 
15:  836. 

Invalidity  of  bonds  given  for  gambling  con- 
sideration.    7:  705.* 

I'lToet  of  award  founded  on  gambling  agree- 
ment.    58:  182. 

Injunction  against  judgment  by  confessloir 
for  gambling  debt.  30: 
240. 

riijuiir'tion  a£rainst  judgment  for  gambling 
debts.     31:7.19. 

Injunction  against  enforcement  r>f  contract 
of.     48:  844. 
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Criminal  liability  for  act  of  servant,  agent, 

or  partner.     41 :  659. 
Criminal  liability  of  children  for.     36;  207. 
Cruel  and  unusual  punishment  of.     35:  572. 


G.  A.  R. 

Tax  for  Post,  see  Taxes,  82. 


GARBAGE. 

Equal  Protection  and  Privileges  aa  to,  see 
Constitutional  Law,  456-461. 

Police  Power  as  to,  see  Constitutional  Law, 
1006. 

Contract  for  Garbage  Crematory,  see  Con- 
tracts, 854,  855,  865;  Municipal  Corpo- 
rations, 290. 

License  for,  see  License,  93. 

Municipal  Regulations  as  to,  see  Municipal 
Corporations,  211-214. 

1.  The  wrongful. refusal  to  a  person  of  a 
license  for  transportation  of  garbage  does 
not  entitle  him  to  pursue  the  business  with- 
out a  license  in  violation  of  an  ordinance, 
but  his  remedy  is  by  mandamus.  State  v. 
Orr,  68  Conn.  101,  35  Atl.  770,  34:  279 

2.  "Refuse  matter"  within  the  meaning 
of  an  ordinance  prohibiting  the  transporta- 
tion without  a  license  of  "such  refuse  mat- 
ter as  accumulates  in  the.  preparation  of 
food  for  the  table"  includes  only  what  is 
abandoned  as  worthless,  but  such  materials 
as  may  be  properly  utilized  for  other  pur- 
poses when  they  do"  not  constitute  a  nuisance 
remain  property  which  may  be  sold  or 
otherwise  disposed  of  at  the  will  of  the 
owner.  ^^• 

Editorial  Notes. 

Municipal  power  over  nuisance  of,  in  street. 
39:  653. 

Injunction  by  municipality  against  nui- 
sance of.     41:  324. 

Monopoly  in  contract  for  removal  of.  27: 
540. 


GARDENERS. 

Discharge  of,  see  Master  and  Servant,  39. 


GARNISHMENT. 

1.  When  Garnishment  Lies. 

a.  In  General. 

b.  Against  Whom. 

c.  What   Subject  to  Garnishment. 

1.  In  General. 

2.  Pmpnrty  in  Custody  of  Law. 

d.  Situs  of  Deiit*. 

IT.  EfToct:  Rights  and  Duties  of  Ganii'^heo. 

a.  In  General. 

b.  Duty  as  to  Exemptions;   EfToct  of 

Failure  to  Set  Up. 


II.  continued. 

c.  Effect  of  Judgment. 

d.  Effect  of  Paym«nt. 

e.  Priorities. 
III.  Procedure. 

IV.  Editorial  Notes. 

As  to  Attachment,  see  Attachment. 

Conflict  olf  Laws  as  to,  see  Conflict  of  Laws, 
328. 

Discrimination  in  Favor  of  Bank  within 
State,  s«e  Constitutional  Law,  516. 

As  a  Contempt,  see  Contempt,  61. 

Evidence  of  Fraud  in  Creation  of  Debt,  see 
Evidence,  1791. 

Restraining  Proceedings  in,  see  Injunction, 
297. 

Garnishee  as  Party  to  Suit  to  Enjoin  Pro- 
ceedings, see  Parties,  131. 


I.  When  Garnishment  Lies, 
a.  In  General. 

1.  Garnishment  of  a  debt  due  to  a  non- 
resident need  not  be  based  on  any  statute, 
but  may  be  made  under  the  general  prin- 
ciples of  equity,  without  any  prior  judge- 
ment at  law.  Dollman  v.  Moore,  70  Miss. 
267,  12  So.  23,  19:  222 

2.  The  jurisdiction  of  garnishment  of  a 
debt  is  not  determined  by  the  situs  of  the 
debt,  but  by  the  liability  of  the  garnishee  to 
be  sued  therein.  Lancashire  Ins.  Co.  v. 
Corbetts  use  of  Wilson,  165  III.  592,  46  N. 
E.   631,  36:  640 

3.  The  fraudulent  assignment  of  unpaid 
stock  in  a  corporation  will  not  defeat  a 
garnishment  proceeding  by  corporate  credit- 
ors to  enforce  payment  so  as  to  give  equity 
jurisdiction  of  a  suit  for  that  purpose.  Hall 
V.  Henderson,  134  Ala.  455,  32  So.  840, 

63:  673 

4.  Garnishment  is  in  the  nature  of  a  pro- 
ceeding in  rem,  although  there  is  no  actual 
manual  seizure  of  property  by  the  executory 
nflicer,  and  jurisdiction  of  the  debt  or  prop- 
erty sought  to  be  thereby  subjected  must  be 
obtained,  else  the  court  cannot  pronounce 
judgment  of  condemnation  against  it. 
Pennsvlvania  R.  Co.  v.  Rogers,  52  W.  Va. 
450,  44  S.  E.  300,  62:  178 

5.  The  creditor  of  a  cestui  que  trust, 
who  had  recovered  judgment  against  him, 
with  garnishment  against  the  trustee,  does 
not  lose  his  right  to  enforce  such  garnish- 
ment by  presenting,  on  the  death  of  the 
cestui,  the  judgment  as  an  unsecured  claim 
against  the  cestui's  insolvent  estate  and 
having  it  allowed  as  such.  Lawrence  v. 
Security  Co.  56  Conn.  423,  15  Atl.  406, 

1 :  342 
b.  Against  T^liom. 

To     Enfnrre     Stockholder's     Liability,     see 

Ef|uitv.  45.  53.  , 

See  also  infra.  102. 

6.  A  safe-deposit  company  havinir  valu- 
ables of  a  debtor  in  its  vaults  is  subject  to 
Erarnishmeiit  therefor,  altliough  it  has  no 
access  to  the  contents  of  the  box  in   wiiicn 
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they  are  kept,  under  a  statute  commanding 
a  garnishee  to  answer  as  to  the  personal 
property  or  effects  of  the  defendant  in  his 
possession  or  under  his  control.  Trow- 
bridge V.  Spinning,  23  Wash.  48,  62  Pae.  125, 

54:  204 

7.  A  domestic  corporation  cannot  be  gar- 
nished in  another  jurisdiction  by  service 
upon  an  agent  for  debts  owing  by  it  to  a 
home  creditor,  over  whose  person  jurisdic- 
tion is  not  acquired.  Douglass  v.  Phenix 
Ins.  Co.  138  N.  Y.  209,  33  N.  E.  938,  20:  118 
Plaintiff  in  main  action. 

For  Editorial  Notes,  see  infra,  IV.  §  1. 

8.  Plaintiff  in  an  action  to  recover  money 
can  neither  summon  nor  charge  himself  as 
garnishee  therein,  under  a  statute  providing 
that  in  garnishment  proceedings  plaintiff 
and  the  garnishee  shall  be  deemed  adversary 
parties,  and  that,  when  successful,  plain- 
tiff shall  be  entitled  to  execution  if  the 
garnishee  fails  to  pay.  First  Nat.  Bank  v. 
Elliott.  62  Kan.  764,  64  Pac.  623,  55:  353 
Nonresident. 

See  also  supra,  1;  infra,  101. 

9.  A  nonresident,  temporarily  in  the  state, 
may  be  summoned  and  compelled  to  answer 
as  garnishee,  but  if.  upon  his  answer,  it  be 
established  that  he  is  a  nonresident,  he 
cannot  be  subjected  to  further  proceedings 
in  the  cause,  for  want  of  jurisdiction,  unless, 
when  garnished,  he  have  in  the  state  prop- 
ertv  of  the  defendant  in  his  possession,  or 
be  bound  to  pay  the  defendant  money  or 
deliver  to  him  property  within  the  state. 
Pennsvlvania  Pv.  Co.  v.  Rogers,  52  W.  Va. 
450.  44  S.  E.  300,  62:  178 
Public  officers. 

Garnishment  of  Property  in  Custody  of  Law, 
see  infra.  I.  c,  2. 

10.  An  officer  having  custody  of  property 
under  a  levy  may  be  charged  as  garnishee 
thereof,  so  as  to  create  a  valid  lien  thereon 
subject  to  his  lew.  Pitkin  v.  Burnham.  62 
Neb.  385,  87  N.  W.  160.  55:  280 

11.  A  clerk  of  court  is  a  public  officer, 
within  the  rule  that  money  is  not  subject 
1o  attachment  in  the  hands  of  such  officers. 
Pale  V.  Bminblv.  OS  :\rd.  408.  ofi  Atl.  807. 

64:  112 

12.  A  clerk  of  court  having  in  his  custody, 
as  of  the  custody  of  the  court,  nionevs  which 
have  boon  deposited  in  a  suit  and  which  he 
holds  subject  to  the  orders  of  the  court  in 
such  suit,  cannot  be  made  a  party  to  inde- 
pendent proceedings  oithor  in  that  court  or 
in  any  nthor.  to  atToct  flio  contrnl  or  dis- 
position of  s\icli  monov.  Tuck  v.  Manninsr. 
l.'iO  Ara~=.  211.  22   X.  E.   inm.  5:666 

].'').  An  ollloor  may  lio  aai'ni-hod  for  money 
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indebted  to  a  nonresident,  absent,  or  ab- 
sconding debtor.  Dollman  v.  Moore,  70 
.Miss.  267,  12  So.  23,  19:  222 

Officer  of  corporation. 
See  also  supra,  7. 
For  Editorial  Notes,  see  infra,  IV.  §  4. 

15.  The  treasurer  of  a  private  corpora- 
tion having,  as  such,  moneys  of  the  corpo- 
ration in  his  hands,  may  be  garnished  on  a 
judgment  against  a  corporation,  under  Wis. 
Rev.  Stat.  §  3719,  providing  that  a  garnishee 
from  the  time  of  service  of  the  summons 
shall  be  liable  for  the  amount  of  any  mon- 
eys in  his  hands  belonging  to  the  de- 
fendant, and  the  amount  of  his  indebted- 
ness to  the  defendant-.  Mayo  v.  Milwaukee 
Amusement  Co.  94  Wis.  610,  69  N.  W.  344, 

36:  561 
Carrier. 

See  also  infra,  36,  37. 
For  Editorial  Notes,  see  infra,  IV.  §  5. 

16.  A  common  carrier,  after  acceptance  of 
freight  for  shipment  from  a  place  within 
the  state  to  a  place  without,  is  not  re- 
quired to  forego  the  right  to  transport  the 
same  and  receive  payment  therefor  by  rea- 
son of  the  service  upon-  it  of  a  garnishee 
summons  in  a  suit  by  a  third  party  against 
the  owner  of  such  goods.  Baldwin  v.  Great 
Northern  R.  Co.  81  Minn.  247,  83  N.  W. 
986,  51:  640 

17.  A  railroad  car  sent  loaded  with  freight 
from  another  state  into  West  Virginia,  to 
be  returned  loaded  to  the  former  state,  in 
the  transaction  of  interstate  commerce, 
cannot  be  levied  upon  under  an  attachment 
in  West  Virginia,  nor  will  another  railroad 
company  having  sucn  cars  in  its  possession 
in  the  process  of  carrying  on  interstate 
commerce  be  liable  to  garnishment  by  rea- 
son of  its  possession  received  from  another 
company  against  which  an  attachment  has 
been  issued.  Wall  v.  Norfolk  &  W.  R.  Co. 
52  W.  Va.  485.  44  S.  E.  294,  64:  501 
Executors  and  administrators. 

For  Editorial  Notes,  see  infra,  IV.  §  6. 

18.  Garnishment  proceedings  will  not  lie 
against  an  executor  to  reach  a  debt  of  the 
decedent,  before  a  decree  for  the  distribu- 
tion of  the  assets  in  his  hands,  in  the 
absence  of  statutory  permission,  although 
it  has  been  placed  in  judgment  in  a  suit 
revived  against  the  executor.  Hudson  v. 
Wilber.  114  Mich.  116,  72  N.  W.  162,  47:  345 
Receivers. 

Soo  also  Receivers,  124. 

19.  An  indebtedness  incurred  by  the  re- 
ceivers of  a  railway  company,  appointed  by 
the  Federal  court,  while  operating  the  road 
under  the  authority  of  the  court,  may  be 
uarnished  in  a  state  court.  Irwin  v.  Mc- 
K(  rhnio.  58  :\Tinn.  145.  59  N.  W.  987,  26:  218 
Foreign   corporation. 

S  .,■   also   infra.  42,   68-74. 

I'nr  Editorial  Notes,  see  infra,  IV.  §  1. 

•JO.  Foreign  corporations  and  nonresident 
imlividnals  stand  upon  the  same  footing 
ill  ic-poot  to  garnishment,  except  that  the 
'iriiirr  aro  subject  to  garnishment  when 
diiiii  lm~iiio-s  in  the  state  in  wliich  the 
-:i  riii-Ii!iioiit  issues,  in  such  sense  and  to 
such   extent    as   to   have   become   domiciled 
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therein.     Pennsylvania  R.  Co.  v.  Rogers.  52 
W.  Va.  450,  44 'S.  E.  300,  62:  178 

21.  Concurrent  jurisdiction  exists  in  the 
courts  of  dillerent  states  for  the  garnish- 
ment of  a  foreign  corporation  which  by  its 
agents  is  doing  business  in  each  state. 
Lancashire  Ins.  Co.  v.  Corbetts  us€  of  Wil- 
son, 165  111.  592,  46  N.  E.  631,  36  f  640 

22.  A  foreign  corporation  may  be  charged 
as  garnishee  in  all  cases  where  an  original 
action  might  be  maintained  against  it  for 
the  recovery  of  the  property  or  credit  in  re- 
spect to  which  the  garnishment  is  served. 
Xeufelder  v.  German-American  Ins.  Co.  6 
Wash.  336,  33  Pac.  870,  22:  287 

23.  A  foreign  corporation  having  prop- 
erty and  agents  in  the  state  and  transacting 
I)usiness  there  may  be  garnished  for  a  debt 
due  to  a  nonresident.  Lancashire  Ins.  Co. 
v.  Corbetts  use  of  Wilson,  165  111.  592,  46  K 
E.  631,  36:  640 

24.  A  debt  due  from  a  foreign  railroad 
corporation  operating  no  railroad  in  this 
state,  and  doing  no  business  here  other  than 
maintaining,  jointly  with  other  railroads,  an 
agency  relating  to  tlirough  freight  service, 
and  for  the  soliciting  of  freight  for  such 
company,  to  be  handled  on  its  lines  without 
the  state,  is  beyond  the  territorial  jurisdic- 
tion of  the  courts  of  this  state,  and  not 
subject  to  garnishment  here.  Pennsylvania 
R.  Co.  V.  Rogers,  52  W.  Va.  450,  44  S.'E.  300, 

62:  178 

25.  A  foreign  corporation  having  its  prin- 
cipal office  and  place  of  business  and  various 
lines  of  railroad  in  another  state,  although 
it  operates  a  road  extending  into  the  state 
where  garnishment  proceedings  are  attempt- 
ed, is  not  subject  to  garnishment  there  un- 
der a  statute  providing  that  no  person  shall 
l>e  summoned  as  trustee  unless  he  resides  in 
the  state.  Craig  v.  Gunn,  67  Vt.  92,  30  Atl. 
860.  27:  511 
County  or  municipality. 

See  also  Creditors'  Bill,  1. 

For  Editorial  Notes,  see  infra,  IV.  §  7. 

26.  A  city  may  be  garnished  for  money  in 
its  hands  due  to  a  nonresident  contractor,  if 
the  citv  itself  makes  no  objections.  Ports- 
mouth "Gas  Co.  V.  Sanford,  97  Va.  124,  33  S. 
E.  516,  45:  246 

27.  A  county  is  not  liable  to  garnishment 
unless  made  so  by  express  statutory  pro- 
vision. State  ex  rel.  Svimmerfield  v.  Tyler, 
14  Wash.  495,  45  Pac.  31,  37?  207 

28.  A  statute  naming  corporations  among 
those  subject  to  garnishment  does  not  ap- 
ply  to  a  county.  Id. 

29.  A  writ  of  garnishment  against  a  coun- 
ty is  not  authorized  by  a  statute  providing 
that  every  person  who  shall  have  brought 
a  suit  in  any  court  of  the  state  against  any 
person,  natural  or  corporate,  shall  have  a 
right  to  a  writ  of  garnishment,  to  subject 
any  indebtedness  due  to  the  defendant  by  a 
third  person,  and  any  goods,  moneys,  chat- 
tels, or  effects  of  the  defendant  in  the 
possession  or  control  of  a  third  person,  and 
that  the  officers,  agents,  and  oinployees  of 
companies  or  corporation-  -liall  he.  as  re- 
gards such  coinpaiiios  or  curporations.  third 
persons,  nnd  as  sych  subject  to  garnishment 


after  judgment  against  the  companies  or 
corporations.  Duval  County  v.  Charleston 
Lumber  &  Mfg.  Co.  45  Fla."256,  33  So.  531, 

60:  549 

c.  What  Subject  to  Garnishment. 
1.  In  General. 

Effect  of  Previous  Assignment  in  Other 
State,  see  Conflict  of  Laws.  265,  273. 

Of  Resident's  Wages  in  Other  State, 
Prohibition  against,  see  Constitutional 
Law,  564. 

As  to  Exemptions,  see  Exemptions. 

Property  Subject  to  Levy,  see  Levy  and 
Seizure,  I. 

Individual  Interests  of  Partner,  see  Partner- 
ship, 42. 

See  also  Courts,  38;  Levy  and  Seizure,  33. 

For  Editorial  Notes,  see  infra,  IV.  §§  2,  3. 

30.  A  debt  is  not  the  subject  of  garnish- 
ment after  delivery  of  a  check  in  payment, — 
especially  where  it  has  passed  into  the 
hands  of  a  third  person  as  absolute  owner, 
although  it  has  not  yet  been  collected.  Na- 
tional Park  Bank  v."  Levy,  17  R.  I.  746,  24 
Atl.  777,  19:  475 

31.  Income  due  a  life  tenant  of  a  resid- 
uary estate,  received  by  his  trustee  and 
treated  as  principal  in  the  subsequent  distri- 
bution, and  not  paid  over  to  him,  is  liable 
to  garnishment  in  the  hands  of  the  trustees, 
bv  a  creditor  of  the  legatee.  Lawrence  v. 
Security  Co.  56  Conn.  423,  15  Atl.  406,  1 :  342 

32.  When  the  right  of  the  principal  de- 
fendant in  case  of  an  attachment  sued  out 
against  a  third  person  as  garnishee  is  sub- 
ject to  a  right  of  the  garnishee  under  a  con- 
tract between  them,  the  right  of  the  gar- 
nishor is  likewise  subject  to  the  right  of 
the  garnishee.  Wall  v.  Norfolk  &  W.  R. 
Co.  52  W.  Va.  485,  44  S.  E.  294,  64:  501 

33.  The  amount  which  a  shareholder  in  a 
co-operative  bank  doing  business  under 
Mass.  Pub.  Stat.  chap.  117,  and  its  amend- 
ments, is  entitled  to  withdraw  therefrom, 
made  up  of  dues  paid  in,  plus  profits  and 
less  fines  and  losses,  may  be  reached  by 
trustee  process.  Atwood  v.  Dumas,  149 
Mass.  167,  21  N.  E.  236.  3:  416 

34.  AATiere  an  assignee  under  a  void  as- 
signment for  creditors  has  been  garnished  in 
a  Federal  court  to  satisfy  a  creditor's  claim, 
only  the  surplus  after  such  claim  is  satisfied 
can  be  reached  by  a  subsequent  garnish- 
ment proceeding  by  another  creditor  in  a 
state  court.  McCord-Brady  Co.  v.  Mills,  8 
Wyo.  258,  56  Pac.  1003,  46:  737 

35.  The  debt  owing  by  the  garnishee  to 
the  principal  debtor  at  the  time  of  his  ap- 
pearance and  answer,  and  not  that  due  at 
the  time  of  service  of  sumomns.  may  be 
appliefl  in  satisfaction  of  the  claim  of  the 
attaching  creditor,  under  a  statute  provid- 
ing that  judgment  shall  be  entered  for  all 
sums  of  money  due  to  the  principal  debtor 
from  him.  Gondwin  v.  Clavton,  137  N.  C. 
224.  40  S.  E.  173.  '  67:  200 
Property  in  carrier's  hands. 

>^po  al-o   supra.  16.  17. 

For  Eilitorial  Notes,  see  infrn.  TV.  ?  5. 

36.  Property  in  the  hands  of  a  common' 
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carrier  in  transit  to  a  place  outside  of  the 
state  is  not  subject  to  a  garnishment,  al- 
though it  is  yet  within  the  state  at  the 
time  of  the  service  of  the  garnishee  sum- 
mons. Stevenot  v.  Koch,  61  Minn.  104,  63 
N.  W.  256,  28:  600 

37.  Property  not  actually  within  the 
state,  but  in  course  of  transportation  by  a 
common  carrier  to  a  consignee  in  another 
state,  cannot  be  reached  by  process  of  gar- 
nishment served  on  the  carrier  within  the 
state.  Montrose  Pickle  Co.  v.  Dodson  &  H. 
Mfg.  Co.  76  Iowa,  172,  40  N,  W.  705, 

2:  417 
Credit  of  mortgagor. 

38.  The  liability  of  a  mortgagee  in  posses- 
sion after  condition  broken,  to  account  for 
the  surplus,  is  a  credit  of  the  mortgagor, 
and  may  be  attached  as  such  by  the  process 
of  garnishment.  Root  &  McB.  Bros.  v. 
Davis,  51  Ohio  St.  29,  36  N.  E.  669,  23:  445 
Insurance  money. 

Exemption  of  Insurance  on  Exempt  Prop- 
erty, see  Exemptions,  24-27. 

Exemption  of  Insurance  on  Life,  see  Exemp- 
tions, 28-31. 

See  also  infra,  70-74. 

39.  An  insurance  company  may  be  gar- 
nished for  the  amount  due  after  a  loss, 
where  payment  is  not  conditional  on  any- 
thing which  remains  to  be  done.  Chipman 
v.  Carroll,  53  Kan.  163,  35  Pac.  1109,  25:  305 

40.  After  the  election  of  an  insurer  to  re- 
build under  a  policy  giving  it  an  option  so 
to  do,  and  the  letting  of  a  contract  for  the 
work,  although  the  premises  were  already 
advertised  for  sale  under  a  mortgage,  the 
insurer  is  not  liable  to  garnishment  for  the 
amount  of  the  insurance  by  creditors  of  the 
insured.  Stone  v.  Mutual  F.  Ins.  Co.  74 
Md.  579,  22  Atl.  1051,  14:  684 

41.  An  employee  who  has  a  judgment 
against  his  employer  for  injuries  may  gar- 
nish an  insurance  company  to  reach  the  em- 
ployer's right  of  action  against  it  upon  an 
employer's  liability  policy,  where  the  em- 
ployer has  made  an  assignment  in  insolvency 
before  action  is  begun  bv  the  emplovee. 
Anoka  Lumber  Co.  v.  Fidelitv  &  C.  Col  63 
Minn.  286,  65  N.  W.  353,  '  30:  689 

42.  A  fund  kept  by  a  foreign  insurance 
company  in  one  state  for  the  payment  of 
losses  in  that  and  another  state  is  subject 
to  garnishment  at  tlie  instance  of  creditors 
of  an  insured  in  tlie  latter  state  to  the 
iiiiinimt  of  tho  debt  of  tlie  company  for  a 
loss  nprm  a  policy  issued  in  the  latter  state, 
altliouiili  no  portion  of  such  fund  has  been 
sppriricall\-  ;i]i])i-opria1o(l  to  such  loss,  under 
a  statu! I'  nruvidiiio  tliat  any  credit  or  other 
))ersoiiai  pri)f>crty  in  tlio  possossion  or  under 
the  control  of  any  piT-on.  or  dolits  owing  the 
ilefcndant .  luny  ho  attai-lu'(l.  Xonfelder  v. 
Cornian  Ainriica)!  Tiis.  Co.  f,  \A'ash.  336.  33 
Pac.  870.  22:  287 
Claim   for  urliduidated  damages. 

For  IvIitMilal    Xntp-.  <i'o  infra.   W.  §  3. 

•13.  A  cliini  ;i':,iii'-l  a  i-ailroad  roTn[iaii\' 
i'nr  iinli:i  iii'lat  'i|  daiiiavr^  fur  liroacli  of  a 
-liiiipit!'-'   i-Miiirart    i-   iiMt    -uImcc)    to   'j-a  fui-li - 

inr-l  .        A\:m,1c-     |'I,-|,1rr     (.,■:■,;■'■     (  ',.     v.     Trxa-^ 

,^    I',  R.  Co,  •».!  Ti'V.  isi;,  (!S  S.  \\\  liG.l,  50;  3,1;; 


44.  That  a  claim  for  unliquidated  dam- 
ages for  breach  of  contract  has  been  re- 
duced to  judgment  aoes  not  render  it  sub- 
ject to  garnishment  pending  an  appeal  there- 
from. Id. 

45.  A  claim  for  unliquidated  damages 
arising  out  of  contract  is  not  the  subject  of 
trustee  process,  although  a  verdict  has  been 
rendered  for  it  in  favor  of  the  principal 
debtor  against  the  trustee,  in  which  judg- 
ment has  not  been  entered  under  a  statute 
authorizing  process  only  when  the  trustee 
has  in  his  possession  "goods,  effects,  or 
credits"  of  the  principal  debtor,  and  con- 
templating that  the  whole  matter  shall  be 
disposed  of  on  tne  answer  of  the  trustee. 
Wilde  V.  Mahaney,  183  Mass.  455,  67  N.  E. 
337,  62:  813 
Effect  of  verdict  or  judgment  on  claim. 

46.  A  mere  verdict  in  a  purely  tort  action 
is  not  the  subject  of  garnishment  before 
judgment.  Lehmann  v.  Deuster,  95  Wis. 
185,  70  N.  W.  170,  37:  333 

47.  Entry  of  judgment  against  the  gar- 
nishee before  proceedings  to  garnish  the 
claim  have  commenced  makes  the  indebted- 
ness absolute,  within  the  meaning  of  Wis. 
Rev.  Stat.  §  2769,  providing  that  no  judg- 
ment shall  be  rendered  upon  a  liability  ow- 
ing from  him  to  the  defendant  unless  it  is 
due  absolutely  before  judgment  against 
the  defendant.  Hoven  v.  West  Superior 
Iron  &  S.  Co.  93  Wis.  201,  67  N.  W.  46, 

32:  388 

2.  Property  in  Custody  of  Law. 

Property    Subject    to    Levy,    see   Levy    and 

Seizure,  I.  b. 
See  also  supra,  10-14,  34;  infra,  98. 
For  Editorial  Notes,  see  infra,  IV.  §  2. 

48.  Money  sued  for  is  not  in  the  custody 
of  the  law,  so  as  to  be  beyond  the  reach  of 
garnishment,  where  both  suits  are  in  the 
same  jurisdiction.  Smith  v.  Carroll,  17  R.  I. 
125,  20  Atl.  227,  12:  301 

49.  A  fund  in  the  custody  of  the  law  is 
not  subject  to  garnishment,  although  the 
debtor  is  a  nonresident,  and  the  fund  is  the 
only  one  from  which  the  creditor  can  obtain 
satisfaction  of  his  debt.  Curtis  v.  Ford,  /8 
Tex.  262,  14  S.  W.  614,  10:  529 

50.  A  fund  in  the  hands  of  the  clerk  of 
the  court,  pending  a  litigation  in  regard  to 
its  ownership,  is  not  subject  to  garnishment 
so  long  as  it  remains  in  the  hands  of  that 
officer,  who  is  intrusted  with  its  keeping,  al- 
though the  fund  is  adjudged  to  belong  to 
the    debtor.  Id. 

51.  A  distributee's  share  of  money  in  the 
custody  of  a  clerk  of  court  after  final  decree 
and  order  of  distribution,  if  nothing  remains 
to  be  done  except  to  pay  over  the  money,  is 
a  "debt"  of  record  and  subject  to  garnish- 
ment by  a  creditor  of  the  distributee,  al- 
though money  in  custody  of  the  court  can- 
not, as  a  general  rule,  be  reached  by  gar- 
iiisliinent.  .  Dunsnioor  v.  Furstenfeldt.  88 
(a  I.  .".22.  26  Pac.  518.  12:  508 

r)2.  A  balance  of  the  proceeds  of  a  sale  of 
lilachod  porisdablo  property  remaining  in 
the   hands   of  the   clerk  of  the   court  after 
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payment  of  an  execution  in  favor  of  the 
plaintiff  cannot  be  garnished  by  a  creditor 
of  the  defendant,  as  the  clerk  continues  to 
be  the  legal  custodian  of  the  money  in  his 
official  capacity,  under  control  of  the  court. 
Allen  V.  Gerard,  21  R.  I.  467,  44  Atl.  592, 

49:  351 
Property  taken  from  criminal. 
oee  also  supra,  13. 

53.  Money  and  property  lawfully  taken 
from  a  prisoner  under  arrest  is  not  subject 
to  garnishment  in  the  hands  of  the  sheriff 
because  it  is  in  custody  of  law.  Holker  v. 
Hennessey,  141  Mo.  527,  42  S.  W.  1090, 

39:  165 

54.  Money  or  property  unlawfully  taken 
from  a  prisoner  under  arrest  is  not  subject 
to  garnishment  because  a  wrongful  use  of 
criminal  process  was  made  in  getting  pos- 
session of  it.  Id. 

55.  The  lien  on  the  estate  of  a  criminal, 
given  to  the  party  injured  by  Mo.  Rev.  Stat. 
1889,  §  4317,  does  not  authorize  the  garnish- 
ment of  his  property  while  in  the  hands  of 
a  sheriff  who  took  it  from  the  prisoner  while 
under  arrest.  Id. 
Money  deposited  as  bail. 

56.  Money  deposited  by  a  third  person 
with  a  justice  of  the  peace  as  bail  for  one 
who  has  been  committed  by  the  justice,  and 
which  is  receipted  for  to  him,  is,  until  the 
contrary  is  shown,  presumed  to  belong  to 
such  third  person,  and  is  not  subject  to 
garnishment  for  the  prisoner's  debt  after 
the  latter's  discharge.  McAlmond  v. 
Bevington,  23  Wash.  315,  63  Pac.  251,  53:  597 

d.  Situs  of  Debts, 

See  also  supra,  2;  infra,  108. 

For  Editorial  Notes,  see  infra,  IV.  §  8. 

57.  One  can  be  garnished  only  in  the 
state  where  the  debt  is  payable,  if  that  be 
the  place  of  residence  of  his  creditor.  Bul- 
lard  v.  Chaffee,  61  Neb.  83,  84  N.  W.  604, 

51:  715 

58.  The  situs  of  a  debt  is  at  the  domicil 
of  the  creditor  for  the  purpose  of  garnish- 
ment. Louisville  &  N.  R.  Co.  v.  Nash,  118 
Ala.  477,  23  So.  825,  41 :  331 

59.  The  situs  of  a  debt  is,  as  between 
different  states  or  sovereignties,  at  the 
domicil  of  the  creditor,  although  the  debt 
may.  for  the  purpose  of  attachment  or 
garnishment,  be  given  by  statute  a  situs 
also  at  the  domicil  of  the  debtor.  Swedish- 
American  Nat.  Bank  v.  Bleecker,  72  Minn. 
383,  75  N.  W.  740,  42:  283 

60.  A  debt  may  be  garnished  at  any  place 
where  suit  thereon  may  be  brought  by  the 
creditor,  if  the  laws  of  the  place  authorize 
it.  Wyeth  Hardware  &  Mfg.  Co.  v.  H.  F. 
Lang  &  Co.  127  Mo.  242,  29  S.  W.  1010, 

27:  651 

61.  For  the  purposes  of  attachment  a  debt 
has  a  situs  wherever  the  debtor  can  be 
found.  Wherever  the  creditor  mioht  sue 
for  its  recov.erv.  there  it  may  be  attached 
as  his  property,  provided  the  laws  of  the 
forum      authorize      it.     Harvey      v.      Great 

L.R.A.  Dig.— 93. 


Northern   R.   Co.   50   Minn.   405,   52   N.   W. 
905,  17:  84 

62.  Neither  is  it  material  that  the  debt 
was  not  made  payable  in  the  state  where 
the  attachment   proceedings   are   instituted. 

Id. 

63.  The  situs  of  a  credit  for  the  purpose 
of  garnishment,  as  between  citizens  of  the 
state  of  Ohio,  is  fixed  by  statute  at  the  resi- 
dence of  the  debtor.  Root  &  McB.  Bros.  v. 
Davis,  51  Ohio  St.  29,  36  N.  E.  669,      23:  445 

64.  A  debt  does  not  follow  the  person  of 
the  debtor  out  of  the  state  of  his  domicil, 
so  as  to  permit  garnishment  there  in  a  suit 
against  the  creditor.  Balk  v.  Harris,  122 
N.  C.  64,  30  S.  E.  318,  124  N.  C.  467,  32  S. 
E.  799,^  45:  257 

65.  The  situs  of  a  debtor's  earnings  for 
the  purpose  of  determining  his  right  to 
exemption  from  garnishment  rs  in  the  state 
of  his  residence,  where  thev  are  payable. 
Sinsrer  Mfg.  Co.  v.  Fleming,  39  Neb.  679, 
58  N.  W.  226,  23:  210 

60.  A  nonresident  creditor  cannot  have 
his  property  in  a  debt  seized  in  a  state  to 
which  the  debtor  may  resort  merely  for  the 
purpose  of  doing  business  through  agents, 
when  the  claim  arose  on  a  contract  not  to 
be  performed  within  the  state  and  the 
debtor  does  not  reside  therein.  Reimers  v. 
Seatco  Mfg.  Co.  37  U.  S.  App.  426,  17  C.  C. 
A.  228,  70  Fed.  573,  30.  364 

67.  Debts  owing  to  nonresidents,  althcjugh 
represented  by  notes  and  mortgages,  have 
their  situs  within  the  state  for  the  purpose 
of  garnishment  in  a  state  of  which  the 
of  those  to  whom  the  creditor  is  indebted. 
Bragg  V.  Gaynor,  85  Wis.  468,  55  N.  W. 
919,  21:  161 

68.  The  liability  of  a  nonresident  debtor 
to  a  nonresident  corporation  is  not  subject 
to  attachment  within  the  state  when  the 
debtor  is  temporarily  within  its  jurisdiction, 
since  the  situs  of  the  debt  is  at  the  place 
of  residence  either  of  the  debtor  or  of  the 
creditor.  National  Broadwav  Bank  v. 
Sampson,  179  N.  Y.  213,  71  N.  E.  766,  66:  606 

69.  A  debt  has  no  situs  for  the  purpose 
of  garnishment  in  a  state  of  which  the 
plaintiff,  defendant,  and  garnishee  are  all 
nonresidents,  although  the  garnishee  is  a 
foreign  corporation,  which  by  general  pro- 
visions of  a  state  statute  is  subject  to  gar- 
nishment in  the  state  because  it  assumes  to 
do  business  there.  Reimers  v.  Seatco  Mfg. 
Co.  37  U.  S.  App.  426.  17  C.  C.  A.  228.  70 
Fed.  573,  30:  364 
Debts  due  from  foreign  insurance  company. 
See  also  supra,  42. 

70.  The  situs  of  an  indebtedness  on  a 
judgment  in  favor  of  a  resident  against  a 
foreign  insurance  company,  for  the  purpose 
of  garnishment  on  a  claim  against  the  judg- 
ment creditor,  is  at  the  place  of  his  resi- 
dence, and  the  judgment  cannot  be  reached 
by  service  on  an  agent  of  the  company  in 
another  state.  Renier  v.  Hurlbut.  81  Wis. 
24.  .50  N.  W.  783.  _     14:  562 

71.  .\  demand  against  a  foreign  insurance 
coni]);iny  has  no  situs  for  the  purpose  of 
garnishment  in  a  state  whore  it  has  an 
agency,  when  the  demand  is  due  to  a  non- 


1474 


GARNISHMENT,  11.  a.  b. 


resident  for  a  loss  of  property  insured  in 
another  state  in  which  the  loss  was  pay- 
able. National  Bank  v.  Furtick,  2  Marv. 
(Del.)   35,  42  Atl.  479,  44:  115 

72.  A  debt  due  from  an  insurance  com- 
pany for  loss  in  another  state  has  no  situs 
in  a  third  state,  so  as  to  sustain  a  garnish- 
ment there  by  a  creditor  of  the  insured, 
merely  because  the  insurance  company  has 
appointed  an  agent  in  that  state  on  whom 
process  can  be  served,  in  pursuance  of  the 
state  statutes  as  a  condition  of  the  right 
to  do  business  therein.  Strausie  Bros.  v. 
^tna  Ins.  Co.  126  N.  C.  223,  35  S.  E.  471, 

48:  452 

73.  A  stipulation  filed  by  a  foreign  insur- 
ance company  doing  business  within  the 
state,  in  accordance  with  Minn.  Stat.  1895, 
chap.  175,  §  77,  agreeing  that  any  legal 
processes  aflecting  the  company  served  on 
the  insurance  commissioner  shall  have  the 
same  effect  as  if  served  personally  on  the 
company, — does  not  give  such  company  a 
domicil  in  the  state  for  all  purposes,  or 
bring  into  the  state  the  situs  of  a  debt 
which  it  owes  in  another  state,  so  as  to 
authorize  the  garnishment  of  such  debt  in 
an  action  in  rem  within  the  state.  Swed- 
ish-American Nat.  Bank  v.  Bleecker,  72 
Minn.  383,  75  N.  W.  740,  42:283 

74.  An  action  brought  in  Minnesota  by  a 
resident  thereof  against  a  resident  of  North 
Dakota  to  recover  an  indebtedness,  in  which 
garnishment  proceedings  are  instituted 
against  a  foreign  insurance  company  doing 
business  in  both  states,  after  the  loss  of  a 
building  owned  by  defendant  and  insured 
by  such  company,  the  company  being  served 
by  serving  on  the  insurance  commissioner, 
and  the  principal  defendant  being  served  by 
publication, — is  an  action  in  rem,  the  res 
being  the  indebtedness  due  from  the  com- 
pany to  the  defendant,  which  has  no  situs 
in  the  state,  and  cannot  be  seized  in  such 
action.  Id. 


II.  Effect;  Rights  and  Duties  of  Garnishee, 
a.  In    General. 

Abatement  by  Proceedings  in,  see  Abate- 
ment and  Revival,  34. 

Of  Property  Shipped,  as  Excuse  for  Car- 
rier's Delay  in  Forwarding,  seie  Carriers, 
826. 

See  also  supra,  34;   infra,  113. 

75.  A  garnishee,  m  the  eye  of  the  law, 
is  a  mere  stakeholder,  a  custodian  of  prop- 
erty or  estate  attached  in  his  hands,  and 
has  no  right  t"  (^'^  '^"y  voluntary  act  to 
the  prejudice  ef  either  the  plaintifT  or  de- 
fendant in  the  aetion.  Pennsylvania  R.  Co. 
V.  Rogers,  52  W.  Va.  4:)0,  44  S.  E.  300. 

62:  178 

76.  A  trustee  ean  dpf<Mid  in  attachment  by 
tfiistee  process  upon  tlio  irround  of  ria'hts 
acquired  hv  an  assitrneo  who  does  not  ap- 
pear. Hawlev  v.  TTurd.  72  Vt.  122,  47  Atl. 
401.  '  52:  lO.-i 

77.  A  garnishin'Ont  lien   is  not,  as   matter 


of  law,  waived  by  a  second  garnishment 
proceeding  by  the  same  party  against  the 
-same  garnishee,  in  a  suit  on  the  judgment 
recovered  against  the  principal  defendant 
in  the  suit  in  which  the  first  garnishnuent 
was  had.  Lawrence  v.  S'ecurity  Co.  56  Conn. 
423,  15  Atl.  406,  1:  342 

78.  Funds  which  have  been  garnished  will 
not  be  directed  to  be  turned  over  to  an 
ancillary  receiver  until  the  rights  of  the 
plaintiffs  in  the  garnishment  proceedings 
have  been  disposed  of.  Baldwin  v.  Hosmer, 
101  Mich.  119,  59  N.  W.  432,  25:  739 
In  other  state. 

See  also  infra,  91-94,  96. 

79.  As  between  an  assignor  of  a  claim  and 
the  debtor,  whose  wages  are  garnished  in 
another  state  by  the  assignee,  the  proceed- 
ings are  not  res  judicata.  O'Connor  v. 
Walter,  37  Neb.  267,  55  N.  W.  867,    23:  650 

80.  The  mere  service  of  the  garnishment 
writ  does  not  give  the  court  exclusive  ju- 
risdiction as  against  a  garnishment  pro- 
ceeding subsequently  begun  in  another 
state.  Lancashire  Ins,  Co.  v.  Corbetts,  use 
of  Wilson,   165  111.  592,  46  N.   E.   631, 

36:  640 

81.  One  garnished  for  a  debt  due  a  non- 
resident creditor  may,  irrespective  of  the 
propriety  of  the  foreign  judgment  under  the 
circumstances,  prevent  a  judgment  against 
him  in  the  garnishment  proceedings  by 
showing  that,  without  his  collusion,  and 
notwithstanding  his  plea  of  the  pendency 
of  the  garnishment  proceedings,  a  court  at 
the  creditor's  domicil,  having  jurisdiction, 
rendered  a  judgment  against  him  on  the 
debt  in  favor  of  the  creditor,  which,  having 
property  in  that  jurisdiction,  he  was  com- 
pelled to  pay.  Virginia  F.  &  M.  Ins.  Co.  v. 
New  York  Carousal  Mfg.  Co.  95  Va.  515, 
28  S.  E.  888,  40:  237 

b.  Duty  as  to  Exemptions;  Effect  of  Failure 
to  Set  up. 

For  Editorial  Notes,  see  infra,  IV.  §  1. 

82.  A  garnishee  is  not  bound  to  set  up 
an  exiemption  law  in  favor  of  the  principal 
defendant,  who,  with  actual  knowledge  of 
the  proceedings,  fails  to  make  a  defense. 
L;arson  v.  Memphis  &  C.  R.  Co.  88  Tenn.  646, 
13  S.  W.  588,  8:  412 

83.  Failure  of  a  garnishee  to  state  in  his 
answer  the  facts  which  show  an  exemption 
of  the  principal  defendant,  under  a  statute 
providing  that  "no  current  wages  for  per- 
sonal sei-vices  shall  be  subject  to  garnish- 
ment." will  deprive  him  of  the  protection 
of  a  judgment  against  him  as  against  th« 
principal  defendant,  if  the  latter  has  not  ap- 
peared or  been  formally  cited  to  appear  in 
the  garnishment  proceedings,  although  he 
made  default  in  the  principal  suit.  Mis- 
souri P.  R.  Co.  v.  Whipker,  77  Tex.  14,  13 
S.   W.   6.39.  8:  321 

S4.  Ganiishnient,  in  another  state,  of  a 
pdiporation  for  wages,  which  are  exempt  in 
both  states,  of  an  employee  who  is  served 
only  by  publication,  is  no  defense  to  a  sub- 
sequent  action   by  him   in  the  state  where 
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he  resides,  against  the  corporation,  to  re- 
cover such  wages.  Missouri  P.  R.  Co.  v. 
Sharitt,  43  Kan.  375,  387,  23  Pac.  430, 

8:  385 

85.  The  exemption  of  wages  by  the  law 
of  the  state  in  which  is  the  residence  of 
both  debtor  and  creditor  and  the  place 
where  the  wages  are  payable  cannot  be  de- 
feated by  garnishment  pending  in  another 
state,  although  the  debtor  is  a  railroad  cor- 
poration which  has  a  residence  also  in  such 
other  state.  Illinois  C.  R.  Co.  v.  Smith,  70 
Miss.  344,  12  So.  461,  19:  577 

86.  A  garnishee  paying  into  court  the 
amount  due  the  principal  defendant  in  ad- 
vance of  an  adjudication,  as  allowed  by 
How.  (Mich.)  Ann.  Stat.  §  8037,  which  ex- 
pressly excepts  the  sum  of  $25  due  to  a 
householder  for  personal  labor,  does  so  at 
his  peril,  unless  the  principal  defendant  is 
estopped  by  circumstances  from  asserting 
his  claim  for  this  exemption,  since  the  gar- 
nishee may  always  protect  himself  by  his 
disclosure,' by  stating  at  least  that  he  does 
not  know  whether  the  principal  defendant 
is  or  is  not  a  householder.  Crisp  v.  Fort 
Wayne  &  E.  R.  Co.  98  Mich.  648,  57  N.  W. 
1050,  22:  732 

c.  Effect   of  Judgment. 

Collateral  Attack  on  Judgment,  see  Judg- 
ment, 124,  130. 

Conclusiveness  of  Judgment,  see  Judgment, 
173,  174. 

Where  Principal  Defendant  was  not  Served, 
see  Judgment,  23. 

See  also  supra,  83. 

For  Editorial  Notes,  see  infra,  IV.  §  1. 

87.  A  judgment  against  a  solvent  gar- 
nishee, which  the  plaintiff  fails  to  collect, 
without  any  excuse,  constitutes  a  satisfac- 
tion of  the  claim  against  the  original  debtor 
for  the  amount  thereof.  Bowen  v.  Port 
Huron  Engine  &  T.  Co.  109  Iowa,  255,  80 
N.  W.  345,  47:131 

88.  A  judgment  debtor  for  a  part  of  whose 
debt  judgment  has  also  been  taken  against 
a  solvent  garnishee  cannot  be  required  to 
accept  a  tender  of  the  latter  judjiment, 
which  the  plaintiff  has  failed,  without  ex- 
cuse, to  collect,  in  lieu  of  having  the  amount 
thereof  credited  on  his  own  judgment.     Td. 

89.  A  judgment  against  a  garnishee  of  a 
nonresident  debtor,  who  does  not  appear 
and  is  served  by  constructive  service  only, 
when  the  action  is  based  on  a  contract 
which  is  utterly  void  in  the  state  where  the 
principal  debtor  resides,  will  not  protect 
the  garnishee  when  «ued  bv  the  latter. 
Stewart  v.  Northern  Assur.  Co.  4.5  W.  Va. 
734.   32  S.   E.  218.  44:  101 

90.  Taking  personal  judtrment  nirainst 
the  principal  dobtor  and  the  garnishee  does 
not  waive  the  lion  of  the  attachment,  where 
the  statute  contemplatPs  personal  iudiiment 
against  the  garnishee.  an.d  the  judgment 
against  the  principal  debtor  is  void  for 
lack  of  iiirisdif'tioTi.  rion-lwiTi  v.  riixfnn. 
137  N.  C.  224.  40  S.  E.   173,  67:  200 


In  other  state. 

See  also   supra,  79-81. 

91.  A  judgment  in  garnishment  obtained 
in  another  state  to  defeat  the  exemption 
laws  of  the  state  in  which  the  debtor  resides 
is  not  valid  in  the  state  of  his  residence,  in 
which  such  garnishment  to  defeat  his  ex- 
emption is  made  unlawful  by  statute.  Sing- 
er Mfg.  Co.  V.  Fleming,  39  Neb.  679,  58  N. 
W.  226,  23:210 

92.  A  judgment  against  a  garnishee,  ren- 
dered without  fraud  or  collusion  after  full 
disclosure  of  a  prior  garnishment  in  a  court 
of  another  state  having  collateral  jurisdic- 
tion must,  after  it  has  been  satisfied,  be  held 
a  complete  bar  to  the  proceeding  in  the 
other  state.  Lancashire  Ins.  Co.  v.  Corbetts, 
use  of  Wilson,  165  111.  592,  46  N.  E.  631, 

36:  640 

93.  The  effect  of  a  foreign  judgment 
against  a  garnishee  to  protect  him  from 
paying  the  claim  a  second  time  to  the  prin- 
cipal debtor  will  not  be  defeated  by  the  fact 
that,  after  the  foreign  proceedings  were  in- 
stituted, the  principal  debtor  brought  suit 
upon  the  claim  against  the  garnishee  within 
the  state,  which  he  pressed  to  judgment 
before  the  foreign  judgment  was  entered. 
Baltimore  &  O.  S.  W.  R.  Co.  v,  Adams,  159 
Ind.  688,  66  N.  E.  43,  60:  396 

94.  Violation  of  a  state  statute  in  sending 
a  claim  out  of  the  state  for  the  purpose  of 
garnishment  will  not  deprive  the  garnishee 
of  the  protection  of  the  foreign  judgment, 
under  which  he  pays  the  claim,  from  lia- 
bility to  pay  the  debt  a  second  time  to  his 
creditor  within  the  state,  if  he  has  dis- 
closed all  defenses  within  his  knowledge  to 
the  foreign  court,  and  notified  the  debtor  of 
the  proceedings,  notwithstanding  which  the 
foreign  court,  which  has  jurisdiction  over 
the  parties  and  the  res,  compelled  him  to 
pay  the  claim.  Id. 

d.  Effect   of  Payment. 

See  also  supra,  86,  92. 

95.  Payment  by  a  garnishee  of  a  judg- 
ment which  was  void  for  want  of  jurisdic- 
tion over  the  nonresident  creditor  will  not 
be  a  defense  to  an  action  by  the  latter. 
Louisville  &  N.  R.  Co.  v.  Nash,  118  Ala. 
477.  23  So.   825,  _  41:  331 

96.  A  debtor  garnished  in  a  suit  against 
his  creditor  when  out  of  the  state  of  his 
residence  is  not  protected  from  a  suit  in 
favor  of  such  creditor  by  paying  the  debt 
to  a  representative  of  the  foreign  plaintiff 
after  returning  to  his  domicil  and  the  en- 
try of  a  judgment  against  him,  where  he 
had  given  no  obligation  to  secure  the  pay- 
ment, and  he  shows  nothing  which  would 
liavp  made  the  pavment  oompulsorv.  Balk 
V.  Harris.  122  N.  C.  fi4,  30  S.  E.  318.  124 
X.  C.  467.  32  S.  E.  709.  4.t:  2;-)7 

97.  A  constable  is  not  liable  to  an  as- 
signee for  moTier  which  he  collected  by  trar- 
nishmoTit.  and  paifl  over  to  the  attachinGr 
creditor  with  notice  that  the  title  to  Ihe 
fnnd  had  been  assigned  by  the  attachment 
debtor  before   the   garnishment    was   levied. 
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if  the  garnishee  acknowledged  that  it  owed 
the  fund,  and  paid  it  over  as  the  property 
of  the  debtor.  Merchants'  &  M.  Nat.  Bank 
V.  Barnes,   18   Mont.   335,  45  Pac.   218, 

47:737 
e.  Priorities. 

As  to  Chattel  Mortgage,  see  Chattel  Mort- 
gage, 77. 
For  Editorial  Notes,  see  infra,  IV.  §  1. 

98.  A  garnishment  of  a  constable  who  has 
lawful  possession  of  property  under  a  levy, 
though  made  under  a  judgment  which  is 
voidable  for  fraud  upon  creditors,  is  supe- 
rior to  a  prior  levy  of  attachments  by  an- 
other officer,  made  subsequent  to  the  levy 
under  the  voidable  judgment.  Pitkin  v. 
Burnham,  62  Neb.  385,  87  N.  W.   160, 

55:  280 

99.  Garnishment  of  a  debt  which  has  been 
delivered  to  attorneys  for  collection,  and 
for  which  a  receiver  has  been  appointed, 
will  take  precedence  of  a  deed  granting  it  in 
trust  for  creditors,  previously  executed  by 
the  creditor  but  subsequently  recorded, 
which  has  the  force  of  a  mortgage,  where, 
by  statute,  such  mortgage  does  not  become 
binding  against  creditors  until  it  is  re- 
corded in  the  county  where  the  property  is 
situated.  Smead  v.  Chandler,  71  Ark.  505, 
76  S.  W.  1066,  65:  353 

100.  Notice  to  a  debtor  of  an  assignment 
for  creditors  made  in  another  state  by  his 
creditor  need  not  be  given  him  before  an 
attachment  of  the  chose  in  action,  in  order 
to  make  the  assignment  binding  upon  him, 
if  he  receives  the  notice  pendente  lite  in 
time  to  avail  himself  of  it  in  discharge  of 
the  suit  atjainst  him.  Fenton  v.  Edwards, 
126  Cal.  43,  58  Pac.  320,  46:832 


III.  Procedure. 

Due  Process  in,  see  Constitutional  Law,  895. 
Venue  of  Proceeding,  see  Venue,  12. 

101.  The  objection  that  a  board  of  school 
trustees  is  not  subject  to  garnishment,  if 
not  made  by  the  board,  cannot  be  raised  by 
the  principal  debtor.  Dollman  v.  Moore, 
70  :\riss.  267,  12  So.  23.  19:  222 

102.  In  a  proceeding  by  the  creditor  of  a 
shareholder  to  subject  his  shares  to  the  pay- 
ment of  his  debt,  the  corporation  in  which 
the  shares  are  hold  should  be  made  the  gar- 
nishee. Lipscomb  v.  Condon,  56  W.  Vn.  416, 
49  S.  E.  .'592.  67:  070 

103.  Where  no  fund  is  held  under  the 
writ  in  a  proceeding  to  reach  a  fund  by 
trustee  process,  tlie  Ini^iec  cannot  be  di- 
rected to  ninke  any  pnyineiit  to  one  claiin- 
inir  as  assigriioe  of  the  priiicinal  debtor. 
Wilde  V.  ATnhaney,  183  :\rass.  455.  67  X.  E. 
.•]37.  62:  SI. 3 
Affidavit. 

See    ■,[]<n    infra,    100. 

101.    Afliilavif^    ,•ontrr,^•er^il1■:■•    a    .b'ninl    bv 

tlie  'J-anii-lire  (if  III)--;,.-  ,i.,,.  ,,f  .r,,,,,]-;  i,f  jl,|, 
debtor  iiiulei-  a  -iufnlc  |ii'!-ini' 1  iii'^-  -iii-li  at' 
fidavit'-;  tfafiiiL'-  rca-on   to  lwlie\c  the  answer 


to  be  incorrect  and  the  particulars  wherein 
it  is  so,  are  sufficient  to  raise  an  issue, 
where  they  state  that  plaintiff  believes  with 
good  reason  that  the  answer  is  incorrect, 
because  garnishee  took  into  his  possession 
the  debtor's  stock  of  goods  and  attempted 
to  acquire  title  thereto  without  complying 
with  the  terms  of  the  statute  requiring  the 
purchaser  of  a  stock  of  goods  to  ascertain 
the  creditors  of  the  seller,  and  have  the  pur- 
chase price  applied  to  their  claims.  McDan- 
iels  V.  J.  J.  Connelly  Shoe  Co.  30  Wash. 
549,  71  Pac.  37,  60:  947 

Amendments. 

105.  In  a  contest  between  the  plaintiff  in 
garnishment,  the  garnishee,  and  intervenor, 
plaintiff  cannot  by  an  amendment,  even  if 
he  is  entitled  to  such  remedy,  in  any  case 
change  the  proceeding  from  a  legal  to  an 
equitable  action,  without  making  the  origi- 
nal defendant  a  party.  Curtis  v.  Ford,  78 
Tex.  262,  14  S.  W.  614,  10:  529 
Service. 

Necessity   of   Serving  Principal   Defendant, 

see  Judgment,  23. 
See  also  supra,  7,  70,  89. 

106.  Service  by  publication  only  upon  a 
nonresident  may  be  sufficient  to  sustain  gar- 
nishment of  his  debtor,  although  the  indebt- 
edness is  by  its  terms  payable  at  the  resi- 
dence of  the  nonresident.  Wyeth  Hard- 
ware &  Mfg.  Co.  V.  H.  F.  Lang  &  Co.  127 
Mo.  242,  29  S.  W.  1010,  27:  651 

107.  A  debt  of  a  nonresident  of  the  county 
who  resides  in  the  state,  due  from  a  resident 
of  the  county,  may  be  garnished  under  the 
Ohio  statute,  on  the  ground  of  his  nonresi- 
dence,  without  any  other  service  on  the 
principal  defendant  than  by  publication. 
Root  &  McB.  Bros.  v.  Davis,  51  Ohio  St.  29. 
36  N.  E.  669,  23:  445 

108.  The  right  to  garnish  a  debtor  is  not 
limited  to  the  situs  of  the  chose  in  action; 
and  a  garnishment  by  a  citizen  of  one  state 
of  a  debtor  of  the  same  state,  whose  cred- 
itor resides,  and  whose  debt  was  contracted 
and  is  payable,  in  another  state,  is  such  an 
attachment  of  the  chose  in  action  as  will 
authorize  the  court  to  obtain  jurisdiction 
to  dispose  of  it  by  publication  of  the  sum- 
mons against  the  defendant.  Tootle  v.  Cole- 
man. 46  C.  C.  A.  132,  107  Fed.  41,     57:  120 

109.  A  judgment  subjecting  a  debt  due 
to  a  nonresident  to  the  payment  of  a  claim 
against  him  is  subject  to  collateral  attack  if 
no  personal  service  of  process  was  obtained 
iinon  the  principal  defendant,  and  the  af- 
fidavit for  garnishment  did  not  state  that 
he  had  anv  property  in  the  state.  Balk  v. 
Harris,  122  N.  C.  64,  30  S.  E.  318.  124  N.  C. 
467.  32  S.  E.  799.  45:  257 

110.  The  service  on  a  foreign  insurance 
coTnpany  as  garnishee  is  governed  by  18 
Del.  Laws,  chap.  681.  providing  for  garnish- 
nicnt.  of  a  corporation  bv  service  upon  the 
president,  treasurer,  cashier,  or  paying  clerk, 
and  not  by  16  Del.  Laws,  chap.  140.  pro- 
\iilina'  for  the  appointment  bv  a  foreign 
insnranee  coniptfny  of  a  person  or  agent 
iilinn  wbnnt  service  of  process  may  be  made. 
Xafiniial  r.ank  v.  Furtick.  2  :\rarv.  (Del.) 
.1.-..  42  Atl.  479,  44:  115 
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111.  Where  an  employer  is  made  a  party 
to  a  suit  to  enjoin  a  multiplicity  of  garnish- 
ment proceedings  to  reach  exempt  wages 
and  the  suit  has  been  properly  brought 
against  him  in  any  county,  and  service  of 
summons  therein  has  been  made  on  him,  a 
summons  issued  to  the  sheriff  of  another 
county,  where  the  judgment  creditor  re- 
sides which  is  properly  served  on  him, 
gives  the  court  jurisdiction  of  all  the  par- 
ties to  the  action,  and  full  power  to  grant 
the  proper  relief  therein.  Siever  v.  Union 
P.  R.  Co.  68  Neb.  91,  93  N.  W.  943,  61:  319 
Return  of  service. 

112.  Omission  to  show,  in  the  return  of 
service  of  an  order  of  attachment  upon  a 
foreign  corporation  as  garnishee,  that  the 
agent  upon  whom  the  service  was  made  re- 
sides in  the  county  in  which  he  was  served, 
renders  the  service  invalid,  and,  in  such 
case,  the  court  obtains  no  jurisdiction  of  the 
res  for  want  of  service  on  the  garnishee. 
Pennsylvania  R.  Co.  v.  Rogers,  52  W.  Va. 
450,  44  S.  E.  300,  62:  178 
Appearance  by  garnishee. 

113.  A  garnishee  cannot  give  jurisdiction 
of  a  debt  due  from  him  by  his  voluntary 
appearance,  when  not  previously  served 
with  the  order  of  attachment,  nor  when  an 
attempted  service  is  invalid.  Pennsylvania 
R.  Co.  V.  Rogers,  52  W.  Va.  450,  44  S.  E.  300, 

62:  178 
Intervention. 

114.  An  assignee  of  the  principal  debtor 
may  appear  in  a  proceeding  to  reach  a  fund 
by  trustee  process,  and  raise  the  objection 
that  the  fund  is  not  subi'ect  to  such  process. 
Wilde  v.  Mahaney,  183  Mass.  455,  67  N.  E. 
337,  62:  813 
Findings. 

115.  Where  a  garnishee  proceeding  is  to 
be  determined  on  the  disclosure  alone,  no 
supplemental  complaint  being  filed  and  no 
claim  made  by  a  third  person,  no  findings 
of  fact  are  necessary.  Wildner  v.  Ferguson, 
42  Minn.  112,  43  K  W.  794,  6:  338 


rV.  Editorial  Notes. 

§  I.  Generally. 

Right  of  plaintiff  to  summon  or  charge 
himself  as  garnishee.  55: 
353. 

Service  on  foreign  corporation  in  garnish- 
ment cases.    23:  500. 

Injunctions    against   judgments   in.   30:  360. 

Effect  of  judgment  against  garnishee  to 
merge  or  satisfy  liability 
of  principal  debtor.  47: 
131. 

Right  of  garnishment  as  affected  by  ap- 
pointment of  foreign  re- 
ceiver.    23:  52. 

Priority  in  relation  to  foreign  assignment 
by  insolvent.     23:  35. 

>>ee  also  Conflict  of  Laws,  III.  §  16. 

Right  of  garnishee  to  have  judgment,  not 
against  him,  set  aside. 
54:  7C3. 

Duty  of  garnishee  to  set  up  exemption  of 
principal  debtor.   19:  577.* 


§   2.   What  claims  or  property  subject  to. 

As    to    Exemptions,    see    Exemptions,   IV. 

t>ee  also  infra,  IV.  §§  4-8. 

Money  due   from  receiver.     26:  218. 

Property  in  custody  of  law.     12:  508.* 

Property  in  transit.    2:  417.* 

Foreign  railroad  cars.     64:  501. 

Debt   after   delivery   of   check   in   payment. 

19:  475. 
Shares  of  stock  in  foreign  corporation.  55: 

797. 
Laborers   whose  earnings   are  exempt   from 
attachment     or     garnish- 
ment.     18:  309. 
§3.  —  Unliquidated  claims. 
Generally.     59:  353. 
Claims  in  tort.     59:  355. 
Claims  on  contract.     59:  359. 

Damages   from  breach   of  definite   con- 
tract.    59:  359. 
Contract  to  pay  unliquidated  amount. 
59:  361. 
Generally.     59:  361. 
Claims   subject  to  lien.     59:  364. 
Claims   subject  to  forfeiture.     59: 

365. 
Claims    subject    to   estimate.     59: 

365. 
Claims     on     unadjusted     insurance 

losses.     59:366. 
Claims  to  surplus  on  pledge.     59: 

368. 
Claims  to  surplus  on  deposit.     69: 

369. 
Claims  to  surplus  on  chattel  mort- 
gage.    59:  370. 
Claims    to    surplus   on   assignment 

for  creditors.    59:  372. 
Claims   on    quantum    meruit.      59: 

374. 
Claims  to  support.     59:  374. 
Claims   payable   in   goods.   59:  375. 
Claims  on  unsettled  accounts.     59:  376. 
Partnership  claims.     59:  377. 
Unliquidated    claims   in    equity.     59:  384. 
Equitable   claims  generally.     59:  384. 
Claims  under  trusts.     59:  385. 
Distributive   shares  and  residuary   legacies, 
before  settlement.  59:  387. 
Set-off     or     recoupment     of     unliquidated 

claims.     59:  389. 
§  4.  Garnishment  of  ofiScer  or  agent  of  cor- 
poration for  its  debt. 
Differentiation.    36:  561. 
Basic  principles.     36:  561. 
Application  to  agents.    36:  561. 
Application  to  officers.     36:  563. 
§  5.  Liability  of  carriers  to  garnishment. 
As   to   debts   and    ordinary   bailments.    28: 
600. 
Application    of    ordinary    garnishment 

laws.    28:  600. 
Test  of  garnishability.     28:  600. 
As  to  propertv  held  for  transportation.   28: 
601. 
While  in  actual  transit.     28:  601. 
Before    and    after   actual   transit.     28: 
604. 
§  6.  Garnishment  of  executor  or  adminis- 
trator. 
Application  of  statutes  to  executors  and  ad- 
ministrators.   47:  346. 
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General  statement  as  to.    47:  346. 
Application    to    claims   against    estates 

generally.    47:  346. 
Rule  after  estate  is  ready  for  distribu- 
tion.    47:  348. 
General  statutes  as  to  attachment  and 

garnishment.     47:  350. 
Statutes   specifically   applicable    to   ex- 
ecutors    and     administra- 
tors.   47:  351. 
Statutes    as    to    attachment    execution. 

47:  354. 
Statutes  as  to  foreign  attachment.  47: 

356. 
Statutes   as   to   attachment   of   absent, 
concealed,  and  absconding 
debtors.     47:  357. 
Statute  as   to  attachment   of  property 
not  capable  of  manual  de- 
livery.    47 :  358. 
Interest   and    possession   necessary   to   sus- 
tain.   47:  358. 
Garnishment  of  husband's  interest  in  wife's 
legacy      or       distributive 
share.    47:  360. 
Rule  when  the  representative  is  the  debtor. 

47:  360. 
Effect  of  trust  conferred  upon  representa- 
tive.    47:  361. 
Set-off.       47:363. 
The  judgment.     47:  364. 
Exclusiveness  of  the  remedy.     47:  365. 
§  7,  Liability  of  county  to  garnishment. 
Generally.     37:  207. 

Cases  holding  the  county  liable.    37:  208. 
Equitable  relief.     37:208. 
Not    subject    if    principal    defendant    could 

not  sue.     37:  208. 
§  8.  Where  debt  garnishable. 
Domicil  of  dobtor.     67:209. 
State,  other  than  his  domicil,  where  debtor 
temporarilv    present.     67: 
213. 
State    where    foreign    corporations   engaged 

in   business.      67:  214. 
Conflict  of  jurisdiction.     67:  220. 
Exemptions.      67:  222. 

Protection   of   nonresident    creditor   against 
garnishmont.      19:  577. 
Effect  of  statutory  exemption  in  other 

state.     19:  578. 
Effect    of   iudcrnient   against   garnishee. 

19:  579, 
Duty  of  garnishee  to  set  up  exemption 
of    principal    debtor.     19: 
580. 
Injunction   against   garnishment  in  an- 
other  "state.      19:  580. 
Action    for   loss    of    exemption    by    garnish- 
ment in  another  state.  19: 
580. 


GAS. 

T.  Til   neiK^rnl. 
IT.  roi!ipul.-()r\-    Si-rvlee. 
I!T.   R;ite^:    Mofer. 

IV.   Iniurio';    frn'n :    \"'i'i;i;.,pi,po   ns  to. 
a.  T:i    r;,-r,-Ml. 
I1.   (""'"Tit  ri!  lit ':rv   Ni'^liLjeiice. 
V.  Editorial   N-tc^. 


Transportation  of,  as  Interstate  Commerce, 
see  Commerce,   16-20. 

Police  Power  as  to  Transportation  of,  see 
Constitutional  Law,  1014. 

Obligation  to  put  Revenue  into  Sinking 
Fund,  see  Constitutional  Law,  1176. 

Construction  of  Contract  to  Furnish,  see 
Contracts,  319. 

Jurisdiction  of  Equity  in  Case  of  Gas  Com- 
pany, see  Equity,  36. 

Judicial  Notice  as  to,  see  Evidence,  110. 

Burden  of  Proof  as  to  Use,  see  Evidence, 
207. 

Fraud  in  Sale  of  Gas  Plant,  see  Fraud  and 
Deceit,  48. 

Pipes  for,  in  Street,  see  Eminent  Domain, 
419;  Highways,  78-82;  Injunction,  376; 
Miinicipal  Corporations,  313,  and  also 
infra,  V.  §  2. 

Right  to  Change  Street  Grade  After  Laying 
Pipes,   see   Highways,  203. 

Injunction  against  Taking,  see  Injunction, 
186-193. 

Death  of  Insured  by,  see  Insurance,  1021, 
1027,  1033-1037. 

Liability  of  Company  for  Injury  to  Em- 
ployee, see  Master  and  Servant,  129. 

Power  of  City  as  to,  Generally,  see  Munici- 
pal Corporations,  II.  f,  1. 

Duration  of  Contract  by  City  for  Supply  of, 
see  Municipal  Corporations,  313,  314. 

Lease  of  Gas  Works  by  City,  see  Municipal 
Corporations,  65.    . 

As  Nuisance,  see  Nuisances,  18,  19,  30,  161, 
164. 

Explosion  of,  in  Sewer,  see  Oil,  2. 

Allegations  as  to  Exclusive  Privilege  for,  see 
Pleading,  276. 

Construction  of  Statute  as  to,  see  Statutes, 
448. 

Adverse  Possession  of  Gas  imder  Surface, 
see  Adverse  Possession.  70. 

Inclusion  of,  in  Deed  of  "Surface"  of  Land, 
see  Deeds,  93. 

Injunction  against  Drilling  Gas  Well,  see  In- 
junction. 21. 

Rights  of  Life  Tenant  as  to,  see  Life  Ten- 
ants. .52-58. 

As  to  Gas  in  Mine  Generally,  see  Mines, 
n.  b. 

Partition  of.  see  Partition.  19. 
Neglisrence    in    Blowing   off   Gas    Well,    see 
Proximate  Cause,  143. 


I.  In  General. 

1.  The  business  of  manufacturing  and  dis- 
tributing illuminating  gas  by  means  of  pipes 
laid  in  the  streets  of  a  city  is  a  business  of 
n  public  character;  and  any  unreasonable  re- 
straint upon  the  performance  of  their  duty 
to  the  public  by  companies  engaged  therein 
is  prejudicial  to  the  public  interest  and  in 
contravention  of  public  policy.  People  ex 
rel.  Pea  body  v.  Chicago  Gas  Trust  Co.  130 
111.  208.  22  N.  E.  798,  8:  497 

Monopoly. 
Forfeiture   of   Franchise    for   Entering  into, 

see  Corporations,  701. 
riiipnration  Organized  to  Hold  All  Stock  of 

Has    Companies,    see   Corporations,    20. 

108. 
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Injunction  against  Other  Company  Laying 
Pipes  in  Street,  see  Injunction,  317. 

2.  The  agreement  of  a  city  to  take  gas 
for  certain  lamps  for  a  specified  time,  and 
also  for  such  additional  lamps  as  the  city 
council  may  from  time  to  time  direct,  does 
not  prevent  the  city  from  purchasing  gas 
from  any  other  company  for  any  lamps  ex- 
cept those  specified.  Vineennes  v.  Citizens' 
Gaslight  &  C.  Co.  132  Ind.  114,  31  N.  E. 
673,  16:  485 

3.  An  exclusive  use  of  the  streets  of  a 
city  for  gas  pipes  is  not  implied  by  an  ordi- 
nance granting  merely  the  privilege  of  lay- 
ing gas  mains  and  pipes,  and  also  constitut- 
ing a  contract  for  a  certain  quantity  of  gas. 

Id. 

4.  An  ordinance  granting  specifically  and 
by  name  to  a  corporation  the  right  to  us« 
itie  streets  to  lay  pipes  for  natural  gas  does 
not  purport  to  give  a  monopoly.  Rushville 
T.  Rushville  Natural  Gas  Co.  132  Ind.  575.  28 
N.  E.  853,  15:  321 
Waste. 

Ctenstitutionftlity  of  Statute  Prohibiting,  see 
Constitutional  Law,  342. 

Due  Process  in  Preventing,  see  Constitution- 
al Law,  783-785. 

Conclusiveness  of  I^egislative  Determination 
as  to.  see  Courts.  116. 

Injunction  against,  see  Injunction,  192,  193. 

5.  Allowing  gas  to  escape  into  the  open 
air  and  go  to  waste,  because  it  is  not  profit- 
able to  utilize  it,  from  a  well  which  has 
been  lawfully  drilled,  without  malice  or 
negligence,  in  one's  own  premises,  gives  no 
legal  ground  of  complaint  to  a  neighboring 
owner  on  the  ground  that  gas  is  thereby 
drained  from  the  adjoining  lands  to  the 
detriment  of  his  wells;  and  the  latter  has 
no  right  to  plug  the  well  and  prevent  the 
waste  of  the  gas.  even  at  his  own  expense. 
Hague  V.  Wheeler,  157  Pa.  324,  27  Atl.  714. 

22:  141 
Abandoned  pipe  line. 

6.  An  abandonment  of  a  pipe  line  and 
the  removal  of  the  pipe  may  be  made  by  a 
natural  gas  company  which  hn«  laid  its 
pipe  in  the  exercise  of  eminent  domain 
across  the  lands  of  other  persons,  when 
there  is  a  failure  of  the  supply  of  gas. 
Clements  v.  Philadelphia  Co.  184  Pa.  28.  38 
Atl.  1090.  .39:  532 

7.  A  right  to  enter  and  remove  gas  pipe 
without  being  liable  as  a  trespasser  belongs 
to  a  gas  company  which  has  condemned  a 
right  of  way  for  its  pipe  line,  where  the 
supply  of  gas  has  failed:  but  thi';  right 
must  be  CTercised  at  the  time  and  in  the 
manner  least  harmful  to  th'^  landowner  and 
subject  to  the  payment  of  compensation  for 
anv  actual  injury  to  growing  grain  or  gra^s, 
and.  if  the  field  be  a  meadow,  for  any  sub- 
stantial injury  to  the  turf  bevond  the  mere 
opening  and  filling  of  the  trench  in  which 
the  pipe  lay.  Id. 


IT.  C'Ompulsory   Service. 

Damages   for  Failure  to  Furnish,   see   Dam- 
ag<'«,  101. 


Mandamus   to   Compel,   see   Mandamus,  93- 

95. 
See  also  infra,  15,  16. 
For  Editorial  Notes,  see  infra,  V.  §  1. 

8.  The  fact  that  a  person  is  already  sup- 
plied with  gas  by  another  company  does  not 
excuse  a  gas  company  from  furnishing  bira 
with  gas,  on  his  application  and  compliance 
with  reasonable  regulations.  Portland  Nat- 
ural Gas  &  0.  Co.  V.  State  ex  rel.  Keen,  135 
Ind.  54,  34  N.  E.  818,  21:  639 

9.  Compulsory  service  by  a  gas  company 
to  all  consumers  along  its  line  may  be  re- 
quired by  an  ordinance  of  the  municipality 
which  granted  the  franchise  to  lay  the  pipes. 
Rushville  v.  Rushville  Natural  Gas  Co.  132 
fnd.  575,  28  N.  E.  853,  15:  321 

10.  A  rule  of  a  gas  company,  consented  to 
by  the  consumer,  that  it  will  cease  to  fur- 
nish gas  when  a  consumer  becomes  delin- 
quent in  paying  bills  therefor,  may  be  en- 
forced by  discontinuing  the  gas  supply  at 
one  set  of  premises  until  payment  of  a  de- 
linquent bill  for  gas  previously  furnished 
the  consumer  at  another  set.  Mackin  v. 
Portland  Gas  Co.  38  Or.  120,  61  Pac.  134, 

49:  596 

11.  A  natural  gas  company  which  has 
been  given  by  ordinance  the  right  to  exer- 
cise the  power  of  eminent  domain,  and  to 
lay  iTnder  the  streets  and  alleys  of  the  city 
its  gas  pipes  and  mains  for  the  supplying 
of  natural  gas  to  the  city  and  its  inhabit- 
ants, is  engaged  in  a  business  affected  with 
a  public  interest  requiring  it  to  serve  im- 
partially, on  equal  terms,  all  who  apply  for 
service.  Richmond  Natural  Gas  Co.  v. 
C'lawson,  155  Ind.  659,  58  N.  E.  1049,  51:  744 

12.  A  natural  gas  company  having  the 
power  of  eminent  domain  and  a  municipal 
license  to  lay  its  mains  in  a  city's  streets 
cannot  refuse  to  permit  connections  with  its 
mains  by  unsupplied  citizens  because  the 
gas  pressure  has  fallen  so  low  that  existing 
customers  cannot  be  adequately  supplied,  al- 
though it  is  a  voluntary  company  organized 
to  supply  the  inhabitants  of  the  city  with 
uas  at  the  lowest  possible  cost  without 
profit.  State  ex  rel.  Wood  v.  Consumers' 
Gas  Trust  Co.  157  Ind.  345,  61  N.  E.  674. 

55:  245 

13.  The  duty  of  a  natural  gas  company, 
assumed  upon  its  franchise,  to  supply  gas 
to  a  consumer,  is  not  released  by  a  contract 
made  with  him  for  gas,  but  its  character 
and  scope  are  fixed  therebv.  Cov  v. 
Indianapolis  Gas  Co.  146  Ind.  655,  46  N.  E. 
17.  20.  36:  5,35 

14.  The  failure  of  duty  to  supply  gas  to  a 
consumer,  on  the  part  of  a  natural  gas  com- 
pany which  has  a  franchise  to  lay  pipes  in 
the  streets  and  to  supply  the  public,  is  a 
tnrt.  even  if  it  is  also  a  breach  of  contract. 

Id. 


ITT.  Rates:   Meter. 

Placing    Afoter    on    Consumer's    Premises    as 

Bailment,   see  Bailment.   .5. 
Equity  -Turisdiction   to  Enforce  Contract  as 

to  Rates,   see   Equity.   66. 
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Burden  of  Proof  as  to  Rates,  see  Evidence, 

751. 
As  to  Water  Rents,  see  Waters,  III.  b,  3. 

15.  A  gas  company  required  by  statute  to 
furnish  gas  to  persons  within  a  certain  dis- 
tance from  its  mains  may  refuse  to  do  so 
unless  the  customer  agrees  to  pay  a  reason- 
able rent  for  a  meter,  where  the  value  of 
gas  required  by  him  will  not  amount  to 
one  sixth  of  such  reasonable  rent,  although 
other  consumers  are  not  charged  such  rent, 
where  it  does  not  appear  that  any  other 
consumer  fails  to  consume  gas  enough  to 
pay  the  meter  rent.  Smith  v.  Capital  Gas 
Co.  132  Cal.  209,  64  Pac.  258,  54:  769 

16.  A  rule  of  a  gas  company  requiring 
tnose  who  use  natural  gas  both  for  fuel  and 
lights  to  pay  20  cents  per  1,000  feet  for  all 
that  is  used,  without  respect  to  the  quan- 
tity used  for  either  purpose,  while  the  gas 
is  supplied  for  I2V2  cents  per  1,000  feet  to 
those  who  use  it  for  fuel  alone,  as  it  has  for 
some  years  been  furnished  to  all  who  used 
it  for  any  purpose,  is  unreasonable  and  in- 
valid as  an  unjust  and  arbitrary  discrimin- 
ation. Richmond  Natural  Gas  Co.  v.  Claw- 
son,  155  Ind.  659,  58  N.  E.  1049,  51:  744 

17.  A  natural  gas  company  having  au- 
thority to  lay  its  mains  in  a  public  street 
and  supply  gas  to  consumers,  charging  a 
flat  rate  by  the  month  or  a  certain  meter 
rate  per  1,000  feet,  cannot  enforce  the  lat- 
ter rate  against  a  single  consumer  if  it 
makes  an  unjust  discrimination  against  him. 
Indiana  Natural  &  Ilium.  Gas  Co.  v.  State 
ex  rel.  Ball,  158  Ind.  516,  63  N.  E.  220, 

57:  761 

18.  A  gas  company  cannot  charge  meter 
rent  to  small  consumers  of  gas,  in  addition 
to  the  maximum  charge  per  thousand  feet 
for  gas,  which  is  fixed  by  its  charter. 
Louisville  Gas  Co.  v.  Dulanev,  100  Kv.  405, 
38  S.  W.  703,  ■  36:  125 
Municipal  regulation  of  rates. 
Injunction  against  Violating  Contract  as  to 

Rates,  see  Injunction,  72. 
Action  by  ]\lunieipality  to  Enforce  Contract 

as  to,  sec  Parties,  28.  29. 
For  Editorial  Notes,  see  infra,  V.  §  1. 

19.  The  price  at  which  natural  gas  should 
be  furnished  cannot  be  regulated  by  an  ordi- 
nance Tinder  a  general  power  to  provide  rea- 
sonable regulations  for  the  safe  supply,  dis- 
trib\ition,  and  consumption  of  natural  gas. 
Lewisville  Natural  Gas  Co.  v.  State  ex  rel. 
Reynolds,  135  Ind.  49.  .34  N.  E.  702,    21:  734 

20.  An  ordinance  limiting  the  price  to  be 
chnrged  for  gas  furnished  to  private  consu- 
mers, is,  in  the  absence  of  legislative  author- 
ity, invalid. — at  least  as  affecting  a  gas  com- 
pany which  h;)s  obtained  consent  to  the  use 
of  streets  without  any  condition  imposed 
except  as  to  the  rates  to  be  ehars'ed  for  pub- 
lic buildings.  Re  Prvor.  .1:1  Kan.  /24.  41 
Pne.    n;lS.    '  '  2'):  30S 

21.  'I'lie  power  to  fix  i-ea-onalile  niaxininiii 
rate-^  lo  1)e  eliar'.'ed  fur  nalural  gas  bv  tlie 
lin].l(M-s  of  a  fraiu'liise  fo  lay  !';a-  pipes  in  (lie 
sfri'et-  is  invlii(|c:l  in  tlie  laglii  of  eoiili-ol 
o\Tr  ])rr)p''i-(  V  di'Voled  (0  a  public  use. 
Pn'-livHle  V.  Po^hville  Xafiiral  (!as  Co.  1  :',-2 
Ind.  575.  28  X.  E.  853,  15:  321 


22.  A  municipal  corporation  has  the  power 
to  fix  maximum  rates  to  be  charged  for 
natural  gas  by  the  holders  of  a  franchise, 
under  Ind.  Acts  1887,  p.  36  (Elliott's  Supp. 
§  800),  which  gives  power  to  provide  reason- 
able regulations  for  the  safe  supply,  dis- 
tribution, and  consumption  of  natural  gas 
within  the  city  limits.  Id. 

23.  A  municipal  corporation  has  power 
to  stipulate  as  to  the  maximum  rates  to 
be  charged  by  a  gas  company  when  allow- 
ing it  to  lay  pipes  in  the  streets,  under  a 
statute  giving  it  exclusive  power  over  its 
streets,  highways,  and  alleys.  Muncie 
Natural  Gas  Co.  v.  Muncie,  160  Ind.  97,  66 
N.  E.  436,  60:  822 

24.  A  gas  company,  while  enjoying  a  con- 
tract permitting  it  to  lay  pipes  in  the 
streets  of  a  city,  cannot  attack  the  power 
of  the  city  to  stipulate  in  the  contract  as  to 
the  maximum  rates  to  be  charged  for  gas. 

Id. 
Governor  on  meter. 
Estoppel  as  to,  see  Estoppel,  156. 
Injunction  against,  see  Injunction,  53,  115. 
Parties  to  Suit  to  Enjoin,  see  Parties,  129. 

25.  A  consumer  of  gas  has  a  right  to 
place  a  governor  for  regulating  the  pressure 
of  gas  on  any  part  of  the  pipe  on  his  own 
premises,  which  belongs  to  him.  Consoli- 
dated Gas  Co.  V.  Blondell,  89  Md.  732,  43  Atl. 
817,  46:  187 

26.  Placing  a  governor  for  the  regulation 
of  the  pressure  of  gas  on  the  gas  meter  or 
its  lead-pipe  connections,  without  the  con- 
sent of  the  gas  company,  which  by  law  is 
responsible  for  the  safe  condition  of  the 
apparatus,  is  an  unlawful  trespass, — at 
least  when  such  meter  and  connecting  pipes 
belong  to  the  company.  Id. 


IV.  Injuries  from;   Negligence  as  to. 
a.  In  General. 

Presumption  as  to,  see  Evidence,  426. 

Evidence  as  to  Pressure  Shown  by  Other 
Company,  see  Evidence,  1976. 

City's  Liability  for  Injury  by,  see  Mu- 
nicipal Corporations,  434. 

Gas  Negligently  Let  in  Trench,  see  Negli- 
gence,  237. 

Question  for  Jury  as  to,  see  Trial,  460-462. 

For  Editorial  Notes,  see  infra,  V.  §  3. 

27.  A  person  or  corporation  furnishing 
natural  gas  for  use  in  dwellings  is  bound  to 
exercise  care,  skill,  and  diligence  proportion- 
ate to  the  danger.  Rarrickman  v.  Marion 
Oil  Co.  45  W.  Va.  634,  32  S.  E.  327,      44:  92 

28.  A  gas  company  which  negligently  and 
carelessly  permits  the  pressure  of  the  gas 
which  it  furnishes  to  be  unreasonably  great 
is  liable  for  the  burning  of  a  dwelling  sup- 
plied by  it,  which  results  therefrom.  Id. 
Neg;Iig;ence  as  to  escape  of  gas. 

hulicial  Notice  as  to,  see  Evidence,  64. 

S(>e  also  infra,  37,  46,  49. 

I'or  I'xlitorial  Notes,  see  infra,  V.  §  .3. 

2!).  If  injury  to  a  gas  main  is  a  natural 
and    probable   consequence   of   the   construe- 
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tion  of  a  sewer  in  close  proximity  to  it,  it 
is  the  duty  of  the  gas  company,  which  has 
or  ought  to  have  knowledge  of  the  sewer, 
to  guard  against  the  damage  likely  to  be 
sustained.  Koelsch  v.  Philadelphia  Co.  152 
Pa.  355,  25  Atl.  522,  18:  759 

30.  A  gas  company  is  required,  not  only 
to  have  pipes  and  fittings  of  such  material 
and  workmanship  and  laid  with  such  skill 
and  care  as  to  provide  againsrt  the  escape  of 
gas  therefrom  when  new,  but  also  to  have 
such  system  of  inspection  as  will  insure 
reascmable  promptness  in  the  detection  of 
all  leaks  that  may  occur  from  deterioration 
of  the  material  of  the  pipes  or  from  any 
other  cause  within  the  circumspection  of 
men  of  ordinary  skill  in  the  business.        Id. 

31.  Ample  notice  of  a  leak  in  a  high- 
pressure  main  of  natural  gas  is  given  to  the 
owner  of  the  main  by  the  continuance  of 
the  leak  for  several  years  and  also  direct 
information  given  to  line  walkers.  Con- 
sumers' Gas  Trust  Co.  v.  Perrego,  144  Ind. 
850,  43  N.  E.  306,  32:  146 

32.  A  gas  company  having  notice  of  a 
break  in  its  pipes  must  take  precautions  to 
prevent  injury  to  third  persons  from  the  es- 
caping gas,  either  by  repairing  the  break  or 
by  cutting  oflf  the  gas.  Pine  Bluff  Water  & 
li.  Co.  V.  Schneider,  62  Ark.  109,  34  S.  W. 
547,  33:  366 

33.  A  gas  company  is  liable  for  negligence 
in  respect  of  the  escape  of  gas  from  a 
cracked  elbow  in  a  pipe  which  the  company 
1)ut  in,  when  after  repeated  calls  to  repair 
it,  it  has  attempted  to  do  so,  and  by  its 
employee  has  assured  the  user  that  it  is  all 
right.  Richmond  Gas  Co.  v.  Baker,  146  Ind. 
600.  45  N.  E.  1049,  36:  683 

34.  A  company  actually  using  natural 
gas  which  flows  through  a  pipe  over  a  high- 
way crossing  cannot  escape  liability  for  the 
dangerous  condition  of  poorly  jointed  and 
leaking  pipes,  because  the  contractor  who 
laid  them  has  not  yet  formally  turned  over 
the  plant  to  the  company  or  fully  completed 
his  contract.  Lebanon  Light.  H.  &  P.  Co. 
V.  Leap.  139  Tnd.  443,  39  N".  E.  57,  29:  342 

3.T.  Conducting  natural  gas  at  high  pres- 
sure through  poorly  jointed  pipes  with 
numerous  leaks,  lying  loose  upon  the  ground 
where  the  public,  including  children  and 
other  inexperienced  persons,  daily  pass, — es- 
pecially when  it  is  laid  on  a  public  highway 
in  violation  of  law, — constitutes  actionable 
negligence.  Id. 

Turning  on,  in  building. 

Question    for    -Jurv    as    to    Negligence,    see 
Trial.  460. 

36.  The  duty  imposed  on  a  gas  company 
of  supplying  gas  to  applicants  includes  the 
duty,  when  the  proper  connections  have  been 
made  and  a  meter  furnished,  of  turning  on 
tlie  eas  when  applied  to  for  that  purpose. 
Schmeer  v.  Gaslight  Co.  147  X.  Y.  529.  42 
X.  E.  202,  30:  653 

37.  A  gas  company  before  turning  on,  or 
permitting  to  be  turned  on.  gas  for  the  ben- 
efit of  tenants  in  an  apartment  house  who 
have  applied  for  it,  must  use  reasonable  pro- 
raiitions  to  ascertain  that  the  pipes  in  the 
building  are  in  such  condition  that  the  gas 


will  not  flow  out  into  the  apartments  of  ten- 
ants who  have  not  applied  for  it,  to  their 
injury.  Id. 

38.  A  gas  company  cannot  be  held  liable 
for  the  act  of  a  stranger  in  turning  gas  in- 
to the  pipes  of  a  building  without  its  knowl- 
edge or  request.  Id. 

39.  A  gas  company  cannot  deny  its  liabil- 
ity for  injuries  resulting  from  failure  to  use 
reasonable  precautions  before  turning  gas 
into  an  apartment  building  to  see  that  in- 
jury should  not  result  from  the  escape  of 
gas  into  the  rooms  of  tenants  not  applying 
for  it,  on  the  ground  that  it  had  no  right  to 
enter  upon  the  premises  for  the  purpose  of 
making  an  inspection.  Id, 

40.  Notice  of  intention  to  turn  on  the 
gas  and  request  to  inspect  as  to  the  con- 
dition of  the  pipes,  in  an  apartment  house, 
cannot  be  insisted  upon  by  a  gas  company 
as  a  prerequisite  to  its  duty  to  make  such 
inspection  if  it  has  adopted  the  custom  of 
j>ermitting  any  one  to  turn  the  gas  into  a 
building  after  plans  of  the  piping  have 
been  furnished  to  it  and  it  has  provided  a 
meter.  Id. 
Explosion. 

•Judicial  Notice  of  Liability  to,  see  Evi- 
dence, 63. 

Loss  of  Insured  Property  by,  see  Insur- 
ance, 963. 

In  Sewer,  Municipal  Liability,  see  Municipal 
Corporations,   524-528. 

Allegation  as  to  Negligence,  see  Pleading, 
322. 

For  Editorial  Notes,  see  infra,  V.  §  3. 

41.  An  explosion  of  gas  in  a  dwelling 
supplied  by  a  low-pressure  line,  caused  by 
connecting  therewith  a  high-pressure  line, 
leaving  the  gas  uncontrolled  by  the  regu- 
lator, does  not  render  the  gas  company  lia- 
ble, in  the  absence  of  negligence  on  its  part, 
where  the  connection  was  blunderingly  made 
by  an  employee  of  another  gas  company, 
who  was  a  trespasser  in  so  doing.  McKenna 
V.  Bridgewater  Gas  Co.  193  Pa.  633,  45  Atl. 
52,  47:  790 

42.  Negligence  of  a  gas  company  in  the 
construction  of  a  box  inclosing  a  by-pass, 
by  opening  which  high-pressure  and  low- 
pressure  lines  may  be  connected,  is  not 
shown  by  the  fact  that  an  expert  employee 
of  another  company,  with  an  expert's  tool, 
consisting  of  a  long  lever  or  curb  key.  pried 
open  the  box  and  manipulated  the  gate.    Id. 

43.  The  failure  of  a  gas  company's  in- 
spector to  detect  the  fact  that  a  plank  box 
containing  a  by-pass  for  connecting  high 
and  low  pressure  lines  had  been  broken  into 
and  the  lines  connected  by  someone  who  was 
either  a  blunderer  or  a  criminal  does  not 
show  negligence,  when  there  was  nothing 
externally  indicating  that  the  box  had  been 
opened  or  the  gas  tampered  with.  Id. 

44.  A  gas  company  is  guilty  of  negligence 
rendering  it  liable  for  injuries  from  an  ex- 
olnsion  of  gas  which  has  escaped  from  its 
oipes  under  a  sidewalk  into  a  cellar,  in  the 
:il)>ei)e(.  of  contributory  negligence,  where 
ihe  faet  tliat  tlie  tra=  wa^  escaping  was 
ealled  to  the  ntteiitioTi  of  two  of  its  em- 
ploj-ees  who,  without  making  any  investiga- 
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tion,  assumed  that  it  was  due  to  a  defective 
meter  and  merely  furnished  a  new  meter. 
Consolidated  Gas  Co.  v.  Crocker,  82  Md.  113, 
33  Atl.  423,  31:  785 

45.  The  destruction  of  a  building  by  the 
explosion  of  natural  gas  which  escaped  from 
a  leak  in  a  high-pressure  main  80  or  90  feet 
distant  across  a  street,  and  reached  the 
building  by  penetrating  the  soil  under  its 
frozen  surface,  renders  the  gas  company  lia- 
ble, where  it  had  made  no  effort  to  prevent 
the  leak,  although  this  had  continued  for 
several  years  and  notice  of  the  fact  had  been 
given  to  line  walkers.  Consumers'  Gas 
Trust  Co.  v.-  Perrego,  144  Ind.  350,  43  N.  E. 
306,  32:  146 

46.  The  duty  of  keeping  natural  gas  under 
control  while  it  is  being  transported  is  im- 
posed by  Ohio  Rev.  Stat.  §  3561a,  and  dam- 
ages resulting  to  others  without  their  fault 
by  its  explosion  while  being  thus  trans- 
ported by  a  gas  company  will  make  such 
company  liable  therefor,  although  not  negli- 
gent in  regard  thereto.  Ohio  Gas  Fuel  Co. 
V.  Andrews,  50  Ohio  St.  695,  35  N.  W.  1059, 

29:  337 

47.  The  fact  that  an  explosion  of  gas 
which  has  accumulated  in  a  .cellar  by  negli- 
gence of  a  gas  company  was  caused  by  the 
act  of  a  third  person  in  lighting  a  match 
will  not  relieve  the  gas  company  from  lia- 
bility. Koelsch  V.  Philadelphia  Co.  152  Pa. 
355,  25  Atl.  522,  18:  759 
Injury  to  trees  or  plants. 

Measure  of  Damages  for,  see  Damages.  381. 
Proof  of  Damage  by,  see  Evidence.  2208. 
To  Trees  in  Highway,  see  Highways,  169. 

48.  The  injury  to  shade  trees  by  the  es- 
cape of  natural  gas  carelessly  suflfered  to  es- 
cape from  a  gas  main  in  an.  adjoining  street 
renders  the  gas  company  liable  to  the  owner 
for  the  damage.  Evans  v.  Kevstone  Gas 
Co.  14.8  N.  Y.  112,  42  N.  E.  513,   '        30:  651 

49.  One  who  acquires  and  operates  the 
property  of  a  gas  company  is  liable  for 
damages  caused  by  the  escape  from  a  le.aky 
pipe,  of  gas,  which  entered  a  greenhouse,  and 
injured  or  destroyed  plants,  although  with- 
out notice  of  the  defective  condition  of  the 
pipe,  or  that  gas  was  escaping  from  it.  un- 
less he  exercised  proper  en  re  under  the  cir- 
cumstances to  guard  against  such  injury. 
Dow  V.  Winnipesaukee  iGlas  &  E.  Co.  69  K 
H.  312,  41  Atl.  288,  42:  569 

b.  Contributory    Negligence. 

In   Approaching  Gas   Well   with   Horse,   see 

Negligence,  240. 
Question   for  Jury  as  to,  Pee  Trial,  463-465. 
Sec   also  Xeglige'nce,  237,  240,  249. 
For  Editorial  Notes,  see  infr.n,  V.  §  3. 

50.  Negligence  of  einplfiyees  of  a  storo- 
keeper,  with  which  he  is  chargeable,  in  loolc- 
ing  for  n  leak  in  gas  pipes,  will  proclude  his 
recovering  froT7i  the  gas  company  fur  the  iii- 
jnries  to  his  prnpoi-ty  ran'^i'd  hy  a  resiiltin;! 
'■\pliwinn.      IMtio    r.liiir    \A':i1  or    e<,-    T..    Co.     \-. 

'=;cii)i.M,i.T.  r,2  \rk.  111!),  :!i  s.  ^v.  r,\7.  ?,?,-.  ?>i\i; 

'>] .  A  ston'kf'f'pcr  catinot  rcpinl  ia  t  r  acl- 
of    his    employees    in    louking    for    the    place 


where  gas  is  escaping  into  the  store,  if  they 
are  performed  with  the  consent  of  the  per- 
son left  in  charge  of  the  store,  so  as  to  es- 
cape responsibility  for  their  negligence.     Id. 

52.  Persons  lulled  into  a  feeling  of  secur- 
ity with  respect  to  the  danger  of  gas,  the 
odor  of  which  is  perceptible,  by  statements 
of  an  employee  of  the  gas  company,  who  has 
assumed  to  repair  tne  leak,  that  it  is  all 
right,  and  that  the  odor  must  come  from  a 
lamp  post  on  the  street,  cannot  be  charged  ' 
with  contributory  negligence  in  relying  on 
his  assurances.  Richmond  Gas  Co.  v.  Baker, 
146  Ind.  600,  45  N.  E.  1049,  36:  683 

53.  The  acts  on  previous  occasions  of  a 
person  injured  by  an  explosion  of  natural 
gas  in  defective  pipes  may  be  taken  into  ac- 
count in  determining  his  contributory  neg- 
ligence by  showing  his  experience  and 
knowledge  of  the  danger, — especially  when 
previous  disturbances  of  the  pipes  are 
charged  to  have  been  the  occasion  of  the  ex- 
plosion. Lebanon  Light,  H.  &  P.  Co.  v. 
Leap,  139  Ind.  443,  39  N.  E.  57,  29:  342 


V.  Editorial  Notes. 

As  to  Oil  and  Gas  Leases,  see  Mines,  III.  §§" 
7-10. 

§  I.  Generally. 

Legislative  regulation  of  rates  charged  for. 
33:  181. 

Compulsory  service  by  gas  company.  15: 
322. 

Business  of  supplying  natural  gas.  16: 
443. 

Supplying  natural  gas  as  a  business  of  pub- 
lic character.     10:  193.* 

Transportation  of  natural  gas.     10:  193.* 

Injunction  by  municipality  against  gas 
company  for  maintaining 
nuisance.     42:  821. 

Right  to  stop  supply  of  gas  for  default  in 
payment.     14:  669. 

Nature  of  property  in  mineral  oil  or  gas. 
25:  222. 

Property  of  gas  company  as  real  estate  for 
purposes  of  taxation.  15: 
299. 

Natural  gas  as  article  of  commerce.  12: 
652.* 

Gas  in  ground  as  real  property.     25:  222. 

Period  covered  by  contract  to  supply  munic- 
ipality with.     16:"  258. 

Delegation  of  municipal  power  as  to  con- 
tracting for  gas.     20:  726. 

§  2.  Gas  pipes  in  street. 

Nature  of  right,  generally.     8:  487.* 

Privilege  of  laying,  as  a  contract  within 
provision  against  impair- 
ing obligation.     50:  146. 

As  a  nuisance.     39:  680. 

As  additional  burden  on  easement.     17:  480. 

fiijiinction   to   restrain    laying.      8:  488.* 

§  3.  Liability  for  negligence  in  escape  and 
explosion  of. 

r.cneral  doctrine  jroverning  such  actions. 
29:  337. 

Legislative  and  municipal  control.     29:  342. 
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29: 


29: 


Evidence.     29:  342. 

In  general.     29:  342. 
Burden  of  proof.     29:  345. 
Expert  testimony.     29:  345. 
Sufficient  to   establish  negligence. 

346. 
Insufficient  to  establish  negligence. 
350. 
Contributory  negligence.     29:  352. 
Questions  for,  and  instructions  to,  the  jury 

29:  354. 
Effect  of  contributing  causes.     29:  356. 
Effect   of   negligence    of   third   person.     29: 

357. 
Act  of  fellow  servant.     29:  358. 
The  question  of  notice.    29:  358. 
As  between  landlord  anu  tenant.     29:  358. 
Rights  of  the  owner  of  the  reversion.     29: 

359. 
Effect  of,  upon  insurance.     29:  359. 
Gas  generated  by  accident.     29:  359. 
Right  of  action  over.     29:  359. 


GAS  NAPHTHA. 


Proximate  Cause  of  injury  by  Explosion  of, 
see  Proximate  Cause,  58. 


GASOLENE. 


Effect  of  Keeping  of,  on  Insurance,  see  In- 
surance, 477-480. 

Seller's  Liability  for  Failure  to  Properly 
Mark  Package  Containing,  see  Negli- 
gence, 67. 


GATE. 

Effect  of,  on  Easement,  see  Easements,  109, 

110. 
In  Railroad  Feflce,  see  Railroads,  242,  335. 
At  Railroad  Crossing,  see  Railroads,  II.  d,  3, 

c. 
Toll  Gates,  see  Tolls  and  Toll  Roads. 

Editorial  Notes. 

Duty  to  keep  gates  in  railroad  fence  closed. 
49:  625. 


GATEMAN. 


At  Drawbridge,  Negligence  of,  see  Highways, 
239. 


GAUGE. 

Adoption  of  Narrow  Gauge,   see  Railroads, 
39. 


GENERAL  AVERAGE. 
See  Average. 


GENERAL   DENIAL. 

Evidence    Admissible    under,    see    Evidence, 
2074-2079. 


GENERATION. 
Meaning  of,  see  Civil  Rights,  25. 


GENUINENESS. 


Of  Drawer's  Signature,  see  Banks,  141-145. 
Of  Prior  Signatures  to  Notes,  Warranty  of, 

see  Bills  and  Notes,  99-101. 
Of  Check,  Duty  of  Bank  and  Depositor  as 

to  Discovery,  see  Banks,  IV.  a,  3,  b. 
Of   Forged  Indorsement,  Admission   of,   see 

Bills  and  Notes,  296,  297. 
Of  Handwriting,  Evidence  as  to,  Generally, 

see  Evidence,  825-827,  987-989. 
Of   Handwriting,   Opinion    Evidence    as   to, 

see  Evidence,  VH.  m. 


GEOGRAPHICAL  NAME. 

As  Trademark,  see  Trademark,  16-19. 
Tradename  in,  see  Tradename,  4. 


GEOGRAPHY. 


Judicial    Notice    of    Geographical    Matters, 
see  Evidence,  I.  d. 

Editorial  Notes. 

Judicial  notice  of.     4:  39.* 


GEORGIA. 

Boundaries  of,  see  Boundaries,  2. 


GERMAN  LANGUAGE. 

Publication  in,  see  Publication,  4,  5,  8,  9. 
Instruction  in,  see  Schools,  117. 

Editorial  Notes. 

Publication  in.     14:  64. 

^  >  » 


GERRYMANDER. 

See  Election  Districts. 

Editorial  Notes. 

\'alidity    of    apportionment    of    repre^oiita- 
tives.     15:  561. 
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GIANT  POWDER;  GIFT,  I. 


GIANT  POWDER. 

Liability  for  Injury  by  Explosion  of,  see 
Corporations,    317. 

Contributory  Negligence  of  Servant  as  to, 
see  Master  and  Servant,  380,  383. 

Lien  for,  see  Mechanics'  Liens,  46. 

Question  for  Jury  as  to  Negligence  in  Thaw- 
ing, see  Trial,  402. 

See  also  Explosions  and  Explosives. 

♦-•-♦ 


GIFT. 

I.  In  General. 
II.  Causa  Mortis. 

III.  Delivery. 

IV.  Editorial  Notes. 

By  Members  of  Benevolent  Society  for  Dis- 
bursement, see  Benevolent  Societies,  5. 

To  Charity,  see  Charities. 

Consideration  for  Subscriptions,  see  Con- 
tracts, 48-53. 

Power  of  Equity  as  to,  see  Equity,  87. 

Estoppel  as  to,  by  Claiming  under  Nun- 
cupative Will,  see  Estoppel,  259. 

Evidence  of  Donor's  Declarations  as  to,  see 
Evidence,  1570,  1571. 

Sufficiency  of  Proof  of,  see  Evidence,  2320- 
2323. 

Parol  Evidence  to  Rebut  Inference  of,  see 
Evidence,    1075. 

Evidence  of  Declarations  as  to,  see  Evidence, 
1529,  1653. 

Evidence  of  Donor's  Mental  Capacity,  see 
Evidence,  1772. 

Of  Expectancy,  see  Expectancy.  6. 

To  Hu«band.  see  Husband  and  Wife,  28; 
Partnership.  99. 

To  Wife,  see  Fraiuhilent  Conveyances,  46; 
TTiisband  and  Wife,  101. 

For  Piir])ose  of  Defraudinsr  Wife,  see  Hus- 
band and  Wife.  176. 

Of  TiisTirance  Policy,  see  Insurance,  704. 

Donee's  Pight  to  Insurance  on  Property 
Dniiated.  >ee  Insurance,  1164. 

.\ctini]  to  Annul  Ordinance  Accepting,  s-ee 
^fiinicipal  Corporations,  339. 

Donor"?  Pvifrht  of  Action  to  Protect  Fund, 
-^eo    Parties.   13. 

Of  Public  Money,  see  Public  Moneys. 

To  Private  Individual,  see  Taxes.  78.  79,  86. 

As  to  Trusts  Cenerally.  see  Trusts. 

.\s  t<'>  T'rcation  of  Trusts,  see  Trusts.  I. 

\i  T)i<titif;nish'^rl  trotn  Trust,  see  Trusts.  27. 

Pv  Will,  see  Wills,  III. 


T.  In   Ceneral, 
Ynv  Fditnrial  Xntos.  ^pc  infra.  TV.  SS  1-8. 

1.  A  aift  of  tliP  iiici;mo  of  n  \vifp"s  sppa- 
vuU'  o-tntc  to  lifr  liii-liaiid  iiiiiy  bo  implied 
ffoin  it<  rr-r-cipf"  l>v  liim.  A-ioui-  v.  Sin'iir-or 
'V.  .1.  l-:ir.  .^-  Anp.i  02  X.  .T.  I'q.  7S-_>.  40 
Atl.  10.  '  .-,(■,:  SI  7 

-.  A  'jiir  !n:iy  Im  itiH'lc  of  flic  lialaiiop  of 
;i  il"lii  afi<-)-  [1-1  \-iiiPiit  of  part  only,  althoui:']! 
payment  of  >uch  part  cannot  constitute  an 


accord  and  satisfaction.  A  receipt  in  full 
may  be  evidence  of  the  gift.  McKenzie  v. 
Harrison,  120  N.  Y.  260,  24  N.  E.  458,    8:  257 

3.  The  gift  of  a  piano  by  one  who  has 
purchased  it  on  a  conditional  sale  and  has 
paid  only  part  of  the  purchase  price,  when 
followed  by  delivery,  is  complete;  and  the 
payment  of  the  remainder  of  the  price  by 
the  donor  or  his  administrator  perfects  the 
title  of  the  donee.  Hatch  v.  Lamos,  65  N. 
H.  1,  17  Atl.  979,  4:  404 

4.  Evidence  that  a  testator  bought  cou- 
pon bonds  payable  to  bearer  several  months 
prior  to  his  death,  telling  his  broker  in 
directing  their  purchase,  that  he  wanted 
them  for  his  daughter,  and  asking  that 
they  be  registered  in  her  name,  which  was 
done;  that  they  remained  in  testator's  pos- 
session until  his  death;  but  that  the  daugh- 
ter had  no  knowledge  of  the  purchase,  and 
the  testator  inventoried  as  his  own,  and  ap- 
plied the  proceeds  of  the  coupons,— -does  not 
show  a  completed  gift.  Re  Crawford,  113 
N.  Y.  560,  21  N.  E.  692,  5:  71 

5.  To  constitute  a  valid  gift  inter  vivos, 
possession  and  title  must  pass  to  and  vest 
in  the  donee  or  in  a  trust  for  the  donee. 
Anything  which  remains  to  be  done  to  com- 
plete the  gift  cannot  be  enforced;  and  the 
gift,  while  so  incomplete,  mav  be  revoked. 
McCartney  v.  Ridgway,  160  111.  129,  43  N. 
E.  826,  32:  555 

6.  A  verbal  assignment  of  a  policy  of  life 
insurance  by  the  insured,  accompanied  by 
words  indicating  an  intention  to  give,  and 
by  a  delivery  of,  the  policy,  does  not  consti- 
tute a  complete  gift;  and  in  such  a  case  a 
court  of  equity  will  not  interfere,  at  the 
instance  of  the  alleged  donee,  to  complete 
the  gift,  when  she  has  not  acted  to  her  in- 
jury or  incurred  expense  on  the  faith  of 
the  incomplete  gift.  Steele  v.  Gatlin,  115 
Ga.  929,  42  S.  E.  253,  59:  129 
Conditions  and  reservations. 

7.  A  gift  of  moneys  actually  delivered  to 
the  donee  is  executed,  and  passes  the  title, 
notwithstanding  a  reservation  of  an  annu- 
ity which  the  donee  agrees  to  pay,  as  that, 
if  it  is  a  condition,  is  not  a  condition  pre- 
cedent, but  a  condition  subsequent;  and  the 
gift  will  not  be  forfeited  by  default  in  pay- 
ment of  the  annuitv.  Miller  v.  Western 
College.  177  111.  280.  .52  N.  E.  432,        42:  797 

8.  A  gift  by  a  man  to  a  woman  in  expec- 
tation of  marriage,  of  money  to  enable  her 
to  purchase  her  marriage  wardrobe  and  to 
defray  her  expenses  in  going  to  his  home 
to  be  married,  is  conditional,  so  as  to  en- 
title kim  to  recover  the  money  back  in  case 
of  her  failure  to  fulfil  the  engagement,  al- 
though he  attached  no  conditions  to  the  gift, 
and  had  no  expectation  that  the  money, 
part  of  which  was  spent  by  her  in  purchas- 
iiiGT  clothes,  would  ever  be  refunded.  Wil- 
liamson V.  .Johnson.  62  Vt.  378.  20  Atl.  279, 

9:277 
Revocation. 

n.  A  gift  of  a  legal  estate  capable  of  legal 
con vcya  1110  is  revocable  at  any  time  before 
(•oiivp\  ai'ci'  i-  made.  ^IcCartnev  v.  Rids- 
way,  Itin  III.  120,  43  X,  E,  826.      '         32:  555 

10.  A   Christmas   gift   by   a   check   to   an 
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employee  according  to  habit  of  previous 
years,  although  it  is  made  in  forgetfulness 
of  the  fact  that  his  salary  had  been  in- 
creased during  the  year,  and  is  charged  to 
his  account  a  few  days  later,  but  without 
giving  him  notice  of  that  fact  for  several 
months,  cannot  be  avoided  by  the  donor  on 
the  ground  of  mistake.  Pickslay  v.  Starr, 
149  X.  Y.  432.  44  N.  E.  163,  32:  703 

Of  land. 
Parol,  as  Basis  of  Adverse  Possession,  see 

Adverse  Possession,  54. 
Of  Barn  by  Parol,  see  Contracts,  179. 
Estoppel  of  One  in  Possession  under  Parol 

Gift  of  Land,  see  Estoppel,  289. 
Parol  Evidence  to  Show,  see  Evidence,  1191. 
Burden  of  Proof  as  to,  see  Evidence,  700. 
Presumption  as  to,  see  Evidence,  667. 
Evidence  to  Rebut  Presumption  of,  see  Evi- 
dence, 2014. 
Specific   Enforcement   of,    see   Specific    Per- 
formance, I.  b. 
For  Editorial  Notes,  see  infra,  IV.  §  8. 

11.  The  mere  intention,  evidenced  by  the 
execution  of  a  deed,  on  the  part  of  one  about 
to  die,  to  make  a  gift  of  property  to  a  per- 
son towards  whom  he  is  under  no  obliga- 
tions, legal  or  moral,  creates  no  equity  in 
the  latter's  favor  superior  to  that  of  the 
grantor's  heirs;  and,  unless  ths  gift  is  com- 
pleted in  the  grantor's  lifetime,  no  title  can 
pass.  Peck  v.  Rees,  7  Utah,  467,  27  Pac. 
581,  13:  714 

12.  A  deed  of  gift  is  not  invalid  because 
made  to  evade  a  statute  rendering  a  devise 
void  in  case  of  the  death  of  the  testator 
within  thirty  days  after  the  execution  of 
the  will,  where  the  gift  is  absolute.  Id. 
Of  notes  or  checks. 

Delivery  of,  see  infra,  43,  51,  56. 
Revocation   of,   see   S'Upra,   10. 
Gift  Causa  Mortis,  see  infra,  38,  40. 
Promissory  Note  as,  see  Bills  and  Notes,  36. 
To  College  by  Note,  see  Bills  and  Notes,  19. 
Donee's  Liabilitv  to  Repay  Amount  of,  see 

Bills  and  Notes.  102. 
Of  Note  bv  Married  Woman,  see  Husband 

and  Wife.   131. 
For  Editorial  Notes,  see  infra.  IV.  §§  5,  6. 

13.  A  non -negotiable  note  which  is  a 
gratuity  to  the  payee  cannot  be  enforced 
except  under  special  circumstances.  Rick- 
etts  V.  Scothorn,  57  Neb.  51,  77  N.  W.  365. 

42:  794 

14.  A  valid  gift  of  a  note  retained  in  the 
holder's  possession  is  not  made  by  a  sealed 
instrument  acknowledged  and  attested  by 
witnesses,  which  declares  that  he  does 
"hereby  give"  the  note,  and  sars.  in  a  later 
clause,    that    the    money    is    "to    be    given 

.  .  when  the  note  falls  due."  for 
specified  purposes.  Gammnn  Theo.  Sem.  v. 
Robbins.  128  Tnd.  85.  27  N.  E.  .341.         12:  .506 

15.  The  note  of  a  donnr  to  a  donee  is  not 
the  subject  of  a  gift.  Kansas  Citv  f^chnol 
Dist.  V.  Stocking.  138  Mo.  672.  40  S^  W.  056. 

37:  406 

16.  A  promissory  note  transferred  hx  the 
maker  to  the  payee  as  a  gift  is  pot  enforce- 
able by  the  payee  against  the  »viaker's  e<5- 
tnte.  Richardson  v.  Richardson.  148  Til. 
563.  .36  N.  E.  608.  26:  305 


17.  The  defense  that  a  note  amounts  to  a 
mere  gift,  and  is  invalid  for  want  of  con- 
sideration, cannot  be  made  if  money  has 
been  expended  or  liabilities  incurred  in  re- 
liance upon  it.  Miller  v.  Western  College, 
177  111.  280,  52  N.  E.  432,  42:  797 

18.  A  note  given  to  the  maker's  grand- 
daughter to  put  her  in  a  position  of  inde- 
pendence, with  the  express  statement  that 
she  will  not  be  obliged  to  work  any  longer, 
although  based  on  no  consideration,  may 
be  enforceable  on  the  ground  of  estoppel, 
where  the  payee,  in  reliance  upon  it,  im- 
mediately gives  up  a  lucrative  position  and 
remains  idle  for  more  than  a  year.  Ricketts 
V.  Scothorn,  57  Neb.  51,  77  N.  W.  365, 

42:  794 

19.  A  check  drawn-  upon  a  bank  for  the 
full  amount  of  a  deposit,  with  intent  to 
make  a  gift  of  the  money,  may  constitute 
a  valid  gift  although  the  donor  dies  before 
the  check  is  paid.  Re  Taylor's  Estate,  154 
Pa.  183.  25  Atl.  1061,  18:  855 
Of  bank  deposits. 

Delivery  of,  see  infra,  58-65. 

Gift  Causa  Mortis,  see  infra,  38. 

Trust  in  Deposit,  see  Trusts,  10,  15-22,  87, 

156. 
For  Editorial  Notes,  see  infra,  IV.  §  4. 

20.  A  power  of  attorney  to  the  donee 
from  the  owner  of  a  bank  deposit,  giving  a 
right  to  draw  the  same  from  the  bank  in 
the  name  of  the  donor,  but  with  a  purpose, 
not  expressed  in  the  instrument,  to  confer 
dominion  over  and  make  a  gift  of  such  de- 
posit to  the  donee,  may  effectuate  such  gift 
and  consummate  the  same.  ilurphy  v. 
Bordwell,  83  Minn.  54,  85  N.  W.  915,  52:  819 

21.  A  gift  of  money  in  a  bank,  on  deposit 
in  the  donor's  name,  may  be  legally  execut- 
ed by  the  person  making  such  gift,  although 
the  credit  of  the  deposit  is  not  changed  on 
the  books  of  the  bank,  but  continues  in 
the  name  of  the  donor,  provided,  in  the 
absence  of  fraud,  there  is  some  substantial 
act  of  the  donor  giving  the  donee  the  right 
to  have  such  money  and  appropriate  it.    Id. 

22.  Parol  instructions  by  one  who  has 
given  money  to  another  for  safe  keeping, 
which  has  been  deposited  by  the  latter's 
husband  in  a  bank  upon  a  certificate  taken 
in  his  own  name,  to  the  one  to  whom  the 
money  was  delivered,  as  to  the  persons  to 
whom  it  is  to  be  paid  after  the  death  of  the 
donor,  without  any  instruction  in  writing 
or  delivery  of  the  certificate  of  deposit,  are 
not  sufficient  to  effect  a  valid  gift  causa 
mortis.  Hawn  v.  Stoler,  208  Pa.  610,  57 
Atl.  1115.  65:  813 

23.  A  deposit  of  money  in  a  savings  bank 
in  the  name  of  the  depositor's  son.  who  does 
not  appear  ever  to  have  known  of  it.  does 
not  show  a  gift  to  him.  where  the  depositor 
retained  the  passbook  for  many  years  after- 
wards, dealing  with  the  account  as  his  own. 
and  bv  the  rules  of  the  bank  payments 
could  hf  made  to  any  person  presenting  the 
book.  Beaver  v.  Beaver.  117  N.  Y.  421.  22 
N.  E.  040.  6:  403 

24.  Deposits  by  a  father,  made  in  the 
nre^enoe  of  his  dati^hter.  of  monev  in  a 
bank  in  her  name  and  for  hor  use,  followed 
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by  other  deposits  to  her  credit  entered  in  a 
passbook  supplied  by  the  bank  and  delivered 
by  him  to  the  daughter,  constitute  a  com- 
pleted present  gift  of  the  monej'  deposited. 
Re  Crawford,  113  N.  Y.  560,  21  N.  E.  692. 

5:  71 
Of  bonds  and  mortgages. 
Gift  Causa  Mortis,  see  infra,  34. 
bee  also  supra,  4. 

25.  A  gift  of  a  bond  and  mortgage  is  not 
shown  by  an  assignment  which  was  not  ac- 
knowledged, recorded,  or  personally  deliv- 
ered to  the  donee,  but  which  was  deposited 
in  a  bank,  in  accordance  with  the  donor's 
directions,  with  other  papers  belonging  to 
him,  although  the  assignment  was  made 
with  intent  to  make  a  gift.  Wadd  v.  Hazel- 
ton,  137  N.  Y.  215,  33  K  E.  143,  21 :  693 

26.  A  gift  made  by  a  bond  of  the  donor 
including  a  warrant  of  attorney  for  con- 
fession of  judgment,  when  delivered  to  a 
third  person  to  be  held  until  the  donor's 
death  and  then  given  to  the  donee,  who  is 
informed  of  the  arrangement,  constitutes  a 
valid  gift  to  the  custodian  as  trustee,  al- 
though he  by  mistake  made  the  bond  to 
bear  interest  during  the  donor's  life,  and 
this  blunder  was  remedied  by  his  indorsing 
the  interest  on  the  instrument  without  any 
pavment  thereof,  bv  the  donor's  direction. 
Re  Wagoner's  Estate,  174  Pa.  558,  34  Atl. 
315,  32:  766 
Of  stock  certificate. 

Delivery  of,  see  infra,  41,  47,  49. 
Gift  Causa  Mortis,  see  infra.  35-37. 
Necessity  of  Transfer  on  Corporat;^  Books, 

see  Banks,  8. 
Evidence  of.  see  Evidence,  2149. 

27.  Failure  to  indorsie  a  certificate  of 
stock  in  a  corporation,  and  sign  the  power 
of  attorney  to  tran^^er  it,  will  not  defeat 
a  gift  of  it.  First  Nat.  Bank  v.  Holland, 
99  Va.  495.  .39  S.  E.  126.  .55:  155 

28.  A  gift  by  a  man  to  his  wife  of  a  cer- 
tificate of  stork  in  a  cornoration,  which  is 
immediately  delivered  to  and  retained  by 
her,  is  not  affected  by  his  subsequent  receipt 
of  the  dividends  thereon,  and  mention  of 
the  stock  in  his  will  and  in  an  assignm-ent 
for  creditors  as  having  been  given  to  her. 

Id. 


TT.  Causa   Mortis. 

Delivery  of.  see  infra.  54.  57,  64.  65. 
PufRciencv  of  Deliverv.  see  infra.  45.  46.  48. 

49.     ■ 
Dower  Riphts.  in   Pergonal    Property   Given. 

see  Dower.  8. 
Presumption  as  to.  soo  Fvidenre.  HRfi. 
Admissiliilitv    of  T.pttor   to    Show   Tntont   as 

to.  soe  Fvidenof.  Oflf). 
Snmcionry  of  Proof  of.   see   Evidence.   2322, 

2.')2.3. 
Sf'o    ,nl=o    =iipra.    22. 
For   Fditnrinl    Xnte=;.   =oo   infra.   TV.    SS    1.   2. 

5. 

20.    '["Imi     n     cift    ^^•,■l-■    iii;i']o    ill    iMvirclvn- 
-irm     (if    (]p;ifli     fiTim     ;t     -iii''_'i'-  ■!     ■  il'  ■'•:it  i'lii     fo 

^■■li'^'li    1^"    ''■    ■  '   V    i-:'"n.'rl    1 .!.>-.■    hilll-^clf 

\ii]iMii ;:  ril\      \-'V     Ili»'     iHii'p'  --I'     (if     (ilitniiiini.' 


relief  from  a  disease  with  which  he  was  af- 
flicted will  not  invalidate  it  as  a  gift  causa 
mortis,  since  it  may  be  upheld  as  made  in 
apprehension  of  death  from  the  disease. 
Ridden  v.  Thrall,  125  N.  Y.  572,  26  N.  E. 
627,  11:684 

30.  A  gift  made  in  apprehension  of  death 
from  some  disease  from  which  the  donor 
does  not  recover  becomes  effectual  upon  his 
death,  although  the  apparent  immediate 
cause  of  death  was  some  other  disease  with 
which  he  was  atiiicted  at  the  same  time.     Id. 

31.  A  bill  of  sale  executed  to  his  niece 
shortly  before  his  death,  by  an  intestate 
who  had  previously  had  two  strokes  of 
paralysis,  containing  a  clause  empowering 
him  to  revoke  the  transfer  at  any  time  dur- 
ing his  life,  the  instrument  and  the  subject 
matter  thereof  being  delivered  to  his  at- 
torney, who,  after  his  death,  delivered  them 
to  the  niece, — is  a  gift  causa  mortis,  and 
shows  a  clear  intent  that  the  niece  should 
have  the  benefit  of  the  gift  unless  revoked 
during  his  life.  Williams  v.  Guile,  117  N. 
Y.  343.  22  N.  E.  1071,  6:  366 

32.  A  gift  causa  mortis  is  not  limited  to 
the  event  of  the  donor's  failure  to  return 
from  a  trip  on  which  he  is  about  to  start,  by 
his  s^^tement  that  he  wants  the  donee  to 
have  it  if  he  does  not  come  back  or  if  any- 
thing happens,  where  this  remark  is  made 
after  an  actual  delivery  without  qualifica- 
tion of  the  gift,  and  in  response  to  en- 
couraging words  respecting  his  prospects 
of  life.  Leyson  v.  Davis,  17  Mont.  220,  42 
Pac.  775,  31:  429 
[Writ  of  Error  Dismissed  bv  the  Supreme 
Court  of  the  United  States  in  170  U.  S.  36, 
42  L.  ed.  939,  18  Sup.  Ct.  Rep.  500.] 

33.  A  gift  causa  mortis  may  extend  to  the 
whole  of  the  donor's  personal  estate,  how- 
ever large.  Page  v.  Lewis,  89  Va.  1,  15  S.  E. 
389.  18:170 

34.  In  the  absence  of  any  reservation  in  a 
trust  to  deliver  a  bond  to  a  donee  upon  the 
donor's  death,  the  secret  intention  of  the 
donor  that  it  shall  be  redelivered  to  him  if 
he  survives  the  donee,  and  the  fact  that  the 

trustee  would  have  redelivered  it  in  such 
case,  will  not  make  the  gift  subject  to  such 
a  contingencv  as  will  defeat  it.  Re  Wagon- 
er's Estate.  i74  Pa.  558,  34  Atl.  319,    32:  766 

35.  Bank  stock  given  a  few  nights  before 
the  donor's  death  from  consumption  and 
while  on  his  deathbed  is  a  sift  causa  mortis. 
Hatcher  v.  Buford.  60  Ark.  169,  29  S.  W. 
041.  27:507 

36.  A  gift  of  shares  of  stock  in  a  national 
hank  may  be  made  causa  mortis  by  actual 
delivery  as  a  gift,  without  indorsement  on 
the  certificates  or  any  assignment  in  writ- 
ing or  transfer  on  the  books  of  the  company, 
— at  least  where  there  is  no  assignment  or 
power  of  attorney  on  the  back  of  the  cer- 
tificates, and  the  by-laws  reouire  no  blank 
for  such  purpose,  or  notliinir  except  a  trans- 
for  on  the  books  of  the  bank.  Levson  v. 
Dpvis.  17  AT,mt.  220.  42  Pac.  775.  31:  429 
^^\'rit  of  Error  Dismissed  bv  the  Supreme 
<'(.iirf  of  tbo  VvHM  States  in  170  U.  S.  36. 
\-2  -]..  0,1.  0.10,  IS  Sup.  Ct.  Rep.  .500.] 

37.  A  trift  of  shares  of  stock  causa  mortis 
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is  not  defeated  by  the  subsequent  use,  with- 
out the  donor's  knowledge  or  consent,  of  a 
proxy  executed  by  him  before  the  gift  was 
made,  when  it  is  filled  out  by  the  donee  and 
the  voting  upon  it  is  done  under  his  direc- 
tions. Id 

38.  The  drawing  of  a  check  for  part  of 
the  fund  on  deposit,  by  one  under  the  fear 
of  impending  death,  and  delivering  it  to  the 
drawee  with  directions  to  forward  it  to  the 
bank,  accompanied  by  a  statement  that  the 
amount  is  to  become  the  property  of  the 
drawee  in  case  of  the  drawer's  death,  is  a 
sufficient  gift  causa  mortis  to  prevent  an 
escheat  to  the  state.  Re  CoUins's  Estate, 
36  Wash.  236,  78  Pac.  927,  68:  119 
Gift  causa  mortis  distinguished  from  testa- 
mentary disposition. 

39.  That  the  donor  of  valuables  causa 
mortis  in  transferring  them  to  the  don^e 
used  the  expression,  "to  be  yours  in  case  of 
my  death,"  will  not  convert  the  transaction 
into  a  testamentary  disposition  so  as  to 
prevent  its  taking  effect  as  a  donatio  causa 
mortis.  Page  v.  Lewis,  89  Va.  1,  15  S.  E. 
389,  18:  170 
Gifts  causa  mortis  and  inter  vivos  distin- 
guished. 

40.  .A  gift  of  notes  by  the  payee  to  his 
sister,  the  mother  of  the  maker,  made  as  an 
indirect  way  of  giving  the  maker  of  the 
notes  an  interest  in  a  mercantile  business 
for  which  the  notes  were  given,  at  a  time 
when  the  donor  was  able  to  be  at  the  store, 
although  nearing  death  from  consumption, 
should  be  regarded  as  a  gift  inter  vivos, 
and  not  causa  mortis.  Hatcher  v.  Buford,  60 
Ark.  169,  29  S.  W.  641,  27:  507 


m.  Delivery. 

Of  Warranty  Deeds,  see  Deeds,  15,  22. 
For  Editorial  Notes,  see  infra,  IV.  §§  2-5. 

41.  Delivery  of  bank  certificates,  sufficient 
to  establish  a  gift  causa  mortis,  is  shown  by 
the  deceased's  calling  for  the  keys  of  a 
trunk,  telling  the  father  of  the  donee  to  un- 
lock the  trunk  and  get  a  pocketbook  con- 
taining such  certificates,  telling  him  to  in- 
dorse them  to  the  donee,  or  that  he  had  in- 
dorsed them  to  the  donee,  and  directing  him 
to  put  the  pocketbook  out  of  sight  when  an- 
other person  enters  the  room,  in  connection 
with  other  evidenee  tending  to  show  his 
intention  to  civp  his  property  to  such  donee. 
Royston  v.  McCullev  (Tenn.  Gh.)  59  S.  W. 
725.  '  52:  899 

42.  A  gift  of  personalty  placed  in  posses- 
sion of  a  third  person  for  delivery  to  the 
donee  is  not  defeated  by  the  fact  that  the 
delivery  is  not  effected  until  the  donor  has 
become  finally  niiermseions  in  his  last  ill- 
ness. King  v,  Smith.  49  C.  C.  A.  46.  110 
Fed.  95,  54:  708 

43.  The  rights  of  tho  maker  of  a  note,  to 
whom  it  had  been  indorsed  and  delivered 
l)v  the  payee  a-  a  gift,  are  not  aiTocted.  by 
the  fart  that  it  is  f<innd  aiiionp-  flie  ofTiH'ts 
of  another  por-^nii  nfter  tlie  latter's  death. 
and    his    administrator    takes    possession    of 


and  attempts  to  enforce  it  as  part  of  the 
estate.  Vann  v.  Edwards,  135  N.  C.  661, 
47  S.  E.  784,  67:  461 

44.  If  property  is  in  possession  of  the 
donee  at  the  time  of  a  gift,  as  agent  for 
the  donor  or  otherwise,  he  need  not  sur- 
render it  in  order  that  it  may  be  redelivered 
in  execution  of  the  gift.  Therefore  the  gift 
is  complete  if  the  donor  relinquishes  all 
dominion  over  the  thing  given,  and  recog- 
nizes the  possession  of  the  donee  as  being  in 
his  own  right,  and  the  latter  accepts  the 
gift  and  retains  possession  in  virtue  there- 
of. Miller  v.  McMechen,  33  W.  Va.  197, 
10  S.  E.  378,  6:  515 

45.  The  mere  existence,  for  precaution 
against  loss  or  accident,  in  the  hands  of  a 
third  person,  of  a  duplicate  set  of  keys  to 
the  receptacle  where  valuable  papers  are 
kept,  will  not  impair  the  validity  of  a  gift 
of  the  papers  causa  mortis  by  delivery  of 
the  kevs  in  the  donor's  possession.  Page  v. 
Lewis," 89  Va.  1,  15  S.  E.  389,  18:  170 

46.  A  valid  gift  causa  mortis,  including 
the  valuables  in  the  depository,  is  effected 
where  a  man  sick  in  bed  on  the  day  of  his 
death  sends  for  securities  and  the  keys  to 
the  depository,  containing  other  securities, 
all  belonging  to  him;  and  with  the  remark, 
"I  am  a  sick  man  and  don't  know  what 
may  happen  to  me,"  picks  up  the  securities 
and  hands  them  to  the  donee,  saying,  "I 
give  you  these;"  and,  taking  the  keys,  de- 
scribes in  a  general  way  the  contents  of  the 
depository,  and,  handing  the  keys  to  the 
donee,  says.  "These  keys  I  now  give  you" 
are  where  the  valuable  papers  are;  "what- 
ever you  find  yon  can  have — it  is  yours;" 
and  then  directs  the  donee  to  place  the  se- 
curities and  keys  in  her  trunk  and  lock  it, 
which  the  donee  does.  Id. 

47.  A  complete  gift  inter  vivos  of  stocks 
to  the  donor's  sons  is  not  made  by  taking 
the  shares  in  their  names  and  leaving  them 
with  a  third  person  subject  to  the  donor's 
control.  Walker  v.  Walker,  66  N.  H.  390, 
31  Atl.  14,  27 :  799 

48.  There  is  no  such  delivery  of  securities 
contained  in  a  box  as  is  essential  to  a  valid 
donatio  mortis  causa,  by  the  delivery  of  the 
key  of  the  box  by  the  donor  on  her  death- 
bed to  a  sister,  saying.  "I  give  you  the  box 
and  all  it  contains,"  where  the  box  was  itself 
in  another  room,  locked  in  a  closet,  the  key 
to  which  Avas  in  the  possession  of  their 
mother,  with  whom  the  donor  lived,  while 
the  donee  lived  elsewhere  and  made  no  at- 
tempt to  take  possession  of  the  box  during 
the  donor's  life.  Keepers  v.  Fidelity  Title 
&  D.  Co.  CN.  J.  Err.  &  App.)  56  N.  .T.  L. 
302.  28  Atl.  585.  23:  184 

49.  Certificates  of  stock  in  a  bank  are  suf- 
ficiently delivered  to  sustain  a  gift  causa 
iDorli.^  when  handed  to  the  donee  by  the 
donor,  with  wonls  indicatiiirr  a  gift  in  case 
of  the  dinior's  death,  spoken  on  the  evo  of 
tlie  latter's  dejiartiiro  on  a  tri])  wliir'h  was 
but  a  desperate  fiyht  for  life,  or  to  prolong 
the  life  wliieh  hv  felt  iliat  ho  must  <oon 
]o<p.  Lcvson  v.  Davis.  17  Mont.  220.  42  Far. 
775,  ■  .",1:-I20 
[Writ   of   Frror   Dismissed  by  the   Supreme 
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Court  of  the  United  States  in  170  U.  S.  36, 

42  L.  ed.  939,  18  Sup.  Ct.  Rep.  500,] 

Necessity  for  delivery. 

See  also  supra,  11,  14. 

For  Editorial  Notes,  see  infra,  IV.  §  2. 

50.  To  constitute  a  complete  parol  gift 
there  must  be  an  actual  delivery  of  the 
thing  given,  but  the  delivery  must  be  ac- 
cording to  the  nature  of  the  thing  given. 
Miller  v.  McMechen,  33  W.  Va.  197,  10  S.  E. 
378,  6:  515 

51.  A  promissory  note  will  pass  by  deliv- 
ery veithout  indorsement  as  a  gift  inter 
vivos.  Hopkins  v.  Manchester,  16  R.  I.  663, 
19  Atl.  243,  7:  387 

52.  The  title  to  rents  directed  to  be  col- 
lected by  an  agent  and  paid  over  as  a  gift 
to  a  third  person  remains  in  the  principal, 
where  the  rents  are  collected  and  not  paid 
over,  and  the  third  person  has  no  knowledge 
of  such  direction.  Wells  v.  Collins,  74  Wis. 
341,  43  N.  W.  160,  5:  531 

53.  In  dation  en  paiement,  delivery  and 
possession  are  essential  to  operate  a  trans- 
fer so  as  to  exclude  third  persons;  and 
everything  doubtful  or  ambiguous  must  be 
interpreted  against  the  transferee.  Ber- 
nard V.  Whitney  Nat.  Bank,  43  La.  Ann.  50, 
8  So.  702,  12:  302 
Statutory  provisions. 

54.  A  donatio  causa  mortis  is  not  within 
the  provisions  of  Va.  Code,  §  2414,  provid- 
ing that  no  gift  shall  be  valid  unless  actual 
possession  come  to  and  remain  in  the  donee, 
and  that,  "if  donor  and  donee  reside  togeth- 
er at  the  time  of  the  gift,  possession  at  the 
place  of  their  residence  shall  not  be  suf- 
ficient possession"  within  the  meaning  of 
the  section.  Page  v.  Lewis.  89  Va.  1,  15  S. 
E.   389,  18:  170 

55.  Choses  in  action  are  not  included  in 
Va.  Code,  §  2414,  providing  that  no  gift  of 
any  "goods  or  chattels"  .shall  be  valid  un- 
less actual  possession  shall  have  come  to 
and  remained  with  the  donee,  and  that,  if 
the  donor  and  donee  reside  together  at  the 
time  of  the  gift,  possession  at  the  place  of 
their  residence  shall  not  be  sufficient.  First 
Nat.  Bank  v.  Holland,  99  Va.  495,  39  S.  E. 
126.  55:  155 
Retention  by  donor. 

56.  A  complete  sift  inter  vivos  of  a  prom- 
issory note  to  one  who  had  lived  and  served 
many  years  in  the  donor's  family  is  shown 
where  he  indorsed  and  pavo  it  to  her.  and 
told  her  he  liad  doiio  so.  althniiph  she  al- 
lowed him  to  retain  it  as  lier  aprent  and  pro- 
tector, and  it  was  found  amonsi  his  papers. 
T!ox->toTi  V.  :\rrrnllov  (Tenn.  Ch.)  59  S.  W. 
72.-5.  52:  SnO 

57.  A  valid  irift  causa  mortis  is  made 
wlvrc  otic  coiirmcd  to  lii-  licil  liy  a  -ickiiess 
whifh  soon  y>i'ovo~  fata!,  and  who  is  fully 
apTiri^od  of  f1io  lu-oliablo  toniiiiiation  of  tho 
iii:i!:i(l\-.  in^iru'i^  :i  )M'ismi  to  wlioiii  he  has 
iiitni-lril  till'  I.:r\-  in  a  private  liox  in  a 
liaiik'  \":nilt.  \\liii-1i  liMX  f-i)iit  ;i iii~  iniitipy,  etc.. 
to  (-011111  i  lir'i'i'fiiiin  a  certain  aiiioiint  in  iiroli] 
coin  and  I'iinls  1m!1-.  ami  rilac(>  it  in  a  separ- 
ate ]iacl<;i;j.i  l:ilic|.'t|  ;i-  t!ic  iirnpcrty  of  a  cer- 
tain third  iicr-Mii.  and  to  deliver  it  to  him. 
tM-c'liiT    ■A-illi    a    oart;;i.jc   alreadv   so   labele.l. 


in  the  event  of  the  donor's  death,  and  upon 
being  informed  that  the  packages  are  pre- 
pared replies  approvingly,  and  never  again 
takes  possession  of  the  keys,  although  the 
money  is  permitted  to  remain  in  the  donor's 
box  until  his  death,  and  although  the  donee 
aever  constitutes  the  depositary,  his  trustee, 
or  even  knows  of  the  intended  gift  or  of 
the  delivery.  Devol  v.  Dye,  123  Ind.  321, 
24  N.  E.  246,  7 :  439 

i3anic  deposits. 
For  Editorial  Notes,  see  infra,  IV.  §§  2,  4. 

58.  A  delivery  of  a  savings-bank  book 
containing  entries  of  deposits  to  the  credit 
of  the  one  delivering  it,  with  the  intention 
to  give  the  person  to  whom  it  is  delivered 
the  deposits  represented  by  such  book,  ac- 
companied with  appropriate  words  of  gift, 
is  a  sufficient  delivery  to  constitute  a  valid 
gift  of  such  deposits,  without  written  as- 
signment or  transfer.  Polley  v.  Hicks,  58 
Ohio  St.  218,  50  N.  E.  809,  41:  858 

59.  A  gift  of  savings  bank  deposits  is 
made  by  delivery  of  the  pass  book  from  the 
donor  to  the  donee,  describing  them  as  joint 
owners,  and  making  the  money  payable  to 
the  order  of  either,  or  the  survivor,  when 
it  was  done  with  the  intention  of  donating 
the  fund,  and  preserving  no  control  over  it. 
Whalen  v.  MilhoUand,  89  Md.  199,  43  Atl. 
45,  44:  208 

60.  No  perfected  gift  is  made  of  a  savings 
bank  deposit  by  depositing  it  in  the  names 
of  donor  and  donee,  making  it  payable  to 
the  order  of  either  or  to  the  survivor,  and 
by  the  words  "Joint  owners"  stamped  on 
the  pass  book,  where  the  donor  continues  in 
possession  of  the  pass  book,  and  therefore 
retains  dominion  over  the  funds,  with  the 
right  at  any  moment  to  withdraw  the  whole 
of  it.  Id. 

61.  The  delivery  of  a  bank  book  is  not  a 
sufficient  delivery  to  sustain  a  gift  causa 
mortis  of  money  in  a  bank  of  issue,  dis- 
count, and  deposit,  as  the  money  can  be 
withdrawn  from  the  bank,  not  by  produc- 
tion of  the  book,  but  on  the  depositor's 
check.  Jones  v.  Weakley,  99  Ala.  441,  12 
So.  420,  19:  700 

62.  Delivery  of  possession  of  a  savings 
bank  pass  book  in  consummation  of  a  gift 
causa  mortis  is  not  sufficient  to  transfer  the 
bank  deposit.  Page  v.  Lewis,  89  Va.  1,  15 
S.  E.  389,  18:  170 

63.  A  gift  of  bank  deposits  may  be  con- 
summated by  delivery  of  the  savings  bank 
book,  without  any  written  order  of  the  don- 
or. Ridden  v.  Thrall,  125  N.  Y.  572,  26  N. 
E.  627,  11:  684 

64.  The  gift  of  a  savings  bank  book  from 
liusband  to  wife,  causa  mortis,  is  not  valid 
without  delivery,  although  the  book  is  al- 
ready in  her  possession;  and  his  saying  to 
her.  "You  may  have  it,"  or  "You  may  keep 
it.  it  is  yours." — is  not  sufficient  to  pass 
ilie  property.  Drew  v.  Hagertv,  isl  Me.  231, 
17   At).  63.  ■  '  3:  230 

lio.  It  is  not  a  complete  donatio  causa 
iii>j)-fis  where  a  depositor  during  her  last  ill- 
•  --  delivered  her  savings  bank  book  to  a 
I  hi  id    person,    saying   that    if    she    died    the 
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money  was  for  her  sister  in  Ireland.  Walsh's 
Appeal,  122  Pa.   177,  15  Atl.  470,       1:535 


IV.  Editorial  Notes. 

§  1.  Generally. 

Defined.     6:  403.* 

Causa  7nortis,  generally.  3:  230;*  7:  439;* 
11:  684.» 

WTiat  is  a  gift  causa  mortis.    11:  684.* 

Requisites  of  gift  causa  mortis.     6:  367.* 

Inter  vivos;  what  constitutes.     6:  515.* 

What  necessary  to  complete.  5:  71;*  6: 
367.* 

Distinguished   from   advancement.    12:  567.* 

Under  the  civil  law.     11:  687.* 

By  implication.      11:684.* 

Effect  of  mere  agreement  to  give.    11:  685.* 

Effect  of  mere  intention  to  give.  6:  404;* 
11:685.* 

Of  chose  in  action.     11:  686.* 

Revocability  of.     11:687.* 

Forfeiture  of.     13:  698.* 

Effect  of  receipt  of  gratuity  to  mitigate 
damages  for  personal  in- 
jury.   67:  90. 

Subsequent  lunacy  of  donor  as  affecting  in- 
complete gift.     34:  297. 

Gift  enterprise  as  a  lottery.     7:  600.* 

Power  to  sell  as  authorizing  gift;  3:  754.* 

Power  of  municipality  to  donate  property 
for  worthy  purposes.  11: 
124.* 

§  2.  Delivery. 

See  also  infra,  IV.  §§  3,  4. 

Necessity  of  delivery.  1:  535;*  6:  404;*  11: 
684.* 

Necessity  of  present  delivery.  5:  71.* 

How  and  by  whom  delivery  made.    11:  684.* 

Delivery  to  third  person  for  use  of  donee. 
1 :  536.* 

Sufficiency  of  constructive  delivery  to  sus- 
tain    gift     causa    mortis. 
18:  170. 
Gift  of  savings  bank  deposit.    18:  171. 
Other  instances.     18:  171. 

§  3.  Undelivered  written  transfer  or  assign- 
ment as. 

Unsealed   instruments.     21 :  693. 

Sealed   instruments.     21:  694. 

Delivery  sufficient.     21:  695. 

Delivery   insufficient.     21:  695. 

Effect  of  recording.     21 :  696. 

English  decisions.     21 :  696. 

§  4.  Gift  of,  or  by  deposit. 

Generally.     1:5.36:*  6:405;*  11:685.* 

Effect  of  deposit  in  another's  name.  5:  72,* 
405.* 

Effect  of  deposit  in  one's  own  name  as  trus- 
tee for  another.  5:71;* 
11:  686;*  32:  373.* 

Delivery  of  bank  book  to  sustain  gift  of 
monev  in  bank.  3:  230;* 
11:  686;*  18:  171;   19:  700. 

§  5.  By  promissory  note. 

Gift  inter  vivos.     26:  305. 

Gift  causa  mortis.     26:  305. 

Cases  recognizinfr  the  validity  of  the  gift. 
26:  .305. 

Consideration.      20:  306. 
L.R.A.  Dig.— 94. 


Subscriptions.      26:  307. 

In  other  jurisdictions.  26:308. 

Sealed   note.     26:  308. 

§  6.  Of  check. 

(ienerally.     18:  855. 

Check  or  draft  on  person  other  than  banker. 
18:  856. 

Gift  of  third  person's  check.     18:  856. 

Gifts  intei-  vivos.     18:  856. 

§  7.  Between  husband  and  wife. 

Validity  of  gift  of  personalty  from  husband 
to  wife.  2:  716;*  5:579;* 
69:  355. 

Validity  of  gift  of  services  to  wife  as 
against  husband's  credi- 
tors.    21:623. 

§  8.  Gift  of  real  property. 

Parol  gift  as  conveyance.     67:  461. 

As  basis  of  adverse  possession.     35:  835. 

Specific  performance  of  parol  gift  of  land. 
5:  327.* 

Rights  in  respect  to  compensation  for  im- 
provements on  land  made 
in  good  faith,  under  an 
oral  contract  or  gift.  53: 
337. 


GIFT  ENTERPRISE. 

See  also  Lottery,  17-21,  26,  30. 
Editorial  Notes. 
As  a  lottery.  12:  89.* 


GLANDERS. 


Liability  for  Killing  Animals  Infected  with, 

see  Animals,  63. 
Judicial  Notice  of,  see  Evidence,  116. 


GLOVE  CONTEST. 
See  Prize  Fighting. 


GOLD. 

Special  Deposit  of,  see  Banks,  75. 

Judicial  Sale  Subject  to  Gold  Clause  in 
Mortgage,  see  Judicial  Sale,  24. 

Judgment  Payable  in  Gold  Coin,  see  Judg- 
ment, 393. 

Judgment  Requiring  Payment  in,  see  Judg- 
ment, 55. 

Contract  for  Payment  in,  see  Money,  4. 

Editorial  Notes. 

Contract  to  pay  in.     29:  512. 
Entry  of  judgment  for.    29:  593. 

♦-•-♦ 
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See  Benevolent  Societies..  38, 
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GOOD  BEHAVIOR— GOOD  WILL,  IL 


GOOD  BEHAVIOR. 

Sureties  for,  see  Criminal  Law,  194-196. 
Deduction  from  Sentence   for,   see  Criminal 

Law,  232,  233. 
Penalty  of  Bond  for,  see  Damages,  172. 

Editorial   Notes. 

Reduction  of  sentence   of  convict   by.     34: 
509. 


GOOD  CHARACTER. 


As  Justification  for  Carrying  Weapon,   see 

Constitutional  Law,  613. 
Of  Accused,  see  Evidence,  1748. 


GOOD  FAITH. 


Conclusiveness  of  Finding  as  to,  see  Appeal 

and  Error,  779. 
As  Defense  against  Liability  as  Stockholder, 

see  Corporations,  618-620. 


GOOD  WILL. 

I.  In  General, 
n.  Effect    on    Good    Will    of    Transfer    of 
Business  or  Dissolution  of  Firm. 
III.  Effect  of  Sale  or  Transfer  of  Good  Will. 
IV.  Editorial  Notes. 

Agreements  in  Restraint  of  Trade,  on  Sale 

of,  see  Contracts,  III.  e.  2. 
Power  of  Corporate  Stockholder  to  Transfer, 

see  Corporations,  470. 
Consideration  of,  in  Fixing  Value  of  Water 

Plant,  see  Damages,  495. 
Estoppel  to  Deny  Interest  in,  see  Estoppel, 

115. 
'I'axation   of,   see   Taxes,    117-120,   139,   and 

also  infra.  IV. 
Infringement  of  Right  to  Use  of  Trademark, 

see  Trademark.  33. 
See   also    supra.    10,    16;    Partnership,    120; 

Trade  Name,  13. 


I.  In   General. 

1.  Goo<l  will  is  the  favor  which  the  man- 
agement of  a  lMi>inp>s  wins  from  the  public, 
and  the  probability  tliat  the  old  customers 
will  continue  tlioir  jiatrtmage  and  re-^ort  to 
the  old  place.  Voiulcrbank  v.  Srhmitt,  44 
La.  Ann.  2fi4,  10  So.  (ilfi.  15:  4Cd 

2.  An  agreement  liy  a  retiring  partner 
that  he  will  not  engage  in  similar  busine-;s 
so  long  a>  tlie  iitlior  pai'tner  shall  continue 
therein  t<'rniinat<>-  w  Iumi  tlif  latter  forms  a 
(•<irj)(irat  JDH  and  a--iL;n-  to  it  all  the  riirlits 
and  liusinc-"  of  tli.'  <>\i]  linn,  lla-liv  .^^  11.  Co. 
V.  Rivers.  fi7   Md.    Inii.    (d   .\tl.   17K       40:  iV.'rl 

'.).  An  ;is~ii_'iiiiic'iit  III  a  i(ii-|iiirat  inn  i<\'  tlie 
i-iirlit  '"  11-1'  till'  iianie  lit  a  rrtirinLT  iiai'tncr 
rarnint  be   made   liy   \]\r   partiiiT  i-iinliiuiIiiK 


the  business  under  a  contract  by  which  he 
is  entitled  to  continue  the  use  of  the  name 
of  the  retiring  partner  "in  the  style  of  the 
firm,"  although  the  corporation  is  formed 
by  him  and  others  to  continue  the  same 
business,  id. 

4.  No  forced  sale  or  transfer  can  be  made 
of  a  good  will,  such  as  that  of  a  partnership 
of  dentists,  in  a  suit  to  wind  up  the  part- 
nership, when  it  is  based  upon  professional 
reputation  and  standing  or  upon  business 
connections,  although  it  might  be  the  sub- 
ject of  a  voluntary  sale.  Slack  v.  Suddoth, 
102  Tenn.  375,  52  S.  W.  180,  45:  589 
Good  will  of  school. 

5.  The  good  will  of  a  school,  which  be- 
longs to  one  of  the  persons  forming  a  cor- 
poration to  conduct  it  under  his  name,  be- 
comes the  exclusive  property  of  his  estate 
on  the  expiration  of  the  corporation.  Bing- 
ham School  V.  Gray,  122  N.  C.  699,  30  S.  E. 
304,  ^  41 :  243 

6.  A  break  in  the  operation  of  a  school, 
after  it  has  been  earned  on  for  many  years 
at  a  certain  place  by  persons  belonging  to 
one  family,  does  not  forfeit  the  right  of  the 
proper  representative  of  the  family  to  re- 
vive the  school  at  the  same  place,  as  against 
another  member  of  the  family  who  has,  dur- 
ing the  cessation  of  the  school  at  that  place, 
opened  a  school  in  another  part  of  the  state 
which  he  claims  to  be  the  successor  of  the 
original  school.  Id. 


II.  Effect  on  Good  Will  of  Transfer  of  Busi- 
ness or  Dissolution  of  Firm. 

For  Editorial  Notes,  see  infra,  IV. 

7.  When  good  will  consists  in  the  advan- 
tage of  location  it  follows  an  assignment  of 
the  lease  of  the  location;  and,  if  not  as- 
signed, it  passes  to  the  lessee  of  the  prop- 
erty at  the  termination  of  the  lease,  Von- 
derbank  v.  Schmitt,  44  La.  Ann.  264,  10  So. 
616,  15:  462 

8.  The  good  will  of  a  business,  including 
the  right  to  use  trademarks,  even  where 
these  consist  of  the  names  of  individuals 
engaged  in  the  business  and  of  a  picture  rep- 
resenting such 'name,  passes  with  a  trans- 
fer of  all  the  property  and  assets  of  the 
business,  although  not  specifically  men- 
tioned. Fish  Bros.  Wagon  Co.  v.  Fish,  82 
Wis.  546,  52  N.  W.  595,  16:  453 

9.  The  good  will  and  all  trademarks  not 
personal  in  their  character  of  an  insolvent 
manufacturing  company,  will  pass  to  a  pur- 
chaser at  a  sale  of  the  plant  by  the  assignee 
for  benefit  of  creditors,  under  an  assign- 
ment transferring  all  the  property  of  what- 
ever kind  owned  by  the  insolvent,  and  an 
advertisement  of  sale  describing  the  prop- 
erty as  "old,  establi.shed.  and  valuable  cot- 
ton-duck mills."  Wilmer  v.  Thomas.  74 
Aid.  4S.-).  22  Atl.  403.  13:  380 

10.  Ilctiiing  partners  who  engage  again  in 
the  same  kind  "f  business  after  transferring 
ilieir  intei-est  in  the  old  business  to  the 
111  her  jiartners.  whether  the  good  will  be 
iiKludcd   in   the   transfer   or   not,   have   the 
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right,  not  only  to  advertise  their  new  busi- 
ness, but  also  to  solicit  the  customers  of  the 
old  firm  personally,  unless  they  have  bound 
themselves  not  to  do  so  by  their  contract. 
Williams  v.  Farrand,  88  Mich.  473,  50  N.  W. 
446,  14:  161 

Dissolution  of  firm. 
For  Editorial  Notes,  see  infra,  IV. 

11.  The  good  will  of  a  partnership  Is  a 
part  of  the  property  of  the  firm,  and  is 
transferred  on  dissolution  by  a  transfer  by 
one  of  the  partners  of  his  interest  in  the 
business  and  assets  to  the  other  partners, 
with  the  understanding  that  they  are  to 
succeed  to  the  business  of  the  old  firm. 
Brass  &,  I.  Works  Co.  v.  Payne,  50  Ohio  St. 
115,  33  N.  E.  88,  19:  82 

12.  On  the  dissolution  of  a  partnership 
conducted  in  the  names  of  the  partners,  in 
the  business  of  an  insurance  agency,  neith- 
er partner  can  compel  the  other  to  pay  any- 
thing for  the  good  will  of  the  business,  al- 
though he  offers,  in  the  alternative,  to  give 
the  sum  demanded  for  the  interest  of  the 
other  partner,  but  each  is  left  free  to  con- 
tinue business  in  his  own  name.  Rice  v. 
Angell,  73  Tex.  350,  11  S.  W.  338,       3:  769 

13.  Where  the  legal  representative  of  a 
deceased  member  of  a  partnership  firm,  as 
such,  without  words  of  limitation,  joins  in 
the  sale  of  all  the  stock  and  fixtures  of  such 
firm  to  the  surviving  members  thereof,  sucli 
legal  representative  cannot  maintain  an  ac- 
tion against  such  survivors  for  the  good  will 
of  said  firm,  or  for  any  portion  thereof. 
Lobeck  v.  Lee-Clarke- Andreesen  Hardware 
Co.  37  Xeb.  158,  55  X.  W.  650,  23:  795 

14.  Upon  the  dissolution  of  a  partner- 
ship firm  by  the  death  of  one  of  its  mem- 
bers the  surviving  partners  may  .carry  on 
the  same  line  of  business,  at  the  same  pla«e, 
that  has  been  transacted  by  the  firm  with- 
out liability  to  account  to  the  legal  repre- 
sentative of  the  deceased  partner  for  the 
good  will  of  said  firm,  in  the  absence  of 
their  own  agreement  to  the  contrary.       Id. 

15.  The  good  will  of  the  firm's  business 
is  part  of  the  assets  of  the  partnership  on 
dissolution  of  the  firm  by  the  death  of  one 
of  the  partners,  and,  in  the  absence  of  any 
partnership  agreement  dealing  with  the 
matter,  the  personal  representatives  of  the 
deceased  partner  may  have  it  sold  as  part 
of  the  liquidation  of  the  assets  of  the  firm. 
Hutchinson  v.  Xav,  187  Mass.  262.  72  X.  E. 
974,  "  68:  186 

16.  Where  the  surviving  partner  of  a 
firm  dissolved  by  death  carries  on  business 
at  tho  old  stand  with  customers  of  the  old 
firm,  with  only  slight  changes  in  their  per- 
sonnel, for  nearly  two  years,  and  then  sells 
the  good  will  of  the  business  with  a  cove- 
nant to  do  all  he  can  to  hold  the  old  custom- 
ers for  the  transferee,  and  nf)t  to  engage 
in  a  competing  husiness  for  a  term  of  years, 
the  good  will  sold  is  his  own.  and  he  is  not 
bound  to  account  to  the  personal  repre-en- 
tativos  of  the  deceased  partner  for  even  a 
nominal   -uni.  Id. 

17.  Tilt'  ^ood  will  of  the  busiiness  passes 
to  surviviuLT  partners  upon  their  i)ui'clia-e 
of  the  interest  of  the  deceased  at  its  inven- 


toried and  appraised  value,  under  a  provis- 
ion of  articles  of  association  giving  them 
and  their  successors  the  right  and  privilege 
of  continuing  the  business  under  the  firm 
name.  Philbrook  v.  Newman,  114  Cal.  635, 
46  Pac.  742,  34:  265 


in.  Effect  of  Sale  or  Transfer  of  Good  Will. 

For  Editorial  Notes,  see  infra,  IV. 

18.  The  only  restraint  the  grant  of  good 
will  imposes  upon  the  grantor  is  to  prevent 
his  subsequent  employment  of  his  own  name 
so  as  to  deceive  and  mislead  the  public. 
Vonderbank  v.  Schmitt,  44  La.  Ann.  264,  lu 
So.  616,  15:  462 

19.  The  sale  by  a  foreign  firm,  of  its 
business  and  good  will  in  New  York,  with 
furniture,  fixtures,  supplies,  and  lease  oi 
premises,  including  the  right  of  the  pur- 
chaser to  designate  himself  as  successor  of 
the  firm,  with  the  further  agreement  to  sup- 
ply him  as  agent  with  goods  of  the  firm  for 
a  period  of  nearly  six  years, — does  not  de- 
feat the  right  of  siuch  firm,  or  the  successor 
to  its  business  in  Paris,  to  establish  again 
in  New  York,  thirty  years  after  the  sale, 
a  new  house  for  the  same  kind  of  business 
under  the  French  name  of  the  firm,  or  of 
its  successor,  which  describes  it  as  "of 
Paris."  Knoedler  v.  Glaenzer,  5  C.  C.  A. 
305,  14  U.  S.  App.  336,  55  Fed.  895,  20:  733 

20.  The  vendor  of  a  business  and  good 
will  may  establish  a  like  business  in  the 
same  place,  under  his  own  name,  in  the  ab- 
sence of  an  express  covenant  or  of  fraud, 
provided  he  does  nothing  to  injure  the  good 
disposition  of  the  public  towards  the  old 
place  of  business,  or  impair  any  of  the  ad- 
vantages which  the  purchaser  has  properly 
acquired  by  the  purchase  of  the  good  will 
of  the  old  customers.  Id. 

21.  Persons  have  no  right  to  represent 
their  business  as  the  same  formerly  con- 
duc^ted  by  them,  where  that  has  been  trans- 
ferred, with  all  of  its  assets,  to  other  par- 
ties, although  they  have  a  right  to  do  the 
same  kind  of  business.  Fish  Bros.  Wagon 
Co.  V.  Fish.  82  Wis.  546.  52  N.  W.  595, 

16:  453 

22.  The  sale  of  the  good  will  of  a  busi- 
ness and  the  personal  property  used  in  con- 
ducting it,  upon  which  appears  the  name  of 
the  seller,  will  not  prevent  him  from  resum- 
ing business  under  his"  own  name.  Ranft  v. 
Reimers.  200  111.  386.  65  N.  E.  720,  60:  291 

23.  One  who  sells  a  trade,  good  will,  and 
business,  covenanting  to  warrant  and  de- 
fend the  same,  cannot,  after  resuming  busi- 
ness, solicit  trade  from  his  former  custom- 
ers to  the  injury  of  the  buyer.  Id. 

24.  The  sale  of  the  good  will  of  a  part- 
nership at  the  instance  of  the  personal  rej)- 
ifsentative  of  a  deceased  partner,  as  part 
of  the  firm's  assets,  will  not  preclude  the 
surviving  partner  from  entering  into  a  com- 
lieting  business,  and  soliciting  trade  from 
the  customers  of  the  old  firm.  Hutchinson 
V.  Xay.  1S7  :Vla>s.  ■IC.l.  72  X.  E.  074.     68:  1R6 

2."i.  One   who  has   s.jld  the  good   will  of  a 
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business  to  persons  who  change  the  name 
under  which  it  is  conducted  has  a  right, 
upon  resuming  business  under  the  old  name, 
to  have  mail  directed  to  such  name  delivered 
to  him.  Ranft  v.  Reimers,  200  111.  386, 
65  N.  E.  720,  60:  291 

26.  One  who  sells  and  warrants  the  good 
will  of  a  business,  a  large  part  of  the  orders 
of  which  come  by  telephone,  cannot,  upon 
resuming  business,  appropriate  the  old  tele- 
phone number  to  the  injury  of  the  buyer. 

Id. 


IV.  Editorial  Notes. 

As  property.    3:  769.* 
ui  partnership,  transfer  of.     3:  769.* 
Implied  covenant  in  sale  of.     3:  770.* 
Rights  of  partners  after  sale  and  purchase 

of  good  will.     3:  770.* 
As  property;    must   pertain   to   established 
business;     as     subject     of 
transfer.    13:380.* 
Rights  in  respect  of,  on  dissolution  of  part- 
nership.   3:  770.* 
Name  of  business  establishment  as  part  of 
the  good  will  of  the  busi- 
ness.    15:  462. 
On  dissolution  of  partnership.     15:  463. 
By  death.     15:  463. 
Upon  dissolution  in  other  cases.  15: 

463. 
Appropriation  of  name  on  dissolu- 
tion   without    any    trans- 
fer of  good  will.     15:  464. 
Statutes     as     to     continuing     firm 
name.     15:  466. 
Taxation  of,  as  part  of  capital  stock.   58: 
566. 


GOVERNMENT. 


Separation  of  Powers  of,  see  Constitutional 
Law,  I.  e. 


GOVERNMENT    BUILDING. 

Jurisdiction  of  State  Court  over  Perjury  in, 

see  C-ourts.,  448. 


GOVERNOR. 


J-s  Party  to  Certiorari  Proceedings,  see 
Certiorari,  30. 

Proclanml  ion  of  Insurrection  by.  see  Insur- 
rection. 

ro7ioltisivpnp^=;  of  Proplamatinn' of,  see  Con- 
stihitiojial  Law.  21. 

.Tiiflifial  XotifP  of  Proclamation  by,  «ee  Evi- 
dfnfp.  1.  1). 

Certifiod  <"opy  of  Prorlnniation  of,  as  Evi- 
denco.  ^of  "F!\'iMonfo.  704. 

Approval  by.  of  Proiir.-od  Constitutional 
Aniomltnoiit.  >oo  ( Vm^t  ifntional  T.aw.  11. 

TntorforpTifc  of  ('Vmrt    wiMi.   soo  (V.in-r-;.   SH - 

Ordr'i-it'Lr  'I'l-nn'^ftT  nf  (''niivict .  sop  Criminal 
Law,  ■2;]8. 


Certificate  of  Election  by,  see  Elections,  271- 
273. 

Contest  of  Election  of,  see  Elections,  327. 

Presumption  as  to  Acts  of,  see  Evidence, 
605-607. 

Admissibility  of  Record  of  Acts  of,  see  Evi- 
dence, 844. 

Sufficiency  of  Finding  by,  in  Extradition 
Proceeding,  see  Extradition,  40. 

Hearing  before,  in  Extradition  Proceedings, 
see  Extradition,  29-31. 

Review  of  Determination  of,  in  Extradition 
Proceedings,  see  Habeas  Corpus,  36-38. 

Injimction  against,  see  Injunction,  252,  312, 
313. 

Choice  of,  by  Legislature,  see  Legislature,  8. 

Mandamus  to,  see   Mandamus,  45-52. 

As  Relator  in  Mandamus  Proceedings,  see 
Mandamus,  168. 

Holding  Over  after  Expiration  of  Term,  see 
Officers,  98-100. 

Removal  of,  from  Office  of  Mayor,  see  Of- 
ficers, 136. 

Quo  Warranto  as  to  Office  of,  see  Quo  War- 
ranto, 18. 

Approval  of  Statute  by,  see  Statutes,  20-22, 
33. 

On  Gas  Meter,  see  Estoppel,  156;  Gas,  25, 
26. 

Powers. 

To  Veto  Items  of  Appropriation  Bill,   see 

Appropriations,  21-23;   Courts,  495. 
To  Order  Special  Term  of  Court,  see  Courts. 

313. 
To  Require  Opinion  from  Court,  see  Courts, 

321. 
To  Pardon,  see  Criminal  Law,  IV.  h. 
To    Suspend   Writ   of   Habeas   Corpus,    see 

Habeas  Corpus,  5,  13. 
To  Appoint  and  Assign  Judges,  see  Judges, 

58. 
To   Determine   Necessity   of   Extraordinary 

Session,  see  Legislature,  •  9. 
To  Call  out  Militia,  see  Militia,  7. 
To  Appoint  Officers,  see  Constitutional  Law, 

284,  295-297;  Officers,  43-46,  49-53,  01. 
To  Appoint  Suspended  Officer,  see  Officers, 

154,  155. 
To   Remove   Officers,   see   Officers,    118-121, 

128,  149,  150. 
Delegation  of  Power  to,  see  Constitutional 

Law,  169,  170. 
Interference    with    Power    of,    to    Appoint 

Judges,  see  Courts,  238. 
Partial    Invalidity    of    Statute    as    to,    see 

Statutes,  107",  108. 
See  also  infra,  Editorial  Notes. 

1.  The  goveraor  may,  at  common  law, 
isrsue  a  warrant  for  the  return  of  a  con- 
vict who  has  violated  the  conditions  under 
which  he  was  discharged  from  imprisonment. 
Re  Conditional  Dischartre  of  Convict,  73  Vt. 
414,  51   Atl.   10,  56:  658 

2.  A  jjovprnor's  implied  authority  does  not 
extend  to  the  employment  of  counsel,  at  the 
pvpcn^e  of  the  state,  to  assist  in  drafting 
liroposed  amonrlmpnts  to  the  s*-ate  Constitu- 
tion. Cahill  V.  Board  of  State  Auditors. 
!-27   Mi.h.  4S7.  S6  X.  W.  0.50,  5.",:  493 

^.  Tlip  pfovprnor  has  no  power  to  adjourn 
the  legislature,  when  there  has  been  no  dis- 
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agreement  between  the  two  houses,  under 
Ky.  Const.  §  36,  providing  for  sessions  to  be 
held  at  the  seat  of  government,  "except  in 
case  of  war,  insurrection,  or  pestilence, 
when  it  may,  by  proclamation  of  the  gov- 
ernor, assemble  for  the  time  being  else- 
where," which  seemsi  to  refer,  not  to  an  ad- 
journment, but  to  a  provision  for  a  place  to 
assemble  and  organize,  and  §  80,  authorizing 
him  to  adjourn  the  legislature  in  case  of 
disagreement  between  the  two  houses  with 
respect  to  the  matter.  Taylor  v.  Beckham, 
108  Ky.  278,  56  S.  W.  177,  49:  258 

Filling   office  -on   illness   or   resignation   of 

governor. 
Election  of  Mayor  to  Office  of,  see  Officers, 

27,  34. 
Right  of  President  of  Senate  to  Act  as,  see 
Officers,  69. 

4.  Illness  of  the  governor  of  the  state, 
which  disables  him  from  performing  the  du- 
ties of  his  office,  constitutes  a  vacancy  dur- 
ing which  the  president  of  the  senate  shall 
exercise  the  powers  of  the  office,  under  N. 
H.  Const,  art.  49,  making  such  provision 
"whenever  -the  chair  of  the  governor  shall 
become  vacant  by  reason  of  his  death,  ab- 
sence from  the  state,  or  otherwise."  Bar- 
nard v.  Taggaat,  66  N.  H.  362,  29  Atl.  1027, 

25:  613 

6.  Upon  the  resignation  of  the  governor 
of  the  state  the  president  of  the  senate  does 
not  become  governor  in  the  constitutional 
sense,  under  N.  J.  Const,  art.  5,  cl.  12,  pro- 
viding that  in  case  of  the  death,  resigna- 
tion, or  removal  of  the  governor  the  powers, 
duties,  and  emoluments  of  the  office  shall 
devolve  upon  th*  president  of  the  senate, 
and  in  case  of  the  death,  resignation,  or  re- 
moval of  the  latter,  ther  upon  the  speaker 
of  the  house  of  assembly,  until  another  gov- 
ernor shall  be  elected  and  qualified;  and  it 
the  president  of  the  senate  resigns  his  of- 
fice as  senator  he  can  no  longer  exercise  the 
functions  pertaining  to  the  executive  office, 
and  thereupon  the  powers,  duties,  and 
emoluments  of  that  office  devolve  upon  the 
speaker  of  the  house  of  assembly.  State, 
Clifford,  Prosecutor  v.  Heller  (M.  J.  Sup.) 
63  N.  J.  L.   105,  42  Atl.   155,  57:  312 

Death  of  governor  pending  election  contest. 

6.  The  death  of  a  governor  elect  pending  a 
contest  to  determine  the  election  of  governor 
and  lieutenant  governor  will  not  defeat  the 
right  of  the  person  elected  lieutenant  gov- 
ornor  to  have  the  contest  determined  and 
thus  entitle  him  to  the  office  of  governor. 
Taylor  v.  Beckham,  108  Ky.  278,  56  S.  W. 
177,  49:  2555 

Editorial  Notes. 

Power  of,  to   adjourn   legislature.     22:  716. 

How  far  sickness  constitutes  a  vacancy  in 
office  authorizing  perform- 
ance of  the  duties  of  the 
offire  by  another.    25:  613. 

Power  to  disband  militia.     23:  510. 

Power  to  cmplov  counsel  for  the  state, 
"or):  403. 

Rpturn  of  bill  by  governor.     11:491.* 

Withdrawal  of  bill  from.     14:  251 


Power  to  veto  part  only  of  the  statute. 
55:  882. 

Right  to  sign  bill  after  adjournment  of  leg- 
islative bodies.    37:391. 

Mandamus  to.    3:  777;*  11:  763.* 


GRACE. 

See  Days  of  Grace. 


GRADE  CROSSINGS. 

Presumption  as  to,  see  Evidence,  169. 

Requiring  Railroad  to  Conform  to  Grade  of 
Street,  see  Municipal  Corporations,  171- 
176. 

Power  to  Abolish,  see  Municipal  Corpora- 
tions, 164,  170. 

Abolition  of,  see  Railroads,  62-68. 


GRADUATION. 


Of    Medical    Student,    see    Physicians    and 
Surgeons^  6. 


GRAIN. 

In  Elevator,  Taxation  of,  see  Taxes,  51. 

Storage  of,  see  Warehousemen. 


GRAIN  ELEVATORS. 


Power  of  State  to  Own,  see  Constitutional 

Law,  301. 
In  General,  see  Elevators,  I. 


♦  •» 


GRANARY. 

Burglarious  Entry  of,  see  Burglary,  3. 

#•» 

GRANDCHILD. 

Implied  Contract  to  Pay  for  Services  by,  see 
Contracts,  17. 

Inheritance  by,  see  Descent  and  Distribu- 
tion, 37. 


GRAND    JURY. 

I.  In  General. 

II.  Xumber. 
III.  Summoning,  Impaneling,  and  Discharge. 
IV.  O^ifil'fiffitions  and  Exemptions. 

V.  Editorial  Notes. 

Presumption   as  to,   on  Appeal,   see  Appeal 
and  Error,  449. 
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Commitment  for  Refusal  to  Testify  before, 
see  Contempt,  60. 

Attacking  Charge  to,  see  Contempt,  25,  26. 

Right  to  Prosecute  Without  Indictment 
by,  see  Criminal  Law,  II.  d. 

Right  to  Inspect  Ballot  Box,  see  Elections, 
276.  • 

Legality  of  De  Facto  Jury,  see  Habeas  Cor- 
pus, 25. 

Competency  of  Grand  Juror  to  Act  as  Trial 
Juror,  see  Jury,  91. 

Time  to  Object  to  Errors  Before,  see  New 
Trial,  7. 

Special  Legislation  as  to,  see  Statutes,  398, 


I.  In  General, 

For  Editorial  Notes,  see  infra,  §§  2,  6,  7. 

Conduct  of  proceedings. 

1.  It  is  not  necessary  that  a  foreman  be 
again  appointed  for  a  grand  jury  or  the 
oath  readministered  to  him  or  to  the  other 
members  as  a  body,  where,  after  the  grand 
jury  have  been  sworn,  a  member  is  dis- 
charged on  account  of  sickness,  and  an- 
other person  having  the  legal  qualification 
is  sworn  in  his  stead,  as  provided  by  Ohio 
Rev.  Stat.  §  7202.  State  v.  Thomas,  61  Ohio 
St.  444,  56  N.  E.  276,  48:  459 

2.  The  presence  of  the  stenographer  of 
the  state's  attorney  in  the  grand-jury  room 
during  the  taking  of  the  testimony  of  wit- 
nesses, and  the  taking  and  transcribing  of 
such  testimony  in  full,  will  not  abate  the 
indictment,  in  the  absence  of  statutory  re- 
quirement or  prejudice  to  the  accused.  State 
V.  Brewster,  70  Vt.  341,  40  Atl.  1037, 

42:  444 
Recalling  after  adjournment. 
For  Editorial  Notes,  see  infra,  V.  §  2. 

3.  A  grand  jury  which  has  been  adjourned 
to  the  next  term  of  court  "unless  sooner 
called  by  the  court"  may  be  recalled  for  the 
purpose  of  considering  other  cases  before 
the  termination  of  the  existing  term,  al- 
though the  statute  provides  that  the  jury 
shall,  on  completion  of  its  business,  be 
discharged.  State  v.  Phillips,  119  Iowa, 
652,  94  N.  W.  229,  67:  292 
Testimony  of. 

4.  Tliat  one  of  the  grand  jurors  is  one  of 
the  witnesses  upon  whose  testimony  an  in- 
(lictiiicnt  is  found  will  not  render  the  indict- 
ment void.  Com.  v.  Hayden,  163  Mass.  453, 
40  X.  E.  846,  28:  318 
Finding  second  indictment. 

Power  to  Return  Second  Indictment  without 
Ileai'iiig  Witnesses,  see  Criminal  Law, 
83. 

5.  A  second  iiKiictiiicnt  iriay  ])e  found, 
after  the  dismissal  of  an  itulict  iiient  on  rao- 
lioii  of  tlio  county  attorney,  by  the  same 
gi-aiid  jury  for  the  sanic  ollciivr  on  tlu>  cvi- 
(Icnee  on  wliicli  ilic  foi-nicr  indii-fmcnt  was 
found,  without  T-cc(>ivint;'  any  additional  evi- 
dence. State  v.  Peterson,  01  Minn.  73,  63 
N.  W.   171,  28:  324' 


II.  Number. 

Number  oi  jurors. 

Law  Changmg,  as  Ex  Post  Facto,  see  Con- 
stitutional Law,  103. 
For  Editorial  Notes,  see  infra,  V.  §  3. 

6.  An  indictment  found  by  a  grand  jury 
consisting  of  twenty-two  persons  only,  in- 
cluding the  foreman,  is  bad  on  demurrer 
under  the  Maryland  local  law  of  Prince 
George  county,  §  179,  providing  that  twenty- 
three  persions  shall  constitute  the  grand 
jury,  since  such  statute  is  not  merely  di- 
rectory, but  mandatory,  and  abrogates  the 
common-law  rule  which  allows  any  num- 
ber from  thirteen  to  twenty-three.  State 
V.  Vincent,  91  Md.  718,  47  Atl.  1036,    52:  83 

7.  The  grand  jury  guaranteed  by  Nev. 
Const,  art.  I,  §  8,  is  a  common-law  grand 
jury;  and  a  statute  providing  that  ten 
persons  shall  constitute  a  grand  jury,  of 
whom  eight  may  find  an  indictment,  is  un- 
constitutional. State  V.  Hartley,  22  Nev. 
342,  40  Pae.   372,  28:  33 

8.  An  indictment  is  not  void  because  pre- 
sented by  a  jury  of  five  persons  in  a  county 
where  the  statute  requires  seven, — espe- 
cially where  all  concur,  and  under  the  stat- 
ute five  of  the  seven  could  present  a  valid 
indictment,  and  failure  to  make  timely  ob- 
jection will  waive  the  irregularity.  State 
V.  Belvel,  89  Iowa,  405,  56  N.  W.  545,  27:  846 
Number  necessary  to  find  indictment. 

See  also  supra,  7. 

For  Editorial  Notes,  see  infra,  V.  §  6. 

9.  A  statute  making  a  concurrence  of 
less  than  twelve  members  of  the  grand 
jury  sufficient  to  the  finding  of  an  indict- 
ment is  unconstitutional  under  the  provision 
of  the  North  Carolina  Constitution,  requir- 
ing an  indictment  for  a  criminal  charge,  as 
this  implies  an  indictment  by  a  common- 
law  grand  jury.  State  v.  Barker,  107  N.  0. 
913,  12  S.  E.  115,  10:  50 


III.  Summoning,  Impaneling,  and  Discharge. 

Due  Process  in  Organization  of,  see  Con- 
stitutional Law,  810. 

Waiver  of  Objection  to  Panel  of,  see  Crim- 
inal Law,  132. 

For  Editorial  Notes,  see  infra,  V,  §  2. 

List. 

See  also  infra,  14. 

10.  Two  separate  lists  of  grand  and  petit 
jurors  following  one  heading  and  certified 
to  by  only  one  certificate  is  a  compliance 
with  Minn.  Gen.  Stat.  1894,  §  673,  requiring 
the  county  commissioners  to  make  out  sepa- 
rate lists  of  grand  and  petit  jurors,  which 
lists  shall  be  certified  and  signed  by  the 
chairman  of  the  board.  State  v.  Peterson, 
61  Minn.  73,  63  N.  W.  171,  28:  324 
Locality    drawn   from. 

11.  Having  more  members  from  a  civil 
township  on  the  grand  jury  than  the  law 
permits  is  not  merely  technical  error  for 
which  the  siupreme  court  cannot  reverse  a 
conviction  upon  an  indictment  found  by  it. 
State  V.  Russell,  90  Iowa,  569,  58  N.'  W. 
915,  28:  195 
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12.  An  indictment  found  by  a  grand  jury 
two  persons  of  which  were  unnecessarily 
from  the  same  civil  township,  is  void  under 
a  statute  which  says  that  not  more  than 
one  person  shall  be  drawn  as  a  grand  juror 
from  any  civil  township  excepting  where 
necessary  because  more  jurors  are  required 
than  there  are  townships  in  the  district,  and 
which  makes  it  the  duty  of  the  oflficer  to  re- 
ject all  superfluous  names  drawn  from  any 
township.  Id. 
Drawing  for  adjourned  term. 

13.  A  grand  jury  for  an  adjourned  term 
of  the  district  court  in  Minnesota  may  le- 
gally be  drawn  from  forty-nine  names, 
where  the  number  has  been  so  reduced  by 
the  drawing  of  the  grand  jury  for  the  regu- 
lar terra,  which  has  been  discharged,  and 
the  county  commissioners  have  not  met 
thereafter  before  the  drawing  of  grand 
jurors  for  the  adjourned  term.  State  v. 
Peterson,  61  Minn.  73,  63  N.  W.  171,  28:  324 

14.  A  new  venire  of  grand  jurors  to  serve 
for  an  adjourned  term  of  the  district  court 
may  be  drawn  from  the  regular  jury  list 
selected  by  the  county  commissioners  and 
certified  and  filed  with  the  clerk  of  the 
court,  under  Minn.  Gen.  Stat.  1894,  §  4850, 
providing  that  the  court  may  direct  grand 
jurors  "to  be  drawn"  and  summoned  for  an 
adjourned  term.  Id. 
Showing  mode  of  drawing. 

15.  The  records  of  the  court  need  not 
show  how  or  by  whom  grand  jurors  were 
selected  and  drawn,  as  the  presumption  is 
that  that  duty  was  regularly  performed 
bv  the  proper  officers.  State  v.  Thomas,  61 
Ohio  St.  444.  56  X.  E.  276,  48:  459 
Effect  of  irregularity  in  drawing. 

First  Objecting  to  Irregularities  on  Appeal, 

see  Appeal  and  Error,  593. 
For    Editorial    Notes,    see   infra,   V.    §   2. 

16.  An  indictment  will  not  be  held  in- 
valid because  one  of  the  grand  jurors,  who 
was  not  disqualified  to  serve,  had  been  ir- 
regularly drawn,  his  name  having  been 
placed  or  left  in  the  box  after  it  had  been, 
by  vote  of  the  town,  ordered  to  be  struck 
from  the  list  prepared  bv  selectmen.  Com. 
V.  Brown.   147  Mass.  585.'  18  N.  E.  587, 

1 :  620 
Discharge. 

17.  The  discharge  of  the  grand  jury  upon 
motion  of  the  county  attorney,  upon  the 
ground  that  two  of  the  jurors  resided  in  the 
same  civil  township,  is  not  such  an  adjudi- 
cation of  the  illegality  of  the  grand  jury 
as  to  defeat  the  indictments  found  bv  it. 
State  V.  Russell.  90  Iowa.  .iOfl,  58  X.  W.'  915. 

28:  195 

18.  The  district  court  has  power  to  dis- 
charge the  grand  jury  impaTicled  at  a  regu- 
lar general  term  of  the  district  court,  ad- 
journ the  term  to  n  future  day.  and  order  a 
new  venire  of  grni"  '  jurors  to  he  drawn  and 
sumnioiied  for  sucii-  ndiniirncd  term,  \inder 
Minn.  On.  Stat.  1804.  §  48.i0.  providing 
that  the  Jiuluo  may  dii-ect  srniid  jurors  to 
be  drawn  and  sunitnoned  for  any  adjourned 
or  special  term  in  the  niaiiiier  pi-osi-rihcl 
bv  law.  State  v.  Petcr^mi.  fil  ^rinii.  7-i. 
6.i  X.  W.   171.  28:  324 


rV.  Qualifications  and  Exemptions. 

Exemptions. 

19.  That  a  person  exempt  from  jury  duty 
serves  as  a  grand  juror  does  not  render  tlie 
action  of  the  jury  in  finding  an  indictment, 
void.  Com.  v.  Hayden,  163  Mass.  453,  40  N. 
E.  846.  28:  318 
Disqualification. 

For  Editorial  Notes,  see  infra,  V.  §  4. 

20.  That  a  brother  of  the  man  whose  wife 
is  indicted  for  adultery  was  upon  the  grand 
jury  which  found  the  indictment  is  not,  un- 
der the  Iowa  statutes,  ground  for  quashing 
the  indictment.  State  v.  Russell,  90  Iowa, 
569,  58  N.  W.  915,  28:  195 


V.  Editorial  Notes. 

§  I.  Generally. 

What  is  an  infamous  crime  within  consti- 
tutional    requirement     as 
to    grand    jury.      17:  764. 
Fact  that   trial   juror   was   member  of  the 
grand  jury  as  ground  for 
new  trial.     18:  478. 
§  2.  Organization  of. 
Pleading  and  practice,  generally.  27:  776. 

Mode.     27:776. 

Party.     27 :  777. 

Time.     27:777. 
Writ;  summons;  officer.     27:  778. 

Precept;   venire.     27:  778. 

Form.     27:  778. 

Seal.    27:779. 

Ofllcer.     27:779. 

Oath.    27:  779. 

Summons;    service;    return.    27:  779. 

Name.     27 :  780. 

Time.     27 :  780. 
Excusing  and  completing  panel.     27:  780. 

Discharging   and   excusing   from   panel. 
27 :  780. 

Power  to  complete  paneL     27:  780. 

Class.     27:781. 
Drawing.     27:  781. 

Irregularities.     27:  781. 

Certificate.     27:782. 

Manner.     27:  782. 
Mode.     27 :  782. 
Machinery.     27 :  782. 

Notice.     27:  783. 

Number.     27 :  783. 

Name.      27:78.3. 

OfKcers.     27:783. 

Oath  to  officers.     27:  784. 

Officer's  presence.     27:  784. 

Fraud.     27 :  785. 

PoAver  to  draw.     27:  785. 
Time  and  term.     27:  785. 

Adjournment.     27:  785. 

First   dav;    first  week;    first  term.    27: 
786. 

Legal   term.     27:  786. 

'I'imo  limited.     27:  786. 

Prior  to  term.     27:  786. 

Time    dc-^ionated.      27:787. 
Reconvening.     27:787. 
Court.     27:  787. 
Si)ecial  term.     27:  787. 
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Special  grand  jury.     27:  787. 
Oath.    27:  788. 

Affirmance.     27:  788. 

Form.     27 :  788. 

Objection    that    grand    jury    was    not 
sworn.     27:  789. 

Time    and    person    administering.      27: 
790. 

"Then  and  there."    27:  790. 
§  3.  Number  necessary  to  form  grand  jury. 
Generally.     27:  846. 

Power  of  legislature  to  change  number  of 
grand   jurors    required    at 
common  law.     27:  846. 
Rule  in  various  states.    27:  847. 
English  cases.     27:  852. 
§  4.  Qualifications  of  grand  jurors. 
Alien.     28:  195. 
Citizen.     28:  196. 
Residence.    28:  196. 
Voter.     28:  196. 

Freeholders   and   householders.     28:  197. 
Taxpayers.    28:  198. 
Locality.     28:  198. 

Ck)unty.     28:  198. 

Apportionment.    28:  198. 

Courts.     28:  199. 
Exemption.     28:  199. 

Age.     28:  199. 

Officers.     28:  200. 

Owner  of  grist-mill.    28:  200.  • 

Bias.     28:200. 

Opinion  and  prejudice.     28:  200. 

Connection    with    previous    trial.      28: 
201.  "~ 

Interest.     28:  201. 

Prosecutor.    28:  201. 

Relation.     28:   202. 

Suitor.     28:  202. 

Conscientious   scruples.     28:  202. 
Prior   service.      28:  202. 
Bystanders.     28:  203. 
DisqTialification   for  crime.     28:  203. 
Nejrroes.     28:  204. 
Women.     28:  204. 

Pleading    and    practice    generally.      28:  204. 
Ignorance.     28:  205. 
Loyalty.     28:  205. 

Right  of  women  to  serve  on.     38:  214. 
§  5.  Number  necessary  to  concur  in  finding 

indictment. 
Effect    of   indorsemont    "true   bill."      28:  33. 
Record  of  liiuliiig.     28:  .'^4. 
Concurrence   by   twelve    grand    jurors.      28: 

.'34. 
Impeaching    iiidictment    by     showing    that 
twelve  did  not  concur.  28: 

Concurrence  by  j)ro])er  nuiiiber  of  grand 
jurors,  as  to  the  parties, 
crimes,  counts,  aiid  de- 
gree    of     prime     charged. 

2S:  .37. 
rononrrcnpo   by    inai^i'ily    -wlicii    gr.'uid    jury 
o\(■('(^•ls    twenty  tlirpo.    28: 

rrM\'i-.iiii)«     for     rDTif'irrcnco     liv     lp>s     thai] 
tvclvo.      2S:  .37. 
C<->Tisntiin<.iKiI   Mii.-ii,)!i<.      2S:  3S. 
Statutes  and  Cuiistiiutions.     28:  38. 


§  6.  Competency  of  evidence  before. 
Confessions,  admissions,  and  refusal  to  testi- 
fy.    28:  318. 
Accused.     28:  318. 
Accomplices  and  joint  defendants.     28:' 

319. 
Evidence  of  criminals,    28:  319. 
Depositions  and  affidavits.    28:  319. 
Documents.     28:  320. 
Minutes.     28:  320. 
Swearing  of  witnesses.  28:  320. 
Witnesses  generally.    28:  321. 
Prosecutor.    28:  322. 
Wife  as  witness.    28:  322. 
Hearing  witnesses  in  open  court.     28:  323. 
Indictment  on  evidence  partly  incompetent. 

28:  323. 
Physicians.     28:  323. 
Evidence,  generally.     28:  323. 
Rumor.     28:  323. 
Time.     28:  323. 

§  7.  Sufficiency  of  evidence  to  sustain  in- 
dictment. 
Indictment  on  knowledge  of  grand  jury.  28: 

324. 
Evidence  on  re-indictment.     28:325. 
No  evidence.    28 :  325. 
Prosecutor.    28:  326. 
Amount   of   evidence   necessary   to    sustain 

an  indictment  in  general. 

28:  326. 
Witnesses  for  defense.     28:  327. 
§  8.  Improper  influence  or  interference  with. 
By  charge  to  grand  jury.     28:  367. 
By  prosecuting  attorneys.     28:  368. 
By  deputy  and  assistant  prosecutors.     28: 

370. 
By  attorneys,  generally.    28:  370. 
By  bailiff,  messenger,  and  officer.     28:  371. 
By  clerk.     28:  371. 
By  stenographer.    28:  371. 
By  interpreter.     28:  372. 
By  other  persons  present.     28:  372. 


GRAND  LODGE. 


See  Lodge. 

^>» 

GRANDMOTHER. 

Right  to  Custody  of  Corpse,  see  Corpse.  16. 


GRAND  PARENT. 


Right   of,   to   Custody  of  Children,   see   In- 
fants, 27,  35. 


GRANT. 

Of  Land,  see  Bninidarios,  31.  .35.  41-50. 
Of  Rooms  in  r)uilding.  see  Btiildinirs.  43.  44 
livip.iirinpiit  of.  see  Constitutional  Law.  1178 
Ly   State  to  School,   Consideration    for.   spo 
Contracts,  36. 


GRAPE  VINES- GROUND  RENTS. 
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Parol    Evidence   to   Restrict,   see    Evidence, 

113!). 
Presumption  of.  see  Evidence,  716-722. 
Of  Fines,  etc.,  to  County,  see  Fines,  4. 
Under  Treaty  with  Indians,  see  Indians,  6. 
Of  Public  Land,  see  Public  Lands. 
Of  Land  under  Water,   see  Ejectment,  34; 

Waters,   I.  c,  4,   d. 
Of  Water  Right  by  individuals,  see  Waters, 

n.  j. 


GRAPE   VINES, 


Contract  for,  see  Contracts,  350a. 

#-•-» 

GRASS. 

In  Highway,  Ownership  of,  see  Highways, 
188,  189. 


GRATE. 

In  Sidewalk,  Liability  for  Injury  by,  see 
Highways,  330,  331. 

Over  Sewer,  Injunction  against,  see  Injunc- 
tion, 375. 


GRAVEL. 

Bond  Securing  Right  to  Take,  from  Beach, 
see  Common,  2. 

Due  Process  in  Taking  of,  see  Constitutional 
Law,  870. 

Right  of  Abutting  Owner  to  Remove,  see 
Highways,  34. 

Conversion  of,  see  Trover,  7. 

Assignability  of  Right  of  Action  for  Con- 
version of,  see  Assignment,  9. 

Estoppel  to  Recover  for  Conversion  of,  see 
Estoppel.  114,  131. 

In  River  Bed,  Right  to,  see  Waters,  94,  95. 


GRAVEL  ROADS. 


See  also  Tolls  and  Toll  Roads. 

1.  Property  in  a  city  can  be  taxed  by  a 
county  board  of  turnpike  directors,  to 
repair,  maintain,  and  pay  for  material  for 
free  gravel  roads  for  turnpikes  within  the 
county  although  situated  wholly  without 
the  limits  of  the  corporation,  where  the 
statutes  make  the  taxing  district  consist 
of  the  whole  county.  Byram  v.  Marion 
County,  145  Tnd.  240'.  44  N.  E.  357,  33:  476 

2.  It  is  for  the  legislature,  and  not  for 
the  court,  to  determine  whether  or  not  city 
property  included  in  a  taxing  district  under 
a  gravel  road  statute  is  benefited  by  the  re- 
pair of  the  gravel  roads  although  they  are 
outside  of  the  city.  Id. 


3.  The  exemption  of  city  property  from 
taxes  for  roads  or  bridges  under  Ind.  act 
1867,  §  61,  as  amended  by  Tnd.  act  1891,  ex- 
tends only  to  the  ordinary  road  taxes,  and 
not  to  taxation  for  free  gravel  roads.     Id. 


GRAVES. 

Charitable  Trust  for,  see  Charities,  42,  43. 
Directing    Removal    of    Corpse    from,    see 

Corpse,  2-5. 
See  also  Cemeteries. 


GRAVEYARD. 


See  Cemetery. 


GREAT  POND. 


Easement  in  Roadway  to,  see  Easements,  36. 
Right  to  Ice  on,  see  Ice,  3,  10,  14,  18. 
Injunction    against    Withdrawal    of    Water 

from,  see  Injunction,  222. 
Rights  in.  Generally,  see  Waters,  I.  c,  3. 
Riparian  Rights   in,  see  Waters,   261,  265, 

266. 


GREENHOUSE. 


Contract  to  Supply  Water  for  Heating  of, 
see  Municipal  Corporations,  285. 

Municipal  Liability  for  Failure  to  Supply 
Water  for,  see  Municipal  Corporations, 
641. 


GRIP. 


See  Cable  Railway. 


GROSS. 

Easement  in,  see  Easements,  4,  5,  70,  71; 
Waters,  341. 


»>  » 


GROSS  IMMORALITY. 

Wliat  is,  see  Immorality. 

■*•* 

GROSS  NEGLIGENCE. 

See  Negligence,  29-32. 

♦  «  » 

GROUND  RENTS. 

Decree  in  Equity  Permitting  Future   Sales 
of,  by  Trustee,  see  Trusts,  141. 
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GROUSE  ;  GUARANTY,  I. 


Editorial  Notes. 

Effect     of    condeimiation     upon     rights     in. 
21:  221. 


GROUSE. 

Possession  of,  as  an  Offense,  see  Game  Laws, 
4. 


GUARANTY. 


I. Validity;  Construction;  Effect. 
II.  Revocation;   Conditions;   Discharge. 
III.  Editorial  Notes. 

Of  Genuineness  of  Signature  on  Commercial 

Paper,   see   Banks,    141-14.5;    Bills   and 

Notes,  99-101. 
Of  Fidelity  of  Employees  or  Corporate  Of- 

ticers,  see  Bonds,  IT.  b. 
Of  Preferred  Stock,  see  Building  and  Loan 

Associations,    11. 
Of  Freedom  of  Speech,  Press  and  Worship, 

see  Constitutional  Law,  II.  d. 
Of  Right  to  Life,  Liberty  and  Property,  see 

Constitutional  Law,  II.  b. 
Uf  Dividend^,  see  Corporations,  520-.522,  724. 
As  to  Per  Cent  of  Insurance  to  be  Kept,  see 

Insurance,  493. 
Of  Right  to  Jury  Trial,  see  Jury,  I. 
Of    Street    Pavement,    see    Public    Improve- 
ments, 28-30.  33-36. 
Right  of  Action  against  Assignee  for  Credit- 
ors as  Guarantor,  see  Assignments  for 

Creditors.   92. 
By  Bank,  see  Banks.  32.  55.  276,  303. 
Stipulation    on    F.;icp   of   Note    as.    see   Bills 

and  Notes.  3. 
Of  Note,  see  Bills  and  Notes.  62.  97.  116,  181, 

225. 
Of  Attorney's  Fees,  see  Bills  and  Notes,  108. 
l>y  ^Married  Woman.  Conflict  of  Laws  as  to. 

see  Conflict  of  Laws,  119. 
Stipulation  as  to  Conclusiveness  of  I]vidence, 

see  Contracts.  442. 
Statute   of   Frauds   as   to.   see   Contracts.   I. 

e.    2. 
As  Wager  Contract,  see  Contracts.  520. 
Writing   Contract    of.    over    Blank    Ijidorse- 

niont.  SOP  Coiit  rncts.  21  ti. 
E^tciiipcl   a-;  to.   <('('  K-t.ippfl.   150. 
l'>nr(lcii    (if    Shdwiiii:    Lack    of    Diligoneo.    see 

l-'\iilciic('.    5.'!0. 
\',y   Partii";    Interotod   in   Decedent's   l^fate. 

-ce    I'A'ecutnr-   ami   Administ  rat  i)r~.    15."i. 
P)y    Ad  iiiini<(  I'al  ni--.    -ce    l\\e(u1  ni--    and    A(l 

iiiiiii-i  rat  ni<     .11. 
r>v   Mairiei]  Wi.inaii.  -cc   [lu-l)aM(l  ami  ^A'ife, 


TliJrd      l'ci--Mi, 


<\     Acti, 


Milii'irjat  iirt;    of   (  .iia  I'a  III  rir.    -ice    Siil iri  iL;a1  inn 

\  I. 
-ee    also    Surety    Cunipanies. 


I.  Validity;  Construction;  Effect. 

For  Editorial  Notes,  see  infra,  III.  §  1. 

1.  A  guaranty  by  the  owners  of  a  manu- 
facturing plant  that  an  invoice  will  show 
a  certain  surplus  of  assets  over  liabilities 
at  the  beginning  of  the  next  month,  which 
is  made  during  the  negotiation  of  a  contract 
for  the  removal  of  the  plant  to,  and  oper- 
ation of  it  in,  a  certain  town,  if  acted  upon, 
imposes  upon  the  owners  of  the  plant  the 
obligation  of  making  the  invoice,  the  fail- 
ure to  do  which  within  a  reasonable  time 
will  constitute  a  breach  of  their  contract. 
Ft.  Wayne  Electric  Light  Co.  v.  Miller,  131 
Ind.  499,  30  N.  E.  23,  14:  804 

2.  A  guaranty  obtained  by  fraud  from  an 
intoxicated  person  who  is  chargeable  with 
negligence  may  be  enforced  against  him  by 
an  innocent  party  who  has  acted  to  his 
prejudice  upon  the  faith  of  the  guaranty, 
which  was  addressed  to  him.  Page  v. 
Krekey,  137  N.  Y.  307,  33  N.  E.  311,  21 :  409 

3.  A  guaranty  of  dividends  of  a  corpora- 
tion for  a  term  of  years,  made  by  the  man- 
ager to  persons  who  were  formerly  his 
competitors  in  business,  which  the  corpora- 
tion has  been  formed  to  continue  under 
what  is  substantially  a  partnership  arrange- 
ment, while  both  parties  are  prohibited 
from  becoming  interested  in  competing  busi- 
ness during  that  period,  implies  the  exist- 
ence of  the  corporation  during  the  time 
specified,  capable  of  earning  and  declaring 
dividends.  Lorillard  v.  Clvde,  142  N.  Y.  456, 
37  N.  E.  489,  24:  113 

4.  Fraudulent  concealment  of  material 
facts  which  will  release  a  guarantor  must  be 
in  respect  to  such  facts  as  necessarily  ope- 
rate as  an  inducement  to  the  guarantor  to 
bind  himself,  and  which  immediately  affect 
his  liability  and  bear  directly  on  the  par- 
ticular transaction  for  which  the  obligation 
is  given.  Lachman  v.  Block,  47  La.  Ann. 
505,  17  So.  153,  28:  255 
Consideration. 

See  also  Contracts,  42,  80. 

5.  Continued  extension  of  credit  to  a 
merchant  is  a  sufficient  consideration  to 
support  a  guaranty  by  a  third  person  of 
payment  of  what  has  already  accrued,  as 
well  as  what  will  accrue  in  the  future,  where 
the  entire  contract  is  part  of  one  transaction 
and  evidenced  bv  one  instrument.  Cowan 
V.  Roberts.  134  N.  C.  415.  46  S.  E.  979. 

65 :  729 
Relation  of  parties. 

6.  A  guaranty  of  the  amount  of  dividends 
that  shall  be  received  from  stock,  made  by 
the  seller  as  an  inducement  to  the  purchase 
iif  tlie  stock,  is  an  original,  and  not  a  col- 
lateral. >indertakin2;  and  the  guarantors 
a  If    principals,    and    not    sureties,    in    such 

.MiL'ation.     Kernochan  v.  "Murray.  Ill  N.  Y. 
:!nfi,'  IS  X.  !•;.  SfiS.  '  2:  183 

7.  'llie  words.  "T  guarantee  payment  of 
tile  foregoing  bond."  with  signature  and 
-eal.  written  at  tlie  foot  of  the  bond  of  an- 
ntlier  person  under  seal,  constitute  a  sepa- 
rate sealed  instrument,  the  siirner  of  which 
can  be  sued  as  a  principal  obligor,  and  not 


GUARANTY,  II. 
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merely  ns  surety  to  the  preceding  bond; 
and  such  action,  tlierefore,  is  not  barred 
in  three  years  by  the  North  Carolina  statute 
of  limitations  applicable  to  sureties,  but 
may  be  brought  at  any  time  within  ten 
years,  under  X.  C.  Code,  §  152,  ^  2,  relating 
to  actions  against  principal  obligors  on 
'sealed  instruments.  Coleman  v.  Fuller,  105 
X.  C.  328.  11  S.  E.  175,  8:  380 

Acceptance  and  notice  thereor. 
For  Editorial   Xotes.   see  infra,  III.   §   1. 

8.  A  mere  ofl'er  to  guarantee  is  not  bind- 
ing until  acceptance  by  the  person  to  whom 
it  is  made,  and  until  acceptance,  is  revo- 
cable. Lachman  v.  Block,  47  La.  Ann.  505, 
17  So.  153,  28:  255 

9.  Prompt  notice  of  the  acceptance  of  a 
contract  of  guaranty  or  suretyship  is  un- 
necessary, where  the  creditor  receives  an  ex- 
press agreement  to  become  surety  to  a  cer- 
tain amount  for  the  debtor,  and  acts  upon 
it  by  extending  credit  on  the  faith  of  it.    Id. 

10.  Xotice  of  acceptance  is  necessary  in 
order  to  bind  the  guarantors  on  an  instru- 
ment by  which  they  promise  to  pay  to  a 
certain  bank  all  notes,  checks,  drafts,  and 
overdrafts  of  a  third  person,  not  exceeding 
a  certain  amount,  that  may  accrue  within 
six  months  from  date,  waiving  demand, 
notice,  and  protest  on  the  part  of  the  bank 
in  collecting  said  sums,  as  this  constitutes 
a  mere  offer  or  proposal.  German  Sav. 
Bank  v.  Drake  Roofing  Co.  112  Iowa,  184, 
83  N.  W.  960,  51 :  758 

11.  Notice  of  acceptance  is  not  necessary 
to  bind  one  who  executes  a  paper  by  which 
he  "hereby"  guarantees  a  debt  which  an- 
other now  owes,  or  may  owe  in  the  future, 
to  a  specified  amount,  the  instrument  ex- 
pressly stating  that  it  is  to  remain  in  full 
force  until  the  debt  is  fully  discharged  or 
the  agreement  is  relinquished  in  writing. 
Cowan  V.  Roberts,  134  X.  C.  415,  46  S.  E. 
979.  65:  729 

12.  Xotice  of  acceptance  of  a  guaranty  in 
an  order  to  let  the  guarantor's  daughter 
"have  what  goods  she  wants"  is  not  neces- 
sarv,  where  it  was  sriven  after  refusal  of 
credit  to  her.  Wright  v.  Griffith,  121  Ind. 
478,  23  X.  E.  281,  6:  639 

13.  An  agreement  "to  stand  good  for,  or. 
in  other  words  .  .  .  guarantee  to  pay 
for,"  any  timber  of  a  certain  class  that  shall 
be  furnished  to  a  third  person,  with  whom 
the  promisor  states  that  he  has  a  contract 
for  such  timber,  is  an  original  undertaking, 
and  no  notice  of  acceptance  or  of  failure  to 
pav  is  necessary.  Xading  v.  McGregor,  121 
Ind.  465.  23  X.'E.  283,  6:  686 
Nature,  extent  and  duration  of  liability. 
Extent  of  Lia>)ility  on  Bond,  see  Bonds,  10. 
For  Editorial  Xotes,  see  infra.  III.  ?  1. 

14.  A  guaranty  of  "full,  prompt,  and 
ultimate  payment"  of  promissory  notes  in- 
cludes all  substitutions,  renewals,  and  ex- 
tensions of  such  notes.  Xntlnnal  Exch. 
Bank  v.  Gav.  57  Conn.  224.  17  Atl.  .Vi.") 

4:  343 

15.  A  guaranty  of  the  punctual  ]iayment 
of  interest  on  a  note  which,  by  its  terms, 
bears  interest  at  a  given  rate,  not  only  until 
maturity,  but  for  such  further  time  as  the 


principal  sum  or  any  part  thereof  shall 
remain  unpaid,  cannot  be  limited  to  the 
payment  of  interest  accruing  before  the  ma- 
turity of  the  note.  King  v.  Bates,  149 
Mass.  73,  21  X.  E.  237,  4:268 

16.  A  guaranty,  in  consideration  of  for- 
bearing collection  of  a  note  for  two  years,  of 
"the  punctual  payment  of  each  and  every 
instalment  of  interest  on  said  note  as  they 
shall  become  due,  and  also  of  each  and 
every  instalment  of  interest  that  shall  be- 
come due,"  on  a  certain  other  note,  cannot 
be  limited  to  interest  before  maturity  of 
the  notes,  especially  where  the  first  note 
was  already  overdue  when  the  guaranty  was 
made.  Tyler  v.  Waddingham,  58  Conn.  375, 
20  Atl.   335,  8:  657 

17.  The  liability  of  one  who  guarantees 
the  full  performance  by  an  agent  of  all  the 
engagements  contained  in  his  contract  with 
his  principal  does  not  extend  to  payment  of 
notes  taken  by  the  agent  in  payment  of 
goods  sold  for  the  principal,  under  a  pro- 
vision in  the  agency  contract  requiring  the 
agent  to  guarantee  the  payment  of  such 
notes,  indorse  them  as  soon  as  taken,  waiv- 
ing demand,  protest,  and  notice,  and  pro- 
viding that  failure  to  indorse  shall  not  af- 
fect the  guaranty.  Staver  v.  Locke,  22  Or. 
519.  30  Pac.  497,  17:652 

18.  A  guaranty  of  the  payment  of  interest 
on  a  note  runs  only  until  the  maturity  of 
the  note.  Rector  v.  McCarthy,  61  Ark.  420, 
33  S.  W.  633,  31:  121 

19.  A  written  guaranty  of  the  salary  and 
expenses  of  a  detective  in  working  up  a 
murder  case  will  not  continue  after  convic- 
tion of  a  suspect  and  settlement  of  the  bijl 
for  services  to  that  time,  although  the  guar- 
anty is  not  canceled  or  recalled;  and  the 
guarantor  cannot  be  held  liable  for  services 
rendered  in  connection  with  a  retrial  of  the 
accused.  Blyth  v.  Pinkerton,  10  Wyo.  135, 
67  Pac.  619,  57:  468 

20.  A  guaranty  of  7  per  cent  per  annum 
in  dividends  so  long  as  the  purchaser  should 
retain  the  stock  sold  him,  given  by  a  firm 
as  an  inducement  for  the  purchase  from 
them  of  shares  of  stock,  is  not  limited  to 
the  duration  of  the  partnership  or  the  lives 
of  the  copartners.  Kemochan  v.  Murray, 
111  X.  Y.  306.  18  X.  E.  868,  .  2:  183 
Continuing  guaranty. 

Revocation  of,  see  infra,  24,  39,  40. 
Successive  Actions  on,   see   Action  or  Suit, 

75.. 
See  also  supra,  18. 
For  Editorial  X'otes,  see  infra,  III.  §  1. 

.  21.  An  order  to  let  a  person  have  "what 
goods  she  wants,"  and  agreeing  to  "stand 
good  for  the  money  and  settle  the  bill,"  is  a 
continued  guarantv.  Wright  v.  Griffith.  121 
Ind,  478,  23  X\  E."  281,  6:  639 


II.  Revocation;    Conditions;    Discharge. 

For  Editorial  Xotes,  see  infra.  III.  §  1. 

22.  A  demand  is  not  a  condition  precedent 
to  the  maintenance  of  an  action  against  the 
guarantor     upon     a     guaranty     which     is 
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absolute  in  its  terms.     Tyler  v.   Wadding- 
ham,  58  Conn.  375.  20  Atl.  335,  8:  657 

23.  A  guaranty  of  the  prompt  payment 
of  a  note  is  not  annulled  by  a  judgment 
declaring  the  note  void  for  want  of  author- 
ity in  the  one  who  executed  it,  as  against 
one  who  took  the  note  in  reliance  on  the 
guaranty.  Holm  v.  Jamieson,  173  111.  295, 
50  N.  E.  702,  45:  846 
Revocation. 

See  also  supra,  8. 

24.  Power  to  revoke  a  continuing  guar- 
anty upon  notice  is  implied  unless  the  terms 
of  the  guaranty  forbid.  Gay  v.  Ward,  67 
Conn.  147,  34  Atl.  1025,  32:  818 
Discharge  in  general. 

See  also  infra,  40. 

25.  A  covenant  by  which  the  holder  of  a 
note  agrees  with  a  second  mortgagee  not  to 
foreclose  for  a  certain  period  does  not  dis- 
charge the  liability  of  one  who  has  guaran- 
teed the  payment  of  the  interest  on  the 
note,  where  the  note  expressly  bears  in- 
terest so  long  as  any  part  of  the  principal 
remains  unpaid.  King  v.  Bates,  149  Mass. 
73,  21  N.  E.  237,  4:  268 

26.  The  liability  of  one  who  guarantees 
the  payment  by  lessees  of  rent  for  whatever 
time  they  may  hold  the  premises  after  the 
expiration  of  the  lease,  at  the  same  rate  re- 
served therein,  will  be  discharged  if  the 
lessees  and  the  landlord  enter  into  a  new 
arrangement  by  which  the  lessees  retain 
possession  of  the  premises  after  the  lease 
expires,  as  tenants  at  will,  at  a  monthly 
rent  different  from  that  mentioned  in  the 
lease.  Warren  v.  Lyons.  152  Mass.  310,  25 
N.    E.    721,  9:  353 

27.  The  withdrawal  of  a  claim  against  the 
estate  of  a  principal  debtor  does  not  dis- 
charge a  guarantor  from  liability  under  an 
unconditional  guaranty.  Tyler  v.  Wadding- 
ham,  58  Conn.  375,  20  Atl.  335,  8:  657 

28.  An  alteration,  whether  material  or 
not,  in  a  contract  which  a  third  party  has 
agreed  in  advance  to  guarantee,  will  relieve 
him  from  liability  on  the  guaranty.  Page 
V.  Krekey,  137  N.'  Y.  307,  33  N.  E.  311, 

21:  409 

29.  A  renewal  after  notice  of  the  death  of 
a  guarantor  on  paper  discounted  by  a  bank 
during  his  life  is.  so  far  as  his  estate  is 
concerned,  a  payment,  and  terminates  his 
liability.  Gay  v.  Ward.  67  Conn.  147,  34 
Atl.  1025,        ■  32:  818 

30.  Breach  by  the  principal,  without  the 
knowledge  of  the  obligee,  of  a  condition 
iipon  which  one  agrees  to  guarantee  pay- 
ment of  debts,  to  the  effect  that  another 
signer  of  the  instrument  will  be  secured 
before  it  is  delivered,  will  not  release  the 
one  who  actually  siirns  from  liability. 
Cowan  V.  Roberts!  134  N.  C.  415.  46  S.  E. 
979,  6.5:729 
Notice  of  default. 

For   F.ilitorial   Xotos.  see  infra.  TIT.   S  2. 

.'11.  \n  notirp  iif  fjr'fnnlt  to  n  finai-fuitor  is 
nci'''--;n-\'  mile-:-  o\|irr--ly  -tiiuihiti'il.  wliore 
111'  ;ili-i>!ntcly  ;iii(|  luiiimilitioTiiiUy  L;"ii:iran- 
li'i-s  ill,'  |M'rf'ini!;nii-i-'  nf  a  ilctniiio  i-nut  rar-t. 
su'-li  a-  niip  to  dolivor  spociticil  l;-(ji;i1-;  which 
are  paid  for  in  advanoe  on  the  faith  of  his 


guaranty.     Heymay  v.  Dooley,  77  Md.   1G2 
26  Atl.  117,  20:  257 

32.  Failure  for  a  period  of  three  months, 
by  one  who  has  signed  an  instrument 
guaranteeing  payment  of  another's  debts, 
to  notify  the  obligee  that  the  conditions  of 
its  delivery  have  not  been  complied  with, 
during  which  time  further  credit  has  been 
extended,  will  preclude  him  from  taking 
advantage  of  the  breach  of  condition. 
Cowan  V.  Roberts,  134  N.  C.  415,  46  S.  E. 
979,  65:  729 

33.  The  insolvency  of  a  debtor  at  the 
time  a  guaranty  is  made  to  secure  future 
advances  to  him  up  to  a  limited  amount, 
and  the  continuance  of  such  insolvency, 
is  a  sufficient  excuse  for  the  failure  of  the 
creditor  to  give  notice  to  the  guarantor  of 
advancements  made  or  of  the  state  of  the 
account.  German  Sav.  Bank  v.  Drake 
Roofing  Co.  112  Iowa,  184,  83  N.  W.  960, 

51:758 

34.  Neither  the  landlord's  lailure  to  col- 
lect the  rent  for  fourteen  months,  nor  his 
neglect  to  notify  the  guarantor  of  its  non- 
payment, will  exonerate  the  latter,  who  has 
guaranteed  the  punctual  payment  of  the 
rent,  and  promised  in  default  thereof  to 
pay  the  same  on  demand.  Welch  v.  Walsh, 
177  Mass.  555,  59  N.  E.  440,  52:  782 

35.  The  guarantors  of  a  negotiable  note 
are  released  from  liability  where,  upon  fail- 
ure of  the  makers,  while  solvent,  to  pay  the 
note  at  maturity,  no  notice  is  given  the 
guarantors  and  demand  is  not  made  upon 
them  until  eighteen  months  after  maturity, 
when  the  makers  have  become  insolvent. 
Lemert  v.  Guthrie,  69  Neb.  499,  95  N.  W. 
1046,  62:  954 

36.  Notice  of  nonpayment  by  the  makers 
of  a  negotiable  note  is  not  waived  by 
guarantors  of  the  note  by  signing  a  guar- 
anty stamped  on  the  back  of  the  note  which 
contains  a  waiver  of  demand  and  notice  of 
protest  on  the  note  when  due.  Id. 

37.  The  failure  of  the  holder  of  a  ne- 
gotiable note  to  notify  the  guarantor  of 
the  default  of  the  makers  within  a  reason- 
able time  after  default  does  not  absolutely 
discharge  the  guarantor,  but  only  to  the  ex- 
tent that  he  is  damaged  by  the  delay.      Id. 

38.  The  contract  of  a  guarantor  of  a  ne- 
gotiable note  is  a  guaranty  of  the  maker's 
solvency,  and,  unless  there  is  a  different 
intention  expressed  in  the  contract,  he  is 
entitled  to  reasonable  notice  of  the  default 
of  the  maker.  Id. 
Death  of  guarantor. 

For  Editorial  Notes,  see  infra.  III.  §  1. 

39.  A  guaranty  creating  a  continuing 
pecimiary  obligation,  the  consideration  for 
which  is  given  once  for  all,  is  not  termi- 
nated by  the  death  of  the  guarantor,  unless 
such  intention  is  plainly  in  the  guaranty 
itself.  Kernochan  v.  Murray.  Ill  N.  Y.  306, 
18  X.  E.  868.  2:  183 

40.  Any  notice  of  the  death  of  a  guaran- 
tor which  brings  that  fact  within  the 
kiiowlodge  of  the  guarantee  is  sufficient  to 
rovoko  a  cnntinuinsr  iruaranty.  Gav  v. 
Ward.  67  Conn.  147.  34  Atl.  1023.         .32:  818 

41.  A  bond  guaranteeing  the  full,  prompt. 
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and  ultimate  payment  of  all  paper  dis- 
counted by  a  bank  for  a  corporation  does 
not  include  renewals  of  such  discounts  made 
after   notice   of  the   death   of   a  guarantor. 

Id. 
42.  The  death  of  the  mortgagor  rtrokss 
the  authority  to  sell  goods  to  a  third  per- 
son on  the  security  of  a  mortgage  given  in 
part  to  secure  indebtedness  arising  from 
future  sales  to  him  by  the  mortgagee.  Hy- 
land  V.  Habich,  150  Mass.  112,  22  N.  E.  7«, 

C:38S 


III.  Editorial  Notes. 

§  1.  Generally. 

Defined.     8:  380.* 

Necessity  of  notice  of  acceptance.     4:  346." 

Rule  of  construction.     4:  268,*  343.* 

General  rule  that  liability  of  guarantor 
limited  by  strict  terms  of 
contract .   3:  168;*  9:  353.* 

Continuing.     4:343;*    8:381.* 

Admissibility  of  parol  evidence  to  show 
that  guaranty  is  a  contin- 
uing  one.     2:  183.* 

Unlimited  as  to  time  or  amount.     4:  344.* 

Limitation  of  responsibility.     4:  344.* 

Limitation  as  to  amount.     4:  345.* 

Limitation   as   to  time.     4:  346.* 

Limitation  as  to  time  and  amount.    4:  347.* 

Severable  contract.     8:  382.* 

Letters  of  credit.     7:209.* 

Of  dividends   on  corporate   stock.     2:  183.* 

Guarantor  of  lessee.     9:  353.* 

Statute  of  frauds  as  affecting  a  guaranty 
of  the  contract  of  a  per- 
son under  disability.  M: 
359. 

Effect  of  death  of  party  on.     23:  709. 

Effect  of  death  of  guarantor  or  cosurety. 
2:  183;*  6:  383.* 

Liability  on  guaranty  obtained  by  fraud. 
21:  409. 

Transfer  by  assignment  of  commercial  pa- 
per.    12:270.* 

Transfer  of  title  to  note  by  indorsement  ia 
form  of  guaranty.  38: 
232. 

Right  of  guarantor  to  have  judgment 
against  principal  set 
aside.     54:  765. 

§  2.  Necessity  of  notice  of  default  to  bind 
guarantor. 

Generally.     20:  257. 

Guaranty  of  agents.     20:  258. 

Guaranty  of  bond.     20:  258. 

Guaranty  of  judgment.     20:  259. 

Guaranty  of  lessee's  conti-act.     20:  259. 

Guaranty  of  purchases.'    20:  259. 

On  guaranty  of  note.     20:  261. 
Of  collection.     20:  261. 
Of  payment.     20:201. 

Injury  or  prejudice  resulting  from  failure 
to  give  notice.     20:  263. 

Time  for  notice.     20:  204. 

Insolvency  as  an  excuso  for  failure  to  give 
notice.     20:  264. 

Waiver  of  notice.     20 :  264. 


GUARANTY    AND    ACCIDENT    LLOYDS. 

See  Lloyds. 


GUARANTY  FUND. 


As  Asset  of  Insurance  Company,  see  Insur- 
ance, 25. 


GUARANTY  INSURANCE. 

Guaranty  of  Fidelity  of  Employees  or  Cor- 
porate Officers,  see  Bonds,  II.  b. 
In  General,  see  Insurance,  VIII. 


GUARD. 

State's   Liability   for  Injury   to,   see   State 
Institutions,  5,  6. 


GUARD  HOUSE. 


Liability  for  Injury  to  Prisoner  in,  see  Jails, 
5,  6. 


GUARDIAN  AD  LITEM. 

For  Insane  Person,  see  Incompetent  Per- 
sons, V. 

Representation  of  Infant  by,  see  Infants, 
lOL  103,  108-111. 

Compensation  of,  see  Infants,  55,  69,  104. 

Editorial  Notes'. 

Power  to  enter  appearance.     32:  683. 
Power  to  control  action.     16:  507. 


GUARDIAN  AND  WARD. 

I.  Appointment. 
TI.  Powers  and  Liabilities  of  Guardian. 
III.  Bonds  and  Liability  Thereon. 
IV.  Editorial  Notes. 

Guardian  as  Bona  Fide  Holder  of  Note  by 
Resigning  Guardian,  see  Bills  and 
Notes,  224. 

Conflict  of  Laws  as  to  Validity  of  Ward's 
Marriage,  see  Conflict  of  Laws,  127,  128. 

(Guardian  of  Incompetent  Persons,  see  In- 
competent Persons. 

As  to  Guardian  ad  Litem,  see  Infants,  III. 

Action  by  Huardian  to  Annul  Marriage,  set 
Marriage.    70. 

Negligence  of  Guardian,  see  Proximate 
Cause,  134. 

Conversion  of  Policy  by  Procuring  Surren- 
der by  Guardian,  see  Trover.  8. 

Setting  off  of  Dower  against  Purchase  Price 
of  Land,  see  Vendor  and  Purchaser.  10. 
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I.  Appointment. 

Appeal  from,  see  Appeal  and  Error,  49. 
For  Insane  Person,  see  Incompetent  Persons, 
VI. 

Right  to  appoint 

1.  The  father  of  a  natural  child  cannot 
appoint  a  testamentary  guardian  for  such 
child  in  the  absence  of  express  statutory 
authority.  Ramsay  v.  Thompson,  71  Md. 
315,  18  Atl.  592,  6:  705 
Jurisdiction  to  appoint. 

2.  The  place  at  which  an  infant  "resides" 
to  give  jurisdiction  for  the  appointment  of 
a  guardian  under  Conn.  Gen.  Stat.  §§  -±58, 
459,  is  the  place  of  his  actual  stated  resi- 
dence, rather  than  his  strict  technical  doini- 
cil.  Kelsey  v.  Green,  69  Conn.  291,  37  Atl. 
679,  38:  471 
Notice  of  proceedings  for. 

3.  No  notice  to  an  infant  under  fourteen 
years  of  age  is  necessary  in  a  proceeding  for 
the  appointment  of  a  guardian  of  the  person 
of  such  child.  Board  of  Children's  Guard- 
ians V.  Shutter,  139  Ind.  268,  34  N.  E.  665, 

31 :  740 
Collateral  attack  on. 

4.  The  appointment  of  guardians  by  a 
court  of  competent  jurisdiction,  the  order 
being  sufficient  in  form,  cannot  be  ques- 
tioned in  a  collateral  proceeding.  State  ex 
rel.  Raymond  v.  Lawrence.  86  Minn.  310.  90 
N.  W.  769,  58:  931 


n.  Powers  and  Liabilities  of  Guardian. 

Powers  generally. 

Legislative     Authority     to     Guardian,     see 

Constitutional  Law.  255. 
Of    Incompetent    Person,    see    Incompetent 

Persons. 
Conflict' of  Laws  as  to  Guardian's  Right  to 

Custodv  of  Ward,  see  Conflict  of  Laws, 

155. 
Guardian's  Ritrht  to  Custodv  of  Ward,  see 

Infants,  43.  44. 
Admission    by   Ciuardian    in    Partition    Suit, 

see   Infants.    102. 
For  Editorial  Xotes,  see  infra.  IV.  §  2. 

5.  The  Illinois  statute  giving  a  guardian 
power  with  the  approbation  of  the  court,  to 
conipniind  for  demands  due  the  ward,  is  in- 
tended to  oliango  and  restrict  liis  powers  as 
they  existed  at  CDininnn  law.  and  deny  him 
the  right  to  do  so  without  tlie  apprr)]iation 
of  the  pourt.  Haves  v.  Massaohusptts 
Mut.  I..  Ins.  Co.  125  ill.  626.  IS  NT.  L.  .322. 

1  :  .•{0.3 

fi.   .\   guardian    has    no    po\v(>r    to    Tnako    a 

contract    binding    upoTi    tho    ward    or    upon 

his    est  at  f.    however   lii'i:cfiiiiil    io    the    ward 


the    cnnlract     may    l)c:     aiid 

-iicti    contracts 

made    bv    liim     ini]i(isc    a    )k 

r-onal    lialiility 

ujion    !ii!n>flf.    and    \\i<    proif 

it  ion    from    loss 

lio>    in   Ills   riirlit    in   cliai-irc   t 

lie    exiieiidil  ure< 

to  the  ward'.-  o-tatc  in  !ii<  ,ii 

'■    11', t .        Alldl-U- 

V.    P.la//ard.   2:]    rta!i,    i^:!:;,    i 

:;    I'ar.    Sss. 

7.   I'lic   izi'iiora  1   L^ini  :i|i;iii    - 

r    ;iM     illf;nil     let- 

1!"    right    to   caii-y    on    Ini-im 

~-    in    the   iiatiip 

and  with  the  capital  or  on  the  credit  of 
the  infant.  tVarren  v.  Union  Bank,  157 
N.  Y.  259,  51  N.  E.  1036,  43:  256 

8.  A  guardian  in  socage  has  no  control 
of  the  personal  property  of  his  wards,  ana 
has  no  power  or  right  to  surrender  a  policy 
of  life  insurance  payable  to  them,  although 
it  is  upon  his  own  life.  Foley  v.  Mutual  L. 
Ins.  Co.  138  N.  Y.  333,  34  X.  E.  211,     20:  620 

9.  The  general  guardian  of  a  minor  as 
such  has  no  right  to  the  custody  and  man- 
agement of  the  minor's  share  of  a  fund 
contributed  by  the  public  to  aid  families  of 
firemen  killed  in  the  discharge  of  their 
duty.  Hallinan  v.  Hearst,  133  Cal.  645,  66 
Pac.  17,  ■  55:  216 
Power  to  sell  or  mortgage  land. 
Illegality  of  Contract  to  Sell  Land,  see  Con- 
tracts,   404. 

To  Agree  to  Assignment  of  Dower,  see 
Dower,  63, 

Ward's  Right  to  Maintain  Ejectment  for 
Land  Sold,  see  Ejectment,  14. 

Guardian  of  Lunatic,  see  Incompetent  Per- 
sons, 45. 

Conclusiveness  of  Confirmation  of  Guar- 
dian's Sale,  see  Judgment,  216. 

10.  A  guardian  can  lease  or  sell  the  land 
of  his  ward  for  any  purpose,  only  as  author- 
ized by  statute,  under  a  decree  of  the  court. 
Wilson  V.  Hughes,  43  W.  Va.  826,  28  S.  E. 
781,  39:  292 

11.  A  guardian's  sale  to  her  husband  of 
land  of  her  ward  is  void,  although  it  is  made 
for  a  fair  consideration  and  is  free  from 
actual  fraud.  Frazier  v.  Jenkins,  64  Kan. 
615,  68  Pac.  24,  57:  575 

12.  A  conveyance,  by  a  guardian,  of  land 
of  his  wards  in  exchange  for  another  tract, 
is  a  sale,  and  not  an  investment  within  the 
meaning  of  Ga.  Civ.  Code,  §§  3180,  3432, 
authorizing  guardians,  trustees,  etc.,  to  in- 
vest funds  held  by  them  as  such  in  lands 
on  an  order  obtained  in  term  time  or  vaca- 
tion from  the  judge  of  the  superior  court. 
.\Iills  V.  Geer,  111  Ga.  275,  36  S.  E.  673, 

52:934 

13.  No  notice  to  an  infant  is  necessary  in 
order  to  make  valid  the  act  of  his  general 
guardian,  under  statutory  authority,  in 
transferring  a  right  of  way  across  his  lands 
to  a  railroad  companv.  Louisville,  N.  O.  & 
T.  R.  Co.  V.  Jordan,  69  Miss.  939,  11  So.  Ill, 

16:  251 

14.  A  guardian  may  not  mortgage  the 
real  estate  of  his  ward  under  Utah  Rev. 
Stat.  1808,  §  4007.  authorizing  this  to  be 
done  if  the  estate  is  insufficient  for  the 
comfortable  and  suitable  maintenance  and 
support  of  the  ward  and  his  family,  unless 
it  is  necessary  to  provide  for  the  suitable 
maintenance  of  the  ward  and  his  familv. 
Andrus  V.  Blazzard,  23  Utah.  233,  63  Pac. 
SSS.  ,54:3,54 
Liability. 

On  Note.  I'arol  Evidonre  as  to,  see  Evidence, 

lino. 

1.").  .\  guardian  who  is  tenant  in  common 
oi  certain  real  estate  with  his  wards  is  not 
|ier-e:',illy  lial)le  as  upon  liis  own  contract 
to)-  ))i-e;iih  nf  a  contract  to  convey  their  in- 
leresi.    made    without    authority,    where,    i" 
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contracting  to  sell  the  whole  tract,  he  signs 
the  contract  to  convey  personally,  and  also 
as  guaidian  for  the  wards.  Le  Roy  v. 
Jacoboskv,  136  N.  C.  443.  48  S.  E.  796, 

67:977 


III.  Bonds  and  Liability  Thereon. 

For  Editorial  Notes,  see  infra,  IV.  §§  3,  4. 

Necessity  of  bond. 

For  Editorial  Notes,  see  infra,  IV.  §  4. 

10.  An  order  appointing  a  guardian  with- 
out a  bond  is  void  under  2  Hill's  (Wash.) 
Code,  §§  1141,  1142,  providing  that  a  person 
to  whom  letters  are  issued  "must  before  re- 
ceiving them  execute  .a  bond."  Hatch  v. 
Ferguson,  29  U.  S.  App.  651,  68  Fed.  43,  15 
C.  C.  A.  201,  33:  759 

Liability  of  sureties  on  second  bond. 

17.  Sureties  on  a  guardian's  bond  taken 
upon  motion  of  a  surety  on  a  former  bond 
for  the  purpose  of  procuring  his  release  are 
liable  equally  with  the  sureties  on  the  for- 
mer bond  for  past,  ;is  well  as  future,  de- 
falcation of  the  guardian,  although  the  mo- 
tion seeks  to  relieve  the  former  surety  from 
future  liability  onlv.  Abshire  v.  Salyer,  112 
Ky.  545,  66  S.  W.'394,  56:  936 


IV.  Editorial  Notes. 

§  I.  Generally. 

Guardianship   of  natural  child.     6:  705.* 

Guardians,  by  nature.     11:  440.* 

State   guardianship   of   children.     15:  593. 

Maintenance  of  ward.     1 :  304.* 

§  2.  Powers  of  guardian. 

To  invest  ward's  money.     1 :  305.* 

To  compromise  or  settle  claims.     1 :  305.* 

To  sell  ward's  personalty.     1:  304.* 

Constitutionality  of  private  statute  author- 
izing guardian  to  dispose 
of  infant's  property.  16: 
254. 

To  enter  appearance  of  ward.     32:  684. 
Guardian  ad  litem.     32:  683. 

To  maintain  ejectment.     18:  789. 

Power  of  guardian  ad  litem  to  control  ac- 
tion.    16:  507. 

Power  and  authority  of  guardian  of  insane 
person.     1 :  270.* 

Power  of  guardian  to  elect  against  will  in 
behalf  of  insane  widow. 
17:  2!)7. 

Right  to  remove  incompetent  or  infant  from 
the  state.     58:  931. 

Admissions  and  waivers  by.  in  actions.  32: 
671. 

§  3.  Bond;   liability. 

Power  of  surety  company  to  act  as  guardian 
without  bond.     48:  589. 

Execution   of  guardian's   bond   on   condition 
that      otlicrs     shall     sign.  I 
45:  .130.  j 

Effect  on  surety  of  jud^nu'iit  airainst  prin- 
cii)iil.     ."i!:  187.  I 

Penalty  as  limit  of  linhilitv   on   bond.     55:  | 
392.  '  ' 


33: 


its 


Necessity      of      presenting      ward's      claim 
against  estate  of  deceased 
guardian.     58:  86. 
Contingency    of   claim    against    sureties    on 

guardian's  bond.     58:  86. 
§4.  —  Necessity   of   bond   to   make   guar- 
dian's acts  valid. 
Natural  guardians.     33:  759. 
Testamentary  guardians.     33:  760. 
Guardians  appointed  by  the  court.     33:  760. 
Foreign   and   ancillary   guardians.     33: 

760. 
Domestic  guardians.     33:  761. 

On  sale  or  mortgage  of  land. 
761. 
In  general.     33:  761. 
Sufficiency    of    bond    and 

record.     33:  762. 
Where  bond  is  given  after  sale. 

33:  762. 
When    land    is    sold    by    com- 
missioner.    33:  763. 
Discretion  of  the  court  in  re- 
quiring bond.     33:  763. 
When   the   purchase  money   is 
retained  by  the  ward.    33: 
763. 
Collateral    attack.     33:  763. 
Purpose     for     which     sale     is 

made.     33 :  764. 
Change  in  order  of  sale  after 
execution     of     bond.     33: 
764. 
Who     can     question     validity. 
33:  765. 


GUARD  RAIL. 


In  Street,   see  Highways,  362. 
See   also   Unblocked    Switches. 


GUARD  WIRES. 

See  Electricity,  30-34,  52,  53. 


GUESTS. 

At  Hotel,  see  Innkeepers. 
Who  are,  see  Innkeepers,  II. 
Of  Tenant,  Liability  for  Injury  to,  see  Land- 
lord and  Tenant,  III.  c,  3. 

Editorial  Notes. 

Liability  of  landlord  for  injuries  to  tenant's 
guests  from  defects  in 
premises.     .34:  609. 


GUIDING. 

Registration  and  License  of  Onides.  see  Con- 
stitutional Law.  079. 
(,)uestion  for  .lury  as  to,  see  Trial,  184. 
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GUILD. 

Interest   of,   in   Church   Property,   see   Ke- 
ligious  Societies,  17. 


GUN. 

Fixing,  "to  Kill  Burglar,  see  Homicide,  14. 
Negligence  in  Use  of,  see  Negligence,  41-43. 
Contributory  Negligence  of  Person  Injured 
by,  see  Negligence,  241,  242. 

Editorial  Notes. 

Negligence  in  respect  to.     14:  675. 


GUNPOWDER. 

Use  of,  in  Blasting,  see  Blasting. 

As  Nuisance,  see  Nuisances,  63,  65,  67.  68. 

Allegation  of  Negligence  as  to  Storing  of, 

see  Pleading,  314. 
Proximate  Cause  of  Injury  by  Explosion  of, 

see  Proximate  Cause,  59. 
See  also  Explosions  and  Explosives. 

Editorial  Notes. 

Negligence  in  the  manufacture  and  storage 
of.     29:  718. 


GUY  WIRE. 


Obstruction  of  Highway  by,  see  Highways. 
319. 
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HABEAS  CORPUS. 

I.  In  State  Court. 

a.  In  General. 

b.  Power   to    Issue;    Who    may    De- 

mand. 

c.  Scope  of  Writ;    Questions  Consid- 

ered: Right  to  Discharge. 

d.  Procedure. 
n.  In  Federal  Court. 

III.  Editorial   Notes. 

Who  Entitled  to  Appeal  in,  see  Appeal  and 

Error,  100. 
Appealability  of  Judgment  or  Order  in,  see 

Appeal  and  Error.  11-14. 
Mode   of   AppealiiiiT   from   Decision   on,   see 

Appeal  and  Error,  .58. 
Presumption   as  to.  on   Appeal,  see   Appeal 

and  Error,  446. 
Review    of    Deci>ion    on,    see    Appeal    and 

Error,  773;  Certiorari.  41. 
Allowance  of  Bail  on.   see  Bail   and   Recog- 

nizanco,  1. 
Rules  of  Plcadin",  see  Pleadimr.  5S8. 


I.  In  State  Court. 
a.  Tti    npTioral. 
Conflict  of  -Tiiri-dicl  inn    ^r^o  Cnurts.  415. 

1.  An  niijili';!' ii  ■!!  fi>r  n  writ  nf  lialioas 
f(>riin-  111  iii']uiri>  iiiin  the  fA\i<-  of  tlio  do- 
tontinii      nf      ;:       miller,      nif  lu'ii-'li      lirouLrlit 

nn  the  rc'lii' i' i!i   i>t'  ■<    i'm: 'ir-r.  i-  ii<.t   n    -nit    liy 
•!'i'  lii!-l>ii !i'i   ri'_rain-'    i|ie   wifi'  whiiOi  i<  pro- 


hibited by  La.  Code  Civ.  Prac.  art.  105. 
State  ex  rel.  Lasserre  v.  Michel,  105  La.  741, 
30  So.   122,  54:  927 

2.  The  right  to  a  writ  of  habeas  corpus 
is  not  defeated  on  the  ground  that  pe- 
titioner is  not  in  custody,  where  he  has 
been  placed  under  arrest  by  the  sheriff,  and 
told  that  his  movements  must  be  under  the 
control  of  the  sheriff,  although  he  is  given 
the  liberty  of  the  city  to  aid  him  in  pro- 
curing the  writ.  Ex  parte  Foster,  44  Tex. 
Crim.  Rep.  423,  71  S.  W.  593,  60:  631 

3.  Regardless  of  what  a  habeas  corpus 
proceedings  should  be  called  under  the  Code, 
which  divides  all  judicial  proceedings  into 
actions  and  special  proceedings,  it  is  to  all 
intents  and  purposes  a  civil  suit — a  proceed- 
ing in  the  nature  of  a  civil  action — in  which 
the  party  seeking  to  establish  his  right  to 
personal  liberty  is  "plaintiff"  within  the 
meaning  of  Wis.  Rev.  Stat.  1898,  §  2601, 
and  the  person  charged  with  the  wrong  is 
an  adverse  party,  to  all  intents  and  purposes 
a  defendant,  regardless  of  the  names  by 
which  such  persons  are  commonly  known  in 
such  a  proceeding.  State  ex  rel.  Durner  v. 
Huegin.  110  Wis.  18!),  85  N.  W.  1046.  62:  700 

4.  An  original  writ  of  habeas  corpus  may 
be  granted  by  the  Texas  court  of  criminal 
appeals  notwithstanding  the  failure  of  the 
prisoner  to  appeal  from  his  sentence  to  the 
coimty  court,  as  he  might  have  done,  where, 
if  he  had  done  so,  he  could  not  have  ap- 
pealed from  that  court  if  the  punishment 
had  lieen  a  fine  of  not  more  than  $\00.  and 
ilie  writ  of  liabeas  corpus  was  refused  by 
the   count V  judge.     Ex   parte  Patterson.   42 

lex.  Prim'.  Rep.  256,  58  S.  W.  1011,      51:  654 
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Suspension  of  remedy. 

See  also  infra,  13. 

For  Editorial  Notes,  see  infra,  III.  §  2. 

5.  In  case  of  insurrection  or  rebellion  the 
governor  or  military  officer  in  command 
may,  for  the  purpose  of  suppressing  it,  sus- 
pend the  writ  of  habeas  corpus,  or  disre- 
gard such  writ  if  issued.  Re  Boyle,  6  Idaho, 
609,  57  Pac.  706,  45:  832 

b.  Power  to  Issue;  Who  may  Demand. 

Power  to  issue. 

Jurisdiction  of  Judge  of  City  Court  to  Issue 
Writ,  see  Courts,  27. 

6.  The  supreme  court,  having  jurisdiction 
to  issue  writs  of  habeas  corpus,  niay  issue  a 
writ  to  release  from  imprisonment  one  en- 
titled to  relief,  although  a  writ  has  been 
previously  refused  or  dismissed  by  a  lower 
court,  if  the  statute  does  not  provide  for 
appeal,  and  plainly  contemplates  repeated 
applications  for  the  writ.  Ex  parte  Miski- 
mins,  8  Wyo.  392,  58  Pac.  411,  49:  831 

7.  The  district  courts  and  judges  of  Colo- 
rado have  general  jurisdiction  by  statute  to 
issue  the  writ  of  habeas  corpus;  and  the 
jurisdiction  to  issue  it  in  a  particular  case 
will  be  presumed,  in  the  absence  of  a  show- 
ing to  the  contrary.  Cooper  v.  People  ex 
rel.  Wyatt,  13  Colo.  337,  373,  22  Pac.  790. 

6:430 
Who  may  demand. 

8.  The  wife  of  one  illegally  restrained  of 
his  liberty  may  maintain  a  petition  for  a 
writ  of  habeas  corpus  to  obtain  his  release. 
Ex  parte  Chace,  26  R.  I.  351,  58  Atl.  978, 

69:  493 

c.  Scope    of    Writ;    Questions    Considered; 
Right   to   Discharge. 

Stay  of  Order  of  Discharge  by  Appellate 
Court,  see  Appeal  and  Error.  117. 

Right  of  Person  Unlawfully  Arrested  to 
Discharge,   see   Arrest,    15. 

See  also  infra,  44-46,  50;  Courts,  505. 

For  Editorial  Notes,  see  infra.  III.  §  1. 

9.  Only  defects  of  a  jurisdictional  charac- 
ter, which  render  the  proceedings  not  mere- 
ly erroneous,  but  absolutely  void,  can  be 
considered  on  habeas  corpus.  State  ex  rel. 
Moriaritv  v.  McMahon,  69  Minn.  265,  72  N. 
W.  79,    ■  38:  675 

10.  The  legality  of  the  proceedings  at  the 
trial  of  a  prisoner  convicted  of  a  crime  by 
a  court  of  competent  jurisdiction  cannot  be 
challensrect  or  reviewed  by  habeas  corpu;?. 
State.  Clifford,  Prosecutor,  v.  Heller,  (N.  J. 
Sup.)  63  N.  J.  L.  105,  42  Atl.  155,        57:  312 

11.  A  habeas  corpus  suit  does  not  reach 
beyond  the  commitment  to  the  proceedings 
leading  up  thereto  where  the  person  in  cus- 
tody is  detained  by  virtue  of  the  final  judjr- 
ment  or  order  of  a  court  having  jurisdittinn 
of  the  subject-matter  and  the  person,  but 
such  is  not  the  case  where  tlio  person  in 
custody  is  being  held  on  a  commitment  for 
trial.  State  ex  rel.  Burner  v.  Hue^in.  110 
Wis.  ISrt.  So  N.  W.  1046.  '  62:  TOO 

12.  A  \\  rit  of  liabeas  corpus  mav  properlv 

L.R.A.  Dig.— 95. 


be  issued  for  the  purpose  of  inquiring  into 
the  truthfulness  of  an  allegation  by  one 
who  has  been  convicted  of  crime,  that  the 
court  which  tried,  convicted,  and  sentenced 
him  had  no  legal  existence.  Re  Allison,  13 
Colo.  525.  22  Pac.  820,  10:  790 

13.  The  truth  of  recitals  of  alleged  facts 
in  a  governor's  proclamation,  that  a  certain 
county  is  in  a  state  of  insurrection  or  re- 
bellion, will  not  be  inquired  into  or  reviewed 
on  application  for  a  writ  of  habeas  corpus. 
Re  Boyle,  6  Idaho,  609,  57  Pac.  706,   45:  832 

14.  An  error  is  jurisdictional,  strictly  so 
called,  remediable  by  writ  of  habeas  corpus, 
within  the  rule  that  such  errors  only  can 
be  reached  by  such  writ  where  an  examin- 
ing magistrate  acts  upon  evidence,  and  such 
evidence,  looking  at  it  from  the  most  favor- 
able standpoint,  will  not  reasonably  permit 
of  such  action.  State  ex  rel.  Durner  v. 
Huegin,  110  Wis.  189,  85  N.  W.  1046,  62:  700 

15.  Whether  a  penitentiary  in  actual 
operation  at  a  certain  place  is  the  state 
penitentiary  de  jure  cannot  be  determined 
on  habeas  corpus.  Kingen  v.  Kelley,  3  Wyo. 
566,  28  Pac.  36,  15:  177 

16.  A  prisoner  committed  by  a  justice  of 
the  peace  for  trial  by  the  county  court  on 
the  charge  of  a  misdemeanor  which  is  ex- 
clusively within  the  jurisdiction  of  the  jus- 
tice is  entitled  to  release  bv  habeas  corpus. 
Ex  parte  Lacy,  93  Va.  159,  24  S.  E.  930, 

31 :  822 

17.  Habeas  corpus  will  not  lie  to  release 
a  prisoner  committed  by  a  justice  of  the 
peace  on  preliminary  examination  because 
the  justice  erroneously  overruled  a  motion 
for  a  change  of  justices,  where  he  had  by 
law  authority  over  the  class  of  cases  to 
which  that  of  the  petitioner  belonged.  Tur- 
ner v.  Conkey,  132  Ind.  248,  31  N.  E.  777, 

17:  509 

18.  The  right  of  an  incumbent  to  hold  the 
office  of  membei  of  a  board  of  medical  ex- 
aminers which  has  been  legally  created  can- 
not be  questioned  in  a  habeas  corpus  pro- 
ceeding to  release  one  in  custody  for  prac- 
tising medicine  without  a  license  from  the 
board,  contrary  to  the  provisions  of  the 
statute.  Ex  parte  Gerino,  143  Cal.  412,  77 
Pac.  166,  66:  219 

19.  Upon  proceedings  before  a  commit- 
ting magistrate  being  properly  brought  to 
the  attention  of  the  court  for  review  in 
habeas  corpus  proceedings,  the  court  has 
jurisdiction  to  examine  into  the  sufficiency 
of  the  complaint  to  charge  a  criminal  of- 
fense, and  of  the  evidence  as  regards  wheth- 
er it  will  admit  of  a  reasonable  inference  of 
the  existence  of  the  ultimate  facts  neces- 
sary to  hold  the  person  charged  for  trial. 
i.  e..  that  the  offense  was  committed  and 
that  there  is  probable  cause  for  believing 
tlie  accused  to  be  guilty  thereof.  State  ex 
rol.  Durner  v.  Huegin.  "llO  Wis.  189.  S.l  X. 
W.  104fi.  62:  700 
Constitutionality  of  statute. 

For  F.ditorial  Notes,  see  infra.  III.  §  1. 

20.  The  constitutionality  of  an  act  under 
whicli  a  person  has  1)0i'!i  trii'd  and  ennviftcd 
may  l)e  qucstiimed  in  halieas  corpus  pror-oeii- 
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ings.     Ex  parte  Smith,  135  Mo.  223,  36   S. 
W.  628,  33:  606 

21.  A  decision  in  favor  of  the  consti- 
tutionality of  a  statute  under  which  a  con- 
viction is  had  cannot  be  reviewed  on  habeas 
corpus  by  a  court  which  has  merely  con- 
current, and  not  appellate,  jurisdiction  in 
the  matter.  People  ex  rel.  Campbell  v. 
Second  Judicial  Dist.  Ct.  26  Colo.  380,  58 
Pac.  608,  46:  855 
Lack  of  jurisdiction. 

See  also  infra,  33. 

22.  The  writ  of  habeas  corpus  is  the  ap- 
propriate remedy  to  obtain  discharge  from 
imprisonment  under  an  order  or  process  of 
a  court  without  jurisdiction.  Ex  parte  Mc- 
Knight,  48  Ohio  St.  588,  28  N.  E.  1034, 

14:  128 

23.  A  writ  of  habeas  corpus  cannot  be 
used  to  review  irregularities  or  mere  errors 
of  procedure,  or  questions  as  to  the  suf- 
ficiency of  evidence.  Bion's  Appeal,  59 
Conn.  372,  20  Atl.  662,  11:694 
Matters  as  to  indictments. 

See  also  supra,  19. 

24.  An  objection  to  indictments  that  they 
were  found  by  a  grand  jury  impaneled  for  a 
term  prior  to  that  at  which  they  were  found, 
cannot  be  made  the  basis  of  a  habeas  corpus 
proceeding  for  the  release  of  the  persons  so 
indicted.  State  ex  rel.  Dunn  v.  Noyes,  87 
Wis.  340,  58  N.  W.  386,  27 :  776 

25.  The  legality  of  a  de  facto  grand  jury 
cannot  be  inquired  into  upon  habeas  corpus 
proceedings  for  discharge  from  commit- 
ments based  upon  indictments  found  by 
such  body,  under  the  rule  that  the  acts  of 
persons  acting  as  de  facto  officers  cannot  be 
questioned  collaterally.  Id. 

26.  The  sufficiency  of  the  evidence  before 
a  grand  jury  to  warrant  an  indictment 
cannot  be  inquired  into  by  habeas  corpus 
proceedings  to  obtain  the  release  of  accused 
from  custody  consequent  upon  the  indict- 
ment, and  it  is  immaterial  that,  by  stat- 
ute, the  evidence  offered  before  the  grand 
jury  may  be  taken  down  and  a  copy  of  it 
delivered  to  the  accused,  so  that  the  pro- 
ceedings before  that  body  are  no  longer 
incapable  of  proof.  Re  Kennedy,  144  Cal. 
634.  78  Pac.  34,  67:  406 
Proceedings  for  custody  of  child. 

Effect  of  Judgment  in,  see  Infants,  17. 
See  also  supra.  1. 

27.  The  court  will  not,  on  habeas  corpus 
proceedings  instituted  by  a  parent  to  test 
the  rletention  of  a  child  in  a  public  institu- 
tion, inquire  into  the  regularity,  legality, 
or  suflTiciency  of  the  proceedings  before  the 
judge  or  magistrate  which  resulted  in  the 
committal,  where  the  detention  is  mani- 
festlv  for  the  welfare  of  the  child.  State 
ex  rel.  Bethell  v.  KilvinErton,  100  Tenn.  227, 
45  S.  W.  433,  41 :  284 

28.  A  girl  seventeen  years  of  age  who 
enters  a  oonveiit  with  the  oxjirc^s  purpose 
of  becoming  a  nun.  without  previously  ob- 
taining ])nrental  oonsont.  tliouiili  ror-oivod 
therein  upon  the  suppo-^ition  tlint  she  had 
obtained  such  ronsont.  and  told  by  the 
inothor  superior  that  slio  is  at  liliorty  to  re- 
turn home  if  she  olioosps,  but  who  is  alhjwed 


the  privilege  of  remaining  if  she  desires  to 
do  so,  may  be  released  by  writ  of  habeas 
corpus  on  the  petition  of  her  mother,  who 
is  her  only  parent.  Prieto  v.  St.  Alphonsus 
Convent  of  Mercy,  52  La.  Ann.  631,  27  So, 
153,  47:  656 

29.  An  unreversed  judgment  of  a  court  of 
competent  jurisdiction  in  a  habeas  corpus 
proceeding  for  the  custody  of  a  child  is, 
while  the  facts  are  unchanged,  binding  upon 
the  parties,  and  will  bar  independent  pro- 
ceedings in  another  court,  even  though  it  be 
one  of  higher  jurisdiction.  Cormack  v.  Mar- 
shall, 211  111.  519,  71  N.  E.  1077,  67:  787 
Proceedings  affecting  incompetent  persons. 

30.  The  propriety  of  an  attempted  re-* 
moval  of  an  incompetent  person  from  the 
state  by  her  guardian  may  be  inquired  into 
by  writ  of  habeas  corpus.  State  ex  rel. 
Raymond  v.  Lawrence,  86  Minn.  310,  90  N. 
W.  769,  58:  931 
Contempt  proceedings. 

31.  Release  from  imprisonment  for  con- 
tempt of  court  cannot  be  obtained  by  habeas 
corpus,  unless  the  proceedings  in  which  the 
person  was  adjudged  guilty  of  contempt  are 
null  and  void,  in  whole  or  in  part.  Ex 
parte  Keeler,  45  S.  C.  537,  23  S.  E.  865, 

31:  678 

32.  The  power  to  compel  a  witness  to 
give  up  books  and  papers  may  be  inquired 
into  on  habeas  corpus  to  review  a  commit- 
ment for  contempt  in  disobeying  the  order. 
Ex  parte  aarke,  126  Cal.  235,  58  Pac.  546, 

46:  835 

33.  Want  of  jurisdiction  to  punish  a  wit- 
ness for  contempt  for  refusing  to  answer 
questions  tending  to  incriminate  himself,  be- 
cause punishment  will  violate  his  constitu- 
tional rights,  will  entitle  him  to  release  on 
habeas  corpus  in  case  of  imprisonment,  al- 
though the  conviction  might  be  reviewed  by 
writ  of  error.  Ex  parte  Miskimins,  8  Wyo. 
392,  58  Pac.  411,  49:831 

34.  A  receiver  imprisoned  as  in  contempt 
of  court  for  a  refusal  to  deliver  a  fund  in- 
trusted to  him  will  not  be  discharged  under 
a  writ  of  habeas  corpus  sued  out  before 
another  judge  on  the  ground  that  he  is  un- 
able, by  reason  of  his  poverty,  to  comply 
with  the  order,  since  it  rests  in  the  sound 
legal  discretion  of  the  judge  who  committed 
him,  or  who  is  presiding  in  the  court  which 
committed  him,  to  determine  whether  it  is 
or  is  not  in  the  power  of  the  receiver  to  re- 
store the  fund.  Tindall  v.  Westcott,  113 
(;a.  1114.  .39  S.  E.  450,  55:  225 
Extradition  proceedings. 

For  Editorial  ISTotes,  see  infra.  III.  §  1. 

35.  When  a  person  is  arrested  in  one 
state  and  forcibly  taken  into  another  with- 
out being  extradited,  and  is  committed  to 
jail  to  await  trial  for  crime,  he  is  unlaw- 
fully deprived  of  his  liberty,  and  entitled 
to  be  discharged  on  habeas  corpus.  Re 
Robinson.  29  >Teb.  135.  45  N.  W.  267.    8:  398 

:^6.  The  determination  by  the  governor 
that  a  person  whose  rendition  for  trial  on  a 
criininal  ctiarge  is  sought  by  another  state 
is  a  fugitive  from  justice  is  reviewable  by 
habeas  '^orpus.  Pooyde  ex  rel.  Corkran  v. 
Hyatt,  172  N.  Y.  176,  64  N.  E.  825.     60:  774 


HABEAS  CORPUS,  I.  d. 


1507 


37.  The  finding  of  the  governor  that  an 
alleged  fugitive  from  justice  is  such,  and 
should  be  returned  to  the  state  from  which 
he  fled,  is  subject  to  review  by  the  courts 
in  a  habeas  corpus  proceeding  to  obtain  his 
release  from  custody  under  the  governor's 
warrant.  State  ex  rel.  Munsey  v.  Clough, 
72  N.  H.  178,  55  Atl.  554,  67:946 

38.  The  motive  and  purpose  of  an  extra- 
dition proceeding,  which  may  be  considered 
by  the  governor  as  a  ground  for  refusing  or 
revoking  the  issuance  of  his  warrant  for 
the  fugitive,  cannot  be  inquired  into  in  a 
habeas  corpus  proceeding.  Re  Sultan,  115 
N.  C.  57,  20  S.  E.  375,  28:  294 

39.  A  person  held  for  interstate  extradi- 
tion must  be  discharged  on  habeas  corpus  if 
it  appears  that  the  governor's  warrant  for 
his  surrender  has  been  revoked;  and  the 
ground  of  such  revocation  cannot  be  in- 
quired into  bv  the  court.  State  ex  rel.  Nis- 
bett  V.  Toole,"  69  Minn.  104,  72  N.  W.  53, 

38:224 

40.  Failure  of  the  governor's  warrant,  for 
the  arrest  and  rendition  of  an  alleged  fugi- 
tive from  justice,  to  state  that  the  person 
whose  arrest  is  directed  is  a  fugitive  from 
justice,  does  not  require  his  release  in 
habeas  corpus  proceedings,  where  the  writ- 
ten evidence  required  by  law  for  the  issu- 
ance of  the  warrant  is  before  the  court,  and 
is  legally  sufficient  to  support  a  finding  of 
such  fact.  State  ex  rel.  Munsey  v.  Clough, 
72  N.  H.  178,  55  Atl.  554.  67:  946 

41.  Upon  habeas  corpus  proceedings  to  in- 
quire into  the  validity  of  the  arrest  and 
custody  of  a  fugitive  from  the  justice  of 
a  foreign  state,  detained  on  extradition 
warrant,  the  court  will  not  extend  its  inqui- 
sition beyond  the  warrant,  to  ascertain 
whether  the  prisoner  had  been  previously 
unlawfully  arrested,  or  was  in  unlawful 
custody  at  the  time  such  warrant  was 
served  upon  him.  State  ex  rel.  McNichols 
V.  Justus,  84  Minn.  237,  87  N.  W.  770, 

55:  325 

42.  A  court  or  judge  authorized  to  issue 
the  writ  of  habeas  corpus  is  not  conclusive- 
ly bound  by  the  action  of  the  executive  in 
issuing  an  extradition  warrant  for  an  al- 
leged fugitive,  but  may  in  fact  determine 
whether  or  not  an  offense  was  charged,  or 
whether  or  not  the  petitioner  is  a  fugitive 
from  justice,  and  whether  or  not  the  gov- 
ernor actually  issued  the  warrant.  Ex 
parte  Tod,  12  S.  D.  386,  81  N.  W.  637. 

47:  566 

43.  A  person  who  has  been  convicted  in  a 
state  court  which  obtained  jurisdiction  of 
him  only  by  extradition  proceedings  based 
upon  an  affidavit  which  falsely  alleges  that 
he  had  fled  from  the  state,  in  which  state  he 
had  in  fact  never  been,  will  be  released  on 
habeas  corpus.  State  v.  Jackson,  36  Fed. 
258,  1 :  370 

d.  Procedure. 

Conclusiveness  of  Judgment,  see  .Judgment, 
90,  91. 

44.  Although  a  judee  may  liave  no  author- 
ity to  issue  a  writ  of  habeas  corpus  directed 


to  a  person  holding  another  in  custody  be- 
yond certain  territorial  limits,  yet,  where 
he  does  issue  the  writ  thus  directed,  and 
the  respondent  obeys  its  mandate  by  pro- 
ducing in  court  the  person  detained,  a  plea 
that  the  court  had  no  jurisdiction  to  issue 
the  writ  should  be  overruled,  and  the  cause 
of  the  detention  inquired  into.  Simmons  v. 
Georgia  Iron  &  Coal  Co.  117  Ga.  305,  43  S. 
E.  780,  61 :  739 

45.  While  there  is  no  precedent  for  issu- 
ing a  writ  of  nabeas  corpus  directed  to  a 
corporation  as  such,  yet  where  a  writ  is  di- 
rected to  a  corporation,  "and  its  officers, 
agents,  and  employees,"  and  one  or  more  of 
such  persons  respond  by  producing  the  body 
of  the  person  detained,  the  irregularity  in 
the  address  of  the  writ  will  be  no  ground 
for  refusing  to  investigate  the  cause  of  the 
detention.  Id. 

46.  The  supreme  court  has  both  the  au- 
thority and  the  duty,  on  habeas  corpus 
in  favor  of  a  private  soldier  held  on  a 
criminal  charge  for  acts  performed  in  the 
course  of  his  duty,  to  see  that  at  least  a 
prima  facie  case  of  guilt  is  supported  by  the 
evidence  against  him.  Com.  ex  rel.  Wads- 
worth  V.  Shortall,  206  Pa.  165,  55  Atl.  952. 

65:  193 

47.  In  a  habeas  corpus  proceeding  to  in- 
quire into  an  attempted  removal  of  an  in- 
competent from  the  state  by  her  guardian, 
a  court  commissioner  has  no  authority  to 
make  an  order  which  practically  removes 
the  guardian  by  depriving  him  of  all  au- 
thority over  the  person  of  his  ward.  State 
ex  rel.  Raymond  v.  Lawrence,  86  Minn.  310, 
90  N.  W.  769,  58:  931 
Sufficiency  of  petition  or  application. 

48.  The  fact  that  the  averments  of  a  pe- 
tition for  habeas  corpus,  which  it  is  claimed 
show  the  detention  to  be  illegal,  are  made 
"on  information  and  belief,"  is  no  ground 
for  quashing  the  writ  or  refusing  to  issue 
it;  especially  where  the  application  is  made 
by  a  person  other  than  the  one  alleged  to 
be  restrained  of  his  liberty.  Simmons  v. 
Georgia  Iron  &  Coal  Co.  117  Ga.  305,  43  S. 
E.  780,  61:  739 

49.  While  the  writ  of  habeas  corpus  is  a 
"writ  of  right,"  it  does  not  issue  as  a  mat- 
ter of  course,  but  only  when  the  application 
therefor  contains  allegations  which.  If  true, 
would  authorize  the  discharge  of  the  person 
held  in  custody.  Id. 

50.  While  a  motion  to  quash  a  writ  of 
habeas  corpus  may  be  made  for  want  of  suf- 
ficient allegations,  the  better  practice  when 
the  person  detained  is  before  the  court  is  to 
inquire  into  the  cause  of  the  restraint,  and 
pass  such  order  as  the  justice  of  the  case 
requires.  Id. 
Private  attorney  appearing  for  state. 

51.  The  statutory  and  judicial  policy 
which  precludes  a  private  attorney  from 
appearing  for  the  state  in  a  criminal  case 
in,  a  trial  or  appellate  court,  except  by  a 
special  appointment  for  that  purpose,  does 
not  apply  to  habeas  corpus  proceedings. 
?^tate  ex  rel.  Burner  v.  Huegin,  110  Wis.  189, 
85  N.  W.  1046,  62:  700 
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52.  While  an  attorney  cannot  appear  on 
the  side  of  the  state  in  a  habeas  corpus  suit 
at  public  expense,  he  may  appear  by  request 
of  the  proper  officer  at  private  expense,  to 
represent  the  interests  of  the  state,  and  he 
may  appear  regardless  of  such  consent  to 
represent  the  person  charged  with  the 
wrong.  Id. 
Burden  of  proof. 

See  also  Evidence,  391. 

53.  The  burden  of  showing  that  a  person 
is  illegally  detained,  when  held  under  a 
regular  mittimus,  is  upon  the  prisoner,  as 
the  mittimus  is  sufficient,  prima  facie,  to 
show  legal  detention.  State  v.  Jones,  113 
N.  C.  669,  18  S.  E.  249,  22:  678 


n.  In    Federal    Court. 

Jurisdiction  as  Affected  by  Citizenship,  see 

Courts,  339. 
For  Editorial  Notes,  see  infra,  III.  §  1. 

Second  petition  for  writ. 

54.  A  dismissal  by  state  court  of  a  peti- 
tion for  a  writ  of  habeas  corpus  to  release 
a  person  from  a  lunatic  asylum,  although 
incidentally  accompanied  by  a  direction  that 
he  should  remain  in  the  asylum,  will  not 
preclude  a  Federal  court  from  taking  juris- 
diction of  a  subsequent  petition  for  the 
same  purpose.  King  v.  McLean  Asylum  of 
M.  G.  H.  21  U.  S.  App.  481,  12  C.  C.  A.  145. 
64  Fed.  331,  26:  784 
Scope  of  writ;  questions  considered. 

55.  The  question  of  error  in  an  order  con- 
solidating indictments  cannot  be  re-ex- 
amined by  writ  of  habeas  corpus,  as  error 
in  that  respect  would  not  make  the  judg- 
ment and  sentence  void  as  without  jurisdic- 
tion and  authority.  Howard  v.  United 
States,  43  U.  S.  App.  678,  75  Fed.  986,  21  C. 
C.  A.  586,  34:  509 

56.  A  writ  of  habeas  corpus  may  be  issued 
by  a  circuit  court  of  the  United  States,  for 
the  purpose  of  inquiring  into  the  cause  of 
a  prisoner's  custody  under  process  of  a  state 
court,  where  the  petition  shows  that  he  was 
extradited  under  a  treaty  with  a  foreign 
country,  upon  the  charpe  of  a  certain  of- 
fense for  which  he  was  afterwards  tried  and 
acquitted,  and  that  immediately  thereafter 
ne  was  arrested  and  was  then  in  custody 
under  a  charge  entirely  separate  and  dis- 
tinct from  the  former  one.  Re  Reinitz.  30 
Fed.  204.  4:  236 

57.  Courts  of  the  United  States  and  their 
judges,  under  the  provisions  of  U.  S.  Rev. 
Stat.  §§  751-753.  U.  ?.  Comp.  Stat.  1901,  p. 
592.  have  jurisdiction,  upon  a  writ  of 
habeas  corpus,  to  inr|uire  into  the  cause  of 
the  impri^i  iiment  of  tlie  petitinnfr.  and  if. 
upon  such  inquiry,  ho  i«  fniiiid  to  be  "in 
custodv  for  an  act  done  nr  omit  tod  in  pur- 
suaiifp  of  a  law  of  ilio  Tnitod  Staio-;."  lie 
is  ontitli'd  to  l)e  di^ohavLiod.  no  iniiftor  from 
whom  or  iindor  \vli;it  autlicrit  y  tlio  jirofoss 
under  wliich  he  iw  licld  may  ]ia\i'  i--;i(''l."- 
tho  Cnnptitiitinn  nri'1  \-a\v~  n{  tli.-  I'niiod 
States  made  in   pur-uam-e  Ihrmif  boiiig  llie 


supreme  law  of  the  land.     Re  Neagle,   39 
Fed.    833,  5:  78 

Right  to  discharge. 
See  also  supra,  57. 

58.  A  Federal  court  will  discharge  from 
custody  on  habeas  corpus  a  person  impris- 
oned in  violation  of  the  United  States  Con- 
stitution.   Re  White,  43  Fed.  913,       11:  284 

59.  So  long  as  the  illegality,  under  the 
Federal  Constitution  and  laws,  of  the  re- 
tention of  a  prisoner  under  the  judgment 
of  a  state  court,  is  a  debatable  question,  a 
circuit  court  of  tne  United  States  should  not 
discharge  him  on  habeas  corpus,  for  this 
would  be  simply  converting  the  writ  of 
habeas  corpus  into  a  writ  of  error  to  review 
the  judgment  of  a  state  court.  Re  Spickler, 
43  Fed.  653,  *  10:  446 

60.  A  person  may  be  discharged  on  habeas 
corpus  from  a  judgment  and  sentence  under 
an  act  of  Congress  which  is  unconstitution- 
al or  so  indefinite  as  to  the  offense  charged 
as  to  be  void  and  without  eflFect.  Stouten- 
burgh  V.  Frazier,  16  App.  D.  C.  229,   48:  220 

61.  An  omission  in  a  copy  of  the  mittimus 
furnished  under  U.  S.  Rev.  Stat.  §  1028,  U. 
S.  Comp.  Stat.  1901,  p.  721,  by  a  marshal  to 
the  warden  of  a  penitentiary,  when  it  is  a 
mere  clerical  error  and  no  such  omission  ex- 
ists in  the  original  mittimus  or  sentence, 
does  not  entitle  the  prisoner  to  his  release 
on  habeas  corpus.  Howard  v.  United 
States,  75  Fed.  986,  43  U.  S.  App.  678,  21  C. 
C.  A.  586,  34:  509 

62.  Where  a  deputy  United  States  mar- 
shal, acting  under  instructions  from  his 
superior  officers — the  United  States  marshal 
and  the  Attorney  General — in  protecting 
the  life  and  person  of  a  justice  of  the  Su- 
preme Court  of  the  United  States  from  a 
murderous  assault  made  on  account  of  his 
judicial  decisions,  at  the  hands  of  a  dis- 
satisfied litigant,  finds  it  necessary  to  take 
the  life  of  the  assailant,  and  is  arrested  by 
the  state  authorities  and  held  upon  a  charge 
of  murder  for  such  act,  the  United  States 
circuit  court  may,  upon  habeas  corpus,  dis- 
charge such  United  States  officer  from  the 
custody  of  the  state  authorities,  upon  its 
being  shown  that  the  homicide  was  neces- 
sary, or  that  it  was  reasonably  apparent 
in  the  mind  of  the  deputy  marshal,  at  the 
time  and  under  the  circumstances  surround- 
ing him,  that  the  killing  was  necessary  in 
order  to  protect  and  defend  the  justice  from 
great  bodily  injury,  or  to  save  his  life.  Re 
Neagle,  39   Fed.   833,  5:  78 


m.  Editorial  Notes. 

§  I.  Generally. 

Jurisdiction  of  United  States  courts.  4: 
236;*  10:  616.* 

Turisdiction  of  United  States  court  to  re- 
lease person  held  under 
state  law  in  violation  of 
commerce  clause.    10:  617.* 

Prnvinco   and    forms   of   writ.      11:004.* 

In   review   excessive   sentence.     4.i:  130. 

I'o  review  extradition  proceedings.     1:  373.* 
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To  release  prisoner  on  account  of  delay  of 
prosecution.     56:  539. 

Presumption  of  innocence  in  habeas  corpus 
proceedings.     22:  678. 

Collateral  attack  in,  upon  decision  as 
against  constitutional 

right.     39:  450. 

Habeas  corpus  decree  as  to  custody  of  in- 
fant as  res  judicata.  67: 
783. 

Certiorari  to  review  proceedings.     10:  249.* 

§  2.  Suspension  of  writ. 

Power  to  suspend;  who  may  suspend.  45: 
832. 

Extent  and  effect  of  suspension.     45:  834. 

♦-•-♦ 


HABENDUM. 
In  Deed,  see  Deeds,  44-46,  82. 
♦-•-♦ 


HABITS. 

Evidence  of,   see   Evidence,   999. 
Warranties  or  Representations  by  Insured 
as  to,  see  Insurance,  560-563. 

♦-•-♦ 


HABITUAL  CRIMINALS. 
Punishment  of,  see  Criminal  Law,  IV.  f. 
Editorial  Notes. 

Enhancing  penalty  of  crime  committed  by. 
34:  398. 


HABITUAL  DRUNKARDS. 

Police  Power  as  to,  see  Constitutional  Law, 
954. 

Divorce   from,   see  Divorce   and  Separation, 
III.  c. 

Sale  of  Liquor  to,  see  Intoxicating  Liquors, 
10:1.  17-2,  174.  176. 

Prohibiting  Purchases   from,   see   Municipal 
Corporations,  228. 

Impeachment  of,  see  Officers,  162. 

Use  of  Public  Funds  for  Treatment  of,  see 
Public  Moneys,  34-37. 

Title  of  Statixte  as  to,  see  Statutes,  267. 

Special  Legislation  as  to,  see  Statutes,  346. 

As  to  Drunkenness  Generally,  see  Drunken- 
ness. 

Editorial  Notes. 

Validity  of  contracts  made  with.     54:  449. 
Drunkenness  as  a  ground  for  divorce.     34: 
449. 


^  *» 


HACKS. 

Discrimination  of  Carrier  between,  see  Car- 
riers. 1045-1067,  and  also  infra.  Edi- 
torial Notes. 


As  a  Nuisance,  see  Highways,   124. 
Right  in  Highway,  see  Injunction,  390-392. 
Prohibiting  Use  of  Certain  Streets  by,  see 

Municipal  Corporations,    136. 
Injunction   against   Soliciting  Business,   see 

Injunction,  171. 
Ordinance  as  to  Soliciting  Business  in  Depot, 

see   Municipal   Corporations,   240. 
Evidence  of  Other  Scuffling  by  Hackmen,  see 

Evidence,  1969. 

Power  to  revoke  hackman's  license. 

1.  To  confer  upon  the  mayor  power  to  re- 
voke hackmen's  licenses  does  not  exceed  the 
authority  given  to  a  city  council  "to  make 
laws,  ordinances  and  regulations  relative  to 
hackney  carriages."  Child  v.  Bemus,  17  R. 
I.  230,  21  Atl.  539,  12:  57 
Injury  to  passenger. 

Carrier's  Liability  for  Injury  to  Passenger 
by  Hackman,  see  Carriers,  128. 

Presumption  in  Case  of  Injury  to  Passenger, 
see  Evidence,  480. 

Imputing  Driver's  Negligence  to  Passenger, 
see  Negligence,  263-265. 

Contributory  Negligence  of  Passenger  at 
Railroad  Crossing,  see  Railroads,  325. 

Question  for  Jury  as  to  Contributory  Negli- 
gence, see  Trial,  337. 

2.  A  passenger  is  not  guilty  of  contribu- 
tory negligence  in  jumping  from  a  public 
carriage  while  the  team  is  running  and  kick- 
ing, if  persons  of  ordinary  prudence  would 
take  that  course.  Budd  v.  United  Carriage 
Co.  25  Or.  314,  35  Pac.  600,  27:279 

3.  General  directions  of  a  passenger  in  a 
public  carriage,  to  drive  down  a  certain 
street,  does  not  relieve  the  driver  from  re- 
sponsibility in  driving  over  an  unsafe  place 
on  such  route,  as  the  driver  is  expected  to 
know  whether  the  road  is  suitable  and  rea- 
sonably safe.  Id. 

Editorial  Notes. 

Discrimination  as  to  hackmen  at  depots, 
wharves,  etc.     13:  848. 

Using  street  for  hack  stand.     14:  557. 

Delegation  of  municipal  power  as  to  license 
of.     20:  724. 


HAIL. 

Insurance  against,  see  Insurance,  968. 


HALF  BLOOD. 


See  Descent  and  Distribution,  6-8. 
Editorial  Notes. 

Descent  and  distribution  among  kindred  of 
the  half  blood.     29:  541. 

Relatives  of  half  blood  as  next  of  kin.  15; 
301. 


HALF  BREEDS. 


Jurisdiction  Over,  see  Courts,  454. 
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HALLWAYS. 

Editorial  Notes. 
Implied  reservation  of  use  of.     13:  657.* 


HAND   BILLS. 


Distribution    of,   in   Streets,    see   Municipal 
Corporations,  148,  149,  265-267. 


HAND  CAR. 


Negligence  in  Running,  see  Master  and 
Servant.  216,  471,  473-475,  617;  Plead- 
ing, 338. 

Injury  to  Child  Riding  on,  see  Master  and 
Servant,  653. 

Master's  Liability  for  Xegligent  Handling 
of,  see  Master  and  Servant,  684. 

Assumption  of  Risk  of  Running  of,  see  Mas- 
ter and  Servant,  357. 

Fellow  Servants  on,  see  Master  and  Servant, 
594. 

Contributory  Negligence  of  Employees  as  to, 
see  Master  and  Servant,  420-423. 

As  Dangerous  Attraction  to  Children,  see 
Negligence,  134,  135. 

Proximate  Cause  of  Injury  on,  see  Proxi- 
mate Cause,  88. 


HANDCUFFS. 


Officer's  Liability   for  Putting  on  Prisoner, 
see  Damages,  277. 


HANDLE  BARS. 
Ordinance  as  to,  see  Bicycles.  19. 


HANDWRITING. 


Presumption  of  Drawee's  Knowledge  of.  soc 
Banks.  141-145. 

Of  Subseriliiiii.i'  Witness,  Proof  of.  see  Evi- 
dence, 815-817. 

Proof  of  Genuineness  of,  see  Evidence.  825- 
827. 

Opinion  Evidence  as  to,  see  Evidence.  VII. 
m. 

Evidence  to  Prove  CenTiineness  of.  see  Evi- 
dence. 087.  080. 

Statute  Poriiiittiiirr  Compari-on  of.  see  Jurv. 
70.  71. 

Question  for  Jury  as  to.  sec  Trial.  107. 

Cross-Exaniination  as  to  Knowledge  of.  see 
Witne-ses.  82. 


HANGING. 

Di-ath  of  Insured  liv.  sec  Insurance.  lOIS. 


HARBORS. 

Condemnation  of  Land  for,  see  Eminent  Do- 
main, 142. 

Compensation  for  Land  Taken  for,  see  Emi- 
nent Domain,  280. 

Taxing  District  of  Land  Bordering  on,  see 
Taxes,  59. 

Power  of  Government  to  Contract  for  Im- 
provement of,  see  United  States,  4. 

Grant  of  Rights  under  Water  of,  see 
Waters,  141. 

Establishment  of  harbor  lines. 
See  also  Waters,  118-122. 

1.  The  establishment  of  harbor  lines  by  a 
city  under  power  conferred  by  its  charter 
will  not  preclude  it  from  altering  them  by 
the  subsequent  establishment  of  new  ones, 
as  proper  occasion  may  require,  without  fur- 
ther legislative  authority;  and  the  legal 
discontinuance  of  the  old  lines  will  be  ac- 
complished by  the  legal  establishment  of 
new  ones,  without  any  specific  declaration 
of  discontinuance.  Farist  Steel  Co.  v. 
Bridgeport,  60  Conn.  278,  22  Atl.  561,  13:  590 

2.  Under  a  charter  provision  that  harbor 
lines  established  by  a  city  may  oe  laid  out 
and  designated  by  a  committee  appointed  by 
the  city  council  for  that  purpose,  no  legal 
layout  can  be  made  by  the  adoption  by  the 
council  of  a  mere  recommendation  by  the 
committee  of  the  acceptance  of  a  resolution 
previously  passed  by  the  council,  to  the  ef- 
fect that  the  lines  be  laid  out.  Id. 
Lease  of  harbor  area. 

3.  The  structures  authorized  by  Wash. 
Const,  art.  15,  §  2,  respecting  leases  of  har- 
bor areas  for  "wharves,  docks,  and  other 
structures,"  when  this  section  is  construed 
with  §  1.  must  be  limited  to  "conveniences 
of  navigation  and  commerce."  State  ex  rel. 
Denny  v.  Bridges,  19  Wash.  44,  52  Pac.  326, 

40:  593 

4.  A  lease  of  harbor  area  in  front  of  tide 
lands  for  curing  and  canning  fish,  maintain- 
ing a  retail  and  wholesale  fish  market,  and 
storing  ice  for  packing  and  handling  fish,  is 
not  authorized  by  Wash.  Const,  art.  15,  § 
1,  reserving  such  area  "for  maintaining 
wharves,  streets,  and  other  conveniences  of 
navigation  and  commerce,"  since  the  word 
"commerce"  is  qualified  by  the  word  "navi- 
gation." Id. 

Editorial  Notes. 

Establishment    of   dock   lines.     14:  498. 

Supervision  of  tidewaters  on  flats  by  har- 
bor commissioners.  5: 
179.» 


HARD  LABOR. 


Punishment  at.  see  Criminal  Law.  192,  193, 
207. 

Editorial   Notes. 

Riiiht   to  compel,  by  convicts.     27:  593 
As  cruel  punishment.     35:  566. 
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HARMLESS  ERROR. 

See  Appeal  and  Error,  VII.  m. 

♦-•-♦ 

HARVESTER. 

Exemption  of,  see  Exemptions,  44. 
Insurance  of,  see  Insurance,  473. 
Lien  of,  see  Liens,  23. 


HAWAIL 

Right  of  Kanaka  from,  to  Citizenship,  see 

Aliens,  9. 
Appeal  to  Supreme  Court  from  Hawaii,  see 

Appeal  and  Error,  63,  68. 


HAWKERS. 


See  Peddlers. 


HAY. 

Cotenancy  in,  see  Cotenancy,  8,  18,  19. 
Replevin   for,  see  Crops,  3. 
Husband's  Right  to,  see  Husband  and  Wife, 
108. 

♦  •» 


HAY  CAP. 

Fright  of  Horse  by,  see  Highways,  290. 


HAZARD. 

Of  Insurance,  Increase  of,  see  Insurance,  III. 
e,  1,  0. 


HEAD  HOSTLER. 


In  Roundhouse,  as  Fellow  Servant,  see  Mas- 
ter and  Servant,  590. 


HEAD  LIGHT. 


Running  Train  Without,  see  Railroads,  143, 

200. 
Running    Street    Car    without,    see    Street 

Railways,  113. 


HEAD-MONEY. 
For  Immigrants,  see  Aliens,  4. 


HEAD  OF  FAMILY.. 

Who  is,  see  Homestead,  4,  6. 

♦<-♦ — . 

HEALERS. 

Editorial   Notes. 

How  far  use  of  mails  by,  is  fraudulent.  70: 
589. 


HEALTH. 

I.  Boards  of  Health. 
II.  Epidemics. 
III.  Regulations  to  Protect  Health. 

a.  In  General. 

b.  Vaccination. 

rv.  Destruction  of  Property  to  Protect. 
V.  Editorial  Notes. 

Consideration  of  Encumbrances  in  Estimat- 
ing Reasonableness  of  Outlay  Required 
by  Statute  for  Promoting,  see  Build- 
ings, 2. 

Order  of  Board  Justifying  Ejection  from 
Train,  see  Carriers,  361. 

Equal  Protection  as  to  Water  Closets,  see 
Constitutional  Law,  360. 

Contract  Tending  to  Spread  Contagious 
Disease,   see  Contracts,  444. 

Judicial  Notice  as  to  Disease,  see  Evidence, 
112-119. 

of  Insured,  Warranties  or  Representations 
as  to,  see  Insurance,  III.  e,  2,  6. 

Charter  Provisions  as  to,  see  Municipal  Cor- 
porations, 39. 

Liberal  Construction  of  Statute  as  to,  see 
Statutes,  497. 


I.  Boards  of  Health. 

Review  of  Decision  of,  by  Certiorari,  see 
Certiorari,   12. 

Employment  of  Physician  by,  see  Contracts, 
23. 

Libel  by,  see  Libel  and  Slander,  65,  108. 

Measure  of  Damages  for  Libel  by,  see  Dam- 
ages, 289. 

Mandamus  to,  see  Mandamus,  65. 

See  also  infra,  9. 

1.  On  a  division  of  the  city  of  Yonkers 
into  five  wards,  with  a  supervisor  from  each 
by  the  amendment  of  1802  to  the  city  char- 
ter, the  office  of  "the  supervisor,"  who  was 
a  member  of  the  board  of  health,  disap- 
peared, and  the  ward  supervisors  did  not  be- 
come members  of  the  board  of  health.  Peo- 
ple ex  rel.  Copcutt  v.  Yonkers  Bd.  of  Health, 
140  N.  Y.  1,  .35  X.  E.  320,  23:  481 

2.  Members  of  a  board  of  health  of  a  city 
are  not  local  or  municipal  officers  within 
Mich.  Const,  art.  15,  §  14.  providing  for  the 
election  of  suoh  officers,  but  the  board  is  a 
state  agencv.  Davock  v.  Moore,  105  Mich. 
120,  63  N.  \Y.  424,  28:  783 
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3.  An  or.der  made  by  two  only  of  three 
members  of  an  executive  committee  of  a 
board  of  health,  when  the  other  member  waa 
not  present,  was  invalid  under  Miss.  Laws 
1894,  chap.  38,  p.  33,  prior  to  the  amend- 
ment of  1898.  Wilson  v.  Alabama  G.  S.  R. 
Co.  77  Miss.  714,  28  So.  567.  52:  357 
Powers  of. 

Delegation  of  Power  to  Board,  see  Consti- 
tutional Law,  214-216. 

As  to  Vaccination  of  Pupil,  see  Schools,  14r- 
27. 

To  Abate  Nuisance,  see  Nuisances,  76,  132. 

See  also  infra,  12-14,  16,  17. 

For  Editorial  Notes,  see  infra,  V.  §  1. 

4.  Yonkers,  although  excepted  by  N.  Y. 
Laws  1885,  chap.  270,  §  1,  from  the  provi- 
sions of  the  act,  so  far  as  it  relates  to  the 
composition  of  boards  of  health  and  appoint- 
ment of  members  thereof,  is  not  excepted 
from  §  3,  conferring  general  powers  upon 
such  boards.  Yonkers  Bd.  of  Health  v. 
Copcutt,  140  N.  Y.  12,  35  N.  E.  443,    23:  485 

5.  County  boards  of  health  are  corporate 
bodies  invested  by  statute  with  functions  of 
a  public  nature  to  be  exercised  for  the  pub- 
lic benefit,  and,  in  the  absence  of  such  rem- 
edy conferred  by  statute,  are  not  liable  in 
an  action  for  tort  for  damages  in  the  per- 
formance of  an  official  duty.  Forbes  v. 
Escambia  County  Bd.  of  Health,  28  Fla.  26, 
9  So.  862,  13:  549 
Fund  for. 

6.  The  consent  of  a  municipality  or  its 
local  officers  or  boards  is  not  necessary  to 
the  validity  of  a  tax  to  raise  money  which  a 
board  of  health  requires  for  the  preserva- 
tion of  the  public  health,  under  legislative 
authoritv.  Davock  v.  Moore,  105  Mich.  120, 
63  N.  W.  424,  28:  783 

7.  Mich,  act  Feb.  27,  1895,  to  establish  a 
board  of  health  for  the  city  of  Detroit,  is 
not  inoperative  for  failing  to  supply  the 
means  of  carrying  out  its  requirements  or 
to  provide  any  revenue  for  the  board,  as  it 
provides  that  the  board  shall  furnish  an  es- 
timate annually  to  the  comptroller,  and  his 
duties  when  estimates  are  thus  made  are 
provided  for  by  the  charter.  Id. 


II.  Epidemics. 

Judicial  Notice  of,  see  Evidence.  58. 
For  Editorial  Notes,  see  infra,  V.  §  1. 

8.  In  an  epidemic  of  smallpox  or  other 
dangerous  contagious  disease,  the  council 
of  a  city,  town,  or  village  has  inherent 
power  to  provide  for  the  medical  treatment 
and  care  of  poor  pei-o!is  tln'reiii  resident, 
'i'hoinas  v.  .Ma>on.  .3!i  \V.  \'a.  rrJii.  20  8.  E. 
oSO.  20:  727 

'.'.  Tlie  pmver  oivm  liy  -tatnte  to  state 
and  local  li(,:ir.!-  of  lieahli  i-  ikit  exrlu-ive 
of  the  inlicrt-iil  jxiwer  of  Miiiiiicipal  coi-pDra- 
tions  to  relieve  indiizeiit  .-ii-k  jiei'-nns  in 
time   of    epidemic   di.-~ease.  Id. 


HI.  Regulations  to  Protect  Health, 
a.  In  General. 

Regulations  of  Buildings  as  to,  see  Build- 
ings, 8-10. 

Power  of  Congress  as  to,  see  District  of  Co- 
lumbia. 

Police  Power  as  to.  Generally,  see  Consti- 
tional  Law,  II.  e,  4. 

Police  Regulation  of  Plumbing,  see  Consti- 
tutional Law,  1029-1031. 

Police  Regulation  of  Business  of  Barber, 
see  Constitutional  Law,  1034. 

Prohibiting  Barbers  Working  on  Sunday,  see 
Constitutional  Law,  1021. 

Requiring  Substitution  of  Water  Closets 
for  School  Sinks,  see  Eminent  Domain, 
218. 

Regulation  as  to  Water  Flowing  on  Street, 
see  Highways,  68. 

Reasonableness  of  License,  see  License,  144. 

Requiring  Cutting  of  Weeds,  see  Municipal 
Corporations,  254,  255. 

Requiring  Inspection  for  Steam  Boilers, 
see  Municipal  Corporations,  259,  260. 

Municipal  Liability  for  Acts  in  Preserva- 
tion of  Health,  see  Municipal  Corpora- 
tions, 430. 

Municipal  Liability  for  Injury  in  Enforcing 
Regulations,  see  Municipal  Corpora- 
tions, 501-506. 

Power  of  Town  Council  as  to,  see  Municipal 
Corporations,  105. 

In  Matters  Affecting  Schools,  see  Schools, 
I.  c. 

For  Editorial  Notes,  see  infra,  V.  §  1. 

10.  Regulations  authorized  by  Colo.  Const, 
art.  16,  for  the  proper  ventilation  of  mines, 
for  escapement  shafts,  "and  such  other  ap- 
pliances as  may  be  necessary  to  protect  the 
health  and  secure  the  safety  of  the  work- 
men therein,"  embrace  only  such  reasonably 
necessary  mechanical  appliances  as  will  se- 
cure the  end  in  view,  and  do  not  include 
other  kinds  of  health  regulations.  Re 
Morgan,  26  Colo.  415,  58  Pac.   1071,     47:  52 

11.  An  ordinance  prohibiting  second-hand 
clothing  to  be  brought  into  or  offered  for 
sale  within  a  town,  without  first  proving 
that  it  did  not  come  from  a  place  w.here 
contagion  or  infection  is  or  has  been  pre- 
vailing, is  unreasonable  and  void  in  the  ab- 
sence of  any  epidemic  or  other  apparent 
necessity  therefor.  Kosciusko  v.  Slomberg, 
68  Miss.  469,  9  So.  297.  12:  528 

12.  To  prohibit  the  landing,  within  an  in- 
fected district,  of  healthy  persons  from  a 
vessel  coming  from  a  foreign  port,  is  with- 
in the  power  of  the  board  of  health  under 
La.  act  No.  192  of  1898,  which  authorizes 
the  board  to  provide  for  the  general  sanita- 
tion of  the  state  and  the  regulation  of  the 
isolation  of  cases  of  infectious  or  contagious 
diseases,  and  also  for  a  maritime  and  land 
(jnarantine  against  places  infected  with  such 
iii-ea«e.  Compagnie  Francaise  v.  State  Board 
of   Health,  51  La.  Ann.  645,  25  So.  591, 

56:  795 

13.  An  order  of  a  board  of  health  making 
it   unlawful  for  any  person  to  get  off  any 
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boat  or  train  in  the  state  until  after  fur- 
ther orders  of  the  board  is  void  for  unrea- 
sonableness so  far  as  it  affects  persons  com- 
inor  into  the  state  from  noninfected  places, 
although  the  order  is  made  because  of  the 
existence  of  yellow  fever  at  certain  places. 
Wilson  V.  Alabama  G.  S.  R.  Co.  77  Miss. 
714,  28  So.  567,  52:  357 

14.  A  resolution  of  the  state  board  of 
health  without  limitation  or  restriction, 
that  no  pig-pen  shall  be  built  or  maintained 
within  100  feet  of  any  street  or  inhabited 
house,  is  not  a  reasonable  and  legitimate  ex- 
ercise of  the  power  conferred  by  yt.  Acts 
1886,  No.  93,  §   6,  and  Vt.  Acts   1892,  No. 

82,  §  11,  providing  that  the  board  shall  have 
authority  to  promulgate  and  enforce  such 
regulations  for  the  better  preservation  of 
the  public  health  in  contagious  and  epidem- 
ic diseases,  and  regarding  the  causes  which 
tend  to  their  development  and  spread,  as  it 
shall  judge  necessary.  State  v.  Speyer,  67 
Vt.  502,  32  Atl.  476,  29:  573 
Disinfection. 

15.  A  penal  ordinance  requiring  second- 
hand clothing  to  be  disinfected  by  fumiga- 
tion, and  requiring  payment  of  a  fixed  price 
therefor  according  to  the  nature  of  the  gar- 
ment, must  be  deemed,  in  the  absence  of  di- 
rect and  unquestionable  proof  to  the  con- 
trary, to  be  for  the  protection  of  the  public 
health.     Ros«nbaum  v.  Newbern,  118  N.  C. 

83,  24  S.E.I,  32:123 

16.  A  rule  of  the  state  board  of  health 
to  disinfect  baggage  of  all  immigrants  from 
other  countries  is  invalid  where  the  statute 
only  authorizes  such  inspection  in  case  of 
immigrants  from  a  port  or  locality  where 
a  dangerous  communicable  disease  exists. 
Hurst  V.  Warner,  102  Mich.  238,  60  N.  W. 
440,  26:  484 

17.  Under  the  Florida  act  of  1879  (chap. 
3162)  as  amended  by  the  Florida  act  of  1883 
(chap.  3443),  county  boards  of  health  have 
no  authority  to  demand  and  collect  from 
vessels  coming  into  the  juri?diction  of  said 
boards  fees  for  fumigation  or  disinfection, 
unless  said  vessels  are  subject  to  and  have 
been  put  in  quarantine.  Forbes  v.  Escam- 
bia Countv  Bd.  of  Health,  28  Fla.  26,  9  So. 
862,  "  13:  549 
Quarantine. 

Quarantine  Laws  as  Regulation  of  Com- 
merce, see  Commerce,  11-13. 

Motive  of,  see  Courts,  85. 

Presumption  of  Knowledge  of,  see  Evi- 
dence, 295. 

Indictment  for  Disobeying  Quarantine,  see 
Indictment,    etc.,    33. 

Title  of  Statute  as  to,  see  Statutes.  164. 

For  Editorial  Notes,  see  infra,  V.  §  2. 

18.  Disobedience  of  a  quarantine  order  by 
going  upon  the  street  is  not  criminal  in  the 
case  of  one  who  has  no  knowledcre  of  the 
order.  State  v.  Butts,  3  S.  D.  577,  54  N. 
W.   603,  19:  725 

19.  Authority  to  quarantine  persons  who 
refuse  to  be  vaccinated,  but  who  are  not  in- 
fected with  and  are  not  shown  to  have  been 
exposed  to  smallpox,  is  not  given  by  N.  Y. 
Laws  1893,  chap.  661,  §  14,  authorizing  the 


isolation  of  all  persons  and  things  infected 
with  or  exposed  to  a  contagious  disease, 
and  provision  for  "thorough  and  safe  vac- 
cination for  all  persons  in  need  of  the 
same."  Re  Smith,  146  N.  Y.  68,  40  N.  E. 
497,  28:820 

20.  The  mere  fact  that  a  person  is  carry- 
ing on  a  general  express  business  in  a  dis- 
trict in  which  many  cases  of  smallpox  have 
existed  does  not  show  tnat  he  has  been  ex- 
posed to  that  disease,  so  as  to  justify  his 
detention  in  quarantine  until  he  consents 
to  be  vaccinated.  Id. 

b.  Vaccination. 

Assault  by  Vaccination  of  Passenger,  see 
Carriers,  174. 

Inequality  of  Statute  Requiring,  see  Consti- 
tutional Law,  604. 

Authority  of  Officers  to  Purchase  Vaccine 
Matter,  see  Counties,  75. 

Judicial  Notice  as  to,  see  Evidence,  120-121, 

Burden  of  Proof  as  to,  see  Evidence,  232. 

Vaccination  of  Pupil,  see  Schools,  14-27. 

See  also  supra,  19,  20.  * 

For  Editorial  Notes,  see  infra,  V.  §  1. 

Power  to  compel. 

Police  Power  as  to,  see  Constitutional  Law, 
1010-1012. 

Vaccination  of  Pupil,  see  Sehools,  14-20. 

See  also  supra,  17. 

21.  Authorizing  county  and  municipal  au- 
thorities to  require  compulsory  vaccination 
is  within  the  power  of  the  legislature  unless 
forbidden  by  the  Constitution.  State  v. 
Hay,  126  N.  C.  999,  35  S.  E.  459,  49:  588 

22.  An  ordinance  requiring  compulsory 
vaccination  is  not  vitiated  by  failure  to  ex- 
cept from  its  operation  persons  whose 
health  is  such  that  it  would  be  unsafe  for 
them  to  submit  to  vaccination.  Id. 

23.  A  statute  permitting  municipal  au- 
thorities to  make  regulations  "for  the  vac- 
cination of  its  inhabitants  under  the  direc- 
tion of"  the  local  board  of  health  does  not 
require  the  board  of  health  to  act  in  con- 
junction with  the  aldermen  in  passing  the 
ordinance.  Id. 
What  justifies  refusal  to  submit  to. 

24.  Failure  to  comply  with  an  ordinance 
requiring  compulsory  vaccination  is  not 
justified  by  one's  own  opinion,  or  that  of 
his  personal  physician,  that  it  would  be  dan- 
gerous for  him  to  be  vaccinated,  or  that  he 
is  sufficiently  protected  by  former  vaccina- 
tion. State  V.  Hay,  126  N.  C.  999,  35  S.  E. 
459,  49:  588 

25.  The  views  of  an  individual  do  not 
entitle  him  to  be  exempted  from  the  oper- 
ation of  an  order  of  the  board  of  health 
ref]uiring  the  vaccination  of  all  citizens  of 
the  municipalitv.  Com.  v.  Pear,  183  Mass. 
242.  66  X.  E.  719,  67:  935 

26.  The  theoretical  possibility  of  an  in- 
jury from  vaccination  in  an  individual  case 
does  not  show  that  a  statute  requiring  the 
vaccination  of  all  citizens  is  unreasonable. 

Id. 

27.  The  testimony  of  exports  that  the  ef- 
fects of  vaccination  are  injurious  and  dan- 
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gerous  does  not,  in  view  of  facts  of  history, 
warrant  a  court  in  holding  a  statute  requir- 
ing citizens  to  be  vaccinated  unconstitu- 
tional. Id. 


rV.  Destruction  of  Property  to  Protect. 

Burden  of  Proving  Necessity,  see  Evidence, 
603. 

Liability  for  Lowering  Water  of  Navigable 
Stream  for  Promotion  of,  see  Eminent 
Domain,  351. 

Liability  for  Cutting  Shade  Trees,  see  High- 
ways, 176. 

Draining  or  Lowering  Lake  in  Interest  of, 
see  Waters,  251. 

28.  Compensation  for  the  use  of  a  hotel 
for  a  hospital  during  quarantine  because  of 
the  existence  of  smallpox  therein,  and  for 
the  destruction  of  the  infected  property  and 
the  burial  of  a  person  who  died  of  smallpox, 
should  be  awarded  to  the  owner  of  the  hotel 
by  the  board  of  health  in  Detroit,  under 
Mich.  Local  Laws  1893,  act  No.  403.  Saf- 
ford  v.  Detroit  Bd.  of  Health,  110  Mich.  81, 
67  N.  W.  1094,  33:  300 

29.  A  health  officer  is  individually  liable 
to  make  compensation  for  private  property 
destroyed  by  mistake  in  the  attempt  to  pre- 
serve the  public  health,  in  the  absence  of 
statutory  provision  for  such  compensation, 
and  is  not  protected  by  the  fact  that  his 
acts  Avere  quasi  judicial  in  character;  since 
the  exercise  of  his  discretion  is  limited  by 
the  constitutional  guaranty  to  every  person 
of  immunity  from  having  his  private  prop- 
erty rights  invaded  except  under  the  regular 
course  of  law.  Lowe  v.  Conroy,  120  Wis. 
151,  97  N.  W.  942,  66:  907 

30.  The  determination  of  health  officers 
that  private  property  is  a  nuisance,  or  a 
cause  of  sickness  dangerous  to  health,  is  no 
protection  against  lialsility  for  its  destruc- 
tion if  the  property  is  in  fact  not  a  nuisance 
or  source  of  danger.  Id. 


V.  Editorial  Notes. 

§  I.  Generally. 

Protection  of,  within  police  power.    10:  136.* 

Municipal  power  in  epidemics.     26:  727. 

Use  of  public  funds  to  protect.     14:  476. 

Power  of  board  of  health  as  to  nuisances. 
36:  60.3. 

Municipal  regulation  of  nuisances  relating 
to.     38:  311. 

Injunctions  by  inuTiicipality  against  nui- 
sance affecting.     41:  322. 

Injunction  by  municipality  against  nuisance 
in  water  affecting  health. 
40:  470. 

Riglit  of  woman  to  he  niem)ier  of  board  of. 
38:  211, 

Right  to  eninpel  vaceinat  ion.  2.'i :  1.52;  20: 
72S. 

Municipal  rerrulat  irui  of  dealing  in  second- 
hand clothes.      32:  121. 


Claim    against    state    under    public    health 

laws.     42:  65. 
Prescriptive   right   to   maintain   public   nui- 
sance affecting.     53:  893. 
Benefit   to   public  health  as  a  condition   of 
power  to  exercise  eminent 
domain     for    drainage    of 
private   lands.     49:  783. 
Validity  and  construction  of  statutory  regu- 
lations as  to  infected  ani- 
mals.    26:  638. 
§  2.  Quarantine  regulations. 
As  to  ships.     26:  484. 

Regulations  and  powers,  generally.    26: 

484. 
Liability  for  damages  caused.     26:  486. 
Charges  and  expenses.    26:  487. 
As  to  land  communication.     26:  488. 
In  general.     26:  488. 
Isolation  of  infected  persons.     26:  489. 
Liability    for    expenses    and    damages 
caused  thereby.     26:  490. 


HEARING. 

Necessity  of,  to  Constitute  Due  Process,  see 
Constitutional  Law,  II.  b,  7,  c. 

On  Removal  of  Officer,  see  Officers,  146,  147, 
150.  . 


HEARSAY. 

Evidence  of,  see  Evidence,  X. 


HEARSE. 
Bailment  of,  see  Bailment,  29. 


HEATING  APPARATUS. 

As  a  Fixture,  see  Fixtures,  7. 


HEATING  CAR. 


Liability   to    Passenger   for   Failure    as    to, 

see  Carriers,  216. 
Negligence  in   Remaining  in  Unheated  Car, 

see  Carriers,  274. 


HEDGE. 

Trimming  of,  see  Fences,  17,  18. 


HEIGHT. 

Of   Building.   'Municipal   Regulation   of,   see 

Buildings.  5.  7. 
Of  Buildintr.  Covenant  as  to.  see  Covenant, 

114. 
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Of  Human  Body,  Judicial  Notice  of,  see  Evi- 
dence, 68. 


HEIRS. 

Revival  of  Suit  in  Name  of,  see  Abatement 
and  Revival,  43. 

Oral  Contract  to  Adopt  as,  see  Contracts, 
192. 

Contribution  by,  see  Contribution,  2. 

Use  of  Word  in  Deed,  see  Deeds,  50,  54,  55, 
57,  58;   Easements,   15-17. 

Rule  in  Shelley's  Case  as  to  Use  of  Word, 
see  Real  Property,  I.  b;  Wills,  HI.  g,  3. 

As  to  Descent  and  Distribution  to,  see  De- 
scent and  Distribution. 

Liability  of,  for  Debts  of  Ancestor,  see  De- 
scent and  Distribution,  64-66. 

Estoppel  of,  see  Estoppel,  42-46,  70,  247,  296, 
297. 

Expectancies  of,  see  Expectancy. 

Recovery  against,  by  Creditors  of  Decedent, 
see  Executors  and  Administrators,  140. 

Distribution  to,  see  Executors  and  Adminis- 
trators, IV. 

Rights  of,  in  Homestead,  see  Homestead,  IV. 
b. 

Preliminary  Injunction  to  Protect,  see  In- 
junction, 459. 

Rights  of,  in  Life  Insurance,  see  Insurance, 
VI.  d,  2,  b. 

Right  of  Action  for  Dissolving  Insurance 
Company,  see  Insurance,  72. 

Insurable  Interest  of,  see  Insurance,  128. 

Action  by,  to  Set  Aside  Divorce,  see  Judg- 
ment, 409. 

Conclusiveness  of  Judgment  on,  see  Judg- 
ment, 249-253,  263. 

Conclusiveness  of  Finding  of  Heirship,  see 
Judgment,  214. 

Right  to  Attack  Judgment,  see  Judgment, 
132. 

Running  of  Limitations  against,  see  Limita- 
tion of  Actions,   135. 

Effect  of  Legitimation,  see  Parent  and  Child, 
II. 

Effect  of  Adoption,  see  Parent  and  Child, 
III. 

As  Proper  or  Necessary  Parties  to  Action, 
see  Parties,  144,  146,  148,  151,  153. 

Right  of,  to  Partition,  see  Partition,  2. 

Rights  of,  on  Accounting,  see  Partnership, 
132,  133. 

Right  of  Re-entry  by,  see  Real  Property,  26. 

Enforcement  against,  of  Contracts  Concorh- 
ing  Lands,  see  Injunction,   106. 

Specific  Enforcement  of  Contract  against, 
see  Specific  Performance,  41. 

Disinheriting,  see  Wills,  III.  c. 

Devise  in  Favor  of,  see  Wills,  180-184,  201- 
204,  261. 

Election  by,  see  Wills,  395,  397. 

Competencv  as  Witnesses,  see  Witnesses, 
64,  65,'  69. 

Who  are,  see  Homestead.  61;  Insurance, 
1185-1187. 

Conflict  of  Laws  as  to  Who  Are,  see  -on- 
flict  of  Laws,  315. 


Editorial  Notes. 

Who   are;    meaning  of   the   word.     8:  732,* 
747;*    12:  721;*    13:  46.* 
Within    meaning    of    insurance    poiicv. 
30:  593. 
Presumptive  and  apparent  defined.    5:  122.* 
As  a  word  of  limitation.    2:  457.* 


HEMORRHAGE. 

Death  of  Insured  by,  see  Insurance,  1008. 

♦*-♦ 

HENRY  GEORGE. 

Gift  to  Circulate  Works  of,  see  Charities, 
33. 


HERNIA. 

Death  of  Insured  by,  see  Insurance,  1007. 

♦*-♦ 

HIGH  SCHOOLS. 

Establishment  by  Legislature,  see  Constitu 
tional  Law,  279. 


HIGH  SEAS. 


As  Boundaries,  see  Boundaries,  5,  6. 
Validity  of  Marriage  on,  see  Marriage,  4. 
Law  Governing  Validity  of  Marriage  on,  see 

Conflict  of  Laws,  130. 
Burden  of  Proof  as  to  Law  on,  see  Evidence, 

172. 


HIGH   WATER    MARK. 

Boundary    Line    between    High    and    Low 

Water  Mark,  see  Boundaries,  51-59. 
Title  to  Land  below,  see  Waters,  I.  c,  4,  6. 


HIGHWAYS. 


I.  Establishment;   Width. 

a.  Establishment. 

b.  Width. 

II.  Title;  Use;  Obstruction. 

a.  In    General;    Title    and    Property 

Rights. 

b.  Uses;     What    Allowed    in    Street 

Generally. 
*   c.  Obstruction  Generally. 

d.  Use  and  Obstruction  oy  Railroads. 

e.  Rights  as  to  Trees  or  Materials  in 

Street. 

1.  Trees. 

2.  Miscellaneous. 
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IIT.  Improvements;   Repairs. 
IV.  Defects;      Liability     for     Injuries     to 
Travelers. 

a.  Liability  of  Municipality. 

1.  In  General. 

2.  For     Acts     or     Omissions     of 

Others. 

3.  Who  Entitled  to  Protection  or 

Remedy. 

4.  Obstructions    and    Nuisances. 

5.  Other  Defects. 

6.  Defect  in  Sidewalk. 

b.  Liability  of  Others. 

1.  In  Ceneral. 

2.  Public  Officials. 

3.  Abutting  Owners. 

a.  In  General. 
6.  Effect  of  Lease. 

4.  Contractors. 
6.  Railroads. 

6.  Street  Railways. 

c.  Contributory  Negligence. 

d.  Notice. 

1.  Of  Defects. 

2.  Of  Injuries. 

V.  Discontinuance;  Alteration;  Abandon- 
ment. 

a.  Discontinuance. 

1.  In  General. 

2.  Rights  of  Individuals. 

b.  Alteration. 

c.  Abandonment. 
VI.  Highway  Officers. 

VII.  Editorial  Notes. 

Adverse  Possession  of,  see  Adverse  Posses- 
sion, I.  h. 

Regulating  Speed  of  Automobiles  on,  see 
Automobiles,  1. 

Bicycle  Path  as,  see  Bicycle  Paths. 

Injnrv  to  Persons  in,  by  Blasting,  see  Blast- 
ing, 16. 

As  ISoundarv,  see  Boundaries,  II.  b. 

Injury  to,  by  Break  in  Canal,  State's  Lia- 
l)ility,  see  Canals,  1. 

Certiorari  in  Highwav  Case,  see  Certiorari, 
1.3,   14. 

Efpial  Protection  and  Privileges  as  to,  see 
Constitutional  Law,  322-32.5. 

Police  Power  as  to,  see  Constitutional  Law, 

nno-riGG. 

Over  Railroad  Right  of  Way,  Court's  Power 

as  to.  see  Courts.  187. 
U-^e  of  Word  in  Deed,  see  Deeds,  80,  81. 
l-'jiM  iiiH'iit   for.  see   Ejectment,   1,  2,  2.5. 
A\  hat   Constitutes  a  Taking  of.  or  Damage? 

to  Rights  in.  see  Eminent  Drmiain,  III. 

I).  2. 
•Tudicial  Notice  as  to,  see  Evidence,  53. 
Tiijumtioii   as  to.   see   Injunction,   I.   I. 
Injunction      against     Digging     Trench      for 

Water  Main  Across,  see  Injunction,  374. 
Dclf'jation  of  Power  to  Roaulate.  see  ]\Iunic- 

ijial  Cor]inrations.  G'i-71. 
Imiio-iiiLf   Debt   on    ("ity    for.    see    ^ilniiicipal 

Cni-iHiratirnis.   .■)2:i.    '.i'Vl. 
T.iiiii' iiiL:'     Siiocd     in      I'ark     T!iiTh\\av>,     see 

I';'rl<-   ati'l    ^-niari'-,    1  !  ^17. 
A'a]   Mi'  ( ',,11111  ii--   in  ("'(ni-i  i-iic!  inn  of.  ^o,'   l''uli- 

lic    ^IM,w.^-.   .-,1. 
SlX'i'i;:!    LrL'i--l;H  ii'ii   a.-;   To.   see   Siatiil'---.   :\i'~ 


Purchase  of  Toll  Road  by  Public,  see  Tolls 

and  Toll  Roads,  22-24. 
Right   of  Turnpike   Company  to   Take,  see 

Tolls  and  Toll  Roads,  9,  10. 
Charging  Town  with  Expense  of  Maintain- 
ing, see  Towns,  21. 
Action  by  Town  for  Injury  to,  see  Towns,  9. 
Question  for  Jury  as  to  Negligence  on,  see 

Trial,  IL  c,  8,  c. 
What  Constitutes,  see  Railroads,  157. 
Stream  as,  see  Waters,  3,  4,  12,  14-16,  24, 

and  also  infra,  VII.  §  1. 
Effect  on  Riparian  Rights,  see  Waters,  183. 
Riparian  Rights  in  Public,  see  Waters,  33. 
Right  of  City  to  Discharge  Sewer  into  Tail 

Race  Running  Through  Culvert  under 

Highway,  see  Waters,  297. 
Alley,  see  Alleys. 
Boulevards,  see  Boulevards. 
Gravel  Roads,  see  Gravel  Roads. 
Private  Roads,  see  Private  Roads. 
Toll  Roads,  see  Tolls  and  Toll  Roads. 


L  Establishment;   Width, 
a.  Establishment. 

By  Expiration  of  Franchise  of  Toll  Bridge, 
see  Bridges,  37. 

By  Dedication,  see  Camp  Meeting  Associa- 
tions, 1. 

Validity  of  Contract  to  Pay  Expense  of 
Opening  Street,  see  Contracts,  485. 

Liability  of  County  for  Land  Taken,  see 
Counties,  28. 

Measure  of  Damages  in  Case  of,  see  Dam- 
ages, III.  1,  5. 

Deductions  for  Benefits  from,  see  Damages, 
536,  537. 

By  Dedication,  see  Dedication. 

Presumption  as  to  Dedication,  see  Evidence, 
713. 

Right  Acquired  by  Condemnation,  see  Emi- 
nent Domain,  144-147. 

Compensation  for  Damages  by,  see  Eminent 
Domain,  370. 

Right  to  Compensation  on  Condemnation 
for,  see  Eminent  Domain,  281,  282,  286, 
288. 

Map  of  Proposed  Street  as  Encumbrance, 
see  Encumbrances. 

Right  to  Open  Highway  Over  Property  as 
Encumbrance,  see  Vendor  and  Purchas- 
er. 46. 

Injunction  against  Using  Railroad  Embank- 
ment for,  see  Injunction,  380. 

Tjiclusion  of  Street  Use  in  Dedication  as 
"Levee,"  see  Levee,  2. 

^larking  on  Plat,  see  Plat. 

Across  Railroad  Property,  see  Eminent  Do- 
main, 57,  58:  Railroads,  54-61. 

Xotice  of  Grantor's  Agreement  to  Open 
Road,  see  Real  Property,  84. 

Ropoal  of  Statute  as  to.  see  Statutes,  565. 

i'nwcr  of  Town  to  Take  Title  for,  see 
Towns.  12. 

Vnr  IMifnrial  Nolc<.  s<-e  infra.  VII.  §  3. 

>.   A  roarl  or  sti-oct  closed  at  one  end.  and 
\- lii'-li    only    coniniunicates    with    a   highway 
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at  the  other,  may  nevertheless  be  a  high- 
way and  within  the  provisions  of  a  statute 
as  to  conveyances  to  the  public  authorities 
for  such  purpose.  Greene  v.  O'Connor,  18  R. 
I.  56,  25  Atl.  692,  19:  262 

2.  County  commissioners  may  take  a 
strip  of  land  necessary  for  a  highway  from 
a  school-house  Jot,  where  such  taking  will 
not  prevent  the  use  of  the  lot  for  school 
purposes,  although  it  will  considerably  in- 
jure it.  Easthampton  v.  Hampshire  County 
Comrs.  154  Mass.  424,  28  N.  E.  298,      13:  157 

3.  Whether  or  not  a  strip  of  land  desig- 
nated as  a  street  extension  has  become  a 
highway  so  that  the  municipal  authorities 
may  give  permission  to  a  street  car  com- 
pany to  build  tracks  along  it,  is  a  question 
mainly  of  fact.  Pennsylvania  R.  Co.  v. 
Greensburg,  J.  &  P.  Street  R.  Co.  176  Pa. 
559,  35  Atl.  122,  36:  839 
By  prescription  or  user. 

Dedication  Shown  by  User,  see  Dedication, 

8-11. 
Acceptance  of  Dedication  Shown  by  Use,  see 

Dedication,  41-43. 
See  also  infra,  13,  14,  18,  21. 
For  Editorial  Notes,  see  infra,  VII.  §  3. 

4.  The  use  by  the  public,  as  a  highway,  of 
a  strip  of  land  extending  from  a  town  to  a 
public  ferry  across  a  navigable  river,  if  con- 
tinued uninterruptedly  for  sufficient  time, 
will  establish  a  highway  by  prescription, 
notwithstanding  it  extends  through  a  wild 
and  wooded  country,  of  the  kind  through 
which  paths  established  by  early  settlers  for 
convenience  are  not  usually  regarded  as 
highways.  Western  R.  of  Ala.  v.  Alabama 
G.  T.  R.  Co.  96  Ala.  272,  11  So.  483.  17:  474 

5.  After  the  lapse  of  twenty  years,  ac- 
companied by  an  adverse  use,  a  location  of 
a  way  de  facto  becomes  a  location  de  jure. 
Pillsbury  v.  Brown,  82  Me.  450,  19  Atl.  858, 

9:  94 

6.  Twenty  years'  use  by  the  public  under 
claim  of  right  evidenced  by  the  use  will 
give  a  right  to  a  road  or  street,  of  which 
the  owner  of  the  fee  cannot  devest  the  pub- 
lic, no  matter  what  may  have  been  his  in- 
tention. Marion  v.  Skiilman,  127  Ind.  130, 
26  N.  E.  676.  11:  55 

7.  Mere  user  by  the  public  of  a  strip  of 
land  dedicated  by  the  owner  as  a  street  does 
not  constitute  it  a  public  street  or  hignway 
which  the  city  is  bound  to  keep  in  repair, 
where  the  officers  authorized  by  the  city 
charter  to  lay  out,  open,  and  establish 
streets  have  not  accepted  the  street  or 
treated  it  as  such.  Downend  v.  Kansas 
City,  156  Mo.  60,  56  S.  W.  902,  51:  170 

8.  A  narrow  strip  of  land  on  the  border 
of  a  platted  block  will,  for  tlie  purposes  of 
an  action  against  the  city  for  injuries 
caused  by  defects  in  a  walk  thereon,  be 
treated  as  y)art  of  a  street  formed  adjacent 
to  it  in  the  platting  of  adjoining  property. 
where  it  nas  been  so  treated  by  th"  persons 
interested,  aiid  it  appears  on  the  plat  in 
■^uch  a  form  that  it  might  be  considered 
as  dedicated  to  pulilic  nsp.  Td. 

9.  A  private  way  does  not  bocmno  a  pub- 
He  one  by  ii^er.  under  a  statute  jimvidiiig 
that  roads  that  have  been  used  as  sucli  for 


ten  years  or  more  shall  be  deemed  public 
highways,  where  it  was  built  for  private 
gain,  from  a  public  highway  to  a  private 
wharf  and  ferry  landing,  and  has  always 
been  maintained  by  private  enterprise,  the 
township  having  in  no  way  indicated  an  in- 
tention to  accept  it,  while  the  ferry  license 
was  granted  on  the  express  condition  that 
the  licensee  should  maintain  the  way,  al- 
though no  objection  has  ever  been  made  to 
its  use  by  anyone.  Stickley  v.  Sodus  Twp. 
131  Mich.  510,  91   N.  W.  745,  59:  287 

Restriction  in  deed. 
Condition  in  Grant  for  Keeping  Open,  see 

Real  Property,  12. 
See  also  Deeds,  44. 

10.  A  restriction  of  the  use  of  land  as  a 
highway  to  the  time  from  December  to 
May  inclusive  in  each  year,  requiring  it  to 
be  kept  closed  oy  gates  for  the  remainder 
of  the  year,  except  that  the  road  may  be 
worked  at  any  time,  does  not  make  a  deea 
to  a  town  for  highway  purposes  invalid  un- 
der a  statute  authorizing  it  to  take  convey- 
ances of  land  "for  the  use  of  the  inhabi- 
tants." Hughes  V.  Bingham,  135  N.  Y.  347, 
32  N.  E.  78,  17 :  454 
Acceptance. 

Of  Dedication  Shown  by  Use,  see  Dedica- 
tion, 41^3. 
See  also  supra,  7. 

11.  A  resolution  of  a  town  meeting  not 
to  accept  a  road  is  ineffectual  after  a  deed 
of  the  land  for  highway  purposes  has  been 
delivered  and  accepted  and  the  road  has 
been  recognized  by  proper  authorities  as  one 
of  the  highways  of  the  town.  Hughes  v. 
Bingham,   135  N.  Y.  347,  32  N.  E.  78, 

17:454 

12.  No  formal  acceptance  of  a  strip  of 
land  conveyed  to  a  town  for  highway  pur- 
poses is  necessary  to  make  it  a  highway  un- 
der R.  I.  Pub.  Stat.  chap.  64,  §  25,  which 
declares  that  from  the  recording  of  such 
deed  the  land  "shall  be  thenceforward  a  pub- 
lic highway  to  all  intents  and  purposes  and 
be  liable  to  be  opened,"  but  that  the  town 
shall  not  be  liable  for  repairs  until  so  or- 
dered by  the  town  council.  Greene  v.  O'Con- 
nor, 18  R.  I.  56,  25  Atl.  692,  19:  262 

13.  Public  use  of  a  strip  of  land  as  a 
highway  for  a  period  of  seven  years  before 
the  rights  of  a  homestead  entry  attach  to 
it  is  sufficient  acceptance  of  the  benefit  of 
U.  S.  Rev.  Stat.  §  2477,  U.  S.  Comp..  Stat. 
1901,  p.  1567,  providing  that  "the  right  of 
way  for  the  construction  of  highways  over 
public  lands,  not  reserved  for  public  use,  is 
hereby  granted;"  and  it  is  not  necessary 
that  there  shall  have  been  a  formal  accep- 
tance of  it,  or  a  user  for  the  prescriptive 
period.  Okanogan  County  v.  Cheetham,  37 
Wash.  682,  SO  Pac.  262.  70:  1027 

14.  Leaving  an  opening  from  a  city  street 
to  a  strip  of  land  used  by  the  public  as  a 
street,  but  not  accepted  by  the  city,  and 
placing  a  light  at  tlie  same  point,  do  not 
constitute  an  adnjition  of  the  alleged  street 
as  a  public  liigliway  whieh  the  city  is  bound 
to  kf'Cji  in  re])air.  Dmvnond  v.  Kansas  Citv, 
ITiG   Mo.  CO.  5ti   S.   W.   902.  51:  170 
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Over  tide  lands. 

15.  The  laying  out  of  a  street  over  tide 
lands  is  authorized  only  for  the  extension 
of  existing  streets,  under  Wash,  act  March 
24,  1890,  giving  a  city  the  right  "to  project 
or  extend"  streets  over  such  lands.  Seattle 
&  M.  R.  Co.  V.  State,  7  Wash.  150,  34  Pac. 
551,  22:  217 
Notice  of  proceeding  to  lay  out. 

16.  Lack  of  notice  to  the  owner  of  prem- 
ises, of  proceedings  to  lay  out  a  highway 
over  them,  is  not  fatal  to  jurisdiction  if  a 
tenant  or  other  occupant  was  made  a  party 
and  duly  notified.  Ryder  v.  Horsting,  130 
Ind.  104,  29  N.  E.  567,  16:  186 

b.  Width. 

Damages  for  Widening,  see  Damages.  527. 
Acceptance  of  Dedication  for  Entire  Width, 

see  Dedication,  43. 
Right   to   Compensation    tor   Damage    from 

Reducing,  see  Eminent  Domain,  390. 
Conclusiveness  of  Judgment  as  to  Boundary, 

see  Judgment,  264. 
Who  Liable  for  Assessments  for  Widening, 

see  Public  Improvements,  89. 
Special  Legislation  as  to,  see  Statutes,  371. 
See  also  infra,  27.  223. 
For  Editorial  Notes,  see  infra,  VII.   §  9. 

17.  That  a  road  is  not  shown  to  have  any 
specified  width  is  immaterial  in  an  action 
to  determine  whether  or  not  it  is  a  highway. 
People  ex  rel.  Hart  v.  Marin  County,  103 
Cal.  223,  37  Pac.  203,  26:  659 

18.  After  twenty  years'  user  by  the  pub- 
lic of  land  dedicated  for  a  higliway,  with 
nothing  to  show  its  width,  the  width  used 
by  the  public  at  the  end  of  that  time  will 
be  regarded  as  established.  Western  R.  of 
Ala.  V.  Alabama  G.  T.  R.  Co.  96  Ala.  272, 
11  So.  483.  17:474 

19.  Where  a  way  was  originally  laid  out 
3  rods  wide,  the  public  is  entitled  to  a  way 
of  that  width,  notwitlistanding  the  wrought 
part  and  the  part  actually  used  by  travel- 
ers may  have  been  less  than  that.  The 
traveled  path  may  also  froin  time  to  time 
be  widened  or  otherwise  improved,  as  the 
growing  wants  of  the  public  may  re(]uire, 
provided  such  improvements  are  kept  with- 
in the  limits  of  the  wav  as  oritrinallv  laid 
out.  Pillsburv  v.  Brown!  82  :\Ie.  450,  19  Atl. 
Sri8.  '  9:  94 

20.  Tlie  use  of  ways,  commenced  under  an 
actual  and  rocdrdrd  Incation  which  clearly 
and  distinctly  dcfuies  their  width,  though 
the  proceedings  may  not  liavc  been  in  all 
particulars  strictly  conforinablo  to  law.  is 
pro-^umcd  to  be  coextensive  witli  the  loca- 
tion. Id. 

•"21.  A  liotnest  cador  acrn--s;  wliose  claim  a 
liirrlnvay  is  clainu'd  liy  jmlilic  n<i'r  is  en- 
titlcd    to    a    liPariiiL;-    a-    lo    it-    width,    wlien 


.1  ..f  it.  wli 
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the  criunty  a^^uino-;  c 

IcLriilnturp    lias    o-;t:iMi~]ii''l    tnr-i-oly 

tnnni   and    iiiaxiniiiiii    wiiitli.   liMviii' 

tlinl      \\i(ltil      of     cnr-ll      IM:nl      in     lllf     (li,->Tct  inn 

of   t1i"    !iM-;il    ;iutli"!-it  !i'-.      <  ikMiuio-nn    ('rinnt\- 
v.    Chcctliaiii.   ,37    Wa-li.    fi,S-_'.    SO    I'ac.    :i(;-j! 

70:  1027 


n.  Title;  Use;   Obstruction, 
a.  In   General;   Title  and  Property  Rights. 

Ejectment  by  City  for,  see  Ejectment,  23, 
25. 

Relative  Rights  of  Different  Electric  Com- 
panies in,  see  Electricity,  4. 

Prohibiting  Owner  from  Using  Paved  Strip 
Adjoining  Highway,  see  Municipal  Cor- 
porations, 57. 

Right  of  Action  for  Removing  Coal  from 
Bed  of  Street,  see  Parties,  22. 

For  Editorial  Notes,  see  infra,  VII.  §§  4-8. 

Rights  and  title  of  public.  ' 

Rights  as  to  Trees  in  Highway,  see  infra, 
171-179. 

Right  to  Hunt  in  Highway,  see  Hunting,  2. 

Rights  of  Municipality,  see  Eminent  Do- 
main, 269. 

See  also  infra,  32,  129. 

For  Editorial  Notes,  see  infra,  VII.  §  4. 

22.  Towns  and  other  municipalities  have 
the  supervision  and  control  of  public  ways 
and  streets  within  their  borders,  and  are 
to  preserve  and  maintain  the  rights  of  the 
public  therein.  Charlotte  v.  Pembroke  Iron 
Works,  82  Me.  391,  19  Atl.  902,  8:  828 

23.  The  right  of  parties  upon  public  ways 
and  streets  is  a  public  right  in  which  the 
whole  community  have  an  equal  interest, 
with  an  equal  right  to  complain  of  any  in- 
fringement upon  any  such  rights.  Id. 

24.  The  public  holds  the  title  to  streets 
and  alleys  in  trust  for  the  use  to  which 
they  are  dedicated  when  the  fee  simple 
vests  in  the  public  on  the  platting  of  an  ad- 
dition to  a  city.  Jaynes  v.  Omaha  Street  R. 
Co.  53  Neb.  631,  74  N.  W.  67,  39:  751 

25.  The  title  to  streets  and  alleys,  when 
land  is  surveyed  and  platted  into  an  addi- 
tion to  a  city  in  pursuance  of  Neb.  Comp. 
Stat.  1897.  chap.  14,  art.  1,  §§  104-106.  vests 
in  the  public.  Id. 

26.  The  title  to  streets  dedicated  by  plat 
is  held  by  the  city  for  the  use  of  the  public 
for  street  purposes,  under  Ohio  Rev.  Stat. 
§  2601,  providing  that  such  dedication  shall 
vest  in  the  municipality  the  fee  to  the 
street,  to  be  held  in  trust  for  the  uses  and 
purposes  designated  in  the  instrument.  Cal- 
leii  v.  Columbus  Edison  Electric  Light  Co. 
66  Ohio  St.   166,  64  N.  E.   141,  58:  782 

27.  A  city  may  maintain  an  action  to  en- 
join abutting  owners  from  removing  ma- 
terials from  the  unused  part  at  the  side  of 
a  street,  which  will  make  the  opening  of 
the  street  to  its  entire  width  more  difiicult. 
:Madison  v.  Mayers,  97  Wis.  399.  73  N.  W. 
43,  40:  635 

28.  Charter  power  to  make  general  police 
regulations  for  the  benefit  of  trade  and  com- 
niorce.  and  to  provide  for  the  abatement  and 
lonioval  of  nuisaiices,  will  not  authorize  a 
lily  to  maintain  a  suit  to  enjoin  the  filling 
up  of  a  lalvp  shore  along,  but  outside,  the 
liitiit-^  of  a  public  street.  Id. 
Rights  of  licensee. 

20.  A  lucre  license  of  the  right  to  use 
street-    dc?s   not    obtain    a   monoply    or    an 
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exemption  from  subsequent  reasonable  po- 
lice regulations.  Crodwer  v.  Sullivan,  128 
Ind.  486.  28  N.    E.  94.  13:  647 

Rights  and  title  of  abutting  owner  gener- 

aUy. 
Jitle  of  Abutting  Owner  to  Center  of  Street, 

see  Boundaries,  II.  b. 
Rights  in,  under  Deed,  see  Deeds,  95. 
Right   to  Compensation   for  Taking  of,  see 

Eminent  Domain,  271-274. 
Right  to  Compensation  for  Obstructing  Ac- 
cess   to    Street,    see    Eminent    Domain, 

327-338. 
Right    to    Compensation    in    Condemnation 

Proceedings  for  Noise,  Smoke,  etc.,  see 

Eminent  Domain,  340-346. 
Additional    Servitude    as    against    Abutting 

Owner,  see  Eminent  Domain,  II.  b. 
Presumption  as  to,  see  Evidence,  712. 
For  Editorial  Notes,  see  infra,  VII.  §  4. 

30.  111.  act  July  1,  1883,  known  as  the 
"frontage  act."  gives  abutting  owners  no 
new  right  in  the  streets  that  is  enforceable 
in  equity  in  case  it  would  not  have  been  so 
enforceable  before  the  passage  of  that  act. 
Doane  v.  Lake  Street  Elev.  R.  Co.  165  111. 
510,  46  N.  E.  520,  36:  97 

31.  The  fact  that  a  street  in  the  city  of 
New  York  was  opened  under  the  Dutch 
regime  does  not  make  the  rights  of  the  own- 
ers of  land  bordering  on  such  street  different 
from  those  of  the  holders  of  property  sit- 
uated on  other  streets  in  the  city,  even  con- 
ceding that  under  the  law  then  existing 
abutting-property  owners  had  absolutely  no 
rights  in  the  streets,  since  by  the  charter 
which  granted  the  streets  to  the  city,  as 
well  as  by  the  act  of  1813,  a  trust  was  es- 
tablished in  such  streets  to  have  them  kept 
open  for  the  benefit  of  the  public,  which  ex- 
tends to  the  benefit  and  protection  of  abut- 
ting-property owners.  Kane  v.  New  York 
Elev.  R.  Co.  125  N.  Y.  164.  26  N.  E.  278, 

11:  640 

32.  The  creation  of  a  public  road  through 
land  of  a  private  owner  does  not  devest  him 
of  the  fee,  but  gives  the  public  merely  a 
ritrht  of  wav.  Western  U.  Teleg.  Co.  v. 
Williams,  86*  Va.  606,  11  S.  E.   106,     8:429 

33.  A  street  dedicated,  but  not  accepted, 
may  be  improved  by  the  owner  of  the  tract 
on  which  it  is  situated,  although  he  has  sold 
some  of  the  lots  abutting  thereon,  so  long 
as  he  does  not  render  the  access  to  such 
lots  less  convenient  in  any  material  nr  sub- 
stantial respect.  Cunninsfham  v.  Fitzsier- 
ald.  138  N.  Y.  165.  33  N.  E.  S40.  20:' 244 

.34.  The  owner  of  the  foe  of  a  country 
highway  may  remove  gravel  from  a  gravel 
l)ed  within  the  limits  tlioreof  where  this 
causes  no  injury  to  the  liigliway  and  the 
gravel  is  not  required  for  grading  or  im- 
iirnvinir  the  same.  Olencoe  v.  Reed.  93 
:\Iinii.  .lis.  101  N.  W.  0.10.  07:  901 

^^■^.  The  owner  of  pro]ierty  abutting  on  a 
street  tlio  fee  of  wliich  is  in  the  iiiiblir-.  at 
•,\  ]ic)iiit  wliicli  is  dppro->pd  liolow  the  grade 
of  dtlicr  iirii|u'rty  through  wliich  the  sti-cot 
mil-.  i-:ui!int  enjoin  the  ?^>e  of  a  vindiu-t 
cvivicd  liv  till'  iniinicipnlit y  uinhM'  li'iii-hi- 
tivu  autliiiriiv.  to   faciiitatc   ti'avcl   bctwi-en 


the  more  elevated  parts  of  the  street,  al- 
though it  is  50  feet  above  the  street  level 
in  front  of  his  property,  and  ingress  to  and 
egress  from  his  property,  together  with  the 
free  and  uninterrupted  circulation  of  light 
and  air,  have  been  impaired,  and  the  value 
of  his  property  decreased;  nor  can  he  with- 
out the  aid  of  an  express  statute,  compel  the 
municipality  to  compensate  him  for  the  in- 
jury. Sauer  v.  New  York,  180  N.  Y.  27, 
72  N.  E.  579,  70:  717 

Easements  of  abutting  owner. 
Damages  for  Condemnation  of,  for  Railroad, 

see  Damages,  III.  1,  4,  a. 
Right   to   Maintain   Ejectment   for   Wrong- 
ful Use,  see  Ejectment,  19-22. 
Condemnation    of.    Generally,    see    Eminent 

Domain.  41,  42. 
Taking  or  Damaging  of,  see   Eminent  Do- 
main, III.  b,  2. 
Right  to  Compensation  for  Taking  or  Dam- 
aging, see  Eminent  Domain,  271-274. 
Right    to    Compensation    for    Consequential 
Injuries   to,    see    Eminent    Domain,   II. 
e,  4. 
Easement  of  Tenant  in,  see  Landlord  and 

Tenant,  93. 
See  also  supra,  35. 
For  Editorial  Notes,  see  infra,  VII.  §  4. 

36.  The  owner  of  a  lot  on  a  public  street, 
whether  it  extends  across  to  the  center  or 
only  to  the  side  of  the  street,  has  incor- 
poreal private  rights  in  the  street  which  are 
incident  to  his  property,  and  which  may 
be  so  impaired  as  to  entitle  him  to  dam- 
ages. Abendroth  v.  Manhattan  R.  Co.  122 
N.  Y.   1,  25  N.  E.  496,  11:  634 

37.  An  abutting  owner  cannot  be  deprived 
of  the  street  affording  him  access  to  his 
premises,  unless  there  is  left  for  his  use  and 
enjoyment  other  suitable  means  of  access, 
or  just  compensation  is  paid  him  for  the 
deprivation  of  the  same.  Egerer  v.  New 
York  C.  &  H.  R.  R.  Co.  130  N.  Y.  108.  29 
\.  E.  95,  14:  381 

38.  The  rights  of  an  abutting  owner  in 
the  street  in  front  of  his  premises  for  ac- 
cess, ingress,  egress,  light,  and  air,  are  pe- 
culiar and  distinct  from  the  easement  in  the 
public  generally  in  the  street,  and  consti- 
tute a  part  of  the  propertv  itself.  Edmison 
V.  Lowry.  3  S.  D.  77,  52  N.W.  583.       17:  275 

38a.  An  owner  of  a  lot  abutting  on  a 
public  streei  in  a  city  has.  as  appurtenant 
to  the  lot,  an  easement  in  the  street  to  its 
full  width  in  front  of  the  lot.  for  admission 
of  light  and  air  to  his  lot.  which  easement 
is  subordinate  only  to  the  public  right  in 
the  street.  Adams  v.  Cliicago.  B.  &  N.  R. 
Co.   39  :\nnn.  280.   39  N.  W.   629,  1:493 

39.  An  abutting  proprietor  is  entitled  to 
the  use  of  the  street  in  front  of  his  prem- 
ises to  its  full  width,  as  means  of  ingress 
and  egress  and  for  light  and  air:  and  this 
light  is  as  much  property  as  the  =nil  with- 
in the  l^oiindaries  of  his  lot.  Willamette 
Tron  Works  v.  0re2(in  R.  &  Nav.  Co.  26 
Or.   •224.   .17   Par.   1010.  29:  88 

to.  The  riglits  of  abutting  owners  to  use 
a  street  as  a  means  of  access  to  tht^ir  lots 
and  for  light  and  air  is  the  same  where  the 
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fee  of  the  street  is  held  by  a  city  in  trust 
for  the  use  of  the  public  as  where  the  fee 
is  owned  by  the  abutting  owners.  Block  v. 
Salt  Lake  Rapid  Transit  Co.  9  Utah.  31,  33 
Pac.  229,  24:  610 

40a.  The  rights  of  purchasers  of  lots  ac- 
cording to  a  map  of  an  entire  tract  showing 
a  street  thereon  are  the  riglits  of  access  to 
and  from  and  passage  over  the  land  so  des- 
ignated as  a  street,  and  to  light,  air,  and 
prospect  from  and  over  it.  Dill  v.  Camden 
Bd.  of  Edu.  (N.  J.  Ch.)  47  N.  J.  Eq.  421,  20 
Atl.  739,  10:  276 

40b.  The  rights,  in  a  street,  of  purchasers 
of  lots  abutting  on  it  as  laid  down  on  a 
map  according  to  which  they  purchased, 
but  which  was  not  used  by  the  public,  are 
private  rights  annexed  as  appurtenant  to 
the  lots  conveyed,  and  are  distinct  from, 
and  in  addition  to,  the  rights  of  the  owners 
as  citizens  to  use  the  street  after  it  is  used 
and  accepted   by  the  public.  Id. 

40c.  Notwithstanding  that  after  the  own- 
er of  land  makes  a  map  showing  a  street 
upon  it,  and  sells  lots  abutting  upon  and 
calling  for  such  street,  it  is  never  used  or 
accepted  by  the  public,  the  purchasers  ac- 
quire the  same  rights  in  the  street  as 
against  the  original  owner  and  each  other 
as  they  would  if  it  were  in  fact  a  public 
street.  Id. 

41.  The  legislature  in  delegating  power 
over  streets  to  municipal  corporations  can- 
not authorize  any  action  which  will  ma- 
terially injure  the  property  of  abutters  in 
the  right  of  access  to  their  property  and  to 
light  and  air.  Block  v.  Salt  Lake  Rapid 
Transit  Co.  9  Utah,  31,  33  Pac.  229,    24:  610 

42.  An  owner  of  land  abutting  on  a  public 
street  has  an  easement  of  view  from  every 
part  of  the  street,  of  which  he  cannot  be 
deprived  by  encroachments  placed  on  it  by 
an  adjacent  proprietor.  First  Nat.  BaTik  v. 
Tyson,  133  Ala.  459,  32  So.  144,  59:  399 

43.  A  proprietor  who  dedicates  land  by 
plat  for  a  public  street  or  highway  does  not 
convey  an  absolute  fee  to  the  puldic,  but 
reserves  the  whole  estate  and  title  except 
the  limited  fee  conveyed  to  the  public  for 
the  desiffnated  u-o.  Donovan  v.  Allert,  11 
X.  D.  281).  ni  X.  W.  441,  58:  775 

44.  A  highway  easement  does  not  include 
the  right  to  bore  wells  within  the  limits 
(if  the  highway  to  obtain  water  to  sprinkle 
the  road  and  kcop  it  in  repair.  Wriuht  v. 
Austin.  143  Cal.  2.']tl.  76  Pac.  1023,  65:  949 
Private  remedies  of  abutter. 

See   also   infra.   49.   52.   5.3.   55.    57,   67,   115. 
119-127,  163.  168. 

45.  Xo  special  and  immediate  injury  to 
tlie  owner  of  the  land  need  be  proved  in 
order  to  give  liiiii  a  riMUi'vly  for  an  iiifringe- 
tnent  of  hi>  riulii-^  by  the  cnii>ti'in-tion  of 
private  \\(irk^  nn  r!iat  portion  of  his  prop- 
I'li  V  \vhii-li  i-  iici-niiii'l  as  a  public  wav. 
llradh'V  V.  IMiarr.  -15  La.  Ann.  12^.  12  So. 
61S.      '  Ut:  617  I 

16.  .\  prr-iiii  .I'iC-  not  su-fain  a  sMorial  in- 
jiiiy  Ji'it  i-<uii!!i"!i  Ui  tlif  puMii"-.  wliicli  will 
Liive  l.ii;'  I  ri'jjt  ■'''  ;ii-ii  ,i;  ii'j-ninsr  a  oity 
Mil    ac  'ii.!ii     .,[■    ■],  :■■:■]  -     in     !  iiat     itari     nf    a  i 
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of  the  fact  that  his  business  suflTers  from 
the  bad  condition  of  the  pavement,  and  his 
horses  become  strained  and  broken  down 
and  his  trucks  racked  and  worn  in  conse- 
quence thereof.  Megargee  v.  Philadelphia, 
153  Pa.  340,  25  Atl.  1130,  19:  221 

b.  Uses;  What  Allowed  in  Street  Generally. 

Class   Legislation  as  to,  see  Constitutional 

Law,   322-325. 
Police  Power  to  Prohibit  Public  Meetings  in, 

see  Constitutional  Law,  966. 
For  Worship,  see  Constitutional  Law,  1093. 
Prohibiting  Use  of  Loaded  Vehicles,  see  Con- 
stitutional Law,  763,  764. 
Use  of  Traffic  Wagons  on  Boulevards,  see 

Boulevards,    1-3. 
Interruption  of  Business  of  Court  by  Noisy 

Use  of,  see  Courts,  15. 
Ejectment   for  Wrongful  Use   of  Highway, 

see  jiijectment,  19-22. 
Uses    Constituting   Nuisance,   Right    as   to, 

see  Eminent  Domain,  274. 
Estoppel  as  to,  see  Estoppel,  6. 
Carrier   Preventing   Use  of,   by  Hacks,   see 

Carriers,  1052. 
Right  of  Hacks  in,  see  Injunction,  390-392. 
License  of  Vehicles  on,  see  License,  35,  45, 

47,  49,  50,  53,  95-100,  133,  134,  143,  165. 
Municipal  Regulations  as  to,  see  Municipal 

Corporations,  II.  c,  3,  b. 
Prohibiting  Loitering  on,  see  Municipal  Cor- 
porations, 268,  269. 
Parades  in,  see  Parades,  3. 
Use  of,  in  Connection  with  Park,  see  Parks 

and  Squares,  11-17. 
Injunction  against  Replacing  Hitching  Posts 

in,  see  Nuisances,  135. 
Parties   in  Action  Concerning,  see  Parties, 

132. 
Revoking  Water  Company's  Right  to  Use, 

see  Waters,  554. 
For  Editorial  Notes,  see  infra,  VII.  §§  5,  6. 

47.  Merely  standing  still  on  a  sidewalk 
and  refusing  to  move  at  the  command  of  a 
policeman  does  not  make  one  guilty  of  a 
nuisance.  State  v.  Hunter,  106  N.  C.  796, 
11   S.  E.  366,  8:  529 

48.  A  substantially  built  dwelling  house 
with  a  brick  foundation,  extending  into  a 
street,  constitutes  a  public  nuisance.  Val- 
paraiso V.  Bozarth,  153  Ind.  536,  55  N.  E. 
439,  47:  487 

49.  A  special  injury  authorizing  a  suit  to 
enjoin  the  enforcement  of  a  void  ordinance 
prohibiting  the  use  of  a  street  for  traffic 
wagons  is  sull'ered  by  a  lumber  company 
which  has  no  other  available  avenue  for 
delivering  its  materials  to  purchasers.  Cic- 
ero Lumber  Co.  v.  Cicero,  176  111.  9,  51  N. 
E.  758.  42:  696 
By  private  corporation. 

5i».  A  private  corporation  has  no  more 
ri'^lit  tlian  a  private  person  to  erect  and 
maintain  a  nuisance  on  its  own  premises 
><r  ill  a  jniblic  street,  which  has  the  effect  to 
'.  'iri\("  an  adjacent  or  abtitting  owner  of 
;  !ir  liciM'tlcial  use  of  his  projicrty.  without 
niakiiiL'  coniitcnsation   for  the  injury.  Chica- 
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go  G.  W.  R.  Co.  V.  First  M.  E.  Church,  42 
C.  C.  A.  178,  102  Fed.  85,  50:  488 

Private  purpose  generally. 

51.  TJie  permanent  use  of  a  public  street 
for  a  private  purpose  cannot  be  authorized 
by  a  city.  Ilibbard  v.  Chicago,  173  111.  91, 
50  X.  E.  256,  40:  621 
Leases  of. 

52.  A  city  has  no  power  to  lease  portions 
of  the  street  surface  to  hucksters  and  others 
for  market  purposes  to  the  special  injury  of 
abutting  owners.  Schopp  v.  St.  Louis,  117 
Mo.   131,   22   S.  W.  898,  20:  783 

53.  A  city  may  be  enjoined  by  abutting 
owners  from  leasing  portions  of  a  sti'eet  for 
market  purposes,  to  the  special  injury  of 
such  owners.  Id. 
Bridge  over. 

Jurisdiction    to    Compel    Removal    of,    see 

Courts,  274. 
Estoppel  to  Object  to,  see  Estoppel,   198. 
Injunction  against,  see  Injunction,  388. 

54.  That  it  has  general  control  over  public 
streets  does  not  empower  a  municipal  cor- 
poration to  authorize  the  construction  of  a 
bridge  over  a  public  street  to  connect  the 
upper  floors  of  buildings  on  opposite  sides, 
merely  for  the  private  benefit  of  their  own- 
er, although  he  may  permit  persons  to  use 
it  who  desire  to  pass  between  other  public 
streets  touched  by  the  buildings.  Townsend 
V.  Epstein,  93  Md.  537,  49  Atl.  629,  52:  409 

55.  The  owner  of  a  building  abutting  on  a 
street,  the  light  and  air  from  which  to  his 
property  is  diminished  by  a  bridge  thrown 
across  the  street  to  connect  the  upper  floors 
of  buildings  of  a  private  owner  situated  on 
opposite  sides  of  the  street,  suffers  an  in- 
jury different  in  kind  and  degree  from  that 
suffered  by  the  public,  so  as  to  be  entitled 
to  maintain  a  suit  for  relief  therefrom.  Id. 
Vault  or  tunnel  under. 

Judicial  Notice  of  Custom  as  to,  see   Evi- 
dence,  138. 

56.  Consent  to  the  construction  of  a  vault 
under  a  sidewalk  in  front  of  a  business 
block  must  be  conclusively  inferred  from 
the  acquiescence,  with  actual  knowledge 
thereof,  of  those  having  charge  of  the  street 
for  the  public,  for  so  long  a  period  as  nine 
years.  Babbage  v.  Powers,  130  N.  Y.  281, 
29  N.   E.   132,  14:  398 

57.  Adjacent  property  owners  who  are  not 
injured  by  the  construction  of  a  tunnel  to 
connect  buildings  on  the  opposite  sides  of  a 
street  cannot  maintain  a  suit  to  compel  its 
removal.  Townsend  v.  Epstein,  93  Md.  537, 
49  Atl.  629,  52:  409 
Areas. 

58.  The  owner  of  a  lot  abutting  on  a 
street  cannot,  even  with  the  consent  of  the 
municipal  corporation,  construct  an  area  to 
reach  his  basement  upon  the  sidewalk  in 
such  a  manner  that  the  approach  to  and 
from  it  is  in  front  of  his  neighbor's  prop- 
erty, thereby  interfering  with  travel  in 
front  of  such  property,  and  with  the  view 
to  and  from  it.  Perrv  v.  Castner.  124  Iowa, 
386.  100  N.  W.  84,    "  66:  160 

59.  Power  given  a  municipal  corporation 
to  establish,  widen,  narrow,  and  repair  high- 
ways, and  to  have  the  care,  supervision,  and 

L.R.A.  Dig.— 96. 


control  of  them,  includes  authority  to  per- 
mit areas  to  be  constructed  In  the  sidewalks 
to  furnish  access  to  basements  of  abutting 
buildings,  where  such  construction  has  been 
put  upon  the  statute  for  many  years,  and 
the  custom  to  maintain  such  areas  has  been 
general.  id. 

Well  and  pump. 

60.  One  contracting  with  a  city  for  the 
right  to  maintain  a  well  in  a  public  street 
is  bound  to  take  notice  that  the  city  has 
no  power  to  bind  itself  by  such  a  contract, 
and  may  revoke  it  at  any  time.  Snyder 
V.  Mt.  Pulaski,  176  111.  397,  52  N.  E.  62, 

44:  407 

61.  Permission  to  use  a  well  in  a  city 
street,  given  as  part  of  an  electric-light 
franchise,  is  a  mere  license,  revocable  at 
the  pleasure  of  the  municipality,  although 
the  licensee  has  made  expenditures  on  the 
faith  of  it,  and  would  not  have  accepted 
the  franchise   without   such  permission.   Id. 

62.  A  well  in  a  city  street,  abandoned  by 
a  former  owner  of  the  land,  may  be  fitted 
up  and  maintained  for  public  use  by  the 
municipal  authorities,  without  the  consent 
of  the  abutting  owner.  Lostutter  v.  Au- 
rora, 126  Ind.  436,  26  N.  E.  184,  12:  259 

63.  A  public  pump  in  a  city  street  is  not 
a  nuisance  to  an  abutting  lot  owner,  when 
maintained  by  the  city  authorities.  Id. 
Water  tanks  and  standpipes. 

See   also  infra,   138. 

64.  Tanks  to  hold  water  for  sprinkling 
streets,  erected  in  a  street  under  license 
from  the  municipality,  cannot  be  removed 
by  it  without  making  compensation  to  the 
owner,  unless  they  have  become  actual 
nuisances.  Savage  v.  Salem,  23  Or.  381,  31 
Pac.  832,  24:  787 

65.  Tanks  erected  in  a  street  by  permis- 
sion of  the  municipality,  at  points  desig- 
nated by  it,  to  assist  the  owner  in  perform- 
ing his  contract  of  sprinkling  the  streets, 
cannot  be  treated  as  public  nuisances 
per  se.  Id. 

66.  A  standpipe  or  water  tower  placed 
in  a  street  is  an  unlawful  use  thereof,  al- 
though the  fee  belongs  to  the  city  .which 
erects  the  tower.  Barrows  v.  Sycamore,  150 
111.  588,  37  N.  E.  1096,  25:  535 

67.  Special  injury  is  necessary  to  give  a 
private  right  of  action  for  the  unlawful 
placing  of  a  standpipe  or  water  tower  in 
a  street.  Id. 
Flowing  water. 

As  a  Taking  of  Property,  see  Eminent  Do- 
main, 252. 

68.  An  ordinance  to  prohibit  the  flowing 
of  water  from  a  flowing  well  or  spring  upon 
any  street  or  alley  is  within  the  grant  of 
power  to  control  streets  and  enforce  sani- 
tarv  regulations.  Skaggs  v.  Martinsville, 
140^  Ind.  476,  39  N.  E.  241,  33:  781 
Private  drain. 

Municipal  Liability  for  Preventing  Use  of 
Private  Sewer  in.  see  Action  or  Suit,  8. 

Mode  of  Executing  Contract  for,  see  Munici- 
pal Corporations,  295. 

See    also    Drains    and    Sewers.    8. 

For  Editorial  Notes,  see  infra.  VIT.  §   1. 

69.  A  town  or  city  cannot  give  a  vested 
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right  to  maintain  a  private  drain  in  a  high- 
way, such  that  a  subsequent  cutting  ofif  of 
the  drain  by  an  extension  of  a  system  of 
sewers  will  <»reate  any  liability  against  the 
municipality.  Eddy  v.  Granger,  19  R.  I. 
105,  31  Atl.  831,  28:  517 

70.  Permission  granted  by  a  municipal 
corporation  to  an  individual  to  construct  a 
private  sewer  in  the  city  streets,  to  be  used 
by  other  citizens,  which  is  for  the  mutual 
benefit  of  the  parties,  will,  when  acted  on 
and  the  sewer  constructed,  at  great  expense, 
confer  upon  the  licensee  a  vested  right  to 
use  the  sewer.  Stevens  v.  Muskegon,  111 
Mich.  72,  69  N.  W.  227,  36:  777 
Awnings. 

Estoppel  as  to,  see  Estoppel,  22. 

Presumption  as  to,  see  Evidence,  731. 

Injunction  against  Removal  of,  see  Injunc- 
tion, 323. 

Ordinance  as  to,  see  Municipal  Corporations, 
150,  151. 

For  Editorial  Notes,  see  infra,  VH.  §  7. 

71.  An  awning  which  makes  a  permanent 
encroachment  on  a  street  *8  a  purpresture. 
Hibbard  v.  Chicago.  173  !il.  91,  50  N.  E- 
256,  40:  621 

72.  A  mere  order  of  the  city  council, 
authorizing  the  erection  of  an  awning  which 
is  prohibited  by  a  general  ordinance,  is  no 
more  than  a  license,  which  is  subject  to 
revocation  by  the  council  at  any  time.     Id. 

73.  A  city  in  the  absence  of  express  leg- 
islative authority  has  no  power  to  grant 
the  right  to  erect  and  perpetually  maintain 
awnings  over  its  sidewalks.  Augusta  v. 
Burum,  93  Ga.  68,  19  S.  E.  820,  26:  340 

74.  The  continuance  of  awnings  over  side- 
walks in  «,  city  having  no  power  to  grant  a 
perpetual  right  for  their  maintenance  must 
be  referred  to  a  license,  express  or  implied, 
from  the  city  government,  or  to  a  renewal 
or  repetition  thereof.  Id. 

75.  A  license  to  maintain  an  awning  over 
a  city  sidewalk  may  be  revoked  after  suf- 
ficient time  has  elapsed  to  allow  those  in- 
curring the  expense  of  erecting  the  awning 
to  realize  by  use  and  enjoyment  a  fair  re- 
turn for  the  outlay;  and  the  city  authorities 
may  remove  the  awning  as  an  encroachment 
upon  the  street  no  longer  authorized,  where 
the  owners  fail  to  remove  it  after  reason- 
able and  fair   warning.  Id. 

76.  Xo  lapse  of  time  will  render  irrevoca- 
ble a  license  to  maintain  awnings  over  a 
sidewalk  in  a  city  having  no  power  to  grant 
a  perpetual  right.  Id. 
Bay  window. 

77.  An  indictable  nuisance  is  created  by 
a  bay  window  which  extends  4  feet  and  7 
inclu'<  over  a  street,  at  a  point  8  fcot  above 
the  ground,  although  it  does  not  interfere 
with  travel  on  the  highway,  where  the  stat- 
ute declares  that  a  building,  structure,  or 
fence  shall  be  deoniod  a  public  nuisance  if 
"orcr-tdl  or  r'niitinncd  upon  or  over  any 
]liL'■ll^^■ay  -o  :i--  (n  nli-fi-nr-t  llii'  '^ame  or  les- 
-011  ili'c  full  l.rcadtli  ili.TcMf."  State  v. 
KiMU.  i;m  N.  H.  122,  f.-)  All.  2.-)n.  48:  102 
Gas  pipes. 

]'i)\\or  (if  rit\-  Im  l"i\  Hnto-  a.-;  Condition  of 
Allowing,  ^ee  Ca^,  20-24. 


Injunction    against   use   of,    see   Injunction,- 
376. 

Injunction  against  Other  Company  Laying, 
see  Injunction,  317. 

Contract  as  to,  see  Municipal  Corporations, 
313. 

Grant  of  Exclusive  Privilege  for,  see  Munic- 
ipal Corporations,  389. 

Allegations  as  to  Exclusive  Privilege  for,  see 
Pleading,  276. 

«ee  also  infra,  203;   Gas,  2-4. 

For  Editorial  Notes,  see  infra,  VII.  §  6. 

78.  Pipes  for  natural  gas  cannot  be  law- 
f«»lly  laid  on  the  surface  of  a  highway. 
Lebanon  Light,  H.  &  R.  Co.  v.  Leap,  139  Ind. 
443,  39  N.  E.  57,  29:  342 

79.  A  gas  company  which,  in  accordance 
with  the  directions  of  the  municipal  author- 
ities, laid  its  pipes  in  land  declared  by  such 
authorities  to  be  a  public  street,  under  pro- 
ceedings in  strict  conformity  with  the  then- 
existing  statute,  the  validity  of  which  was 
not  then  questioned,  cannot  be  compelled 
to  remove  such  pipes  by  the  owners  of  the 
fee  of  the  land,  although  some  years  after- 
ward such  statute  is  pronounced  unconsti- 
tutional, and  the  street  at  the  time  the 
pipes  were  laid  had  not  been  actually 
opened.  King  v.  Philadelpia  Co.  154  Pa. 
160,  26  Atl.  308,  21 :  141 

80.  An  ordinance  prohibiting  streets  to  be 
cut  without  consent  of  the  aldermen  and 
common  council  is  inoperative  as  to  a  gas 
company  which,  by  acceptance  of  a  prior 
ordinance,  has  acquired  the  right  to  take  up 
and  repair  its  pipes  in  the  streets  from  time 
to  time  as  necssssary.  Indianapolis  v.  Con- 
sumers' Gas  Trust  Co.  140  Ind.  107,  39  N.  E. 
433,  27:514 

81.  A  reservation  in  an  ordinance  author- 
izing a  gas  company  to  lay  pipes  in  streets, 
of  the  right  to  bind  the  company  by  future 
ordinances, — such  as  one  to  prohibit  the 
streets  to  be  cut  without  the  consent  of 
aldermen  and  common  council, — is  not  made 
by  a  clause  declaring  the  duty  of  the  city 
attorney  to  compel  compliance  with  exist- 
ing and  future  ordinances.  Id. 

82.  The  fact  that  a  pavement  was  laid  on 
a  street  after  the  acceptance  by  a  gas  com- 
pany of  an  ordinance  authorizing  it  to  lay 
pipes  in  the  street,  and  to  take  them  up 
and  repair  them  from  time  to  time,  does 
not  restrict  its  rights.  Id. 
Electric  light  wires  and  poles. 
Possession    of    Street   Defeating    Ejectment 

against  Maintenance  of,  see  Ejectment, 
33. 

Use  and  Danger  of  Electricity,  see  Elec- 
tricity. 

As  a  Taking  of  Property,  see  Eminent  Do- 
main. 232. 

As  Additional  Servitude,  see  Eminent  Do- 
main. 403. 

.Tudicial  Notice  of  Authority  to  Locate 
Lights    in    Street,   see    Evidence,    156. 

Injunction    against,    see    Injunction,    395. 

License  of,  see  License.  62.  6:5. 

'^necial  License  for.  see  Municipal  Corpora- 
tions,  l.-?.-^. 

Subway   for  Wires,   see   Subway,  4—7. 

For  Editorial  Notes,  see  infra,  VIT.  §  6. 
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83.  The  determination  by  town  authori- 
ties of  the  necessity  of  electric  light  in  a 
highway  cannot  be  questioned  in  a  proceed- 
ing by  an  abutting  owner  to  compel  the 
removal  of  the  wires  and  poles  from  in 
front  of  his  premises.  Palmer  v.  Larch- 
mont  Elec.  Co.  158  N.  Y.  231,  52  N.  E.  1092, 

43:  672 

84.  If  a  person  who  has  rightfully  placed 
poles  and  wires  in  a  street  for  the  purpose 
of  lighting  the  street  uses  them  wrongfully 
for  private  lighting,  he  does  not  thereby  lose 
his  right  to  maintain  them  as  against  the 
owner  of  the  soil;  but  the  owner  may  re- 
cover compensation  for  such  wrongful  use 
by  an  action  for  damages,  and  equity  will 
restrain  their  misuse  in  the  future.  French 
V.  Robb  (N.  J.  Err.  &  App.)  67  N.  J.  L.  260, 
51  Atl.  509,  57 :  956 

86.  The  right  to  lay  electric  light  wires 
in  the  streets  of  a  city  by  virtue  of  a  fran- 
chise to  lay  pipes,  fixtures,  or  other  things 
for  the  purpose  of  lighting  the  city,  is  sub- 
ject to  the  municipal  control  of  the  streets 
and  the  general  police  power  to  regulate 
and  restrict  the  manner  in  which  such  wires, 
tubes,  and  cables  may  be  secured  or  sup- 
ported and  insulated, — especially  when  the 
franchise  was  given  before  the  use  of  elec- 
tricity for  such  purposes  was  known.  State 
ex  rel.  Laclede  Gaslight  Co.  v.  Murphy,  130 
Mo.  10,  31   S.  W.  594,  31:798 

[Affi  by  the  Supreme  Court  of  the  United 
States  in  170  U.  S.  78,  42  L.  ed.  955,  18  Sup. 
Ct.  Rep.  505.] 

86.  Authority  given  to  a  municipal  cor- 
poration to  permit  the  erection  of  telegraph 
and  electric-light  wires  and  poles  in  the 
streets  does  not  include  power  to  violate 
private  rights.  Brown  v.  Asheville  Elec- 
tric Co.  138  N.  C.  533,  51  S.  E.  62,       69:  631 

87.  Municipal  authority  to  place  poles  for 
the  support  of  electric-light  **'Jres  upon  the 
sidewalk  of  a  certain  street  does  not  relieve 
the  one  so  doing  from  liability  to  the  own- 
er of  the  fee  for  the  value  of  trees  removed 
to  make  room  for  the  poles.  Id. 
Electric  railway  poles. 

As  a  Taking  of  Property,  see  Eminent  Do- 
main, 239. 

As  Consequential  Injury  to  Abutting  Own- 
er, see  Eminent  Domain,  372,  373. 

Compelling  Removal  of  Poles,  see  Injunction, 
51. 

See  also  Street  Railways,  76. 

88.  Polos  for  an  electric  railway  must  not 
be  so  placed  as  to  interfere  unnecessarily 
with  the  right  of  abutting  owners  to  use 
and  enjov  their  propertv.  Snvder  v.  Fort 
Madison  Street  R.  Co.  105  Iowa,  284,  75  N. 
W.  179,  41:  345 
Telegraph  and  telephone  lines. 

Injiuy   to  Trees  by.  see  infra,  181-185. 

Police  Power  to  Require  Conduits  for  Wires, 
see  Constitutional   Law,   065. 

Power  niven  Court  as  to,  see  Constitution- 
al Law,'  187. 

'Municipal  Regulation  of  Underground 
Wires,  see  Electricity,  3. 

As  Additional  Sers'itude,  see  Eminent  Do- 
mam,  404-415. 


Judicial  Notice  as  to  Location  of,  see  Evi- 
dence, 74. 

Injunction  against,  see  Injunction,  393-397. 

Alleging  Authority  as  to,  see  Pleading,  228. 

Repeal  of  Statute  as  to,  see  Statutes,  581. 

See  also  supra,  86;  Telegraphs,  1-7;  Tele- 
phones, 2,  3,  5,  6,  10. 

For  Editorial  Notes,  see  infra,  VII.  §  6. 

89.  The  word  "shall"  will  be  construed 
"may,"  in  a  statute  which  permits  the  con- 
struction of  lines  of  electric  telegraph  upon 
and  along  highways  and  public  roads,  and 
then  proceeds:  "The  mayor  and  aldermen 
of  the  place  through  which  the  lines  are  to 
pass  shall  give  the  company  a  writing  spec- 
ifying where  the  posts  may  be  located," — if 
the  act  also  declares  that  the  posts,  etc., 
shall  not  incommode  the  public  use  of  the 
highways  or  public  roads.  Suburban  Light 
&  P.  Co.  v.  Boston,  163  Mass,  200,  26  N.  E. 
447,  10:  497 

90.  The  city  council  or  governing  body  of 
a  municipality  has  the  undoubted  right,  in 
the  exercise  of  the  police  power,  to  order  the 
placing  of  telegraph  and  telephone  wires 
under  ground  whenever,  in  the  exercise  of 
a  fair  discretion,  it  decides  that  public  in- 
terests require  it  to  be  done;  but  it  cannot 
act  arbitrarily  in  the  premises.  Northwest- 
ern Teleph.  Exch.  Co.  v.  Minneapolis,  81 
Minn.   140,  83  N.  W.  627,  86  N.  W.  69, 

53:  175 

91.  The  right  of  a  telephone  company  to 
place  its  lines  in  the  streets  under  Mich. 
Acts  1883,  p.  131,  §  4,  is  not  subject  to  the 
consent  of  the  municipality,  but  the  sole 
authority  of  the  latter  is  the  proper  exercise 
of  the  police  power  to  protect  the  public 
from  unnecessary  obstructions,  inconven- 
iences, and  dangers,  and  to  determine  where 
and  in  what  manner  the  company  may  erect 
its  poles  and  stretch  its  wires  so  as  to  ac- 
complish this  result.  Michigan  Teleph.  Co. 
V.  Benton  Harbor,  121  Mich.  512,  80  N.  W. 
386,  47:  104 

92.  Telephone  companies  organized  under 
the  laws  of  Ohio  have  the  right,  by  virtue 
of  §§  3454,  3461-1,  and  3471,  of  the  Re- 
vised Statutes,  to  construct  their  lines  along 
the  streets  and  public  ways  of  municipal 
corporations,  in  accordance  with  the  order 
of  the  probate  court  made  in  pursuance  of 
§  3461.  directing  in  what  mode  the  lines 
shall  be  so  constructed  when  the  municipal 
autliorities  and  the  company  fail  to  agree, 
or  the  former  unreasonably  delay  to  enter 
into  an  agreement  with  the  company.  Zanes- 
ville  v.  Zanesville  Teleg.  &  Teleph.  Co.  64 
Ohio  St.  67,  59  N.  E.  781,  52:  150 

93.  Placing  telephone  poles  in  a  city 
street  without  any  permit  or  direction  from 
tlie  city  authorities,  and  without  even  giv- 
ing the  board  of  public  works,  to  which 
the  city  charter  gave  authority  in  the  mat- 
ter, any  time  to  act  on  an  application  for 
a  permit,  is  not  justified  by  the  fact  that 
there  were  no  ordinances  of  the  common 
council  or  regulations  of  the  board  of  pub- 
lic works  in  relation  to  pole  setting. 
:\rai-lifiel<l  V.  Wisconsin  Teleph.  Co.  102  Wis. 
604.  78  N.  W.  735,  44:  565 
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94.  No  right  is  given  to  a  telegraph  com- 
pany, as  against  abutting  owners,  to  use 
the  streets  for  telegraph  purposes,  by  Wis. 
Terr.  Laws  1848,  p.  257,  which  gives  the 
right  to  construct  such  lines,  as  this  is  in- 
tended to  confer  the  right  only  as  against 
the  public.  Krueger  v.  Wisconsin  Teleph. 
Co.  106  Wis.  96,  81  N.  W.  1041,  50:  298 
Public  landing. 

95.  The  dedication  of  a  highway  along 
the  shore  of  navigable  waters  outside  of 
towns  and  cities  does  not  carry  with  it  a 
right  to  land  vessels  indiscriminately  on 
such  highway,  and  use  it  as  a  public  land- 
ing place  to  discharge  and  receive  freight 
and  passengers.  California  Nav.  &  I.  Co.  v. 
Union  Transp.  Co.  126  Cal.  433,  58  Pac.  936, 

46:  825 
Stepping  stone. 

96.  A  stepping  stone  to  facilitate  access 
to  carriages,  placed  near  the  edge  of  a  side- 
walk, which  does  not  interfere  in  the  least 
with  the  use  of  the  roadway  or  to  an  appre- 
ciable extent  with  the  use  of  the  sidewalk, 
is  not  a  nuisance  so  as  to  give  a  foot  pas- 
senger injured  by  stumbling  over  it  in  at- 
tempting to  cross  the  street  at  a  time  when 
it  is  plainly  visible  a  right  of  action  against 
the  owner.  Robert  v.  Powell,  168  N.  Y.  411, 
61  N.  E.  699,  '55:  775 
Street  fair. 

97.  No  power  to  permit  the  use  of  its 
streets  for  the  purposes  of  a  street  fair  is 
given  a  city  by  a  charter  giving  the  city 
council  power  when,  in  its  opinion,  a  street 
or  any  part  thereof  has  ceased  to  be  of  pub- 
lic utility,  to  declare  it  vacant  and  aban- 
doned as  a  street,  and  donate  the  same  to 
any  use  which,  in  its  opinion,  will  be  of  ad- 
vantage to  the  commercial  interests  of  the 
eitv.  Augusta  v.  Reynolds,  122  Ga.  754,  50 
S.  E.  998.  69:  564 

98.  A  fair  occupying  75  or  80  feet  in 
width  and  4  blocks  in  length  of  an  impor- 
tant business  street  in  a  city,  and  consist- 
ing of  numerous  tents  inclosing  shows  and 
exhibitions,  in  front  of  which  are  stationed 
men  blowing  horns  and  talking  through 
megaphones  to  attract  attention,  together 
with  various  other  stands,  booths,  Ferris 
wheels,  merry-go-rounds,  and  other  devices 
for  amii?oinent  of  the  public  and  profit  to 
the  owners ;  which  fair  a  company  of  the 
state  militia  is  permitted  to  station  on  the 
street    for    a    week, — is    a    public    nuisance. 

Id. 
Moving  houses. 
Liability  for  Injury  by  ]\Ioving  House,   see 

infra.  291. 
Court's  Power  as  to.  see  Courts,  189. 

99.  The  use  of  a  street  for  moving  houses 
is  an  extraordinary  use  thereof  which  may 
be  permitted,  Imt  not  so  as  to  destroy  the 
use  of  tlie  street  for  travel  or  necessary  pub- 
lic purposes,  and  cannot  be  le-jally  done  in 
flestruftion  or  impairment  of  vested  rights. 
Norttiwe'tern  Teleph.  E\eli.  Co.  v.  Ander- 
son. 12  X.  IX  ."iR.").  OR  X.  W.  70(1.  O.");  771 

100.  An  injnnctiMii  will  lie  to  pi'event 
movinir  n  birLie  liiiiMin'j'  nlniiLT  a  city  afreet, 
where   it    would    not    onl\-    desirov    liie    wires 


of  an  electric-railway  company,  but  stop 
the  running  of  its  cars  for  many  hours.  Wil- 
liams v.  Citizens'  R.  Co.  130  Ind.  71,  29  N. 
E.  408,  15:  64 

Traction  engine. 
For  Editorial  Notes,  see  infra,  VII.  §  5. 

101.  The  regular  use  of  a  steam  traction 
engine  to  draw  heavy  loads  of  stone  from  a 
quarry  to  a  railroad,  taking  a  train  of  two 
wagons  at  a  time,  and  making  two  trips 
per  day,  each  requiring  from  one  hour  to  one 
hour  and  a  half  for  one  way,  and  some- 
times stopping  half  an  hour  to  get  up 
steam,  and  frequently  making  much  noise 
by  blowing  off  steam, — constitutes  an  in- 
dictable nuisance  where  travel  is  thereby  se- 
riously hindered  and  women  and  children 
are  afraid  to  drive  that  way;  especially 
where  the  safety  of  bridges  on  the  road  is 
endangered  by  the  heavy  loads.  Com.  v. 
Allen,  148  Pa.  358,  23  Atl.  1115,  16:  148 
Tricycle  on  sidewalk. 

Bicycles  on  Sidewalks,  see  Bicycles,  1-8. 

102.  A  tricycle  in  which  a  person  unable 
to  walk  is  traveling  on  a  sidewalk  is  not 
within  the  scope  of  an  ordinance  against 
leading,  riding,  or  placing  "any  beast  of  bur- 
den or  vehicle  on  any  sidewalk,"  or  an  ordi- 
nance prohibiting  riding  or  driving  other 
than  between  curb  lines  of  the  street. 
Wheeler  v.  Boone,  108  Iowa,  235,  78  N.  W. 
909,  44:  821 

c.  Obstruction  Generally. 

Trees  as,  see  infra,  178. 

Liability  for  Injury  by  Obstruction,  see 
infra,  IV.  a,  4. 

Power  of  Court  to  Obstruct,  see  Courts,  14. 

Damages  by  Viaduct  in,  see  Damages,  549. 

Estoppel  Defeating  Right  to  Removal,  see 
Estoppel,  4. 

Evidence  as  to,  see  Evidence,  2076. 

Injunction  against,  see  Injunction,  185,  386, 
389. 

Mandamus  to  Compel  Removal  of  Fence,  see 
Mandamus,  58. 

Covenant  by  City  to  Keep  Open,  see  Munic- 
ipal Corporations,  293. 

Abatement  of,  as  Nuisance,  see  Nuisances, 
134. 

Encroachment  on,  as  Nuisance,  see  Nui- 
sances, 113. 

Joint  Action  against  City,  Street  Railway, 
and  Contractor  for,  see  Parties,  203. 

See  also  infra,  397. 

For  Editorial  Notes,  see  infra,  VII.  §  7. 

103.  The  right  of  the  public  to  use  the 
streets  for  the  purpose  of  passage  by  such 
means  as  it  may  see  fit  to  employ  is  given 
when  streets  are  granted  by  a  plat  of  an  ad- 
dition to  a  city,  but  this  right  of  passage 
does  not  include  the  right  to  permanently 
and  exclusively  appropriate  any  portion  of 
the  street  to  the  continued  exclusion  of  the 
remainder  of  the  public.  .Tavnes  v.  Omaha 
Street  R.  Co.  5.3  Xeb.  631.  74  N.  W.  67, 

39 :  751 

104.  The  ineonvenienee  of  the  public,  or 
the  sufTieieney  of  tlie  remainder  of  the  street 
for  public  uses,  is  immaterial  on  the  ques- 
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tion  of  abating  a  purpresture  in  a  street  in 
proceedings  by  the  public.  Smith  v.  Mc- 
Dowell ex  rel.  Hall,  148  111.  51,  35  N.  E. 
141,  22:  393 

105.  An  unreasonable  obstruction  of  a 
street  intentionally  or  knowingly  is  suf- 
ficient to  justify  a  conviction,  without 
showing  that  the  action  was  malicious. 
State  V.  Chicago,  M.  &  St.  P.  R.  Co.  77 
Iowa,  442,  42  N.  W.  365,  4:  298 

106.  An  obstruction  to  a  highway  will  not 
be  excused  on  the  plea  of  its  being  neces- 
sary for  the  carrying  on  of  the  party's  busi- 
ness, though  such  obstruction  be  only  oc- 
casional. Id. 

107.  The  closing  of  a  street  under  author- 
ity of  the  municipality  for  the  purpose  of 
constructing  a  bridge  to  carry  it  across  a 
river  is  not  a  nuisance  so  long  as  reasonable 
diligence  is  exercised  in  the  prosecution  of 
the  work.  Lund  v.  St.  Paul,  M.  &  M.  R.  Co. 
31  Wash.  286,  71  Pac.  1032,  61:  506 

108.  The  words  "may  remove  any  such 
fence  or  other  obstruction,"  in  111.  Rev.  Stat. 
1889,  chap.  121,  §  71,  authorizing  commis- 
sioners of  highways  to  remove  obstructions, 
imposed  upon  tuem  the  imperative  duty  of 
removing  obstructions  from  the  public  high- 
way; and  the  word  "may"  is  to  be  construed 
as  "shall."  People  ex  rel.  Brokaw  v.  Bloom- 
ington  Twp.  Highway  Comrs.  130  111.  482, 
22  N.  E.  596,  6:  161 
Scales. 

Estoppel  to  Revoke  Permission  as  to,  see 
Estoppel,  16. 

109.  Permission  may  be  granted  by  an  in- 
corporated town,  under  Iowa  Code,  §  456,  to 
a  private  person  to  place  weighing  scales  in 
a  street  in  front  of  his  lots,  where  they  will 
serve  the  public  convenience  and  do  not 
constitute  an  obstruction  to  travel.  Spencer 
V.  Andrew,  82  Iowa,  14,  47  N.  W.  1007, 

12:  115 

110.  The  use  by  a  firm  of  a  privilege 
granted  to  one  member  to  place  scales  in  a 
street,  where  it  was  granted  with  the 
knowledge  and  expectation  that  it  was  to 
to  be  used  by  the  firm,  is  no  ground  for 
revoking  the  privilege.  Id. 
Building  material. 

Liability  for  Injuries  by,  see  infra,  302-305. 
■Considering  Liability  over  to  Builder,  of  One 

Contracting  to   Furnish   Materials,    see 

Trial,  74. 
For  Editorial  Notes   see  infra,  VII.  §  7. 

111.  The  right  of  an  abutting  owner  to 
place  building  materials  in  the  street  be- 
longs to  him  simply  as  an  abutter,  and  not 
as  an  owner  of  the  fee  of  any  part  of  the 
street,  and  is  founded  on  and  limited  by 
reasonable  necessity,  to  be  determined  by 
the  facts  of  the  case,  in  the  absence  of  any 
regulations  on  the  subject,  and  may  extend 
to  more  than  one  half  the  width  of  the 
street.  RaAinond  v.  Kiseberg,  84  Wis.  302, 
54  N.  W.  612,  19:  643 
Cross-ties. 

112.  A  pile  of  railroad  cross-ties  on  an 
unused  portion  of  a  street,  which  cannot  be 
used  as  a  highway,  does  not  constitute  an 
obstruction  of  the  highway,  which  will  sus- 
tain  an   action  by  a  private  individual  on 


the  ground  that  the  highway  is  obstructed. 
Kramer  v.  Southern  R.  Co.  127  N.  C.  328, 
37  S.  E.  468,  52:  359 

Stone  wall. 

113.  An  obstruction  of  a  street  for  the 
length  of  85  feet  and  the  width  of  5  feet,  by 
a  stone  wall  crc^ssing  an  areaway  to  a  base- 
ment, is  a  purpresture  which  is  a  public 
nuisance  per  se,  beyond  the  power  of  mu- 
nicipal authorities  to  license  without  ex- 
press authority.  Smith  v.  McDowell  ex  rel. 
Hall,  148  111.  51,  35  N.  E.  141,  22:  393 
Pillars. 

See  also  infra,  125,  166. 

114.  Pillars  erected  in  front  of  a  building 
so  as  to  extend  22  inches  onto  the  side- 
walk are  a  public  nuisance.  First  Nat. 
Bank  v.  Tyson,  133  Ala.  459,  32  So.  144, 

59:  399 

115.  One  whose  property  is  injured  by  the 
erection  of  pillars  in  the  highway  need  not 
apply  to  the  municipal  authorities  for  relief 
before  applying  for  an  injunction.  Id. 
Of  sidewalk. 

Arrest  for,  see  Arrest,  21. 

Injunction    against,    see    Injunction,    16. 

See  also  infra,  126,  127. 

For  Editorial  Notes,  see  infra,  VII.  §  7. 

116.  The  necessity  required  to  justify  the 
use  of  a  sidewalk  by  placing  skids  there- 
over in  front  of  a  store,  for  the  purpose  of 
unloading  heavy  barrels  from  a  wagon,  need 
only  be  reasonable.  Jochem  v.  Robinson, 
72  Wis.  199,  39  N.  W.  383,  1:  178 

117.  It  is  an  unreasonable  use  or  occu- 
pation of  a  sidewalk  where  thousands  of 
pedestrians  pass  daily,  to  have  trucks  stand- 
ing across  it  for  several  hours  each  day, 
to  be  loaded  or  unloaded  at  a  manufactur- 
ing establishment.  Flynn  v.  Taylor,  127  N. 
Y.  596,  28  N.  E.  418,  14:  556 

118.  The  permanent  and  exclusive  appro- 
priation of  a  portion  of  a  sidewalk  next  to 
a  building  for  a  fruit  stand  constitutes  an 
indictable  nuisance,  although  it  is  erected 
on  the  covering  of  an  open  way  to  a  cellar 
which  has  existed  without  objection  for 
several  years  and  was  erected  under  a 
license  from  the  city.  Costello  v.  State,  108 
Ala.  45,  18  So.  820,  35:  303 
Private  remedy  for  obstruction. 

See  also  supra,  49,  115. 

119.  The  wilful  and  unauthorized  obstruc- 
tion of  a  public  street,  so  as  to  interfere 
with  passage  over  the  same,  creates  a  lia- 
bility to  any  person  who,  in  consequence, 
sustains  special  damage.  Brunswick  &  W. 
R.  Co.  V.  Hardey,  112  Ga.  604,  37  S.  E.  888, 

52:  396 

120.  No  individual  can  maintain  a  suit  for 
any  damage,  inconvenience,  or  expense  suf- 
fered by  him  in  common  with  the  people  of 
the  community  by  reason  of  the  obstruction 
of  a  hisrhway.  Jacksonville.  T.  &  K.  W.  R. 
Co.  V.  Thompson,  34  Fla.  346,  16  So.  282, 

26:  410 

121.  A  private  party  cannot  maintain  an 
action  to  enjoin  the  obstruction  of  a  public 
road   or  street  which  is  a  cul-de-sac,  by  a 

!  fence  between  his  property  and  the  end  of 
I  the  road,  nierclv  because  he  niirchased  his 
premises  with  reference  to  a  plat  which  indi- 
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cated  the   existence  of   such  road.     Mahler 
V.  Brumder,  92  Wis.  477,  66  N,  W.  502, 

31 :  695 

122.  Making  one's  ingress  and  egress  to 
his  property  from  a  street  more  difficult,  in- 
convenient, and  expensive  by  obstructing  a 
highway,  does  not  give  him  a  right  of  ac- 
tion, where  such  ingress  and  egress  is  not 
entirely  cut  off.  Jacksonville,  T.  &  K.  W. 
R.  Co.  V.  Thompson,  34  Fla.  346,  16  So.  282, 

26:410 

123.  A  merchant  whose  customers  are 
prevented  by  the  illegal  obstruction  of  a 
public  street  from  obtaining  access  to  the 
store  for  a  sufficient  length  of  time  to  work 
injury  or  damage  to  the  business  suffers  a 
special  wrong  not  shared  in  by  the  public 
at  large,  for  which  he  is  entitled  to  main- 
tain an  action  against  the  person  causing 
the  obstruction.  Brunswick  &  W.  R.  Co.  v. 
Hardey,  112  Ga.  604,  37  S.  E.  888,         52:  396 

124.  The  congregation  of  solicitors,  hotel 
runners,  and  drivers  of  vehicles  on  the  street 
in  front  of  a  railroad  station,  though  con- 
stituting a  nuisance  to  the  public,  if  it  does 
not  interfere  with  the  railroad  company  in 
the  discharge  of  its  duties  is  not  a  nuisance 
to  the  company  for  which  it  can  obtain  an 
injunction,  although  it  may  remotely  affect 
the  company's  business  by  causing  annoy- 
ance to  its  passengers.  Pittsburgh,  Ft.  W. 
&  C.  R.  Co.  V.  Cheevers,  149  111.  430,  37  N. 
E.  49,  24:  156 

125.  The  owner  of  a  building  abutting  on 
a  highway  is  specially  injured  by  the  erec- 
tion of  pillars  in  the  street  in  front  of  an 
adjoining  lot.  so  as  to  be  entitled  to  an  in- 
junction, where  they  obstruct  the  light  and 
air  coming  from  the  street  to  his  property, 
and  the  view  to  and  from  his  property  along 
the  street,  so  as  to  depreciate  the  rental 
value  of  the  proportv.  First  Nat.  Bank  v. 
Tyson,  133  Ala.  459,  32  So.  144,  .59:  399 

126.  Special  injury  giving  a  right  of 
private  action  is  caused  to  the  proprietor 
of  a  retail  store  by  an  habitual  obstruction 
of  the  neighboring  sidewalk,  wlicreby  travel 
is  diverted  to  the  other  side  of  the  street. 
FIvnn  V.  Tavlor  127  X.  Y.  596.  28  X.  E.  418, 

14:  556 

127.  The  o\\'ner  of  a  buildino  devoted  to 
retail  trade  may  maintain  a  suit  to  enjoin 
the  owner  of  adjoining  property,  upon  which 
is  operated  an  ice  plant,  from  erectimj  a 
platform  along  the  front  of  his  building 
upon  a  portion  of  the  sidewalk  space,  and 
removing  the  curb  so  that  wagons  can  load 
from  the  platform,  the  result  of  which  will 
he  to  make  pedestrian  travel  less  ronv(Miient. 
and  interrupt  it  entirely  during  several 
hours  each  day. — at  loast  wliere  no  valid  au- 
thority has  been  obtained  from  llie  inunici- 
j)al  cor])oration  tn  uinkc  tlio  chansre. 
P.rauor  v.  P-altimore  R.  &  II.  Co.  99  M.l.  367. 
.-)8  Atl.  2L  60:  403 

d.  T'~p  anrl   01)itructiiin   l)y  TIailroads 

Eler'trin   T!a;]\v;iy   rolc«.   ^pc    «u]ir'a.   SS. 
Validity   of  f'rmtr.nt    ^vitli    fity    Xi.t   to  Op- 

pii-o   Closiiin:   of   Streets,    S(M'   Contracts. 

495. 


Right  to  Compensation  for  Obstructing  Ac- 
cess to  Street  bv  Railroad,  see  Eminent 
Domain,  327-338. 

As  Additional  Servitude,  see  Eminent  Do- 
main, IV.  b,  2. 

Compelling  Conformance  to  Street  Grade, 
see  Mandamus,  101. 

Review  of  Legislative  Judgment  as  to  Con- 
forming to  Grade  of  Street,  see  Courts, 
123. 

Municipal  Regulations  as  to,  see  Munici- 
pal Corporations,  II.  c,  3,  6,  (2). 

Proximate  Cause  of  Injury  at  Crossing,  see 
Proximate  Cause,  78. 

Abolition  of  Grade  Crossings,  see  Railroads, 
62-68. 

Street  Railways  in  Streets,  see  Street  Rail- 
ways. 

Municipal  Regulation  of  Street  Railways, 
see  ilunicipal  Corporations,  II.  c,  3, 
h,   (3). 

Right  of  Street  Railway  Company  to  Tear 
up  Streets,  see  Constitutional  Law, 
1167. 

See  also  supra,  3,  112. 

For  Editorial  Notes,  see  infra,  VII.  §§6,  10. 

Right  to  cross  street. 
Estoppel  as  to,  see  Estoppel,  10. 
Injunction  against  Laying  of  Private  Rail- 
road Across  Street,  see  Injunction,  412. 
Right  to  Extend  Street  Over  Railroad,  see 
Railroads,  54-61. 

128.  A  legislative  grant  to  a  railroad  com- 
pany of  the  right  of  way  through  the  state 
carries  with  it  the  power  to  cross  over  high- 
ways of  every  description  when  necessary 
for  the  completion  of  the  railroad;  and  sucli 
crossings  cannot  be  prevented  by  the  mu- 
nicipal corporations  through  which  the  road 
is  laid.  Canton  v.  Canton  Cotton  Ware- 
house Co.  84  Miss.  268,  36  So.  266,        65:  561 

129.  A  municipal  corporation  has  no  such 
title  to  the  fee  of  its  streets  as  entitles  it 
to  claim  compensation  from  a  railroad  com- 
pany which,  by  virtue  of  a  legislative  fran- 
chise, occupies  a  portion  of  a  street  for  a 
crossing.  Id. 

129a.  A  right  granted  to  a  specified  rail- 
road company  to  construct  its  road  across 
a  public  road  or  highway  does  not  authorize 
the  construction  of  branch  roads  which  are 
neither  a  part  of.  nor  appurtenant  to,  the 
main  line.  St.  Paul  &  D.  R.  Co.  v.  Duluth, 
73  Minn.  270,  76  N.  W.  35,  43:  433 

129b.  The  general  law  upon  the  subject  of 
highway  crossings  by  railroads  applies  to 
such  crossings  by  a  railroad  built,  under  the 
.■south  Carolina  statutes,  merely  to  connect 
a  manufacturing  establishment  with  an- 
other railroad.  Ex  parte  Bacot.  36  S.  C. 
125,  15  S.  E.  204,  16:  586 

130.  A  grant  to  a  railroad  company  of 
a  right  to  cross  highways  in  municipal  cor- 
porations includes  the  right  to  lay  along  the 
rip;ht  of  way  pipe=  to  conduct  water  needed 
to  supply  locomotives,  and  the  otuer  needs 
attendant  upon  the  operation  of  the  road. 
Canton  v.  CantoTi  Cotton  Warehouse  Co.  84 
Miss.  268,  36  So.  266,  65:  661 
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Right  to  use  or  occupy  street  generally. 
Testing  Legality  of  City's  Consent  to  Use, 

see  Certiorari,  14. 
Measure    of    Damages    to    Abutting    Owner 

for,  see  Damages,  III.  1,  4,  o. 
Injunction   against   Railroad   in   Street,   see 

Injunction,  413-420. 
Injunction    against    Construction    of   Street 

Railway,  see  Injunction,  401-411. 

131.  Power  given  to  a  railroad  company 
by  the  legislature  to  construct  and  operate 
its  road  in  the  streets  of  a  town  or  city 
is  altogether  independent  of  the  munici- 
pality. Millvale  v.  Evergreen  R.  Co.  131  Pa. 
1,  18  Atl.  993,  7:  369 

132.  Appropriating  a  public  street  to  use 
for  an  ordinary  commercial  railroad  is  not 
a  proper  street  use.  Adams  v.  Chicago,  B. 
&  N.  R.  Co.  39  Minn.  286,  39  N.  W.  629, 

1:493 

133.  If  a  railroad  company  condemns  for 
its  purposes  and  takes  possession  of  land 
adjoining  a  highway,  it  may  do  anything  in 
the  highway  which  any  occupier  of  such 
land  could  lawfully  do,  or  anything  not 
depending  on  the  ownership  of  the  fee, 
which  the  owner  of  such  land  might  himself 
do.  Fitch  v.  New  \ork,  P.  &  B.  R.  Co.  59 
Conn.  414,  20  Atl.  345,  10:  188 

134.  Under  W.  Va.  Code  1887,  chap.  54,  § 
50,  a  railroad  company,  with  the  assent  of 
the  municipal  authorities,  may  construct 
and  operate  its  railroad  along  a  public  street 
of  a  city,  in  a  cut  or  excavation  below  the 
common  level  of  the  remaining  portion  of 
the  street,  in  such  manner  as  will  appropri- 
ate a  portion  of  the  street  to  the  exclusive 
use  of  the  railroad  company,  provided  such 
excavation  does  not  occupy  the  entire  street 
or  such  considerable  portion  thereof  as 
would  substantially  prevent  the  use  of  the 
street  by  the  general  public,  and  provided, 
further,  that  it  does  not  unnecessarily  im- 
pair the  usefulness  of  the  street  as  a  high- 
way for  the  general  public.  Arbenz  v. 
Wheeling  &  H.  R.  Co.  33  W.  Va.  1,  10  S. 
E.  14,  5:  371 

135.  A  conveyance  to  a  railroad  company, 
by  the  owner  of  the  fee,  of  the  right  of 
way  along  a  public  highway,  gives  the  com- 
pany no  right  to  use  such  highway  for  rail- 
road purposes  without  authority  from  the 
state,  and  it  is  immaterial  that  the  cowi- 
pany  subsequently  acquires  the  fee  to  the 
highway  and  the  land  abutting  thereon. 
Western  R.  of  Ala.  v.  Alabama  G.  T.  R.  Co. 
96  Ala.  272,  11  So.  483,  17:  474 

136.  Where  a  corporation  owning  land  ad- 
joining to  a  city  lays  out  and  plats  its  land 
as  an  addition  to  the  city,  and  dedicates 
the  streets  for  public  use.  with  the  condition 
that  it  reserves  to  itself,  its  successors,  or 
assigns,  the  right  to  use  and  occupy  the 
streets  for  the  purpose  of  operating  a  rail- 
road, such  reservation  does  not  relieve  the 
corporation  from  constructing,  opera  Jiug. 
and  niaintnining  its  line  of  railroad  in  a 
legal  and  projipr  manner.  Ottawa.  O.  C.  &: 
C.  0.  R.  Co.  V.  Larsen.  40  Kan.  301,  10  Pac.  j 
661,  2:  59  I 

137.  Autliority  to  construct  a  railroad  or 


any  part  thereof  in  a  tunnel  in  a  city  street, 
on  the  terms  and  conditions  and  in  the  mode 
fixed  by  ordinance,  includes  authority  to 
construct  portions  of  it  in  an  open  cut, 
where  the  ordinance  so  directs;  and  even 
without  special  authority,  the  right  to  con- 
struct a  tunnel  would  include  the  right  to 
make  properly  graded  approaches.  O'Brien 
V.  Baltimore  Belt  R.  Co.  74  Md.  363,  22  Ati. 
141,  13:  126 

138.  A  grant  of  the  right  to  operate  and 
maintain  a  railroad  in  a  certain  street  gives 
no  authority  to  erect  and  maintain  a  water 
tank  therein.  Chicago  G.  W.  R.  Co.  v.  First 
M.   E.   Church,   42   C.   C.   A.    178,    102   Fed. 

85,  50:488 
Exclusive  use  of  street. 

139.  The  Missouri  doctrine  that  a  city 
may  authorize  a  railroad  track  in  a  street 
does  not  extend  to  the  allowance  of  a  prac- 
tical monopoly  of  the  street  by  the  rail- 
road.    Lockwood  V.  Wabash  R.  Co.  122  Mo. 

86,  26  S.  W.  698,  24:  516 

140.  A  city  cannot  authorize  a  steam  rail- 
road in  a  narrow  highway  devoted  to  whole- 
sale business,  when  the  operation  of  the  rail- 
road virtually  destroys  the  use  of  the  street 
for  street  purposes  at  least  Sy^  hours  every 
day  between  7  a.  m.  and  6  p.  m.,  and  the 
city  charter  declares  that  no  railroad  shall 
be  so  constructed  as  to  prevent  the  public 
from  using  any  street,  while  the  general 
law  prohibits  railroads  from  impairing  the 
usefulness  of  a  street.  Id. 

141.  A  decree  condemning  land  of  a  rail- 
road company  for  a  highway,  and  providing 
that  the  company  shall  have  the  right  "to 
keep  and  maintain  its  present  tracks  and 
switches  upon  said  lands,  and  shall  have  the 
right  to  construct  such  other  tracks,  .  .  . 
as  it  may  deem  necessary  for  the  transac- 
tion of  its  business,"  does  not  give  the 
railroad  company  any  exclusive  use  of  such 
street,  or  prevent  the  proper  authorities 
from  granting  permission  to  another  rail- 
road to  lay  tracks  on  or  across  said  street. 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.  v.  St. 
•loseph  Terminal  R.  Co.  97  Mo.  457,  10  S.  W. 
826,  3:  240 
Right  as  against  abutting  owner. 
Necessity    of   Consent    to    Electric   Railway 

Over  Country  Road,  see  Electric  Rail- 
ways. 

Right  to  Injunction,  see  Injunction,  404-406, 
408.  411-416,  418. 

For  Editorial  Notes,  see  infra,  VII.  §  4. 

142.  Where  the  public  has  only  an  ease- 
ment in  a  street,  and  the  fee  is  retained  by 
the  adjacent  owner,  the  legislature,  or  a 
municipality,  cannot  authorize  a  steam  rail- 
road to  be  constructed  thereon,  against  the 
will  of  the  adjoining  owner,  without  com- 
])eTisation  to  him.  Reichert  v.  St.  T.ouis  & 
.'^.  F.  R.  Co.  51  Ark.  491,  11  S.  W.  696. 

5:  183 
14.3.  The  construction  and  operation  of  a 
steam  railway  in  a  city  street  cannot  be  al- 
lowed unless  with  the  consent  of  the  abut- 
ting lot-owners  or  by  right  of  eminent  do- 
main, whether  such  owners  possess  the  fee 
to  the  street  or  only  an  easement   therein. 
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Theobold  v.  Louisville,  N.  O.  &  T.  R.  Co.  66 
Miss.  279,  6  So.  230,  4:  735 

144.  Temporary  use  by  a  railroad  com- 
pany of  a  street  adjoining  its  right  of  way, 
in  and  about  the  building  of  an  approach 
to  a  bridge,  does  not  constitute  a  trespass 
which  will  give  a  right  of  action  in  favor  or 
the  reversioner  of  the  fee.  Fitch  v.  New 
York,  P.  &  B.  R.  Co.  59  Conn.  414,  20  Atl. 
345,  10:  188 

145.  A  railway  company  occupying  a 
street  under  license  and  authority  from  the 
city  government  is  not  a  trespasser  as  to 
an  abutting  owner.  Iron  Mountain  R.  Co. 
T.  Bingham,  87  Tenn.  522,  11  S.  W.  705, 

4:  622 

146.  An  act  of  the  legislature  or  an  ordi- 
nance of  a  city  authorizing  a  railway  com- 
pany to  construct  its  road  in  a  public 
street  gives  it  the  right  to  do  so  only  as 
against  the  public,  but  not  as  against  own- 
ers of  the  abutting  premises  having  private 
property-rights  in  the  street.  And  where 
a  member  of  a  city  council  votes  for  such  an 
ordinance,  his  assent  is  referable  only  to 
the  public  easement,  and  not  to  his  own 
private  rights  of  property  in  the  street. 
Lamm  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  45 
Minn.  71,  47  N.  W.  455,  10:  268 

147.  A  railroad  company  may,  under  the 
provisions  of  the  Kansas  statute  and  under 
the  authority  of  a  city  ordinance,  construct 
and  operate  its  railroad  in  a  public  street  in 
a  legal  and  proper  manner,  making  such 
alterations  in  the  surface  of  the  street  as 
are  necessary  to  the  construction  and  oper- 
ation of  its  road,  and  which  do  not  neces- 
sarily impair  the  usefulness  of  the  street, 
without  being  liable  to  abutting  lot  owners 
or  others  for  damages;  but  such  a  com- 
pany cannot,  any  more  than  an  individual, 
wrongfully  and  unnecessarily  block  up  or 
obstruct  a  street,  without  being  liable  there- 
for. Ottawa,  0.  C.  &  C.  G.  R.  Co.  v.  Larsen, 
40  Kan.  301,  19  Pac.  661,  2:  59 
Imposing  conditions  on  giving  use. 

148.  A  city  cannot  make  a  condition,  on 
giving  assent  to  the  occupation  of  streets 
by  a  railroad  to  the  effect  that  the  privilege 
shall  be  forfeited  unless  the  road  is  com- 
pleted within  a  specified  time  to  a  certain 
point  (especially  when  that  is  outside  the 
city),  where  the  legislature  has  given  the 
railroad  company  the  right  to  use  the 
streets  if  the  citv  gives  consent.  Galveston 
&  W.  R.  Co.  V.  Galveston.  90  Tex.  398.  39  S. 
W.  96.  ni  Tex.  17.  .39  Pac.  920.  36:  33 
Duty  to  restore  to  former  usefulness. 
•Tudifial  Power  as  to,  see  Courts,  188. 
^Mandatory  Injunction  to  Compel,  see  In- 
junction. 48. 

149.  A  railway  company  is  not  relieved 
of  its  common-law  duty  to  construct  and 
maintain  a  safe  and  suitable  means  of  pas- 
sage over  a  city  stroot.  made  Tiecessary  by 
the  opfupatinn  of  tlie  street  by  its  tracks, 
by  Minn.  Spec.  Laws  1SS.5.  eliap".  7.  §  3,  pro- 
viding that  the  city  tnay  build  a  bridtre  and 
the  approaches  thereto,  in  any  street  or 
highway  of  the  city,  over  r.-iilway  tracks  or  \ 
other  places.     State  ex  rel.  St.  Paul  v.  Min-  ' 


nesota  Transfer  R.  Co.  80  Minn.  108.  83  N. 
W.  32,  50:  636 

150.  A  contract  by  a  city  to  maintain  for 
all  future  time  a  bridge  erected  by  a  rail- 
way company  over  a  public  street,  which  is 
made  necessary  by  the  occupation  of  the 
street  by  the  railway  tracks,  is  ultra  vires, 
and  cannot  be  set  up  by  the  company  to  de- 
feat an  action  of  mandamus  to  compel  it  to 
make  necessary  repairs  to  the  bridge.        Id. 

151.  A  railway  company  occupying  a  pub- 
lic highway  with  its  tracks  is  bound  to  re- 
store the  street,  by  some  reasonably  safe 
and  convenient  means,  to  its  former  con- 
dition of  usefulness,  and  this  duty  is  a 
continuing  one,  and  includes  the  making 
of  such  repairs  as  may  become  necessary. 

Id. 
Obstruction  of  crossing  by  train. 
Evidence  of  Obstruction  on  other  Occasion, 

see  Evidence,  1975,  1982. 
Proximate  Cause  of  Injury,  see  Proximate 

Cause,  81,  83. 
Question  for  Jury  as  to,  see  Trial,  363-365. 
See  also  Railroads,  164,  217,  294-296. 
For  Editorial  Notes,  see  infra,  VII.  §  7. 

152.  The  necessity  or  convenience  of  ob- 
structing a  highway  by  a  railroad  company 
in  making  up  trains  and  switching  cars  is 
not  a  matter  to  be  considered  in  determin- 
ing the  question  of  guilt  or  innocence,  on  an 
indictment  for  obstructing  the  street.  State 
V.  Chicago,  M.  &  St.  P.  R.  Co.  77  Iowa,  442, 
42  N.  W.  365,  4:  298 

153.  The  facts  that  the  tracks  of  a  rail- 
road company  are  laid  across  city  streets, 
and  its  freight  and  passenger  cars  are  per- 
mitted by  the  city  to  pass  over  such  streets 
upon  such  tracks,  give  the  company  no  ex- 
clusive use  of  the  crossing,  but  only  a  use 
to  be  enjoyed  in  common  with  the  public. 
Chicago,  B.  &  Q.  R.  Co.  v.  West  Chicago 
Street  R.  Co.  156  111.  255,  40  N.  E.  1008, 

29:  485 

154.  A  license  to  lay  a  railroad  track 
across  a  street  in  a  large  city  or  town  does 
not  carry  with  it  the  right  to  use  the  cross- 
ing for  the  purpose  of  standing  trains  of 
cars  thereon  for  such  period  as  suits  the 
convenience  of  the  railroad  company,  or  to 
use  the  highway  as  a  depot  yard.  Chicago 
&  N.  W.  R.  Co.  V.  Prescott,  19  U.  S.  App. 
291,  8  C.  C.  A.  109,  59  Fed.  2.37,  23:  654 

155.  A  railroad  company  which  assumes  to 
stop  a  train  across  a  public  street  in  a 
large  town  or  city,  without  express  author- 
ity for  so  doing,  must  be  prepared  to  show. 
as  against  one  who  has  sustained  a  special 
injury  by  the  obstruction  of  the  street,  that 
there  was  some  overweening  necessity  ren- 
dering the  blockade  justifiable, — especially 
where  the  street  is  heavily  burdened  with 
traffic.  ^         Id. 

1.t6.  The  mere  fact  that  an  engine  is  with- 
in the  limits  of  the  highway  more  than  five 
minntos  does  not  make  its  presence  wrong- 
ful, so  as  to  charge  its  owner  with  responsi- 
bility for  injuries  caused  by  steam  emitted 
from  it.  regardless  of  the  question  of  negli- 
geiuo.  if  it  does  not  obstruct  the  highway. 
under  a  statute  forbidding  the  obstruction 
of  any  street  or  highway  by  cars  or  trains 
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for  more  than  five  minutes  at  any  one  time. 
Hinchman  v.  Pere  Marquette  R.  Co.  (Mich.) 
99  N.  W.  277,  6.5 :  553 

157.  It  is  not  a  valid  e.xeuse  for  the  ob- 
struction of  a  street  by  a  railroad  train, 
that  the  depot  of  the  company  is  located  at 
the  corner  of  that  and  another  street,  and 
that  trains  coming  from  one  direction  and 
halted  at  the  station  will  necessarily  project 
to  some  extent  into  the  street,  as  it  is  the 
company's  duty  so  to  locate  its  depot  that 
trains  can  be  stopped  thereat  without  ob- 
structing travel  on  the  public  thoroughfare. 
Chicago  &  N.  W.  R.  Co.  v.  Prescott,  19  U. 
S.  App.  291,  8  C.  C.  A.  109,  59  Fed.  237, 

23:  654 

158.  The  doctrine  of  voluntary  assump- 
tion of  a  risk  as  distinguished  from  con- 
tributory negligence  is  generally  applied  in 
cases  arising  between  employer  and  em- 
ployee, as  to  the  voluntary  use  of  a  tool  or 
appliance  known  to  be  defective,  and  does 
not  apply  to  the  case  of  one  passing  along 
a  highway  partially  obstructed  by  a  railroad 
train  projecting  across  it.  Id. 
Embankments. 

Measure  of  Damages  for,  see  Damages,  508. 
Right    to    Compensation    for,    see    Eminent 
Domain,  327,  330-332,  336. 

159.  A  railroad  company  which  has  made 
an  excavation  in  a  highway  for  its  track, 
throwing  up  an  embankment  on  which 
travelers  may  pass,  and  has  failed  in  its 
duty  to  so  restore  the  highway  as  not  un- 
necessarily to  impair  its  use,  is  liable  for 
injury  sustained  by  a  traveler  riding  on  such 
embankment,  where  his  horse  is  frightened 
by  the  running  of  a  hand  car  on  the  track, 
although,  if  the  company  had  been  free  from 
fault  respecting  the  highway,  there  might 
have  been  no  right  of  action  on  account  of 
the  hand  car.  Evansville  &  T.  H.  R.  Co.  v. 
Crist.  116  Ind.  446,  19  N.  E.  310,  2:  450 
Underground  railway. 

See  also  supra,   137. 

160.  Permission  to  lay  tracks  under  a 
street  is  within  the  power  given  to  a  city 
council  to  determine  and  designate  the  route 
and  grade  of  anv  railroad  to  be  laid  in  the 
city.  Terry  v.  Richmond,  94  Va.  537,  27  S. 
E.  429.  38:  834 
Private  railroad. 

161.  The  right  of  an  abutting  owner  to 
use  the  part  of  the  street  of  which  he  owns 
the  fee  does  not  extend  to  the  construction 
of  a  private  railroad  therein,  the  use  of 
which  will  pollute  the  air  and  depreciate 
the  rental  value  of  the  abutting  owner  on 
the  opposite  side  of  the  street.  Gustafson 
V.  Hamm,  56  Minn.  334.  .57  N.  W.  1054, 

22:  565 

162.  A  purely  private  railroad  cannot  be 
authorized  upon  or  across  public  streets  by 
a  city  council,  under  the  provisions  of  Minn. 
Gen." Stat.  1878.  chap.  34,  §  47,  and  Minn. 
Sp.  Laws  1889,  chap.  37.  which  have  refer- 
ence only  to  such  railroads  as  perform  the 
duties  of  publif  or  common  carriers.  Td. 

163.  An  abutting  owner  having  an  ease- 
ment independently  of  his  ownership  of  the 
fee  in  the  street,  to  its  full  width  in  front 
of  his   lot   for   the   purpose  of  access,  light 


and  air,  which  constitutes  property,  may 
maintain  a  private  action  to  prevent  the 
maintenance  and  operation  of  a  purely  pri- 
vate railroad  on  any  part  of  the  street  in 
front  of  his  lot  as  to  pollute  the  air  and 
depreciate  the  rental  value  of  his  premises. 

Id. 
Railroad  safety  gates. 

164.  Safety  gates  at  the  intersection  of  a 
railroad  ana  a  highway  are  not  a  nuisance, 
although  placed  inside  the  curb,  where  suf- 
ficient space  is  left  for  travel,  so  as  to  come 
within  the  rule  that  a  municipal  corporation 
cannot  authorize  a  nuisance  in  the  highway. 
Seibert  v.  Missouri  P.  R.  Co.  188  Mo.  657, 
87  S.  W.  995,  70:  72 
Elevated  railroad  and  abutments. 

Single  Recovery  for  Construction,  see  Ac- 
tion or  Suit,  80. 

Burden  of  Proof  as  to,  see  Evidence,  229. 

Injunction  against,  see  Injunction,  386,  398- 
400. 

Running  of  Limitation  against  Action  for 
Erection  of,  see  Limitation  of  Actions, 
144,  145, 

165.  The  abutment  and  elevated  structure 
of  an  elevated  railroad  built  under  legis- 
lative authority  are  not  a  nuisance,  al- 
though they  may  create  a  liability  for 
consequential  damages.  Garrett  v.  Lake 
Roland  Elev.  R.  Co.  79  Md.  277,  29  Atl.  830, 

24:  3:)6 

166.  A  track  erected  on  pillars  from  15  to 
25  feet  above  the  surface  of  the  street  for 
carrying  railroad  trains  is  inconsistent  with 
the  use  of  the  place  as  a  public  street,  and, 
although  title  to  the  fee  is  in  the  public,  an 
abutting  owner  may  enjoin  the  use  of  such 
track  until  compensation  is  made  for  th(; 
injury  thereby  inflicted  on  him.  De 
Geofroy  v.  Merchants'  Bridge  Terminal  R. 
Co.  179  Mo.  698,  79  S.  W.  386,  64:  95!» 

e.  Rights  as  to  Trees  or  Materials  in  Street. 

1.  Trees. 

Liability  for  Injury  by,  see  infra,  300,  301. 
Delegation  of  City's  Power  as  to,  see  Mu- 
nicipal Corporations,  71. 
See  also  Trees,  4. 
For  Editorial  Notes,  see  infra,  VII.  §§  4,  8. 

167.  A  tree  planted  by  a  private  person  on 
a  sidewalk  in  front  of  his  premises  is  under 
his  control,  in  the  absence  of  statutory  or 
municipal  regulations  to  the  contrary.  Wel- 
ler  V.  McCormick  (N.  J.  Sup.)  52  N.  .J.  L. 
470,  19  Atl.  1101,  8:  798 

168.  An  abutting  owner  has  such  an  in- 
terest in  trees  planted  in  the  street  in  front 
of  his  property  that,  although  the  fee  is  in 
the  public,  he  may  recover  damages  for 
their  destruction  by  a  wrongdoer.  Donahue 
V.  Keystone  Gas  Co.  181  N.  Y.  313,  73  N.  E. 
1108,  70:761 

160.  A  gas  company  which  negligently 
permits  gas  to  escape  from  its  pipes  in  the 
liiglnvay,  so  that  it  destroys  shade  trees 
in  front  of  abutting  property,  is  liable  for 
the   injury   thereby   done  to   such   property, 
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although   the    fee   of   the    street    is   in    the 
public.  Id. 

170.  Trees  which  nave  been  standing  for 
forty  years  without  impeding  the  travel  on 
a  public  highway  are  not  shown  to  be  nui- 
sances because  they  extend  a  few  inches 
outside  the  curb  on  a  proposed  plan  for  the 
improvement  of  the  street,  where  the  curb 
can  be  so  arranged  as  to  carry  water  flow- 
ing in  the  gutter  around  them,  so  that  it 
will  not  interfere  with  the  flow  of  the  water, 
or  the  improvement  of  tae  street  in  a  work- 
manlike manner.  Frostburg  v.  Wineland, 
98  Md.  239,  56  Atl.  811,  64:  627 
Rights  of  municipality  as  to. 

Court's  Power  to  Review  Action  of  Munici- 
pality, see  Courts,  190,  191. 
See  also  infra,  185. 

171.  Shade  trees  in  the  public  streets  of  a 
city  in  Illinois  are  the  property  of  the  mu- 
nicipality, and  it  has  complete  control  over 
them.  Mt.  Carmel  v.  Shaw,  155  ill.  37,  39 
N.  E.  584,  27:580 

172.  Municipal  authorities  will  not  be  en- 
joined from  cutting  down  shade  trees  2  feet 
in  thickness  standing  within  the  line  of  the 
sidewalk  ordered  to  be  constructed,  where 
they  would  constitute  permanent  obstruc- 
tions if  left  standing.  Id. 

173.  An  ordinance  declaring  that  healthy 
growing  trees  on  or  near  the  edge  of  the 
roadway  of  a  street  constitute  a  nuisance 
and  obstruction,  and  directing  their  removal, 
is  void  if  they  are  neither  obstructions  nor 
nuisances  to  the  street  in  fact.  State,  Avis, 
Prosecutor,  v.  Vineland  (N.  J.  Sup.J  56  N.  J. 
L.  474,  28  Atl.  1039.  23:  685 

174.  The  determination  of  a  city  council 
that  trees  growing  on  the  sidewalk  of  a  city 
are  an  obstruction  to  travel  is  conclusive 
under  a  charter  giving  them,  general  control 
of  the  streets  with  power  to  define,  prevent, 
and  remove  nuisances.  Vanderhurst  v. 
Tholcke,  113  Cal.  147,  45  Pac.  266,       35:  267 

175.  Trees  situated  within  the  limits  of  a 
sidewalk  may  be  cut  down  as  a  nuisance  bj'^ 
the  city  authorities,  without  notice  to  the 
abutting  owner  of  the  fee  of  that  portion  of 
the  street.  Chase  v.  Oshkosh,  81  Wis.  313, 
51  N.  W.  560.  15:  553 

176.  The  destruction  of  shade  trees  stand- 
ing on  the  outer  edge  of  the  sidewalk  in 
front  of  a  residenre.  because  the  municipal 
authorities  rerrard  tliem  as  an  obstruction 
of  the  walk  and  injurious  to  health,  does  not 
render  the  city  or  its  autiiorized  agents 
liable  for  damages  to  the  abutting  propri- 
etor. Tate  v.  Greensboro,  114  N.  C.  302.  10 
S.  E.  767.  24:  671 

177.  An  owner  of  land  adjoining  a  jniblio 
higliway,  whose  title  extends  to  the  center 
of  tlie  road,  who  has  cultivated  shade  trees 
planted  partly  on  liis  own  land  and  partly 
in  the  line  of  the  highway  witliin  the 
Viounds  of  his  deed,  ha';  a  ])rf)perty  interest 

iik]   the  I'iiilit   to  their  enjoy- 
rinlv    to    the    convenience    of 


in   .-iich   trees 

inellt-       ^lllij('(■t 

pulilic   travrl. 

fit^.  :;:  X.  K.  7 

17S.  'I!,,.  ,i-li 
ernacliiiH'iil  s  npi 
to     ohstruf'tions 


I)ail.■^•    V.    Stal 


il    Ohio 
24: 

ill    ca-c    n" 
hie-    not    apply 
trees     (jrowinj' 


St. 
724 
en- 


within  the  limits  of  a  sidewalk.     Chase  v. 
Oshkosh,  81  Wis.  313,  51  N.  W.  560,   15:  553 

179.  The  removal  by  a  municipality  of 
shade  trees  from  a  street  without  giving  the 
abutting  owner,  who  owns  the  fee  of  the 
street,  any  notice  of  the  public  necessity  for 
the  removal,  or  any  opportunity  to  trans- 
plant them  or  to  remove  them  himself,  con- 
stitutes an  invasion  of  the  owner's  legal 
rights  for  which  the  municipality  is  liable  in 
damages.  Stretch  v.  Cassopolis,  125  Mich. 
167,  84  N.  W.  51,  51:  345 
Abutting  owner's  right  to  remove. 

180.  The  public  does  not,  by  laying  out  a 
highway,  acquire  a  right  to  prevent  the 
owner  of  the  fee  from  removing  and  apply- 
ing to  his  own  use  timber  standing  therein, 
which  the  public  may  desire  to  preserve  for 
shade  or  ornamentation.  Bigelow  v.  Whit- 
comb,  72  N.  H.  473,  57  Atl.  680,  65 :  676 
On  construction  of  telegraph  or  telephone 

line. 
Punitive  Damages  for  Cutting,  see  Damages, 

58. 
Estoppel  as  to,  see  Estoppel,  176. 
Injunction  against  Cutting,  see  Injunction, 

194. 

181.  A  telephone  company  which  has  the 
right  to  string  wires  in  a  highway  has  a 
right  to  do  the  necessary  trimming  of  trees 
in  the  highway  in  a  proper  manner,  without 
first  giving  the  landowner  an  opportunity 
to  do  it,  being  answerable  for  any  unneces- 
sary, improper,  or  excessive  cutting.  Wyant 
V.  Central  Teleph.  Co.  123  Mich.  51,  81  N. 
W.  928,  47:497 

182.  A  telephone  company  which  removes, 
destroys,  or  injures  trees  planted  by  an 
abutting  owner  along  the  street  adjacent  to 
his  property,  under  the  terms  of  a  city  ordi- 
nance.'in  erecting  poles  and  wires  under  its 
franchise,  is  liable  for  the  resulting  damage, 
though  no  unnecessary  injury  is  inflicted. 
Bronson  v.  Albion  Teleph.  Co.  67  Neb.  Ill, 
93  X.  W.  201,  60:  426 

183.  Authority  to  construct  a  telegraph 
line  upon  a  highway  does  not  empower  the 
company  to  injure  the  property  of  an  ad- 
joining landowner,  or  to  appropriate  any 
of  his  property  rights  in  trees  in  the  high- 
way, except  upon  the  condition  that  com- 
pensation be  first  made.  Dailey  v.  State, 
51  Ohio  St.  348,  37  N.  E.  710,  24:  724 

184.  A  telegraph  company  has  no  right  to 
cut  ofif  branches  from  trees  in  a  highway, 
which  belong  to  an  abutting  owner,  in  order 
to  clear  a  way  for  its  line,  merely  because 
it  has  permission  from  the  public  authorities 
to  construct  its  line  along  the  highway.     Id. 

185.  Power  of  selectmen  to  cut  and  trim 
trees  overhanging  a  highway,  without  the 
consent  of  the  owner,  for  the  purpose  of 
compelling  a  change  in  the  location  of  tele- 
i/raph  or  telephone  wires,  is  denied  by  Conn. 
<;en.  .Stat.  §  3944,  prohibiting  telegraph  or 
telephone  companies  to  injure  any  tree  with- 
out the  consent  of  the  owner.  Bradley  v. 
Southern  Xew  England  Teleph.  Co.  66  Conn. 
r).-,0.  .34  Atl.  490.  32:  280 
On  construction  of  street  railway. 

186.  A  street  railway  company  has  a  right 
to  remove  shade  trees  within  the  limits  of 
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the  public  highway  for  the  construction  of 
its  road,  as  authorized  by  the  township  au- 
thorities, without  compensation  for  damages 
to  the  abutting  owner,  but  it  must  first 
give  him  notice  and  an  opportunity  to  re- 
move the  trees  as  he  may  see  fit.  Miller 
V.  Detroit,  Y.  &  A.  A.  Ry.  Co.  125  Mich. 
171,  84  N.  W.  49,  61:955 

On  installing  electric  light  plant. 
See  also   supra,  87. 

187.  The  owner  of  trees  in  a  highway  has 
no  right  of  action  for  the  necessary  trim- 
ming of  them  for  the  installation  of  an 
electric  lighting  system  for  the  municipal- 
ity, which  has  full  authority  to  establish  the 
same,  and  full  jurisdiction  over  the  high- 
way within  its  limits.  Hazlehurst  v.  Mayes, 
84  Miss.  7,  36  So.  33,  64:  805 

2.  Miscellaneous. 

Grass. 

188.  A  strip  of  grass  left  to  grow  in  a 
rural  or  country  road,  on  the  side  of  the 
beaten  track,  belongs  to  the  owner  of  the 
fee,  and  he  has  the  right  to  harvest  it. 
People  V.  Foss,  80  Mich.  559,  45  N.  W.  480, 

8:472 

189.  A  person  has  no  right,  from  mere 
caprice  or  express  malice,  to  drive  upon 
and  destroy  a  strip  of  grass  growing  be- 
tween the  two  ditches  on  the  sides  of  a  high- 
way, in  the  space  usually  known  as  the 
wrought  or  traveled  part  of  the  road,  but 
of  a  portion  of  which  another  person  owns 
the  fee.  Id. 
Stone. 

190.  A  city  contracting  for  and  authoriz- 
ing the  quarrying  and  disposal  of  stone 
from  a  ledge  in  a  street  and  below  the  grade 
thereof,  for  unauthorized  purposes,  becomes 
liable  to  the  owner  of  the  soil  for  the  value 
of  the  stone  as  it  lay  in  the  ledge.  Viliski 
V.  ^linneapolis,  40  Minn.  304,  41  X.  W. 
1050,  3:  831 

191.  When  it  becomes  reasonably  neces- 
sary, for  purposes  connected  with  the  use 
or  improvement  of  a  street,  or  for  the  en- 
joyment of  the  public  easement  therein,  to 
have  earth  or  rock  excavated  and  removed 
therefrom,  and  where  it  is  impracticable  to 
commit  to  the  owners  of  the  soil  the  work 
of  excavation  and  removal,  the  public  au- 
thorities may  do  this,  unembarrassed  by 
claims  of  private  ownership,  and  may  dis- 
pose of  the  materials  which  they  are  re- 
quired to  remove,  without  aocoiintahility  to 
the  owners  of  the  soil.  This  is  properly 
incident  to  the  public  easement.  Id. 

192.  Where  a  city  for  the  sole  purpose  of 
securing  the  construction  of  a  sewer  in  a 
street,  entered  into  a  contract  with  a  person 
to  the  effect  that  he  should  take  out  the 
stone  the  whole  width  of  the  street  and 
several  feet  in  depth  below  the  prade.  con- 
struct the  sewer,  and  refill  the  street  to  tlie 
original  prade.  and  as  compensation  for 
the  construction  of  the  sewer  the  contractor 
was  to  have  the  stone  so  removed. — as  to 
so  inucli  of  the  stone  as  it  was  reasonably 
necessary  to  remove  for  the  coTistruction  of 
the    sewer,    the    owner    of    the    soil    had    no 


cause  of  action,  but  the  city  had  no  right 
to  thus  appropriate  to  the  payment  of  the 
contractor  the  stone  which  it  was  not  neces- 
sary to  remove  for  the  construction  of  the 
sewer.  Id. 


III.  Improvements;  Repairs. 

Enforcement  of  Contractor's  Bond  to  Keep 
Pavement  in  Repair,  see  Bonds,  15,  16. 

Compelling  Town  to  Contribute  Towards 
Maintenance  of  Highway,  see  Bridges, 
6-9. 

Due  Process  in  Taking  Gravel  for  Repair, 
see  Constitutional  Law,  870. 

Violation  of  Right  of  Local  Self  Govern- 
ment as  to,  see  Constitutional  Law, 
281. 

Requiring  Abutter  to  Repair  .sidewalk,  see 
Constitutional  Law,  962. 

Use  of  County  Funds  for,  see  Counties,  62. 

Power  of  Court  as  to  Locating  Sidewalks, 
see  Courts,   193. 

Enjoining  Abutting  Owner  from  Making 
Illegal  Improvements,  see  Injunction, 
382. 

Municipal  Liability  for  Injuries  in  Making 
Repairs,  see  Municipal  Corporations. 
485,  490. 

Irrevocability  of  Municipal  Act  as  to,  see 
Municipal   Corporations,    130. 

Assessing  Farm  Land  for  Cost  of,  see  Pub- 
lic Improvements,  85. 

Special  Legislation  as  to,  see  Statutes,  371. 

Power  of  Road  District  to  Raise  Money  by 
Taxation,  see  Taxes,  2. 

Diversion  of  Water  by  Improvement,  see 
Waters,  239,  417. 

Building  and  Repair  of  Pavement,  Sidewalk, 
Street  Sprinkling,  and  other  Public  Im- 
provements Generally,  see  Public  Im- 
provements. 

See  also  infra,  293,  414. 

For  Editorial  Notes,  see  infra,  VH.  §  9. 

193.  An  incorporated  town  may  maintain 
a  suit  to  enjoin  the  owners  of  property 
abutting  on  its  streets  from  attempting  to 
improve  the  streets  in  a  manner  materially 
different  from  that  directed  by  the  board  of 
trustees.  Drew  v.  Geneva,  150  Ind.  662,  50 
N.  E.  871,  42:  814 
Sweeping  street. 

Requiring  Street  Railway  Company  to  Clean 
Street  between  Tracks,  see  Constitu- 
tional Law,  414. 

Assessment  for,  see  Public  Improvements, 
56.  76,  77. 

For  Editorial  Notes,  see  infra.  VII.  §  9. 

194.  A  city  in  the  exercise  of  its  police 
power  may  order  streets  to  be  swept,  on 
the  ground  of  the  general  interest  of  the 
])ublic  in  keeping  them  free  from  filth. 
Reinken  v.  Fuehring,  130  Ind.  382.  30  N.  E. 
414.  15:  624 
Cleaning  walk. 

Liability  for  Injury  by  Failure  to  Keep 
Sidewalk  Clean.'  see'infra.  273-279,  312- 
.314.  .'?26-.328. 

Equal  Protection  and  Privileges  as  to.  see 
Constitutional  Law,  323,  324. 
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Police  Power  as  to,  see  Constitutional  Law, 

960,  961. 
Allowing  for  Cost  of,  in  Condemning  Land 

for  Street,  see  Damages,  525. 
Uncertainty  of  Statute  as  to,  see  Statutes, 

58,  59. 
See  also  Constitutional  Law,  323,  324,  379; 

Eminent  Domain,  233. 
For  Editorial  Notes,  see  infra,  VH.  §§  9,  13. 

195.  Power  given  to  a  village  to  enact  or- 
dinances for  keeping  sidewalks  free  from 
snow,  and  to  require  property  owners  to 
clean  the  streets  in  front  of  their  premises, 
and,  generally,  to  pass  such  ordinances  as 
are  necessary  for  carrying  into  effect  the 
purposes  of  the  corporation  and  the  powers 
conferred  by  the  charter, — will  authorize  the 
passage  of  an  ordinance  prohibiting  lot- 
owners,  under  penalty,  to  permit  snow  to 
collect  and  remain  on  the  walks  in  front  of 
their  premises  so  as  to  impede  public  travel 
later  than  10  o'clock  on  the  day  after  the 
snow  has  fallen,  or  for  more  than  two  hours 
after  being  notified  to  remove  it.  Carthage 
V.  Frederick,  122  N.  Y.  268.  25  N.  E.  480, 

10:  178 

196.  A  statute  imposing  a  penalty  for 
failure  to  remove  the  ice  from  a  sidewalk 
upon  one  who,  under  the  provisions  of  the 
statute,  may  already  be  in  confinement  for 
violation  of  its  provisions,  is  void.  Mc- 
Guire  v.  District  of  Columbia,  24  D.  C.  App. 
22,  32  Wash.  L.  Rep.  374,  65:  430 
Building  bridge  over  railroad. 

197.  Municipal  corporations  in  Michigan, 
in  which  state  they  are  held  not  to  be  liable 
for  damages  occasioned  by  grading  or  other- 
wise improving  streets,  have  no  power  to 
erect  a  bridge  in  a  street  over  a  railroad, 
under  the  general  authority  to  grade,  make, 
repair,  and  improve  streets,  and  are  liable 
for  damages  to  property  fronting  on  the 
street,  occasioned  by  such  a  bridge;  and 
damages  which  would  be  caused  by  such  a 
bridge  must  be  provided  for  under  the  power 
of  eminent  domain.  Schneider  v.  Detroit, 
72  Mich.  240.  40  X.  W,  320.  2:  54 
Fixing  and  changing  grade  of  street. 
Equal   Protection    as  to.   see   Constitutional 

Law,  357. 

Damages  on,  see  Damages.  528-531,  550. 

Sufficiency  of  Petition  for.  see  Eminent  Do- 
main.  173, 

As  a  Taking  of  Property,  see  Eminent  Do- 
main, 240-242, 

Condemnation  of  Highway  under  Cuise  of, 
see  Eminent  Domain.  42. 

Ivight  to  (  onipeiisation  for  Damage  by.  see 
Eminent  Domain,  378-38!). 

Estoppel  to  Claim  Damages  from,  see  Es- 
toppel. 144. 

Injunction  airaiiist  Changing  (^rade.  see  In- 
junction. 3S')-?)S5. 

Delcrration  of  Power  as  to.  spp  ^luiiicipal 
Corpora t inns.  (10. 

MuTiicipal  l,ial)ility  fur  liiinry  \>y.  spr  Mn- 
iiicipal   rnr[Hnatioi:<.   .ltd   ol^. 

Allcjatioii-   as   in.   -cc    Plcnfliii-,    lli;. 

As><'-<mfiit  s  fur.  <(■!■  I'liMic  1  iii|Mii\-|.|ni'irti, 
70,  71,   179. 


Title  of  Statute  as  to,  see  Statutes,  211. 
Retrospective   Statute   as   to,   see   Statutes, 

544. 
See   also   infra,   391;   Public   Improvements, 

11. 
For  Editorial  Notes,  see  infra,  VII.  §§  9,  10. 

198.  Delegation  to  a  municipality  of  au- 
thority to  fix  and  establish  its  street  grades 
will  not  deprive  the  legislature  of  power  to 
do  so  by  its  own  direct  act.  Brand  v. 
Multnomah  County,  38  Or.  79,  60  Pac.  390, 
62  Pac.  209,  50:  389 

199.  An  establishment  of  the  grade  of  a 
street  will  be  effected  by  a  statute  provid- 
ing for  the  construction  of  a  bridge  with  an 
approach  along  such  street,  which  shall  co'n- 
form  to  the  graue  of  a  cross  street,  which 
is  higher  than  the  surface  of  that  occupied 
by  the  approach,  as  it  has  been  previously 
used,  but  the  grade  of  which  has  never  been 
established.  Id. 

200.  Where,  under  a  contract  between  a 
city  and  a  railway  company,  the  latter  is  re- 
quired to  grade  and  pave  a  certain  street 
and  to  put  down  curbing  and  sidewalks,  and 
a  grade  is  furnished  by,  and  the  work  done 
under  the  supervision  of,  the  city  engineer 
in  strict  accordance  with  the  contract,  the 
company  is  not  liable  to  an  abutting  owner, 
in  the  absence  of  any  showing  that  the  work 
was  done  in  a  negligent  manner,  for  dam- 
ages caused  by  the  grading.  Iron  Moun- 
tain R.  Co.  v.  Bingham,  87  Tern.  522,  US. 
W.  705,  4:  622 

201.  In  an  action  by  an  abutting  owner 
against  a  railway  company  for  damages 
claimed  to  have  resulted  from  the  grading 
of  a  street,  in  which  it  is  not  alleged  or 
proved  that  the  grading  was  done  illegally 
or  without  municipal  authority,  and  it  is 
snown  that  the  grading  was  done  under  a 
contract  signed  by  all  the  members  com- 
posing the  legislative  council,  it  will  not  be 
assumed  that  the  grade  furnished  the  com- 
pany by  the  city  engineer  had  not  been 
officially  adopted  by  the  municipal  coun- 
cil.        '  Id. 

202.  The  grade  of  an  existing  street  can- 
not be  cut  down  to  the  detriment  of  an 
abutting  owner,  whether  he  owns  the  fee  or 
not.  by  a  private  individual,  although  he 
laid  out  the  tract  on  which  the  street  is 
situated  and  still  owns  a  large  part  of  it, 
and  the  street  has  not  been  accepted  by  the 
public.  Cunningham  v.  Fitzgerald,  138  N". 
Y.  10.-).  33  X.  E.  840,  20:  244 

203.  A  gas  company  laying  pipes  in  city 
streets  under  a  grant  from  the  city,  in  con- 
formity with  its  established  grade,  does  so 
subject  to  the  right  of  the  city  to  change 
the  grade  of  the  street  whenever  the  neces- 
sities of  the  public  require  it:  and  in  the 
absence  of  wantonness  or  negligence  on  the 
part  of  the  city,  the  company  cannot  main- 
tain an  action  for  damages  occasioned  by 
the  necessity  of  taking  up  and  relaying  its 
pipes  in  order  to  aecomniodate  them  to  a 
iipw  grade.  Columbus  Casliwht  &.  C,  Co.  v. 
I  nluiiilnis,  .^)0  Ohio  S[,  6.1.  33  X.  E.  292, 

19:  510 
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Fixing  grade  and  width  ot  sidewalk. 
Delegation   of   Power   as   to,   see   Municipal 
Corporations,  70. 

204.  Their  mere  opinion  that  the  public 
convenience  requires  it  is  sufficient,  under 
Ind.  Rev.  Stat.  1881,  §  3359,  to  sustain  the 
action  of  the  trustees  of  an  incorporated 
town  in  determining  the  grade,  material, 
and  width  of  sidewalks.  Marion  v.  Skill- 
man,  127  Ind.  130,  26  X.  E.  676,  11:  55 

205.  A  change  in  the  width  of  sidewalks 
may  be  made  by  the  trustees  of  an  incorpo- 
rated town,  after  they  have  once  established 
it.  Id. 
Injury  from  fills,  cuts,  etc. 

206.  Injury  to  adjoining  lands  by  fills; 
cuts,  ditches,  and  culverts  needed  for  the 
improvement  of  a  highway,  or  by  discharg- 
ing accumulated  surface  waters  contrary  to 
the  natural  course  of  drainage,  gives  the 
landowner  no  right  to  damages  in.  addition 
to  the  compensation  for  the  laying  out  of 
the  highway,  since  that  includes  all  dam- 
ages arising  from  the  proper  maintenance, 
as  well  as  the  construction,  of  the  highway. 
Churchill  v.  Beethe.  48  Xeb.  87,  66  N.  W. 
992,  35:  442 

Injury  to  abutter  from  failure  to  keep  in 
repair. 

207.  One  whose  property  is  cut  off  from 
access  to  markets  and  from  communication 
with  his  fellow  men  by  neglect  of  the  coun- 
ty commissioners  to  keep  the  highway  lead- 
ing to  it  in  repair  suffers  a  special  injury 
which  will  entitle  him  to  maintain  an  ac- 
tion against  the  commissioners.  Bembe  v. 
Commissioners  of  Anne  Arimdel  County,  94 
Md.  321,  51  Atl.  179,  57:  279 
Criminal  liability  for  failure. 

208.  A  statute  which  makes  criminally 
liable  any  person  owning,  occupying,  or 
having  any  interest  in,  real  estate  in  a  city, 
for  failure  to  construct,  keep,  and  maintain 
good  sidewalks,  is  unconstitutional,  as  it  ap- 
j)lies  even  to  tenants  who  may  be  unable  to 
perform  the  acts  required.  Port  Huron  v. 
Jenkinson,  77  Mich.  414,  43  IS.  W.  923, 

6:  54 

Road  work. 

Exemption  of  Railway  Employees  from,  see 
Constitutional  Law,  437. 

Repeal  of  Statute  as  to,  see  Statutes,  583. 

Title  of  Statute  as  to  Road  Tax,  see  Stat- 
utes,  210. 

209.  A  constitutional  provision  against  a 
"levying  of  taxes  by  the  poll"  is  not  violat- 
ed by  a  statute  which  was  substantially  in 
force  when  the  Constitution  was  adopted, 
compelling  able-bodied  male  residents  be- 
tween twenty  and  fifty  years  of  age  to  labor 
two  days  at  least  annually  in  repairing  the 
roads,  with  the  privilege  of  furnishing  a 
substitute  or  paying  75  cents  per  day  in- 
stead. Sliort  v.  "state,  80  Md.  392,  31  Atl. 
322,  29:  404 


IV.  Defects;      Liability      for      Injuries     to 

Travelers. 

a.  Liability  of  Municipality. 
I.  In  General. 

Negligent  Construction  and  Maintenance  of 
Bicycle  Path,  see  Bicycle  Paths,  4-7. 

Liability  to  Bicyclist,  see  Bicycles,  12,  13. 

Liability  for  Injury  on  Defective  Bridge,  see 
Bridges,   10-20. 

By  Electric  Wire  in  Street,  see  Electricity, 
50,  51. 

Evidence  of  Other  Accidents,  see  Evidence, 
1964,  1965. 

Evidence  as  to  Bad  Condition  of  Highway, 
see  Evidence,  1739. 

Liability  for  Defects  or  Obstruction  not 
Constituting  Part  of  Highway,  see  Mu- 
nicipal Corporations,  II.  g,  4. 

Municipal  Liability  for  Coasting  in,  see  Mu- 
nicipal Corporations,  482,  483. 

Proximate  Cause  of  Injury,  see  Proximate 
Cause,  IV.  a. 

Liability  of  State,  see  State,  2. 

Instructions  as  to,  see  Trial,  842. 

Sufficiency  of  Verdict,  see  Trial,  914. 

For  Editorial  Notes,  see  infra,  VII.  §§  11- 
13,  15,  16. 

210.  At  common  law  a  county  is  not  liable 
for  an  injury  resulting  from  a  defect  in  a 
bridge  or  highway.  Templeton  v.  Linn 
County,  22  Or.  313,  29  Pac.  795,  15:  730 

211.  No  action  can  be  maintained  against 
a  municipality  to  recover  damages  sustained 
by  individuals  on  account  of  defects  in  its 
streets,  in  the  absence  of  express  statutory 
provisions  imposing  liability  on  it  for  such 
defects.  Bates  v.  Rutland,  62  Vt.  178,  20 
Atl.  278,  9:  363 

212.  A  municipal  corporation  is  not  an  in- 
surer against  all  defects  in  its  highways, 
but  it  is  answerable  for  negligence  in  the 
performance  of  its  duties  in  the  construction 
and  care  of  them.  Burns  v.  Bradford,  137 
Pa.  361,  20  Atl.  997,  11:720 

213.  The  duty  of  townships,  villages,  etc., 
to  keep  highways  in  good  repair,  so  that 
they  shall  be  safe  and  convenient  for  public 
travel,  is  made  imperative  by  How.  (Mich.) 
Stat.  §  1445.  Molloy  v.  Walker  Twp.  77 
Mich.  448,  43  N.  W.  1012,  6:  6;)5 

214.  The  repeal  of  the  Michigan  statute 
of  1879,  giving  a  right  of  action  against  a 
township  for  injuries  from  defective  high- 
ways, bridges,  etc.,  which  was  enacted  in 
1887,  and  which  contained  no  saving  clause 
as  to  pending  suits,  contains  a  section  which 
is  substantially  a  re-enactment  of  §  2  of 
the  former  act,  giving  the  right  of  action , 
and  therefore  suits  pending,  but  which  had 
not  progressed  to  judgment  at  the  time  of 
such  repeal,  were  not  affected  thereby. 
Moore  v.  Kenockee  Twp.  75  Mich.  332.  42 
N.   W.    944,   949,  4:  .555 

215.  A  municipal  corporation  cannot  abro- 
gate or  (lisi)Piise  with  the  duties  and  li;il)il- 
ities  impcr^od  upon  it  by  its  charter  for  the 
safety  of  the  public  in  respect  to  the  care 
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of  streets,  by  means  of  an  ordinance.     Mc- 
Coull  V.  Manchester,  85  Va.  579,  8  S.  E.  3r9, 

2:  691 

216.  A  municipal  corporation  is  absolutely 
liable  for  injuries  caused  by  its  failure  to 
keep  in  repair  the  streets,  alleys,  sidewalks, 
roads,  and  bridges.  Gibson  v.  Huntington, 
38  W.  Va.  177,  18  S.  E.  447,  22:  5G1 

217.  The  mere  imposition  of  a  public  duty 
to  keep  highways  in  repair,  upon  a  munici- 
pal corporation,  does  not  create  a  private 
right  of  action  for  injuries  sustained  by  an 
individual.  Roberts  v.  Detroit,  102  Mich. 
64,  60  N.  W.  450,  27:  572 

218.  A  right  of  action  created  by  statute 
for  injuries  caused  by  a  defective  highway 
is  for  the  enforcement  of  a  penalty  for  a 
public  wrong,  and  is  limited  to  the  strict 
provisions  of  the  statute.  Bartram  v. 
Sharon,  71  Conn.  686,  43  Atl.  143,        46:  144 

219.  The  location  of  an  electric  light  in 
a  street  at  the  place  designated  by  the 
proper  municipal  authorities  is  not  wrong- 
ful as  against  pedestrians,  so  as  to  render 
its  owner  liable  to  such  a  person  injured 
by  glass  falling  from  the  globe  when  shat- 
tered by  a  trolley  pole  leaving  the  wire. 
Xelson  V.  Narragansett  Electric  Light  Co. 
26  R.  I.  258,  58  Atl.  802,  67:  116 
Defect  as  part  of  original  plan. 

For  Editorial  Notes,  see  infra.  VII.  §  11. 

220.  That  a  defect  in  a  street  is  part  of 
the  original  plan  of  construction  does  not 
relieve  the  city  from  liability  for  injuries  to 
travelers,  caused  by  it.  Stone  v.  Seattle,  30 
Wash.  65,  70  Pac."249,  67:253 
At  railroad  crossing. 

Liability  for  Injury  by  Defective  Bridge,  see 

Bridges.  21. 
See  also  infra,  250. 

221.  A  town  is  liable  for  injuries  result- 
ing from  defects  in  those  portions  of  its 
streets  which  are  within  the  location  of 
railroads  which  cross  them,  of  which  it  has 
or  may  have  reasonable  notice  if  it  can 
remedy  them  by  reasonable  care  and  dili- 
gence without  interfering  with  the  con- 
struction or  operation  of  the  railroad. 
Noyes  v.  Gardner,  147  Mass.  505,  18  N.  E. 
423,  1 :  354 
Passage  on  private  land. 

222.  The  liability  of  a  town  for  insuf- 
ficiency or  want  of  repairs  of  "any  bridge, 
sluiceway,  or  road"  therein,  under  Wis.  Rev. 
Stat.  §  1330,  does  not  extend  to  a  mere 
temporary  passageway  over  private  prop- 
erty, made  necessary  by  a  snowdrift  in  the 
highway,  although  the  overseer  has  done 
some  work  u]ion  it  with  the  knowledge  and 
approval  of  tlie  supervisors;  as  he  had  no 
authority,  under  the  statutes.  1o  open  a  way 
over  private  proportv.  Bogie  v.  Waupun. 
7.T  Wis.  1.  43  X.  W.  fiOT.  0:  50 

"22.'?.  The  fi-0(|Ui'iit  )isc  by  flic  pnlilic  for 
fifty  yi'ar>  of  a  footpaili  ;ici'ii-~  a  bend  in  a 
In'iriivv'ay  whfiT  I  lie  inail  was  often  ininnlat- 
p(l.  witlioni  aiiv  ili'ilir;it  iow  U\  or  af^-rp' unrr; 
l,y  tlio  pnblip  of  the  fo  .i..;v!i,  ,lnr-  ,.Mt  ren- 
der tlie  '-(inniy  ff>iniiii- -i"iier-  liable  for 
the  ■wiiiit  of  vpair  or  ilan'_;erMii  -  i-onditinn  of 
^neli  patii.  whore  it  run';  a!iiii;_:'  a  iiiilliliin 
across   planks   (jr   lliMirinu;   over    \\a~le  j:at(.'S. 


State  ex  reil.  James  v.  Kent  County  Comrs. 
83  Md.  377,  35  Atl  62,  33:  291 

Lack  of  funds. 

224.  A  city  cannot  be  excused  for  failure 
to  repair  a  dangerous  place  in  a  street,  al- 
though it  was  little  used  by  the  public,  by 
the  fact  that  it  had  expended  all  its  avail- 
able funds  on  streets  in  more  populous 
parts  of  the  city.  Whitfield  v.  Meridian,  66 
Miss.  570,  6  So.  244,  4:  834 

225.  It  is  no  defense  to  an  action  for  per- 
sonal injuries  caused  by  a  defective  side- 
walk, that  the  moneys  collected  for  street 
purposes  had  all  been  expended  in  other 
necessary  repairs,  where  the  village  was 
authorized  to  charge  such  repairs  upon  the 
adjacent  property.  Shelby  v.  Clagett,  46 
Ohio  St.  549,  22  N.  E.  407,  5:  606 
Concurring  causes. 

See  also   infra,  258-262,  268. 

For  Editorial  Notes,  see  infra,  VII.  §  11. 

226.  The  co-operation  of  the  act  of  a 
traveler  who  is  not  guilty  of  negligence  or 
any  wrongful  act,  with  a  defect  in  a  high- 
way, in  causing  an  injury  to  another  trave- 
ler, will  not  relieve  the  town  from  liability. 
Hayes  v.  Hyde  Park,  153  Mass.  514,  27  K 
E.  522,  12:  249 

227.  Injury  to  a  traveler  riding  with  an- 
other on  a  highway,  in  consequence  of  the 
latter's  negligence  in  connection  with  a  de- 
fect in  the  highway,  is  not  caused  by  the 
defect  in  the  highway,  within  the  meaning 
of  the  Connecticut  slitotes  authorizing  ac- 
tions for  injuries  from  such  defects.  Bar- 
tram  V.  Sharon,  71  Conn,  686,  43  Atl.  143, 

46:  144 

2.  For  Acts  or  Omissions  of  Others. 

See  also  infra,  258-261. 

228.  A  statutory  exemption  of  municipal 
corporations  from  liability  for  defective  con- 
dition of  footways,  except  when  caused  by 
the  city  or  its  authorized  agents,  is  not  un- 
constitutional, even  if  that  part  of  the  stat- 
ute wliich  attempts  to  impose  the  liability 
therefor  on  abutting  owners  is  invalid. 
Wilmington  v.  Ewing,  2  Penn.  (Del.)  66,  43 
AtL  505,  45:  79 

229.  The  negligence  of  private  parties  pil- 
ing lumber  in  a  street,  either  for  themselves 
or  when  delivering  it  to  the  city,  will  not 
render  the  city  liable,  in  the  absence  of 
notice,  either  express  or  implied.  Evans- 
ville  V.  Senhenn,  151  Ind.  42,  47  N.  E.  6.34, 
151  Ind.  61,  51  N.  E.  88,  41:  728 

230.  A  city  must  exercise  vigilance  to  the 
end  that  encroachments  of  building  ma- 
terials on  a  street  shall  not  harm  travelers. 
Kansas  City  v.  McDonald,  60  Kan.  481.  57 
Vac.  123,  45:  429 

231.  The  persons  "primarily  liable" 
apainst  ^^•llom  remedies  must  be  exhausted 
under  a  city  charter  before  action  against 
the  city  can  be  brought  for  the  dangerous 
condition  of  a  street,  include  all  persons 
liable  for  the  wrong,  whether  at  common 
law  or  under  a  statnte.  Scliaefer  v.  Fond 
Du  Lac,  90  Wis.  333,  74  N.  W.  810,      41 :  287 
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Officers. 

See  also   infra,  269,  294;   Municipal  Corpo- 
rations, 520. 

232.  'J'he  trustees  and  street  commission- 
er of  a  village  are  public  officers,  and  not 
agents  of  the  village  so  as  to  render  it 
liable  for  their  acts  of  negligence  while  en- 
gaged in  preparing  material  for  the  repair 
of  streets,  where  tlie  village  charter  consti- 
tutes it  a  highway  district  of  the  town  in 
which  it  is  located,  and  provides  that  high- 
way taxes  shall  be  paid  to  the  treasurer,  to 
be  expended  by  the  village  trustees  in 
maintaining  the  streets,  which  shall  be 
under  the  superintendence  of  a  commission- 
er to  bo  appointed  and  controlled  by  the 
trustees.  Bates  v.  Rutland,  62  Vt.  178,  20 
Atl.   278,  9:  363 

233.  Road  commissioners,  who,  under  the 
Massachusetts  statute,  have  In  respect  to 
roads  the  powers  formerly  possessed  by  se- 
lectmen and  surveyors  of  highways,  are 
while  acting  within  the  scope  of  their 
powers  and  duties,  public  officers,  and  not 
servants  of  the  town,  for  whose  acts  the 
town  is  liable.  Mc^Nlanus  v.  Weston,  164 
Mass.  263,  41  N.  E.  301,  31:174 

234.  The  negligence  of  city  employees  in 
leaving  uncovered  an  excavation  in  a  street, 
made  by  them  under  direction  of  the  super- 
intendent of  the  city  waterworks,  for  the 
purpose  of  connecting  a  private  house  with 
the  street  main,  makes  the  city  liable,  al- 
though the  work  was  done  at  the  request 
of  a  private  contractor  who  had  agreed  with 
the  owner  of  the  house  to  do  the  work. 
Wilson  V.  Troy,  135  N.  Y.  96,  32  N.  E.  44, 

18:  449 
Independent  contractor. 
Liability   of  Abutting  Owner   for  Acts   of, 

see  infra,  320-324. 
Liability   of   Street   Railway   Company    for 

Acts  of,  see  infra,  347. 
For  Editorial  Notes,  see  infra,  VII.  §  11. 

235.  A  municipality  constructing  a  sewer 
in  a  public  street  is  not  relieved  from  lia- 
bility for  injuries  to  persons  using  the  street 
by  the  fact  that  it  was  in  the  exclusive 
possession  of  the  contractor,  if  it  had  notice, 
or  might  have  had  notice  by  the  exercise  of 
proper  oversight,  that  its  licensee  had  acted 
in  a  negligent  manner  and  left  the  street  in 
an  unsafe  and  dangerous  condition.  South 
Bend  v.  Turner,  156  Ind.  418,  60  N.  E.  271, 

54:  396 

236.  Engaging  an  independent  contract- 
or to  make  a  street  improvement  will  not 
relieve  a  municipality  from  liability  for 
injuries  to  travelers  from  the  unsafe  condi- 
tion of  the  street  during  the  performance  of 
the  work,  if  the  work  will  of  necessity  ren- 
der the  highway  unsafe  unless  it  is  proper- 
ly guarded  and  lighted.  Anderson  v.  Flem- 
ing. T60  Ind.  507.  67  X.  E.  443,  66:  119 
Railroad  company. 

See  also  supra.  221;  Municipal  Corporations, 
431. 

237.  Taking  a  bond  from  a  railroad  com- 
pany which  is  about  to  lay  tracks  in  its 
streets,  to  save  the  city  from  the  results  of 
possible  neglitroncp  of  the  company,  will  not 
increase  the  Jiabilitv  of  the  citv  in  case  of 


such  negligence.     Terry  v.  Richmond,  94  Va. 
537,  27  S.  E.  429,  38:  834 

238.  The  caving  of  an  excavation  under  a 
street,  through  the  negligence  of  the  rail- 
road company  making  it,  does  not  make  a 
city  liable  for  injuries  to  adjacent  buildings, 
if  the  company  had  authority  from  the  state 
to  lay  its  tracks  within  the  city,  and  the 
city  had  legally  granted  its  permission.  Id. 
Gateman. 

239.  A  city  is  not  liable  for  injuries  re- 
sulting to  a  traveler  upon  its  highway  while 
attempting  to  cross  a  drawbridge,  from  the 
momentary  negligence  of  the  gateman, 
where  it  has  supplied  a  sufficient  draw  and 
suitable  gates  and  has  employed  competent 
persons  to  manage  them.  Butterfield  v. 
Boston,  148  Mass.  544,  20  N.  E.  113,    2:  447 

3.  Who  Entitled  to  Protection  or  Remedy. 

See  also  isfra,  282. 

For  Editorial  Notes,  see  infra,  VII.  §  11. 

240.  Only  those  using  a  sidewalk  or  high- 
way for  the  purpose  of  traveling  thereon 
when  injured  by  defects  therein  are  entitled 
to  recover  against  a  city  under  the  Wis- 
consin statutes.  Reed  v.  Madison,  83  Wis. 
171,  53  N.  W.  547,  17:733 

241.  The  rights  of  a  traveler  are  not  lost 
by  one  who  stops  his  wagon  in  a  reasonable 
manner  in  the  highway,  for  the  purpose  of 
unloading  goods.  Smethurst  v.  Independ- 
ent Cong.  Church,  148  Mass.  261,  19  N.  E. 
387,  2:695 
Children  at  play. 

242.  A  child  in  the  highway  for  the  pur- 
pose of  play  only  is  entitled  to  the  protec- 
tion of  the  law  as  againat  negligence  in 
leaving  a  dangerous  embankment  which  falls 
upon  and  injures  the  child.  Gibson  v. 
Huntington,  38  W.  Va.  177,  18  S.  E..447. 

22:561 

243.  A  child  has  the  same  rights  as  an 
adult  traveler  on  a  highway  or  sidewalk, 
but  is  not  held  to  as  high  a  degree  of  care 
and  responsibility.  Reed  v.  Madison,  83 
Wis.  171.  53  N.  W.  547,  17:733 

244.  The  fact  that  at  the  time  a  child  is 
injured  by  the  fall  of  lumber  wrongfully 
and  negligently  piled  in  a  highway  it  has 
temporarily  ceased  to  be  a  traveler,  and 
turned  aside  to  play,  does  not  bar  its  right 
of  recoverv  against  the  wrongdoer.  Busse 
V.  Rogers,' 120  Wis.  443,  98  N.  W.  219. 

G4:  18-1 

245.  The  rolling  a  hoop  on  a  sidewalk 
while  going  to  meet  playmates  does  not  pre- 
vent a  child  from  being  a  traveler  entitled 
to  recover  for  injuries  from  defects  in  the 
walk,  where  the  playing  with  the  hoop  did 
not  divert  the  child  from  going  straialit  on 
towards  her  destination.  Reed  v.  ^ladisoji. 
83  Wis.  171.  53  X.  W.  .547,  17:  73:', 
Adult  playing  with  dog. 

246.  A  man  of  full  age  playing  with  a  (lo;^' 
on  a  sidewalk,  and  not  going  anywhorc.  i- 
not  so  using  the  walk  as  to  entitle  liim  to 
recoA-er  for  injuries  r-auspd  by  defects  tlici-  ■ 
in.  .Tackson  v.  Greenville,  72  Miss.  220.  Ifi 
So.  382,  27 :  527 
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City  officer. 

247.  That  one  injured  by  a  defect  in  a 
city  street  was  a  member  of  the  city  council 
will  not  prevent  his  recovering  damaj^es  for 
the  injury,  if  he  was  not  a  member  of 
the  committee  having  supervision  of  the 
highways,  and  was  not  charged  with  the 
duty  or  given  the  power  to  make  repairs. 
Danville  v.  Robinson,  99  Va.  448.  39  S.  E. 
122,  55:  162 

248.  A  provision  of  a  city  charter,  forbid- 
ding members  of  the  common  council  to 
contract  with  the  city,  will  not  debar  one 
from  recovering  damages  in  case  he  is  in- 
jured by  the  defective  condition  of  a  street. 

Id. 
Member  of  fire  department. 

249.  A  city  owes  the  same  degree  of  care 
toward  a  fireman  driving  over  its  streets  In 
the  discharge  of  his  duties  that  it  owes  to 
any  other  traveler.  Kansas  City  v.  Mc- 
Donald, 60  Kan.  481,  57  Pac.  123,  45:  429 
Railroad  employee. 

250.  A  city  is  liable  for  fatal  injuries  to  a 
railroad  switchman,  caused  by  a  dangerous 
defect  in  the  planking  between  the  rails  of 
the  railroad  track  where  it  crossed  the 
street,  of  which  the  city  had,  or  ought  to 
have  had,  knowledge,  notwithstanding  the 
fact  that  the  railroad  company,  in  whose 
service  the  switchman  was  engaged  at  the 
time  of  the  injury,  was  by  contract  with 
the  city  required  to  keep  the  crossing  in  safe 
condition.  Kansas  City  v.  Orr,  62  Kan.  61, 
61  Pac.  .397.  50:  783 
Person  using  bicycle  or  tricycle. 

251.  A  statute  making  a  municipal  cor- 
poration liable  for  injuries  caused  by  failure 
to  keep  its  streets  safe  for  travelers,  '"'with 
their  teams,  carts,  and  carriages,"  will  not 
apply  in  favor  of  one  using  a  bicycle,  when 
such  means  of  conveyance  subsequently 
comes  into  use.  Fox  v.  Clarke,  25  R.  I. 
515,  57  Atl.  305.  65:  234 

252.  That  one  is  riding  a  bicycle  at  the 
time  he  is  injured  by  a  defect  in  a  high- 
way will  not  preclude  his  holding  the  mu- 
iiicilial  corporation  liable  for  the  injuries 
it  the  highway  is  unsafe  for  ordinary  pur- 
poses of  travel.  Id. 

253.  A  bicyclist  may  hold  a  town  liable 
for  injuries  caused  by  a  defect  7naking  a 
higliAvn}^  unsuitable  for  ordinary  travel, 
under  a  statute  malcing  tmviis  liable  for  in- 
juries to  ain'  ]  er-on  traveling  ujion  a 
dangerous  emliaiikinoiit  u]K>n  a  liijxhway  by 
reason  of  any  dofoct  or  want  of  re]>air  of 
such  cniliiuikineiit.  or  defective  railings. 
whirh  ri'iidcrs  it  unsuitalde  for  the  travel 
thcrooii.  I!('iiilrv  v.  Xorih  ]Inin])ton,  72  X. 
TT.  .351.  r,n  Atl.  <J-2-2.  64:  70 

254.  ()r,p  I'l'IiiiL:'  a  liicyi-le  on  a  si'lowalk. 
with  due  cai-i'.  inidcr  aiuliority  of  tlm  mu- 
nicipality. !n;i\-  i(M(i\i.i-  from  if  for  iiiiui-ics 
(■au~i'(l  liy  till'  -iil'-w  bills'  n:if  Ihmiil.''  in  reason- 
able  M-oMJr   in|-   tlio  iii-iliiiarv   n-i'-    for  wliicli 

sidc\^,ll!<~       .Mr.'       IM;'-'  iMrl  ,.,1.  I.CC       V.       Port 

TTuron.  1-2S  Aiirt,.  .-,:!:;.  s;  V.  W.  C,?-.    .-,.-.:  ;!0S 

•2.".'..   ■fli-    <!niv    nf    ■,    ,-i,y    to    k-.M,    a    -i-l.'- 

\\all-:   ill   -ui'iiM''  i-.     iiiinn   to   w-'Mc   'i\-i'r  '■%- 

tend-    to    a    |mt~(hi    ri-lii  fully    ridiiiL:'    on    the 


walk  in  a  tricycle ;  and  the  test  of  the  city's 
liability  to  him  is  the  same  as  if  he  had 
been  walking.  Wheeler  v.  Boone,  108  Iowa, 
235,  78  N.  W.  909,  44:  821 

Husband  for  injury  to  wife. 

256.  Recovery  for  the  loss  of  services  of 
a  wife  and  expenses  incurred  by  her  per- 
sonal injury  on  a  defective  sidewalk  cannot 
be  had  against  the  city,  under  3  How. 
(.Mich.)  Stat.  §§  1446c-1446h,  which  author- 
izes a  recovery  only  by  a  person  "sustaining 
bodily  injury,"  or  the  owner  of  a  "horse, 
.  .  .  or  vehicle,  or  other  property"  in- 
jured by  defective  highways  or  sidewalks. 
Roberts  v.  Detroit,  102  Mich.  64,  60  N.  W. 
450,  27 :  572 

257.  In  Minnesota  a  husband  may  recover 
from  a  city  for  personal  injuries  to  his  wife, 
to  the  extent  of  his  loss  of  her  services  and 
the  expense  of  medical  attendance,  when 
she  is  injured  by  a  defective  sidewalk,  al- 
though there  is  no  statute  giving  such  right 
of  action.  McDevitt  v.  St.  Paul,  66  Minn. 
14,  68  N.  W.  178,  33:  601 

4.  Obstructions  and  Nuisances. 

See  also  infra,  269,  286. 

For  Editorial  Notes,  see  infra,  VII.  §  11. 

Concurring  causes  of  injury. 

For  Editorial  Notes,  see  infra,  VII.  §  11. 

258.  In  a  case  where  no  obstruction  in  a 
city  street  would  have  existed  but  for  the 
wrongful  conduct  of  the  city  in  permitting 
it,  the  city  must  bf"  held  responsible  for  the 
damage  caused  by  i^feson  of  the  obstruction^ 
even  though  it  might  not  have  happened  if 
the  licensee  had  been  careful  in  the  manner 
in  which  he  exercised  the  right  granted  him 
by  the  license.  As  against  an  innocent 
passer-by  the  city  must  take  the  risk  of 
such  care.  Cohen  v.  New  York,  113  N.  Y. 
532.  21  N.  E.  700,  4:  406 

259.  When  a  city,  without  the  pretense  of 
authority  and  in  direct  violation  of  a  stat- 
ute, assumes  to  grant  to  a  private  individual 
the  right  to  obstruct  the  public  highway 
while  in  the  transaction  of  his  private  busi- 
ness, and,  for  such  privilege,  takes  compen- 
sation, it  must  be  regarded  as  itself  main- 
taining a  nuisance  so  long  as  the  obstruc- 
tion is  continued  by  reason  of  and  under 
such  license;  and  it  must  be  liable  for  all 
damages  which  may  naturally  result  to  a 
third  party  who  is  injured  in  his  person  or 
his  property  by  reason  or  in  consequence  of 
the  placing  of  such  obstruction  in  the  high- 
way. Id. 

260.  The  common  council  of  the  city  of 
New  York  has  no  right  to  permit  the  storing 
of  a  wagon  in  a  street  by  a  private  party; 
and  a  wagon  so  stored,  under  a  permit  from 
the  city,  is  a  nuisance  for  which  both  the 
lity  and  the  licensees  are  responsible.         Id, 

261.  A  city  ordinance  permitting  a  person 
I'lKjaired  in  building,  etc.,  to  deposit  ma- 
terials upon  the  street  for  one  half  of  its 
\\  iiltli  is  no  defense  to  an  action  against  the 
I  ity  for  negli^'enee  in  perniittintr  obstruc- 
lions  to  r<'niain  in  the  street  without  any 
liLflit  at  night  or  other  signal  to  give  warn- 
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ing  of  them,  in  consequence  of  which  a 
traveler  sustained  injuries.  McCoull  v. 
Manchester,  85  Va.  57!),  8  8.  E.  379,      2;  G')! 

262.  The  fact  that  a  team  was  running 
away  does  not  necessarily  prevent  recovery 
for  injuries  to  them  from  an  obstruction  in 
a  highway.  Missouri  P.  R.  Co.  v.  Hackett, 
54  Kan.  316,  38  Pac.  294,  28:  6fi6 
Objects  frightening  horse. 

Allegation  as  to,  see  Pleading,  312. 
For  Editorial  Xotes,  see  infra,  VII,  §  11. 

263.  The  fright  or  a  horse  from  a  sound 
produced  bj'  the  scraping  of  a  wheel  against 
the  side  of  a  stone  in  a  road  will  not  create 
a  liability  against  a  city  for  injuries  caused 
by  the  fright,  on  the  ground  that  the  stone 
was  a  defect  in  the  wav.  Bowes  v.  Boston, 
155  Mass.  344.  29  N.  E.'633,  15:  365 

264.  The  liability  of  a  town  or  other  mu- 
nicipality for  permitting  objects  naturally 
calculated  to  frighten  teams  to  remain  with- 
in the  limits  of  a  highway  arises  out  of  the 
fact  that  they  are  permitted  to  be  there  for 
an  unlawful  purpose.  Cairncross  v.  Pewau- 
kee,  78  Wis.  66.  47  X.  W.  13,  10:  473 
Rope  ordered  by  court. 

265.  A  city  is  not  liable  for  damages  sus- 
tained by  a  traveler  in  consequence  of  a 
rope  stretched  across  a  street,  under  author- 
ity of  a  judge,  to  prevent  travel  in  front  of 
the  courthouse  while  he  was  holding  court, 
where  the  city  had  no  agency  in  the  mat- 
ter, and  had  entered  its  protest  against  the 
obstruction  without  effect ;  as  the  city  was 
powerless  to  move  the  rope,  and  bound  by 
the  orders  of  the  court  until  reversed  by 
some  competent  tribunal.  Eelvin  v.  Ricn- 
mond,  85  Va.  574,  8  S.  E.  378,  1 :  807 

5.  Other  Defects. 

Evidence  as  to  Condition  at  Other  Time,  see 

Evidence.  1983,  1984. 
Question  for  Jury  as  to,  see  Trial,  345,  350. 

Lack  of  railings  or  barriers. 
Effect  of  Custom  as  to,  see  Custom,  13. 
Question  for  Jury  as  to,  see  Trial,  341-343. 
Proximate   Cause   of  Injury  by,  see   Proxi- 
mate Cause.  103-105. 
See  also  infra.  271,  285,  353,  372. 

266.  Failure  of  a  town  to  provide  railings 
or  barriers  at  dangerous  places  along  a  pub- 
lic highway  will  render  the  town  liable  for 
injuries  thereby  resulting,  where  the  erec- 
tion of  such  railing  or  barrier  is  a  reason- 
able and  necessary  precaution  to  guard 
travelers  airaiiist  injurv.  "Mollov  v.  Walker 
Twp.  77  :\l'i(li.  448.  43  X.  W.  1012.         6:  6;t5 

267.  The  lack  of  barriers  on  the  side  of 
approaches  to  a  nridge  will  not  make  a  nui- 
nicipality  liable  for  injuries  caused  by  a 
team  going  off  the  bank,  when  the  roadway 
was  wide  enonyli  for  two  teams  to  ']>ass 
without  (liflkulty  and  the  proximate  cau-c 
of  the  accident  was  the  fact  that  the  horse 
became  frightened  and  so  unmanageable 
that  the  driver  could  not  keep  him  within 
the  limits  of  the  road.  Boll  v.  Wavne.  123 
Mich.  'Afi,C>.  S-2  X.  W.  215.  '  4S:  644 

268.  The  precipitation  of  one  ridinuf  hi  a 
veliifle  drnwn  by  a  horse  into  a  ■-tiTaiii 
crossing    :i     liiiihwav    at    a    place    whei'e     a 

L.R.A.  Dig.— 97. 


bridge  is  open  and  unguarded,  after  the 
horse  has  traveled  60  to  80  feet  after  be- 
ing frightened,  during  which  time  the  driver 
is  struggling  to  master  him,  is  not  within 
the  exception  to  the  rule  that  a  municipal 
corporation  is  not  liable  for  injuries  caused 
by  defects  in  its  streets  if  the  injured  per- 
son was  brought  into  contact  with  the  de- 
fect by  the  running  away  of  a  horse,  which 
permits  a  recovery  in  case  the  loss  of  con- 
trol over  the  horse  was  only  momentary. 
Ehleiter  v.  Milwaukee,  121  Wis.  85,  98  JN. 
W.  934,  66:  915 

Absence  of  light  or  danger  signal. 
Evidence  as  to,  see  Evidence,  2056. 
Conclusiveness     of     Former     Judgment     in 
Favor  of  Contractor,  see  Judgment,  238. 

269.  Failure  of  municipal  officers  to  dis>- 
])lay  danger  signals  to  warn  travelers,  upon 
leaving  an  obstruction  in  a  highway  over 
night,  will  not  at  common  law  render  the 
municipality  liable  for  injuries  to  a  traveler 
resulting  therefrom.  Colljer  v.  Fort  Smith, 
73  Ark.  447,  84  S.  W.  480,  68:  237 

270.  The  mere  absence  of  a  light  at  or 
near  the  place  where  a  cannon  was  lired 
in  the  evening  on  a  public  street  does  not 
show  negligence  on  the  part  of  the  city.' 
O'Rourk  V.  Sioux  Falls,  4  S.  D.  47,  54  X.  W. 
1044.  19:  789 

271.  An  unguarded  and  unlighted  excava- 
tion in  close  proximity  to  a  crosswalk  may 
constitute  negligence  of  a  municipality,  al- 
though the  crosswalk  itself  is  not  defective. 
Mall  v.  Manson,  99  Iowa,  6D8,  68  X.  W.  922, 

34:  207 
Uncovered  manhole. 

272.  A  municipal  corporation  which,  in 
constructing  a  sewer  in  a  public  street, 
leaves  a  manhole  uncovered  for  several 
weeks,  and  near  it  a  pile  of  sand,  with 
knowledge  that  children  are  accustomed  to 
play  in  the  sand,  will  be  liable  for  injuries 
to  a  child  of  tender  years  who,  while  at 
play  in  the  sand,  falls  into  the  manhole  and 
is  injured.  South  Bend  v.  Turner.  156  Ind. 
418,  60  X.  E.  271,  54:  396 
ice  and  snow. 

l^iability  of  Tenant,  see  infra,  292. 
Liability  of  Abutting  Owner,  see  infra,  311- 

315.  326-.328. 
Question  for  Jury  as  to.  see  Trial,  347-349. 
See  also  infra,  349. 
For  Editorial  Xotes,  see  infra.  VII.  §  13. 

27.").  Smooth  and  level  ice  accumulated 
through  the  sole  agency  of  the  elements  and 
in  the  order  of  nature  does  not  constitute 
an  actionable  defect  in  a  street,  even  where 
the  accuniulatidn  was  occasioned  by  a  hole 
or  depression  in  the  street.  Cliamberlain 
V.  OsJikosh.  84  Wis.  289.  54  X.  W.   61 S. 

19:  .)1.'? 

274.  A  city  is  not  liable  for  a  thin  sti'iji 
of  ice  ^  foot,  wide  and  l'',  to  2  inches  tliick 
acro-s  a  sidewalk,  where  it  was  formcHl  \)v 
the  discliurgc  of  wat(^r  fi'oin  a  pipe  wliich 
liad  been  [)Ut  ni»  to  take  water  from  n  sag  in 
an  eave-t  rouLjti.  '.avcit  \'.  Inck-^on.  lO- 
Mieli.  40S.  (IT    \.  W.  .■'>17.  ;V2:  sr.i 

•J7').  Ice  on  a.  sidewalk,  extending  i)ai-tly 
aiT<'<-  ii .  \\liieli  i~  landed  by  iiKdtini;-  sii(,\\ 
and  ice  from  a  l)uilding  mereh'   tln'0UL;li   the 
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laws  of  gravitation  and  temperature,  is  not 
a  defect  in  a  street  for  which  the  munici- 
pality is  liable,  where  it  lies  only  an  inch  or 
two  thick  and  nearly  level,  except  close  to 
the  building  where  pedestrians  do  not  walk. 
Hausmann  v.  Madison,  85  Wis.  187,  55  N, 
W.  167,  21 :  263 

276.  Ice  and  snow  accumulating  on  a  side- 
walk from  natural  causes,  if  suffered  to  re- 
main until  the  surface  is  so  rough,  ridged, 
rounded,  or  slanting  that  it  is  difficult  and 
dangerous  for  persons  traveling  on  foot  to 
pass  over  it  when  exercising  ordinary  care, 
.constitutes  a  defect  for  which  the  city  or 
town  is  liable.  Huston  v.  Council  Bluffs, 
101  Iowa,  33,  69  N.  W.  1130,  36:  211 

277.  Where  a  sidewalk  is  in  fact  rendered 
dangerous  by  ice  formed  from  •  accidental 
or  incidental  discharge  of  water  thereon, 
such  not  being  the  prevalent  condition  of 
sidewalks  at  the  time,  it  is  the  duty  of  the 
city  to  cause  the  danger  to  be  removed  with- 
in a  reasonable  time  after  it  has  notice,  or 
by  the  exercise  of  reasonable  care  can  dis- 
cover the  condition.  Reedy  v.  St.  Louis 
Brewing  Asso.  161  Mo.  523,  61  S.  W.  859, 

53:  805 

278.  The  failure  of  city  authorities  to 
clean  out  a  gutter  which  has  become  Im- 
properly obstructed,  or  to  remove  snow 
between  the  sidewalk  and  the  curb  of  a 
street,  within  a  reasonable  time  after  due 
notice  that  the  melting  of  the  snow  permit- 
ted the  formation  of  ice  from  day  to  day  on 
the  sidewalk,  renders  the  city  liable  for 
injuries  occasioned  by  slipping  on  ice  which 
had  thus  formed  upon  the  walk.  Gaylord 
y.  New  Britain,  58  Conn.  398.  20  Atl.  365, 

8:752 

279.  A  joint  liability  against  the  owner 
of  property  abutting  on  a  street,  and  the 
municipality,  exists  where  he  negligently 
suffers  rainwater  to  be  discharged  from  de- 
fective pipes  on  his  roof,  so  that  it  freezes 
and  forms  a  dangerous  condition  of  the 
sidewalk,  which  is  permitted  to  remain  for 
an  unnecessary  period,  until  a  passer-by 
falls  and  is  iniured.  Reedv  v.  St.  Louis 
Brewing  Asso.  161  Mo.  523,  61  S.  W.  859, 

53:  805 
6.  Defect  in  Sidewalk. 

Ice  and  Snow  on  Sidewalk,  see  supra.  273- 

279. 
T.iabilitv  of  Abutting  Owner,  see  infra.  309, 

310. 
Sidewalk  on  Boulevard,  see  Boulevards.  4. 
Evidonco    of    Other    Defects,    see    Evidence. 

1990-1992. 
Right    to    Recover    Over    against    Abutting 

Owner,  see  Tnrlemnity. 
.Joint    Action    against    City    and    Abutting 

Owner,  see  Parties.  202. 
Proximate   Cause   of   Injury   by.    see   Proxi- 
mate Cause.  TV.  h. 
hee  also  supra.  21  fi.  22\.  22r^.  228.  240.  24.1, 

24.T.  246,  2r,4-2.'i7:    infra,  .'^2.5, 
For   Editorial   Votes,    spp  infra.  VII.    S§    11. 

Lack  of  repair. 

2S0.  Tlie  lialiilitv  of  cities  foT  want  of  re- 


pair and  dangerous  condition  of  sidewalkp 
is,  in  Wisconsin,  exclusively  statutory. 
Reed  v.  Madison,  83  Wis.  171,  53  N.  W.  547, 

17:  733 

281.  A  plank  sidewalk  is  not  so  unsafe  as 
to  render  a  municipal  corporation  liable  to 
one  who  falls  upon  it  because  his  cane 
goes  through  it,  although  it  is  so  old  that 
the  edges  of  the  planks  have  become  de- 
cayed, and  adjacent  to  the  cracks  they  will 
not  withstand  the  pressure  of  the  cane, 
where  the  defect  is  not  such  as  to  attract 
attention,  and  obvious  defects  have  been 
repaired  as  they  occurred.  Harden  v.  Jack- 
son, 137  Mich.  271,  100  N.  W.  389,     66:  986 

282.  A  policeman  whose  leg  is  broken 
while  in  a  struggle  with  a  person  under  ar- 
rest, by  catching  his  toe  or  the  side  of  his 
foot  in  a  hole  in  a  sidewalk,  over  which 
persons  would  pass  without  danger  when 
walking,  cannot  recover  against  the  city  on 
account  of  the  defect  in  the  walk.  Childrey 
V.  Huntington,  34  W.  Va.  457,  12  S.  E.  536, 

11:  313 
Step  in. 

283.  The  building  of  a  step  in  a  sidewalk 
is  not  of  itself  such  negligence  as  will  make 
the  municipality  liable  for  injuries  to  a 
pedestrian  from  a  fall  caused  by  the  step, 
if  the  plan  adopted  is  not  palpably  unsafe, 
and  from  the  nature  of  the  grade  the  mu- 
nicipal authorities  deem  the  step  necessary 
and  proper.  Teagar  v.  Flemingsburg,  109 
Ky.  746,  60  S.  W.  718,  53:  791 
Slight  deviation  from  level. 

Question  for  Jury  as  to,  see  Trial,  346. 

284.  A  slight  deviation  of  a  sidewalk 
from  its  original  level,  caused  by  action  of 
the  frost  in  the  winter  or  spring,  is  not  such 
a  defect  as  to  make  the  municipality  liable 
for  injury  to  a  pedestrian  occasioned  there- 
by. Burns  v.  Bradford,  137  Pa.  361,  20  Atl. 
997,  11:726 
Horse  block  on. 

285.  A  municipal  corporation  is  not  lia- 
ble for  injuries  caused  to  a  traveler  by  fall- 
ing over  a  horse  block  on  the  sidewalk  be- 
cause sufficient  light  is  not  maintained  near 
it  to  render  it  visible  to  passersby.  Wolff 
V.  District  of  Columbia,  21  App.  D.  C.  464. 

69:  83 

286.  A  horse  block  or  stepping  stone  of 
ordinary  size,  placed  on  the  edge  of  the 
sidewalk  to  facilitate  access  to  and  egress 
from  carriages  in  the  street,  is  not  an  ob- 
struction to  the  walk,  so  as  to  render  the 
municipality  liable  for  injuries  caused  b.v 
a  traveler  falling  over' it.  Id. 

b.  Liability  of  Others. 

1.  in  General. 

Liability  for  Injury  by  Electric  Wires  in 
Highway,  see  Electricity.  III. 

Liability  for  Injury  due  to  Negligent  Driv- 
ing, see  Negligence.  149-155. 

Liability  for  Injury  to  Child  Playing  in 
Highway,   see   Negligence.  204. 

For  Fall  of  Lumber  Pile  in  Highway,  see 
Xeirli^ence.  120. 

See  also  infra,  295,  298.  299. 
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286a.  Persons  having  a  franchise  to  lay 
water  pipes  in  streets  cannot  relieve  them- 
selves from  responsibility  for  negligence  in 
failing  to  cover  the  pipes  properly,  by  let- 
ting the  work  to  independent  contractors 
and  requiring  the  latter  by  express  stipula- 
tion to  perform  the  duty.  Colgrove  v. 
Smith.  102  Cal.  220,  36  Pac.  411,  27:  590 

Obstructions. 

287.  There  is  always  reasonable  ground 
for  apprehending  accidents  from  obstruc- 
tions in  a  public  highway;  and  any  person 
who  wrongfully  places  them  there,  or  aids 
in  80  doing,  must  be  held  responsible  for 
such  accidents  as  occur  by  reason  of  their 
presence.  The  obstruction  in  such  case 
must  be  regarded  as  the  proximate  cause 
of  the  damage.  Cohen  v.  New  York,  113  N. 
Y.  532,  21  N.  E.  700,  4:  406 

288.  Negligence  of  the  owner  of  an  iron 
post  used  as  barber's  pole,  in  placing  it  on 
a  sidewalk,  does  not  preclude  liability  of 
one  who  negligently  knocks  it  over  by  back- 
ing a  wagon  against  it,  causing  injury  to 
a  person  struck  by  it.  L.  Wolflf  Mfg.  Co.  v. 
Wilson,  152  111.  9,  38  N.  E.  694,  26:  229 
Frightening  animals. 

For  Editorial  Notes,  see  infra,  VII.  §  11. 

289.  An  open  hydrant  from  which  water 
is  thrown  about  10  feet  into  the  street 
with  considerable  noise  and  spray  is  cal- 
culated to  frighten  ordinarily  gentle  horses, 
and  requires  precautions  and  care  for  the 
protection  and  safety  of  those  traveling  on 
the  street.  Topeka  Water  Co.  v.  Whiting. 
68  Kan.  639,  50  Pac.  877,  39:  90 

290.  A  water  company's  permission  to 
place  hydrants  in  the  streets  and  open  them 
to  flush  its  mains  gives  it  no  license  or  right 
to  flush  either  at  such  times  or  in  such 
manner  as  unnecessarily  to  impede  travel  or 
imperil  the  safety  of  those  using  the  street, 
but  it  ia  under  obligation  to  do  the  flushing 
with  reasonable  care  and  a  due  regard  to  the 
rights  of  others.  Id. 
Person  moving  house  on  street. 

Right  to  Move  House  on  Street,  see  supra, 
99,  100. 

291.  A  person  licensed  to  move  houses  in 
a  city  is  legally  liable  for  damages  done  by 

Aim,  while  moving  a  house,  to  the  wires  and 
property  of  a  telephone  company  duly  au- 
thorized by  ordinance  to  establish  a  tele- 
phone system  in  said  city,  and  maintained 
therein.  Northwestern  Teleph.  Exch.  Co.  v. 
Anderson,  12  N.  D.  585,  98  N.  W.  706, 

65:  771 
Tenants. 

292.  Tenants  of  the  lower  floor  of  a  build- 
ing, the  other  portions  of  which  are  leased 
to  other  persons,  and  who  are  not  tenants  of 
the  conductor  pipes  and  sidewalk,  may  be 
held  liable  to  travelers  for  injury  due  to  ice 
on  the  walk,  formed  from  water  from  the 
conductor  pipes,  on  the  ground  that  they 
are  liable  for  the  nuisance,  where  they  cove- 
naiib  in  their  lea«e  to  save  the  landlord 
harmless  from  any  claim  for  damages  aris- 
ing from  neglect  to  remove  ice  from  the 
walks.  Wixon  v.  Bruce.  187  Mass.  232,  72 
N.  E.  978,  68:  248 


Builder  of  dam  used  as  highway. 

293.  A  party  who  built  a  dam  on  the  line 
of  a  highway  where  it  crossed  a  ravine, 
making  a  safe  and  suitable  crossing  by  a 
causeway  composed  of  logs,  brush,  stone, 
and  earth,  which  was  used  by  the  public 
and  for  a  time  maintained  and  repaired 
by  the  highway  officers,  is  not  chargeable 
with  its  maintenance  and  repair,  or  liable 
for  injuries  occasioned  by  its  being  out  of 
repair.  Wallace  v.  Evans,  43  Kan.  509,  23 
Pac.  596,  8:  52 

2.  Public  Oflficials. 

Selectmen  serving  without  pay. 

294.  Selectmen  of  a  town  being  required 
to  serve  without  compensation,  and  not  en- 
titled to  refuse  the  office,  are  not  person- 
ally liable  for  omission  to  perform  the  duty 
imposed  upon  the  board  of  selectmen  by 
Vt.  Acts  1884,  No.  17,  to  keep  highways 
and  bridges  in  repair,  in  the  aosence  of  any 
other  officers  or  agents  appointed  by  the 
town,  since  the  performance  of  such  duties 
requires  the  exercise  of  judgment  and  dis- 
cretion, and  such  duties  are  quasi-judicial, 
and  the  primary  duty  rests  upon  the  town, 
which  is  not  itself  liable.  Daniels  v.  Hath- 
away, 65  Vt.  247,  26  Atl.  970,  21 :  377 
Frightening  animals. 

295.  Trustees  of  a  village  in  purchasing 
a  ledge  of  rock  and  voting  to  locate  a  stone 
crusher  there  act  officially,  and  are  not  per- 
sonally liable  to  one  whose  horse  was  fright- 
ened by  the  stone  crusher,  where  they  did 
not  participate  as  laborers,  operatives,  or 
superintendents  in  setting  up  and  operating 
the  crusher.  Bates  v.  Horner,  65  Vt.  471, 
27  Atl.  134,  22:  824 

3.  Abutting  Owners. 

a.  In  General. 

Injury  by  Stepping  Stone,  see  supra,  96. 

Conclusiveness  of  Judgment  Against,  see 
Judgment,  258,  269. 

Joint  Action  against  City  and  Abutting 
Owner,  see  Parties,  202. 

Liability  over  to  Municipality,  see  Indem- 
nity, 

Conclusiveness  of  Judgment  as  to  Liability 
Over,  see  Judgment,  222. 

Running  of  Limitations  against  Lot  Own- 
er's Liability  over,  see  Limitation  of 
Actions,  127. 

Question  for  Jury  as  to,  see  Trial,  84,  137. 

Sufficiency  of  Verdict,  see  Trial,  915. 

For  Editorial  Notes,  see  infra,  VII.  §§11,  12. 

296.  If  a  space  inside  the  building  line 
is  permitted  by  the  abutting  owner  to  re- 
main open,  and  to  be  used  as  part  of  the 
sidewalk,  he  must  exercise  due  care  not  to 
place  there  dangerous  obstructions  which 
may  result  in  injuries  to  persons  lawfully 
on  the  walk,  including  children  who  may  be 
attracted  to,  and  enter  upon,  the  premises. 
Rachmel  v.  Clark,  205  Pa.  314,  54  Atl.  1027. 

62 :  9.59 

297.  A  person   maintaining  a  steam   pipe 
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underneath  a  highway  is  liable  for  injury  to 
a  child  who.  ui)on  the  giving  away  of  the 
earth  over  the  steam  pipe  as  she  was  pass- 
ing along  the  highway,  was  precipitated 
into  the  opening  and  burned  by  steam  es- 
caping from  a  break  in  the  pipe,  although 
the  pipe  line  was  placed  under  the  highway 
by  permission  of  the  city,  in  a  manner  prop- 
er and  satisfactory  to  it,  and  the  owner 
thereof  had  no  notice  of  any  defect  in  it, 
and  was  guilty  of  no  negligence,  while  the 
break  was  caused  by  the  weight  of  addi- 
tional earth  which  was  placed  over  the  pipe 
by  some  one  other  than  the  owner,  and 
without  his  knowleuge,  after  he  had  prop- 
erly covered  it.  O'Hanlin  v.  Carter  Oil  Co. 
54  W.  Va.  510,  46  S.  E.  565,  66:  893 

Frightening  animals. 
By    Operation    of    Gas    Well    on    Adjoining 

Land,  see  Mines.  66. 
For  Editorial  Notes,  see  infra,  VII.  §  11. 

298.  The  owner  of  land  in  a  highway  is 
liable  for  damages  caused  by  placing  there- 
on objects  of  such  a  character  as  naturally 
to  frighten  horses  which  are  ordinarily  gen- 
tle and  well  broken.  Lynn  v.  Hooper,  93 
Me.  46,  44  Atl.  127,  47:  752 

299.  A  hay  cap  consisting  of  white  cloth 
tied  by  the  corners  to  stakes  in  the  ground, 
so  that  it  is  moved  by  the  wind,  may  con- 
stitute a  nuisance  for  which  the  party  main- 
taining it  will  be  liable  for  the  frightening 
of  a  horse  on  a  highway,  when  it  is  placed 
within  the  limits  of  the  highway,  where 
it  is  naturally  calculated  to  frighten  a 
horse  of  ordinary  gentleness.  Id. 
Trees. 

300.  The  owner  of  premises  must  use 
reasonable  care  to  prevent  a  tree  on  a  side- 
walk in  front  of  them,  which  is  under  his 
control,  from  becoming  dangerous  to  trav- 
elers upon  the  street,  and  for  failure  to  do 
so  is  liable  to  a  private  action  in  favor  of 
one  thereby  injured.  Weller  v.  McCormick, 
(X.  .T.  Sup.")  52  X.  J.  L.  470.  19  Atl.  1101. 

8:  798 

301.  In  the  absence  of  notice  that  the  pub- 
lic claims  to  own.  or  exercise  any  control 
over,  a  tree  on  a  sidewalk,  the  owner  of  the 
premises,  who  is  in  the  actual  occupation 
of  them,  is  chargeable  with  knowledge  of 
his  exclusive  proprietorship,  and  the  duties 
which  it  entails,  although  the  tree  was 
there  when  lie  bouplit  the  premises.  Id. 
Building  materials. 

302.  Landowners  have  the  right  to  depos- 
it in  the  street  building  materials  required 
for  the  improvement  of  the  abutting  prop- 
erty; but  the  right  is  to  be  reasonably  ex- 
ercised in  view  of  the  rights  of  the  public, 
and  is  subject  to  regulation  in  the  public 
interest.  Friedman  v.  Snare  &  T.  Co.  (X. 
.1.  Err.  &  App.)   71  X.  J.  L.  60.).  Gl  Atl  401. 

70:  147 

303.  All  abutting  landowner  who  stores 
buildinir  matorials  in  the  street  is  not.  un- 
der ordinary  circnni-t :inci'-.  diarii-cd  with  a 
ihil\  t(i  rentier  tlir  mat ciial-  -nir  for  pcr- 
.-nn-  \\\\n  altciiiiit  \n  u->'  I  hrni  for  their 
own  pnriM'-c-.  wln'tlici-  of  iilcasure.  fonven- 
ii'iicc.   or    i>rn|i!.  Id. 

."104.   Thoro    is    notliiiiu    in    the    mere    e\i.-- 


fence  of  building  materials  as  an  obstruc- 
tion in  the  street  that  denotes  an  invitation 
to  the  passerby,  or  to  the  idler  or  playful 
child,  to  use  the  materials  for  his  own  pur- 
poses. Id. 

305.  The  fact  that  building  materials 
stored  in  the  street  by  the  abutting  owner 
may  be  so  arranged  as  to  be  attractive  to 
children  as  a  place  for  play,  or  as  a  resting 
place  during  or  after  play,  does  not  impose 
upon  the  landowner  or  his  agent  a  duty  to 
so  arrange  and  maintain  the  materials  as  to 
render  them  safe  for  such  uses.  In  such 
cases,  attraction  or  temptation  is  not  legal- 
ly equivalent  to  invitation.  Id. 
Goods  on  sidewalk. 

306.  A  manufacturer  who  uses  the  side- 
walk in  front  of  his  building  to  store  stone 
slabs  which  are  used  in  his  business  is  liable 
for  injuries  thereby  occasioned  to  any  per- 
son lawfully  using  the  walk,  and  who  is 
himself  without  fault.  Raehmel  v.  Clark, 
205  Pa.  314,  54  Atl.  1027,  62:  959 

307.  The  presence  of  a  loose  banana  upon 
the  walk  cannot  be  regarded  as  the  sole 
cause  of  the  fall  of  a  pedestrian  in  stepping 
thereon,  where  merchants  use  the  walk  ad- 
joining their  place  of  business  for  receiving 
and  shipping  goods  to  such  an  extent  as  to 
confine  travelers  to  a  narrow  passageway 
during  most  of  the  business  hours  cf  the 
day;  but  such  wrongful  use  of  the  walk  is  a 
contributing  cause,  which  will  render  the 
merchants  liable  for  the  injury.  Garibaldi 
v.  O'Connor,  210  111.  284,  71  N.  E.  379, 

66:  73 

308.  Merchants  who  use  a  portion  of  the 
sidewalk  adjoining  their  place  of  business 
for  receiving  and  shipping  goods  to  such  an 
extent  that  travelers  are  limited  to  the  use 
of  a  narrow  passageway  during  most  of  the 
business  hours  of  the  day  are  bovmd  to  use 
reasonable  care  to  see  that  such  passage- 
way is  kept  safe,  and  cannot  be  regarded 
as  having  done  so  if  they  have  permitted 
it  to  be  strewn  with  straw  and  loose  ba- 
nanas. Id. 
Defects  in  sidewalk. 

See  also  infra,  325. 

309.  The  owner  of  a  city  lot  is  not  liable 
for  injuries  received  by  a  third  person  be-* 
cause  of  a  defect  in  the  sidewalk  in  front 
of  his  property,  where  such  defect  was  not 
caused  by  the  lot  owner's  wilful  act  or  neg- 
lect, either  at  common  law  or  by  the  terms 
of  a  city  charter  which  makes  it  the  duty 
of  lot  owners  to  keep  the  sidewalks  in  front 
of  their  lots  in  good  repair,  and  gives  the 
superintendent  of  streets  the  power  to  re- 
pair defects  at  the  lot  owner's  expense  in 
ease  the  latter  neglects  to  do  so;  and  it  is 
immaterial  whether  the  recovery  is  sought 
by  the  person  injured,  or  by  the  municipal- 
ity after  having  paid  the  damages  for  such 
injuries.  Rochester  v.  Campbell.  123  X.  Y. 
40.5.  25  X.  E.  937.  10:  393 

310.  When  a  duty  to  repair  an  adjacent 
>idewalk  is  lawfully  imposed  upon  a  prop- 
erty owner,  he  is  liable,  according  to  the 
inti'ntion  of  the  legislature,  for  all  damages 
re-iiltini:   fnnn   a    failure  or  refusal   to  per- 


HIGHWAYS,  IV    b,  3. 


1541 


form  that  duty.    Lincoln  v.  Janesch,  63  Neb. 
707,  89  N.  W.  280,  56:  762 

Ice  on  sidewalk. 

Evidence  as  to  Ice  at  Other  Time,  see  Evi- 
dence, 1977. 
Prescriptive  Right  as  to,  see  Nuisances,  155. 
See  also  infra,  326-328. 
For  Editorial  Notes,  see  infra,  VTI.  §  13. 

311.  An  owner  of  property  abutting  on  a 
street  is  not  liable  to  a  passer-by  injured 
by  falling  upon  ice  on  the  sidewalk  formed 
by  water  from  a  bursted  pipe  leading  to  a 
storage  tank,  when  the  break  is  not  caused 
by  any  defect  in  the  pipe,  or  by  his  negli- 
gence, although  the  water  may  have  reached 
the  sidewalk  because  the  pipes  designed  to 
carry  rain  water  were  insufficient  to  carry 
it.  Reedv  v.  St.  Louis  Brewing  Asso,  161 
Mo.  523,  61  S.  W.  859,  53:  805 

312.  Placing  a  conductor  pipe  so  as  to 
lead  water  from  the  roof  of  a  building  ad- 
joining a  sidewalk  and  empty  it  upon  the 
walk  in  the  manner  customery  in  the  com- 
munity is  not  a  nuisance  per  se,  where  it 
does  not  ordinarily  interfere  with  travel; 
and  the  property  owner  cannot  be  held  lia- 
ble to  one  who  is  injured  by  ice  formed 
upon  the  walk  many  years  after  the  con- 
struction of  the  pipe,  as  the  result  of  a  se- 
vere and  unusual  storm.  New  Castle  v. 
Kurtz,  210  Pa.  183,  59  Atl.  989,         69:  488 

313.  The  liability  of  an  abutting  owner 
for  injury  from  a  fall  on  ice  on  a  sidewalk, 
formed  from  water  from  his  drainpipe,  is 
not  modified  by  the  fact  that  it  is  custo- 
mary in  the  municipality  to  drain  water 
from  roofs  and  waste  pipes  across  the  pave- 
ment to  the  gutter.  Brown  v.  White,  202 
Pa.  297,  51  Atl.  962,  58:  321 

314.  T  he  rule  requiring  notice  to  a  pur- 
chaser of  property  containing  a  nuisance, 
requesting  its  removal,  before  he  is  liable 
to  an  action  for  injuries  caused  by  it,  does 
not  apply  in  favor  of  the  purchaser  of  a 
house  so  constructed  as  to  cast  water  from 
its  cond^ictor  pipes  upon  the  sidewalk  in 
such  a  way  as  to  freeze  and  render  the  side- 
walk unsafe  for  pedestrians.  Leahan  v. 
Cochrane.   178  Mass.   566,  60  N.  E.  382, 

53:  891 
Fall  of  snow  from  roof. 
See   also   infra,   329. 

315.  Where  the  wall  of  a  building  is  on 
the  line  of  the  highway,  and  a  portion  of 
the  roof  projects  over  the  highway,  an  in- 
jury resulting  therefrom  by  the  fall  of  snow 
is  incidental  to  its  construction  and  use; 
and  an  allegation  that  such  injury  is  Caused 
by  negligence  in  the  construction  or  man- 
agement of  the  building  is  none  the  less 
true  because  the  encroachment  on  the  high- 
way is  wronixful.  Smethurst  v.  Independent 
Cong.   Ch.    148   Mass.   261,    19   N.    E.    ,387. 

2:  695 
Vault  under  walk;   coal  hole. 
See  also  infra.  .320.  321.  3.30.  331. 

316.  For  the  brcalviiis:  of  a  flagstone  in 
the  sidewalk  over  a  vault  in  front  of  a  busi- 
ness block,  the  owner  ot  the  promises  is  not 
liable  in  the  absence  of  neoligence,  if  the 
vault  was  made  with  consent  of  the  author- 


ities.    Babbage   v.   Powers,   130  N.   Y.   281, 
29  N.  E.  132,  14:  .398 

317.  Injury  by  stepping,  when  it  was 
dark,  into  a  coal  hole  about  2  feet  back 
from  the  street  line,  in  a  space  paved  like 
the  sidewalk  in  front  of  a  house  which 
stands  3  or  4  feet  from  the  street,  while  a 
coal  wagon  was  standing  by  the  curb,  and 
coal  extended  therefrom  nearly  to  the  house, 
and  two  employees  of  a  coal  dealer  were 
preparing  to  put  in  the  coal,  does  not  ren- 
der the  occupant  of  the  house  liable  to  the 
injured  person,  although  she  was  a  foreign 
woman,  ignorant  oi  the  custom  of  deliver- 
ing coal  through  such  holes,  and  did  not 
see  the  coal  hole,  but  stepped  upon  the  coal 
from  the  steps  of  the  next  house,  which 
came  out  to  the  street  line.  Lorenzo  v. 
Wirth,   170  Mass.   596,  49  N.  E.    1010, 

40:  347 

318.  An  abutting  property  owner  having 
a  license  from  the  municipality  to  maintain 
a  vault  under  the  sidewalk,  with  a  coal  hole 
leading  through  the  sidewalk  thereto,  is 
bound  to  exercise  only  reasonable  and  ordi- 
nary care  and  precaution  to  keep  it  as  safe 
for  the  use  of  the  public  as  other  parts  of 
the  sidewalk.  West  Chicago  Masonic  Asso. 
V.  Cohn,  192  111.  210,  61  N.  E.  439,  55:  235 
Low  guy  wire. 

319.  A  derrick  erected  upon  land  by  a 
licensee,  with  a  guy  stretched  across  a  pub- 
lic highway  so  low  as  to  be  dangerous  to 
persons  using  the  road,  is  a  nuisance  for 
which  the  owner  of  the  land  is  liable  if  he 
permits  it  to  remain,  although  it  may  have 
been  placed  upon  the  land  before  he  became 
the  owner.  Rockport  v.  Rockport  Granite 
Co.  177  Mass.  246.  58  N.  E.  1017,  51:  779 
Acts  of  independent  contractor. 
Liability   of   ]\Iunit;ipality   for   Acts   of,   see 

supra,  235,  236. 
Liability  of  Contractor,  see  infra,  334,  335. 
Liability    of   Street   Railway   Company    for 

Acts  of,  see  infra,  347. 

320.  The  fact  that  a  defective  covering 
over  a  coal  hole  in  a  sidewalk  was  put  ovet 
it  by  an  independent  contractor,  or  his  serv- 
ants will  not  relieve  the  owner  of  premises 
from  liability  to  a  person  who.  without  his 
fault,  falls  into  it  and  is  injured.  Hawver 
V.  Whalen.  49  Ohio  St.  69,  29  N.  E.  1049. 

14:  828 

321.  Letting  the  work  of  building  area 
walls  and  constructing  coal  vaults  to  an  in- 
dependent contractor  will  not  relieve  the 
owner  of  a  city  lot  from  his  duty  to  see  that 
an  excavation  in  the  sidewalk,  which  he  has 
made  for  such  vault,  is  granted  with  ordi- 
nary care.  Id. 

322.  A  property  owner  is  not  liable  for  in- 
juries to  a  traveler  caused  by  '•bstructions 
placed  in  the  street  in  front  of  the  property 
without  danger  signals,  by  an  independent 
contractor  whom  he  has  employed  to  con- 
struct a  building  on  the  property.  HolT  v. 
Shoekley.   122   Iowa.  720.   98  N.  W.   573. 

R4:  .538 

323.  Assent  by  the  agent  of  a  properly 
owner  to  the  ]ilacing  of  sand  in  the  street 
in  front  of  it.  by  an  independent  contractor 
who  has  undertaken  to  erect  a  building  on 
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the  premises,  will  not  render  the  property 
owner  liable  for  injuries  caused  to  travelers 
on  the  street  by  failing  to  mark  the  obstruc- 
tion by  warning  lights  after  dark.  Id. 

324.  A  property  owner  cannot  relieve  him- 
self from  liability  for  injuries  to  a  traveler 
upon  the  highway  by  reason  of  the  negli- 
gent failure  to  guard  and  light,  after  dark, 
a  trench  opened  in  the  highway  to  connect 
his  dwelling  with  the  street  water  main,  by 
employing  an  independent  contractor  to 
perform  the  work.  Thomas  v.  Harrington, 
72  N.  H.  45,  54  Atl.  285,  65:  742 

6.  EflFect  of  Lease. 

See  also  supra,  292. 

For  Editorial  Notes,  see  infra,  VII.  §  11. 

Defective  sidewalk. 

325.  A  town  which  leases  to  an  opera 
company  a  hall  which  is  situated  in'  a  vil- 
lage wherein  the  town  has  no  responsibility 
for  the  street  is  not,  because  of  such  private 
use  of  the  hall,  charged  with  liability  for 
the  defective  condition  of  a  sidewalk  in 
front  of  the  hall,  since  the  sidewalk  is  a 
part  of  thfi  public  street,  for  which  the  vil- 
lage alone  is  responsible.  Buchanan  v. 
Barre,  66  Vt.  129,  28  Atl.  878,  23:  488 
Ice  on  sidewalk. 

Liability  of  Tenant,  see  supra,  292. 

326.  A  property  owner  who  constructs  a 
pipe  to  drain  water  from  a  sink  on  the 
premises  across  the  sidewalk  to  the  gutter 
is  not  relieved  from  liability  to  one  injured 
while  passing  along  the  walk  by  a  fall  on 
a  ridge  of  ice  formed  from  water  flowing 
from  the  pipe,  by  the  fact  that  the  water 
was  placed  in  the  drain  by  a  tenant  in  pos- 
session of  the  premises.  Brown  v.  White, 
202  Pa.  297,  51   Atl.  962,  58:  321 

327.  Owners  of  property  in  possession  of 
tenants  are  not  bound  to  keep  watch  to  see 
that  ice  dangerous  to  travel  does  not  form 
on  the  walks  in  front  of  it  which  are  prop- 
erly constructed  and  in  proper  repair,  where 
their  negligent  construction  of  their  build- 
ings does  not  contribute  to  its  formation; 
and  therefore  they  cannot  be  held  liable  for 
injuries  to  a  traveler  by  falling  upon  ice 
of  the  existence  of  which  they  have  no  no- 
tice. New  Castle  v.  Kurtz,  210  Pa.  183,  59 
Atl.  989,  69:  488 

328.  A  landlord  is  not  liable  for  injury  re- 
ceived by  a  person  from  falling  on  ice  which 
had  been  allowed  by  the  tenants  to  accum- 
ulate and  remain  on  a  sidewalk  abutting 
the  rented  premises,  notwithstanding  that 
the  ice  resulted  from  water  which  had 
flowed  from  the  landlord's  property  through 
a  ditch  placed  there  for  the  purpose  of  car- 
rying off  the  refuse  water  across  the  side- 
walk; the  ice  not  being  on  the  sidewalk 
when  the  tenants  entered  into  possession, 
although  the  ditch  was  on  the  property  at 
that  time,  and  was  put  there  for  the  pur- 
7)ose  above  iridirated.  Gardner  v.  Rhodes, 
114  Ha.  929,  41  S.  E.  63,  57:  749 
Fall  of  snow  from  roof. 

See  also  supra,  .315. 

.329.  A  landlord  is  not  liable  for  the  fall 


of  snow  from  the  roof  of  a  building  injuring 
a  person  on  the  sidewalk,  where  the  build- 
ing, including  its  exterior,  is  subject  to  the 
control  of  a  tenant,  even  if  his  tenancy  is 
only  at  will.    Lee  v.  McLaughlin,  86  Me.  410, 

30  Atl.  65,  26:  197 
G-ate  or  coal  hole. 

See  also  Negligence,  73. 

330.  The  implied  duty  of  the  OAvner  to 
ure  reasonable  care  in  inspecting  and  repair- 
ing a  grate  in  a  sidewalk  in  front  of  his 
premises  does  not  cease  by  leasing  a  part 
only  of  the  structure  on  the  abutting  land 
and  its  occupation  by  a  tenant,  although 
that  part  includes,  by  implication,  the  ex- 
clusive right  of  the  tenant  to  use  the  grate 
as  a  beneficial  appurtenance.  Canandaigua 
V.  Foster,  156  N.  Y.  354,  50  N.  E.  971, 

41:  554 

331.  Public  policy  does  not  prevent  the 
owner  of  a  building  who  has,  with  the  con- 
sent of  the  municipal  authorities,  construct- 
ed a  coal  hole  in  the  adjoining  sidewalk  in  a 
proper  manner,  from  devesting  himself  of 
liability  for  injuries  to  pedestrians  by  its 
becoming  out  of  repair  by  leasing  the  base- 
ment of  the  building,  including  the  vault 
under  the  sidewalk  and  the  cop.1  hole,  which 
were  constructed  for  the  exclusive  benefit 
of  the  basement,  and  have  no  connection 
with  and  are  of  no  benefit  to  any  other  part 
of  the  building,  upon  condition  that  the  les- 
see shall  keep  the  hole  in  repair.  West  Chi- 
cago Masonic  Asso.  v.  Cohn,  192  111.  210,  61 
N.  E.  439,  55:  236 

4.  Contractors. 

Abutting    Owner's    Liability    for    Acts    of, 
see  supra,  320-324. 

With  municipality. 

332.  One  to  whom  a  municipal  corpora- 
tion has  delegated  the  right  to  close  a  street 
for  the  purpose  of  constructing  a  new 
bridge  is  liable  for  injuries  caused  by  such 
closing  only  when  the  municipality  itself 
would  be.    Lund  v.  St.  Paul,  M.  &  M.  R.  Co. 

31  Wash.  286,  71  Pac.  1032,  61 :  506 

333.  Delay  in  the  construction  of  a  bridge 
because  of  inability  to  procure  the  necessary 
steel  work,  which  has  been  ordered  from  the 
best-equipped  plant  in  the  country  for  fur- 
nishing such  work,  but  which  plant  cannot 
fill  the  order  because  of  strikes  and  labor 
troubles,  does  not  render  the  one  who  has 
undertaken  to  construct  the  bridge  liable 
for  injuries  caused  by  the  continued  ob- 
struction of  the  street,  where  there  is  noth- 
ing to  show  that  the  material  could  have 
been  procured  from  any  other  source  any 
quicker.  Id. 
With  abuttinjj  owner. 

3.34.  An  ordinance  requiring  any  owner  or 
contractor  constructing  any  building  abut- 
ting on  a  sidewalk  to  build  a  roofed  pas- 
sageway in  front  of  the  building,  after  the 
completion  of  the  first  story,  is  a  reasona- 
ble one;  and  any  owner  or  contractor  who 
fails  to  do  so  is  liable  to  a  pedestrian  on 
the  sidewalk,  not  guilty  of  contributory 
negligence,  who  is  injured  by  a  brick  which 
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falls  from  the  building.  Smith  v.  Milwau- 
kee Builders'  &  T.  Exch.  91  Wis.  3G0.  64 
N.   W.   1041,  30:  504 

335.  One  who  undertakes  to  construct  the 
iron  work  in  a  building,  which  is  an  integral 
and  substantial  part  thereof,  consisting  of 
iron  girders,  beams,  and  floor  joists  set  in 
the  walls,  is  a  contractor  within  the  mean- 
ing of  an  ordinance  requiring  any  contractor 
who  shall  build  or  cause  to  be  built  any 
building  abutting  on  a  public  sidewalk  to 
build  a  roofed  passageway  in  front  on  tne 
sidewalk,  after  completion  of  the  first  story. 

Id. 

5.  Railroads. 


Injury  by  Fall  of  Cross  Ties  Piled  in  Street, 
see  Negligence,  130a. 

Proximate  Cause  of  Injury,  see  Proximate 
Cause,  78. 

Injury  by  Trains  at  Crossings,  see  Railroads, 
II.  d,  3. 

Liability  for  Frightening  Horse,  see  Rail- 
roads, II.  d,  5. 

See  also  supra,  159;  infra,  354. 

336.  The  liability  of  a  railroad  company 
for  failure  to  keep  a  sidewalk  across  its 
track  in  fit  and  safe  condition,  as  required 
by  law,  is  not  affected  by  the  fact  that  a 
right  of  action  might  possibly  exist  for  the 
same  defect  against  a  municipality.  Jef- 
frey V.  Detroit,  L.  &  N.  R.  Co.  108  Mich, 
221,  65  N.  W.  755,  31:  170 
Highway  under  trestle. 

337.  A  railroad  company  which  has  built 
a  trestle  over  a  highway  at  a  certain  point 
is  not  liable  for  injuries  received  in  conse- 
quence of  another  defective  crossing  under 
its  trestle,  which  has  been  subsequently 
made  by  the  highway  authorities  without 
notice  to  the  company,  or  compliance  with 
the  statute  for  laying  out  roads,  or  the 
discontinuance  of  the  former  crossing-.  Hill 
V.  Port  Royal  &  W.  C.  R.  Co.  31  S.  C.  393, 
10  S.  E.  91,  5:  349 
Mail  crane. 

338.  Erecting  in  or  beside  a  highway  a 
crane  for  delivering  mail  to  passing  trains, 
which,  when  che  mail  bag  is  strung  upon 
it,  is  calculated  to  frighten  horses  of  ordi- 
nary gentleness,  is  negligence  which  will 
render  the  railroad  company  liable  to  one 
who,  in  the  exercise  of  ordinary  care,  is 
injured  by  the  frightening  thereby  of  the 
horse  which  he  is  driving,  although  the  bag 
is  actually  placed  in  position  by  govern- 
ment employees.  Cleghorn  v.  Western  Rv. 
of  Ala.  134  Ala.  601,  33  So.  10,  60:  269 
Safety  gate. 

339.  A  railroad  company  is  not  liable  for 
injuries  caused  by  collision  of  one  driving 
on  the  highway  with  a  safety  gate  erected 
by  it  in  the  highway  under  the  direction  of 
the  municipality,  where  the  latter  would 
not  have  been  liable  had  it  erected  the  ap- 
pliance itself.  Seibert  v.  ^Missouri  P.  R.  Co. 
188  Mo.  657,  87  S.  W.  995,  70:  72 


6.  Street  Railways. 


Injury  by  Electric  Wires,  see  Electricity, 
III.  a. 

Liability  to  Passenger  for  Injury  by  Plat- 
form in  Street,  see  Carriers,  560-562. 

Liability  for  Injury  by  Street  Car,  see 
Street  Railways,  III.  b. 

Question  for  Jury  as  to,  see  Trial,  393. 

For  Editorial  Notes,  see  infra,. VII.  §  11. 

Liability  of  purchaser  of. 

341.  A  purchaser  of  a  street  railway  so 
constructed  as  to  make  the  street  dangerous 
is  liable  for  injury  thereby  caused  to  a  trav- 
eler in  the  street,  although  he  has  permit- 
ted the  railway  company  to  remain  in  pos- 
session under  an  option  to  purchase  the 
property,  but  without  any  agreement  bind- 
ing the  company  to  remedy  tne  defective 
condition  of  the  street.  Schaefer  v.  Fond 
du  Lac,  99  Wis.  333,  74  N.  W.  810,  41 :  287 
Obstruction  removed  from  tracks. 

342.  A  street  car  company  which  removes 
from  its  tracks  an  obstruction  wrongfully 
placed  there  by  trespassers  is  not  bound 
to  place  it  where  it  will  not  be  dangerous 
to  travelers  upon  the  highway;  nor  is  it 
liable  for  such  injuries  to  a  traveler  in  case 
it  leaves  the  obstruction  in  the  traveler's 
path  after  dark,  unmarked  by  light,  so  that 
the  traveler  comes  into  contact  with  it  to 
his  injury.  Howard  v.  Union  R.  Co.  25  R.  I. 
652,  57  Atl.  867,  65:  231 
Snow  removed  from  tracks. 

343.  A  street  railroad  company  cannot  re- 
move snow  from  its  tracks  to  the  adja- 
cent roadway  in  such  a  manner  as  to  leave 
a  deep  ditch  and  render  the  street  unsafe 
and  dangerous  for  public  travel,  without 
liability  for  injuries  to  travelers  caused 
thereby,  although  such  liability  is  not  im- 
posed by  the  ordinance  conferring  its  fran- 
chise. Gerrard  v.  La  Crosse  City  R.  Co.  113 
Wis.  258,  89  N.  W.  125,  57:  465 
Projecting  rails. 

Proof  of,  as  Cause  of  Injury,  see  Evidence, 
2213. 

344.  Allowing  rails  to  project  beyond  a 
temporary  barrier  guarding  an  excavation 
in  a  public  highway  warrants  a  finding  of 
negligence,  especially  if  the  place  is  not 
properly  lighted.  Woodman  v.  Metropolitan 
R.  Co.   149  Mass.  335,  21  N.  E.  482,  4:213 

345.  A  street  railway  company  is  liable 
for  an  accident  caused  by  a  rail  projectmg 
several  inches  above  the  level  of  the  street, 
although  the  track  is  originally  constructed 
in  a  proper  manner  and  the  defect  is  caused 
by  the  uatural  wearing  away  or  sinking  of 
the  street  from  the  rails,  since  it  is  the  duty 
of  the  company  to  keep  the  street  between 
and  next  to  its  rails  so  nearly  level  there- 
with as  not  to  endanger  the  lives  or  prop- 
erty of  those  having  a  right  to  cross  them 
or  be  upon  them;  and  it  is  not  relieved  from 
liability  by  the  fact  that  it  may  be  the 
duty  of  the  city  to  maintain  the  street  in 
safe  condition  for  public  travel.  Groves  v. 
T;Ouisvillc  R.  Co.  109  Kv.  70,  58  S.  W.  .^OS. 

52:  448 
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Defect  in  pavement. 

340.  Xo  right  of  action  is  conferred  upon 
a  per.«on  injured  by  a  defect  in  the  pave- 
ment between  the  rails  of  a  street  railway 
track,  by  an  ordinance  requiring  all  street 
railway  companies  to  pave  and  keep  in  re- 
pair, under  the  direction  and  to  the  satisfac- 
tion of  the  proper  municipal  authorities,  the 
space  between  the  rails  of  their  tracks  and 
between  the  tracks  and  for  1  foot  outside 
of  each  outer  track,  at  the  same  time  pro- 
viding that,  if  any  company  fail  so  to  pave 
or  keep  the  pavement  in  repair,  the  city 
avithorities  may  cause  the  work  to  be  done, 
and  the  company  shall,  on  demand,  pay  the 
cost  thereof.  Fielders  v.  North  Jersey 
Street  R.  Co.  (X.  J.  Err.  &  App.)  68  N.  J. 
L.   a43,  53  Atl.  404,  59:  455 

347.  A  street  railway  company  is  liable 
for  personal  injuries  caused  by  negligence 
in  the  manner  of  guarding  an  excavation  in 
a  street,  which  is  necessary  to  the  construc- 
tion of  its  track,  although  the  work  is  done 
by  an  independent  contractor,  but  under  a 
permit  from  the  city  to  the  company. 
Woodman  v.  Metropolitan  R.  Co.  149  Mass. 
335,  21   N.   E.  482,  4:  213 

c.   Contributory    Negligence. 

Burden  of  Proving  Care,  see  Evidence, 
585. 

Sufficiency  of  Proof  of,  see  Evidence, 
2260." 

Alleaation  of  Freedorn  from,  see  Pleading. 
359. 

As  Proximate  Cause  of  Injury,  see  Proxi- 
mate Causae,  97. 

Of  Person  Injured  Otherwise  than  by  De- 
fects, see  Negligence,  II.  c. 

At  Railway  Crossing,  see  Railroads,  II.  e, 
2. 

Of  Person  Injured  by  Street  Car,  see  Street 
Railways,   III.   c. 

Violation   of   Sunday  Law,   see   Sunday,  36. 

Question  for  -Turv  as  to,  see  Trial.  338, 
35.1,  356,  358," 

Iiisti'iietion   as   to.   see   Trial,  841. 

See  also  supra,  158. 

For  Editorial  Notes,  see  infra,  VII,  §§  11,  14, 
16. 

34S.  A  presumption  that  a  street  is  rea- 
snnnlily  safe  for  ordinary'  travel  may  be 
made  l)y  persons  whose  attention  has  not 
been  called  to  any  obstructions  or  perils, 
whori'  the  street  is  in  constant  use;  and, 
\\liile  they  must  act  with  reasonable  care. 
th!'\-  are  not  required  to  keep  their  eyes 
eniiiiminii-ly  ii]ioii  the  pavement  watching 
fur  (i1)-i  I  uctiniis  or  pitfalls.  Topeka  Wa- 
ter To.  V.  ^^'llititlL:•.  5S  Kan.  (]?,<).  50  Pac. 
S77.  no:  tin 

"It*.  One  ^\il()  -li|i-  iijinn  iee  cnveriiiL!'  on- 
Iv  |Kirt  ni'  till'  wi.hli  i>\  :\  -idew.-i  Ik.  vitliMiit 
-ei'i'i'.i    llic    ii-e.    ;i1i1mii;-1i    il     i-     |)!:niily    \i-ihli' 

ill'l     1  Ih'IC      i~      lllll  l|i::;j'     1(1     (li\  it!       Im--     ;i!  Iclll    i     ill. 

w  liili'   111'    kn':\\>   lli:i1    ili^i'c   i-    ire   :it    vni-iiiii^ 

jlwi^"'-     a|n!';_;'     ijlc     -  i ,  I  ^ 'W: )  1 1:  .     i  -     'j  1 1  i  1 1  V     <if     col! 

1  riliiii  I  r\      lic'jliLS'iii'c     \'.  !iiili     \\-i!i     li.-ir     :in\ 
claim    auaiii-i    the    imui  icipa  liiy    J'or    his   in- 


juries.     Hausmann    v.    Madison,    85    Wis. 
187,  55  N.  W.  167,  21 :  263 

350.  Where  a  traveler  on  a  highway  vol- 
vmtarily,  and  not  of  necessity,  attempts 
to  cross  over  a  skid  placed  across  the  side- 
walk in  front  of  a  store  for  the  purpose 
of  unloading  a  wagon,  there  being  room 
to  pass  around  it,  and  is  injured,  he  is 
negligent.  Jochem  v.  Robinson,  72  Wis. 
199,   39  N.  W.   383,  1:  178 

351.  Only  those  who  are  using  a  highway 
or  street  in  an  ordinarily  careful  way  have 
a  right  to  complain  of  defects  therein. 
Sindlinger  v.  Kansas  City,  126  Mo.  315, 
28  S.  W.  857,  •  26:  723 

352.  Persons  driving  upon  a  highway  have 
no  right  to  be  so  engrossed  in  their  own 
affairs  as  to  become  oblivious  to  their  sur- 
roundings, and  fail  to  use  reasonable' care 
to  observe  and  avoid  obstructions  and  de- 
fects in  the  surface  of  the  street.  Wheat 
V.  St.  Louis,  179  Mo.  572,  78  S.  W.  790, 

64:  292 

353.  It  cannot  be  held  negligence  as  mat- 
ter of  law  for  a  person  in  charge  of  a  vehi- 
cle which,  because  of  the  lack  of  any  rail- 
ing or  barrier,  is  on  the  point  of  sliding 
over  an  embankment,  to  place  his  shoulder 
to  the  vehicle  to  prevent  overthrowing.  The 
most  that  can  be  claimed  against  him  is 
that  it  is  a  question  for  the  jury.  Mollov 
V.  Walker  Twp.  77  Mich.  448,  43  N.  W. 
1012,  6:695 

354.  A  man  injured  while  driving  a 
span  of  horses  with  a  snow  plow  across  a 
railroad  track  in  cleaning  a  sidewalk  is 
not  precluded  by  his  unusual  use  of  the 
walk  from  maintaining  an  action  against 
the  railroad  company  for  a  defect  in  the 
walk  caused  by  missing  planks,  if  the  ac- 
cident was  due  to  failure  to  keep  the  cross- 
ing in  a  reasonably  safe  and  suitable  con- 
dition for  ordinary  use.  Jeffrev  v,  De- 
troit, L.  &  N.  R.  Co.  108  Mich.  221.  65  N, 
W,  755,  31 :  170 
Effect  of  previous  knowledge  of  defect. 

For  Editorial  Notes,  see  infra,  VII.  §  11. 

355.  Previous  knowledge  of  a  defect  in 
a  street  does  not  always  constitute  con- 
tributory negligence  barring  a  recovery  for 
injuries  received  therefrom,  as  each  case 
must  be  controlled  by  its  own  circumstan- 
ces; and  where  the  question  is  not  free  from 
doubt  it  is  for  the  jurv  to  determine.  Dun- 
das  V.  Lansing,  75  Mich.  499,  42  N.  W. 
1011,  5:  143 

356.  Knowledge  that  there  is  some  dan- 
ger in  attempting  to  ride  along  a  highway 
on  an  embankment  thrown  up  by  a  railroad 
company,  which  has  failed  to  restore  the 
highway  to  its  proper  condition,  will  not 
preclude  a  recovery  for  injuries  sustained 
in  consequence  of  the  fright  of  a  horse,  oc- 
ea<i(iiied  by  the  running  of  a  hand  car, 
wliere  the  traveler  was  using  the  only  high- 
\va\-  \^liich  led  to  or  from  her  home.  Evans- 
vill  ■  .V  T.  H.  R.  Co.  V.  Crist,  116  Ind.  446.  19 
X.  K.  .310.  2:  450 

'■]'u.  A  traveler  injured  by  a  defect  in  a 
hi'jliwity  is  not  debarred  from  recovering 
I  hci'efd;-  b\  the  fact  that  he  knew  its  con- 
dition to  be  un-^afe,  unless  the  danger  was 
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obvious    and    imminent.      Danville    v.    Rob- 
inson, 99  Va.  448,  39  S.  E.  122,  55:  162 

358.  It  cannot  be  held  as  a  matter^of  law 
that  a  person  who  travels  over  a  defec- 
tive street,  with  knowledge  of  the  defects 
therein,  or  who  drives  by  an  obvious  ob- 
struction in  a  public  thoroughfare,  there- 
by assumes  the  risk  of  injury,  and  is  pre- 
cluded from  recovering  against  one  who  is 
responsible  for  the  defect  or  who  has  neg- 
ligently caused  the  obstruction.  He  is  not 
deprived  of  the  right  to  recover  unless,  in 
view  of  all  the  circumstances,  he  fails  to 
exercise  that  degree  of  care  which  persons 
under  similar  circumstances  ordinarily  ex- 
ercise, and  is  guilty  of  contributory  negli- 
gence. Chicago  &  N.  W.  R.  Co.  v.  Pres- 
cott,  19  U.  S.  App.  291,  8  C.  C.  A.  109,  59 
Fed.  237,  23:  654 

359.  The  driver  of  a  milk  wagon,  who, 
knowing  of  the  existence  of  a  manhole  to  a 
sewer  which  projects  above  the  surface  of 
the  street,  attempts  to  turn  his  horse  and 
wagon  around  in  its  vicinity  without  pay- 
ing any  attention  to  his  course,  is  guilty 
of  contributory  negligence;  so  that,  in  case 
the  wagon  strikes  the  obstruction  and  is 
overtviraed  to  his  injury,  he  cannot  hold  the 
citv  liable  therefor.  Wheat  v.  St.  Louis, 
179  Mo.  572,  78  S.  W.  790,  64:  292 
What  constitutes  knowledge  of  defect. 

360.  A  pedestrian's  knowledge  that  the 
town  is  laying  water  mains  is  not  sufficient 
to  give  notice  of  an  excavation  at  a  par- 
ticular place  near  a  crossing.  Hall  v.  Man- 
son,  99  Iowa,  69S,  68  N.  W.  922,  34:  207 
Negligence  as  to  wire. 

As  to  Electric  Wires,  see  Electricity,  III.  b. 
Allegation  as  to  Freedom  from,  see  Plead- 
ing, 360. 

361.  Failure  on  the  part  of  one  walking 
along  a  sidewalk  in  the  daytime  to  observe 
a  wire  which  has  been  left  lying  along  the 
walk,  in  which  his  foot  become  entangled 
so  that  he  is  thrown  to  the  ground  and  in- 
jured, is  not  prima  facie  negligence.  Brush 
Electric  Lighting  Co.  v.  Kelley,  126  Ind. 
220,  25  N.  E.  812,  10:  250 
As  to  guard  rail. 

362.  Onf  who  breaks  the  guard  rail  of 
a  viaduct  in  a  street  while  running  a  race 
in  the  dark,  with  full  knowledge  of  the 
situation,  cannot  recover  for  injuries  there- 
by received,  on  his  claim  that  the  rail  was 
defective.  Sindlinger  v.  Kansas  City,  126 
Mo.  315.  28  S.  W.  857,  26:  723 
Rolling  hoop. 

See  also  Negligence,  204. 

363.  A  child's  rolling  a  hoop  before  her 
while  traveling  on  a  sidewalk  is  not  per  se 
negligence,  although  that  fact  may  be  con- 
sidered by  the  jury  on  the  question  of  neg- 
ligence. Reed  v.  Madison,  83  Wis.  171,  53 
N.  W.  547,  17:  733 
Crossing  at  other  than  regular  crossing. 

364.  That  a  person  injured  through  the 
negligence  of  another  in  guarding  an  exca- 
vation in  a  public  highway  was  crossing 
the  street  where  there  was  no  regular  cross- 
walk will  not  prevent  a  recovery  for  the 
injury,   if   he   was    in   the   exercise   of   due 


care.     Woodman  v.  Metropolitan  R.  Co.  149 
Mass.  335.  21  N.  E.  482,  4:  213 

Fast  driving. 
Question  for  Jury  as  to,  see  Trial,  357. 

365.  An  ordinance  making  it  a  misde- 
meanor to  drive  faster  than  an  ordinary 
traveling  gait  in  any  street  is  unreasonable 
and  invalid  as  applied  to  the  fire  depart- 
ment in  driving  to  a  fire.  Kansas  City  v. 
McDonald,  60  Kan.  481,  57  Pac.  123,  45:  429 
Blind  person  unattended. 

366.  A  blind  person  walking  unattended 
upon  a  public  street  is  bound  to  use  only 
ordinary  care  to  avoid  accidents;  but  in  de- 
termining what  is  ordinary  care  the  jury 
must  consider  his  blindness  and  other  in- 
firmities, and  all  the  circumstances  which 
bear  upon  the  question,  What  care  is  rea- 
sonably necessary  to  insure  his  safety  ?  NeiT 
V.  Wellesley,  148  Mass.  487,  20*  N.  E.   Ill, 

2:  500 
Member  of  fire  department. 
See  also  supra,  365. 

367.  Rules  of  a  fire  department  requiring 
its  members  to  drive  in  the  middle  of  the 
street  when  going  to  a  fire  are  made  for 
the  safety  of  the  men,  teams,  and  vehicles, 
and  do  not  charge  a  driver  of  a  hook  and 
ladder  truck  with  the  use  of  any  greater 
care  and  precaution  for  his  safety  than  if 
the  rule  did  not  exist.  Kansas  City  v. 
McDonald,  60  Kan.  481,  57  Pac.  123,  45:  429 

368.  A  driver  of  a  fire  engine  going  to 
a  fire,  whose  duty  it  is  to  follow  the  di- 
rection of  a  hose  cart  in  front  of  him,  and 
who  must  avoid  all  wagons  and  obstruc- 
tions, cannot  be  held  to  the  same  degree 
of  care  as  an  ordinarj'  driver;  and  where 
he  was  injured  by  being  throAvn  off  the 
engine  in  consequence  of  the  wheel  of  his 
cart  dropping  into  a  hole  over  which  the 
hose  car  passed,  he  was  held  not  guilty  of 
contributory  negligence.  Coots  v.  Detroit. 
75  Mich.  628,  43  K  W.   17,  §:  315 

d.  Notice. 

1.  Of  Defects. 

Effect    of    Notice    on    Contributory    Negli- 
gence,  see    supra,    355-359. 
For  Editorial  Notes,  see  infra,  VII.  §  15. 

Necessity  of. 

See  also  supra,  314. 

For  Editorial  Notes,  see  infra,  VH.  §  15. 

369.  Notice  to  a  city  of  a  dangerous  ex- 
cavation in  a  street  is  not  necessary  to 
make  it  liable  for  injuries  caused  thereby, 
where  the  excavation  was  made  by  em- 
ployees of  the  city  under  proper  authority. 
Wilson  V.  Troy,  135  N.  Y.  96,  32  N.  E.  44, 

18:  449 
Implied. 

To  Person  Injured,  see  a?so  supra,  360. 
In  Bridge,  see  Bridges,  22-25. 
Evidence  of,  see  Evidence,  1765^1767. 
Question   for  Jury  as  to,  see  Trial.  349. 
For   Editorial    Notes,   see    infra.   VII.    §    15. 

370.  It  is  not  incumbent  upon  one  who 
has  sustained  damage  by  reason  of  a  de- 
fect in  a  city  street,  to  prove  that  the  city 
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had  actual  notice  of  the  defect.  Negligent 
ignorance  is  no  less  a  breach  of  duty  than 
wilful  neglect.  There  is  no  excuse  for  lack 
of  knowledge  by  the  city  authorities,  after 
five  or  six  years,  that  a  sidewalk  at  the  cor- 
ner of  two  unfrequented  streets  ends  in  a 
precipitous  ■  descent  of  5  or  6  feet.  Whit- 
field V.  Meridian,   66  Miss.  570,   6   So.  244, 

4:  834 

371.  A  defect  in  a  highway  that  is  dis- 
covered by  only  one  of  a  thousand  or  more 
persons  who  pass  it  in  the  ordinary  pursuit 
of  business  or  pleasure  is  not  notorious 
or  such  as  the  municipality  is  bound  to  take 
notice  of.  Burns  v.  Bradford,  137  Pa.  361, 
20  Atl.  997,  11:  726 

372.  Notice  to  township  officers  of  the 
necessity  of  barriers  or  railings  along  a 
dangerous  place  in  a  highway  is  sufficient- 
ly shown  wh€re  it  appears  that  they  lived 
in  close  proximity  to  the  place  and  some 
of  them  frequentlv  passed  over  it.  Molloy 
V.  Walker  Twp.  77  Mich.  448,  43  N.  W. 
1012,  6:  695 

373.  Evidence  that  a  sidewalk  on  one  of 
the  principal  streets  of  the  town  was  passed 
over  daily  by  one  of  the  selectmen;  that 
it  had  been  for  some  time  in  a  bad  con- 
dition; and  that  several  of  the  planks  com- 
posing it  were  rotten  and  decayed, — is  suf- 
ficient to  take  the  case  to  the  jury,  and  to 
permit  them  to  infer,  that  the  proper  of- 
ficers of  the  town  knew,  or  with  reasonable 
diligence  might  have  known,  its  condition, 
although  no  one  had  previously  noticed  the 
rottenness  of  the  particular  plank  the  break- 
ing of  which  caused  the  injury.  Noyes  v. 
Gardner,    147    Mass.   505,    18   N.   E.   423. 

1:  354 

374.  Notice  to  a  city  of  a  defect  in  the 
condition  of  a  sidewalk  in  the  vicinity  of  a 
certain  point,  without  notice  of  a  defect  in 
a  specific  crosswalk,  is  not  sufficient,  in 
an  action  again.st  the  city  for  an  injury 
caused  by  the  defect  in  such  crosswalk,  un- 
der the  Michigan  statute  requiring  notice 
of  a  defect  in  order  to  fix  its  liabilitv.  Dim- 
das  V.  Lansing,  75  Mich.  499,  42  N.  W. 
1011,  5:  143 

375.  In  order  to  charge  a  corporation  with 
notice  of  a  particular  defect  in  a  sidewalk 
from  its  knowledge  of  the  existence  of  a 
general  one,  the  former  should  be  of  the 
same  character  as  the  latter,  or  so  related 
to  it  that  the  particular  defect  is  a  usual 
concomitant  of  the  treTieral  one.  Shelbv  v. 
Clagott,  46  Ohio  St.  549,  22  N.  E.  407,  5:' 606 

376.  A  notice  given  by  a  corporation  to 
repair  a  sidewalk  is  not,  as  a  matter  of 
law.  an  admission  of  the  existence  of  an- 
other defect  different  in  cliaracter  from  the 
one  directed  to  be  repaired,  or  of  one  liav- 
ing  no  necessary  connection  therewith.     Id. 

377.  Knowledge  of  a  policeman  concern- 
ing a  defect  in  a  street  is  not  such  notice  to 
the  municipality  as  t"  make  it  responsible 
for  damages  resulting  from  the  defect,  in 
the  absence  of  any  stntnte  or  ordinance 
(■hnr!.'iiig  policemen  with  tlm  (liit\'  of  re- 
nairincr  or  lookini:  nftor  tho  streets.  Cleve- 
land V.  Tavne,  72  Ohio  St.  347.  74  X.  V.. 
177,  "  70:  841 


378.  Notice  of  a  defect  in  a  sidewalk  is 
sufficient  when  given  to  a  member  of  the 
council  of  a  city  whose  charter  provides 
that  the  members  of  the  common  council 
shall  be  commissioners  of  highways,  under 
the  Michigan  statute  requiring  such  notice 
to  municipal  corporations  before  they  are 
liable  for  injuries  from  such  defects.  Dun- 
das  v.  Lansing,  75  Mich.  499,  42  N.  W.  1011, 

5:  143 

2.  Of  Injuries. 

Pleading  as  to,  see  Pleading,  24. 

For  Editorial  Notes,  see  infra,  VII.  §  15. 

379.  A  notice  of  a  defect  in  a  highway 
at  which  a  traveler  was  injured,  as  re- 
quired by  the  Wisconsin  statute  (Sanb.  & 
B.  Stat.  §  1339),  if  it  sufficiently  describes 
the  place  in  other  respects,  is  not  invalid  be- 
cause it  states  that  the  injury  was  caused 
by  loose  stones  when  it  was  in  fact  caused 
by  a  stone  partly  imbedded  in  the  road. 
Salladay  v.  Dodgeville,  85  Wis.  318,  53  N. 
W.  696,  20:541 

380.  A  notice  given  to  a  city,  that  the 
cause  of  an  injury  on  a  highway  was  a  pile 
of  stones  extending  into  the  traveled  part 
in  such  grotesque  and  unusual  shape  that 
they  constituted  a  nuisance  by  their  liabil- 
ity to  frighten  horses,  is  not  sufficient  to 
sustain  a  claim  that  the  injury  was  caused 
by  a  collision  with  'the  pile  of  stones. 
Bowes  V.  Boston,  155  Mass.  344,  29  N.  E. 
633,  15:  365 


V.    Discontinuance;    Alteration;     Abandon- 
ment. 

a.  Discontinuance. 

1.  In  General. 

Review  of  Proceedings  by  Certiorari,  see 
Certiorari,    19. 

Conveyance    of    Highways,    see    Deeds,    73. 

Covenant  by  City  to  Keep  Open,  see  Mu- 
nicipal Corporations,  293.       • 

Contract  for  Purchase  of  Bed  of  Street, 
see  Specific  Performance,  18. 

For  Editorial  Notes,  see  infra,  VII.  §§  17- 
19. 

381.  Under  the  charter  of  the  city  of 
Mankato,  Minnesota,  no  street  can  be  va- 
cated unless  authorized  by  the  legal  voters 
of  the  city.  Lamm  v.  Chicago,  St.  P.  M. 
&  0.  R.  Co.  45  Minn.  71,  47  N.  W.  455. 

10:  268 

382.  A  city  may  do  anything  with  its 
streets  not  incompatible  with  the  end  for 
which  streets  are  established,  under  the 
powers  given  by  the  Illinois  general  incor- 
poration act  to  lay  out,  establish,  open, 
alter,  widen,  extend,  grade,  pave,  or  other- 
wise improve  its  streets  and  sidewalks,  and 
vacate  tlie  same.  Mt.  Carmel  v.  Shaw,  1.55 
111.  .-^7,  39  X.  E.  584.  27:  580 
For  benefit  of  private  person. 

383.  An    ordinance   attempting   to   vacate 
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a  street  or  portion  thereof,  for  the  sole 
purpose  of  allowing  a  private  person  to  oc- 
cupy a  portion  for  an  area  and  stairways 
in  connection  with  the  basement  of  a  build- 
ing, is  ultra  vires  and  void,  where  the  only 
statutory  authority  is  a  general  power  to 
lay  out,  improve,  and  vacate  streets.  Smith 
V.  McDowell  ex  rel.  Hall,  148  111.  51,  35 
N.  E.   141,  22:  393 

By  purchase  of  title  to,  by  state. 

384.  The  purchase  by  the  state  of  the 
title  to  land  which  is  subject  to  the  ease- 
ment of  a  highway  does  not  effect  a  merger 
of  the  easement,  since  the  state,  if  it  has 
title  to  the  highway  at  all,  has  it  as  trus- 
tee for  the  public.  People  ex  rel.  Hart  v. 
Marin  County,  103  Cal.  223,  37  Pac.  203, 

26:  659 
In  prison  grounds. 

385.  A  board  of  prison  directors  cannot, 
without  express  authority  of  law-,  close  a 
highway  running  through  the  prison 
grounds,  although  its  existence  furnishes 
facilities  for  evil-disposed  persons  to  pro- 
vide prisoners  with  means  of  escape  or  en- 
dangers prison  disciplins.  People  ex  rel. 
Hart  v.  Marin  County,  103  Cal.  223,  37  Pac. 
a03,  26:  659 
Collateral  attack  on  order  vacating. 

386.  An  order  to  vacate  a  highway  is  not 
subject  to  collateral  attack  on  the  ground 
that  the  petition  asked  for  two  disconnected 
objects,  being  the  vacation  of  one  road  and 
the  opening  of  another, — especially,  where 
it  does  not  appear  that  the  new  road  is  in 
fact  an  alteration  of  the  old  one.  Levee 
Dist.  No.  9  y.  Farmer,  101  Cal.  178,  3&  Pac. 
669,  23:  388 

2.  Rights  of  Individuals. 

Certiorari  to  Review  Decision,  see  Certiorari, 
13. 

Discontinuance  as  a  Taking  of  Property, 
see  Eminent  Domain,  243-245. 

Injunction  to  Prevent  Closing,  see  Injunc- 
tion, 381. 

Failure  to  Plead  Bar  of  Statute  of  Limita- 
tions in  Action  for  Damages  by,  see 
Pleading,  71. 

For  Editorial  Notes,  see  infra,  "VTI.  §  17. 

Vacating  street  in  front  of  party  complain- 
ing. 

387.  The  vacation  of  a  highway  by  the 
board  of  supervisors  without  giving  to  the 
abutting  owners  the  notice  prescribed  by 
statute  is  void.  Moffitt  v.  Brainard.  92 
Iowa.    122,  60  N.   W.   226,  26:  821 

388.  The  grantees  of  lots  under  the  town 
site  act  of  Congress  have  the  right  and 
privilege  to  have  a  street  on  which  the  lots 
abut  forever  kept  open.  Block  v.  Salt  Lake 
Rapid  Transit  Co.  9  Utah,  31,  33  Pac.  229. 

24:  610 

389.  An  abutting  owner  has  an  easonieiit 
in  a  street  dodicated  to  the  public  when  his 
lot  was  piirchasea,  his  right  to  whioli  can- 
not be  taken  away,  even  by  the  l(><;isla- 
ture.  without  compensation:  a  ^alc  can- 
not be  made  of  all  of  it  except  an  alU-y.  for 
the  benefit  of  the  town,  even  if  it  owns  the 


fee.     Moose  v.  Carson,  104  N.  C.  431,  10  S. 
E.  689,  7:  548 

390.  The  enjoyment  of  the  light  and  air 
from  the  highway  is  a  right  in  which  the 
abutting  property  owner  is  protected  by 
a  statute  forbidding  the  closing  of  high- 
ways without  compensation  to  abutting 
owners.  Townsend  v.  Epstein,  93  Md.  537, 
49   Atl.   629,  52:  409 

391.  The  closing  of  a  roadway  left  at 
the  old  grade  for  the  accommodation  of 
abutting  owners,  when  changing  the  sur- 
face of  a  street  to  the  grade  established  by 
the.  legislature  to  fit  it  for  a  bridge  ap- 
proach, so  that  access  from  the  lots  of 
such  owners  to  the  street  i*  cut  off,  gives 
them  no  right  of  action,  although  it  pur- 
ports to  be  done  under  authority  of  the  mu- 
nicipality, given  upon  condition  that  such 
owners  consent,  if  such  authority  was  not 
necessary,  and  there  was  no  intention  to 
change  the  grade  as  established.  Brand  v. 
Multnomah  County,  38  Or.  79,  60  Pac.  390, 
62  Pac.  209,  50:  389 
Vacating  remote  part  of  highway. 

See  also  Eminent  Domain,  391. 

392.  The  discontinuance  of  part  of  a 
street  does  not  entitle  a  landowner  to  any 
damages  if  his  access  to  the  system  of 
public  streets  remains  substantially  unim- 
paired, although  he  finds  travel  less  con- 
venient and  his  shop  has  suffered  by  the 
diversion  of  travel.  Stanwood  v.  Maiden, 
157   Mass.   17,  31   N.  E.  702,  16:  591 

393.  An  injury  to  real  estate  by  cutting 
off  direct  approach  thereto  in  one  direction 
by  discontinuing  a  highway  across  a  rail- 
road at  a  point  not  in  front  of  the  premi- 
ses, even  if  it  is  a  serious  and  permanent 
injury,  is  one  which  the  owner  suffers  in 
common  with  the  rest  of  the  community,  al- 
though in  greater  degree,  and  gives  him  no 
individual  remedy  either  to  recover  dam- 
ages or  to  review  the  order  of  discon- 
tinuance Davis  V.  Hampshire  County,  153 
Mass.  218,  26  N.  E.  848,  11:  750 

394.  The  inconvenience  caused  to  an  abut- 
ting owner  on  a  street  by  discontinuing  an- 
other portion  of  the  street,  making  travel 
to  and  from  his  premises  less  direct,  is 
damnum  absque  injuria,  being  the  same  in 
kind  that  all  the  public  suffers,  and  cannot 
be  regarded  as  damages  within  the  provision 
of  a  statute  providing  for  the  payment  of 
all  damages  consequent  on  the  closing  of 
streets.  Buhl  v.  Fort  Street  Union  Depot 
Co.   98  Mich.  596,  57   N.  W.   829,       23:  392 

395.  Depreciation  in  the  value  of  prop- 
erty by  the  added  inconvenience  of  access 
thereto,  consequent  on  the  vacation  of  a 
part  of  a  street  at  a  point  some  distance 
therefrom,  is  an  injury  not  different  in  kind, 
biit  only  in  degree,  from  that  suffered  by 
the  community  in  general,  and  will  not  sus- 
tain a  right  of  action  for  damages.  Dant- 
r.'-r  V.  Indianapolis  U.  R.  Co.  141  Ind.  604. 
.30  X.  E.  223,  34:  709 

3n().  Damages  for  injury  to  a  property  by 
discontinuing  a  portion  of  the  street  on 
which  it  is  situated,  so  that  traffic  is  di- 
verted from  it,  trade  dinnni>Iied.  and  it< 
value   lessened,   although   access   to   it   still 
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exists  by  a  longer  route,  cannot  be  recovered 
under  a  statute  providing  for  the  payment 
of  damages  sustained  by  the  discontinuance 
of  a  highwav.  Cram  v.  Laconia,  71  N.  H. 
41,  51  Atl.  635,  57:282 

397.  The  permanent  obstruction  of  a 
street  within  200  feet  of  the  property  of 
an  abutting  owner,  cutting  him  off  from 
his  usual  and  only  direct  access  to  the  busi- 
ness portion  of  the  town,  thereby  depre- 
ciating the  value  of  his  property,  inflicts 
special  injury  on  him  for  which  he  may  re- 
cover damages.  O'Brien  v.  (Central  Iron  & 
Steel    Co.    158    Ind.    218,    63    N.    E.    302, 

57:508 

398.  The  vacation  of  a  part  of  a  public 
street  constituting  a  thoroughfare  across  a 
railroad  track,  and  the  erection  of  a  via- 
duct in  another  place,  damages  a  land- 
owner whose  property  is  left  upon  a  blind 
court,  otherwise  than  in  the  same  manner 
as  the  general  public,  and  entitles  him  to 
damages,  although  his  property  did  not 
abvit  upon  the  vacated  portion  of  the  street, 
but  onlv  touched  it  at  one  corner.  Chica- 
go V.  Burckv.  158  HI.  103,  42  N.  E.   178. 

29:  568 

399.  The  right  of  a  landowner  to  dam- 
ages from  the  vacation  of  a  portion  of  a 
street  so  as  to  leave  his  property  upon  a 
blind  court  is  not  affected  by  his  subse- 
quent opening  of  a  street  which  separates 
his  property  from  the  vacated  portion  of 
the  original  street,  as  his  rights  are  fixed 
at  the  time  of  closing  the  street.  Id. 

400.  Owners  of  property  abutting  on  that 
portion  of  a  street  which  is  not  vacated,  but 
which  is  left  in  a  cul-de-sac  by  vacating 
another  part  of  the  street,  if  the  market 
value  of  the  property  is  lessened  thereby, 
are  entitled  to  damages  under  Pa.  act  April 
21,  18.58.  §  6.  giving  the  o\vner  of  land  in- 
jured by  the  vacation  of  a  street  the  same 
right  to  damages  as  if  it  was  injured  by  the 
opening  or  widening  of  a  street.  Re  Melon 
Street.  182  Pa.  397.  38  Atl.  482.  38:  275 
Vacating  strip  on  side  of  highway. 

401.  Under  the  power  given  by  the  Illi- 
nois statutes  to  a  city  to  vac-ate  streets,  it 
may  vacate  a  strip  upon  each  S'ide  of  the 
street  so  as  to  narrow  it.  where  the  pur- 
pose of  narrowing  is  not  for  the  benefit  of 
private  owners,  but  because  it  is  deemed 
that  so  great  a  width  of  street  is  not  re- 
i|uired  for  public  use  and  convenience.  Mt. 
Carmel  v.  Shaw.  155  111.  37.  .39  X.  E.  584. 

27 :  580 

402.  An  ordinance  vacating  a  strip  upon 
each  side  of  a  street  for  the  purpose  of  nar- 
rowing it  is  not  invalidated  by  a  provision 
that  such  strip  is  donated  and  given  to  the 
abutting  lot  owners,  where  the  strip  was 
laid  out  upon  the  original  plat  of  the  city 
by  dedication  from  the  land  owners,  a'^  up- 
i)n  the  vacation  of  such  strip  the  title  of 
the  abutting  nwiiers  tn  <uph  strips  liccninos 
;ili-iilnt<'  l)y  (iprTatinii  nf  law.  and  such  pi'o- 
vi~i(i!i    i~    iii'Tc    -nrplu-a'jc.  Id. 

■in:l.  A  -trcct  line  tiNcd  liv  a  valid  rn-iii- 
iiaiicf  var'tii^L.'  a  -trip  aloiif.'  Imtli  -i.lc-  of 
the  -t'-c't  :i-  nriu'ir.alh"  lai.]  out  a|">plic>  to 
am!    i>    cuiiicidciit    with    tlie    out-iJe    line    of 


such    street   as  mentioned  in   a   subsequent 
ordinance  providing  for  and  locating  a  side 
walk  with  reference  to  such  line.  Id. 

Title  of  abutting  owner  on  discontinuance. 

404.  Where  a  public  street  is  lawfully 
vacated,  the  owner  of  abutting  property 
holds  the  fee  of  the  former  street,  presum- 
ably to  the  center  line,  discharged  from  all 
Ccvsements  in  favor  of  either  the  public  or 
the  owners  of  other  property  abutting  on 
the  street.  Lamm  v.  Chicago,  St.  P.  M. 
&  O.  R.  Co.  45  Minn.  71,  47  N.  W.  455, 

10:268 

b.  Alteration. 

Vacation  of  Strip  on  Side  of  Highway,  see 

supra,  401-403. 
For   Editorial   Notes,   see   infra,  VII.   §§   9, 

18. 

405.  One  side  line  of  a  street  as  dedicated 
to  the  public  will  not  be  affected  by  a 
change  in  the  other  line  by  widening  one 
part  of  the  street  and  narrowing  another 
part.  Madison  v.  Mayers,  97  Wis.  399,  73 
K  W.  43,  40:  635 

406.  A  considerable  change  in  the  loca- 
tion of  a  highway  crossing  under  a  railroad 
trestle,  accompanied  by  a  change  of  the 
course  of  the  road  for  some  distance  there- 
from, is  not  "a  slight  alteration"  which  can 
be  made  by  the  highway  authorities  with- 
out notice  to  the  company,  or  compliance 
with  the  statute  for  laying  out  roads,  so 
as  to  miake  the  companv  responsible  there- 
for. Hill  V.  Port  Roval  &  W.  C.  R.  Co. 
31   S.  C.   393,  10  S.  E."  91.  5:  349 

407.  To  warrant  the  reversal  of  an  or- 
der of  county  commissioners  changing  the 
location  of  a  highway,  under  Mass.  Stat. 
1874,  chap.  305,  for  the  purpose  of  avoiding 
a  grade  crossing  over  a  railway,  it  must 
be  made  to  appear  that  more  of  a  change 
is  ordered  than  is  reasonable  or  necessary 
to  affect  the  desired  object.  Davis  v.  Hamp- 
shire Countv,   153  Mass.  218,  26  N.  E.  848, 

11:750 

c.  Abandonment. 

Abandoned  Highway  as  Defect  in  Title,  see 

Vendor  and  Purchaser,  47. 
For  Editorial   Notes,  see  infra,  VII.  §§   19, 

20. 

By  nonuser. 

For  Editorial  Notes,  see  infra,  \'TI.  §   19. 

408.  Mere  nonuser  of  a  portion  of  the 
width  of  a  street  will  not  work  an  aban- 
donment of  the  public  rights  therein.  Madi- 
son V.  Mavers,  97  Wis.  399.  73  N.  W.  43, 

40:  635 

409.  If  nonuser  of  a  road  may  work  an 
abandonment  of  it,  the  nonuser  must  be 
shown  to  hfive  extended  over  a  period  of 
twenty-one  years.  Kelly  Nail  &  I.  Co. 
V.  Lawrence  Furnace  Co.  46  Ohiq  St.  544. 
■22  X.  E.  (l.sn.  5:   652 

410.  liKlfr  ,1  claim  of  abandonment  of  a 
mail  in  a  municipal  corporation,  proof  that 
no  w  nik  liail  bci-n  done  on  the  road  by  the 
public    authorities    for    fifteen    years;    that 
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the  road  was  at  the  time  in  bad  condition 
and  impassable:  that  it  passed  over  a  steep 
hill,  and  was  difficult  of  use;  that  a  new 
road  had  been  established  in  the  vicinity, 
intended  to  take  its  place;  that  for  eleven 
y«ars  before  suit  was  brought  travel  had 
been  substantially  diverted  to  the  new  road; 
and  that  portions  of  the  old  road  had  been 
fenced  in, — is  not  sufficient  to  show  aban- 
donment by  the  public.  Id. 

411.  No  abandonment  of  the  lawful  high- 
way, or  any  part  thereof,  within  the  mean- 
ing of  a  statute  which  makes  the  entire 
abandonment  of  a  highway  as  a  route  of 
travel  for  five  years  constitute  a  discontin- 
uance, is  made  by  the  diversion  of  public 
travel  for  more  than  five  years  from  the 
true  line  of  the  highway  over  a  steep  hill 
which  the  authorities  had  failed  to  make 
passable,  to  a  way  around  the  hill  cutting 
off  a  section  corner.  Maire  v.  Kruse,  85 
Wis.  302,  55  N.  W.  389,  26:  449 
Reassertion  of  easement. 

412.  An  evident  and  notorious  abandon- 
ment of  a  Dublic  road,  and  the  physical  clos- 
ing thereof  with  the  knowledge  of  the  mu- 
nicipal authorities,  on  the  faith  of  which 
private  parties  have  expended  money  in 
improvements,  constitute  an  estoppel 
against  the  reassertion  of  the  public  ease- 
ment. Baldwin  v.  Trimble,  85  Md.  396,  37 
Atl   176,  36:  489 


VI.  Highway  Officers, 

Liabilitv  for  Injury,  see  supra,  IV.  b.  2. 

Municipal  Liability  for  Acts  of,  see  supra, 
233,  234. 

Right  to  Recover  for  Injuries,  dee  supra,  247, 
248. 

Notice  to,  of  Defects  in  Street,  see  supra, 
372,  377,  378. 

Mandamus  to,  see  Mandamus,  58. 

Liability  for  Injury  to  Employee,  see  Mas- 
ter and  Servant,  111,  233.' 

Liability  for  Acts  of  Employees,  see  Mas- 
ter and  Servant,  628. 

Liability  of  Street  Commissioners,  see  Of- 
■  ficers,   198.    199. 

For  Editorial  Notes,  see  infra,  VIL  §§  2,  11, 
18. 

413.  Limiting  the  class  of  voters  for  road 
commissioners  to  resident  freeholders,  or  ex- 
tending it  to  include  women  and  non- 
residents, is  not  permitted  where  the  Con- 
stitution limits  the  class  of  voters  for  elec- 
tive officers  to  male  citizens.  State  ex  rel. 
Allison  V.  Blake  (N.  J.  Sup.)  57  N.  J.  L. 
6,  29  Atl.  417,  25:   480 

414.  Acts  in  the  nature  of  r(>pairs  to  or 
improvements  of  an  exist iiiir  way  are  with- 
in the  terms  "making  and  repairing,"  in  a 
statute  conferring  power  on  road  commis- 
sioners so  that  in  performing  them  they 
will  act  as  public  officers,  although  the 
work  is  ordered  by  the  county  commission- 
ers, is  unusual  and  extensive  in  character, 
and  provided  for  by  a  special  appropriation 
by  the  town,  and  a  statute  reciuires  towns 
to  complete  roads  aceonling  to   rlie  lay-out 


or  order  of  the  county  commissioners.  Mc- 
Manus  v.  Weston,  164  Mass.  263,  41  N.  E. 
301,  31:  174 


VII.  Editorial  Notes. 

As  to  Collision  on  Highway,  and  Rule  of 
Road,  see  Negligence,  III. 


a.  In  general;  officers. 

§  I.  Generally 

Judicial  notice  of  matters  relating  to  high- 
ways.    4:  38.* 
Private  streams  as.     3:  406.* 
Water  course  as  highways.    3:  610.* 
Use   of  canals  as  highways.     61 :  850. 
As  boundaries  of  grants.     4:  624.* 
Right  to  take  tolls  on  road  within  a  city. 

15:  651. 
Covenant  to  keep  street  open.     3:  581.* 
Damages  for  breach  of  contract  as  to.     53: 

33. 
Municipal  control  over.     4:  623;*  11:  59.* 
Liability  of  a   municipality   for  permitting 

animals  in.    27:  728. 
Power  of  municipality  to  authorize  use  of, 
for  private  drain.     16:715. 
Taxation    for   road   and   highway   purposes, 

8:  304.* 
§  2.  Personal  liability  of  highway  officers  for 

negligence. 
Nature  of   their  office.     22:  824. 
Capacity  in  which  liable.     22:  824. 
Duties  required  of  them.     22:   824. 
Ministerial  duties.     22:  825. 
Foundation  of  liability.    22:  825. 
Principles    exempting    from    liability.      22: 
826. 
General.    22:  826. 
Error  of  judgment.     22:  826. 
Matters  of  discretion.    22:  827. 
Necessity  of  funds,    22:  828. 
Order  of   the  court.     22:  829. 
Necessity  of  notice.     22:  829. 
To  officers.     22:  829. 
To  landowners.     22:  829. 
Principles  sustaining  liability.    22:  830, 
State  decisions.     22:  831. 
For  acts  of  predecessors  or  successors. 

22:  833, 
For  acts  of  employees.     22:  833. 
Adjoining  towns.     22:  834. 
Canals.     22:  834. 
Criminal  liability.     22:  835. 

b.  Establishment. 

§  3.  Generally. 

As  to  Dedication,   see   Dedication,  IV. 

Right  to  take  interest  in  highway  without 
compensation.     7:  549.* 

Delegation  by  city  coun'^il  of  power  to  de- 
termine 'v'idth.  grade,  ma- 
terial, etc..  of  street  or 
sidewalk.     20:  &of^. 

Public    easement    acquireil    bv    prescription. 
1 1  :  55. 
Presumption  of  grant  from  user.  11:  56. 
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Evid«nce  of  user.     11:  56. 
Use  under  claim  of  right.     11:  56. 
Laj-ing  out  across  railroad.     7:  121.* 
As  to  Railroad  Crossings,  see  also  Railroads, 

III. 
Municipal    liability    for    defective    plan    of 
street  construction  as  dis- 
tinguished from  other  de- 
fects.   67:   253. 
General  principles.    67:  253. 
Plan    must   be   formally   adopted.     67: 

256. 
Injury  to  property  rights.     67:  257. 
Interference  with  rights  in  street. 

67:  257. 
•Interference    with     streams.       67: 

258. 
Injury  by  surface  water.     67:  260. 
The  Missouri  cases.     67:  264. 
Injury  to  travelers.     67:  265. 
Defective  streets.     67:  265. 
Defective  walks.    67:  266. 
Defective  bridges.     67:  268. 
C!ourts   denying   liability.     67:  268. 
Liability  of  county  for  injuries  to  real  prop- 
erty from  construction  of 
road.     39:  68. 

c.    Title;    control;     use;    obstruction;    en- 
croachment. 

§  4.  Title;  rights  of  abutting  owners. 

As  to  What  Constitutes  an  Additional  Bur- 
den or  Servitude,  see  Emi- 
nent  Domain,   V.   §    19. 

Title  to  land  taken  for  street.  3:  176;* 
8:  472.* 

Public  right  limited  to  eisement.     1:  493.* 

Ownership  and  control  of  trees  in.     15:  553. 

Ejectment  for  lands  subject  to  easement  of 
highway.     18:  787. 

Ownership  of  fee  in  streets.  4:  622;*  7: 
548.* 

Property  rights  of  adjacent  owners.  1:493;* 
4:  193,*  623;*  10:  276.* 

Rights  of  owner  of  fee.  7:  548;*  8:429,* 
472.* 

Protection  of  abutting  owner's  rights  in 
equity.      7:549.* 

Right  to  light  and  air  from.     22:  543. 

Right  of  abutting  owners  to  enjoin  use  of 
street  for  railroad  pur- 
poses.     5:  373.* 

Injury  to  abutting  owner  from  tracks  in 
the  street  as  damnum  ab- 
sque injuria.     2:  59* 

Use  of,  for  street  railroads;  right  of  owner 
to  compensation.     3:  175.* 

Right  of  action  of  abutting  owner  for  use 
of  highway  by  railroad  or 
street  railroad  company. 
5:  372;*  10:  268.* 

Damages  on  condemnation  of  fee  of  land 
over  which  there  is  an 
pxistiii;;  highway.   15:  413. 

§  5.  Use  by  general  public;  regulations. 

Validity  of  enar'tmonts  re'^triftinfr  u-e  of, 
by    hicyelist.      47:  290. 

R.ight  of  bicyeli>t?  to  use,  generally.  47: 
2^9. 

Tvitrht  of  pnhlie  to  n=o  of  its  entire  width. 
0:94.* 


Permitting  use  of,  for  business  purposes. 
8:  830.* 

Regulation  of  speed  of  vehicles  on  streets. 
36:  305. 
Limitation    of    speed    held    valid.      36: 

305. 
Decisions    incidentally    recognizing    the 
validity    of    such    regula- 
tions.    36:  306. 

License  fee  for  use  of  streets  by  vehicles. 
36:  413. 
Legislative  power.     36:  413. 
Authority  of  municipalitv.     36:  413. 
Authority  beyond  city  limits.     36:  414 
Validity.     36:  415. 

License  to  stand  in  street.     38:  416. 
Scope   of   ordinance.     36:  416. 
Right  to  delegate  power.     36:  416. 
License  necessary.    36:  416. 
Recovery  back  of  fee.     36:  416. 

Lawfulness  of  the  use  of  steam  traction  en- 
gine on.     16:  148. 

Market  regulations  as  to  sales  on.    24:  584. 

Ordinances  as  to  street  parades.  19:  858; 
39:  672. 

Homicide  resulting  from  negligent  use  of 
highway.    61:  279. 

§  6.  Use  by  public  service  corporations. 

Right  to  use  for  railroads.  1:  503;*  2:  59,* 
256;*  5:  371.* 

Improper  use  of,  by  railroad.    6:  254.* 

Use  for  stneet  railroads.     1:  493;*  8:  453.* 
As  to  Obtaining  Consent  for  such  Use, 
see    Street    Railwavs,   IV. 
§§  1,  2. 

Regulation  as  to  motive  power.     10:  176.* 

Obstruction  of  street  by  railroad.     14:  558. 

Privilege  of  using  street  as  a  contract  with- 
in provision  against  im- 
pairing obligation  of  con- 
tract.   50:  142. 

Right  to  transfer  or  mortgage  privilege  to 
use  street  for  telegraph, 
telephone,  or  other  quasi- 
public  purposes.     47:  87. 

Municipal  control  over  public  nuisances  up- 
on public  streets  and  high- 
ways created  by  railroads 
and  other  electrical  com- 
panies.    39:  609. 

Municipal  power  to  impose  conditions  when 
giving  consent  to  railway 
in  street.    36:  33. 

Right  to  lay  gas  pipes  in  streets.     8:  488.* 

Right  to  lay  water  pipes  in.    61:  76. 

Electric  wires  in;  police  regulation  of.  31: 
799. 

Police  regulation  as  to  use  of,  by  electric 
companies.     31:  799. 

Liability  for  injuries  bv  electric  wires  in 
highways.       31 :  566. 

§  7.  Obstructions;   encroachments. 

Prescriptive  right  to   obstruct.     53:  891. 

Obstructions  authorized.     12:  115.* 

Liability  for  obstructing.     10:  473.* 

Loss  of  profits  as  element  of  damages  for 
obstruction  of  highwavs. 
52:  47. 

Liability  of  municipal  corporation  for  per- 
mitting obstructions.  10: 
473,* 
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Liability    of    a    railroad    company    for    ob- 
structing a  highway  cross- 
ing.    18:  154. 
Obstruction   a  misdemeanor.     4:  298.* 
Cruel  and  unusual  punishment  for  obstruct- 
ing.    35:  573. 
Right  of  abutting  owner  to  place  building 
materials    in    street.      19: 
643. 
Obstruction  of  street  or  sidewalk  for  busi- 
ness or  building  purposes. 
14:  556. 
Use   for  loading   and   unloading  goods. 

14:  557. 
For  hack  stand  or  storing  wagons.  14: 

557. 
.For  fair  or  market  purposes.     14:  558. 
Kights  of  railroad  companies.     14:  558. 
Convenient    uses   generally.      14:  558. 
Private    ways.      14:  559. 
Burden  of  proof;   question  of  law  and 

fact.     14:  559. 
Obstruction   of   sidewalks.      14:  559. 
Placing    building    materials    in    street. 
14:  560. 
Mandamus  to  compel  removal  of  obstruction 

from  highway.    6:  161.* 
Mandatory    injunction    for    removal    of   ob- 
structions to.     20:  162. 
EfiFect  of  lapse  ot  time  to  legalize  encroach- 
ment     on      highway.      8: 
829;*   9:94.* 
Right  to  maintain  awnings  in  streets.     26: 

340. 
§  8.  Nuisances. 

Public  nuisances  on  highway.     8:  830.* 
•   Abatement  of.     8:  831.* 
Injunction  to  restrain.     8:  831.* 
Private  right  of  action.    8;  832.* 
Fireworks  in  street  as  nuisance.     16:   395. 
Municipal    power    over    nuisances    affecting 
highways.     39:  649. 
Created  by    street   railroad   and    other 
electrical  companies.      39: 
609. 
Injunction  by  municipality  against  nuisan- 
ces.   42:  814. 
Trees  on,  as  a  nuisance  subject  to  municipal 

control.     39:  670. 
Right    to    compensation    for    property    de- 
stroyed in  abating  a  nui- 
sance on  highway.  19:  196. 
Railway  in  street  as  a  nuisance.    5:  371. 
Presumption  as   to  statutory   authority   to 
commit,  by  alterations  in 
highway.  '70:  584. 

d.  Improvement;  grading;  change  of  grade. 

§  g.  Generally. 

See  also  Public  Improvements,  V. 

Narrowing  streets.     11:59.* 

Widening  streets.     9:  95;*   11:  59.* 

Improvement  of  sidewalks.     11:  60.* 

Charging  expense  of  grading  sidewalk  upon 

abutting    owner.      28:  496. 
Damage  to  abutting  owner  by  first  grading 

and         improvement         of 

street.     23:  658. 
Liable  for  negligent  or  illegal  act.    23: 

658. 
The  effect  of  statutes.     23:  659. 


Constitutions  giving  damages  for  prop- 
erty  injured   or   damaged. 
z3:  659. 
Establishing  grade  on  paper.     23:  660. 
What    is    regarded    as    establishing    a 

grad€.     23:  661. 
Change  from  natural  surface.     23:  661. 
Building  after  establishment  of  grade. 

23:  661. 
The  Ohio  doctrine.    23:661. 
Right   to   impose    on   abutting    owners    the 
duty  or  expense  of  sprink- 
ling, sweeping,  and  clean- 
.  ing   streets   or    sidevfalks. 
24:  412. 
Presumption  as   to   statutory   authority  to 
commit  nuisance  by  alter- 
ations   in    highway.      70: 
584. 
§  10.  Change  of  grade. 
Right   of   abutting   owner   to   damages   for. 

3:  247;*   14:  371. 
As  affecting  railway  tracks,  gas  and  water 

pipes,  etc.     19:  510. 
Power  of  municipality  to  compel  change  of 
grade  of  railway  in  street. 
70:  850. 
Cost  of,  to  avoid  railroad  crossing  at  grade. 
26:  92. 

e.  Condition;   defects. 

§11.  Generally. 

Municipal   liability  for  injury  to  travelers 
from     defective    plan     of 
street  construction  as  dis- 
tinguished from  other  de- 
fects.    67:  265. 
Municipal     corporation     not     an      insurer 
against    accidents    on    its 
streets.     3:  257.* 
Duty  of  municipality  to  keep  streets  and 
sidewalks    in    safe    condi- 
tion.    5:  254;*  10:  734.* 
Who  protected.     10:  737.* 
Right  of  traveler  to  presume  street  is 

safe.     10:  737.* 
Statutory   remedv   for   injury   suffered. 

10:  "737.* 
Notice  of  defect  as  conditional  liability. 
10:  738,*  740.* 
Negligence  in  obstructing.    4:  213.* 

Essentials  of  cause  of  action   for.     4: 
213.* 
Necessity  that  obstruction  be  proxi- 
mate  cause.     10:  477.* 
Effect  of  contributory  negligence  to  de- 
feat.    4:213.* 
Effect  of  knowledge  of  d'efect  in  high- 
way   to    charge    one   with 
contributory       negligence. 
4:  213.* 
Liability   of   municipality   for   condition   of 
I  highway    due  ■  to    acts    of 

independent        contractor. 
36:  126. 
Liability    for   condition    of,    or   injuries    on, 

private  roads.     15:  459. 
Rights    of    children    to    protection    against 
dangerous      condition      of 
highway.     22:  561. 
Statutes    requiring    simplv    safety    for 
travelers.    22:  561, 
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Absence  of  statutory  rules.     22:  562. 
Liability  of  municipality  for  injuries  caused 
by  horse  becoming  fright- 
ened at  object  in  highway. 
15:  365. 
Fright  negligently   caused  by   the  mu- 
nicipality   or    its    agents. 
15:  365. 
Fright  caused  by  third  persons.   15:  366. 
Question  for  jury.     15:  366. 
Objectsi    which    may    impose    liability. 

15:  366. 
Proximate  cause,  care,  notice,  etc.    15: 

367. 
The  Massachusetts  rule.     15:  368. 
Eifect  upon  right  of  recovery,  of  fact  that 
horse       was        frightened 
when  accident  occurred  on 
defective     highway.       18: 
100. 
Where    fright    is    caused   by    defect   in 

highway.     18:  101. 
Duty  of  town  to  provide  for  safety  of 

runaway  horse.     18:  102. 
Fright    occuring    outside    of    highways. 
18:  104. 
tiiability  for  injury  to  person  in  street  from 
fall    of    wall   or   building. 
34:  559. 
Right    of   bicyclist   to   recover   for   injuries 
caused  by  defective  high- 
ways.    47 :  298. 
Reciprocal    duties    of    bicyclists    and    other 
persons  traveling  on  high- 
ways.   47:292. 
Personal   liability    of   highway    officers    for 

negligence.     22:  824. 
Liability   of   counties   for   torts   and   negli- 
gence as  to.     39:  53. 
Duty  of  towns  and  villages  to  keep  in  safe 

condition.      6:  695.* 
Liability  of  landlord  for  condition  of  side- 
walk.    23:  157;    26:  198. 
Liability   of   abutting   owner    for   materials 
falling    into    street.      12: 
189.* 
Liability  of  street  railway  company  for  de- 
fect  in.     52:  448. 
Liability    for   injuries   by    electric   wires   in 

highway.     31:  566. 
Right  of  one  injured  on,  to  proceed  in  the 
first  instance   against   the 
one  ultimately  liable.   16: 
554. 
§  12  Excavations  under  highway. 
Right  to  make.     14:   308. 
Liability  as  affected  bv  consent  of  munici- 
pality.     14:  398. 
Duties  of  one  maintaining.     14:  398. 
Liability    of    municipality    for    injuries    to 
travelers,    caused    by    per- 
sons  using  the    space   un- 
der the  street.     61:  .")83. 
Liability    for    defective    condition.      61  : 
.583. 
In    general.      61:  583. 
"When  defect  not  apparent.     01 :  .580. 
Liabilitv    for   neplifjfent    use.      (>]  :  .IST. 
Necessity   of   notice,      G1:5S9. 
Qiie>ti(iiis   for    jurw      (11:  .ISIK 

Actiiiii    over.    -'-I     Deison    priiuarih' 

liable.      Gl;  r>'Jl. 


§  13.  Snow  and  ice  on  street  or  sidewalk. 
Lot  owner's  duty  to  remove  snow.     10:  178.* 
Right  to  compel  abutting  owner  to  remove 
ice    and    snow    from   side- 
walks.    24:  413. 
Liability  of  municipal  corporations   for  ice 
on    streets    or    sidewalks. 
21 :  263. 
Generally.    21 :  263. 
Effect  of  ordinance.     21:  264. 
Isegligence.     21:  265. 

In  general.    21:  265. 
Notice    of    the    accumulation,    ob- 
struction,  or   defect.     21: 
267. 
Reasonable    time    to    remove.     21: 

268. 
Mere  slipperiness.     21:  268. 
Accumulations     and     obstructions. 

21:  270. 
Ridges  of  snow  and  ice.    21 :  272. 
Structural   defects.     21 :  273. 
New  formation.     21:  274. 
C!ontributing  causes.     21 :  275. 

Adjoining    buildings.      21:  275. 
Awnings.     21:  276. 
Fire  engine.     21:  276. 
Contributory    negligence.      21:  276. 
Question  for  the  jury.    21 :  277. 
Liability  for  permitting  water  to   accumu- 
late   and    freeze    on    side- 
walk   to    the     injury     of 
travelers.     58:  321. 
Of  municipality.     58:  321. 

Where   accumulation  is   caused  by 
defective    construction    of 
street.     58:  321. 
Where  grade  of  street  attracts  the 
water  from  abutting  prop- 
erty.    58:  322. 
Liability  wnen  water  is  cast  onto 
walk        from        adjoining 
building.     58:  323. 
Liability  for  ice  on  walk  from  tem- 
porary causes.     58:  325. 
Where    accumulation    results    from 
act  of  third   person.     58: 
327. 
Of  abutting  owner.    58:  328. 
In  general.     58:  328. 
Water  from  roofs.     58:  329. 
Liability    of    landlord    as    to    third    persons 

on  account  of.    26:  201. 
§  14.  Contributory  negligence. 
As   a   defense   to   action   for    injuries    from 
defective   highway,  gener- 
ally.    10:  740.* 
In  use  of  sidewalk.     10:  250.* 
Effect    of   deviating    from    usual    thorough- 
fare.    17:  124. 
Deviation  from  sidewalk  or  cross  walk 

by   pedestrian.      17:  124. 
Deviation  from   roadway.     17:  125. 
Other  instances.     17:    126. 
I'^vidence  on  question  of.     10:  741.* 
§  15.  Conditions  of  municipal  liability. 
Xi>tice    of    dofect.      5:  144.*    255:*    10:  180,* 
476.*   738.* 
l^-esiimption  of  knowledge  from   length 

of  time.  5:  255.* 
Wliat  notice  suflicient.  5:14,5.* 
Xecessitv  of  actual  notice.     5:  146.* 
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Notice  of  injury  as.     10:  476,*  739.* 
Sufficiency  of  notice.     10:  477.* 

Presentation  of  claims  for  damages.  10: 
739.* 

§  i6.  Pleading  and  evidence. 

Pleading  in  action  for  injury  from  defect  in 
street  or  sidewalk.  10: 
739.* 

Sufficiency  of  general  allegations  of  negli- 
gence as  to.     59:  248. 

Burden  of  proof  as  to  negligence  and  con- 
tributory negligence  in  ac- 
tion against  municipal  cor- 
poration for  damages  from 
defective  highway.  5:  254.* 

Presumption  of  negligence  from  occurrence 
of  accident  to  person  in 
highway.     15:  33. 

f.  Discontinuance;   vacation;   abandonment. 

§  17.  Generally. 

Injury   to   abutting  owner  by  vacation   of. 

26:  662;  39:  68. 
Injuries  to  abutters'  easements  of  light,  air, 
and    access    by    vacating 
street.     14:  370. 
Rights   acquired   as   against   public   by   ad^ 
verse   possession   of  high- 
way.   18:  146. 
§  18.  By  acts  of  public  authorities. 
Right  of  commissioner  to  close.     11:750.* 
Legislative  power.     26:  821. 
Power  of  authorities  to  vacate.    26:  823. 
In  general.     26:  823. 
Of  city  councils.      26:  823. 
Of  road  commissioners.      26:  824. 
Of  the  court.    26:  826. 
Proceedings  in  relation  thereto.     26:  826. 
Effect  of  proceedings  to  change  or  alter  a 

road.    26:  827. 
The  question  of  notice.    26:  828. 
The  necessity  of  viewers.    26:  829. 
The  question  of  utility.    26:  830. 
Irregularities   in   the   proceedings   or  order. 

26:  831. 
Application  to  vacate.    26:  832. 
State  legislation  regarding.    26:  832. 
English  decisions.     26:  839. 
§  10.  By  nonsuer  or  otherwise  than  by  acts 

of  public  authorities. 
Abandonment  in  general.     26:  449. 
Presumption  of  abandonment.    26:  450. 
Title  acquired  by  prescription.    26:  451. 

The    maxim,    Nullum    tempus   occurrit 

regi.    26:  451. 
General  principles  governing  such  title. 

26:  452. 
State  doctrines.     26:  453. 
Equitable  estoppel.     26:  461. 
Effect  of  nonuser  of  road.    26:  462. 
Effect  of  nonuser  of  part.     26:  465. 
Effect    of   encroachments,   obstructions,   etc. 

26:  465. 
New  road  in  place  of  old.     26:  468. 
Laches  of  corporation  officials,     26:  469. 
§  20.  Effect  of  abandonment. 
The  question  of  reversion  of  title.     26:  659. 
The  question  of  damages  and  compoiisation. 

26:  (102. 
Damages  as   personal   property.     26:  665. 
L.R.A.  Dig.— 98, 


HILARY  RULES. 
See  Common  Law,  20. 


HITCHING  POSTS. 


As  Nuisance,  see  Estoppel,  21;   Nuisances, 
135. 


HOGS. 

Having    Infectious    Diseases,    Liability    of 

Seller,  see  Animals,  54. 
Running  at  Large,  see  Constitutional  Law, 

186,  769,  973. 
Health  Regulation  as  to,  see  Health,  14. 
Ordinance  Against  Keeping  in  City,  see  Mu- 
,     nicipal  Corporations,  217. 


HOLDING  OVER. 


By  Tenant,  see  Landlord  and  Tenant,  U.  c 
By  Officer,  see  Officers,  I.  d. 


HOLIDAYS. 


Consideration    of,    in    Computing    Time    to 

Take   Appeal,    see    Appeal    and    Error, 

143. 
Suspension  of  Business  by  Carrier  During, 

see  Carriers,  831-835. 
Presumption  as  to  Law  of  Other  State  as  to, 

see  Evidence,  192. 
Keeping  Saloon  Open  on,  see  Intoxicating 

Liquors,  III.  f. 
Prohibition  of  Business  on,  see  Municipal 

Corporations,  272. 
See  also  Sunday. 

Transaction  of  judicial  business  on. 

See  also  infra,  Editorial  Notes. 

1.  To  issue  an  order  of  attachment  on  a 
legal  holiday  is  not  within  the  prohibitions 
of  the  Nebraska  statutes  against  opening 
court  or  transacting  judicial  business  on 
such  days,  since  the  act  is  purely  ministe- 
rial. Whipple  V.  Hill,  36  Neb.  720,  55  N. 
W.  227,  20:  313 

2.  An  order  made  by  a  judge  on  Sunday  or 
a  legal  holiday,  allowing  an  attachment  in 
an  action  on  a  debt  not  due,  is  void  under  a 
statute  prohibiting  judicial  business  to  be 
transacted  on  such  a  day,  as  such  an  order 
is  a  judicial  determination.  Merchants'  Nat. 
Bank  v.  JafTrav,  36  Neb.  218,  54  N.  W. 
258,  '  19:  316 

3.  The  approval  on  a  legal  holiday,  of  the 
bond  of  an  assignee  for  creditors  by  a 
court  commissioner,  even  if  it  is  a  judicial 
act,  is  not  prohi1)itpd  by  a  statute  declaring 
that  "no  court  shall  be  opened  or  transact 
any  business  ...  on  any  legal  holi- 
day, except  to  instruct  or  discharge  a  jury, 
or   receive   a  verdict   and   render  judgment 
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thereon.      Spaulding   v.   Bernhard,    76   Wis. 
368,  44  N.  W.  643,  7:  423 

4.  The  service  of  a  summons  by  publica- 
tion is  valid,  although  one  of  the  publica- 
tions is  made  on  May  30  (Memorial  Day). 
Malmgren  v.  Phinney,  50  Minn.  457,  52  N. 
W.  915,  18:  753 

5.  An  indictment  is  not  invalid  because 
found  by  a  grand  jury  sworn  and  impaneled 
on  the  statutory  holiday  known  as  Labor 
Day,  in  the  absence  of  any  statutory  pro- 
vision that  the  courts  shall  not  sit  on  a 
holiday.  State  v.  Thomas,  61  Ohio  St.  444, 
56  N.  E.  276,  48:  459 
Exercise  of  option  on. 

6.  The  exercise  of  an  option  which  ma- 
tures on  a  holiday  cannot  be  lawfully  made 
on  the  succeeding  day,  where  the  statutes 
make  no  provision  for  the  suspension  of  gen- 
eral business  on  that  day.  Page  v.  Shain- 
wald,  169  N.  Y.  246,  62  N.  E.  356,      57:  173 

Editorial  Notes. 

Doing  business  on.    7 :  423.* 

As  first  or  last  day  of  time  computed.    49 

203. 
Right  of  school  teacher  to  salary  on.     50 

374. 
How  far  the  law  of  holidays  extends  to  mat 

ters  other  than  those  re 

lating  to  negotiable  paper 

19:  316. 
Judicial  notice.     19:  316. 
As  to  contracts.     19:  317. 
As  to  the  sale  of  intoxicating  liquors. 

19:  317. 
As  to  sitting  of  courts.    19:  317. 
As  to  entry  of  judgment.     19:318. 
As  to  issue  and  service  of  prpcess.    19: 

318. 
As  to  notices.     19:  319. 
As  to  appeals,  service  of  pleadings,  and 

other   acts    in    suits.     19: 

319. 
Acts  of  officers.     19:  320. 
Transfer   of   holiday    from    Sunday    to 

Monday.     19:  320. 


HOLOGRAPHIC  WILL. 


Seal  on,  see  Seal,  3. 

In  General,  see  Wills,  II. 


HOME  PORT. 

Voting  Residence  at,  see  Elections,  32. 


HOMESTEAD. 


I.  The  Expmption  Oonerally. 

a.  Til  General;  Who  may  Claim. 

b.  Til   What  Pmperty. 

e.  l'>1nl)Iishinent  bv  Occupancy. 
n.  Crclifor^'    VA<J)U. 
Jir.  7^)ss;    Alia  11  don  merit. 


rV.  Alienation;    Encumbrance    and    Trans- 
mission of  Exempt  Property. 

a.  Sale  or  Mortgage. 

b.  Transmission  in  Case  of  Death. 
V.  Allotment  and  Setting  Apart. 

VI.  Editorial  Notes. 

Jurisdictional  Amount  in  Suit  to  Restrain 
Seizure  of,  see  Courts,  292. 

Statute  of  Descents  and  Distributions  as  a 
Homestead  Law,  see  Descent  and  Dis- 
tribution, 62. 

Acceptance  of  Highway  Over,  see  High- 
ways, 13,  21. 

Application  of  Payment  to  Preserve,  see 
Payment,  44,  45. 

Assessment  on,  for  Local  Improvements,  see 
Public  Improvements,  209. 

On  Public  Land,  see  Public  Lands,  L,  III., 
V. 

Railroad's  Duty  to  Fence  Homestead  Entry, 
see  Railroads,  78. 


I.  The  Exemption  Generally. 
a.  In  General;  Who  may  Claim. 

Partners,  see  infra,  9. 

Tenant  in  Common,  see  infra,  7. 

Tenants  by  Entireties,  see  infra,  8. 

As  to  Exemptions,  Generally,  see  Exemp- 
tions. 

Exemption  of  Insurance  Money  from  Lien  of 
Mortgagee,  see  Insurance,  1162. 

For  Eflfitorial  Notes,  see  infra,  VT.  §§  1,  4,  6. 

1.  A  daughter  eighteen  years  old  who  is 
living  with  her  father,  giving  to  him  her 
services,  is,  within  the  meaning  of  the  home- 
stead exemption  law,  a  person  dependent  up- 
on the  father  for  support,  though  she  may 
be  physically  able  to  earn  her  own  living. 
Lyons  v.  Andry,  106  La.  356,  31  So.  38, 

55:  724 

2.  A  man  sixty-six  years  of  age,  though 
hale  and  hearty,  is  "aged,"  within  the  clause 
of  the  Georgia  Constitution  (Ga.  Civ.  Code, 
§  5912)  giving  to  every  aged  or  infirm  per- 
son an  exemption  of  his  property  from  levy 
and  sale.  Allen  v.  Pearce,  101  Ga.  316,  28 
S.  E.  859,  39:  710 
Existence  of  family. 

Right  of  Exemption  Generally,  see  Exemp- 
tions, 47. 
See  also  infra,  63,  65. 
For  Editorial  Notes,  see  infra,  VI.  §  1. 

3.  A  husband  and  wife  living  together  con- 
stitute a  "family,"  within  the  meaning  of 
the  word  as  used  in  Fla.  Const.  1868,  art. 
9  (homestead  article),  §  1.  Miller  v.  Fine- 
gan,  26  Fla.  29,  7  So.  140,  6:  813 

4.  A  widow  who  undertakes  to  keep  to- 
gether, care  for,  and  support  the  minor  chil- 
dren of  her  husband  by  a  former  wife,  is 
the  head  of  a  family,  and  as  such  entitled 
to  a  homestead  in  Georgia,  although  she  was 
under  no  obligjation  to  support  them.  Hol- 
loway  v.  Holloway,  86  Ga.  576,  12  S.  E.  943, 

11:518 

5.  Children  who  are  strangers  to  him  in 
blnofl,  and  who  have  no  natural  or  legal  obli- 
gation for  support  on  a  debtor  with  whom 
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they  reside,  are  not  members  of  his  family 
so  as  to  make  him  a  bona  fide  housekeeper 
with  a  family,  entitled  to  a  homestead  ex- 
emption. Bosquett  v.  Hall,  90  Ky.  5(36,  13 
S.  W.  244,  9:  351 

6.  A  brother  who  lives  with  his  sister 
in  a  house  belonging  to  her,  where  they  live 
together  as  one  family,  she  being  depend- 
ent upon  him  for  means  of  living,  is  tne 
head  of  a  family,  within  the  meaning  of 
the  South  Carolina  homestead  laws. 
Moyer  v.  Drummond,  32  S.  C.  165,  10  S.  E. 
952,  7:747 

b.  In  What  Property. 

Widower's  Right  to  Waive  Exemption,  see 
Husband  and  Wife,  91. 

Lien  of  Judgment  on  Homestead,  see  Judg- 
ment, 321. 

For  Editorial  Notes,  see  infra,  VI.  §  2. 

7.  A  tenant  in  common  has  no  homstead 
right  in  the  premises,  under  Teim.  Code, 
§  2935,  exempting  "a  homestead  or  real 
estate  in  the  possession  of  or  belonging  to 
each  head  of  the  family,"  and  §  2936,  giving 
each  head  of  the  family  the  right  to  elect 
where  the  "exemption  shall  be  set  apart, 
whether  living  on  the  same  or  not."  Joyce 
V.  J.  I.  Case  Threshing  Mach.  Co.  89  Tenn. 
337,  16  S.  W.  147,  12:  519 

8.  Real  estate  held  by  husband  and  wife 
jointly  as  tenants  by  entireties  is  subject 
to  the  right  of  homestead  exemption,  under 
Tenn.  Code,  §  2935,  exempting  real  estate 
belonging  to  the  head  of  a  family  to  the 
amount  of  $1,000;  and  the  right  may  be 
claimed  by  the  wife  after  a  decree  of  di- 
vorce by  which  she  is  given  the  homestead. 
Shelton  v.  Orr,  89  Tenn.  82,  16  S.  W.  142, 

12:  514 

9.  A  homestead  exemption  is  allowable  in 
partnership  property,  under  the  South  Caro- 
lina Constitution  as  amended  in  1880. 
Moyer  v.  Drummond,  32  S.  C.  165,  10  S.  E. 
952,  >  7:  747 

10.  Under  How.    (Mich.)    Stat.  §  7721,  a 
lot  and  the  house  thereon  may  be  claimed ' 
by  a  person  as  a  homestead  if  he  resides ! 
therein    and    own?    no    other    property,    in  | 
compliance   with    the    requirements    of   the* 
statute,   although   he  uses  the   property   in 
the  business  of  conducting  a  hotel.     King 
V.  Welbom,  83  Mich.  195,  47  N.  W.  106, 

9:  803 

11.  A  homestead  may  be  claimed  in  a 
house  and  the  village  lot  on  which  it  is 
situated,  although  the  lot  is  in  extent  equal 
to  two  lots  as  the  same  are  platted  on  the 
village  map,  under  a  statute  permitting  a 
homestead  exemption  to  be  claimed  in  a 
quantity  of  land  not  exceeding  in  amount 
one  lot  if  situated  in  a  village;  and  the 
whole  amount  may  be  reserved  from  sale 
provided  it  does  not  exceed  the  value  per- 
mitted by  the  statute.  Id. 

12.  A  separate  building  used  for  business 
purposes,  and  a  stable  used  for  hotel  pur- 
poses, on  the  same  lot  with  a  hotel  which  is 
exempt  as  a  family  homestead,  are  not  part 
of  the  homestead.  Cass  County  Bank  v. 
Weber,  83  Iowa,  63,  48  N".  W.  1067,     12:  477 


13.  The  homestead  exemption  extends  to 
the  entire  building  used  both  for  a  family 
residence  and  a  hotel,  where  no  rooms  used 
exclusively  for  hotel  purposes  could  be 
used  witnout  passing  through  rooms  occu- 
pied by  the  family,  and  the  rooms  used  for 
the  office  and  barroom,  sitting  and  dining 
room,  were  also  in  common  use  by  the 
family.  Id. 

14.  A  judgment  for  the  value  of  an  ex- 
empt building  which  is  appurtenant  to  a 
homestead  will  be  treated  as  a  judgment  for 
exempt  personal  property,  under  Minn.  Gen. 
Stat.  chap.  66,  §  313,  and  be  also  exempt 
from  sale  upon  execution.  Wylie  v. 
Grundy  sen,  51  Minn,  360,  53  N.  W.  805, 

19:  33 

15.  The  owner  of  a  part  of  an  undivided 
block  in  a  city  where  other  blocks  are 
subdivided  into  lots  is  entitled  to  hold  as 
a  homestead  only  a  tract  equal  in  area  to 
the  average  size  of  platted  lots  in  that  part 
of  the  city.  Heidel  v.  Benedict,  61  Minn. 
170,  63  N.  W.  490,  31:  422 

16.  Although  an  estate  in  remainder  can- 
not constitute  a  homestead  and  is  subject 
to  a  judgment  lien,  if  it  becomes  an  estatf 
in  possession  by  detennination  of  the  life 
estate  before  the  creditor  enforces  his  lien, 
the  debtor  may  have  a  homestead  estate  in 
the  property,  which,  if  the  value  does 
not  exceed  the  amount  exempted, — will 
postpone  the  creditor's  right  to  sell  on 
execution  until  the  homestead  right  is  de- 
termined. Stem  v.  Lee,  115  N.  C.  426,  20 
S.  E.  736,  26:  814 
Value  of,  as  afiecting  exemption. 

17.  A  homestead  which  exceeds  $2,000  in 
value  is  not  exempt;  and,  under  Ala.  Code, 
§  2544,  a  widow  may  assert  her  claim  there- 
in in  lieu  of  homestead.  Jackson  v.  Rowell, 
87  Ala.  685,  6  bo.  95,  4:  637 

c.  Establishment  by  Occupancy. 

18.  Improving  premises  with  a  design  to 
use  them  for  a  homestead  is  not  sufficient, 
without  actual  occupancy,  to  give  the 
homestead  character.  First  Nat.  Bank  v. 
Hollingsworth,  78  Iowa,  &75,  43  N.  W.  536, 

6:"32 

19.  Sufficient  occupancy  of  a  house  exists 
to  make  it  subject  to  homestead  exemption, 
if  the  owner  has  repaired  and  cleaned  it 
and  is  engaged  in  moving  his  household 
goods  and  kitchen  furniture  into  it  at  the 
time  of  his  death.  Gill  v.  Gill,  69  Ark.  596, 
65  S.  W.  112,  55:  191 

20.  Merely  raising  a  few  vegetables  on  a 
vacant  lot  is  not  such  occupancy  as  en- 
titles one  entirely  insolvent,  without  abil- 
ity sufficient  to  earn  her  own  support,  and 
without  any  prospect  of  getting  money  to 
erect  a  building  thereon,  to  hold  the  land 
indefinitely  as  a  homestead.  Ware  v.  Hall, 
138  Mich."^70,  101  N.  W.  47,  67:  313 


II.  Creditors'  Rights. 

21.  Although      a      homestead      exemption 
given  to  a  debtor  by  a  provision  of  the  state 
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Constitution  is  not  valid  as  to  a  debt 
existing  at  the  time  the  Constitution  was 
adopted,  if  his  property  is  more  than  suffi- 
cient to  satisfy  such  debt,  the  proceedings 
required  by  law  to  ascertain  that  fact  and 
to  set  aside  the  exemption  in  the  excess 
must  be  followed  by  the  creditor  in  order 
to  make  an  exeection  sale  of  the  property 
valid.  Morrison  v.  Watson,  101  N.  C.  332, 
7   S.   E.   795,  -  1:  833 

22.  The  owner  of  a  homestead  which,  un- 
der N.  C.  Const,  art.  10,  §§  2,  3,  5,  is  "ex- 
empt from  sale  under  execution  or  other 
final  process  obtained  on  any  debt"  during 
his  life,  and,  after  his  death,  during  the 
minority  of  his  children,  or  any  one  of 
them,  and  the  widowhood  of  his  widow, 
unless  she  be  the  owner  of  a  homestead 
in  her  own  right,  may  be  prevented,  by  in- 
junction in  favor  of  a  judgment  creditor, 
from  cutting  timber  trees  on  the  land  for 
any  purpose  other  than  necessary  repairs 
and  improvements  thereon,  if  such  cutting 
would  impair  the  security  of  the  creditor. 
Jones  v.  Britton,  102  N.  C.  166,  9  S.  E.  55, 

4:  178 

23.  Liability  of  lands  exceeding  the 
amount  allowed  for  a  homestead,  for  debts 
of  the  owner,  cannot  be  defeated  as  to  ex- 
isting debts  by  the  simple  surrender  and 
cancelation  by  the  owner  of  his  deed,  and 
the  procuring,  without  valuable  considera- 
tion, of  new  conveyances  to  be  made  to 
his  children.  Campbell  v.  Jones,  52  Ark. 
493,  12  S.  W.  1016,  6:  783 

24.  A  judgment  for  a  tort,  as  well  as  a 
judgment  for  a  contract,  is  included  in 
the  Michigan  constitutional  provision  ex- 
empting homesteads  from  liability  "for  any 
debts  contracted."  Mertz  v.  Berry,  101 
Mich.  32,  59  N.  W.  445,  24:  789 

25.  A  homestead  is  not  exempt  from  a 
note  given  in  renewal  of  notes  outstanding 
when  the  homestead  was  acquired,  the  par- 
ties to  the  notes  being  the  same.  Robin- 
son V.  Leach,  67  Vt.  128,  31  Atl.  32,     27:  303 

26.  The  fact  that  lands  are  situated  in 
two  counties  does  not  prevent  the  court 
from  making  an  order  for  setting  off  a 
homestead  and  selling  the  lands  which  are 
in  excess  of  the  homestead,  to  satisfy  a 
judgment  against  the  owner.  Benton  v. 
Collins,  125  N.  C.  83,  34  S.  E.  242,      47:  33 

27.  An  execution  upon  a  judgment  for  use 
and  occupation  of  real  estate  withheld  un- 
der an  apparent  legal  title  from  one  hold- 
ing a  superior  equitable  title  cannot  be 
levied  upon  other  land  wliicli  (Vfeiulniit  had 
conveyed  to  his  wife  as  a  st.'itutory  home- 
stead by  a  deed  rei^nrdt  d  prior  to  the  rendi- 
tion of  the  iudgment.  Hardy  v.  Gunii,  122 
Ala.  666.  25'  So.  621.  45:  S04 
After  death  of  homesteader. 

28.  A  creditor  se<>kiM!:r  to  sntisfy  a  judg- 
ment which  he  has  rf'.'overed  apainU  the 
administratrix,  out  of  the  homestead  of  her 
intestate,  who  was  the  head  of  t  1k'  fauiily 
residing  in  I'^lorida,  van  claim  Tin  a  ivantaL;-^ 
from  the  faet  that  the  wife  ha-  oh'.'tcii  to 
take  a  chiMV  part  in  li(>it  nf  (l(l\^■(>r.  If  hy 
her  election  '^he  forfeited  lior  dower  interest, 


the  heirs  took  the  entire  homestead.    Miller 
V.  Finegan,  26  Fla,  29,  7  So.  140,  6:  813 

29.  A  judgment  rendered  against  an  ad- 
ministratrix on  an  indebtedness  of  her 
intestate,  not  excepted  from  the  exemption 
provisions  of  the  homestead  provisions  of 
the  Florida  Constitution  of  1868,  was  not 
a  lien  on  the  homestead  of  the  intestate, 
who  was  the  head  of  a  family  residing  in 
Florida.  The  title  to  the  homestead  de- 
scended at  his  death  to  his  heirs  exempt 
from  any  liability  for  the  indebtedness. 

Id. 

30.  Land  occupied  as  a  homestead  by  a 
debtor  and  his  daughter  twenty-seven  years 
old,  during  his  lifetime,  may  be  subjected  to 
the  claims  of  his  creditors  after  his  death 
intestate,  although  the  daughter  continues 
to  reside  thereon,  and  notwithstanding  she 
is  non  compos  mentis,  under  Kan.  Gen. 
Stat.  1899,  chap.  2442,  providing  that  land 
occupied  as  a  homestead  by  an  intestate  at 
the  time  of  his  death,  and  continued  to 
be  so  occupied  by  the  widow  and  children 
after  his  death,  shall  be  exempt  from  dis- 
tribution and  the  payment  of  debts,  §  2444, 
providing  that  in  case  there  is  no  widow 
the  children  shall  be  entitled  therettt,  and 
§  2445,  providing  that  if  the  widow  marry 
again,  or  when  all  the  children  shall  reach 
their  majority,  the  property  shall  be  di- 
vided. Battey  v.  Barker,  62  Kan.  517,  64 
Pac.  79,  56:  33 

3J,  The  use  of  merely  formal  phrases  will 
not  make  a  devise  of  a  homestead  subject 
to  the  payment  of  the  testator's  debts;  to 
do  so,  the  language  employed  must  be  un- 
equivocal and  imperative.  Cross  v.  Ben- 
son, 68  Kan.  495,  75  Pac.  558,  64:  560 


rn.  Loss;   Abandonment. 

Effect  of  Nonoccupancy,   see   supra,   18-20. 
See    also    infra,    54,   69. 
For   Editorial   Notes,   see   infra,   VI.   §§    1, 
7,  8. 

32.  A  building  exempt  from  levy  and 
sale  as  an  appurtenant  of  an  exempt  home- 
stead does  not  lose  its  exempt  character  by 
wrongful  severance  from  the  realty  by  a 
trespasser.  Wylie  v.  Grundysen,  51  Minn. 
360,  53  N.  W.  805,  19:  33 

33.  Where  a  homestead  is  exchanged  for 
land  in  another  state  in  which  no  judg- 
ments exist  against  its  owner,  larger  in 
area  than  the  quantity  to  which  the  laws 
of  such  state  permit  a  homestead  exemption 
to  attach,  the  surplus  beyond  what  may  be 
held  as  exempt  becomes  liable  for  the  debts 
of  the  one  making  the  exchange,  at  the  in- 
stant the  title  vests  in  him.  Campbell  v. 
Jones,  52  Ark.  493,   12  S.  W.  1016,     6:  783 

34.  A  family  homestead  will,  on  dissolu- 
tion of  the  marriage,  remain  in  possession 
of  the  party  holding  the  legal  title  tli^reto, 
discharged  from  all  homestead  rights,  if  no 
other  disposition  is  made  of  it  bv  the  de- 
ere(>.  Pvosholt  v.  Mehus,  3  N.  D.  513,  57 
X.  W.  783.  23:  239 

35.  Kooms  in  a  house  which  stands  on  a 
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homestead  lot  cannot  be  subjected  to  forced 
sale,  on  the  ground  that  the  homestead 
as  to  them  has  been  abandoned,  under  the 
Texas  Constitution  and  laws,  by  which  the 
exemption  is  placed  on  tne  lots,  and  not 
upon  the  improvements.  Ford  v.  Forsgard, 
87  Tex.  185,  27  S.  W.  57,  25:  155 

36.  Renting  for  business  purposes  the 
large  portion  of  a  building  resembling  ordi- 
nary business  structures  and  flush  with  the 
sidewalk  of  a  business  street,  reserving  as 
the  only  home  of  the  family  the  smaller 
part  of  the  second  floor,  will  not  deprive  it 
of  its  homestead  character  under  Okla. 
Stat.  1893,  chap.  34,  §  2,  providing  that  an 
urban  homestead  shall  consist  of  a  lot  or 
lots  and  the  improvements  used  as  a  home 
for  the  family,  and  that  temporary  renting 
shall  not  change  its  character.  De  Ford  v. 
Painter,  3  Okla.  80,  41  Pac.  96,  30:  722 

37.  The  marriage  of  an  infant,  in  whom  a 
homestead  has  vested  upon  the  death  of 
the  original  homesteader  as  his  surviving 
family,  will  terminate  the  homestead  right, 
under  a  statute  providing  that,  upon  the 
death  of  the  homesteader,  the  homestead 
shall  be  for  the  use  of  the  widow  so  long 
as  she  occupies  it,  and  the  unmarried  in- 
fant children  of  the  husband  shall  be  en- 
titled to  a  joint  occupancy  with  her.  Jones 
V.  Crawford,  27  Ky.  L.  Rep.  191,  84  S.  W. 
568,  68:  299 

38.  A  devise  of  land  amounts  to  such  an 
alienation  of  the  property  as  would  pre- 
vent a  homestead  prior  to  the  present  Con- 
stitution of  the  state,  under  S.  C.  Rev. 
Stat.  1893,  §  2130.  Beaty  v.  Richardson,  56 
S.  C.  173,  34  S.  E.  73,  46:  517 

39.  A  claim  of  homestead  is  barred  by  a 
sale  of  the  land  for  taxes,  under  the  pro- 
vision of  the  South  Carolina  Constitution 
which  declares  that  "no  property  shall  be 
exempt  from  attachment,  levy,  and  sale  for 
taxes,"  etc.  Shell  v.  Duncan,  31  S.  C.  547, 
10  S.  E.  330,  5:  821 
Abandonment. 

Right   to   Recover  Interest   after  Abandon- 
ment, see  Husband   and  Wife,   93. 
For  Editorial  Notes,  see  infra,  VI,  §  7. 

40.  Under  N.  C.  Const,  art.  10,  §  2,  giving 
a  homestead  right  in  real  estate  not  ex- 
ceeding $1,000  in  value,  "owned  and  occu- 
pied by  any  resident  of  this  state,"  a  person 
who  moved  with  his  family  out  of  the  state 
for  the  purpose  of  cultivating  his  wife's 
land  there,  and  to  make  it  his  home  until 
he  got  the  property  there  in  order,  which 
he  thought  would  take  about  two  years, 
and  then  return,  is  not,  while  so  living  out 
of  the  state,  although  returning  two  or 
three  times  a  year  for  the  purpose  of  pur- 
chasing supplies  and  looking  after  property 
left  there,  a  resident  entitled  to  a  home- 
stead in  North  Carolina.  Lee  v.  Moseley, 
101  N.  C.  311.  7  S.  E.  874,  2:  106 

41.  A  fugitive  from  the  state  intending 
to  return  as  soon  as  a  criminal  proceeding 
against  him  is  dropped,  while  his  wife  and 
cliildrcn  remain  on  ilie  family  homestead, 
(Iocs  iK'i  ei-ase  to  be  a  resident  of  the  state 
within  the  protection  of  the  homestead  from 


attachment    by    his    creditors.      Chitty    v. 
Chitty,  118  N.  C.  647,  24  S.  E.  517,     32:  394 

42.  Mere  absence  of  a  wife  from  the  fam- 
ily homestead  for  three  years  without  claim- 
ing any  homestead  interest  in  the  prop- 
erty, while  the  husband  remains  in  constant 
occupancy  of  the  land  and  home,  is  not 
enough  to  show  abandonment  by  the  wife 
of  her  homestead  rights.  Rosholt  v.  Mehus, 
3  N.  D.  513,  57  N.  W.  783,  23:  239 

43.  A  homestead  exemption  was  not  lost 
by  failure  to  actually  reside  upon  the  prop- 
erty, where  the  homesteader  left  the  place 
because  his  house  was  blown  down  by  a 
storm,  and  lived  with  a  son  at  a  short  dis- 
tance, but  visited  his  place  every  day,  and 
continued  to  cultivate  garden  truck  upon 
it,  by  which  he  earned  his  living.  Lyons  v. 
Andry,  106  La.  356,  31  So.  38,  55:  724 
Death  of  members  of  family. 

For  Editorial  Notes,  see  infra,  VI.  §  1. 

44.  The  death  of  all  the  members  of  his 
family  except  himself  does  not  deprive  the 
householder  of  his  right  to  a  homestead 
which  has  been  duly  set  apart  to  him  as 
the  head  of  a  family,  to  "hold  for  himself 
and  family."  Wilkinson  v.  Merrill,  87  Va. 
513,  12  S.  E.   1015,  11:  632 

45.  Subsequent  loss  of  his  family  will  not 
terminate  a  legally  acquired  homestead  ex- 
emption of  one  who  continues  to  occupy 
the  premises  as  a  housekeeper.  Stults  v. 
Sale,  92  Ky.  5,  17  S.  W.  148,  13:  743 

46.  The  loss  of  the  family  after  acquir- 
ing a  homestead  will  not  terminate  the 
homestead  right.  Gowdy  v.  Johnson,  104 
Ky.  648,  47  S.  W.  624,  44:  400 


IV.    Alienation;    Encumbrance    and    Trans- 
mission   of    Exempt    Property. 

a.  Sale  or  Mortgage. 

Acknowledgment  of  Conveyance  of,  see 
Acknowledgment,   22. 

Effect  of  Conveyance  to  Wife  on  Exemption 
of,   see   Bankruptcy,   18. 

Husband's  Vested  Right  as  to,  see  Consti- 
tutional  Law,    140-147. 

Husband's  Right  to  Dedicate,  for  Street,  see 
Dedication,   33. 

Effect  of  Divorce,  see  Divorce  and  Separa- 
tion, 104. 

Estoppel  of  Wife  to  Set  Up  Invalidity  of 
Contract  for  Sale  of,  see  Estoppel,  92. 

Conveyance  of,  in  Fraud  of  Intended  Wife, 
see  Husband  and  Wife,  172,  173. 

Exemption  of  Proceeds  of  Insurance  from 
Lien  of  Mortgagee,  see  Insurance,  11G2. 

Lien  of  IMutual  Insurance  Company  on,  see 
Insurance,  27. 

Mechanic's  Lien  on,  see  IMeclianics'  Liens,  43. 

For  Editorial  Not^es,  see  infra,  VI,  §§  ."?-;■).  7. 

47.  To  make  the  assignment  of  a  home- 
stead effectual  by  estoppel,  the  estoppel 
must  operate  as  to  both  the  liusliaiul  and 
wife.  Law  v.  Butler,  44  ]Minn.  -1S2.  4(i  X. 
W.  53.  !):  9M 

48.  No  act  of  a  wife,  unless  aiiKiuiilinu  ti) 
an   estoppel   or   afllxing   her   siguatiue,    ean 
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make  her  husband's  assignment  of  a  home- 
stead effectual.  Id. 

49.  A  conveyance  by  a  man  to  his  wife  of 
his  separate  real  estate  upon  which  he  has 
declared  a  homestead  gives  her  the  legal 
title  subject  to  the  homestead  rights,  and 
is  not  within  Cal.  Civ.  Code,  §§  1242,  1243, 
which  require  an  instrument  conveying  or 
incumbering  the  homestead  to  be  executed 
or  acknowledged  by  both  husband  and  wife. 
Burkett  v.  Burkett,  78  Cal.  310,  20  Pac.  715, 

3:  781 

50.  A  conveyance  by  a  husband  to  his 
wife  of  property  occupied  by  them  as  a 
homestead,  which  is  of  less  value  than 
$1,000,  by  a  deed  which  is  not  signed  or  ac- 
knowledged by  her,  is  ineffectual  to  pass 
any  estate  therein,  under  an  act  providing 
that  no  conveyance  of  the  homestead  estate 
shall  be  valid  unless  the  same  is  in  writing 
subscribed  by  the  householder  and  his  wife. 
Kitterlin  v.  Milwaukee  Mechanics  Mut.  Ins. 
Co.  134  111.  647,  25  N.  E.  772,  10:  220 

51.  To  render  a  conveyance  of  homestead 
property  of  less  value  than  $1,000  effectual 
to  convey  any  interest  in  the  land  in  which 
the  homestead  exists,  it  must  be  sufficient  to 
operate  as  a  conveyance  of  the  homestead 
itself,  under  the  Illinois  homestead  act  of 
1873.  Unless  the  homestead  estate  passes  or 
is  relinquished,  the  deed  is  ineffectual  for 
any   purpose.  Id. 

52.  A  general  power  of  attorney  given  by 
a  wife  to  her  husband  and  duly  recorded  is 
not  sufficient  to  express  her  consent  to  a 
mortgage  of  their  homestead  by  him,  under 
a  constitution  and  statutes  requiring  their 
joint  consent  to  its  alienation  or  encum- 
brance. Wallace  v.  Travelers'  Ins.  Co.  54 
Kan.   442,   38   Pac.   489,  26:  806 

53.  The  foreclosure  of  a  mortgage  on 
property  cannot  be  contested  by  the  wife 
of  a  subsequent  owner  who  expressly  as- 
sumed the  payment  thereof,  on  the  ground 
that  it  is  a  family  homestead,  although  it 
was  obtained  in  exchange  for  a  former 
homestead.  Sheldon  v.  Pruessner.  52  Kan. 
579,  35  Pac.  201,  22:  709 

54.  The  conveyance  in  fee  of  land  held 
as  a  homestead,  which  is  subject  to  a  judg- 
ment lien,  will  not  destroy  the  exemption  of 
the  land  from  sale  under  an  execution  on 
such  judgment  during  the  homesteader's 
life,  and,  after  his  death,  during  the  minor- 
itv  of  his  youngest  child.  Stern  v.  Lee. 
115  N.  C.  426,  20  S.  E.  736,  26:814 

.55.  A  plodgo  of  property  insured  in  a  mu- 
tual insurance  company  as  security  for  pay- 
ment of  the  owner's  share  of  the  debts  and 
liabilities  of  the  company  is  a  mortgage 
within  the  moaning  of  a  statute  restrictiTig 
the  modes  of  waiving  hi)inestead  rights  to 
alienation  or  innrtL^nge  of  the  property. 
Farmers'  ATut.  Ins.  Asso.  v.  Burch,  47  S.  C. 
45.3.   25   S.   E.   211.  34:  Sdfi 

56.  A  sale  f)f  a  liomostend  under  order  of 
a  prohato  rourt.  for  the  liciipfif  of  iiiiiioi- 
cliil(lT-on  wlio  riijoy  it  ns  n  (losrpiulod  nr 
transmitted  homostond  frniii  tlie  deroii^ci' 
honipsloadfr.  is  not  in  violatinii  nf  Ark- 
Const,  art.  9,  §  6,  j^iviiiLT  tlicm  nii  intcrc-i 
in  the    rents   and   prolits   of   the   homestead 


during  minority,  and  providing  that  on  the 
widow's  death  all  of  the  homestead  shall 
be  vested  in  them.  Merrill  v.  Harris,  65 
Ark.  355,  46  S.  W.  538,  41:  714 

57.  A  contract  by  the  owner  of  a  home- 
stead under  which  a  third  person  is  to  set 
out  and  cultivate  peach  trees  in  considera- 
tion of  half  of  the  crop  for  any  two  years 
during  a  term  of  ten  years,  the  trees  to  be- 
come the  property  of  such  owner,  is  not  in- 
valid because  not  signed  by  his  wife,  as  a 
conveyance  of  any  homestead  right  or  as  an 
interruption  of  the  possession  of  the  home- 
stead. Dickey  v.  Waldo,  97  Mich.  255,  56 
N.  W.  608,  23:  449 

58.  A  claim  of  a  homestead  exemption 
may  be  asserted  in  property  which  was  con- 
veyed to  defraud  creditors,  after  such  con- 
veyance has  been  set  aside  at  the  suit  of  a 
creditor  and  the  land  declared  subject  to  his 
judgment.  Kennedy  v.  First  Nat.  Bank, 
107  Ala.  170,  18  So.  396,  113  Ala.  279,  21 
So.  387,  36:  308 

59.  A  verbal  promise  to  give  security  can- 
not create  a  mortgage  lien  upon  a  home- 
stead. King  V.  Welbom,  83  Mich.  195,  47 
N.  W.  106,  9:  803 

b.  Transmission  in  Case  of  Death. 

Rights  of  Creditor  after  Homesteader's 
Death,  see  supra,  28-31. 

Dower  of  Son's  Widow  in  Mother's  Home- 
stead Right,  see  Dower,  13. 

Widower's  Right  to  Waive  Exemption,  see 
Husband  and  Wife,  91. 

For  Editorial  Notes,  see  infra,  VI.  §  7. 

60.  The  heir  of  the  owner  of  a  home- 
stead in  which  his  surviving  wife  has  a  life 
estate  under  the  Iowa  homestead  law  of 
1879,  §  17,  has  a  vested  interest  in  the  prop- 
erty which  he  can  convey  during  the  ex- 
istence of  the  life  estate.  Schuyler  v.  Han- 
na,  31  Neb.  307,  47  N.  W.  932,  11:  321 

61.  The  term  "heirs,"  in  Fla.  Const,  art.  9, 
(homestead  article),  §  3,  includes  an  adult 
son,  and  an  adult  grandson,  the  son  of  a 
daughter  deceased  at  the  death  of  the  head 
of  the  family,  notwithstanding  they  were 
not  at  his  death  living  at  the  home  place. 
Miller  v.  Finegan,  26  Fla.  29,  7  So.  140, 

6:  813 

62.  Residence  by  the  heirs  on  the  home- 
stead of  the  ancestor  after  his  death  is  not 
necessary  to  continue  the  exemption  of  it 
from  his  debts.  Id. 

63.  A  minor  child  who  resides  with  her 
grandparents  under  such  circumstances  that 
she  becomes  in  fact  dependent  upon  them 
and  they  become  morally  responsible  for 
her  nurture  becomes  a  member  of  their 
family,  within  the  meaning  of  the  home- 
stead provision  of  the  Constitution,  without 
formal  adoption;  and  this  is  true,  even 
t  hough  her  father,  who  is  divorced  from  her 
mother,  still  lives  and  has  a  decree  of  court 
uwardiiiir  her  custody  to  him.  Cross  v.  Ben- 
^(.n.  68  Kan.  495,  75  Pac.  558,  64:  560 

64.  The  constitutional  exemption  of  a 
'idnipstead  from  forced  sale  under  process  of 
law  may  survive  to  the  family  of  its  owner 
after  his  death.  Id. 
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Rights  of  widow. 

For  Editorial  Notes,  see  infra,  VI,  §  7. 

65.  If  a  husband  and  wife  occupy  a  tract 
of  land  belonging  to  him  as  a  homestead, 
she  is  the  family  of  the  owner,  within  the 
meaning  of  the  Constitution;  and  his  death 
does  not  deprive  her  of  the  right  to  con- 
tinue to  be  so  designated,  in  order  to  main- 
tain thet  homestead,  to  which  she  takes 
title,  and  which  she  continues  to  occupy, 
free  from  forced  sale  under  process  of  law 
for  the  payment  of  his  debts.  Cross  v.  Ben- 
son, 68  Kan.  495,  75  Pac.  558,  64:  560 

6(5.  Upon  the  death  of  her  husband,  a  wife 
may  elect  to  take  title  under  his  will  to 
their  homestead,  which  she  continues  to 
occupy,  without  subjecting  it  to  the  pay- 
ment of  his  debts.  Id. 

67.  A  homestead  right  is  not  necessarily 
terminated  by  the  dissolution  of  the  com- 
munity by  the  death  of  one  of  the  spouses, 
under  La.  Const.  1898,  art.  244.  Lyons  v. 
Andry,  106  La.  356,  31   So.  38,  55:  724 

68.  The  holder  of  a  homestead  who  is 
without  children  can  legally  dispose  of  it  by 
last  will  and  testament,  under  Fla.  Const. 
1885,  art.  10,  §  4,  subject,  however,  where 
such  disposition  is  made  by  the  husband,  to 
the  widow's  right  to  dower  therein  as  pro- 
vided for  by  statute.  Purnell  v.  Reed,  32 
Fla.  329,  13  So.  874,  21:  839 

69.  A  married  woman  does  not  by  aban- 
doning her  husband  and  living  apart  from 
him  in  another  state,  even  though  in  adul- 
tery, forfeit  her  right  to  his  homestead,  un- 
der Ark.  Const.  1874,  art.  9,  §  6,  providing 
that  if  the  owner  of  a  homestead  die  leaving 
a  "widow,"  the  same  shall  be  exempt,  and 
the  rents  and  profits  thereof  shall  vest  in 
her  during  her  natural  life.  Duffy  v.  Harris, 
65  Ark.  251,  45  S.  W.  545,  40:  750 

70.  Orders  and  proceedings  to  set  apart  a 
homestead  to  a  widow  and  children  are  not 
made  invalid,  where  the  court  has  juris- 
diction otherwise,  by  the  fact  that  a  peti- 
tion of  the  widow  therefor  was  not  filed  at 
the  right  time  and  was  not  based  on  the 
right  sections  of  the  Alabama  Code.  Thomp- 
son V.  Thompson,  91   Ala.  591,  8   So.  419, 

11:  443 


V.   Allotment   and   Setting   Apart. 

Taxation  of.  see  Taxes,  241. 

See   also   supra,   70. 

For  Editorial  Notes,  see  infra,  VI.  §  9. 

71.  The  appointment  of  commissioners  to 
set  off  a  homestead  may  be  made  by  the 
clerk,  when  instructed  by  the  court,  as  the 
clerk  is  but  the  hand  of  the  court  in  the 
matter.  Benton  v.  Collins,  125  N.  C.  83,  34 
S.  E.  242,  47:33 

72.  An  allotment  of  a  homestead  and  a 
sale  of  the  excess  of  the  own^er's  lands  by  a 
commissioner  may  be  ordered  by  a  court  of 
equity,  when  it  has  control  of  the  lands  and 
all  the  parties  interested  are  before  tli'^ 
court.  Td. 

73.  A  mistake  of  mere  judgment  with  re- 
spect  to  the  value   of  the   lands   set   apart 


for  a  homestead  will  not  be  ground  of  im- 
peaching the  determination  by  which  the 
homesteau  was  set  aside.  Gowdy  v.  Johnson, 
104  Ky.  648,  47  S.  W.  624,  44:  400 

74.  An  increase  in  the  value  of  a  home- 
stead will  not  authorize  a  revaluation  and 
reassignment, — at  least  when  there  has  been 
no  rapid  or  extraordinary  increase  of  value, 
or  any  unreasonable  outlay  an  the  premises. 

Id. 


VT.  Editorial  Notes. 

§  I.  Generally. 

Meaning  of  the  word  "family."    6:  813;*  7: 

747.* 
Head  of  family,     11:  518.* 
Protection   of   marital   rights   of   wife.      9: 

804.* 
Husband's  insurable  interest  in  homestead. 

66:  660. 
Right,  how  secured.    2:  106.* 
Effect  of  removal  from  state.    2:  107.* 
How  far  defeated  by  loss  of  family.     13: 

743.* 
Injunction  against  sale  of,  under  exeeutior. 

30:  100. 
Exemption   of  portion   of  building;    use   of 

portion   for   business   pur- 
poses;    effect    of    renting 

portion;      double      house. 

12:  477.* 
§  2.  In  what  property. 
In  partnership  land.     28:  105. 
In  estate  held  in  common.     12:  519.* 
In  land  held  under  estate  by  entireties.    30: 

313. 
§  3  Liens  as  affecting. 
Lien  of  judgment  upon.     11:  705.* 
Mechanic's  lien  on.     9:  805.* 
Enforcement     of     mechanic's    lien     against 

building  only  erected  upon 

homestead  lands.     62:  375. 
§  4.  Exchange;  proceeds  of  sale. 
Exemption  of  property  obtained  in  exchange 

for  homestead.     19:  38. 
Exemption  of  proceeds   of  homestead   sold 

for  reinvestment.     19:  36. 
Exemption  of  proceeds  of  sale  of  homestead. 

19:  39. 
§  5.  Conveyance  of,  or  contract  relating  to. 
Contract  by   husband   alone.     9:  804.* 
Conveyance  of.     9:  805.* 
Restrictions  on  alienation.'    10:  220.* 
Foreclosure  of  mortgage  on.     9:  805.* 
Effect   of  conveyance   by   husband  to   wife. 

69:  379. 
§  6.  Exemption  from  liability  for  torts. 
Generally.     24:789. 
Fine  or  costs.     24:  790. 
"Official  bonds."    24:  790. 
§  7.  Rights  of  child  in  parent's  homestead. 
Rights  during  lifetime  of  owner.     56:  34. 
The  general  rule.     56:  34. 
As  affected  by  conveyances  and  encum- 
brances by  owner.     56:  34. 
Ge-nerally.     56:  34. 
The    rule    under    special    statutory 

provisions.     56:  36. 
As  affected  by  disposition  of  estate  by 

Will.     56:  38. 


1560 


HOMICIDE. 


Descent  or  continuance  to  family.     56:  40. 
Provisions  for — their  purpose  and  pol- 
icy.    56:  40. 
Under   the   usual   and   ordinary    provi- 
sions.    56:  42. 
Under  provisions  conferring  title.     56: 

44. 
Of  homestead  in  community  property. 

56:  46. 
Dependence    of   right    on    existence    of 
widow.     56:  47. 
Governed  by  what  law.    56:  47. 
The  selection  or  setting  apart.     56:  48. 
Under  general  provisions — necessity  of 

56:  48. 
Under   laws   providing   for   setting   off 
after  death  of  owner.    56: 
49. 
Purpose,  construction,  and  effect  of 

such  laws.     56:  49. 
Methods  of.    56:  51. 
Who  are  children  entitled  to  take.     56:  52. 
Minor  children.     56:  52. 
Adult  children.     56:  53. 
Unmarried    daughters    remaining    \yith 

family.     56:  54. 
Adopted  children.    56:  54, 
Grandchildren.    56:  54. 
Illegitimate  children.     56:  55. 
Constituent  part  of  family.    56:  55. 
Necessity    of    indebtedness    or    insolvency. 

56:  56. 
Against  what  debts  a  protection,     56:  57. 
The  general  rule.     56:  57. 
Exceptions.     56:  59. 
In  what  property  claimed.     56:  60. 
As  affected  by  title  or  estate  of  parent.    56: 

61. 
As  affected  by  domicil  of  child.    56:  62. 
Rights  acquired  with  relation  to  other  in- 
terests.    56:  62. 
Generally.    56:62. 
As  against  creditors.    56:  62. 
As  against  executors  or  administrators 
of    the    deceased    parent. 
56:  63. 
As  against  heirs.    56:  65. 
As  against  the  widow.    56:66. 

To    joint    or    common    enjoyment. 

56:  66. 
With  reference  to  right  of  dower. 

56:  67. 
With      reference      to      community 

homesteads.     56:  69. 
Under    laws   passing   title    to    chil- 
dren.    56:  69. 
Effect  of  remarriage.     6G:  70. 
As  against  the  surviving  husband.     56: 
70. 
Effect  of  alienation  or  encumbrance  by  sur- 
vivor.    56:  71. 
When    surviv(jr    has    su|)erinr    right    or 

title.     56:  71. 
When   children   have  aji    inlieieiit   right 

or  estate,     ilfi:  72. 
When    homestead    was    in     rdinmunity 
properl  v.     .If!:  T.'i. 
Effect  of  sale  Mil.jfcl    In  huini-t  end.     r,(i:  74. 
Waiver  of  release   of  boniest  rad.      ."iti:  76.         | 
Ey  parent  or  survivor.     r)(i:  7(i.  I 

Bv  child  or  guardian.     ,56:  77.  ' 


Partition.     56:  77. 

General  rules  as  to.     56:  77. 
Of  community  property.     56:  79. 
Abandonment.     56:  80. 

During  life  of  both  parents.     56:  80. 
By  surviving  parent.    56:  81. 

Different  rules  as  to  effect,    56:  81. 
What  constitutes.     56:  82. 
By  stepfather  or  stepmother.     56:  84. 
By  child  or  children.    56:  84. 

The  question  as  to  effect  of.     66: 

84. 
What  constitutes.     56:  85. 
Termination.     56:  86. 

How  effected.     56:  86. 

By  expiration  of  the  prescribed  period. 

56:  86. 
Effect  of.     56:  87. 
§  8.  Effect  of  divorce. 

Husband's  claim  to  homestead  where  decree 
of  divorce  is  silent.     23: 
239. 
Wife's  claim  to  homestead  where  decree  of 
divorce  Is  silent.     23:  239, 
Decree  awarding  homestead.     23:  240. 
§  g.  Revaluation  or  reassignment  of. 
When  the  question  arises.     44:  400. 
Change  from  fluctuation  in  prices.     44:  400. 
Change   from   improvements   and   additions. 

44:  402. 
Homestead  in  decedents'  estates.    44:  402. 


HOMICIDE. 


I.  In  General, 
n.  What  Reduces  Crime  to  Manslaughter, 
in.  Excusable  or  Justifiable  Homicide. 

a.  In  General. 

b.  Self-Defense. 
rV.  Editorial  Notes, 

Sufficiency  of  Objection  to  Charge  as  to 
Degree  of,  see  Appeal  and  Error,  329. 

Prejudicial  Error  on  Trial  for,  see  Appeal 
and  Error,  909,  941,  960a,  1072,  1100, 
1101,  1141. 

Bail  in  Case  of,  see  Bail  and  Recognizance,  5. 

Of  Passenger,  see  Carriers,  140. 

By  Deputy  IMarshal,  see  Conflict  of  Laws, 
248. 

Conspiracy  to  Commit,  sec  Trial,  162. 

In  Pursuance  of  Conspiracy,  see  Conspiracy, 
12,  and  also  infra,  IV. '§  11. 

Liability  of  Coconspirators,  see  Criminal 
Law,  48,  49. 

Power  of  United  States  to  Punish  for 
Conspiracy  to  Murder  within  a  State, 
see   Courts,   372. 

Jurisdiction  of,  see  Courts,  456. 

Locality  of  C:rime  of,  see  Courts.  49,  50. 

As  Offense  against  State  and  L^nited  States, 
see  Criminal  Law,  178. 

Sufficiency  of  Record  in  Pro&e<>ution  for.  see 
Criminal  Law,  283. 

Governed  by  Law  of  What  Date,  see  Crim- 
inal Law,  6. 

Solicifaiion  tn  Commit,  see  Criminal  Law. 
41. 

Ciiniinal  Liability  for  Encouraging  Com- 
mission of,  see  Criminal  Law,  56,  57. 
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Commencement  of  Prosecution  in  One 
County  'as  Bar  to  Subsequent  Pro- 
ceedings in  Another,  see  Courts,  47. 

Former  Jeopardy  as  Bar  to  Prosecution,  see 
Criminal  Law,  146,  163. 

As  Affecting  Right  to  Inherit,  see  Descent 
and  Distribution,  9-14. 

Presumption  as  to  Sanity  in  Case  of,  see 
Evidence,  331,  332,  336,  338. 

Admissibility  of  Dying  Declarations,  see 
Evidence,  X.  1. 

Evidence  of  Threats,  see  Evidence,  X.  i. 

Sufficiency  of  Proof  of,  see  Evidence,  2377- 
2382. 

Variance  in  Proof  as  to,  see  Evidence,  2424. 

Evidence  of  Reputation  of  Accused  for  Peace 
and  Quietness,  see  Evidence,  1747. 

Evidence  of  Reputation  of  Deceased,  see 
Evidence,  1750-1752. 

Evidence  of  Other  Crimes,  see  Evidence, 
1998,  2001,  2003-2006,  2008,  2009,  2011. 

Evidence  as  to  Sanitv  of  Accused,  see  Evi- 
dence, 1312,  1314,"  1773. 

Evidence  of  Confessions  on  Trial  for,  see 
Evidence,   VIII. 

Evidence  in  Explanation  or  Rebuttal,  see 
Evidence,  2023,  2024. 

Proof  of  Motive  for,  see  Evidence,  1785, 
1786. 

Evidence  on  Trial  for  Generally,  see  Evi- 
dence, 1017,  1539,  1585-1590,  1727,  1778, 
1933,  1935,  2059,  2124,  2126,  2144,  2145. 

Indictment  for,  see  Indictment,  etc.,  17,  46, 
86-92,  97,  98,  128,  129. 

Of  Insured;  Effect  on  Right  to  Recover,  see 
Insurance,  974,  975,  1192,  1221,  1222, 
1236,  1237. 

Of  Insured  While  Attempting  to  Escape 
from  Personal  Difficulty,  see  Insurance, 
1079. 

Liability  for,  of  Publishers  of  Anarchistic 
Article,  see  Sedition. 

Question  for  Jury  as  to,  see  Trial,  220-222. 

Instruction  on  Trial  for,  see  Trial,  676, 
678,  679,  681-683,  701,  723,  855-868. 


I.  In  General. 

For  Editorial  Notes,  see  infra,  IV.  §§  1,  11, 

Negligent  homicide. 

For  Editorial  Notes,  see  infra,  IV.  §  3. 

1.  Brakemen  on  a  railway  train  are  not 
guilty  of  negligent  homicide  "in  the  per- 
formance of  a  lawful  act,"  under  Tex.  Pen. 
Code,  art.  579,  if,  while  on  the  train  in 
motion,  they  omit  to  stop  it  or  to  signal 
the  engineer  to  stop  it,  after  seeing  a  child 
on  the  track,  and  in  consequence  of  their 
failure  to  act  the  child  is  killed  by  the 
train.  It  is  the  exclusive  duty  of  the  en- 
gineer and  fireman  to  look  out  for  ob- 
structions and  give  signals  of  danger,  and 
the  brakemen  have  no  legal  duty  to  perform 
in  the  matter.  Anderson  v.  State.  27  Tex. 
App.  177,  11  S.  W.  33,  3:  (144 
Deliberation  and  premeditation. 
Question  for  Jury  as  to.  see  Trial.  220. 
Instruction   as  to.  see  Trial,  8.")6-8G0. 

See   also   infra.   22. 

2.  The      premeditation      or      deliberation 


necessary  to  constitute  murder  need  not  be 
for  any  particular  length  of  time,  but  it, 
of  course,  must  be  of  sufficient  duration  to 
enable  the  slayer,  under  the  circumstances 
of  each  case,  to  form  a  distinct  and  con- 
scious intent  to  kill.  Lovett  v.  State,  30 
Fla.  142,  11  So.  550,  17:  705 

3.  Where  provocation  intervenes  between 
a  threat  and  the  killing,  it  is  not  a  con- 
clusive presumption  of  law  that  the  killing 
was  in  pursuance  of  the  threat,  and  not 
upon  the  passion  produced  by  the  provoca- 
tion, but  it  is  for  the  jury  to  say  whether 
the  killing  was  done  because  of  the  present 
provocation,  or  because  of  a  deliberate  in- 
tention to  kill  previously  formed;  and  it 
is  proper  for  them  to  take  into  considera- 
tion all  the  circumstances  under  which  the 
threat  was  made,  with  a  view  of  determ- 
ining whether  there  was  a  deliberate  purpose 
or  design  to  kill.  Bolzer  v.  People,  129  111. 
112,  21  N.  E.  818,  ,  4:  579 
Malice. 

Proof  of  Degree  of,  see  Evidence,  2377. 
See  also  infra,  10. 

4.  Express  malice  is  shown  in  a  homicide 
if  the  circumstances  show  such  a  reckless 
disregard  of  human  life  as  necessarily  to 
include  a  formed  design  against  the  life 
of  the  person  slain.  Burt  v.  State,  38  Tex. 
Crim.  Rep.  397,  40  S.  W.  1000,  43  S.  W.  344, 

39:  305 

5.  A  threat  to  defend  one's  self  in  the 
evient  of  being  attacked  does  not  imply  the 
same  malice  and  evil  intent  as  a  threat  to 
kill,  unaccompanied  by  any  qualifying 
words.  Bolzer  v.  People,  129  111.  112,  21  N. 
E.  818,  4:  579 
While  engaged  in  unlawful  act. 

Question  for  Jury  as  to,  see  Trial,  222, 
Indictment   for,   see   Indictmient,   etc.,   90. 
Instruction  as  to,  see  Trial,  678,  862. 
For  Editorial  Notes,  see  infra,  IV.  §§  4-7. 

6.  In  a  prosecution  for  manslaughter, 
wherein  the  state  relies  for  conviction  on 
the  ground  that  the  deceased  was  killed  un- 
intentionally while  the  slayer  was  in  the 
commission  of  an  unlawful  act,  it  must  be 
shown  that  the  alleged  unlawful  act  is  pro- 
hibited by  law;  and  it  is  not  sufficient  to 
establish  that  such  act,  so  engaged  in,  was 
a  crime  at  common  law,  or  one  of  gross  and 
culpable  negligence.  Johnson  v.  State,  66 
Ohio  St.  59,  63  N.  E.  607,  61:277 

7.  A  bicycle  rider  who  unintentionally 
collides  with  a  pedestrian,  thereby  causing 
his  death,  cannot  be  convicted  of  man- 
slaughter under  a  statute  permitting  such 
conviction  in  case  of  unintentional  killiiig 
while  the  slayer  is  engaged  in  an  unlawful 
act,  where,  although  he  was  grossly  negli- 
gent in  riding  at  an  excessive  speed,  with- 
out giving  any  warning  by  bell  or  otherwise 
of  his  approach,  he  was  doing  nothing  pro- 
hibited b}'  law,  there  being  no  ordinance  or 
statute  regulating  the  riding  of  bicycles. 

Id. 

8.  The  death  of  one  of  the  participant . 
in  a  friendly  scuffle  through  the  accidental 
discharge  of  a  pistol  carried  in  the  pocket 
of  the  other  contrary  to  the  provisions  of 
the  statute  cannot  be  said  to  be  caused  bv 
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the  performance  of  a  wrongful  act,  so  as 
to  render  the  one  carrying  the  pistol  guilty 
of  manslaughter,  under  the  provisions  of  a 
statute  that  whoever  unlawfully  kills  a 
human  being  involuntarily,  but  in  the  com- 
mission of  some  unlawful  act,  is  guilty  of 
that  crime.  Potter  v.  State,  162  Ind.  213,  70 
N.  E.  129,  64:  942 

9.  That  a  statute  making  it  a  misde- 
meanor to  employ  means  to  procure  the 
miscarriage  of  a  pregnant  woman  prescribes 
the  penalty  for  the  offense  does  not  take 
such  act,  when  it  results  in  death,  out  of  the 
provisions  of  a  statute  making  it  man- 
slaughter to  kill  another  in  the  commission 
of  some  unlawful  act.  State  v.  Power,  24 
Wash.  34,  63  Pac.  1112,  63:  902 
Whipping  to  death. 

For  Editorial  Notes,  see  infra,  IV.  §  2. 

10.  A  master  may  be  found  guilty  of 
murder  for  whipping  a  servant  so  that  h© 
dies,  although  he  has  a  right  to  inflict  the 
punishment,  and  the  instrument  is  proper, 
if  the  punisnment  is  so  prolonged  and  bar- 
barous as  to  indicate  malice.  State  v. 
Shaw,  64  S.  C.  566,  43  S.  E.  14,  60:  801 
Injured  person  killing  himself. 
Instruction  as  to,  see  Trial,  855. 

11.  That  one  dying  from  a  wound  is  in- 
duced by  the  pain,  by  remorse,  or  by  a  de- 
sire to  shield  his  assailant,  to  end  his  life 
sooner  than  the  wound  would  have  done, 
will  not,  if  the  wound  actually  contributes 
to  the  death,  relieve  the  one  who  inflicted 
it  from  being  guilty  of  manslaughter.  Peo- 
ple v.  Lewis,  124  Cal.  551,  57  Pac.  470, 

45:  783 
Effect  of  infliction  of  fatal  wounds  by  third 

person. 
For  Editorial  Notes,  see  infra,  IV.  §  9. 

12.  A  person  having  been  shot  and 
wounded  with  a  shotgun  by  one  on  trial 
for  his  murder,  and  by  another  person  using 
a  pistol,  one  of  the  pistol  wounds  being 
certainly  mortal  and  probably  one  or  more 
of  those  inflicted  by  the  shotgun  being  so, 
accused  cannot  be  convicted  of  murder  un- 
less the  evidence  shows  that  the  wounds  in- 
flicted bv  him  were  the  immediate  cause  of 
death.  Walker  v.  State,  116  Ga.  537,  42  S. 
E.  787,  67 :  426 
Wishing   and  assenting   that   another   shall 

commit  suicide. 
For  Editorial  Notes,  see  infra,  IV.  §  1. 

13.  The  mere  wish  that  another  will  kill 
himself,  accompanied  by  knowledge  that  he 
intends  to  do  so,  and  assent  to  the  act,  does 
not  constitute  murder,  unless  something  is 
done  to  encourage,  aid,  or  induce  the  act. 
Eurnett  v.  People,  204  111.  208,  68  N.  E. 
.50.5.  66:  304 
Miscellaneous. 

14.  The  right  to  fix  a  loaded  gun  in  a 
building  so  that  it  will  ho  discharged  on 
forcing  opon  the  front  door,  and  kill  a  per- 
^^on  atteinptiiii:'  to  enter,  is  a  question  of 
fact  or  inixcil  fnet  and  law  for  the  jurv. 
State  V.  Ban-,  11   Wa.h.  481.  39  Pao.  lOSO," 

20:  154 

15.  The  fluty  tij  refrain  frinn  kill  in  r;  a 
mere  t)'('~|i:i~-cr  is  not  liiiiilcd  to  cases 
where  the  trespass  is  eoumiitled  in  a  peace- 


able  manner.     People   v.   Hecker,    109   Cal. 
451,  42  Pac.  307,  "  30:  403 

16.  The  right  of  one  who  goes  upon 
another's  prenuises  to  arrest  him  for  a 
felony,  to  be  there,  is  not  destroyed  by  the 
fact  that  he  shoots  the  latter  in  hot  blood 
because  of  insulting  words  spoken  by  de- 
ceased to  him.  State  v.  Grugin,  147  Mo.  39, 
47  S.  W.  1068,  42:  774 

17.  A  rioter  cannot  be  held  guilty  of  mur- 
der or  manslaughter  by  reason  of  the  acci- 
dental killing  of  an  innocent  person  by 
those  who  are  engaged  in  suppressing  the 
riot.  Butler  v.  People,  125  111.  641,  18  N.  E. 
338,  1:211 


II.  What  Reduces  Crime  to  Manslaughter. 

Effect   of   Intoxication,   see   Criminal   Law, 

26^28.     ' 
Instruction  as  to,  see  Trial,  861. 

Sudden  passion. 

Question  for  Jury  as  to,  see  Trial,  222. 

See  also  infra,  25. 

18.  A  killing  is  not  reduced  to  manslaugh- 
ter, where  a  person,  after  having  been 
knocked  down  and  having  started  to  leave 
the  room,  turned  and  fired  back  to- 
wards the  spot  where  his  assailant  stood, 
but  which  had  been  vacated  by  him  and  was 
occupied  by  another,  if  at  the  time  the 
shot  was  fired  the  accused  recognized  that 
the  person  at  whom  he  aimed  was  not  his 
assailant.  White  v.  State,  44  Tex.  Crim. 
Rep.  346,  72  S.  W.  173,  ^  63:  660 

19.  That  at  the  time  one  kills  another  he 
is  laboring  under  such  a  passion  as  de- 
prives him  of  the  power  of  forming  the 
intent  with  deliberate  mind  does  not  reduce 
the  crime  to  manslaughter,  if  the  passion  is 
caused  by  another  person,  and  the  killing  of 
deceased  is  intentional,  and  not  by  mistake, 
under  a  statute  defining  manslaughter  as 
homicide  committe'3  under  the  immediate 
influence  of  sudden  passion  arising  from 
adequate  cause,  and  providing  that  the 
act  must  be  directly  caused  by  passion 
arising  out  of  a  provocation,  and  that  a 
provocation  given  by  some  other  person 
than  the  one  killed  is  not  sufficient.  Id. 
Provocation. 

Question  for  Jury  as  to,  see  Trial,  221. 

See  also  supra,  3. 

For  Editorial  Notes,  see  infra,  IV,  §  7. 

20.  An  attempt  to  arrest  a  person  in  vio- 
lation of  law  may  afford  such  provocation 
to  the  person  arrested  as^o  reduce  the  kill- 
ing from  murder  to  manslaughter.  Rober- 
son   V.   State,  43   Fla.   156,  29   Sq.   535, 

52:  751 

21.  If  an  attempt  to  arrest  be  unlawful, 
the  party  sought  to  be  arrested  may  use 
such  reasonable  force,  proportioned  to  the 
injury  attempted  upon  him,  as  is  necessary 
to  effect  his  escape,  but  no  more;  and  he 
cannot  do  this  by  using  or  offering  to  use 
a  deadly  weapon,  if  he  has  no  reason  to  ap- 
prehend a  greater  injury  than  a  mere  un- 
lawful  arrest.  Id. 

22.  The  fact  that  an  officer  or  citizen  at- 
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tempting  an  arrest,  and  being  slain  in  so 
doing,  has  exceeded  his  authority,  does  not 
retluce  the  killing  to  manslaughter,  if  the 
slayer  had  no  valid  reason  to  believe  himself 
in  immediate  danger  of  great  bodily  harm, 
and  the  homicide  was  in  fact  perpetrated, 
not  in  passion  or  sudden  heat,  upon  the 
provocation  of  the  arrest,  but  with  cool, 
deliberate   malice   and   premeditation.       Id. 

23.  An  intentional  killing  is  not  reduced 
from  murder  to  manslaughter  by  the  fact 
that  the  victim,  a  police  officer,  caught  the 
accused  by  the  arm,  and  in  a  very  rude  and 
insolent  manner  ordered  him  to  get  out  of 
a  hack  where  he  had  a  right  to  be.  Keady 
V.  People,  32  Colo.  57,  74  Pac.  892,      66:  3&3 

24.  Insulting  language  which  can  reduce 
a  homicide  to  manslaughter  being  restricted 
by  statute  to  that  for  which  the  killing 
takes  place  immediately,  it  cannot  have 
that  effect  where  the  defendant  ignored  it 
and  started  to  go  away,  and  committee!  the 
homicide  onlv  after  he  had  been  called  back. 
Evers  v.  State,  31  Tex.  Crim.  Rep.  318,  20 
S.  W.  744,  18:421 

25.  Foul  and  opprobrious  words  may  be 
sufficient  provocation  to  reduce  a  resulting 
killing  to  manslaughter,  if  of  a  character 
so  to  excite  the  passions  of  the  mass  of 
men  as  to  enthrall  their  reason.  State  v. 
Grugin,  147  Mo.  39,  47  S.  W.  1058,      42:  774 

26.  The  jury  may  find  that  the  reply,  "I 
will  do  as  I  damn  please  about  it,"  to  a 
father's  question  why  his  son-in-law  had 
ravished  the  former's  young  daughter  while 
she  was  under  protection  of  the  latter's 
roof,  is  sufficient  provocation  to  reduce  the 
resulting    homicide    to    manslaughter.       Id. 

27.  The  rape  of  his  daughter  may  be  suf- 
ficient provocation  to  reduce  the  father's 
killing  of  the  assailant  to  manslaughter. 

Id. 

28.  Manslaughter,  and  not  murder,  is,  in 
the  absence  of  actual  malice,  committed  by 
killing  a  man  while  reasonably  believing 
from  the  circumstances  that  he  is  in  the  act 
of  adultery  with  assailant's  wife,  although 
the  assailant  is  in  fact  mistaken.  State 
V.  Yanz,  74  Conn.  177,  50  Atl.  37,        54:  780 


III.  Excusabfe  or  Justifiable  Homicide. 
a.  In  General. 

Effect  of  Intoxication,  see  Criminal  Law, 
25-28. 

By  Private  Soldier  Detailed  to  Guard  Resi- 
dence, see  Militia,  11. 

Instruction  as  to,  see  Trial,  682,  864. 

For  Editorial  Notes,  see  infra,  IV.  §§  6,  10. 

Duress. 

29.  A  person  cannot  excuse  a  homicide  by 
the  fact  that  he  committed  it  to  save  his 
own  life,  under  compulsion  and  threats  of 
other  persons, — at  least  if  he  failed  to  es- 
cape from  them  when  he  might  have  done 
so  after  knowing  their  purpose.  Arp  v. 
State,  97  Ala.  5,  12  So.  301,  19:  357 


Committed  while  attempting  arrest  or  pre- 
venting escape. 
Question  for  Jury  as  to,  see  Trial,  159. 
Instruction  as  to,  see  Trial,  868. 
See  also  supra,   16;   Arrest,  10. 
For  Editorial  Notes,  see  infra,  IV.  §  8. 

30.  A  police  officer  who  kills  a  person 
whom  he  is  attempting  to  arrest  is  guilty  of 
a  criminal  ofl"ense  if  he  uses  more  force 
than  is  reasonably  necessary  to  effect  his 
purpose.  State  v.  Coleman,  186  Mo.  151. 
84  S.  W.  978,  69:  381 

31.  Proof  of  absolute  necessity  is  not 
necessary  to  justify  an  officer  in  killing  a 
person  whom  he  is  attempting  to  arrest  for 
misdemeanor,  where  the  statute  requires 
him  to  employ  no  more  force  in  effecting 
the  arrest  than  to  him,  acting  as  an  ordi- 
narily prudent  person,  would,  under  the  cir- 
cumstances, seem  reasonably  and  apparent- 
ly necessary  to  effect  the  result.  State  v. 
Phillips,   119  Iowa,  652,  94  N.  W.  229, 

67:  292 

32.  An  officer  cannot  be  convicted  of  mur- 
der for  killing  a  person  whom  he  is  attempt- 
ing to  arrest  for  misdemeanor  by  striking 
him  on  the  head  with  a  billy,  if  he  uses  no 
more  force  than  is  necessary  in  case  of  an 
ordinary  person,  although  it  proved  fatal 
in  the  particular  case  because  of  the  thin- 
ness of  the  prisoner's  skull,  of  which  the 
officer  had  no  knowledge.  Id. 

33.  Mere  failure  of  a  person  to  submit 
to  arrest  does  not  give  the  officer  the  right 
to  take  his  life,  although  the  officer  has 
good  reason  to  believe  that  he  has  authority 
to  make  the  arrest;  and,  if  the  officer  acts 
in  malice  and  with  premeditation  because 
the  one  he  is  attempting  to  arrest  does  not 
remove  his  hand  from  his  pocket  upon  com- 
mand, the  officer  will  be  guilty  of  murder  in 
the  second  degree.  State  v.  Coleman,  186 
Mo.  151,  84  S.  W.  978,  69:  381 

34.  A  peace  officer  acting  without  a  war- 
rant cannot  kill  a  fleeing  person  who  re- 
fuses to  stop  when  commanded  to  do  so,  on 
suspicion  that  he  has  been  guilty  of  felony, 
where  the  offense  was  in  fact  only  a  mis- 
demeanor. Petrie  v.  Cartwright,  114  Kv. 
103,  70  S.  W.  297,  59:  720 

35.  A  police  officer  has  no  right  to  take 
life  to  prevent  the  escape  of  one  whom  he  is 
attempting  to  arrest  for  misdemeanor. 
State  V.  Smith,  127  Iowa,  534,  101  N.  W. 
110,  70:  246 

36.  Where  tue  aiding  of  a  prisoner  to 
escape  is  by  statute  made  a  felony,  a  police 
officer  may,  in  order  to  prevent  such  crime, 
use  all  force  that  is  apparently  necessary 
for  that  purpose,  even  though  it  results  in 
the  death  of  the  felon.  Id. 

b.  Self-Defense. 

Evidence  as  to,  see  Evidence,  2144. 
Refusal  of  Instruction  as  to,  see  Trial,  630. 
For  Editorial  Notes,  see  infra,  PV.  §§  1,  12. 

37.  One  who  fires  a  shot  necessarily  fatal, 
in  self-defense,  is  not  guilty  of  homicide  in 
firing  another  shot  which  also  would  be 
fatal,  after  the  other  party  has  abandoned 
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the  conflict,  where  the  last  shot  did  not 
contribut*  to  or  hasten  death.  Rogers  v. 
State,  60  Ark.  76,  29  S.  W.  894,  31:  465 

38.  A  person  is  justified  in  using  a  deadly 
weapon  to  defend  himself  from  a  public 
whipping  by  one  greatly  his  superior  physi- 
cally. State  V.  Bartlett,  170  Mo.  658,'  71 
S.   W.    148,  59:  756 

39.  A  man  is  not  entitled  to  champion  the 
cause  of  a  woman  with  whom  he  is  main- 
taining improper  relations,  and  defend  her 
against  the  simple  assaults  of  her  brother, 
so  as  to  give  him  the  benefit  of  the  rule  of 
self-defense  in  case  he  kills  the  brother  dur- 
ing the  altercation.  Morrison  v.  Com.  24 
Ky.  L.  Rep.  2493,  74  S.  W.  277,  67:  529 

40.  That  deceased  when  first  attacked  by 
one  indicted  for  murder  advanced  upon  de- 
fendant with  an  open  razor  was  not  suffi- 
cient to  justify  defendant  in  shooting  him 
some  moments  later  after  he  had  left  the 
building,  run  some  distance  up  the  street 
pursued  by  defendant,  and  taken  refuge 
in  another  building.  Harris  v.  United 
States,  8  App.  D.  C.  20,  36:  465 
Provoking  difficulty. 

Instruction  as  to,  see  Trial,  866. 

For  Editorial  Notes,  see  infra,  IV.  §  12. 

41.  An  aggressor  in  a  personal  difficulty — 
one  not  reasonably  free  from  fault — can 
never  be  heard  to  acquit  himself  of  liability 
for  its  consequences  on  the  ground  of  self- 
defense.  Lovett  V.  State,  30  Fla.  142,  11  So. 
550,  17:  705 

42.  To  deny  one  who  provokes  a  difficulty 
in  which  his  adversary  is  killed  the  right 
to  plead  self-defense,  he  must  have  pro- 
voked it  with  intent  to  kill  his  adversary, 
or  to  do  him  greatly  bodily  harm,  or  to 
afford  a  pretext  for  wreaking  malice  upon 
him.  Foutch  v.  State,  95  Tenn.  711,  34  S. 
W.  423,  45:  687 

43.  The  right  to  plead  self-defense  by  one 
provoking  a  difficulty  in  which  his  adver- 
sary is  killed  is  not  taken  away  by  the 
fact  that  he  had  a  dangerous  weapon  and 
used  it,  if  without  that  fact  the  right  wovild 
have  existed.  Id. 

44.  The  right  to  defend  one's  self  from 
a  public  horsewhipping  is  not  defeated  by 
the  circulation  of  slanders  about  relatives 
of  the  assailant.  State  v.  l^artlett,  170  Mo. 
658,  71  S.  W.  148.  59:  756 

45.  One  cannot  rely  upon  self-defense  in 
killing  one  whom  he  has  assaulted  in  such 
a  manner  as  to  render  him  incanablp  of  un- 
derstanding the  former's  intention  to  with- 
draw from  the  conflict,  although  such  in- 
tention is  bona  fide  and  the  other  attempts 
to  kill  him  with  a  deadlv  weapon.  People  v. 
Button.  lOG  Cnl.  028.  39' Pac.  1073,       28:  591 

46.  The  mere  fact  that  a  person  first  as- 
saulted another  whom  he  killed  ]>pfore  the 
coni])at  terminated  does  not  (lo])rive  him  of 
the  riuht  imdrT  Cal.  Pen.  Coilc  S  107,  to 
kill  the  other  in  selfdofcMise  aftci-  cndcav- 
orin<r   to    (lefliiic    any    further    >tniL;L:h'.      I'l. 

47.  A  first  fcliiiiinti-  as.-ailant  may  ju-ti- 
fial)l\'  kill  his  advcr-ai'v  if.  alter  m  innod 
faith  witlnlrawiiiL'  frmn  and  docliiiiTit:  fur- 
thr-r  rornhat.  and  fairly  makiiiL:-  known  sucli 
purpose    to    his    ail\<Tsary.   the   latter    forces 


a  new  combat  upon  him.     People,  v.  Hecker. 
109  Cal.  451,  42  Pac.  307,  30:  403 

48.  A  first  felonious  assailant  cannot  kill 
the  person  assaulted  in  defending  himself 
against  a  deadly  return  assault  by  the  lat- 
ter, until  he  has  in  good  faith  declined  the 
strife  and  fairly  made  known  to  the  latter 
his  willingness  to  do  so;  and  the  immi- 
nence of  his  danger  does  not  relieve  him  of 
the  necessity  of  so  declining  before  avail- 
ing himself  of  the  right  of  self-defense. 

Id. 
Duty  to  retreat. 
See  also  supra,  45-48. 
For  Editorial  Notes,  see  infra,  IV.  §  12. 

49.  One  assaulted  in  a  public  stre«t,  where 
he  has  a  lawful  right  to  be,  is  not  bound 
to  retreat  before  taking  measures  to  de- 
fend himself.  State  v.  Bartlett,  170  Mo. 
658,  71  S.  W.  148,  59:  756 

50.  That  an  attempt  to  kill  or  inflict  great 
bodily  harm  is  made  in  resisting  a  forcible 
trespass  against  personal  property  does  not 
deprive  the  person  assaulted  of  the  right  to 
kill  his  assailant  without  retreating  and 
declining,  or  making  known  to  his  adversary 
his  willingness  to  decline,  the  strife,  where 
the  assault  is  so  sudden  and  perilous  as  to 
render  retreat  and  declination  impossible; 
but  as  he  is  the  first  wrongdoer,  although 
his  wrong  does  not  justify  the  attack  upon 
him,  he  must  retreat  and  decline  the  com- 
bat, if  possible,  before  resorting  to  killing 
his  adversary.  People  v.  Hecker,  109  Cal. 
451,    42   Pac.    307,  30:  403 

51.  Retreat  is  not  an  essential  condition 
of  the  right  of  a  person  feloniously  assaulted 
without  provocation  to  kill  his  assailant,  if 
the  assault  is  sudden  and  the  danger  great 
or  apparently  great;  and  under  such  cir- 
cumstances he  may  pursue  and  slay  his 
adversary  if  apparently  necessary  for  his 
safety.  Id. 
Apprehension  of  danger;  necessity  of  act. 
Instruction  as  to,  see  Trial,  865. 

52.  There  must  have  been  not  only  the 
belief,  but  also  reasonable  ground  for  the 
accused  to  believe,  that,  at  the  time  of 
killing  the  deceased,  he  was  in  imminent  or 
immediate  danger  of  his  life  or  great  bodily 
harm  from  the  deceased,  to  excuse  the 
homicide  on  the  ground  of  self-defense. 
Wilson  V.  State,  30  Fla.  234,  11   So.  556, 

17:  654 

53.  A  party  resisting  a  murderous  assault 
where  several  lives  are  in  danger,  being  in 
the  best  position  to  judge  as  to  the  dangers 
and  requirements  of  the  occasion,  is  the  one 
to  determine  when  the  proper  moment  has 
arrived  to  slay  his  assailant  in  self-defense, 
in  order  to  be  justified  by  the  law;  and  if 
he  acts  in  good  faith,  with  reasonable  judg- 
ment and  discretion,  the  law  will  justify 
him.  even  though  he  errs.  Where  several 
liv'^s  are  in  danger  from  the  assault  of  a 
powtM-ful.  infuriated,  desperate  man,  com- 
mon pnidence  would  dictate  that  the  party 
assailod  sliould  fire  a  second  or  two  too 
<ii()n,   rather   than   the   fraction   of  a   second 

i  too  late,     lie  Xeagle.  39  Fed.  8.33.  5:  78 

j       .')4  To    pxtaise    homiciae   there    must    exist 
I  on  the  part  of  the  slayer  an  actual  necessity 
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to  kill  in  order  to  prevent  the  commission 
of  a  felony  or  great  bodily  harm,  or  a  rea- 
sonable belief  in  his  mind  that  such  neces- 
ity  exists.  Lovett  v.  State,  30  Fla.  142,  11 
So.  550,  17:  705 


IV.   Editorial  Notes. 

§  I.  Generally. 

Locality  of  crime  committed  by  shooting  or 
striking  across  state 
boundary.        28:  59. 

Inference  of  intent.     11:  813.* 

Criminal    liability    of   children    for   murder. 
'36:  200,   207. 

Solicitation  to.     25:  437. 

Inciting  or  abetting  suicide  as.     66:  304. 

What  intoxication  will  excuse.     36:  470. 

By  means  of  spring  gun,  trap,  or  other  dan- 
gerous instrument  killing 
trespasser.     29:  156. 

Time  when  deemed  to  be  committed.  34: 
851. 

Self-defense  generally.     6:  424.* 

EflFect    of,    upon    liability    under    policy    of 
life   insurance.     6:  495.* 

Admission  to  bail  in  case  of.     10:  848.* 

Cruel  and  unusual  punishment  for.     35:  575. 

Evidence  of  threats  by  defendant.     17:  654. 

Evidence  of  threats  by  deceased.     17:  655. 

Proof  of  corpus  delicti  in.  68:  35,  46,  53,  57. 

Admissibility,  on  trial  for  murder,  of  testi- 
mony of  accused  at  coro- 
ner's inquest.     70:  33. 

Necessity  of  instruction  as  to  law  on  cir- 
cumstantial evidence  on 
prosecution  for.  69:  193, 
201,  206. 

Evidence  of  other  crimes  in  prosecution  for 
murder.  62:  200,  227,  278, 
308,  320. 

§  2.  By  excessive  or  improper  chastisement. 

The  general  rule.    60:  801. 

Parent  and  child.     60:  801. 

Persons  in  loco  parentis.     60:  802. 

Schoolmaster  and  pupil.     60:  803. 

Husband  and  wife.    60:  803. 

Master  and  servant,  slave,  or  apprentice. 
60:  804. 

§  3.  Negligent  homicide. 

General  rules.     61 :  277. 

Distinction  between  diflferent  degrees  of 
the  crime.    61 :  279. 

Application  of  rules  to  particular  classes  of 
negligence.     61:  279. 
In  the  use  of  ways  and  streets.   61:  279. 
In  the   management  of  railways,  loco- 
motives, etc.     61:  281. 
In  the  navigation  and  the  management 
of  vessels.     61 :  283. 
Generally.     61 :  283. 
Under  particular  statutes.    61:  284. 
In    practising    medicine,    surgery,    etc. 
61 :  287. 
The  English  doctrine.    61 :  287. 
The    rule    in    the    United    States. 
61:  289. 
In  failure  of  duty  to  dependents.     61: 
290.' 
Parent  and  child.     61 :  290. 


Husband  and  wife.     61 :  292. 
Other   relationships    and    relations 
61 :  293. 
In    other    miscellaneous    matters.     61 : 
294. 
Negligent  homicide  under  Texas  Code.     61: 

296. 
Necessity  that  negligent  act  shall  be  per- 
sonal.     61:  297. 
Effect  of  negligence  of  others  contributing. 

61 :  298. 
Application  of  doctrine  of  contributory  neg- 
ligence.    61 :  298. 
Pleading  and  practice.     61:  298. 
§  4.  In  commission  of  unlawful  act. 
General  rules.    63:  354. 

Homicide  in  the  commission  of  felonies.    63: 
354. 
General    and    common-law    rules.      63: 

354. 
Statutory  provisions  as  to.     63:  355. 
Their  terms,  generally.    63:  355. 
Their    construction    and    effect    on 
common-law   rules,   gener- 
ally.    63:  357. 
The  eflFect  of  the  felony.    63:  358.       , 
General  statement  as  to.     63:  358. 
The  prevailing  rule.    63:  358. 
Exceptions.     63:  360. 
The  act  of  killing.     63:  361. 

With  reference  to  criminality.    63: 

361. 
With  reference  to  methods  of  ef- 
fecting.    63:  362. 
The  felony;  nature  of.    63:  363. 

At  common  law  and  under  general 

statutes,     63:  363. 
Under   statutes   naming   particular 

felonies.     63:  365. 
Doctrine   that   rule  is   confined   to 
independent  felonies.     63: 
367. 
Necessary   relationship  between   felony 
and  killing.     63:  368. 
What     sufficient,     generally.       63: 

^  368. 
Distinction     between     preparation 
and  attempt.     63:  371. 
Killing  in  the  perpetration  of  acts  nat- 
urally tending  to  destrov 
life.     63:  372. 
Scope;  general  rules.     63:  372. 
Grossly  improper  use  of  fire-arms. 

63:  373. 
Assaults.     63:  375. 
Dueling.     63:  377. 
Derailing  railway  train.    63:  378. 
Homicide  in  the  commission  of  unlawftil  acts 
not  felonies.     63:   379. 
General    and    common-law    rules.      63: 

379. 
Statutory  provisions  as  to.     63:  380. 
The  preliminary  unlawful  act.     63:  381. 
Its  nature;   what  is  unlawful  gen- 
erally.    63:  381. 
Rule  that  it  must  not  be  an  ingre- 
dient of  the   killing.     63: 
382. 
In  particular  cases.     63:  383. 

Games,     sports,     and     athletic 
performances.     63:  383. 
Mutual    combat.      63:  384. 
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Other    miscellaneous    matters, 
63:  385. 
What  constitutes  killing  in  commission 
of  unlawful  act.     63:  386. 
Generally.     63:  386. 
Improper  use   of  dangerous   weap- 
ons.    63:  387. 
Drawing  contrary  to  law.    63: 

387. 
Negligently       and      carelessly 
handling.    63:  389. 
Assaults.     63:  931. 
Abandonment  of  unlawful  design.     63:  392. 
.The  indictment.     63:393. 

Application   of  general   rules.     63:  393. 
In  case  of  killing  in  the  commission  of 

a  felony.    63:  393. 
In  case  of  killing  in  the  commission  of 
an    unlawful    act,    not    a 
felony.     63:  396. 
Evidence.    63:  397. 

Application   of   general   rules.     63:  397. 
Admissibility,   generally.     63:  397. 
Effect  of  rule   against   proof  of   other 

crimes.     63:  398. 
Sufficiency.     63:  398. 
Instructions.     63:  401. 

Application   of   general   rules.     63:  401. 
As  to   killing  in   the   commission  of   a 

felony.    63:  401. 
As  to   involuntary   manslaughter.     63: 
402. 
The  conviction  or  acquittal.     63:  404. 

Power   to   convict   of   a    lower   degree. 

63:  404. 
Effect  of,  as  a  bar.     63:  405. 
§  5.  By  unlawful  act  aimed  at  another  than 

the  one  killed. 
The  general  rule.     63:  660. 
When  murder  in  the  first  degree.     63:  662. 
When    murder    in    the    second    or    a    lower 

degree.     63:  663. 
When   manslaughter.     63:666. 
When,  justifiable  or  excusable.    63:  667. 
§  6.  In  commission  of,  or  attempt  to  com- 
mit, an  abortion. 
General   and   common-law   rules   as   to.  63: 

902. 
Theories  as  to  ground  of  criminal  liability. 
63:  903. 
That  it  is  killintr  in  commission  of  un- 
lawful act.    63:  903. 
That  it   is   killing  in   an   act  involving 
serious  bodilv  harm.     63: 
904. 
Grade  or  degree  of  the  crime.     63:  905. 
At  common  law.     fi.*^:  90.5. 
Under  treneral  statutes  as  to  degree  of 
homieide.     63:  905. 
\^Tien  net  is  dangerous  to  life.    63: 

905. 
When    not    likely    to    cause    death. 
63:  no.-)." 
Under   special    •^tntutes   as  to   abort  inn. 
(;:!:  !tl'(1. 
Application    of    rnli>-    to    ilio    liilHna    of    the 

niil.'irn    chil.l.      C,?,-.  OOS. 
.Tiistificntion  or  r\c\]^e,     i;?,-,  <\(.iK 
Con-^ent   of  WMMinn.      0:!:  OnO. 
The  abort  i"iii-i    ;i-    an   ;irri~~c  ii"  v   before 
the  fact.     6.1;  !>U!).' 


That    act    was    necessary    to    life    or 
health.     63:  910. 
The  indictment.    63:  911. 

At    common    law    and    under    general 

statutes.     63:  911. 
Under  special  statutes.    63:  912. 
Evidence.     63:  914. 

Admissibility,  generally.     63:  914. 
Dying  declarations.     63:  916. 
Sufficiency.    63:  918. 
The  trial  and  determination.    63:  919. 
§   7.   In  resisting   arrest,  or   of   officers  of 

justice. 
Effect  of  express  malice.     86:  353. 
General  rule  in  case  of  lawful  arrest.    66: 

354. 
Reasons  for  rule.     66:  355. 
Determination  as  to  criminality.    66:  357. 
Officers'  authority.      66:  357. 
Qualification.     66:  357. 
The  warrant.     66 :  358. 
Action    without    a    warrant.      66: 
360. 
In    case    of    suspected    felony. 

66:  360. 
In  case  of  crime  not  a  felony. 

66:  362. 
In  case  of  crime  in  presence  of 

officer.     66:  363. 
By  private  citizen.     66:  365. 
Effect  of  innocence  of  charge. 
66:  366. 
Manner  of  execution.    66:  367. 

Self-defense    against     unnecessary 

force.    66:  367. 
Extent  of  right.     66:  369. 
Unnecessary   force   as  provocation. 
66:  370. 
Knowledge  of  authority   and   purpose. 
66:  370. 
General  rules;   necessity  of  notice. 

66:  370. 
Sufficiency  of  notice.    66:  3?1. 
When    notice    may    be    dispensed 

with.     66:' 372. 
Refusal  to  state  authority  on  de- 
mand.    66:  374. 
General    rule    in    case    of    unlawful    arrest. 

66:  374. 
Resistance  to  unlawful  arrest.     66:  375. 
Right  of.    66:  375. 
Extent  of  right.    66:  376. 
Effect  of  excessive  resistance  on  degree 

of  crime.    66:  377. 
Application    of    rules    to    escape    after 
submission.      66:  378. 
Protection    extended   to   officers'   assistants. 

66:  379. 
Rules    applicable   to    escapes    from    confine- 
ment.    66:  380. 
Statutory  protection  to  certain   Federal  of- 
ficers.    66:  380. 
The    indictment.      60:  ,381. 
Proof.      66:  381. 

Of  oHicial  character.     66:  381. 
Of  aiithoritv  to  act.     66:  382. 
The  warrant.     66:  382. 
Circumstances    warranting    action 
without    a    warrant.      66: 
382. 
Of  mot  ivc  or  malice.     66:  384. 
Admissibility.     66:  384. 
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Sumciency.     66:  385. 
Other   general   and   miscellaneous   mat- 
ters.    66:  386. 
§  8.  By  official  action  or  by  officers  of  jus- 
tice. 
Homicide    bv    authority    of    law    or    under 
ollicial  direction.     67:  293. 
In    execution    of    death    sentence.     67: 

293. 
In   discharge   of  ordinary  of&cial  duty. 

67:  293. 
In  the  discharge  of  military  duty.    6'7: 
295. 
Effect    of   official    character    and    action    in 

case  of  arrest.     67:  297. 
General  rules  as  to  use  of  force  in  making 
arrest.    67 :  297. 
In  case  of  felony.     67:  297. 
In  case  of  misdemeanor.     67:  298. 
Checking  flight.     67:  299. 

In  case  of  felony.    67:  299. 
In  case  of  misdemeanor.     67:  300. 
Meeting    actual    physical    resistance.      67: 

301. 
Preventing  escape  or  rescue.     67:  302. 
In  case  of  felony.     67:  302. 
In  case  of  misdemeanor,     67:  302. 
Recapture.     67 :  303. 

Generally.     67 :  303. 
Of  escaped  convicts.     67:  303. 
Limitation  as  to  force  which  may  be  used. 
67:  303. 
General  rules.     67:  303. 
Self-defense  as  a  test.    67:  304. 
When  use  of  deadly  weapon  is  justified. 

67:  305. 
Appearance   as   a   test  of  the  right   of 

self-defense.     67:  306. 

Necessity  a  question  for  the  jury.    67: 

306. 

Eflfect  of  question  of  legality  or  propriety 

of    officer's    action.      67: 

307. 

General  rule  as  to  illegal  action.     67: 

307. 
Action  without   a  warrant.     67:  308. 
Action   outside    of   territorial   jurisdic- 
tion.    67:  309. 
Negligent  action.     67:  310. 
Malicious  action.     67:  310. 
Notice   of  character  and  purpose.    67: 

311. 
Further  authority.     67:  312. 
Action  by  deputy  or  assistant.    67:  312. 
§  g.  Resulting  from  injuries  by  different  per- 
sons acting  independently. 
Responsibility  when  joint.     67:  426. 
Individual  responsibility.     67:  427. 
The  general  rule.     67 :  427. 
For  act  nearest  to  time  of  death.     67: 

427. 
For  first  or  prior  act.     67:  428. 
Generally.     67:  428. 
When  act  contributes  to  death.  67: 
429. 
Proof.     67:4.30. 

§  lo.  To  prevent  criminal  or  unlawful  acts. 
Forcible   felonies   and   crimes.     67:  529. 
General  rules  as  to.    67:  529. 
Justification   limited  to  necessity.     67: 
530. 


Apparent,   as   distinguished    from    real, 
danger   as   necessity.     67: 
531. 
Application  of  rules  to  particular  acts.    67: 
532. 
Attempts    to    kill    or    seriously    injure. 
67 :  532. 
Upon  the  slayer.     67:  632. 
Upon  others.     67:  532. 
Robbery  or  burglary.     67:  534. 
Breaches  of  the  peace.    67 :  535. 
Misdemeanors,    crimes    without    force,    and 
trespasses.    67:  536. 
General  rules  as  to  misdemeanors  and 

secret  crimes.     67:  536. 
Larceny.     67:  537. 
Trespass  on  property.    67:  538. 
General  rules.     67:  538. 
Personalty.    67:  539. 
Realty.     67:  540. 
Attack  in,  or  trespass  or  assault  on,  dwell- 
ing.    67:  541. 
Personal  attack  in.     67:  541. 
Defense  against  entrance.    67:  542. 
Expulsion.    67:  544. 
Who  may  defend,  and  against  whom. 

67:  545.   . 
What    constitutes    dwelling    or    castle. 
67:  545. 
Defense  of  family   and  relations.     67:  546. 
Prevention   as    distinguished    from    punish- 
ment.    67 :  547. 
The  ■question  of  degree.    67:  548. 
§  II.  In  carrying  out  unlawful  conspiracy. 
Criminal  responsibility.     68:  193. 
General  rules  as  to.    68:  193. 
Application    to    particular    acts.      68: 
195. 
The    doing     of     personal    violence. 

68:  195. 
Breaches   of  the  peace,  riots,  and 

disturbances.     68:  196. 
Invasion   of  property   rights.     68: 

198. 
Escaj>e  from  confinement.    68:  199. 
The  conspiracy.   68:  200. 
Necessity  of.     68:  200. 
Parties  to.    68:  201. 
Must  be  unlawful.     68:  202. 
The  common  intent  or  purpose.     68:  203. 
Homicide  must  be  within  scope  of.    68: 

203. 
What  acts  are  within.     68 :  205. 
General  rules.     68:  205. 
Violent,    dangerous,    or    homicidal 

acts.    68:  205. 
Acts  not  conducive  to  use  of  dan- 
gerous force.     68:  207. 
Killing  person  not  designed  to  be 

injured.     68:  209. 
Escape   as   a   part   of   common   in- 
tent to  commit  crime.    68: 
209. 
Effect  of  abandonment  of  purpose.     68: 
210. 
The  degree  of  the  crime.    68:  211. 
General  rule  as  to.     68:  211. 
Conspiracy    to    commit    murder.      68: 

211. 
Conspiracy  to  commit  felony.     fiS:  211. 
Conspiracy  to  commit  act  dangerous  to 
life.     68:  212. 
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Conspiracy  to  commit  misdemeanor  or 
minor    criminal    act.      68: 
213. 
The  indictment.     68:  214. 
Proof.     68:  215. 

Applicability  of  general  rules.     68:  215. 
Of  conspiracy.     68:  215. 
Competency.     68:  215. 
Sufficiency.     68:  217. 

General  rules.     68:  217. 

Preparation.     68:  217. 

Acts   and   conduct   at   time   of 

killing.    68:  218. 
Subsequent  acts,  conduct,  and 
appearances.     68:  220. 
Acts  and  declarations  of  coconspirators. 

68:  220. 
Of  alibi.    68:  222. 
§  12.  Self-defense  set  up  by  accused,  who 

began  conflict. 
General  doctrine.     45:  687. 
What    amounts    to    provoking   or    bringing 
on   the   difficulty,  or  pro- 
ducing the   occasion.     45: 
695. 
In  general.    45:  695. 

In    seeking    or    returning    to    the    de- 
ceased.    45:  698. 
Abuse  or  other  act  provoking  attack  by 
other  party.    45:  701. 
Threats.     45:  702. 

Where   relative  or  other  party   is   the    ag- 
gressor.   45:  703. 
In  case  of  mutual  combat.     45:  704. 
Former  quarrel   induced   by   deceased.     45: 

705. 
Burden  of  proof  of  freedom  from  fault.   45: 

706. 
Question  for  the  jury.     45:  706. 
The  question  of  withdrawal.     45:  707. 
In  general.     45:  707. 
Retreat  sufficient.     45:  710. 
Retreat  insufficient.     45:  711. 
As  a  question  for  the  jury.    45:  712. 

♦-♦♦ 


HOOP. 

Playing   with,   on    Street   or   Sidewalk,    see 
'  Highways,  245,  363. 

^♦» 


HORSE. 

Ownership  of  Colt,  see  Animals,  1. 
"Wlion   Colt   is  Running  at   Large,   see   Ani- 
mals. 40. 
Dockinjr.  sep  Animals.  09.  70:  Constitutional 

Law.  3r,2.  n:.-). 

Infected  witli  Cnntapiou?  Di-oa?e.  Liability 
for  Killiiit;'.  ^("c  Animal*.  6.3. 

Bailment  of.  >po  I'ailment.  "25.  26. 

Chattel  Moiiua-e  on.  >cp  Oiattel  Mortsase 
11. 

Transportation  of.   =ee  Carrier?.  IT.   1).  6. 

L.vaniiiiaf  i<in  of.  by  "\'ptr>iMnary.  ^oo  Dis- 
covery   and    Tii-poiMioii    16. 

Damage-  for  Killini!  of.  or  Tnjnry  to.  ?ee 
Dainaae-;.  2:'.M.  :^<(;. 

T-A'pmpfion  "f.  ~ec  I'.xi'tnptions.  40.  41. 


Fright  of,  see  Blasting,  5,  7,  8,  20;  Evi- 
dence, 128,  1968;  Highways.  263,  264, 
289,  290,  295,  298,  299,  338,  356;  Proxi- 
mate Cause,  81,  82,  98-102,  121,  141- 
144;  Railroads,  II.  d,  5;  Street  Rail- 
ways, 140-144;  Trial,  356,  356,  363,  378, 
386,  562,  563.- 

Insurance  of,  see  Insui-ance,  472. 

Conclusiveness  of  Judgment  as  to  Owner- 
ship of,  see  Judgment,  177. 

Lien  for  Keeping,  see  Liens,  11-13,  17-22. 

Warranty  of,  see  Sale,  54,  56,  69,  70. 

Presumption  of  Negligence  from  Injury  to, 
by  Electric  Wire,  see  Evidence,  524. 

Presumption  of  Negligence  from  Running 
Away  of,  see  Evidence,  548-551. 

Sufficiency  of  Proof  as  to  Proneness  to 
Run  Away,  see  Evidence,  2238. 

Contributory  Negligence  as  to,  see  Negli- 
gence, 239,  240. 

Stable  for,  see  Livery  Stable;  Stable. 

Editorial  Notes. 

Buying  on  warranty   of   soundness  of.     3: 

184.» 
Warranty  of  horse  kept  for  hire.     19:  283. 
Duty  to  inform  hirer  of  character  of  horse. 

12:  397.* 
Liability  of  hirer  of  horse.     12:  397.* 

For  driving  to  place  where  it  was  not 

hired  to  go.    26:  366. 


HORSE  BLOCK. 


On   Sidewalk,  Liability   for  Injury  by,   see 
Highways,  285,  286. 


HORSE  RACE. 


Restriction  on  Betting  on,  in  other  State, 

see  Commerce,  8-10. 
Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 

244. 

Enforcement  of  Gaming  Contract  as  to,  see 
Contracts,  617,  618. 

Validity  of  Bet  on,  see  Contracts,  542. 

Delegation  of  Power  as  to,  see  Constitution- 
al Law,  171. 

Police  Power  as  to,  see  Constitutional  Law, 
1013. 

Exclusive  Privilege  as  to  Book  Keeping  and 
Pool  Selling,  see  Constitutional  Law, 
610,  611. 

Discrimination  as  to  License  for,  see  Con- 
stitutional Law,  455. 

Judicial  Notice  of,  see  Evidence,  59. 

(Tambling  on,  see  Gaming,  11-16. 

As  Lottery,  see  Lottery,  22. 

Delivery  of  Telegraph  Messages  Relating 
to.  as  Nuisance,  see  Nuisances.  106. 

Partnership  in  Business  of,  see  Partnership, 
104-107. 

Title  of  Statute  as  to,  see  Statutes,  230- 
2.32.  272. 

Special  Legislation  as  to,  see  Statutes,  300, 
.T2S. 

Lawfulness  of  race  meeting. 

Title  of  Statutes  as  to,  see  Statutes.  170. 
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1.  A  change  of  the  persons,  companies, 
associations,  or  corporations  who  hold  race 
meetings  on  the  same  track,  does  not  re- 
lieve from  or  avoid  the  prohibition  of  Ind. 
act  1895,  against  holding  race  meetings 
more  than  three  times  in  a  year,  or  twice  in 
sixty  days,  or  with  less  than  thirty  days 
intervening.  State  ex  rel.  Duensing  v.  Roby, 
142  Ind.  168,  41  N.  E.  145,  33:  213 

2.  An  unlawful  race  meeting  in  violation 
of  Ind.  act  1895,  which  prohibits  the  holding 
of  such  a  meeting  longer  than  fifteen  days, 
or  more  than  twice  in  sixty  days,  or  with- 
out an  interval  of  thirty  days,  is  held  in 
evasion  of  the  law,  when  a  race  meeting 
held  for  fifteen  days  on  one  track  is  con- 
tinued on  two  other  tracks  close  beside  it 
successively  for  fifteen  days  each,  with  the 
same  judges,  the  same  horses,  the  same 
bookmakers,  and  other  incidents,  by  ar- 
rangement between  the  track  owners  that 
they  should  operate  thus  in  succession. 
State  ex  rel.  Matthews  v.  Forsyth,  147  Ind. 
466,  44  N.  E.  593,  33:221 
Injury  to  spectator. 

Presumption  as  to  Negligence  in  Case  of, 

see  Evidence,  550. 
Pleading  Negligence  as  to,  see  Pleading,  318. 

3.  Grounds  on  which  a  public  exhibition 
of  horse  racing  is  given,  to  which  the  pub- 
lic are  invited,  must  be  kept  in  a  reasonably 
safe  and  suitable  condition  for  the  spec- 
tators. Hart  V.  Washington  Park  Club,  157 
III.  9,  41  X.  E.  620,  29:  492 

4.  Permitting  a  horse  to  run  in  a  race 
knowing  it  to  be  dangerous  and  unsafe  by 
reason  of  a  vicious  habit  of  track  bolting, 
without  warning  a  woman  engaged  to  ride 
in  the  same  race,  of  the  character  of  the 
horse,  of  which  she  is  ignorant,  renders  an 
agricultural  society  which  is  promoting, 
controlling,  and  conducting  the  race  liable 
to  her  for  injuries  caused  by  the  bolting  of 
such  horse  during  the  race.  Lane  v.  Minne- 
sota State  Agri.  Soc.  62  Minn.  175,  64  N. 
W.  382,  29:  708 

5.  The  owners  of  a  horse  not  known  to 
be  vicious  or  dangerous  are  not  liable  to  a 
bystander  injured  by  his  bolting  the  track 
during  a  race  in  which  he  was  entered, 
while  he  was  in  charge  of  a  good  and  expert 
rider.  Hallyburton  v.  Burke  Countv  Fair 
Asso.  119  >s.  C.  526,  26  S.  E.  114,  38:  156 

6.  A  fair  association  is  not  liable  for  in- 
juries to  one  who  is  injured  by  the  bolting 
of  a  horse  from  a  track  where  a  race  is  be- 
ing held,  if  it  has  provided  a  suitable  grand 
stand  from  wliich  the  race  can  be  viewed, 
and  has  erected  a  railing  composed  of  2  x 
4  timber  nailed  to  posts  SVa  or  4  feet  high, 
between  the  race  course  and  the  place  where 
spectators  will  be  located.  Id. 

7.  Contributory  negligence  will  prevent 
a  recovery  by  a  spectator  of  a  race,  who  is 
injured  1)y  a  horse  bolting  the  track,  if  he 
remained  at  a  point  from  which  the  marshal 
commanded  liim  to  stand  back  because  the 
place  was  dangerous.  Id. 

L.R.A.  Dig.— 99. 


HORSESHOEING. 

Police  Power  as  to,  see  Constitutional  Law, 

1035. 
License  for.  see  License,  90,  91. 
Special  Legislation  as  to,  see  Statutes,  349. 


HORSE  STEALING. 


Editorial  Notes. 
Cruel  and  unusual  punishment  for.  35:  573. 


HORSE  WHIPPING. 


Right  to  Kill  to  Prevent,  see  Homicide,  38, 

44. 


HOSPITALITY. 

Gifts  for,  see  Charities,  20,  21. 


HOSPITALS. 


Diversion  of  Charitable  Gift  for,  see  Chari- 
ties, 129. 

Liability  to  Action  for  Damages,  see  Chari- 
ties, 135-141. 

Equal  Privileges  as  to  Keeping,  see  Consti- 
tutional Law,  530. 

Canceling  Contract  for  Care  of  Patient  in, 
see  Contracts,  766. 

Liability  for  Autopsy,  see  Corpse,  8. 

Liability  for  Damages,  see  State  Institu- 
tions, 8. 

Liability  of  County  for  Injury  to  Employee 
in,  see  Counties,  35,  36. 

Priority  of  Lien  of,  see  Estoppel,  175. 

Receivers  of,  see  Receivers,  100-102. 

Exemption  of,  from  Taxation,  see  Taxes, 
273. 

For  contagious  diseases. 

Taking  Hotel  for,  see  Health,  28. 

Depreciation  of  Property  by  Establishment 
of,  as  a  Taking,  see  Eminent  Domain, 
222. 

Compensation  for  Use  of  Hotel  as,  see  Man- 
damus, 65. 

Municipal  Liability  as  to,  see  Municipal  Cor- 
porations, 452,  502,  503,  505. 

Joinder  of  Defendants  in  Action  for  Estab- 
lishing. Near  Residence,  see  Parties. 
191. 

Unlawful  Location  as  Proximate  Cause  of 
Contraction  of  Disease,  see  Proximate 
Cause.  27. 

As  Nuisance,  see  Cliarities.   ll.*?:   Nuisances. 
40-42.  116.  126,  147. 
1.  Tne  mere  power  to  erect  and  maintain 

lidppitals    and    pest    houses   does    not    imply 

oi-   iiicluile  the   further  power  to  erect   and 

itiaintain   tliciii   in   such   a   way  or  at    such  a 

place  as  will  cause  injury  to  others,   lialti- 
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more  v.  Fairfield  Improv.  Co.  87  Md.  352, 
39  Atl.  1081,  40:  494 

2.  An  abandonment  of  the  use  of  prop- 
erty for  a  quarantine  station  which  will 
preclude  the  subsequent  resumption  of  its 
use  for  persons  with  contagious  diseases, 
after  people  have  built  residences  in  the  vi- 
cinity in  reliance  on  such  abandonment,  is 
made  when  the  city  discontinues  such  use 
and  establishes  a  quarantine  station  else- 
where, and  later  on,  after  improvements 
have  progressed  in  the  vicinity,  burns  up  the 
hospital  buildings  and  pest  houses  and,  by 
resolution,  directs  the  sale  of  the  property. 

Id. 

3.  The  restriction  against  locating  a  pest 
house  within  a  mile  of  a  city,  made  by  Ky. 
Stat.  §  3909,  is  not  repealed  by  the  act  of 
June  14,  1893,  providing  that  the  common 
council  of  a  city  of  the  third  class  chall  have 
power  to  make  quarantine  laws  and  enforce 
them  within  10  miles  of  the  city,  to  estab- 
lish hospitals,  and  other  institutions,  and 
acquire  and  hold  land  for  such  purposes 
within  or  beyond  the  boundaries  of  the  city. 
Clayton  v.  Henderson,  103  Ky.  228,  44  S.  W. 
667,  44:  474 

4.  Ministerial  officers  only  are  liable  for 
the  erection  of  a  pesthouse  within  a  mile 
of  a  city  in  violation  of  Ky.  Stat.  §  3909.  Id. 

5.  A  surety  on  the  bond  of  a  pesthouse 
keeper  is  not,  by  executing  the  bond,  ren- 
dered liable  for  the  maintenance  of  the 
pesthouse  within  forbidden  limits.  Id. 
For  incompetent  persons. 
Conclusiveness  of  Commitment  to,  see  In- 
competent Persons,  8. 

Support  in.  Generally,  see  Incompetent  Per- 
sons, IV. 

Husband's  Support  in,  see  Husband  and 
Wife,  41. 

Injunction  as  to  Location  of,  see  Injunction, 
339. 

Compelling  Governor  to  Sign  Warrant  for 
Funds  for,  see  Mandamus,  52. 

As  Public  Institution,  see  State  Institu- 
tions, 4. 

6.  In  an  ordinance  for  the  regulation  of 
hospitals  for  insane  persons,  inebriates,  per- 
■-ons  of  unsound  mind,  or  those  suffering 
from  mental  or  nervous  disease,  provisions 
a<raiiist  treating  both  inale.s  and  females,  or 
more  than  one  of  such  classes  of  persons  in 
the  same  buildin<i-.  and  against  keeping  such 
liospital  in  any  l)uilding  which  is  not  made 
i)f  brick  and  iron  or  iron  and  stone,  and 
which  is  not  surroundod  by  a  brick  or  stone 
wall  at  least  18  inches  thick  and  12  feet 
liigh,  or  within  400  yards  of  any  dwelling 
House  or  schoolhouse, — are  all  unreasonable 
and  oppressive  and  therefore  invalid.  Ex 
parte  Wliitwell,   08  Cal.   73,  .32  Pac.   870. 

Ifl:  727 
Liability  as  to  amputated  portions  of  body. 

7.  Failure  to  deliver  aiii])utated  portions 
i)f  a  man's  liml)s  to  his  widow  after  liis 
death  will  not  render  a  railroad  company 
liable,  although  tliey  were  amputated  by 
the  company's  surireoii  after  heiii^'  crushed 
by  the  cars  while  he  was  in  (lie  employ  tjf 
the  company,  when  the  oprralion  wa^  |ier- 
formed  at  a  ho.-pitai  to  which  he  was  taken 


by  the  city  ambulance  as  designated  by  its 
driver,  on  his  request  that  he  be  not  taken 
home,  and  when  the  fragments  were  cre- 
mated, according  to  the  custom  of  the  hos- 
pital, without  the  knowledge  or  direction 
of  the  company's  surgeon.  Doxtator  v.  Chi- 
cago &  W.  M.  R.  Co.  120  Mich.  596,  79  N. 
W.  922,  45:  535 

Editorial  Notes. 

Right  of  woman  to  be  officer  of.     38:  211. 

Liability  of,  for  negligence.     23:  200. 

Injunction  against,  by  local  authorities.  41 : 
324. 

Residence  of  inmates  of,  for  purpose  of  vot- 
ing.    23:  215. 


HOSTLER. 

In  Roundhouse,  as  Fellow  Servant,  see  Mas- 
ter and  Servant,  590. 


HOT  ASHES. 
Liability  for  Injury  by,  see  Negligence,  122. 


#*♦• 


HOTEL. 

Keeping  of,  as  a  Trading  or  Mercantile  Pur- 
suit, see  Bankruptcy,  10. 
Lack  of  Fire  Escapes  on,  see  Buildings,  30, 

31. 
Posting  Notice  of  Election  in,  see  Elections, 

68. 
Chattel  Mortgage  on,  see  Fixtures,  47,  48. 
Homestead  in,  see  Homestead,  10. 
Covenant  by  Lessor  of,  see  Landlord  and 

Tenant,  20. 
Taking  as  Hospital  for  Contagious  Diseases, 

see  Health,  28. 
Compensation    for    Use    of,    as    Smallpox 

Hospital,  see  Mandamus,  65. 
Erection    of,    by    Railway    Companies,    see 

Railroads,  38. 
See  also  Innkeepers. 

•-•-♦ 


HOT  WATER  HEATER. 

As  a  Fixture,  see  Fixtures,  9. 

♦  •♦ 

HOUNDS. 

Admissibility    of    Photograph    of,    see    Evi- 
dence, 1054. 
See  also  Blood  Hounds. 


HOURS. 

Of  Lal)or.  see  Ij^lit  Hour  Law;  Master  and 
Servant.   I.   d. 


HOUSEKEEPER  ;  HOUSE  OF  CORRECTION. 
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HOUSEKEEPER. 

Proof  of  Value  of  Services  of,  see  Evidence, 

1818. 
Discharge  of,  for  Marriage,  see  Master  and 

Servant,  38. 

The  term  "housekeeper,"  as  used  in  a 
complaint  to  recover  for  services,  is  not  so 
limited  in  meaning  as  to  exclude  evidence 
that  the  services  include  work  as  seam- 
stress. Edgecomb  v.  Buckhout,  146  N.  Y. 
332,  40  N.  E.  991,  28:  816 


HOUSE  OF  CORRECTION. 

Appeal  in  Case  against,  see  Appeal  and 
Error,  84. 

Liability  to  Action  for  Damages,  see  Char- 
ities, 134. 

Delegating  Power  to  Managers  of,  see  Con- 
stitutional Law,  234. 

De  Facto,  see  Corporations,  33. 

Violation  of  Parol  by  Person  in,  see  Ex- 
tradition, 12. 

Commitment  of  Children  to,  see  Infants, 
42. 

Inquiry  as  to  Cause  of  Infant's  Detention 
in,  see  Habeas  Corpus,  27. 

Use  of  Public  Funds  for,  see  Public  Moneys, 
65. 

Title  of  Statute  as  to,  see  Statutes,  165. 

Partial  Invalidity  of  Statute  as  to,  see 
Statutes,  80. 

Free  Water  Supply  to,  see  Waters,  544. 

Who  may  commit  to. 

1.  The  commitment  of  a  child  to  a  state 
reform  school  by  a  justice  of  the  peace  is 
not  in  violation  of  a  constitutional  provision 
giving  jurisdiction  in  all  matters  of  guard- 
ianship to  the  probate  courts.  State  ex  rel. 
Olson  V.  Brown,  50  Minn.  353,  52  N.  W.  935, 

16:  691 
Procedure  as  to  commitment. 
Right  to  Jury  Trial  on  Commitment  to,  see 
Jury,  5. 

2.  The  power  conferred  upon  county 
judges  by  Tenn.  Acts  1'891,  chap.  195,  to 
cause  children  to  be  brought  before  them, 
and  commit  them  to  the  industrial  school 
at  Nashville,  if  they  come  within  any  of  the 
descriptions  therein  set  out,  contemplates  a 
proceeding  in  open  court  and  a  proper  in- 
vestigation upon  which  to  base  a  commit- 
tal; and  an  arbitrary  committal  by  the 
county  judge  upon  his  personal  knowledge 
of  the  facts,  without  such  a  proceeding,  is 
irregular.  State  ex  rel.  Bethell  v.  Kilving- 
ton,  100  Tenn.  227,  45  S.  W.  433,  41:  284 
Commitment  to,  as  punishment. 

3.  A  minor  committed  to  the  care  and 
custody  of  a  state  reform  school  on  the 
charge  of  incorrigibly  vicious  conduct  is  not 
"punished"  or  "imprisoned,"  within  the 
meaning  of  constitutional  provisions  as  to 
criminal  proserutions.  State  ex  rel.  Olson 
V.  Brown.  50  Minn.  353,  52  N.  W.  935, 

16:  691 

4.  A  sentence  to  a  state  refoi-matory,  of 


an  infant  charged  with  crime,  must  be  re- 
garded as  a  penalty  and  punishment  for 
crime,  where  the  statute  authorizes  sentence 
only  after  conviction  of  crime,  and  requires 
the  sentence  to  be  "to  imprisonment."  Peo- 
ple ex  rel.  Bradley  v.  Illinois  State  Reforma- 
tory, 148  111.  413,'  36  N.  E.  76,  23:  139 

5.  The  commitment  to  a  reform  school 
of  a  boy  under  sixteen  years  of  age,  with- 
out his  consent  and  against  objection  of  his 
parents,  on  the  sole  charge  of  committing  ' 
the  specific  crime  of  burglary,  without  pre- 
vious conviction  by  a  court  of  competent 
jurisdiction,  cannot  be  made  by  a  probate 
court,  under  Kan.  Sess.  Laws  1881,  chap. 
129,  §  4,  as  such  a  proceeding  would  be  in 
the  nature  of  a  conviction  for  a  specific 
crime  by  a  court  without  jurisdiction.  Re 
Sanders,  53  Kan.  191,  36  Pac.  348,  23:  603 
Term  of  commitment. 

6.  A  constitutional  provision  that  "all 
penalties  shall  be  proportioned  to  the  nature 
of  the  oflfense"  is  not  violated  by  commit- 
ting infants  to  a  reformatory,  with  a  maxi- 
mum sentence  for  the  crime,  subject  to  be 
reduced  on  recommendation  of  the  board  of 
managers;  while  an  adult  convicted  of  the 
same  crime  has  a  statutory  right  to  have 
the  term  of  his  imprisonment,  within  the 
limits  fixed  by  statute,  determined  by  a 
jury.  People  ex  rel.  Bradley  v.  Illinois 
State  Reformatory,  148  111.  413,  36  N.  E. 
76,  23:  139 

7.  The  maximum  term  of  imprisonment 
for  a  crime  is  to  be  taken  as  that  for  which 
an  infant  is  sentenced  to  a  reformatory, 
where  the  statute  provides  that  the  court 
shall  not  fix  the  limit  of  duration  of  the 
term,  but  that  it  shall  not  exceed  the  max- 
imum term  provided  by  law  for  that  crime, 
and  that  it  may  be  terminated  by  the  board 
of  managers  on  certain  conditions.  Id. 
Right  to  release  from. 

8.  The  provision  of  Tenn.  Acts  1891,  chap. 
195,  §  6,  that  no  child  under  eight  shall 
be  committed  to  the  industrial  school  at 
Nashville,  was  made  to  protect  the  institu- 
tion, and  cannot  be  enforced  for  the  purpose 
of  releasing  from  the  institution  and  restor- 
ing to  improper  hands  a  child  whose  welfare 
would  not  be  subserved  by  such  release,  and 
whose  age  is  uncertain  under  the  proof. 
State  ex  rel.  Bethell  v.  Kilvington,  100 
Tenn.  227,  45  S.  W.  433,  41:  284 
Liability  for  maintenance  at. 

9.  An  adjudication  by  the  county  court 
committing  a  dependent  girl  to  an  industrial 
school,  under  the  Illinois  act  of  May  28, 
1879,  does  not  determine  the  obligation  of 
the  county  to  pay  for  the  maintenance  and 
instruction  of  the  girl  so  committed;  such 
obligation  is  derived  only  from  the  statute. 
Cook  County  v.  Chicago  Industrial  School  for 
Qirls,  125  111.  540,  18  N.  E.  183,  197,  1:  437 
Necessity  of  institution  owning  its  build- 
ings. 

10.  The  act  of  May  28,  1879.  in  reference 
to  the  commitment  of  dependent  girls  to 
industrial  schools,  intends  that  each  such 
school  should  maintain  a  house  of  its  own 
and  superintend  the  training  of  its  own 
scholars;     and    a    corporation    which    is    a 
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school  only  in  name,  possessing  no  building 
or  appliances  of  its  own,  and  which  acts 
only  through  otner  institutions,  is  not  with- 
in the  act.  Cook  County  v.  Chicago  Indus- 
trial School  for  Girls,  125  IlL  540,  18  N.  £. 
183,  197,  1:  437 

Editorial  Notes. 

Cruel  punishment  in.     35:  567. 
Commitment  of  infants  to,  without  convic- 
tion of  crime.     16:  691. 


HOUSE  OF  DELEGATES. 

Change  in  Apportionment  of  Delegates  for, 
see  Election  Districts,  42. 


HOUSE  OF  ILL  FAMK 
See  Disorderly  Houses. 


HOUSE    OF    REPRESENTATIVES. 

See  Legislatiire. 

» » » 

HULLESS  OATS. 

Enforcement  of  Notes  Given  for,  see  Bills 

and  Notes,  242. 
Evidence  of  Fraud  as  to,  see  Evidence,  1788. 


HUMANE  SOCIETY. 

Summary  Destruction  of  Dogs  by,  see  Con- 
stitutional Law,  913. 

Delegation  of  Power  to,  see  Constitutional 
Law,   172. 

Grant  to,  of  License  Fees,  see  Public  Mon- 
eys, 51. 

See  also  Constitutional  Law,  11.  a. 


HUMBUG. 
See  Conspiracy,  17. 


HUNTING. 

As  Voluntary  Exposure  to  Danger,  see  In- 
surance, 1054-1058. 
Violation  of  Sunday  Law.  see  Sunday,  37. 
Trespass   by,   see   Trespass.   ,3. 
Public  Hrounds  for.  see  Waters.  40. 
Fviplit  to  TTunt  on  Marsh,  =;pe  Water-,  23. 

1.  The  owner  of  the  soil  li:)-  exflu^ive 
(Iniiiinioii  over  it.  niid  the  exr-lu-ive  |ii'ivileL;-e 
of  huntincr,  ineludiiifj  the  iiniiiialified  riirlit 
to  control  and  protect  tlic   wiM   'j-aiiie  tliere- 


on,     L.  Realty  Co.  v.  Johnson,  92  Minn.  363, 
100  N.  W.  94,  66:  4b9 


HUSBAND  AND  WIFE. 

I.  Bights,     Liabilities,     and     Disabilities 
Generally. 

a.  Of  Husband. 

1.  Rights. 

2.  Liabilities. 

b.  Of  Wife. 

1.  In  General. 

2.  Power  to  Contract. 

a.  In  General. 

b.  As  Surety. 

c.  Agency  of  Husband. 

c.  Joint    Liabilities. 

II.  Property  Rights ;  Transactions  between. 

a.  In  General. 

b.  Estate  by  Entireties. 

c.  Community  Property. 

d.  Wife's    Separate    Estate   or   Busi- 

ness. 
6.  Contracts  with  or  Conveyances  to 
Each  Other. 

f.  Conveyances  or  Mortgages  to  Third 

Persons. 

1.  In  General. 

2.  Wife's  Separate  Property. 

g.  Trusts. 

h.  Partnership. 

i.  Antenuptial  Contract. 

j.  Fraud  on  Marital  Rights. 

1.  On  Husband's  Rights. 

2.  On  Wife's  Rights. 

k.  Rights  of  Husband's  Creditors. 

III.  Actions. 

a.  By  Husband. 

b.  By  Wife. 

c.  By  Both  Husband  and  Wife. 

d.  Between  Husband  and  Wife. 

IV.  Abandonment  of  Wife. 
V.  Editorial  Notes. 

Adverse  Possession  as  to,  see  Adverse  Pos- 
session, 14,  15,  17,  18,  20,  26-28. 

Naturalization  of  Married  Woman  by 
Marrying  Citizen,  see  Aliens,  12,  13. 

Alienage  of  Married  Woman,  see  Aliens,  1. 

Adultery  with  Wife  as  Justification  for  As- 
sault, see  Assault  and  Battery,  34. 

Payment  by  Wife  under  Threat  of  Hus- 
band's Arrest,  as  Duress,  see  Assumpsit, 
51. 

Contract  with  Carrier  by  Husband  Purchas- 
ing Ticket  for  Wife,  see  Carriers.  582. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
L  b,  6;  L  c. 

Covenants  of,  see  Covenant,  5. 

]\[easure  of  Damages  for  Injuries  to  Mar- 
ried "Women,  see  Dama<jes,  III.  i,  2. 

Domicil  of  ISIarried  Woman,  see  Courts,  344c, 
344d:  Domicil.  6. 

Wife  Takiufr  Settlement  of  Husband,  see 
Poor  and  Poor  Laws,  12,  13. 

Lialiility  for  Arrestinjr  Married  Woman,  see 
False  Imprisonment.  44. 

Wife's  Pvitrht  to  Petition  for  TIiis])and's  Re- 
lease, see  Habeas  Corpus,  8. 


HUSBAND  AND  WIFE,  I.  a,  1,  2. 
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Injunction  against  Husband,  see  Injunction, 

68,  69. 
Married  Woman  as  a  Person,  see  Insolvency, 

2. 
Insurance  on  Husband's  Life,  see  Insurance, 

708-710. 
Insurance  on  Life  of  Wife,  see  Insurance, 

653. 
Recovery  Back  of  Premiums  Paid  by  Wife 

for  Insurance  on  Husband's  Life,  see  In- 
surance, 68L 
Conclusiveness   of  Judgment   against  Wife, 

see  Judgment,   113. 
Imputing  Husband's  Negligence  to  Wife,  see 

Negligence,  253. 
Notice  of  Relationship  of,  from  Recitals  in 

Deed,  see  Notice,  10. 
Imputing    Knowledge    of    One    Spouse    to 

Other,  see  Notice,  55,  56. 
Necessity   of   Husband's    Consent   to   Oper- 
ation   on    Wife,    see    Physicians     and 

Surgeons,   31. 
Husband's  Liability  for  Rape  of  Wife,  see 

Rape,  4,  5. 
Contract  to  Convey  Land  in  Consideration 

of    Resuming    Marital    Relations,    see 

Specitic  Performance,  14. 
Construction  of  Third  Person's  Agreement 

to   Furnish  Home  for  Wife,  see  Con- 
tracts, 354. 
Equitable   Jurisdiction   to  Compel   Support 

of,  see   Equity,   10,  11. 
Evidence  as  to  Third  Person's  Contract  to 

Support  Wife,  see  Evidence,  2119. 
Trust  for  Support  of  Wife,  see  Trusts,  138. 
Purchase  by  Husband  for  Taxes,  see  Taxes, 

505. 
Tax  on  Family  Residence,  see  Taxes,  368. 
Listing  Wife's  Property  in  Husband's  Name, 

see  Taxes,  359,  395,  396. 
Trespass  by  Husband  on  Wife's  Property, 

see  Trespass,  20. 
Joint  Wills  by,  see  Wills,  116,  117. 
Communications  between,  as  Publication  of 

Libel,  see  Libel  and  Slander,  157,  158. 
Admissibilitv   of    Statements    between,    see 

Evidence,  1508,  1517,  1518. 
Competency  of,  as  Witnesses,  see  Witnesses, 

I.  b;  VL  §  3. 
As  to  Bigamy,  see  Bigamy. 
As    to    Breach    of   Promise,    see    Breach    of 

Promise. 
As  to  Divorce  or  Separation,  see  Divorce  and 

Separation,  and  also  infra,  V.  §  17. 
As  to  Marriage,  see  Marriage. 


I.  Rights,  Liabilities,  and  Disabilities  Gener- 
ally. 

a.  Of  Husband. 

1.  Rights. 

Propprty  Plights,  see  infra,  II. 

I.  An  infant  husband  is  entitled  to  his 
own  waii'c-  so  far  as  they  are  necessary  for 
Lis  own  sujiport  and  that  of  his  wife  and 
cliildrcn.  even  if  he  married  without  liis 
fathti's  coiiseiit.  Com.  v.  Graham.  157 
Mass.  73,  31  X.  E.  706,  16:  578 


2.  Liabilities. 

Libel  in  Notice  Forbidding  Credit  to  Wife, 
see  Libel  and  Slander,  88,  174. 

Directing  Receiver  in  Action  by  Deserted 
Wife  to  Pay  Physician's  Bill,  see  Re- 
ceivers, 76. 

For  Editorial  Notes,  see  infra,  V.  §  I. 

On  contracts  by,  or  for  support  of,  or  neces- 
saries furnished  to,  wife. 
Subrogation  of  Volunteer  Loaning  Money  to 

Wife,   see    Subrogation,   5. 
For  Editorial  Notes,  see  infra,  V.  §§  1,  2. 

la.  A  wife  cannot,  acting  as  the  agent  of 
her  husband,  bind  him  by  her  contracts  ex- 
cept for  necessaries.  Harris  v.  Smith,  79 
Mich.  54,  44  N.  W.  169,  6:  702 

2.  In  granting  an  easement  across  his 
premises  for  the  purposes  of  a  public  high- 
way, the  owner  of  property  does  not  sur- 
render to  the  public  his  right  to  foster  and 
protect  wild  game  on  the  land,  and  the 
public  does  not  acquire  any  right  to  pursue 
and  kill  the  same  while  it  is  temporarily 
passing  to  and  fro  across  the  highway.  L. 
Realty  Co.  v.  Johnson,  92  Minn.  363,  100  N. 
W.  94,  66:  439 

3.  The  common-law  liability  of  a  husband 
to  support  his  wife  cannot  be  extended  by 
implication  from  the  written  law  as  to  the 
support  of  other  persons;  it  can  only  be 
extended  by  a  statute  plainly  so  intended. 
Richardson  v.  Stuesser,  125  Wis.  66,  103  N. 
W.  261,  69:  829 

4.  A  husband  is  not  liable  for  the  support 
of  his  wife  at  an  asylum  for  the  insane,  to 
which  she  has  been  removed  by  due  process 
of  law,  in  the  absence  of  a  statute  expressly 
imposing  such  liability.  Id. 

5.  The  common-law  liabifity  of  a  husband 
to  support  his  wife  does  not  extend  to  sup- 
porting her  outside  the  matrimonial  home 
reasonably  chosen  by  him,  unless  he  refuses 
to  do  so  there,  or  she  resides  away  there- 
from by  his  consent.  Id- 

6.  There  is  no  refusal  of  a  husband  to 
support  his  wife  at  the  matrimonial  home, 
or  consent  by  him  to  her  absence  therefrom, 
within  the  common -law^  rule  rendering  him 
liable  for  her  support  outside  of  such  home, 
where  the  wife,  as  a  charity  to  her 
and  protection  to  others,  is  by  due  process 
of  law  taken  from  the  matrimonial  home 
and  confined  in  an  asylum  for  the  insane, 
and  the  husband  submits,  or  even  takes  the 
initiatory  proceedings  to  secure  for  her  the 
benefit  of  the  public  charity.  Id. 

7.  A  husband  is  liable  for  goods  furnished 
to  his  wife  after  she  has  left  him  without 
cause,  by  a  person  from  whom  she  had 
previously  bought  goods  which  had  been 
paid  for  by  the  husband,  if  such  person  has 
no  knowledge  or  reason  to  know  of  the 
separation  and  the  consequent  termination 
of  the  wife's  agencv.  Cowell  v.  Phillips,  17 
R.  I.  188,  20  Atl.  933.  11:  182 

8.  Statutes  enabling  married  women  to 
hold  property  to  their  own  use.  and  enlarg- 
ing their  rights  and  liabilities,  do  not 
change  the  rule   which  gives   a  wife   power 
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to  pledge  her  husband's  credit  for  neces- 
saries. Ott  V.  Hen  tall,  70  N.  H.  231,  47 
Atl.  80,  51 :  226 

9.  A  wife's  financial  ability  to  provide  for 
herself  does  not  deprive  her  of  the  right 
to  pledge  her  husband's  credit  for  neces- 
saries, when  she  is  living  apart  from  him 
on  account  of  his  misconduct.  Id. 

10.  A  wife  wrongfully  turned  away  by 
her  husband  cannot  pledge  his  credit  for 
necessaries,  if  she  has  an  adequate  income  of 
her  own  with  which  she  can  supply  herself. 
Hunt  V.  Hayes,  64  Vt.  89,  23  Atl.  920, 

15:  661 

11.  A  husband  is  not  chargeable  for  mon- 
ey loaned  to  his  wife  on  his  credit,  even  for 
the  purchase  of  necessaries  by  her, — es- 
pecially where  a  statute  has  provided  for 
an  order  upon  a  husband  to  pay  money  to 
the  wife  for  her  support  upon  petition  to 
a  court.  Skinner  v.  Tirrell,  159  Mass.  474, 
34  N.  E.  692,  21:  673 

12.  A  merchant  may  continue  to  furnish 
necessaries  to  a  woman  upon  the  credit 
of  her  husband,  where  she  is  known  to  him, 
and  he  has  been  in  the  habit  of  doing  so, 
until  he  receives  notice  from  the  husband 
forbidding  him  to  do  so  any  longer.  Wana- 
maker  v.  Weaver,  176  N.  Y.  75,  68  N.  E.  135, 

65:  529 

13.  A  man  is  not  bound  to  pay  for  neces- 
saries furnished  to  his  wife  with  whom  he 
is  living,  upon  any  theory  of  implied  agency 
on  her  part,  where  she  was  amply  supplied 
with  articles  of  the  same  character  as  those 
purchased,  or  was  furnished  with  ready 
money  with  which  to  pay  cash  for  them. 

Id. 

14.  A  husband  who  refuses  to  permit  his 
wife  to  live  with  him  is  chargeable  with 
her  maintenance  and  support,  and  she  may 
procure  necessaries  from  wliomsoever  she 
pleases,  where  he  fails  to  do  so;  and  the 
husband  is  not,  in  such  case,  relieved  from 
liability  by  showing  that  he  procured  board 
and  lodging  for  his  wife  with  a  person  with 
whom  she  refused  to  live.  Kirk  v.  Chin- 
strand,  85  Minn.  108,  88  N.  W.  422,  56:  333 
For  torts  of  wife. 

For  Editorial  Notes,  see  infra,  V.  §  1. 

15.  A  husband's  common -law  liability  for 
his  wife's  torts  is  not  eliaiiged  by  stat- 
utes preserving  to  her  her  separate  estate 
and  empowering  her  to  manage  it.  Henley 
v.  Wilson,  137  Cal.  273.  70  Pac.  21,      58:  941 

16.  The  common-law  liability  of  a  hus- 
band for  slanderous  words  uttered  by  his 
wife,  although  he  is  not  present,  and  in 
which  he  has  not  participated  in  any  man- 
ner, has  not  been  abrogated  in  Minnesota 
by  the  statutes  relating  to  married  women. 
Moriran  v.  Kennedy.  02  Minn.  .348.  G4  X. 
W.  912,  '  -M):  rrll 

17.  A  husband  is  not  liable  for  slaiulcr- 
0U3  words  spolccii  by  liis  wifo.  uixier  the 
Kentucl^y  slatiitcs  wliii-li  'j'wr  hor  the  coii- 
trol  and  n-c  of  ln^r  jii-Mpi'i'ty  iiidi-jieiKh'iit  of 
lier  husliaiiil  or  liis  fontml.  Lane  v.  Bryant. 
100  Ky.  138,  37  S.  W.  5S4,  3(i':  709 


b.  Of  Wife. 
1.  In  GeneraL 

Rights  of  Husband's  Creditors  to  his  Earn- 
ings, see  infra,  181-186. 

Liabilitv  for  Injury  by  Dog,  see  Animals, 
36,^37. 

Liability  as  Stockholder  in  Bank,  see  Banks, 
21. 

Obligation  of,  as  Debt  within  Meaning  of 
Bankruptcy  Act,  see  Bankruptcy,  13. 

Estoppel  of,  see  Estoppel,  III.  b. 

Disability  of  Coverture  as  a  Personal  De- 
fense, see  Judgment,  280. 

AttacK  on  Judicial  Sale  of  Wife's  Property, 
see  Judicial  Sale,  17. 

Running  of  Limitations  against  Married 
Woman,  see  Limitation  of  Actions,  II.  1. 

Right  to  Practice  Law,  see  Attorneys,  12a. 

Power  to  Make  Will,  see  Wills,  112. 

Competency  to  Attest  Will,  see  Wills,  38. 

See  also  Trespass,  17. 

For  Editorial  Notes,  see  infra,  V.  §§  3-8. 

18.  The  disabilities  of  married  women  at 
common  law  still  exist  as  to  their  person 
and  property,  except  to  the  extent  of 
changes  by  legislation  in  express  terms  or 
by  reasonable  construction  of  the  same. 
Brown  v.  Brown,  121  N.  C.  8,  27  S.  E.  998, 

38:  242 

19.  A  wife  in  giving  an  order  to  a  domes- 
tic employed  by  her  husband,  to  climb  a 
ladder  to  a  loft  for  pigeons,  is,  when  con- 
sidered as  the  implied  agent  of  her  husband, 
not  liable  for  an  injury  resulting  to  the 
servant  from  the  falling  of  the  ladder  be- 
cause it  was  not  of  the  right  length.  Stein- 
hauser  v.  Spraul,  127  Mo.  541,  28  S.  W.  620, 
30  S.  W.  102,  27:441 
Liability  for  torts. 

For  Editorial  Notes,  see  infra,  V.  §  6. 

20.  A  married  woman  is  personally  liable 
for  her  civil  torts,  including  such  frauds  as 
do  not  grow  out  of,  or  are  not  directly 
connected  with,  or  a  part  of,  a  contract 
which  she  has  undertaken  to  make.  Pren- 
tiss V.  Paisley,  25  Fla.  927,  7  So.  56,   7:  640 

21.  Wherever  coverture  avoids  a  contract 
which  a  wife  has  attempted  to  make,  it  like- 
wise bars  a  personal  recovery  against  the 
wife  on  the  ground  of  the  fraud  connected 
therewith;  and  the  bar  cannot  be  overcome 
by  suing  her  in  an  action  ex  delicto.  Id. 
Liability  for  acts  of  her  employees. 

22.  A  married  woman  is  not  liable  for 
the  negligence  of  a  servant  hired  by  her, 
although  she  is  living  apart  from  her  hus- 
band, who  is  a  resident  of  another  state. 
Ferguson  v.  Neilson,  17  R.  L  81,  20  Atl.  205, 

9:  155 

2.  Power  to  Contract, 
o.  In   GeneraL 

Ifupband's  Liability  on  Contracts  by,  or 
Xecessaries  Furnished  to.  Wife,  see 
supra.  2-14. 

t'onllict  of  Laws  as  to,  see  Conflict  of  Laws, 
I.  b,  u,  b. 
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Change  of  Decision  as  Affecting  Validity  of 
Contract,  see  Constitutional  Law,  1184. 

Prerequisites  to  Rescission,  see  Contracts, 
788. 

Reply  to  Plea  of  Coverture,  see  Pleading, 
557. 

See  also  infra,  150. 

For  Editorial  Notes,  see  infra,  V.  §  5. 

23.  The  existence  of  a  marriage  contract 
between  husband  and  wife,  giving  her  the 
right  to  control  and  manage  her  separate 
estate  and  property  the  same  as  if  she  had 
remained  unmarried,  does  not  make  her 
capable,  at  common  law,  of  binding  herself 
by  a  contract.  Prentiss  v.  Paisley,  25  Fla. 
927,   7   So.   56,  7 :  640 

24.  Under  Ga.  Code,  §  1754,  providing  that 
all  property  acquired  by  the  wife  during 
coverture  shall  vest  in  and  belong  to  the 
wife,  a  married  woman  may  make  a  bind- 
ing contract  for  the  purchase  or  acquiring 
of  property,  whether  she  has  a  separate  es- 
tate or  not.  Hays  v.  Jordan,  85  Ga.  741, 
11  S.  E.  833,  9:. 373 

25.  A  contract  by  a  mother  for  the  dis- 
position of  her  child,  made  during  cover- 
ture, is  void.  Stapleton  v.  Poynter,  111  Ky. 
264,  62  S.  W.  730,  53:  784 

26.  A  void  contract  by  a  married  woman 
to  leave  to  an  adopted  child  all  her  property 
at  death  cannot  be  ratified  after  she  be- 
comes sole.  Austin  v.  Davis,  128  Ind.  742, 
26  N.  E.  890,  12:  120 

27.  The  power  of  a  married  woman  to  sell 
and  transfer  any  of  the  loans  of  the  com- 
monwealth of  Pennsylvania,  or  of  the  city 
of  Philadelphia,  with  like  effect  as  if  she 
were  unmarried,  under  the  Pennsylvania  act 
of  March  18,  1875,  extends  to  foreign  or  non- 
resident married  women  owning  such  secur- 
ities. Farmers  &  M.  Nat.  Bank  v.  Loftus, 
133  Pa.  97,  19  Atl.  347,  7:  313 
As  to  notes. 

Relief  on,  by  Way  of  Estoppel,  see  Equity, 

39. 
See  also  infra,  46,  47. 
For  Editorial  Notes,  see  infra,  V.  §  5. 

28.  It  does  not  constitute  a  void  gift  of 
property  to  her  husband,  as  against  bona 
fide  holders,  for  a  married  woman  to  in- 
dorse her  signature  on  blank  notes  for  her 
husband's  use.  Binney  v.  Globe  Nat.  Bank, 
150  Mass.  574,  23  N.  E.  380,  6:  379 

29.  A  married  woman  who  indorses  blank 
promissory  notes,  at  her  husband's  request, 
for  him  to  fill  up  and  use,  which  afterwards 
and  in  her  absence  he  fills  up  and  negoti- 
ates for  value  at  a  bank,  is  liable  to  the 
bank  as  indorser,  under  the  Massachusetts 
statutes,  which  give  her  the  unrestricted 
right  to  contract  except  with  her  husband. 

Id. 

30.  A  married  woman  is  not  empowered  to 
bind  herself  by  a  judgment  note,  by  the 
provisions  of  the  Pennsylvania  married  per- 
son's property  act  of  June  3,  1887  (Pa.  Pub. 
Laws,  332) ;  at  least  if  it  is  not  given  in  the 
management,  or  for  the  benefit  of,  her 
separate  estate  or  in  the  prosecution  of  any 
business  in  which  she  engaged,  or  for  neces- 


saries.    Roop  V.  Real  Estate  Invest.  Co.  132 
Pa.  406,  19  Atl.  278,  •      7:  211 

31.  A  loan  made  to  a  married  woman  on 
her  credit,  although  she  gives  notes  therefor 
which  are  void  because  made  payable  to 
her  husband,  who  indorses  them,  will  sus- 
tain an  action  at  law  against  her  estate 
upon  the  common  counts  for  money  lent  or 
money  had  and  received.  National  Granite 
Bank  v.  Tyndale,  176  Mass.  547,  57  N.  E. 
1022,  51 :  447 

32.  A  statute  excepting  accommodation 
indorsement  from  the  contracts  which  may 
be  made  by  a  married  woman  does  not  ren- 
der invalid  a  renewal  after  marriage  of  such 
an  indorsement  made  before  marriage.  Har- 
risburg  Nat.  Bank  v.  Bradshaw,  178  Pa.  180, 
35  Atl.  629,  34:  597 

33.  A  married  woman  may  confirni  the 
act  of  her  attorney  in  renewing,  in  excess  of 
his  authority,  her  indorsement  on  a  note 
given  before  marriage,  if  she  could  have  con- 
ferred the  power  on  him"  in  the  first  in- 
stance. Id. 

34.  The  facts  that  renewal  notes  are  not 
made  until  after  the  old  ones  are  overdue, 
and  that  the  old  ones  are  not  protested  for 
nonpayment,  will  not  make  the  renewals 
new  contracts  beyond  the  power  of  a  mar- 
ried woman  to  make  if  the  original  note  was 
indorsed  before  her  marriage  and  the  re- 
newals are  in  pursuance  of  a  general  under- 
standing that  they  shall  be  made,  and  there 
was  no  intention  that  they  should  be  new 
contracts.  Id. 
As  to  guaranty  ot  note. 

35.  A  married  woman  is  liable  on  her 
guaranty  of  a  promissory  note  owned  by  her 
and  made  payable  to  her  order,  and  the  pur- 
chaser of  such  a  note  is  not  driven  to  an 
inquiry  as  to  the  purpose  to  which  she  in- 
tends to  devote  the  proceeds  of  a  sale 
thereof.  Kitchen  v.  Chapin,  64  Neb.  144, 
89  N.  W.  632,  57:  914 
As  to  subscription. 

36.  A  married  woman  has  no  power  to 
subscribe  to  a  fund  for  the  purpose  of  pro- 
curing an  improvement  upon  property  in  the 
vicinity  of  property  owned  by  her,  although 
her  property  may  be  incidentally  benefited 
by  the  improvement.  Detroit  Chamber  of 
Commerce  v.  Goodman,  110  Mich.  498,  68  N. 
W.  295,  35:  96 
As  to  powers. 

37.  The  execution,  of  a  power  under  a 
trust  deed  by  a  married  woman  need  not  be 
made  with  the  formalities  required  for  a 
conveyance.  Stearns  v.  Fraleigh,  39  Fla. 
603,  23  So.  18,  39:  705 

38.  A  married  woman  can  execute  a  pow- 
er at  common  law  without  the  concurrence 
of  hor  husband,  whether  it  was  given  to  her 
while  sole  or  married,  and  she  can  execute 
the  power  in  his  favor.  Id. 
As  to  employment  of  another. 

39.  A  married  woman  may  make  herself 
charcTfable  with  the  value  of  services  ren- 
dered upon  her  employment  to  secure  a  di- 
vorce from  her  husband,  although  the  suit  is 
discontintied.  Wolcott  v.  Patterson,  100 
Miih.  227,  58  X.  W.  1006,  24:  629 
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40.  The  liability  of  a  woman  who,  while 
unmarried,  employed  a  servant,  for  no 
definite  time,  for  services  rendered  after  her 
marriage,  depends  upon  her  having  expressly 
or  impliedly  charged  her  separate  estate 
with  the  payment  thereof.  Bevill  v.  Cox, 
107  N.  C.  175,  12  S.  E.  52,  11:  274 
For  husband's  support. 

41.  A  contract  by  a  married  woman  to 
pay  for  the  support  of  her  insane  husband 
in  an  asylum,  not  made  in  the  mode  pro- 
vided by  statute,  is  not  valid  under  Ala. 
Code,  §  2346,  giving  a  wife  capacity  to  con- 
tract as  if  sole,  "with  the  assent  or  concur- 
rence of  her  husband  expressed  in  writing," 
and  §  2350,  authorizing  her  to  engage  in 
trade  or  business  without  his  consent  if  he 
is  of  unsound  mind  or  has  abandoned  her. 
Mc Anally  v.  Alabama  Insane  Hospital,  109 
Ala.  109,  19  So.  492,  34:  223 

6.  As  Surety. 

Wife's  Liability  as  Surety  for  Necessaries, 
see  infra,  54,  55. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
113a-118. 

Widow's  Agreement  to  Pay  Surety  on  Hus- 
band's Debt,  see  Contracts,  44,  45. 

Estoppel  to  Deny  Wife's  Liability,  see  Es- 
toppel, 297. 

Estoppel  to  Rely  on  Invalidity  of  Contract 
as,  see  Estoppel,  67. 

Parol  Evidence  as  to,  see  Evidence,  1129. 

Burden  of  Proof  as  to,  see  Evidence,  236. 

See  also  infra,  109;  Mortgage,  128,  201; 
Principal  and  Surety,  10. 

For  Editorial  Notes,  see  infra,  V.  §  5. 

42.  When  a  wife  encumbers  her  inchoate 
right  of  dower  by  joining  in  a  mortgage  of 
her  husband's  land  to  secure  his  debts,  she 
becomes  his  surety.  Gore  v.  Townsend,  105 
N.  C.  228,  11  S.  E.  160,  8:  443 

43.  A  wife  who  executes  a  mortgage  on 
her  separate  property  to  secure  her  hus- 
band's debt  occupies  the  position  of  a 
surety,  and  is  discharged  from  liability  by 
an  agreement  for  extension  of  payment, 
made  without  her  knowledge  or  consent, 
notwithstanding  the  contract  of  forbearance 
is  based  upon  a  usurious  consideration. 
Fleming  v.  Borden,  126  N.  C.  450,  36  S.  E. 
17,  127  N.  C.  214,  37  S.  E.  219,  53:  316 

44.  A  conveyance  by  a  married  woman  of 
an  estate  held  by  her  by  entireties  with  her 
husl)and  to  a  trustee  for  the  purpose  of 
having  it  conveyed  to  the  husband  to  en- 
able him  to  mortgage  it  to  secure  a  loan  for 
his  own  benefit  is  void  under  a  statute  pro- 
hibiting her  from  entering  into  a  contract 
of  suretyship.  Webb  v.  John  Hancock  Mut. 
L.  Ins.  Co.  162  hid.  616,  69  N.  E.  1006, 

66:  632 

45.  One  loaning  money  on  security  of  a 
mortgage  upon  property  lield  by  a  man  and 
wife  by  entireties  until  a  few  days  before 
ap])lication  was  made  for  llio  loan,  and 
then  conveyod  by  Iwr  to  liirii  tbrmigh  a 
trustee  for  a  nominal  ff)nsi(b'ration.  with- 
out any  inquiry  as  to  the  caii-c  of  transfer, 
is  c-liargod  with  notice,  where  in(juiry  would 


have  disclosed  that  the  conveyance  was 
made  to  evade  the  statute  forbiddmg  the 
woman  to  enter  into  a  contract  of  surety- 
ship. Id. 
As  to  notes. 
Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 

116-118. 
Estoppel  as  to,  see  Estoppel,  95. 

46.  Consideration  moving  to  a  married 
woman  is  not  necessary  under  the  married 
woman's  act,  to  bind  her  as  surety  on  her 
husband's  note.  Frederick  Town  Sav.  Inst. 
V.  Michael,  81  Md.  487,  32  Atl.  189,  340, 

33:  628 

47.  A  note  given  by  a  married  woman  as 
surety  for  her  husband  is  void,  even  in  the 
hands  of  a  bona  fide  holder,  unless  she  has 
estopped  herself  to  deny  its  validity  under 
Ind.  Rev.  Stat.  1881,  §  5119,  providing  that 
a  married  woman  shall  not  enter  into  any 
contract  of  suretyship  whether  as  indorser 
or  in  any  other  manner,  and  that  such  con- 
tract as  to  her  shall  be  void.  Voreis  v. 
Nussbaum,  131  Ind.  267,  31  N.  E.  70,    16:  45 

c.  Agency  of  Husband.     * 

In  Procuring  Insurance  on  Wife's  Property, 

see  Insurance,  834. 
For  Editorial  Notes,  see  infra,  V.  §§  1,  12. 

48.  The  maker  of  a  note  cannot  make  an 
agreement  binding  on  his  wife  who  is  not  a 
party  thereto,  that  a  deed  of  trust  executed 
by  her  of  her  real  estate  to  secure  payment 
of  a  note  executed  by  him  as  principal  and 
other  makers  as  sureties  will  be  used  to 
exonerate  the  sureties  from  their  liability 
on  the  note.  McCollum  v.  Boughton,  132 
Mo.  601,  30  S.  W.  1028,  33  S.  W.  476,  35:  480 

49.  The  marital  relation  does  not  of  itself 
disqualify  the  husband  from  acting  as  the 
agent  of  his  wife  with  reference  to  her 
separate  estate.  Prentiss  v.  Paisley,  25  Fla. 
927,  7  So.  56,  7:  640 
Ratification. 

50.  A  wife's  acceptance  of  money  for  prop- 
erty equitably  belonging  to  her  and  sold  by 
her  husband  is  not  a  ratification  of  hia 
fraud  in  the  sale,  of  which  sne  has  no  knowl- 
edge. Brown  v.  Wright,  58  Ark.  20.  22  S. 
W.  1022,  21:  467 

51.  An  agreement  by  a  man,  on  behalf  of 
his  wife,  to  a  family  settlement  of  an  estate 
in  which  she  is  interested,  by  which  certain 
insurance  policies  payable  to  her  are  made 
part  of  the  general  fund,  is  ratified  by  her 
subsequently  joining  in  an  application  for 
the  appointment  of  an  administrator,  and 
the  execution  of  a  power  of  attorney  to  en- 
able him  to  collect  the  money  in  accordance 
with  the  agreement;  and  it  will  be  binding 
on  her  although  the  husband  had  no  author- 
ity to  make  it.  Supreme  Assembly  11.  S.  of 
C.  F.  V.  Campbell,  17  R.  I.  402,  22  Atl.  .-507, 

13:  601 
c.  Joint  Liabilities. 

Ilusliand's  Liability  for  Support  of,  or 
Necessaries  Furnished  to.  Wife,  see 
supra,    2-14. 

52.  The   family   expenses   for   which   hus- 
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band  and  wife  are  made  liable  by  Hill's 
(Or.)  Code,  §  2874,  include  the  purchase 
price  of  a  buggy  bought  by  the  husband 
for  family  use,  and  which  is  used  by  the 
family.  Dodd  v.  St.  John,  22  Or.  250,  29 
Pac.  618,  15:717 

53.  A  diamond  shirt  stud  procured  for 
personal  use  and  actually  used  and  worn  by 
a  husband  is  a  family  expense  within  the 
meaning  of  Iowa  Code,  §  2214,  charging 
family  expenses  upon  the  property  of  both 
husband  and  wife  or  either  of  them. 
Xeasham  v.  McNair,  103  Iowa,  695,  72  N. 
W.  773,  38:  847 

54.  Necessary  medical  attendance  fur- 
nished a  husband  temporarily  incapacitated 
by  illness,  who  is  actually  a  part  of  the 
family,  living  with  it  as  such,  come  fairly 
within  the  rule  of  a  statute  making  the 
wife  liable,  as  surety,  for  necessaries  fur- 
nished the  family.  Leake  v.  Lucas,  65  Neb. 
359,  91  N.  W.  374,  62:  190 

55.  The  requirement  that  in  order  to  sus- 
tain an  action  against  a  wife  for  necessaries 
furnished  the  family  a  judgment  must  first 
be  obtained  against  the  husband,  execution 
issued  and  returned  unsatisfied,  which  is 
made  by  Neb.  Comp.  Stat.  chap.  53,  §  1,  is 
satisfied  by  obtaining  a  judgment  against 
him  in  the  state  where  the  family  resided 
at  the  time  the  necessaries  were  furnished, 
and  issuing  execution,  which  was  returned 
unsatisfied,  where  it  is  impossible  to  obtain 
a  judgment  against  him  in  Nebraska,  to 
which  state  he  and  his  family  removed 
shortly  after  the  necessaries  were  furnished. 

Id. 


n.  Property  Rights;   Transactions  between, 
a.  In  General. 

Alimony,  see  Divorce  and  Separation,  V. 

Husband's  Vested  Right  to  Convey  Home- 
stead, see  Constitutional  Law,  145-147. 

Effect  of  Divorce  on  Property  Rights  Gener- 
ally, see  Divorce  and  Separation,  VI. 

Wife's  Right  of  Dower,  see  Dower. 

Husband's  Estate  by  Curtesy,  see  Curtesy. 

Including  Husband  as  Grantee  in  Partition 
Deed,  see  Deeds,  53. 

Right  to  Inherit,  see  Descent  and  Distribu- 
tion, 1.  e. 

Wife's  Right  to  Money  Received  in  Eminent 
Domain  Proceedings,  see  Eminent  Do- 
main, 287. 

Right  in  Homestead,  see  Homestead. 

Insurance  on  Husband's  Life  in  Wife's 
Favor,  see  Insurance,  320. 

Wife's  Rights  in  Insurance  on  Husband's 
Life,   see  Insurance,  VI.   d,  2,  6. 

Wife's  Right  to  Insure  Husband's  Life,  see 
Insurance,  1197,  1198. 

Effect  of  Assignment  to  Wife  of  Contingent 
Interest  in  Husband's  Life  Insurance, 
see  Insurance.  1171. 

Running  of  Limitations  against  Wife's 
■Heirs,  see  Limitation  of  Actions,  135. 

For  Editorial  Notes,  see  infra,  V.  §§  4,  9. 

56.  The   deposit   of  a   man's   money  in   a 
■avings  bank,  by  his  wife  in  her  own  name, 


does  not  change  its  ownership,  where  it  is 
consistent  with  the  manner  in  which  they 
transacted  business,  and  with  her  custom 
of  caring  for  the  money  which  they  earned 
together.  Monahan  v.  Monahan,  59  Vt.  133, 
59  Atl.  169,  70:  935 

57.  Money  entering  into  a  loan  for  which 
a  note  and  trust  deed  are  made  to  husband 
and  wife  may  be  found  to  be  the  property 
of  the  wife,  where  the  husband  signed  an 
account  of  the  items  in  the  loan,  which 
stated  that  she  advanced  that  amount,  the 
loan  is  for  a  period  of  two  years,  and  he 
made  no  attempt  to  collect  it  when  due, 
nor  until  after  her  death,  although  he  states 
that  the  note  was  made  to  himself  and  wife 
in  order  to  make  provision  for  her  by  sur- 
vivorship in  case  he  predeceased  her.  John- 
ston V.  Johnston,  173  Mo.  91,  73  S.  W.  202, 

61:  166 

58.  The  expenses  incurred  by  a  husband 
in  building  a  house  on  his  wife's  land  and 
improving  the  property,  on  her  assurances 
that  he  should  enjoy  it  with  her  as  a  home, 
may  be  allowed  to  him  when  she  has  driven 
him  away,  on  the  ground  that  her  action  is 
in  bad  faith  and  fraudulent.  Finlayson  v. 
Finlayson,  17  Or.  347,  21  Pac.  57,        3:  801 

59.  A  deed  merely  for  purposes  of  par- 
tition made  by  direction  of  one  of  the  heirs 
to  himself  and  wife  jointly,  does  not  give 
her  any  interest  in  the  land,  as  it  conveys 
no  new  estate.  Harrison  v.  Ray,  108  N.  C. 
215,  12  S.  E.  993,  11:  722 
Wife's  rights  in  joint  earnings. 
Creditor's  Rights  in  Husband's  Earnings,  see 

infra,   181-186. 

60.  That  a  woman  assists  her  husband  in 
his  business,  and  in  caring  for  money  which 
is  the  product  of  their  joint  labor,  does  not 
make  the  money  her  property.  Monahan  v. 
Monahan,  77  Vt.  133,  59  Atl.  169,      70:  935 

b.  Estate  by  Entireties. 

Conveyance  of,  see  infra,  127. 

Wife's  Power  as  to,  see  supra,  44,  45. 

Adverse  Possession  of,  see  Adverse  Posses- 
sion, I.  f. 

Passing  of,  under  Husband's  Assignment  for 
Creditors,  see  Assignments  for  Credit- 
ors, 62. 

Effect  of  Divorce  on  Generally,  see  Divorce 
and  Separation,  101. 

Allowance  of  Alimony  to  Husband  from,  see 
Divorce  and  Separation,  83. 

Estoppel  of  Wife  as  to  Estate  Held  in 
Joint  Tenancy,  see  Estoppel,  170. 

Right  to  Homestead  Exemption,  see  Home- 
stead, 8. 

Lien  of  Judgment  on  Land  Held  by,  see 
Judgment,  320. 

As  to  Estates  in  Common  or  Joint  Estates 
Generally,    see    Cotenancy. 

See  also  infra,  115,  121. 

For  Editorial  Notes,  see  infra,  V.  §  10. 

61.  Estates  by  entirety  were  abolished 
by  W.  Va.  Code'  1868,  chap.  66.  §  3,  giving 
a  wife  power  to  take  and  hold  to  her 
separate  use  land,  and  its  rents  and  profits, 
as  if  unmarried,  and  denying  power  in  the 
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husband  to  dispose  of  the  land,  or  its  rents 
and  profits,  and  chap.  71,  §  18,  providing 
that,  if  an  estate  of  inheritance  be  con- 
veyed to  husband  and  wife,  one  moiety 
thereof  shall,  on  the  death  of  either,  descend 
to  his  or  her  heirs,  subject  to  debts,  curtesy, 
or  dower.  McNeeley  v.  South  Penn  Oil  Co. 
52  W.  Va.  616,  44  S.  E.  508,  62:  562 

62.  The  rule  of  the  common  law  creating 
estates  by  entirety  is  irreconcilable  with 
both  the  letter  and  the  spirit  of  statutes 
giving  married  women  separate  and  inde- 
pendent property  rights.  Re  Robinson's 
Appeal,  88  Me.  17,  33  Atl.  652,  30:  331 

63.  A  statute  providing  that  the  husband 
and  wife  shall  not  be  ejected  from  the  wife's 
real  estate  by  virtue  of  any  judgment 
against  him  will  apply  to  estates  by  en- 
tirety, although  the  rule  has  been  adopted 
that  the  husband's  rights  may  be  seized 
and  sold  in  such  a  way  that  in  case  he 
should  outlive  his  wife  the  purchaser  will 
come  into  possession  of  the  whole  estate. 
Cole  Mfg.  Co.  V.  Collier,  95  Tenn.  116,  31  S. 
W.  1000,  30:  316 
In  personal  property. 

For  Editorial  Notes,  see  infra,  V.  §  10. 

64.  Estates  by  the  entirety  may,  under 
the  Missouri  statutes,  be  created  in  per- 
sonal as  well  as  in  real  property,  and  be- 
tween husband  and  wife  as  well  as  between 
strangers.  Johnston  v.  Johnston,  173  Mo. 
!)1,  73  S.  W.  202,  61:  166 
In  mortgage. 

See  also  infra,  78. 

65.  Tenancy  by  the  entirety  does  not  ex- 
ist in  a  bond  and  mortgage  executed  to  hus- 
band and  wife  for  moneys  of  which  each 
individually  contributed  a  part;  but  upon 
the  death  of  either,  his  or  her  share  vests 
in  his  or  her  personal  representatives.  Re 
Albrecht,  136  N.  Y.  91,  32  N.  E.  632,    18:  329 

66.  A  mortgage  taken  In  the  joint  names 
of  husband  and  wife  on  the  sale  of  land  held 
as  tenants  by  the  entirety  is  presumed  to 
be  held  by  the  same  estate.  Re  Bramber- 
ry's  Estate,  156  Pa.  628,  27  Atl.  405,  22:  594 
Created  by  letter  of  credit. 

67.  A'  letter  of  credit  in  favor  of  husband 
and  wife,  purchased  with  the  husband's 
money,  creates  an  estate  by  entireties,  so 
that  in  ease  of  his  death  the  balance  may 
be  drawn  by  her  without  accounting  there- 
for to  his  estate.  Re  Parry,  188  Pa.  33,  41 
Atl.  448,  49:  444 
How  created  in  land. 

For  Editorial  Notes,  see  infra,  V.  §  10. 

68.  A  deed  conveying  real  estate  to  a  hus- 
band and  wife  conveys  the  same  to  them  in 
entirety,  and  on  the  death  of  one  the 
survivor  takes  the  entire  estate.  Neither 
the  statutes  relating  to  married  women,  nor 
the  statutes  relating  to  descents  and  dis- 
tributions, nor  any  other  statutes,  have 
changed  this  rule  of  law  in  Kansas  with 
respect  to  the  riphts  of  the  survivor.  Bak- 
er v.  Stewart.  40  Kan.  442.  1!)  Pap.  004. 

2:  434 

6n.  An   estate  in   ejitiroty  is  ciTatcil   by   a 

<Ippd    to    hiisliaiifl    and    wife   and    tlifii'    heirs 

and  assijins  forcvfi-.      MfLeod  v.  Tarrmit.  .30 

S.  C.  271,  17  S.  E.  773,  20:  846 


70.  A  deed  to  a  woman  and  her  husband, 
and  "the  survivor  of  them,  in  his  or  her  own 
right,"  gives  each  a  life  estate,  with  a  fee 
to  the  survivor.  Mittel  v.  Karl,  133  111.  65, 
24  N.  E.  553,  8:  655 

71.  A  deed  to  husband  and  wife  "as  ten- 
ants in  common"  creates  a  tenancy  in  com- 
mon, and  not  an  estate  by  the  entireties. 
Fulper  V.  Fulper  (N.  J.  Err.  &  App.)  54  N, 
J.  Eq.  431,  34  Atl.  1063,  32:  701 

72.  A  joint  conveyance  to  husband  and 
wife  vests  in  them  an  estate  in  entirety. 
Branch  v.  Polk,  61  Ark.  388,  33  S.  W.  424, 

30:  324 

73.  Husband  and  wife  do  not  take  as  ten- 
ants by  entirety,  but  as  joint  tenants,  under 
a  conveyance  to  them  "in  joint  tenancy." 
Thornburg  v.  Wiggins,  135  Ind.  178,  34  N, 
E.  999,  22:  42 

74.  An  estate  by  entireties,  and  not  one 
of  joint  tenancy,  is  created  by  a  deed  made 
to  husband  and  wife  "jointly,"  and  the  word 
"jointly"  will  be  construed  as  surplusage. 
Simons  v.  Bollinger,  154  Ind.  83,  56  N.  E. 
23,  48:234 

75.  A  conveyance  of  land  to  a  husband 
and  wife  in  consummation  of  their  joint 
purchase  of  it  durmg  coverture  vests  in 
them  an  estate  by  entireties.  Re  Bram- 
berry's  Estate,  156  Pa.  628,  27  Atl.  405, 

22:  594 

76.  A  joint  tenancy,  and  not  an  estate  by 
entirety,  is  created  by  a  conveyance  to  a 
husband  and  his  wife,  made  after  the  pas- 
sage of  W.  Va.  Code  1868,  chap.  71,  §  18,  de- 
stroying the  right  of  survivorship  in  case  of 
a  conveyance  of  an  estate  of  inheritance  to 
husband  and  wife,  and  chap.  66,  §  3,  giving 
a  wife  power  to  take  ai)d  hold  to  her 
separate  use  land,  and  its  rents  and  profits, 
as  if  unmarried,  and  denying  power  in  the 
husband  to  dispose  of  the  land  or  its  rents 
and  profits.  McNeeley  v.  South  Penn  Oil 
Co.  52  W.  Va.  616,  44  S.  E.  508,  62:  562 

77.  A  tenancy  by  the  entirety  is  not 
created  by  a  will  giving  the  residuary  estate 
to  a  daughter  and  her  husband  in  "equal 
shares  and  proportions,  and  so  to  their  re- 
spective heirs  and  assigns  forever,"  where 
the  statute  gives  married  women  separate 
and  independent  property  rights.  Re  Robin- 
son's Appeal,  88  Me.  17,  33  Atl.  652,     30:  331 

78.  An  estate  by  entirety  is  not  created 
by  the  giving  of  a  note  secured  by  deed  of 
trust  to  a  husband  and  wife  jointly  to  se- 
cure repayment  of  a  loan,  a  portion  of  which 
was  advanced  by  each,  where  by  statute  a 
man  has  no  control  of  his  wife's  property; 
and  it  is  immaterial  that  she  knew  of,  and 
consented  to,  the  form  of  the  security. 
Johnston  v.  Johnston,  173  Mo.  91,  73  S.  W. 
202,  61:  166 

79.  The  character  of  an  estate  as  one  by 
entirety  is  not  changed  by  the  fact  that  the 
deed  contains  a  proviso  that  in  the  event 
the  wife  should  survive  the  husband  "she 
shall  have  the  use  and  enjoyment  of  said 
land,  and  "at  her  death  the  estate  in  re- 
mainder is  to  go  to  her  children  by  the  said 
hnsliand."  Cole  Mfg.  Co.  v.  Collier,  95  Tenn. 
115.  31  S.  W.  1000,  30:  315 

80.  Husband  and  wife  taking  by  descent 
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&a  next  of  kin  take  by  moieties,  and  not  by 
entireties,  and  without  any  right  of  survi- 
vorship. Brown  v.  Baraboo,  90  Wis.  151,  62 
N.  W.  921,  30:320 

Relative  rights  to  rents  and  profits  of. 

81.  The  common-law  right  of  the  husband 
to  the  entire  usufruct  of  an  estate  by  the 
entirety  during  the  joint  lives  of  his  wife 
and  himself  is  not  an  incident  of  that  es- 
tate, but  is  a  part  of  his  common-law 
marital  rights.  Miles  v.  Fisher,  144  N.  Y. 
306,  39  X.  E.  337,  30:  305 

82.  The  rents  and  profits  of  an  estate  by 
entirety  during  the  joint  lives  of  husband 
and  wife  do  not  follow  the  nature  of  the 
estate  in  respect  to  their  disposal,  but 
belong  to  them  in  separate  moieties,  the 
wife's  share  of  which  is  within  the  general 
statutory  provisions  giving  married  women 
power  to  control  and  dispose  of  their  own 
property.  Id. 
Mortgage  on. 

Rights    of    Purchaser    on    Foreclosure,    see 

Mortgage,  202. 
For  Editorial  Notes,  see  infra,  V.  §  10. 

83.  A  wife  may  execute  a  mortgage  on  her 
interest  in  lands  held  by  the  entirety,  where 
the  state  Constitution  and  statutes  have  ex- 
cluded the  marital  rights  of  the  husband  in 
such  property  during  the  wife's  life,  and 
given  her  control  of  her  property.  Branch 
V.  Polk,  61  Ark.  388,  33  S.  W.  424,      30:  324 

84.  Separate  mortgages  made  without  the 
joinder  by  husband  and  wife  on  land  held  by 
the  entireties,  purporting  to  convey  an  un- 
divided half  interest  in  land,  although  made 
to  the  same  person  and  for  the  same  pur- 
pose, will  give  to  the  mortgagee  on  the 
death  of  the  husband  no  lien  beyond  an  un- 
divided half  interest.  Id. 

c.  Community   Property. 

Presumption  as  to  Lien  of  Judgment  on,  see 
Evidence.  745. 

Necessity  of  Administration  of,  see  Exec- 
utors and  Administrators,  3. 

As  to  Homestead,  see  Homestead. 

(Conclusiveness  of  Judgment,  see  Judgment, 
197. 

Partition   Sale  of,  see  Partition,  27. 

Enforcement  of  Agreement  to  Convey,  see 
Specific  Performance,  83. 

See  also  infra,  227. 

For  Editorial  Notes,  see  infra,  V.  §§  4,  11. 

What  is. 

85.  Land  obtained  under  a  homestead 
claim  is  in  effect  taken  by  purchase  within 
the  intent  of  the  Washington  community 
property  laws,  so  that  the  wife  has  com- 
munitv  rights  therein.  Kromer  v.  Fridav, 
10  Wash.  621,  39  Pac.  229,  32:  671 

Sn.  A  AToxiean  land  warrant  issued  by  the 
United  States  to  a  soldier  in  the  ^lexicaii 
war  is  a  gift  within  the  meaning  of  IlilTs 
(Wash.)  Code.  ?  1397.  makinir  property  ac- 
quired by  a  husband  by  gift  after  marriatr'- 
hip  separate  property,  and  not  conimiuiitv 
property.  TTateTi  v.  Fercru~on.  6S  Fed.  C!. 
29  U.  S.  App.  651.  15  C.  C.  A.  201.        :vr,:  T-l!) 

87.  A  marriage  does  not  relate  back  to  the 


birth  of  a  child  legitimated  thereby,  under 
Hill's  (Wash.)  Code  1881,  §  2388,  so  as  to 
bring  property  acquired  between  those 
periods  within  the  rule  as  to  community- 
property  interests  in  property  acquired  af- 
ter marriage.  Id. 
Liable  for  what  debts. 
For  Editorial  Notes,  see  infra,  V.  §  11. 

88.  The  exemption  of  a  community  prop- 
erty from  liability  for  a  separate  and  indi- 
vidual debt  of  the  husband  extends  to  a 
judgment  against  him  rendered  in  another 
state  for  his  individual  debt  long  before  the 
community  property  was  acquired.  La 
Selle  V.  Woolery,  11  Wash.  337,  39  Pac.  663, 

32:  73 

89.  Business  debts  incurred  by  a  husband 
are  chargeable  upon  the  community  prop- 
erty, unless  the  business  is  shown  not  to 
have  been  conducted  by  him  for  the  benefit 
of  the  community.  Oregon  Imp.  Co.  v. 
Sagmeister,  4  Wash.  710,  30  Pac.  1058, 

19:  233 
Husband's  and  survivor's  rights  as  to. 
Limiting  Husband's  Rights  as  to,  see  Con- 
stitutional Law,  780. 

90.  A  husband  having,  by  statute,  the  sole 
right  of  control  of  the  community  property, 
may  appropriate  community  funds,  without 
the  consent  of  his  wife,  to  the  procurement 
of  insurance  upon  her  life,  the  proceeds  of 
which,  in  case  of  her  death,  will  belong  to 
him  in  his  individual  right.  Martin  v.  Mc- 
Allister, 94  Tex.  567,  63  S.  W.  624,        56:  585 

91.  A  widower  having  power  to  waive  the 
statutory  exemption  of  the  homestead  from 
liability  for  community  debts  may  apply 
his  individual  funds  to  the  payment  of  such 
debts,  and  reimburse  himself  out  of  the 
proceeds  of  the  exempt  community  property, 
as  against  the  claims  of  children  of  the  mar- 
riage. Id. 
Loss  or  rights  in. 

92.  One  who  voluntarily  leaves  the  juris- 
diction, and  the  domicil  and  community 
property  located  in  the  state,  and  obtains  a 
decree  of  divorce  in  another  jurisdiction, 
cannot  maintain  an  independent  action 
thereafter  in  the  jurisdiction  for  a  division 
of  the  communitv  propertv.  Bedal  v. 
Sake,  10  Idaho,  270',  77  Pac.  638.  66:  60 

93.  A  wife  who  abandons  her  husband  and 
home  in  the  state  of  Idaho,  takes  up  her 
residence  in  another  state,  and  thereafter 
procures  a  decree  of  divorce  on  service  by 
publication,  and  forms  a  new  community  by 
another  marriage,  thereby  abandons  all 
claim  to  the  old  community,  and  cannot, 
upon  returning  to  the  state  of  Idaho  eight 
voars  and  more  after  abandoning  her  hus- 
liand.  recover,  by  an  action  in  the  name  of 
herself  and  husband  as  coplaintiff  with  her. 
her  interest  in  the  homestead  of  herself  and 
former  husband.  Id. 

d.  Wife's  Separate  Estate  or  Business. 

Review    of  Decision   as   to,   see   Appeal    anr' 

l-^rror,  515. 
\"eiiry  of  Husband  as  to.  lee  supra,  49,  50. 
Uife's  Riirht  to  Contract  as  to.   see   supra, 
23,  24. 
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Conveyance  of,  to  Third  Person,  see  infra, 

II.  f,  2. 
Conveyance  of,  to  Husband,  see  infra,  118- 

120. 
Joint  Action  for  Proceeds  of,  see  infra,  228. 
Rights  of  creditors  to  Husband's  Earnings, 

see  infra,  181-186. 
Wife's  Right  to  Dedicate  for  Public  Use,  see 

Dedication,  34. 
Estoppel  as  to,  see  Estoppel,  97-99. 
Gift  of,  to  Husband,  see  Gift,  1. 
Burden    of    Proving    Gift    to    Husband,    see 

Evidence,  700. 
Enjoining  Husband's  Interference  with,  see 

Injunction,  68. 
Insurable   Interest   of  Husband,   see   Insur- 
ance, 131,  132. 
Attack  on  Judicial  Sale  of,  see  Judicial  Sale, 

17. 
Jurisdiction  of  Justice  as  to,  see  Justice  of 

the  Peace,  12. 
Theft  of,  by  Husiband,  see  Larceny,  5. 
Levy  on,  see  Levy  and  Seizure,  12. 
Mechanic's  Lien   on,   see   Mechanic's   Liens, 

9,  10. 
Question  for  Jury  as  to  Character  of  Hus- 
band's Occupation  of,  see  Trial,  497. 
See  also  supra,  57,  58;  infra,  116,  123,  156, 

236-238. 
For  Editorial  Notes,  see  infra,  V.  §§  4,  9, 

14. 

04.  A  wife  is  conclusively  presumed  to 
have  intended  to  make  such  separate  estate 
as  she  owned  free  from  restraint  at  the 
time  of  making  a  contract — even  one  made 
before  the  Virginia  Code  went  into  effect — 
liable  therefor,  unless  a  contrary  intention 
is  expressed  in  the  contract.  Price  v.  Plant- 
er's Nat.  Bank,  92  Va.  468,  23  S.  E.  887, 

32:  214 

95.  When  a  firm  of  which  her  husband  is 
a  member  has  incurred  an  obligation  to  a 
married  woman  for  money  belonging  to  her 
statutory  separate  estate,  the  several  obli- 
gors are  not  the  less  liable  to  her  for  the 
whole  amount  of  the  obligation  by  reason 
of  the  fact  that  her  husband  is  one  of  the 
oblifjors.  Alexander  v.  Alexander,  85  Va. 
.35.3.' 7  S.  E.  3.35,  1:  125 

What  constitutes. 

!)6.  The  equitable  separate  estate  of  a 
wife  may  consist  of  any  property  and  of 
any  interest  therein,  and  its  nature  and  ex- 
tent are  to  be  determined  according  to  the 
intention  of  the  creator  as  ascertained  from 
the  construction  of  the  instrument  by  which 
it  is  created;  and  is  not  arbitrarily  limited 
to  such  interest  or  property  as  would  other- 
wise iniire  to  the  husoand  at  common  law. 
Price  V.  Planters  Nat.  Bank.  92  Va.  468, 
23  S.  E.  887,  .32:  214 

97.  A  legacy  due  a  wife  from  her  father's 
estate,  coming  into  possession  after  the  Vir- 
ginia act  of  1870-77.  elia]i.  32fl.  is  a  part  of 
lier  separate  estate  uiuler  lliat  act,  and  not 
liable  for  lier  hnsband'^  doht^.  Alexander 
V.  Alexander.  ,S5  Va.  ■?,:>?;.  7  S.  E.  3.15.    1:  1-25 

i'S.  "Wliere  by  deed  land  wa,s  conveyed  di- 
rectly to  a  mai'iicd  woman,  prior  io  the 
^^'^'st  "\'ir<.;-inia  C(id(>  of  ISfiS.  such  a  convey- 
ance did  not  create  in  her  a  separate  estate. 


but  the  husband  became  entitled  to  a  free- 
hold estate  in  the  land,  which  would  con- 
tinue at  least  during  the  joint  lives  of  the 
husband  and  wife,  with  remainder  in  fee  to 
the  wife.  Central  Land  Co.  v.  Laidley,  32 
W.  Va.  134,  9  S.  E.  61,  3:  828 

99.  Keeping  boarders  by  a  marrieu  wo- 
man is  such  a  business,  independent  of  her 
duties  as  a  wife,  as  authorizes  her  to  hold 
the  proceeds,  under  Iowa  Code,  §  2211. 
Hedge  v.  Glenny,  75  Iowa,  513,  39  N.  W. 
818,  1:479 

100.  Merely  providing  ordinary  and  neces- 
sary clothing  tor  the  wife  by  the  husband 
in  discharge  of  his  duty  growing  out  of  the 
marital  relation  does  not  make  it  her  prop- 
erty, within  the  meaning  of  the  Alabama 
statute  providing  that  all  property  acquired 
by  a  wife  after  marriage,  in  any  manner, 
including  that  acquired  by  gift  from  or  con- 
tract with  the  husband,  shall  become  her 
separate  estate.  Richardson  v.  Louisville  & 
N.  R.  Co.  85  Ala.  559,  5  So.  308,  2:  716 

101.  A  gift  of  money  by  a  man  to  his  wife 
makes  it  her  separate  estate  as  between 
them  or  their  privies  in  blood  or  estate, 
where  no  rights  of  creditors  are  involved. 
Johnston  v.  Johnston,  173  Mo.  91,  73  S.  W. 
202,  61:  166 

102.  A  conveyance  of  land  from  husband 
to  wife  in  the  usual  form,  for  a  valuable 
consideration,  though  without  words  disclos- 
ing an  intent  to  do  so,  vests  in  her  a  sepa- 
rate estate  which  she  may  transfer  without 
his  joinder  or  consent.  Barnum  v.  Le  Mas- 
ter, 110  Tenn.  638,  75  S.  W.  1045,  69:  353 
Rights  of  husband  as  to. 

Law  Governing,  see  Conflict  of  Laws,  142. 
Husband's  Vested  Right  to  Use  of,  see  Con- 
stitutional Law,  141. 
See  also  supra,  98;  infra,  107. 

103.  A  woman's  share  as  tenant  in  com- 
mon in  the  proceeds  of  lands  the  right  to 
the  possession  of  which  vested  in  her  after 
the  passage  of  the  Delaware  married  wo- 
man's acts,  and  which  have  been  sold  under 
direction  of  court  for  partition,  will  not, 
at  the  request  of  her  husband,  be  invested 
for  his  benefit,  but  it  will  be  paid  to  her 
absolutelv.  Moore  v.  Darby,  6  Del.  Ch.  193, 
18  Atl.  768,  13:  3*6 
Loan  of,  to  husband. 

104.  It  is  unnecessary,  under  the  married 
women's  statutes,  that  a  wife  shall  take 
from  her  husband  a  promissory  note,  or 
other  acknowledgment,  upon  handing  him 
money  of  her  separate  estate,  to  be  able  to 
establish  that  such  taking  by  him  was  a 
loan.  Adoue  v.  Spencer  (N.  J.  Err.  &  App.) 
62  N.  J.  Eq.  782,  49  Atl.  10,  56:  817 
Liability  for  husband's  debts. 

105.  Iowa  Rev.  1860,  §  2499,  requiring  a 
wife  to  place  notice  of  her  ownership  on  rec- 
ord, has  no  application  to  parties  who  be- 
came creditors  of  her  husband  after  the 
rej)eal  of  that  statute.  Hedge  v.  Glennv, 
75    Iowa.  513.  .39  N.  W.  818,  1:  479 

in().  A  married  woman  who  allows  her 
liusl)aiid  to  use  her  oxen,  horses,  and  other 
[)c)Mii!al  property  ujioii  her  farm  in  carrying 
iin   his  own  business,  is  not  thereby  "doing 
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business  on  her  separate  account,"  within 
the  meaning  of  the  Massachusetts  statute 
requiring  her  to  file  a  certificate  in  order  to 
exempt  the  property  from  liability  for  his 
debts.  Plaisted  v.  Hair,  150  Mass.  275,  22 
N.   E.   921,  5:  664 

107.  The  wife's  interest  in  slaves  of  her 
deceased  father  in  1863  in  North  Carolina 
vested  absolutely  in  her  husband  and  was 
subject  to  his  debts,  and  she  could  not  pre- 
vent such  vesting.  Ferrell  v.  Thompson, 
107  N.  C.  420,  12  S.  E.  109,  10:  361 

108.  Hay  severed  from  land  of  a  married 
woman  and  stored  in  her  barn  by  her  hus- 
band, who  has  expended  money  and  labor 
upon  it,  under  a  license  from  her  to  till  the 
land  and  take  the  crops  for  his  own  benefit, 
— is  subject  to  attachment  by  his  creditors. 
Plaisted  v.  Hair,  150  Mass.  275,  22  N.  E. 
921,  5:  664 

109.  The  separate  estate  of  a  married  wo- 
man cannot  be  charged,  in  a  suit  by  her 
father's  administrator,  with  moneys  paid 
by  her  father  as  surety  for  her  husband. 
Kelsey  v.  Kelley,  63  Vt.  41,  22  Atl.  597, 

13:  640 
Liability  for  wife's  debts. 

110.  The  liability  of  the  equitable  sepa- 
rate estate  of  a  wife  for  her  debts  contract- 
ed on  the  faith  thereof  does  not  terminate 
upon  discoverture  by  the  death  of  the  wife 
or  of  the  husband,  unless  the  estate  is  de- 
termined by  the  particular  event  that 
terminates  the  coverture.  Price  v.  Planters' 
Nat.  Bank,  92  Va.  468.  23  S.  E.  887,    32:  214 

111.  A  wife's  equitable  separate  real  prop- 
erty which  is  without  restraint  of  aliena- 
tion by  her  may  be  sold  under  decree  after 
her  death  to  discharge  her  general  engage- 
ments contracted  on  the  faith  of  her  sepa- 
rate estate,  where  her  separate  personal 
estate  is  insufficient  for  that  purpose,  and 
the  rents  and  profits  of  the  real  estate  will 
not  within  a  reasonable  time  amount  to 
enough  to  discharge  them.  Id. 

e.  Contracts  with  or  Conveyances  to  Each 
Other. 

Antenuptial  Contract,  see  supra,  II.  i. 

Rescission  of.  for  Undue  Influence,  see  Con- 
tracts, 805,  806. 

Fraud  between,  see  Contracts,  799. 

Construction  of  Contract  to  Convey  Entire 
Property,  see  Contracts,  332. 

Covenant  by  Husband,  see  Covenant,  5. 

Effect  on  Husband's  Curtesy  Interest,  see 
Curtesy,  10. 

Agreement  for  Separation,  see  Divorce  and 
Separation,  Vlli. 

Effect  of  Separation  Agreement  on  Dower, 
see  Dower,  45-48. 

Sale  to  Husband  of  Ward's  Land,  see  Guard- 
ian and  Ward.  11. 

Ejectment  by  Ward  for  Land  Sold  by  Guard- 
ian to  Her  Husband,  see  Ejectment.  14. 

Equitv  Jurisdiction  to  Set  Aside,  see  Equity, 
58. 

Burden  of  Proving  Gift  to  Husband,  see 
Evidence.  700. 

Gift  by  Wife  to  Husband  of  Part  of  Profits 
of  Partnership,  see  Partnership.  99. 


Payment  of  Note  against  Husband,  see  Pay- 
ment, 4. 

Sale  by  Agent  to  His  Own  Wife,  see  Prin- 
cipal and  Agent,  86. 

Allegations  as  to,  see  Pleading,  599. 

See  also  supra,  44,  45;  Release,  1.  • 

For  Editorial  Notes,  see  infra,  V.  §§  12-14. 

112.  A  fair  and  adequate  settlement  be- 
tween husband  and  wife  of  all  her  claims 
upon  his  estate  will  be  upheld.  Hilbish  v. 
Mattel,  145  Ind.  59,  44  N.  E.  20,         33:  783 

113.  Contracts  between  husband  and  wife 
are  not  made  valid  at  law  by  the  statutes 
of  New  York.  If  any  exception  exists  it  is 
under  the  act  of  1887.  Hendricks  v.  Isaacs, 
117  N.  Y.  411,  22  N.  E.  1029,  6:  559 

114.  The  agreement  of  a  wife  living  sepa- 
rate from  her  husband  to  repay  advances 
by  him  for  the  support  of  herself  and  chil- 
dren, out  of  money  given  her  by  the  will 
of  his  deceased  father  expressly  for  the  sup- 
port of  herself  and  children,  will  be  enforced 
in  equity  if  the  money  thus  given  by  will 
has  not  been  expended  for  their  support.  If 
she  has  expended  the  whole  sum  for  such 
support,  the  husband  has  no  equity  for  the 
enforcement  of  the  contract.  Id. 
Contracts  as  to  wife's  separate  estate. 
Conflict    of    Laws    as    to,    see    Conflict    of 

Laws,  105. 
For  Editorial  Notes,  see  infra,  "V.  §  12. 

115.  The  power  given  to  a  married  woman 
by  How.  (Mich.)  Stat.  §§  6295-6297,  to  con- 
tract in  regard  to  her  separate  property, 
does  not  extend  to  a  joint  contract  with  her 
husband  in  reference  to  property  held  by 
them  by  entireties.  Speier  v.  Opfer,  73 
Mich.  35,  40  N.  W.  909,  2:  345 

116.  A  married  woman  may  contract  to 
permit  her  husband  to  erect  a  building  on 
her  land,  which  shall  remain  his  property, 
under  a  statute  empowering  her  to  make 
any  and  all  contracts  "in  her  own  name  for 
any  lawful  purpose,"  and  to  contract  with 
her  husband  equally  as  with  anyone  else. 
Peaks  v.  Hutchinson,  96  Me.  530,  53  Atl.  38, 

59:  279 

117.  The  rule  that  a  wife  cannot  make 
contracts  with  her  husband  or  transfer 
property  to  him  does  not  prevent  him  from 
acquiring  title  to  crops  raised  and  gathered 
from  her  land,  on  which  he  expends  money 
and  labor,  although  having  the  use  of  her 
personal  property  therefor,  where  she  con- 
sents that  he  may  till  the  land  for  his  own 
benefit.  Plaisted  v.  Hair,  150  Mass.  275,  22 
N.  E.  921,  5:  664 
Conveyance  of  wife's  separate  estate. 

118.  The  wife's  conveyance  of  her  sepa- 
rate real  estate  directly  to  her  husband  is 
void  in  Indiana,  unless  the  transaction  can 
be  sustained  upon  the  principles  of  equity. 
.Johnson  v.  Jouchert,  124  Ind.  105,  24  N.  E. 
580,  8:  795 

119.  A  wife  cannot  make  a  valid  convey- 
ance directly  to  her  husband,  although  he 
joins  in  the  deed  as  grantor  also,  where  the 
statutes  do  not  permit  her  to  make  a  valid 
deed  unless  her  husband  joins  in  it  as  grant- 
or. Rico  V.  Brandenstein,  98  Cal.  465.  33 
Pac.  480,  20:  702 
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120.  The  fact  that  a  wife  conv.eyed  her 
estate  to  her  husband  upon  his  agreement 
to  will  his  estate  to  her,  so  that  the  sur- 
vivor should  have  the  whole  estate  of  both, 
does  not  tend  to  establish  undue  influence 
oij  the  part  of  the  husband  which  will  avoid 
the  conveyance.  Jones  v.  Gorham,  90  Ky. 
622,  14  S.  W.  599,  10:223 
Conveyance  to  wife. 

Validity  of,  as  Against  Creditors,  see  infra, 

187-192. 
Law  Governing,  see  Conflict  of  Laws,  104. 
Parol  Evidence  to  Rebut  Inference  of  Gift 

to  Wife,  see  Evidence,  1075. 
Conveyance    of    Homestead    to    Wife,    see 

Homestead,  49.  50. 
Effect  of,  on  Insurance,  see  Insurance,  304. 
See  also  supra,  101,  102;  infra,  130. 
For  Editorial  Notes,  see  infra,  V.  §§  12,  13. 

121.  A  husband  can  convey  his  title  as 
tenant  in  entirety  through  a  third  person  to 
his  wife.  Donahue  v.  Hubbard,  154  Mass. 
537,  28  N.  E.  909,  14:  123 
Contract  to  pay  wife  for  services. 

122.  A  contract  by  a  husband  to  pay  his 
wife  for  services  rendered  in  his  business  ia 
not  enforceable,  because  without  consider- 
ation, since  such  services  as  she  may  render 
him,  whether  within  ■  or  without  the  strict 
line  of  her  duty,  belong  to  him.  Blaechinska 
v.  Howard  Mission  &  H.  for  L.  W.  130  N. 
Y.  497,  29  N.  E.  755,  15:  215 

123.  A  contract  between  husband  and  wife 
engaged  in  farming,  that  the  husband  shall 
work  for  the  wife  and  act  as  her  agent  in 
what  he  does,  and  that  in  payment  for  such 
personal  services  the  wife  shall  work  for 
the  husband,  and  that  the  product  of  such 
joint  labor  shall  be  the  property  of  the  wife, 
is  without  consideration,  contrary  to  public 
policy,  and  void,  and  will  not  sustain  a 
claim  of  ownership  in  the  wife  of  a  crop 
sown,  grown,  and  harvested  by  the  husband, 
as  against  his  creditors.  Dempster  Mill 
Mfg.  Co.  V.  Bundv,  64  Kan.  444,  67  Pac.  816, 

56:  739 
Contract  to  support  husband. 

124.  A  contract  by  a  wife  to  support  her 
husband  for  life,  in  consideration  of  a  con- 
veyance of  land  by  him  to  her,  is  void. 
Corcoran  v.  Corcoran,  119  Ind.  138,  21  N.  E. 
468,  4:  782 

f.  Conveyances  or  Mortgages  to  Third  Per- 
sons. 

1.  In   General. 

•  Mortgage  on  Estate  Held  bv  Entirety,  see 

supra.  83.  84. 
Acknowledpr)n(Mit    hv    Alarricd    Woman,    see 

Acknowledgment.   III.   b. 
Conflict  of  Laws  as  to.  see  Conflict  of  Laws. 

110-112. 
Changrp  of  Der>ipinn  a«  Afl^cctincr  Validity  of, 

spo  ron=titntinnal  Law.  118  K 
r.lank  in  Doci'  liv  \Vifp.  see  Dppfls.  40. 
Estoppel   of  ]\r;irriod   Women    1)v    Dopil.    <pp 

I'Ntopppl.   ;^.7-41. 
Bnrrlpii   of  Proof  a^   in.   ^cp   EvM.'iic.  .  nci. 
Efl'ppt.  on  Salp  ],y  Hinliaml.  of  P(>i'(linL'-  Suit 

for  Divorcp.  .-pp  A./,s  PcnlrKA-.   1(J.   17. 


Discharge  of  Wife  from  Mortgage,  see  Mort- 
gage, 126-128. 

Rights  of  Purchaser  on  Foreclosure  of  Mort- 
gage, see  Mortgage,  201,  202. 

Application  of  Payments  on  Mortgage,  see 
Payment,  46. 

Enforcement  of  Contract  to  Convey,  see 
Specific  Performance,  83,  84. 

See  also  supra,  42;  Covenant,  16. 

For  Editorial  Notes,  see  infra,  V.  §  9. 

125.  The  fact  that  the  name  of  a  wife  is 
placed  after  that  of  her  husband  in  naming 
the  party  of  the  first  part  to  a  deed  in 
v/hich  she  appears  as  one  of  the  parties 
conveying  and  quitclaiming  all  interest  in 
the  land  is  not  sufficient  to  restrict  the  con- 
veyance by  her  to  a  mere  waiver  of  dower. 
Lake  Erie  &  W.  R.  Co.  v.  Whitham,  155  111. 
514,  40  N.  E.  1014,  28:  612 
Chattel  mortgage, 

126.  A  married  man  may  without  his 
wife's  consent  select  the  cows  which  he  will 
claim  as  exempt  in  giving  a  chattel  mort- 
gage on  certain  cows,  under  2  How.  (Mich.) 
Ann.  Stat.  §  7686,  providing  that  two  cows 
shall  be  exempt  to  each  householder  from 
any  final  process  and  that  any  chattel  mort- 
gage created  on  any  part  of  such  exempt 
property  shall  be  void  unless  the  mortgage 
is  signed  by  the  wife  of  the  mortgagor. 
Harley  v.  Procunier,  115  Mich.  53,  72  N.  W. 
1099,  40:  150 
Community  property. 

127.  A  conveyance  of  community  prop- 
erty in  Texas,  by  the  husband,— who,  under 
Tex.  Rev.  Stat.  art.  2852,  has  full  power  to 
sell  it, — passes  the  whole  of  the  common 
title,  although  he  signs  only  as  agent  of  his 
wife,  under  a  power  of  attorney  which  gave 
him  no  power  to  sell  the  property.  Dooley 
V.  Montgomery,  72  Tex.  429,  10  S.  W.  451, 

2:716 

2.  Wife's  Separate  Property. 

Due  Process  as  to,  see  Constitutional  Law, 
779. 

Estoppel  of  Wife  by  Deed  of,  see  Estoppel, 
40.  '-^ 

Transfer  of  Policies  Payable  to  Married  Wo- 
man, see  Insurance,  700,  708-710. 

128.  The  modes  of  alienation  by  a  wife, 
prescribed  in  an  instrument  creating  a  sep- 
arate estate  in  her,  are  not  exclusive  of 
other  modes,  unless  siich  an  intention  can 
be  clearly  gathered  from  the  face  of  the  in- 
strument. Price  V.  Planters'  Nat.  Bank,  92 
Va.  468,  23  S.  E.  887,  32:  214 

129.  The  grantee  in  a  deed,  executed  by  a 
husband  and  wife,  of  the  land  of  the  wife, 
who  is  also  an  infant  and  who.  was  married 
before  any  of  the  married  women's  enabling 
acts  were  passed,  except  that  empowering 
her  to  sell  her  land  by  joining  her  husband 
in  the  conveyanee.  takes  the  husband's 
iiLrht  to  the  posspssion  and  enjovnipnt  of  the 
rents  during  his  lifpfimp.  and  also  the  wife's 
i?itprpst  in  the  land  subject  to  her  rirrht  of 
'li-^iinirnianpe.  Stull  v.  Harris.  51  Ark.  294, 
11  S.  W.  281,  2:  741 
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130.  A  conveyance  by  a  married  woman 
of  real  property  which  was  deeded  to  her 
by  her  husband  without  consideration  paid 
from  her  separate  estate,  and  in  the  ab- 
sence of  statute  changing  the  rule  that  she 
acquired  only  an  equitable  title  by  the  deed, 
will  not  carry  the  covenants  in  the  deed 
under  which  her  husband  acquired  title. 
Wallace  v.  Pereles,  109  Wis.  316,  85  N.  W. 
371,  53:  644 
Necessity  of  husband's  written  consent. 
See  also  supra,  102. 

131.  A  parol  gift  of  a  note  is  not  within 
the  meaning  of  a  constitutional  provision  re- 
quiring a  man's  written  consent  to  make 
valid  his  wife's  "conveyance"  of  her  prop- 
erty, since  the  word  "conveyance"  has  ref- 
erence to  the  transfer  of  such  property  as 
must  be  transferreu  by  written  instruments. 
Vann  v.  Edwards,  135  N.  C.  661,  47  S.  E. 
784,  67:461 

132.  The  right  to  free  alienation  by  a 
married  woman  of  her  property,  except  as 
expressly  restricted,  is  conferred  by  a  con- 
stitutional provision  vesting  in  her  a  sole 
and  separate  estate  in  her  property  with 
power  to  devise  and  bequeath  it,  and,  "with 
the  written  consent  of  her  husband,"  convey 
it  as  if  she  were  unmarried;  so  that  the  re- 
striction must  be  limited  to  technical  con- 
veyances such  as  are  required  to  be  in  writ- 
ing. Id. 
Necessity  oi  both  joining  in  instrument. 
See  also  supra,  102,  119. 

133.  A  married  woman  owning  a  separate 
estate,  where  there  is  no  restriction  upon 
her  power,  is  authorized  by  the  Tennessee 
act  of  1869-70  to  convey  such  estate  with- 
out her  husband  joining  in  the  deed,  where 
she  has  a  privy  examination  before  a 
chancellor,  or  circuit  judge  of  the  state,  or 
clerk  of  the  county  court.  Robinson  v. 
Queen,  87  Tenn.  445,  11  S.  W.  38,         3:  214 

134.  A  lease  of  land  which  is  the  separate 
estate  of  a  married  woman,  for  a  period  of 
more  than  one  year,  is  a  conveyance  within 
the  meaning  of  statutes  requiring  husband 
and  wife  to  join  in  the  conveyance  of  real 
estate  the  separate  property  of  the  wife, 
and  forbidding  the  conveyance  of  an  estate 
for  a  term  of  more  than  one  year  unles»  the 
conveyance  be  in  writing;  and  the  wife 
must,  therefore,  join  in  its  execution  not- 
withstanding a  statute  giving  the  husband 
the  sole  management  of  the  wife's  property 
during  marriage.  Dority  v.  Dority,  96  Tex. 
21.5,  71  S.  W.  9.50,  60:  941 

135.  A  mortgage  by  a  married  woman,  on 
her  separate  property,  in  which  her  lawful 
husband  does  not  join,  is  void,  under  Ind. 
Rev.  Stat.  1876,  p.  550  (Rev.  Stat.  1881,  § 
5117),  although  he  has  been  absent  fifteen 
years  and  she,  believing  him  to  be  dead, 
is  living  with  another  man  whom  she 
believes  to  be  her  lawful  husband  and  who 
joins  with  her  in  exeruting  the'  instrument. 
As  to  the  effect  of  the  Indiana  statute  of 
1881  touching  estopjiels  in  pais  affecting 
married  women,  on  sucli  an  instrument  if 
made  after  the  passage  of  that  act. — i/mrre. 
Cook  v.  Walling.  117  ind.  9,  19  N.  E.  5:!2. 
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Defective  acknowledgment  of  deed. 

136.  The  insufficiency  of  a  deed  by  a  mar- 
ried woman  of  her  real  estate  to  convey 
title,  because  not  duly  acknowledged  by  her, 
cannot  be  asserted  by  a  creditor  who  ob- 
tains judgment  against  her  and  sells  the 
property  thereunder  four  months  after  the 
delivery  of  the  deed  and  of  possession  of 
the  property,  where  she  subsequently  joins 
her  husband  in  a  proper  acknowledgment  of 
the  deed.  Meade  v.  Clark,  159  Pa.  159,  28 
Atl.  214,  23:  479 

137.  If  a  deed  from  a  husband  and  wife 
conveying  her  land  is  void  as  to  her  because 
of  defective  certificate  of  her  examination 
and  acknowledgment,  a  person  with  notice 
of  the  former  deed,  to  whom  she  conveys 
the  land  after  the  death  of  her  husband,  will 
not  hold  it  as  trustee  for  the  first  purchaser, 
or  be  affected  in  any  way  by  the  former 
deed.  Central  Land  Co.  v.  Laidley,  32  W. 
Va.  134,  9  S.  E.  61,  3:  826 

138.  A  purchaser  of  land  from  a  married 
woman,  under  a  deed  which  is  void  because 
of  a  defective  certificate  of  examination 
and  acknowledgment,  is  not  entitled  to 
have  the  consideration  refunded  by  a  sec- 
ond purchaser  under  a  valid  deed,  or  to  have 
the  land  charged  therewith.  Id. 

139.  A  married  woman  who  has  given  a 
deed  which  is  void  for  lack  of  proper 
acknowledgment  cannot  ratify  it  during 
coverture  by  mere  admissions  or  recitals  or 
other  acts  in  pais,  but  only  by  acknowledg- 
ment of  the  void  deed,  or  the  execution  of 
another  instrument  in  the  form  required 
by  statute  to  pass  his  title.  Id. 
Mortgage  of. 

See  also  supra,  43,  135. 

For  Editorial  Notes,  see  infra,  V.  §  14. 

140.  A  mortgage  on  the  separate  estate  of 
a  married  woman,  to  secure  a  loan  to  her 
husband,  may  be  upheld  to  the  extent  that 
the  proceeds  are  invested  in  property  pur- 
chased for  her  in  her  name.  Johnson  v. 
Jouchert,  124  Ind.  105,  24  N.  E.  580,    8:  795 

141.  Remote  grantees  of  a  married  woman 
cannot  set  up  a  plea  of  coverture  in  their 
own  behalf  against  a  mortgage  executed 
by  her,  unless  it  appears  that  they  are  en- 
titled to  do  so  in  equity  and  good  con- 
science for  the  protection  of  a  consider- 
ation actually  paid  her  without  notice  of 
the  invalid  encumbrance,  or  with  the  mutual 
intention  or  agreement  that  they  should 
be  permitted  to  set  up  its  invalidity.       Id. 

g.  Trusts. 

Laches  Preventing  Claim  to,  see  Limitation 
of  Actions,  13. 

142.  A  wife  can  appoint  her  husband  to 
be  a  trustee  of  pro]ierty  conveyed  by  him 
in  trust  for  herself  and  children,  where  the 
deed  of  trust  gives  her  the  power  to  appoint 
and  choose  by  her  writing  under  seal  an- 
other trustee  in  case  of  the  resignation  or 
death  of  the  one  first  appointed.  Stearns  v. 
Fraleigh.  .3!)  Fla.  603,  23  So.  18.  39:  705 

143.  Land  purchased  in  the  name  of  a 
husband,  ])ut  paid   for  by  his  wife,  is   held 
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by  him  in  trust  for  her.     Riley  v.  Martinelli, 
97  Cal.  575,  32  Pae.  579,  21 :  33 

144.  A  man  who  buys  property  with  his 
wife's  money  which  was  in  his  possession 
holds  it,  in  Arkansas,  as  a  trustee  for  her 
benefit.  Brown  v.  Wright,  58  Ark.  20,  22  S. 
W.  1022,  21 :  467 

145.  Where,  upon  foreclosure  of  a  deed 
of  trust  given  to  a  husband  and  wife  to  se- 
cure loans,  the  husband  bids  in  the  prop- 
erty, and  is  permitted  to  credit  the  amount 
of  the  loan  on  the  bid,  the  wife's  money  is 
traced  into  the  property  so  that  her  heirs 
can  claim  an  interest  in  it.  Johnston  v. 
Johnston,  173  Mo.  91,  73  S.  W.  202,    61 :  166 

146.  A  naked  trust  in  land  conveyed  to  a 
man  for  the  use  and  benefit  of  his  wife  is 
not  executed  by  the  statute  of  uses  while 
the  marriage  exists,  but  the  legal  title  re- 
mains in  the  trustee.  Meacham  v.  Bunting, 
156  111.  586,  41  N.  E.  175,  28:  618 

h.  Partnership. 

See  also  Partnership,  112,  113. 

For  Editorial  Notes,  see  infra,  V.  §§  5,  12. 

147.  Husband  ana  wife  may  lawfully 
transact  business  as  copartners,  and  there- 
fore there  may  be  a  subpartnership  between 
a  husband  and  wife  in  reference  to  the 
nusband's  share  of  the  profits  of  a  business 
in  which  the  husband  is  a  partner.  Mor- 
rison V.  Dickey,  122  Ga.  353,  50  S.  E.  175, 

69:87 

148.  A  wife  may  become  a  partner  of  her 
husband  under  the  Wisconsin  statutes, 
which  authorize  her  to  make  contracts  in 
relation  to  her  separate  estate,  and  in  cer- 
tain emergencies — as,  in  case  of  her  hus- 
band's desertion — giving  her  the  power  of  a 
feme  sole.  Fuller  &  F.  Co.  v.  McHenry,  83 
Wis.  573,  53  N.  W.  896,  18:  512 

149.  A  woman  may  enter  into  a  partner- 
ship agreement  with  her  husband,  under 
statutory  authority  to  acquire,  own,  and 
dispose  of  property  to  the  same  extent  as 
her  husband  may  do,  and  to  make  contracts 
and  incur  liabilities  to  the  same  extent  as 
if  unmarried.  Hoaglin  v.  Henderson,  119 
Iowa,  720,  94  X.  W.  247,  61 :  756 

150.  When  a  husband  and  wife  carry  on  a 
business  as  partners  and  contract  debts  in 
the  course  of  it.  the  wife  cannot  escape  lia- 
bilitv  on  the  ground  of  coverture.  Suau 
V.  CaflFe.  122  N.  Y.  308.  25  N.  E.  488,    9:  593 

151.  A  married  woman  cannot  form  a 
partnership  with  her  husband  under  Me. 
Rev.  Stat.  chap.  61,  §  4,  making  her  liable 
for  debts  contracted  before  marriage  and 
those  contracted  after  marriage  in  her  own 
name,  as  well  as  for  her  torts  in  which  her 
husband  took  no  part.  Hatrgett  v.  Hurlev, 
91   Me.  542.  40  Atl.  561.      '  41:  362 

1.52.  A  married  \voman  cannot  become  her 
husband's  partner  in  a  mercantile  business 
by  virtue  of  a  ronstitntional  right  to  hold 
separate  jiroperty.  and  of  statutory  prn- 
vi-ioiis  autlinrizino-  Ikm-  to  transfer  her  sep- 
arate |icr-iiiial  pro|)erty  ami  earry  on  any 
trade  oi-  lui-iiicss.  Cilkor^on-Sloss  Toni- 
mi^sioii  (  o.  V.  'Malinger,  ,"iti  Ark.  20-1.  10  S. 
W.  747,  16:  526 


153.  A  partnership  between  husband  and 
wife  is  not  authorized  by  a  statute  provid- 
ing that  a  wife  may  make  contracts  and  in- 
cur liabilities  as  if  unmarried,  and  giving 
her  full  power  to  manage  and  dispose  of 
her  own  property,  and  also  declaring  that 
all  laws  which  impose  or  recognize  civil 
disabilities  upon  a  wife  that  do  not  exist 
as  to  her  husband  are  abolished.  Seattle 
Bd.  of  Trade  v.  Hayden,  4  Wash.  263,  30  Pac. 
87,  32  Pac.  224,  16:  530 

154.  The  Michigan  statute  giving  to  a 
married  woman  the  right  to  acquire  and 
hold  property  separate  from  her  husband 
and  free  from  his  influence  and  control 
(How.  Stat.  §§  6295-6299)  does  not  empow- 
er a  married  woman  to  make  a  contract  of 
partnership  with  her  husband.  Artman  v. 
Ferguson,  73  Mich.  146,  40  N.  W.  907,  2:  343 

155.  A  married  woman  can  enter  as  a 
partner  a  firm  of  which  her  husband  is  not 
a  member,  and  thus  bind  her  separate  prop- 
erty for  the  undertakings  of  the  firm,  under 
the  Michigan  statutes,  which  give  her  pow- 
er to  carry  on  business  or  trade  in  her  own 
name  and  upon  her  sole  account.  Vail  v. 
Winterstein,  94  Mich.  230,  53  N.  W.  932, 

18:  515 

i.  Antenuptial  Contract. 

Conflict  of  Laws  as  to  Effect  of,  see  Con- 
flict of  Laws,  282,  283. 

As  Aflfecting  Dower,  see  Contracts,  84. 

As  Consideration,  see  Bills  and  Notes,  39; 
Contracts,  69. 

Burden  of  Proof  as  to,  see  Evidence,  225. 

Parol  Evidence  of  Contents  of,  see  Evidence, 
804. 

Evidence  Necessary  to  Modify,  see  Evidence 
2293. 

Sufficiency  of  Proof  of  Fraud  in,  see  Evi- 
dence, 2293. 

Attack  on,  for  Fraud,  see  Fraudulent  Con- 
veyances, 18. 

EflFect  of,  on  Widow's  Right  to  Insurance  on 
Property,  see  Insurance,  1148,  1149. 

Hiffect  of,  on  Revocation  of  Will  by  Mar- 
riage, see  Wills,  66,  67. 

For  Editorial  Notes,  see  infra,  V.  §  15. 

156.  No  particular  form  of  words  is  nec- 
essary to  constitute  a  valid  antenuptial  con- 
tract. However  informal  the  instrument 
may  be,  it  will  be  given  effect  if  the  inten- 
tion of  the  parties  is  manifest,  and  it  is  such 
as  can  in  law  or  in  equity  be  executed. 
McNutt  V.  McNutt,  116  Ind.  545,  19  N.  E. 
115,  2:  372 

157.  The  word  "heirs,"  in  a  marriage  con- 
tract providing  that  neither  party  shall  take 
any  interest  in  the  property  of  the  other, 
hut  that  it  shall  descend  to  their  heirs  as 
if  they  had  not  married,  is  not  restricted 
to  the  children  of  the  parties,  but  includes 
any  legal  heirs;  and  such  provision  excludes 
any  claim  oT  either  party  as  heir  by  virtue 
of  marriage.  Id. 

MS.  A  transfer  of  bonds  by  a  husband  to 
hi<  wife  in  performance  of  an  antenuptial 
tnntraet  which,  under  Mass.  Pub.  Stat. 
I  hap.  147.  §§  26.  27.  could  not  be  enforced 
because  not  in  writing  and  not  recorded,  is 
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void  against  his  creditors.    Deshon  v.  Wood, 
148  Mass.  132,  19  N.  E.  1,  1:  518 

159.  A  woman's  mere  ignorance  of  the 
rule  of  law  that  marriage  will  revoke  her 
intended  husband's  will  is  not  sufficient  to 
overturn  an  antenuptial  settlement  by 
which  she  agrees  to  permit  his  property  to 
go  as  provided  in  the  will.  Hudnall  v. 
Ham,  183  111.  486,  56  X.  E.  172,  48:  557 

160.  An  antenuptial  contract  by  which 
a  wife  agrees,  in  consideration  of  a  certain 
sum  of  money,  to  release  all  her  interest  in 
her  husband's  estate  in  order  that  it  may 
pass  by  certain  provisions  of  his  will,  with 
a  covenant  not  to  interfere  in  any  way  with 
the  disposition  of  the  property  made  by  the 
will,  will  preclude  her  from  contesting  the 
right  of  the  beneficiaries  under  the  will  on 
the  ground  that  the  will  was  revoked  by 
the  marriage, — especially  when  she  has  rat- 
ified the  contract  after  her  husband's  death 
by  accepting  the  consideration  agreed  upon. 

Consideration  for. 

For  Editorial  Notes,  see  infra,  V.  §  15. 

161.  A  contract  in  consideration  of  mar- 
riage, where  each  party  releases  all  inter- 
est in  the  other's  property,  is  upon  a  suf- 
ficient consideration  as  to  both  parties,  at 
least  where  each  is  possessed  of  property 
before  marriage.  McXutt  v.  McNutt,  116 
Ind.  545,  19  X.  E.  115.  2:  372 
To  what  property  applicable. 

162.  A  provision  of  an  antenuptial  con- 
tract that,  as  regards  the  worldly  success 
and  substance  of  the  parties,  the  bride 
agrees  to  receive  the  groom  to  live  at  her 
house,  does  not  make  the  contract  applica- 
ble to  the  future  acquisitions  of  the  parties, 
— especially  tlios-e  after  emigrating  from 
their  then  residence  and  making  their  per- 
manent domicil  in  a  foreign  country.  Long 
V.  Hess,  154  Til.  482,  40  N.  E.  335,  27:  791 
Revocation. 

1€3.  The  resumption  of  her  marital  duties 
by  a  wife  who  has  voluntarily  estranged 
herself  from  her  husband  because  of  her 
dissatisfaction  with  a  valid  and  binding  an- 
tenuptial contract  is  no  consideration  for  a 
revocation  of  such  contract.  Lukens's  Ap- 
pead,  143  Pa.  386,  22  Atl.  892,  13:  581 

Enforcement  of. 
For  Editorial  Notes,  see  infra,  V.  §  15. 

164.  Equity  will  not  enforce  a  verbal  an- 
tenuptial contract  for  the  disposition  of 
property  upon  marriage,  when  the  contract 
is  such  a  one  as  is  made  valid  by  statute 
(Mass.  Pub.  Stat.  chap.  147,  §§  26,  27)  only 
if  in  writing  and  recorded.  Deshon  v.  Wood, 
148  Mass.  132.  19  N.  E.  1,  .1:  518 

j.  Fraud  on  Marital  Rights. 

<  1.  On    Husband's    Rights. 

165.  Conveyance  of  land  to  a  third  person 
on  a  purchase  by  a  married  woman,  accord- 
ing to  her  directions,  does  not  violate  any 
right  of  the  husband.  Kirkpatrick  v.  Clark, 
132  HI.  342,  24  X.  E.  71,  8:  511 

166.  Where  a  wife,  while  harboring  a  de- 
termination   to    abandon    her   husband    and 
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sue  for  divorce,  fraudulently  procures  from 
him  valuable  property  as  a  home  for  the 
family,  and  afterwards  institutes  divorce 
proceedings,  equity  may  restore  the  title  to 
the  husband  after  a- decree  of  divorce  has 
been  granted,  upon  his  cross-complaint. 
Meldrum  v.  Meldrum,  15  Colo.  478,  24  Pac. 
1083,  11:65 

2.  On  Wife's  Rights. 

Cancelation    of    Instruments    in    Action    to 
Set  aside  Instruments,  see  Judgment,  59. 
See  also  infra,  202-204. 

Before  marriage. 

See  also  infra,  203. 

For  Editorial  Notes,  see  infra,  V.  §  15. 

167.  The  fact  that  a  conveyance  made  by 
a  man  with  tne  consent  of  his  intended  wife 
reserved  a  life  estate  in  himself  is  not  a 
matter  of  which  she  can  complain.  Mur- 
ray V.  Murray,  90  Ky.  1,  13  S.  W.  244, 

8:95 

168.  A  conveyance  upon  the  eve  of  mar- 
riage, to  be  regarded  in  equity  as  a  fraud 
upon  the  legal  rights  of  the  intended  wife, 
and  consequently  not  binding  upon  her, 
must  be  made  without  her  consent  or  knowl- 
edge. Id. 

169.  The  mere  failure  of  a  grantor  to  in- 
form his  intended  wife  of  a  conveyance  by 
him  just  before  marriage  is  not  of  itself 
sufficient  to  make  it  fraudulent  as  to  her. 
Dudley  v.  Dudley,  76  Wis.  567,  45  N.  W. 
602,  8:  814 

170.  A  conveyance  to  the  grantor's  moth- 
er, to  whom  he  was  largely  indebted,  to 
carry  out  the  Mfr^ishes  of  his  deceased  father, 
and  in  the  belief  that  she  needed  it  much 
more  than  he  did,  although  it  was  not  made 
in  payment  of  the  debt,  but  on  a  nominal 
consideration  and  without  the  knowledge  of 
his  intended  wife,  whom  he  soon  after  mar- 
ried, is  not  fraudulent  as  to  her.  Id. 

171.  A  conveyance  in  contemplation  of 
marriage,  after  the  marriage  has  been 
agreed  upon,  when  made  by  the  prospective 
husband  to  his  sons  by  a  former  marriage, 
without  the  knowledge  or  consent  of  his 
contemplated  wife,  and  without  considera- 
tion other  than  love  and  affection,  is  a 
fraud  on  her  marital  rights,  and  will  not 
defeat  her  right  to  dower  at  his  death  after 
the  marriage.  Ward  v.  Ward,  63  Ohio  St. 
125,  57  N.  E.  1095,  51 :  858 

172.  A  secret  unrecorded  deed  made  by  a 
man  to  his  son  on  the  eve  of  a  second  mar- 
riage, for  the  purpose  of  preventing  the 
homestead  right  of  the  wife  from  vesting 
on  the  marriage,  while  an  inducement  to 
her  to  marry  him  was  a  proposal  to  build 
a  substantial  dwelling  on  the  homestead,  is 
fraudulent  as  to  her  homestead  right,  and 
void  as  to  that,  but  is  not  void  in  toto. 
Arnegaard  v.  Arnegaard,  7  N.  D.  475.  75  N. 
W.  797,  41 :  258 

173.  The  fact  that  a  wife's  homestead 
right  might  be  devested  by  the  removal  of 
tlie  family  from  the  land  will  not  prevent 
a  secret  deed  of  the  land  by  the  husband 
on  the  eve  of  the  marriage  from  being 
fraudulent  as  to  her  homestead  right,        Id. 
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174.  The  fact  that  a  wife  will  receive  a 
portion  of  her  husband's  personal  estate 
does  not,  however  large  that  may  be,  pre- 
vent a  secret  deed  of  his  real  estate,  made 
on  the  eve  of  their  marriage,  from  being 
fraudulent  as  to   her.  Id. 

175.  A  conveyance  made  just  before  mar- 
riage, in  fraud  of  the  wife's  rights,  can  be 
set  aside  by  her  only  to  the  extent  of  her 
dower.  Dudley  v.  Dudley,  76  Wis.  567.  45 
N.  W.  602,  8:  814 
After  marriage. 

Effect  of,  on  Dower,  see  Dower,  6,  7. 
Effect  of  Motive,  see  Evidence,  1783. 
Presumption    and    Burden    of    Proof    as   to 
Fraud,  see  Evidence,  375,  376. 

176.  Gifts  by  a  man  to  his  children,  of 
personal  property  constituting  the  bulk  of 
his  estate,  are  valid  as  against  a  post  mor- 
tem claim  by  his  widow.  Small  v.  Small,  56 
Kan.  1,  42  Pac.  243,  30:  243 

177.  A  wife's  distributive  share  of  the 
personal  estate  of  her  husband  at  his  death 
cannot  be  defeated  by  a  transfer  or  change 
of  title  as  a  mere  device  for  that  purpose, 
while  he  keeps  absolute  dominion  and  en- 
joyment of  the  property  during  his  own 
life.  Walker  v.  Walker,  66  N.  H.  390,  31 
Atl.  14,  27:  799 

178.  A  fraud  upon  the  rights  of  a  wife  is 
committed  when  the  husband  strips  him- 
self of  all  his  property  just  before  death  by 
delivering  deeds  of  real  estate  that  had 
been  made  some  years  before  and  giving  a 
check  for  money  which  constituted  all  of 
his  personal  property  in  order  to  defeat  his 
wife's  rights  as  his  heir,  after  obtaining  the 
full  benefit  of  the  property  up  to  the  end 
of  his  own  life.  Smith  v.  Smith.  22  Colo. 
480,   46  Pac.    128,  34:  49 

179.  A  fraud  on  the  wife  of  the  purchaser 
is  not  made  by  taking  a  deed  of  their  home- 
stead in  his  name  as  trustee  for  his  sons 
by  a  former  wife,  where  the  amount  invest- 
ed therein  is  but  a  small  part  of  his  estate 
and  a  reasonable  provision  for  the  sons. 
Walker  v.  Walker.  66  N.  H.  390.  31  Atl.  14. 

27 :  799 

180.  A  wife  is  within  the  class  of  "cred- 
itors and  others,"  in  a  statute  against 
fraudulent  conveyances,  in  respect  to  her 
distributive  share  in  her  husband's  prop- 
erty at  his  death.  Id. 

k.  Rights    of   Husband's    Creditors. 

liurdcn  of  Proof  as  to,  sec  Evidence,  702. 
Sufficioiu-y    of    Change    of    Possession,    see 

rraiululont  Conveyances.  46-48. 
For  Editorial  Xotes.  see  infra,  V.  §  16. 

As  to  husband's  earnings. 

See  also  supra.  fiO.   12;!. 

For  Editorial  Xotes.  soo  infra.  V.  S?  12.  16. 
181.  .\  (Ichtor  may  give  his  ])or>()iial  trmo, 
attention,  atid  services  to  tlio  inaiiauemeiit 
ami  romliut  of  liis  wife's  l)nsiness  far  a 
-eries  ,,f  yenrs.  witliout  makitij:  the  pvinci- 
)ial  iii\c-1e(l  ill  or  ]iro(lueod  hy  sudi  ly.isi- 
iio-s,  ,,!■  any  jiart  tliereof.  sul)iect  tfy  his 
f)-(j'lii  ni>.   if  ti.e    vvife   is   aftiiallv   the    own- 


er of  the  business.     Mayers  t.  Kaiser,  85 
Wis.  382,  55  N.  W.  688,  21 :  623 

182.  Rent  for  a  wife's  homestead  occupied 
by  her  with  her  husband  and  family  cannot, 
at  least  in  the  absence  of  any  agreement 
therefor,  be  charged  to  the  husband  in  de- 
termining the  liability  of  the  wife  to  his 
creditors  for  the  husband's  earnings  which 
have  been  used  to  improve  the  premises. 
Trefethen  v.  Lyman,  90  Me.  376,  38  Atl.  335, 

38:  190 

183.  To  the  amount  that  a  wife's  premises 
are  enhanced  in  value  by  additions  and  im- 
provements made  upon  them,  with  her  con- 
sent, out  of  her  husband's  earnings,  she  is 
liable  to  his  creditors.  Id. 

184.  A  debtor's  wife  receiving  her  hus- 
band's earnings  may  entirely  consume  them 
in  the  suitable  support  of  his  family,  in- 
cluding herself,  without  becoming  in  any 
way  answerable  to  his  creditors,  but  as 
against  them  she  cannot  appropriate  such 
earnings  or  income  to  make  investments  in 
her  own  name,  either  for  him  or  herself,  or 
to  keep  down  or  pay  off  encumbrances  on 
or  otherwise  improve  her  own  property,  or 
to  pay  the  debts  or  increase  the  profits  of 
her  separate  business.  Id. 

185.  Large  profits  made  by  the  skill  and 
labor  of  a  husband  engaging  in  business  in 
his  wife's  name,  on  her  capital  and  credit, 
which  are  over  and  above  the  necessary  ex- 
penses and  indebtedness  of  the  business,  in- 
cluding the  support  of  the  family,  may  be 
apportioned  by  a  court  of  equity  between 
his  wife  and  his  existing  creditors.  Bog- 
gess  V.  Richards,  39  W,  Va.  567,  20  S.  E. 
599,  26:  537 

186.  Property  purchased  by  a  man  in  the 
name  of  his  wife  out  of  profits  from  a  busi- 
ness which  he  is  conducting  as  her  agent, 
the  success  of  which  is  due  largely,  if  not 
wholly,  to  his  intelligent  supervision  and 
industry,  is  subject  to  his  debts.  BlacK- 
burn  v.  Thompson,  W.  &  Co.  23  Ky.  L.  Rep. 
1723,  66  S.  W.  5,  56:  938 
Conveyances  to  wife. 

Burden  of  Proving  Validity,  see  Evidence, 
701,  703,  704. 

Evidence  of  Declarations  as  to  Gift  to 
Show,  see  Evidence,  1570,  1571. 

Evidence  of  Expectancy,  see  Expectancy,  10. 

See  also  supra,  158;  Fraudulent  convey- 
ances, 12. 

For  Editorial  Notes,  see  infra,  V.  §  16. 

187.  A  conveyance  of  land  by  a  husband 
to  his  wife  by  deed  through  a  third  party, 
to  secure  her  for  the  principal  of  the  money 
of  her  separate  estate  taken  and  used  by 
him.  will  be  decreed  to  be  a  mortgage,  and 
good  as  against  creditors  to  the  extent  only 
of  the  amount  of  the  principal  so  received 
by  him.  with  interest  thereon  from  the  date 
of  the  deliverv  of  such  deed.  Adoue  v. 
Spencer  (X.  J.  Err.  &  App.)  62  N.  J.  Eq.  782, 
40  Atl.   10,  56:  817 

188.  Land  sold  by  a  husband  to  his  wife 
is  liable  to  seizure  by  the  husband's  cred- 
itors, where  the  title  is  invalid  on  its  face 
because  the  expressed  consideration  is  not 
within  the  exceptions  provided  by  La.  Civ. 
Code,  art.  2446,  us  essential  to  the  validity 
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of  a  sale  in  such  case.     Rush  v.  Landers, 
107  La.  549,  32  So.  95,  57:  353 

189.  A  conveyance  by  an  insolvent  of 
practically  all  his  property  to  his  wife  in 
trust,  to  manage  and  pay  such  of  his  debts 
as  may  seem  judicious  to  her,  and,  at  his 
decease,  to  distribute  the  estate  as  he  shall 
appoint,  and,  in  the  absence  of  appoint- 
ment, among  his  heirs  at  law,  is  void  as 
against  his  creditors.  Matthews  v.  Thomp- 
son, 186  Mass.  14,  71  N.  E.  93,  66:421 

190.  A  wife  who  takes  a  conveyance  of 
property  from  her  husband,  with  knowledge 
that  he  intends  thereby  to  hinder  and  de- 
fraud his  creditors,  and  who,  in  order  to 
procure  a  loan  to  herself,  conveys  the  prop- 
erty, as  security,  to  one  ignorant  of  the 
fraud,  is  personally  liable  as  a  trustee  ex 
maleficio  to  a  judgment  creditor  of  her  hus- 
band, as  to  whom  the  conveyance  to  her  is 
void,  for  the  amount  of  the  loan,  or  sufficient 
thereof  to  satisfy  such  judgment,  and,  to  re- 
duce the  recovery,  cannot  plead,  in  an  action 
brought  by  the  judgment  creditor  against 
her,  a  debt  due  her  by  her  husband;  nor  is  it 
material  what  she  does  with  the  borrowed 
money,  provided  she  does  not  apply  it  to 
her  husband's  debts.  Bigby  v.  Warnock,  115 
f5a.  385,  41  S.  E.  622,  57:  754 

191.  Where  a  married  woman  earned 
money  by  keeping  boarders,  as  a  separate 
employment,  and  loaned  the  money  there- 
after to  her  husband,  who  subsequently  re- 
paid it,  her  title  to  real  estate  purchased 
therewith  cannot  be  defeated  by  his  cred- 
itors. Hedge  v.  Glenny,  75  Iowa,  513,  39 
X.  W.  818,  1:  479 

192.  A  formal  release  of  dower,  which 
does  not  enter  into  the  consideration  of  a 
conveyance  by  a  husband  to  his  wife,  can- 
not be  considered  in  determining  whether  or 
not  the  conveyance  was  valid  against  his 
creditors.  Matthews  v.  Thompson,  186 
Mass.  14,  71  N.  E.  93,  66:  421 


ni.  Actions. 

a.  By  Husband* 

Effect   on   Husband  of  Recovery  by  Wife, 

see  Judgment,  282. 
Husband   as   Party  Defendant,   see  Parties, 

176.  177. 

For  injuries  to  wife  or  loss  of  her  services. 
Measure  of  Damages  for,  see  Damages,  IIL 

1.  2. 
For  Death  of  Wife,  see  Death,   16-19. 
Defense    to    Action    for   Wife's    Death,    see 

Death,  50. 
injury    by    Defective    Highway,    see    High- 
ways. 2.if).  257. 
Effect  of  Wife's  Release,  see  Release,  4. 
For  Editorial  Notes,  see  infra,  V.   §§   1,   18. 
103.  A  married  woman's  ricrht  to  carry  on 
Inisiness  on   her  own  account  does  not  pre- 
vent lier  from  pivinjr  her  services  to  her  hus- 
band   in    carrvir^   on    his   business,   or   pre- 
vent him.  in  that  rase,  from  recovering  the 
value  of  such  services,  in  an  action  for  per- 


sonal injuries  sustained  by  her.  Citizens' 
Street  R.  Ck).  v.  Twiname,  121  Ind.  375,  23 
N.  E.   159,  7:  352 

194.  The  common-law  right  of  a  husband 
to  a  right  of  action  for  the  loss  of  consor- 
tium through  an  jnjury  to  his  wife  caused 
by  negligence  is  not  taken  away  by  the 
Massachusetts  statutes  giving  married 
women  the  control  of  their  time  and  actions. 
Kelley  v.  New  York,  N.  H.  &  H.  R.  Co.  168 
Mass.  308,  43  N.  E.  1063,  38:  631 

195.  The  wife's  contributory  fault  may 
constitute  a  defense  to  an  action  by  a  hus- 
band for  the  loss  of  her  society  and  the  ex- 
pense of  her  cure,  although  the  statutes 
have  emancipated  her  from  many  common- 
law  disabilities,  and  relieved  the  husband 
from  responsibility  for  civil  injuries  com- 
mitted by  her.  Chicago,  B.  &  Q.  R.  Co.  v. 
Honey,  27  U.  S.  App.  196,  12  C.  C.  A.  190, 
63  Fed.  39,  26:  42 

196.  The  sale  of  laudanum  as  a  beverage 
to  a  married  woman,  knowing  that  it  is 
destroying  her  mind  and  body  and  causing 
loss  to  her  husband,  when  continued  after 
his  repeated  warnings  and  protest,  renders 
the  seller  liable  to  him  for  the  damages 
which  he  sustains  on  account  of  the  loss  of 
her  services.  Holleman  v.  Harward,  119 
N.  C.  150.  25  S.  E.  972,  34:  803 
For  wife's  property. 

Conclusiveness  of  Judgment;  see  Judgment, 
281. 

197.  A  husband  can,  in  his  own  name 
alone,  without  joining  his  wife,  maintain  an 
action  for  damages  upon  a  contract  made 
with  him  for  the  carriage  of  himself  and 
wife  and  their  baggage,  for  the  breach  there- 
of by  the  railway  in  failing  to  deliver  the 
baggage  of  the  wife.  Jacksonville,  St.  A.  & 
H.  R.  R.  Co.  V.  Mitchell,  32  Fla.  77.  13  So. 
673,  21 :  487 

198.  Although  the  general  ownership  of  a 
lost  trunk  and  its  contents  is  in  a  wife,  her 
husband  has  such  a  special  ownership  there- 
in as  will  enable  him  to  recover  in  his  own 
name  alone  the  value  of  such  lost  trunk  and 
its  contents  as  his  damages  for  the  breach 
of  a  contract  made  with  him  for  its  safe 
carriage  and  delivery.  Id. 
For  inducing  wife  to  abandon  husband. 
Opinion  Evidence  as  to,  see  Evidence.  1402. 
Limitation    of    Action,    see    Limitation    of 

Actions.  115. 
Allegations  as  to,  see  Pleading,  ,384. 
Liability  for  Seduction  of  Affianced,  see  Se- 
duction, 3. 
Trespass   for  Seduction   of  Wife,  see  Tres- 
pass, 5. 
190.  Giving   advice   to   a    wife,   which   in- 
duces her  to  leave  her  husband,  is  not  ac- 
tionable  if  given  honestly,  with   a  view  to 
the  welfare  of  both  parties,  by  one  who  has 
no   special   influence   or   authoritv   over  her. 
Tasker  v.  Stanlev.  153  :\lass.  148.  20  X.  E. 
417,  '  10:468 

b.  By  Wife. 

Against    Husband,    see   infra,   232-235. 
For  Personal  Tort.  Conflict   of  Laws   as  to, 
see  Conflict  of  Laws.  199. 
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For  Causing  Husband's  Death,  see  Death, 
41,  42. 

For  Sale  of  Liquor  to  Husband,  see  Intoxi- 
cating Liquors,  168-170. 

On  Contract  of  Third  Person,  see  Parties, 
61,  62. 

EflFect  of  Judgment  for  Husband  on  Wife's 
Right  of  Action  for  Personal  Injuries, 
see  Action  or  Suit,  83. 

Judgment  for  Wife  on  Striking  out  Hus- 
band's Name,  see  Dismissal  or  Discon- 
tinuance, 14. 

Effect  on  Wife  of  Judgment  to  which  Hus- 
band is  a  Party,  see  Judgment,  281, 
283. 

Limitation  of  Action,  see  Limitation  of  Ac- 
tions, 114. 

Wife  as  Party  Defendant,  see  Parties,  175. 

See  also   infra.   236-238. 

200.  The  repeal,  by  the  New  York  act  of 
1880,  of  the  provision  of  the  Acts  of  1860 
and  1862  giving  a  wife  the  right  to  main- 
tain an  action  for  injury  to  her  person  or 
character,  was  not  intended  to  take  away 
any  rights  of  action,  but  merely  to  remove 
sections  no  longer  regarded  as  operative. 
Bennett  v.  Bennett,  116  N.  Y.  584,  23  N.  E. 
17,  6:  553 

201.  An  infant  married  woman,  who  has 
joined  with  her  husband  in  a  conveyance  of 
her  land,  may  file  her  bill  to  disaffirm  the 
conveyance  during  her  husband's  lifetime. 
Stull  V.  Harris,  51  Ark.  294,  11  S.  W.  281, 

2:  741 
By  deserted  wife. 
Due  Process  as  to,  see  Constitutional  Law, 

831,  833. 
Receiver  in  Action  by  Wife,  see  Receivers, 

20,  76. 
See  also  infra,  206,  217. 

202.  A  deserted  wife  may  maintain  an 
action  to  set  aside  a-  deed  of  her  husband, 
made  for  the  jnirpose  of  defrauding  her  of 
her  right  to  maintenance.  Murray  v.  Mur- 
ray, 115  Cal.  266.  47  Pac.  37,  37:  626 

203.  That  the  marriage  had  not  been  sol- 
emnized at  the  time  a  man  transferred  his 
property  to  defeat  the  rights  of  the  intended 
wife  to  maintenance  will  not  prevent  her 
from  maintaining  an  action  to  set  aside  the 
transfer,  after  the  marriage  is  solemnized 
and  she  has  been  deserted,  if  at  the  time  of 
the  transfer  she  was  with  child  by  him,  and 
tliorcfnre  in  no  position  to  exercise  a  fair 
option  whether  she  would  fulfil  her  engage- 
ment with  him  or  not.  Id. 

204.  The  court  should,  in  setting  aside  a 
transfer  of  property  as  in  fraud  of  a  de- 
serted wife's  right  to  support,  direct  what 
part  of  tlii^  proporty  seized  slionld  remain 
in  tlio  liatifl*  of  tlio  receiver,  and  what 
should  bo  rpstiircd  to  tlie  person  from  whom 
it  wa«  taken.  Id. 
For  personal  injury. 

Coiiflir't  of  T.aws  as  to.  see  Conflict  of  Laws. 
2in. 

Measure  of  D;iiiinL;o=    for.   see  Dnmn!:''es.  TIT. 

i.  ■_'. 

■_*i'."i.   Till'  )i!'c i\i-;iiin   tlint   n   iimri'ii"''!   whmku) 

m;iy   -no   ■■iiiuin    nny    e:ni-p   nf   ;:'-('mii    in    licr 

own    iianu'."    in    1  lip    pi-dvisn    ■^o    Mil.    ('ndi'. 


art.  45,  §  7,  which  makes  a  wife  liable  for 
debts  contracted  in  her  separate  business, 
and  authorizes  her  to  be  sued  for  such  debts 
as  a  feme  sole,  must  be  restricted  by  the 
preceding  part  of  the  section,  and  does  not 
extend  to  an  action  for  injury  to  her  per- 
son. Wolf  V.  Bauereis,  72  Md.  481,  19  Atl. 
1045,  8:  680 

206.  A  married  woman  may  sue  for  in- 
juries to  her  person  without  joining  her  hus- 
band, where,  without  her  fault,  he  has  de- 
serted her  and  left  the  state  without  inten- 
tion of  returning.  Id. 

207.  In  an  action  by  a  wife  for  the  recov- 
ery of  damages  for  personal  injuries  sus- 
tained by  her,  she  may  or  may  not,  at  her 
election,  join  her  husband  as  coplaintiff. 
Normile  v.  Wheeling  Traction  Co.  57  W.  Va. 
132,  49  S.  E.  1030,  68:  901 
For  enticing  or  alienating  affections  of  hus- 
band. 

Release  from  Judgment  for,  by  Discharge  in 
Bankruptcy,  see  Bankruptcy,  60. 

Effect  of  Motive,  see  Evidence,  1784. 

Evidence  as  to,  see  Evidence,  2120,  2123. 

Evidence  of  Former  Affection,  see  Evidence, 
947. 

Admissibility  of  Declarations  as  to,  see  Evi- 
dence, 1666,  1667. 

Husband  as  Party  Defendant,  see  Parties, 
177. 

For  Editorial  Notes,  see  infra,  V.  §§  3,  18. 

208.  A  wife  can  maintain  an  action 
against  another  woman  for  alienating  her 
husband's  affections.  Foot  v.  Card,  58  Conn. 
1,   18  Atl.    1027,  8:  829 

Haynes  v.  Nowlin,  129  Ind.  581,  29  N.  E. 

389,  14:  787 

Contra,  Doe  v.  Roe,  82  Me.  503,  20  Atl.  83, 

8:  833 

209.  A  married  woman  can  maintain  an 
action  for  enticing  away  her  husband,  and 
depriving  her  of  his  comfort,  aid,  protec- 
tion, and  societv.  Bennett  v.  Bennett,  116 
Js.  Y.  584.  23  N.  E.  17,  6:  553 

Contra,  Duffies  v.  Duffies,  76  Wis.  374. 
45  N.  W.  522,  8:  420 

210.  A  wife  may  maintain  an  action 
against  one  who  entices  her  husband  from 
her  and  alienates  his  affections,  under  Ky. 
Stat.  §  2128,  giving  to  the  wife  a  right  to 
sue  and  be  sued  as  a  single  woman.  Dietz- 
man  v.  Mullin,  108  Ky.  610,  57  S.  W.  247. 

50:  808 

211.  A  married  woman  may  maintain  an 
action  in  her  own  name  to  recover  damages 
for  the  alienation  of  her  husband's  af- 
fections where  the  statutes  abolish  all  dis- 
abilities of  the  wife  and  give  her  the  same 
ri"-ht  to  sue  as  if  she  were  single.  Beach 
v.'  Brown,  20  Wash.  266,  55  Pac.  46,    43:  114 

212.  A  wife  may  maintain  -an  action 
against  a  third  person  for  the  alienation  of 
her  husband's  affections,  under  111.  Rev. 
Stat.  1898.  p.  790,  chap.  68,  §  1,  providing 
that  a  married  woman  may,  in  all  cases,  sue 
and  be  sued,  without  joining  her  husband 
with  her.  to  the  same  extent  as  if  she  were 
nnmarriod.  Botser  v.  Betser.  186  111.  5,37. 
"iS   X.    T:.    240.  .52:  630 

2V^.  A  \viii!ian  can  maintain  an  action  for 
I'lii'nat  iMLT    ilio    afTcctions    of    her    husband, 
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where  she  has  by  statute  the  right  to  a  sep- 
arate estate,  and  to  bring  actions  in  rela- 
tion thereto  as  if  unmarried.  Warren  v. 
Warren,   89  Mich.   123,   50   N.   W.   842, 

14:545 

214.  A  wife  may  have  a  right  of  action 
against  third  persons  for  the  alienation  of 
the  affections  of  her  husband  and  depriving 
her  of  his  society,  under  the  Missouri  stat- 
utes giving  her  the  right  to  own  separate 
property,  including  rights  in  action  growing 
out  of  any  violation  of  her  personal  rights. 
Clow  v.  Chapman,  125  Mo.  101,  28  S.  W. 
328,  26:  412 

215.  A  wife  can  maintain  an  action 
against  one  who  has  wrongfully  induced  her 
husband  to  leave  her,  where  she  is  freed 
from  common-law  disabilities  and  entitled 
to  sue  in  her  own  name  and  right  for  torts 
done  to  her.  Gernerd  v.  Gernerd,  185  Pa. 
233,   39   Atl.   884,  40:  549 

216.  Wrongfully  depriving  a  wife  of  the 
affection,  companionship,  and  society  of  her 
husband,  gives  her  a  right  of  action  for 
damages,  under  Iowa  Code,  §  2211,  which 
authorizes  a  wife  to  maintain  actions  "for 
the  preservation  and  protection  of  her  rights 
and  property  as  if  unmarried."  Price  v. 
Price,  91  Iowa,  693,  60  N.  W.  202,       29:  150 

217.  An  action  by  a  married  woman  who 
has  been  abandoned  by  her  husband,  against 
one  who  induced  the  abandonment,  may  be 
brought  in  her  own  name  without  joining 
her  husband,  under  statutes  giving  an  aban- 
doned wife  right  to  contract  as  a  free  trad- 
er, and  also  to  set  up,  if  sued  for  a  tort,  any 
counterclaim  growing  out  of  the  same  trans- 
action, and  recover  affirmative  judgment  if 
her  damages  exceed  those  of  the  other  party. 
Brown  v.  Brown,  121  N.  C.  8,  27  S.  E.  998, 

38:  242 

218.  A  cause  of  action  for  enticing  a  hus- 
band from  his  wife  and  depriving  her  of 
his  society,  support,  and  protection  arises  in 
her  favor  at  common  law,  and  its  enforce- 
ment, if  suspended  at  common  law  during 
coverture  by  reason  of  her  inability  to  sue 
without  joinder  of  her  husband,  is  author- 
ized, even  for  a  pre-existing  cause  of  action, 
by  Md.  Code,  art.  45,  §  5,  a-s  amended  by 
Md.  act  1898,  chap.  458,  providing  that  mar- 
ried women  may  sue  "for  torts  committed 
against  them  as  fullv  as  if  they  were  un- 
married." Wolf  V.  Frank,  92  Md.  138,  48 
Atl.  132,  52:  102 

219.  A  wife  may  maintain  an  action  for 
damages  sustained  from  desertion  by  her 
husband,  against  any  person  or  persons  who 
have  brought  about  such  abandonment. 
Hodgkinson  v.  Hodgkinson,  43  Neb.  269.  61 
N.  W.  577,  27:  120 

220.  A  parent  is  not  liable  for  advising  a 
son  to  separate  from  his  wife,  if  moved  by 
proper  parental  motives  for  his  son's  wel- 
fare and  happiness,  instead  of  by  malice. 
Tucker  v.  Tucker,  74  Miss.  93,  19  So.  955, 

32:  623 

221.  Advice  to  a  son  as  to  separating 
from  his  wife,  given  in  good  faith  and  with 
a  proper  motive,  will  not  render  the  parent 
liable  to  her,  unless  it  was  clearly  unjusti- 


liable.     Gernerd  v.  Gernerd,  185  Pa.  233,  39 
Atl.  884,  40:  549 

222.  A  wife  has  no  right  of  action  against 
another  woman  for  the  alienation  of  her 
husband's  affections,  unaccompanied  by 
adultery.  Houghton  v.  Rice,  174  Mass.  366, 
54  N.  E.  843,  47:  310 

223.  The  fact  that  a  man  and  his  wife 
continue  to  live  together  does  not  prevent 
her  from  maintaining  an  action  against  an- 
other woman  for  alienation  of  his  affections. 
Foot  V.  Card,  58  Conn.  1,  18  Atl.   1027, 

6:  829 

224.  Procuring  a  divorce  from  her  husband 
will  not  prevent  a  woman  from  maintaining 
an  action  against  a  third  person  for  prior 
alienation  of  his  affections.  Beach  v.  Brown, 
20  Wash.  266,  55  Pac.  46,  43:  114 
For  criminal  conversation. 

Release  from  Judgment  for,  by  Discharge  in 
Bankruptcy,  see  Bankruptcy,  61. 

225.  A  married  woman  cannot  maintain 
an  action  simply  in  the  nature  of  crim.  con. 
against  another  woman.  Kroessin  v.  Keller, 
60  Minn.  372,  62  N.  W.  438,  27:  685 

c.  By  Both  Husband  and  Wife. 

Defendant's  Right  to  Object  to  Joinder,  see 
Action  or  Suit,  39. 

Judgment  for  Wife  on  Striking  out  Hus- 
band's Name,  see  Dismissal  or  Discon- 
tinuance, 14. 

226.  A  husband  and  wife  may  maintain  a 
joint  action  for  the  breach  of  a  contract 
made  with  them  jointly,  by  which  a  third 
person  undertakes  to  take  charge  of  and 
safely  keep  the  remains  of  their  deceased 
child  until  they  are  ready  to  inter  the  same. 
Renihan  v.  Wright,  125  Ind.  536,  25  N.  E. 
822,  9:  514 

227.  A  wife  cannot  be  joined  as  plaintiff 
in  an  action  to  recover  community  property. 
Spreckels  v.  Spreckels,  116  Cal.  339,  48  Pac. 
228,  36:  497 

228.  A  husband  and  wife  cannot  in  a  joint 
action  recover  the  proceeds  of  the  wife's 
individual  property.  Donahue  v.  Hubbard, 
154  Mass.  537,  28  N.  E.  909,  14:  123 
For  personal  injuries  to  wife. 

See  also  supra,  207. 

229.  The  common-law  right  of  a  husband 
to  sue,  together  with  his  wife,  for  her  per- 
sonal injury,  is  not  affected  by  a  statute 
which  deals  only  with  her  property  and  her 
contracts  relating  thereto.  Snashall  v.  Me- 
tropolitan R.  Co.  8  Mackey,  399,  10:  746 

230.  Contributory  negligence  of  the  hus- 
band will  defeat  an  action  by  the  husband 
and  wife  for  a  personal  injury  to  the  wife. 
Pennsylvania  R.  Co.  v.  Goodenough  (N.  J. 
Err.  &  App.)  55  N.  J.  L.  577,  28  Atl.  3, 

22:  460 

231.  Contributory  negligence  of  a  husband 
will  defeat  an  action  for  injuries  to  a  wife 
resulting  from  negligence,  where  the  right 
to  such  damages  is  community  property,  and 
she  cannot  sue  alone  for  such  injuries.  Mc- 
PnrlrlpTi  v.  Santn  Avix.  0.  &  T.  Street  K.  Co 
87  Cal.  464,  25  Pac.  681,  11 :  252 
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d.  Between  Husband  and  Wife. 

By  Divorced  Wife  for  Maintenance  of  Child, 
see  Divorce  and  Separation,  109,  110. 

By  Wife  for  Seduction  Before  Marriage,  see 
Seduction,  7,  8. 

For  Editorial  Notes,  see  infra,  V.  §  18. 

232.  An  equitable  ejectment  action  by  the 
wife  in  the  name  of  her  next  friend  may  be 
maintained  in  Pennsylvania  against  her  hus- 
band, from  whom  she  is  at  the  time  sep- 
arated, under  the  Acts  of  1848  and  1856,  giv- 
ing her  the  right  to  a  separate  estate  and  to 
maintain  actions  therefor,  where  the  prop- 
erty is  not  occupied  by  them  as  a  home  and 
the  husband's  possession  is  inconsistent  with 
such  occupation.  McKendry  v.  McKendry, 
131   Pa.  24,  18  Atl.   1078,  6:  506 

233.  A  married  woman  may  maintain  a 
suit  in  equity  against  her  husband  to  en- 
force his  contract  to  convey  property  in 
trust  for  their  children  and  herself  in  con- 
sideration of  her  resumption  of  marital  re- 
lations which  she  had  abandoned  because 
of  conduct  on  his  part  entitling  her  to  a  di- 
vorce, where  the  statute  permits  her  to  sue 
alone  in  actions  between  her  and  her  hus- 
band. Moayon  v.  Moayon,  114  Ky.  855,  72 
S.  W.  33,  60:  415 

234.  A  tort  committed  upon  a  wife  by  her 
husband  while  they  are  living  together  as 
husband  and  wife  gives  her  no  right  of  ac- 
tion, in  the  absence  of  statutory  provision. 
Bandfield  v.  Bandfield.  117  Mich.  80,  75  N. 
W.  287,  40:757 

235.  A  woman  cannot  recover  damages 
from  a  man  from  whom  she  contracted  a 
venereal  disease  while  living  with  him  in 
marital  relations  under  a  marriage  which 
was  void  because  she  had  not  been  legally 
released  from  a  former  marriage,  when  she 
was  not  induced  to  enter  into  the  void  mar- 
riage by  any  fraud,  deceit,  or  misrepresen- 
tation. Deeds  v.  Strode.  6  Idaho.  317,  55 
Pac.  656,  43:  207 
By    wife    against    firm    to    which    husband 

belongs. 
For  Editorial  Notes,  see  infra,  V.  §  18. 

236.  A  wife  may,  with  her  husband's  con- 
sent, maintain  an  action  against  a  firm  of 
which  he  is  a  member,  for  the  breach  of  an 
agreoiiient  contained  in  a  lease  to  it  of  her 
separate  real  estate:  and  in  such  action  the 
husband  alone  can  interpose  the  defense  of 
the  legal  unity  of  the  parties  as  created  by 
the  marriage;  and  in  case  he  neglects  to  an- 
swer, and  there  is  no  other  defense  to  the 
action,  judgment  will  be  entered  in  her 
favor.  Freiler  v.  Rear.  120  Pa.  470,  17  Atl. 
068.  ■  3:  839 

237.  I'ndor  Va.  married  woman's  act  of 
1870-77.  rliap.  329.  a  wife  may  Tiiaintain  an 
action  ujxm  a  confession  of  judgment 
executed  to  her  liushand  and  herself  for 
a  loan  from  Ikm-  soj)aiaTe  statutory  estate, 
against  a  firm  of  which  her  husband  is 
a  member,  and  a  indirmcnt  rendered  in  favor 
of  both  of  them  lie  lia\inij  joined  simply  in 
nliedience  to  the  act--is  not  oliicci  ionable. 
Alexander  v.  Alexander,  85  Va.  o3:i.  7  S,  Iv 
335,  1:  125 


238.  A  married  woman  may  sue  a  firm  of 
which  her  husband  is  a  member,  upon  a  con- 
fession of  judgment  executed  to  her  for  a 
loan  from  her  separate  estate,  subsequont 
to  the  married  woman's  act  (Va.  Acts  1876- 
77,  p.  333) ;  and  it  is  immaterial  that  her 
husband  is  joined  with  her  in  such  confes- 
sion of  judgment,  as  a  nominal  party  re- 
quired by  the  statute.  Id. 

rV.  Abandonment  of  Wife. 

Wife's  Right  of  Action  for  Alienating  Hus- 
band's AflFection,  see  supra,  208-224. 

Bond  to  Support  Wife,  see  Bonds,  12,  13. 

Desertion  as  Ground  of  Divorce,  see  Di- 
vorce and  Separation,  III.  b. 

Power  to  Grant  Alimony  in  Suit  for  Annul- 
ment, see  Divorce  and  Separation,  57. 

Admissibility  of  Evidence  on  Prosecution 
for,  see  Evidence,  869. 

Presumption  as  to  Lawfulness  of,  see  Evi- 
dence, 235. 

Receiver  in  Suit  by  Deserted  Wife,  see  Re- 
ceivers, 20,  76. 

Special  Legislation  as  to,  see  Statutes,  299. 

Impeachment  of  Witness  on  Trial  for,  see 
Witnesses,  164. 

See  also  Indictment,  etc.,  60. 

Editorial  Notes,  see  infra,  V.  §  L 

239.  A  proceeding  against  a  man  for  neg- 
lecting and  refusing  to  support  his  wife,  un- 
der Conn.  Gen.  Stat.  §  3402,  is  a  criminal 
prosecution.  State  v.  Schweitzer,  57  Conn. 
532,  18  Atl.  787,  6:  125 

240.  The  adultery  of  a  wife  is  a  sufficient 
defense  to  a  charge  of  unlawfully  neglecting 
and  refusing  to  support  her,  under  Conn. 
Gen.  Stat.  §  3402.  Id. 

241.  The  failure  of  a  decree  of  separation 
to  make  any  allowance  for  the  wife,  while 
it  provides  that  an  application  for  that  pur- 
pose may  be  thereafter  made  in  case  of  a 
material  change  in  the  husband's  pecuniary 
circumstances,  does  not  leave  him  liable  to 
a  prosecution  for  abandonment  or  desertion 
in  case  she  becomes  a  charge  upon  the  pub- 
lic. People  ex  rel.  Comrs.  of  Public  Chari- 
ties &  0.  v.  Cullen,  153  N.  Y.  629,  47  N.  E. 
894,  44:  420 

242.  A  judicial  separation  at  the  suit  of 
the  wife,  although  it  does  not  dissolve  the 
marriage,  does  so  far  terminate  or  suspend 
the  relation  of  husband  and  wife  that  the 
husband  cannot  be  guilty  of  the  statutory 
offense  of  abandonment  or  desertion.       Id. 


v.  Editorial  Notes, 
a.   Husband's  rights,  duties,  and  liabilities. 

§  I.  Generally. 

Husband's  right  of  action  for  personal  in- 
juries to  wife.  8:  680;* 
11:  222.* 

Husband's  negligence  as  bar  to  recovery  for 
personal  injuries  to  wife. 
22:  460. 

Husband  as  next  of  kin  of  wife.     15:  303. 
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Husband's     liability     for     torts     of     wife. 

6:  718;*  7:  644.» 
Husband's  liability  for  wife's  libel  and  slan- 
der.    30:  521. 
Husband's  liability  for  money  loaned  to  wife 
to    buy    necessaries.     23: 
132. 
Husband's  liability  for  services  rendered  to 
wife      in      divorce      suit. 
24:  629. 
Husband  as  agent  of  wife.    7:  643.* 
Homicide  by  excessive  chastisement  of  wife. 

60:  803. 
Criminal  liability  of  husband  for  neglect  of 
wife,     causing     death.  61: 
292. 
Criminal   liability   of   infant   for   failure   to 

support  wife.    36:  208. 
§  2.  Liability  for  necessaries  furnished  wife 

while  living  with  husband. 
Personal  necessaries.     65:  529. 

Implied  agency  in  law.     65:  529. 
Effect  of  notice  to  tradesmen.    65:  532. 
Family    necessaries.      65:  532. 
Husband's  liability  affected  by  style  of  life 
he  adopts.    65:  534. 
In   general.      65:  534. 
Effect  of  notice  to  tradesmen.     65:  538. 
Burden  of  proof.     65:  538. 
Presumptive  agency  arising  from  cohabita- 
tion.    65:539. 
In  general.     65:  539. 
May  be  rebutted.     65:  539. 
In  general.     65:  539. 
By  proof  of  ample  provision  other- 
wise   made    by    husband. 
65:  540. 
By  proof  of  notice  to  tradesmen. 

65:  544. 
By  proof  of  authority  in  wife  pri- 
vately withdrawn.  65:  545. 
By   proof   of   extravagance   of   the 

purchases.     65:  547. 
Burden  of  proof.    65:  548. 
Authority  implied  from  husband's  assent  to 
previous  transactions.  65: 
548. 
Liability  of  husband,  by  reason  of  estoppel 
or   ratification,   for   wife's 
purchases,  upon  his  credit. 
of    articles     for    personal 
use.    65:  549. 
When  husband  is  an  infant.     65:  550. 
Money  loaned  wife  to  purchase  necessaries. 

65:  550. 
In  absence  of  certainty  as  to  whom  credit 

was   given.     65:  551. 
Statutes.     65:  551. 

b.  Wife's  rights,  disabilities,  and  liabilities. 

§  3.  Rights,  generally. 

Wife  as  next  of  kin  of  husband.     15:  303. 

Inheritance  by  widow  or  hxisband  of  illegiti- 

Tiiate.     23:  757. 
Effect    upon    right    tn    inherit,    of    marriajjf 

with  ,171  alien  aiid  residing 

abroad.    31:  182. 
Wife'.s    right     to    iii^iuro     life    of    husband. 

.53:  817. 
As.siirnaliilitv   of   ]!oli<'V   taken    out   by   wife 

nn  hii-iband's  life.  10:  259.* 


Liability  to  wife  for  sale  of  intoxicating 
liquor  to  husband.  4:  495.* 

Wife's  right  of  action  for  alienation  of  hus- 
band's affections.  6:  553;* 
10:468." 

Whether  contributory  negligence  of  husband 
imputable  to  wife,  injured 
while  riding  with  him. 
14:  733. 

Husband's  negligence  as  bar  to  recovery  for 
wife's  personal  injuries. 
22:  460. 

Measure  of  damages  recoverable  by  wife  for 
negligent    killing    of   hus- 
band.    17:76. 
Effect  of  remarriage  to  mitigate.    67 :  95. 

Wife  as  witness  before  grand  jury.  28:  322. 

§  4.  Insanity  of  husband  as  affecting  wife's 
disability. 

Generally;  wife  as  head  of  family.  34:  223. 

As  to  separate  property  and  rights  of  wife. 
34:  2a4. 

As  to  dower  rights.    34:  224. 

As  to  community  property.     34:  225. 

As  to  property  and  rights  of  husband.  34: 
225. 

§  5.  Capacity  to  contract. 

Wife's    capacity   to    contract.      7:  640.* 

Conflict  of  laws  as  to  capacity  of  married 
woman  to  contract.  57: 
513. 

Enforceability  of  contracts  of  married 
women  outside  state  in 
which  they  are  legally 
made.    25:  178. 

Removal  of  disability  of  married  woman  by 
statute.     2:  343,*  346.* 

Right  of  wife  to  enlarge  her  legal  capacity. 
2:  346.* 

Wife's  capacity  to  enter  into  an  insurance 
contract.     10:  259.* 

Capacity  to  enter  partnership.     2:  343.* 
With  her  husband.     9:  593;*  16:  526. 

Married    woman's    capacity   to    contract    as 
surety.     8:  406.* 
Mortgage  on  wife's  separate  estate  to 
secure      husband's      debt. 
8:  406,*  795.* 

Estoppel  of  married  woman  to  deny  capac- 
ity to  contract.  1:523;* 
2:  347,*    769;*    8:  407.* 

Wife's  statement  of  account.     27:  819. 

Note  executed  by  married  woman.  2:  345.* 

New  promise  after  discoverture  to  sustain 
contract  of.     53 :  366. 

§  6.  Liabilities,  generally. 

Implied  liability  of  wife  for  family  ex- 
penses; rules  in  various 
states.     15:  717. 

Liability  of  wife  for  her  torts.     7:  644.* 

Duress  of  wife  by  husband  as  excuse  for 
crime.     19:  358. 

Liability  of  estate  of  married  woman  for 
funeral   expenses.    33:  662. 

Personal  judgment  a2fain.=;t  married  woman. 
11:' 585.* 
On  her  contract:    contract  before   mar- 
riage.    11 :  585.* 

.\voidance  of  contract  of  either  spouse  in- 
duced by  threats  to  prose- 
cute the  other.     26:  60. 

Husband  as  agent  of  wife.     7:  643.* 
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§  7.  —  For  legal  services  in  divorce  suit. 

In  general.     24:  634. 

Wife's  promise  to  pay.    24:  635. 

Prior  promise.     24:  635. 

Subsequent  promise.    24:  635. 

Under  state  statutes.     24:  635. 
English  decisions.     24:  636. 
§  8.  —  Responsibility  for  use  and  safety  of 

her  premises. 
Illegal  use  of  premises.     23:  622. 
Safety  of  premises.    23:  622. 

'C.  Property;  transactions  between. 

§  9.  Generally. 

As  to  Tenancy  by  the  Curtesy  of  the  Wife's 
Estate,  see  Curtesy. 

As  to  Wife's  Right  of  Dower  in  Husband's 
Property,  see  Dower,   III. 

Conflict  of  laws  as  to  matrimonial  property. 
57:  353. 

Insurable  interest  of  husband  in  wife's  prop- 
erty, or  that  in  which  she 
has   an   interest.     66:  657. 

Right  of  children  as  against  surviving  hus- 
band to  homestead  of  par- 
ent.    56:  70. 

Duty,  as  between  husband  and  wife,  to  pay 
taxes.     32:  751. 

Mechanic's  lien  on  land  of  married  woman. 
10:  33.* 

Mechanic's  lien  on  building  erected  by  hus- 
band on  wife's  land.  62: 
374. 

Validity  of  contract  by  husband  alone  with 
reference  to  homestead. 
9:  804.* 

Injunction  against  execution  sale  of  wife's 
property.    30:  112,  118. 

Specific  performance  of  contract  for  convey- 
ance not  signed  by  wife. 
24:  763. 

Failure  of  wife  to  join  in  partition  deed. 
57 :  340. 

§  10.  Tenancy  by  the  entireties. 

Definition.     30:  306. 

Who  can  hold  this  estate.     30:  306. 

Nature    of    the    interest    of    each    spouse. 
30:  308. 
The  interest  of  the  husband  during  the 
joint   lifetime   at  common 
law.     30:  308. 
The  interests  of  the  spouses  during  the 
joint    lifetime,    since    the 
married  women's  property 
acts.    30:  308 
Right   of  the   spouses  and  their  repre- 
sentatives  to   emblements 
at  common  law.     30:  308. 
Husband's    rirjht    to    compensation    for 

improvements.     30:  309. 
Husband's  ritrht  to  commit  waste.     30: 

309. 
Husband's  ripht  to  estovers.    30:  309. 
Right  of  citlier  spouse  to  sue  for  wrongs 
to    the    entirety    propertv. 
.•50:  .309. 

Survivorsliip  of  (iiic  of  tlio  s|i(i\i>os  aftf-r  the 
(loatli  (actua!  or  civil)  of 
the  other.     .30:  310. 

Operation  of  teclmieal  riile=  on  tlie  eiitirety 
estate.     30:  312. 


Rule  in  Shelley's  Case.     30:  312. 
Merger.     30:  313. 
Equity  to  a  settlement.     30:  313. 
Vendor's  lien.     30:  313. 
Notice.     30:  313. 
Homestead   exemption.     30:  313. 
Construction  of  statutes.    30:  313. 
Where  and  to  what  extent  entirety  estates 
exist.    30:  314. 
List  of  states,  etc.     30:  314. 
Construction  of  statutes  affecting  this 
question.     30:  316. 
In  what  subjects,  estates,  and  interests  en- 
tirety may  exist.    30:  317. 
In  what  subjects.     30:  317. 
Personal    property    held    by    entireties. 

22:  594;  30:  317. 
In  what  tenures.    30:  319. 
In  what  titles.     30:  319. 
In    what    species    of    estate — legal    or 

equitable.     30:  319. 
In  what  estates.     30:  319. 
In  what  shares.    30:  320. 
Creation   of  entirety   estates.      30:  320. 
By  act  of  law. '  30 :  320. 
By  act  of  ihe  party.    30:  320. 

Limitation  to  husband  and  wife 
without  specifying  how 
they  are  to  take.  30:  320. 
Limitation  expressly  by  entireties 
in  a  state  where  entirety 
does  not  exist.  30:  321. 
Limitation  to  husband  and  wife  as 

joint  tenants.     30 :  322. 
Limitation  to  nusband  and  wife  as 
tenants   in   common.     30: 
322. 
Limitation  to  husband  and  wife  for 

their  lives.     30:  324. 
Limitation      in      peculiar      forms. 
30:  324. 
Conveyance  by  entireties  to  spouses  one 
of  whom  already  has  an 
estate  in  the  land  or  other 
subject-matter.     30:  325. 
Invalidity  on  other  grounds  of  a  limi- 
tation.   30:  326. 
The  share  taken  by  husband  and  wife  under 
a  limitation  to  them   and 
another     or     others.     30: 
326. 
Disposition     or     encumbrance     of     entirety 
property.    30:  327. 
By  both  spouses  concurring.     30:  327. 
By  one  of  the  spouses  alone.  30:  328. 
Neither  can  derogate  from  the  sur- 
Arivorship  right  of  the  oth- 
er.    30:  328! 
Each  can  in   most  states  pass  his 
or    her    own    survivorship 
right.     30:  329. 
Whether  a  conveyance  by  the  hus- 
band,    made     before     the 
wife's  death,  was  valid  for 
the    period     of    the     jniiit 
lifetime.    30:  .331. 
Lease  by  husband.     12:  515. 
The  effect  of  divorce  on  the  entirety  prop- 
ertv.    30:  333. 
fienerallv.     .30:  .333. 
Xullifiea'tion.     30:  333. 
Dissolution.     30:  334. 


HUSBAND  AND  WIFE,  V.  (Ed.  Notes.) 


1593 


Separation  without  dissolution  of  mar- 
riage.    30:  335. 
Partition    between    tenants    by    entireties. 

30:  335. 
Adverse  possession  and  the  statute  of  limi- 
tations.   30:  335. 
Validity   of   encumbrance   by   husband   and 
wife  of  property  held  by 
the    entireties    to    secure 
the  individual  debt  of  the 
husband.     66:  632. 
In  general.    66:  632. 
Estoppel   of   wife   to   deny   validity   of 

transaction.    66:  636. 
Right   of   third    parties   to   set   up   de- 
fense of  wife's  suretyship. 
66:  637. 
Insurable  interest  by  husband,  as  tenant  by 

the  entirety.   66:  660. 
§  II.  Community. 

Liability  of  community  property  for  debts. 
19:  233. 
Liability  for  common  debts.     19:  233. 
Presumption  that  debt  is  common 

debt.     19:235. 
Right  of  husband  to  become  a  cred- 
itor   of    the    community. 
I    :  235. 
Antenuptial  and  post-nuptial  debts  of 

wife.     19:  235. 
Debts  of  the  husband.    19:  235. 
EflFect  of  conveyance  of,  by  husband  to  wife. 

69:  378. 
§  12.  Transactions  between. 
As  affected  by  relations  of  confidence  and 

trust.     11:65.* 
Equitable  relief  from   contract   or  transac- 
tions between.     11:  65.* 
Contracts  between.     6:  559;*  12:  600.* 
Gifts  of  personalty  by  husband  to  wife.  69: 

355. 
Validity    of   gift   by   husband    to    wife    as 
against  subsequent  credit- 
ors.    5:  579.* 
Gift  of  services  to  wife.    21 :  623. 
Right  to  compensation  for  services  rendered 

to  each  other.     15:  215. 
Husband  as  agent  of  wife.    7:  643.* 
Partnership    between     husband     and     wife. 

9:  593;*   16:  526. 
Burden  of  proof  of  husband's  debt  to  wife 
on  account  of  property  re- 
ceived   from    her.    56:  817. 
Conveyance    of   homestead    by    husband    to 

wife.     10:  221.* 
Validity  of  deed  from  wife  to  husband.  20: 

702. 
§  13.  —  Effect  of  conveyance  by  husband  to 

wife. 
At  common  law.     69:  353. 

Transfers  of  real  estate.     69:  353. 
Gifts  of  personalty.     69:  355. 
In   equity.      69:  357. 

Conveyances  upheld.    69:357. 
Conditions  upon  which  conveyances  are 

upheld.     G9:  358. 
Necessity  of  trustee.     69:  362. 
Effect  of  coiivoyaiice.     69:  362. 
Effect   of  statutos.  '  00:  363. 
In  general.     ('»!>:  ']&'■]. 
Exception    of    convevances    from    hus- 
band.    69:364. 


Exemption  from  husband's  debts.     69: 

366. 
Permitting   revocation.     69:  367. 

Conveyance  by  third  person  at  instance  of 
husband.    69:  367. 

Consideration.     69:  368. 

Does  conveyance  create  separate  estate.  69: 
370. 

Remaining  interest  of  husband.     69:  374. 
In  general.     69:  374. 
Curtesy.     69:  375. 

Rights  against  husband's  heirs.     69:  377. 

Homestead   and   community.     69:  378. 

Effect  of  divorce.    69:  379. 

Form  and  provisions  of  conveyance.  69: 
380. 

§  14.  Conveyances  by  or  to  wife. 

See  also  supra,  §§  10,  13. 

Deed  to  married  woman.     3:  801,*  857.* 

Validity  of  separate  deed  of  wife.  3:  826.* 

Mortgage  on  wife's  separate  estate  to  secure 
husband's  debt.  8 :  406,* 
795.* 

Acknowledgment  o^  deed  by  married 
woman.  3:  826;*   11:  193.* 

Parol  evidence  to  show  consideration  in  deed 
by  or  to  a  married 
woman.    20:  112. 

Release  by  married  woman  of  interest  in 
estate.    65:  583. 

Liability  of  married  woman  on  her  covenant. 
22:  779. 

Estoppel  of  married  woman  by  recitals  in 
deed.     22:780. 

Estoppel  of  married  woman  by  -covenant 
from  acquiring  superior 
title.     22:  780. 

Operation  and  effect  of  conveyance  in  which 
a  wife  joins  with  her  hus- 
band.    22:  782. 

§15.  Antenuptial  contract;  marriage  settle- 
ment. 

Marriage  as  consideration  for  antenuptial 
contract.    2:  372.* 

Agreement  to  comply  with  marriage  con- 
tract as  consideration  for 
new  promise.     34:  37. 

Antenuptial  agreement  as  affected  by  stat- 
ute of  frauds.  2':  373;* 
3:  339.* 

Enforcement  of  antenuptial  contract  in  equi- 
ty.     2:  373;*    13:  711.* 

Antenuptial  settlement  as  bar  to  dower. 
2:  373.* 

Meaning  of  words  "unmarried"  and  "with- 
out having  been  married" 
in  marriage  settlement. 
15:  293. 

Validity  of  marriage  settlement  as  against 
creditors.     13:  712.* 

Postnuptial  settlement,  when  invalid.  1: 
518.* 

Fraud  on  prospective  wife  in  respect  to 
property.     8:  814.* 

§  16.  Rights  of  husband's  creditors. 

(iarnishinent  of  husband's  interest  in  wife's 
lesaev  or  di-^trilmtive 
share".    47:  300. 

I'olicy  of  life  insurance  payable  to  wife  as 
assets  of  bankrupt  or 
insolvent  husband.   50:  33. 
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Validity  of  marriage  settlement  as  against 
creditors.     32:  43. 

Burden  of  proof  of  husband's  debt  to  wife 
on  account  of  property  re- 
ceived   from    her.    56:  817. 

Liability  of  community  property  for  debts 
of   husband.      19 :  235. 

Validity  of  gift  by  husband  to  wife  as 
against  subsequent  credit- 
ors.   5:  579.* 

Gift  of  husband's  services  to  wife.  21:  623. 

d.  Separation. 

§  17.  Generally. 

For  Divorce,  see  Divorce. 

Validity  of  articles  of  separation.    1:  512;* 

6:  132;*  9:  113.* 
How    far   articles    of   separation   a   bar   to 

divorce.    6:  487. 
Enforcement   of   articles;    effect   of   divorce 

upon.     6 :  488.* 

e.  Actions. 

§   18.  Generally. 

Husband  or  Wife  as  Witness,  see  Wit- 
nesses, VI.  §  3. 

Actions  between,  generally.   6:  506.* 
Ejectment.    6:  506.* 
On  contract.     6:  506.* 
Suit  by  wife  against  firm  to  which  hus- 
band belongs.     6:  507.* 
Trusts.     6:  507.* 

Which  is  real  party  in  interest  by  whom 
action  must  be  brought. 
64:  610. 

For  alienation  of  husband's  affections.  6: 
553;*  10:  468.* 

Judgment  against  married  woman.  11:  585.* 

Right  of  husband  to  recover  for  injuries  to 
wife.     8:  680;*  11:  222.* 

Imputing  husband's  negligence  to  wife  in- 
jured while  riding,  with 
him.     14:  733. 

Husband's  negligence  as  bar  to  recovery  for 
wife's  personal  injuries. 
22:  460. 

Measure  of  damages  recoverable   for  negli- 
gent   killing    of    husband. 
17:  76. 
Effect   of  remarriage   to   mitigate.    67: 
95. 

Set-off  in  bankruptcy  cases.    55:  47. 


HYDRANTS. 

Estoppel  to  Deny  Liability  for  Rent  of,  see 
Estoppel,  9. 

Fright  of  Horses  by,  see  Highways.  289,  290. 

Injunction  against  Removal  of,  see  Injunc- 
tion, 307. 

Duration  of  Contract  for  Lease  of,  see  Mu- 
nicipal Corporations,  318,  354,  355. 


HYDROPHOBIA. 


Ordinance  to  Prevent  Spread  of,  see  Munic- 
ipal Corporations,  67. 


HYPNOTISM. 


Statements    made   under   Influence    of,    see 
Evidence,  1540. 

Editorial   Notes. 

Definitions.     40:  269. 

Its  existence  and  effect  generally.     40:  270. 

Its    use    in    procuring    the    commission    of 

crime.     40:  271. 
Its  use  in  procuring  submission  to  criminal 

acts  or  attacks.  40:  274, 
Its  use  as  an  inquisitorial  agent.  40:  275. 
Its    curative    uses — propriety    of    restraint. 

40:  275. 

4  «» 


HYPOTHECATION. 

See  Maritime  Liens. 

Editorial  Notes. 

Jurisdiction   of  admiralty  in  case  of.     66: 
204,  233, 


HYPOTHETICAL   QUESTIONS. 
See  Evidence,  VII.  b. 


ICE. 

Injiirv  to  Pn~-o)irr,.r  hv  Slippinir  on,  see  Car- 
riers. 251    •_'.-).-). 

FiiUiil  I'ifitcct  idii  ;i-  tn  CuttiiiL'.  >ee  Consti- 
tutional   Law,  4')^. 

Tndt'fitiit f'lif.--;  iti  ("ontract  for  Sale  of.  see 
f'ontracts.    104. 


Kasement  to  Take,  see  Easements,  42,  71. 

.\s  a  Fixture,  see  Fixtures,  25. 

Coiupelling  the  Removal  of,  from  Sidewalk, 

see  Iligluvays.  196. 
Oil  Street  or  Sidewalk,  Liabilitv  for  Injury 

bv.    see    Highwavs.    273-279,    292,    311- 

314,  .326-.328,  349";  VII,  §  13;  Trial,  347- 

349. 
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Injunction  against  Cutting  of,  see  Injunc- 
tion, 203. 

Injunction  against  Drawing  Water  from 
Pond  to  Injury  of  Ice  Privilege,  see  In- 
junction, 218. 

Fall  of,  as  Proximate  Cause  of  Injury,  see 
Proximate  Cause,  121. 

Warranty  on  Sale  of,  see  Sale,  68,  89,  111. 

Tax  on,  see  Taxes,  173. 

Right  to  Take,  from  Public  Waters,  see  Con- 
stitutional Law,  653;  Waters,  38,  151, 
152. 

Right  to  TaKe  from  Artificial  Pond,  see 
Waters,  269. 

1.  The  same  rights  exist  in  ice  upon  a 
stream  that  exist  in  the  waters  of  the 
stream.  Brown  v.  Cunningham,  82  Iowa, 
512,  48  NT.  W.  1042,  12:  583 

2.  Wantonly  and  unnecessarily  drawing 
water  from  a  pond,  which  injures  or  de- 
stroys the  'oe  privileges  of  the  owner  of  the 
land  which  is  flowed,  Avill  render  the  person 
who  has  the  right  of  flowage  liable  in  dam- 
ages. Eidemiller  Ice  Co.  v.  Guthrie,  42  Neb. 
238,  60  X.  W.  717,  28:  581 

3.  The  right  to  cross  the  unimproved  land 
of  another  person  bordering  on  a  great  pond, 
for  the  purpose  of  cutting  and  carrying 
away  ice  from  the  pond,  is  not  conferred  by 
the  ordinance  of  1641-49,  adopted  by  the 
Massachusetts  Bay  Colony,  making  it  "free 
for  any  man  to  fish  and  fowl  there,"  and 
to  "pass  and  repass  on  foot  through  any 
man's  propriety  for  that  end,  so  he  trespass 
not  on  any  man's  corn  or  meadow."  Slater 
V.  Gunn,  170  Mass.  509,  49  N.  E.  1017, 

41 :  268 
Who  entitled  to. 
Purchaser    on    Foreclosure,    see    Mortgage, 

205. 
See  also  infra,  Editorial  Notes. 

4.  The  right  to  take  ice  from  the  public 
navigable  waters  of  the  state  extends  to  all 
people  lawfully  within  the  state,  whether 
citizens  thereof  or  not.  Rossmiller  v.  State, 
115  Wis.  169,  89  N.  W.  839,  58:93 

5.  The  cutting  and  removing  of  ice  from 
public  waters  in  large  quantities  annually 
for  shipment  and  sale  for  commercial  pur- 
poses, whereby  the  natural  level  of  the 
waters  is  materially  reduced,  is  not  included 
within  the  common  right  which  all  persons 
enjoy  to  the  use  of  such  waters,  but  is  an 
artificial  taking  which  may  be  restrained  by 
riparian  owners  if  they  are  injured  thereby. 
Sanborn  v.  People's  Ice  Co.  82  Minn.  43, 
84  N.  W.  641,  51:829 

6.  Ice  on  an  unnavigable  stream  which 
was  meandered  in  the  government  survey, 
and  the  ice  of  which  has  never  been  trans- 
ferred by  the  United  States,  may  be  cut  and 
property  therein  acquired  by  any  person 
who  can  get  access  to  it  without  trespassing 
upon  the  lands  of  riparian  owners.  Brown 
V.  Cunningham,  82  Iowa,  512,  48  N.  W. 
1042,  12:  583 

7.  The  right  to  cut  ice  on  a  running 
stream  of  non-na\-igable  water  belongs  to  a 
tenant  under  a  lease  of  the  "free  and  imin- 
terrupted  occupation"  of  the  land  upon 
which  the  ice   forms;   and  he  may  lawfully 


sell  such  right  to   another.     Marsh  v.   Mc- 
Nider,  88  Iowa,  390,  55  N.  W,  469,      20:  333 

8.  The  owner  of  land  on  a  public  nav- 
igable river,  even  theugh  he  has  obtained 
a  grant  from  the  state  of  land  under  the 
water,  has  no  exclusive  right  to  the  ice 
which  forms  on  the  river  in  front  of  his 
land.  Slingerland  v.  International  Con- 
tracting Co.   169  N.  Y.  60,  61  N.   E.  995, 

56:  494 

9.  Whether  ice  is  technically  a  part  of  the 
land  over  which  it  is  formed  or  not,  its  use 
appertains  to  the  land  and  belongs  to  hira 
who  has  the  right  to  possess  and  use  it. 
Marsh  v.  McNider,  88  Iowa,  390,  55  N.  W. 
469,  20:  333 

10.  The  right  of  a  littoral  proprietor  to 
cut  ice  on  a  great  pond  belonging  to  the 
public  is  not  exclusive,  although  he  may 
have  advantages  over  others  in  the  right  to 
erect  stagings  and  platforms  in  front  of  his 
lot  for  use  in  filling  ice-houses;  and  the  ex- 
tent of  his  right,  as  against  persons  owning 
land  on  a  stream  flowing  from  a  pond,  may 
be  limited  by  the  public.  Concord  Mfg.  Co. 
V.  Robertson,  66  N.  H.  1,  25  Atl.  679,  18:  679 

11.  Ice  formed  on  water  flowing  land 
which  has  been  taken  in  condemnation  pro- 
ceedings by  a  water-supply  company  be- 
longs to  the  water  company,  and  not  to  the 
owner  of  the  fee.  Wright  v.  Woodcock,  86 
Me.   113,  29  Atl.  953,  25:  499 

12.  The  right  to  take  ice  from  a  pond  in 
a  non-navigable  stream,  as  between  the 
owner  of  the  pond  with  the  right  to  flowage 
and  the  owner  of  the  land  under  it,  belongs 
to  the  owner  of  the  land  over  which  the  ice 
forms,  subject  to  the  dominant  right  of 
flowage,  which  must  not  be  impaired  by  the 
taking  of  the  ice.  Eidemiller  Ice  Co.  v. 
Guthrie,  42  Neb.  238,  60  N.  W.  717,  28:  581 
Extent  of  rights  in. 

13.  The  right  to  cut  and  remove  ice 
from  a  non-navigable  stream  may  be  exer- 
cised by  the  owner  of  the  soil  to  any  extent 
for  his  own  use,  or  for  storage  or  sale,  if  he 
does  not  thereby  appreciably  diminish  the 
amount  of  water  that  can  be  used  by  the 
lower  proprietor.  Gehlen  v.  Knorr,  101 
Iowa,  700,  70  N.  W.  757,  36:  697 

14.  The  total  quantity  of  ice  that  may  be 
taken  by  all  persons  from  a  great  public 
pond  is,  as  to  the  owners  of  a  mill  on  a 
stream  flowing  from  the  pond,  limited  to 
what  will  constitute  a  reasonable  use  of  the 
pond,  which  is  the  extent  of  the  water 
right  attached  to  the  soil  and  invested  in 
the  owner  of  the  basin  through  which  the 
water  flows.  Concord  Mfg.  Co.  v.  Robert- 
son, 66  N.  H.  1,  25  Atl.  679,  18:  679 
What  is  an  appropriation  of. 

15.  Marking,  staking,  or  cleaning  ice  not 
yet  of  sufficient  thickness  for  harvesting 
does  not  amount  to  a  legal  appropriation  of 
it.  Becker  v.  Hall,  116  Iowa,  589,  88  N.  W. 
324.  56:  573 

16.  Staking  the  banks  of  a  stream  is  not 
sufficient  to  appropriate  the  ice  which  sub- 
sequently forms  on  it.  Id. 

17.  There  can  be  an  appropriation  of  ice 
formed  upon  public  waters  only  when  the 
ice  is  fairly  merchantable,  and  when  he  who 
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seeks  to  appropriate  it  has  the  present  in- 
tention and  ability  to  proceed  at  once  to 
harvest  it,  and  does  so  proceed.  Id. 

18.  An  appropriation  of  ice  on  a  great 
pond  belonging  to  the  public  is  not  made  by 
one  who  has  made  no  preparations  to  cut 
the  ice  except  to  dig  a  ditch  the  preceding 
fall  for  the  purpose  of  floating  in  the  ice, 
and  who  merely  stakes  out  a  portion  of  the 
pond  in  the  nighttime,  and  serves  notice  the 
next  morning  of  his  claim  thereto,  as 
against  another  whose  workmen  are  engaged 
in  cutting  it  when  the  notice  is  served,  and 
who  had  not  only  kept  it  free  from  snow 
and  surface  water,  but  had  cut  the  lily-pads 
in  the  pond  before  the  ice  began  to  form, 
and  who  continued  to  cut  the  ice  without 
regard  to  the  notice  and  without  any  fur- 
ther action  by  the  former.  Barrett  v.  Rock- 
port  Ice  Co.  84  Me.  155,  24  Atl.  802,  16:  774 
Custom  as  to  appropriation  of. 

19.  A  custom  as  to  appropriation  of  ice 
formed  on  public  waters  whiph  is  clearly 
unreasonable  and  in  conflict  with  public 
rights  will  not  be  sustained.  Becker  v.  Hall, 
116  Iowa,  589,  88  N.  W.  324,  56:  573 
Negligence  in  removing. 

20.  Leaving  a  hole  in  ice  upon  a  lake  with- 
out being  guarded  as  required  by  statute, 
when  it  is  near  a  line  of  public  travel,  does 
not  make  one  liable  for  the  loss  of  horses 
which  plunge  into  the  hole  when  frightened 
and  running  away,  unless  the  guard  required 
by  statute  would  have  prevented  the  loss. 
Sowles  V.  Moore,  65  Vt.  322,  26  Atl.  629, 

21 :  723 
Editorial  Notes. 

Right  of  property  in.     12:  583.* 

On  river,  common  right  to  use  or  take; 
rights  of  riparian  owner; 
on  private  waters;  sale 
of,  by  parol.     12:  583.* 


IDENTIFICATION. 


Of  Stock  Carried  on  Margin,  see  Brokers,  6, 

11. 
Of  Convict,  see  Convicts,  5,  6. 
Compelling   Accused   to    Stand   up    for,    see 

Criminal  Law,  98. 


IDENTITY. 


Prejudicial  Error  in  Admitting  Evidence  of, 

see  Appeal  and  Error.  922. 
Of  Depositor  in  Savintrs  Bank,  Xegligence  in 

Ascertaining,  see  Banks.  377a. 
Presumption  of.  see  Evidence,  269.  270.  2306. 
Burden  of  Proving,  see  Evidence,  758. 
Of  Trotter,  Proof  of,  see  l-'vidence,  824. 
Parol   Evidence  of,  see  Evidence,  VI.  j. 
Opinion  Evidence  as  to.  see  Evidence.  1411. 

1412. 
Mvidenee  as  to  ( lenorally.  see  l\videnee.  XT. 

V. 

Of  Insured,  see  In-uraiice.  762. 

Of  Clnirch,  see  Religious  Societies,  III.  b. 


Editorial  Notes. 

Of  person;  presumption  of,  from  identity 
of  name.     17:  824. 

Compelling  accused  to  exhibit  himself  to 
determine.     28:  699. 


IGNORANCE. 


Inability  to  Read  English,  as  Affecting  Neg- 
ligence in  Going  on  Unsafe  Bridge,  see 
Bridges,  30. 

Of  Person  Having  Policy  Slips  and  Books 
in  Possession,  see  Lottery,  3. 


ILLEGAL  CONTRACTS. 

Specific    Enforcement   of,   see   Specific  Per- 
formance, 21,  22. 


ILLEGAL  FEES. 


Removal  of  Officer  for  Demanding,  see  Of- 
ficers, 127.  * 
See  also  Extortion. 


ILLEGALITY. 


As   a  Defense,   see   Action   or   Suit,   45-47; 

Corporations,  602,  603;  False  Pretenses, 

12;   Lottery,  2. 
Of  Contract,  see  Contracts,  III. 
In  Consideration  of  Contract,  see  Contracts, 

82. 
Of  Other  Transaction  as  Affecting  Penalty 

for  Default  in  Delivery  of  Telegram,  see 

Telegraphs,    99. 


ILLEGITIMATE  CHILD. 

Legitimation   of,  see  Parent  and  Child,  11. 

Conflict  of  Laws  as  to  Legitimation,  see 
Conflict  of  Laws,  I,  c. 

Right  of  Action  for  Death  of,  see  Death,  29- 
31. 

Right  of  Action  for  Death  of  Illegitimate 
Father,  Sister,  or  Brother,  see  Death, 
36. 

Right  to  Inherit,  see  Descent  and  Distribu- 
tion, I.  e. 

Estoppel  to  Deny  Illegitimacy,  see  Estop- 
pel, 52,  53. 

Presumption  as  to  Illegitimacy,  see  Evi- 
dence. 246-249,  267. 

Evidence  as  to  Illegitimacv,  see  Evidence, 
1473-1475,  1918,  2121,  2122;  Witnesses, 
192. 

Guardian  of.  see  Guardian  and  Ward,  1. 

Putative  Father's  Right  to  Custody  of,  see 
Infants.  45,  and  also  infra.  Editorial 
Xotes.  §  2. 

Insurable  Interest  in  Life  of  Putative 
Father,   see   Insurance,   158-164. 
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mnect    of    Marriage    of    Parents,    see    Mar- 
riage, 6. 
Tax  on  Legacy  to,  see  Taxes,  626. 
Secret  Trust  for,  see  Trusts,  72. 
As  to  Bastardy  Proceedings,  see  Bastardy. 
See  also  Marriage,  75. 

Editorial  Notes. 

§  I.  Generally. 

Conflict   of   laws   as   to   legitimacy.  65:  177. 
Use    of    lunatic's    property    to    support    il- 
legitimate    children.      34: 
298. 
Right  of  illegitimate  children  in  homestead 

of  parent.    56:  55. 
Presumption    of    legitimacy    of    child    bom 
in    wedlock.     8:  102;*  10: 
662.' 
Guardianship  of  natural  child.     6:  705.* 
Illegitimates  as  next  of  kin.     15:  301. 
Inheritance   by,   through,    or   from    illegiti- 
mate persons.     23:  753. 
EflFect   of    subsequent    marriage   of   parents 
on  antenuptial  issue.     13: 
275. 
§  2.  Right  of  mother  or  reputed  father  to 
custody  or  control  of  illegitimate. 
Mother  generally  entitled  to  custody.     65: 

689. 
Reputed   father's  right  to  custody  in  gen- 
eral.   65:  690. 
Rights    of    mother    or    reputed    father    as 
against    each    other.      65: 
690. 
Mother's  right  as  against  reputed  fa- 
ther.    65 :  690. 
Reputed     father's     right     as     against 
mother.     65:  692. 
Rights    of    mother    or    reputed    father    as 
against      other      persons, 
65:  692. 
Mother's  right  as  against  others  than 

reputed   father.      65:  692. 
Reputed     father's     right     as     against 
others  than   mother.     65: 
693. 
As  against  parish.     65:  693. 
As   against   town   or   countv.     65: 

694. 
As  against  strangers.     65:  694. 
As  against  relatives.     65:  694. 
Right  of  mother  or  reputed  father  to  guar- 
ianship  of  child.     65:  695. 
Mother's    right    of    guardianship.     65: 

695. 
Mother's  right  to  appoint  testamentary 

guardian.     65:  696. 
Reputed  father's  risrht  to  guardianship. 

65:  696. 
Reputed  father's  right  to  appoint  tes- 
tamentary  guardian.     65: 
696. 
Right     of    mother     or    reputed     father    as 
asrainst  guardian  of  child. 
65:  696.  " 
Mother's    riffht     as     against    guardian. 

'  65:  606. 
Reputed  father's  ritrht  as  against  guar- 
dian. '  65:  696.' 
Rights  of  mother  or  reputed  father  in  pro- 
ceedinss      affecting      cus- 
tody.     65:  696. 


Notice.  65:  696. 

Consent.    65:  696. 

Right  to  appear  or  be  heard.  65:  697. 


♦  •» 


ILL  P  AME. 
Houses  of,  see  Disorderly  Houses. 
#  *» 


ILLNESS. 


See  Sickness. 


ILL  TREATMENT. 


As    Ground    for    Divorce,    see   Divorce    and 
Separation,  IH.  a. 


ILLUMINATING  GAS. 


bee  Gas. 


IMITATION. 

Of  Butter,  Police  Power  as  to,  see  Constitu- 
tional Law,  1068-1071. 
Injunction  against,  see  Injunction,  I.  m. 
See  also  Trademark,  IV.;   Trade  Name. 


IMMATURITY. 


Effect  of,  on  Right  to  Set-Off,  see  Set -Off 
and  Counterclaim,  28,  30,  35-37,  54-64. 


IMMIGRATION. 


See  Aliens,  I. 

Editorial  Notes. 

State  laws  imposing  taxes  or  penalties  up- 
on immigration  as  inter- 
ference with  commerce. 
13:  686. 


IMMORALITY. 


"Gross  immorality"  is  wilful,  flagrant,  or 
shameless  immorality.  Moore  v.  Strioklinsf. 
46  W.  Va.  515,  33  S.'E.  274,  50:  279 


IMPAIRMENT    OF    OBLIGATIONS. 

See  Constitutional  Law.  IT.  g. 
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IMPEACHMENT— IMPRISONMENT  FOR  DEBT. 


IMPEACHMENT. 

Of  Verdict  by  Affidavit  or  Testimony  of 
Jurors,  see  New  Trial,  V.  d. 

Of  Officer,  see  Officers,  I.  e,  4. 

Use  of  Public  Funds  for  Trial  of,  see  Public 
Moneys,  68,  69. 

Of  Attesting  Witnesses  to  Will,  see  Wills, 
126,  127. 

Of  Witness  Generally,  see  Witnesses,  III. 

Editorial  Notes. 


Right  to  impeach  one's  own  witness. 
418. 


21: 


IMPLICATION. 


See  also  Pleading,  I.  e. 

A  necessary  implication  means,  not 
natural  necessity,  but  so  strong  a  prob- 
ability of  the  intention  that  one  contrary  to 
that  which  is  imputed  to  the  party  using 
the  language  cannot  be  supposed.  Detroit 
Citizens'  Street  R.  Co,  v.  Detroit,  22  U.  S. 
App.  570,  12  C.  C.  A.  365,  64  Fed.  628, 

26:  667 


IMPLIED  AGREEMENTS. 
See  Contracts,  I.  b. 


IMPLIED  COVENANT. 

In  General,  see  Covenant,  9-11,  46,  82. 

In  Lease,  see  Landlord  and  Tenant,  II.  b,  2. 


-♦•» 


IMPLIED   POWERS. 

Of  Corporation,  see  Corporations,  92,  93. 

^•» 

IMPLIED   TRUST. 

See  Trusts,  I.  d. 


IMPLIED   WARRANTY. 

See  Sale,  60-94,  99. 


IMPOSSIBILITY. 


As  Ground  of  Relief  from  Oontraet,  see  Con- 
tracts, IV.  b,  2. 


IMPOSTOR. 


Delivery   of   "Express   Packape   to.   see   Car- 
riers, 807, 


Editorial  Notes. 

Check  or  bill  issued  or  indorsed  to  impos- 
tor; who  must  bear  loss. 
50:  75. 

Delivery  of  goods  to,  by  carrier.    37:  177. 


IMPOTENCY. 


As  Ground  for  Annulling  Marriage,  see  Mar- 
riage, 63. 


•♦•» 


IMPOUNDING. 

Presumption  as  to  Lawfulness  of,  see  Evi- 
dence, 604. 


IMPRESSION. 

Evidence  of,  see  Evidence,  2348.    • 


IMPRISONMENT. 


Under  Wrongful  Conviction,  Using  Public 
Money  to  Reimburse  for,  see  Appropri- 
ations, 20. 

Under  Wrongful  Conviction,  Determination 
of  Right  to  Recover  Damages  for,  see 
Courts,  239. 

Effect  of,  as  Civil  Death,  see  Civil  Death. 

As  Ground  for  Divorce,  see  Divorce  and 
Separation,  III.  d. 

Effect  of,  on  Marriage,  see  Marriage,  60,  61. 

Equal  Privileges  as  to,  see  Constitutional 
Law,  358. 

By  Order  of  Legislature,  see  Courts,  126. 

For  Crime  Generally,  see  Criminal  Law,  IV. 

Libelous  Charge  of,  see  Libel  and  Slander, 
36. 

Partial  Invalidity  of  Statute  as  to,  see  Stat- 
utes, 102. 

Strict  Construction  of  Statute  a»  to,  see 
Statutes,  513. 


IMPRISONMENT  FOR  DEBT. 

On  Judgment  in  Bastardy  Case,  see  Bas- 
tardy, 6,  7. 

In  Contempt  Case,  see  Contempt  of  Court, 
95-98. 

1.  A  constitutional  provision  "that  no 
persons  shall  be  imprisoned  for  debt"  is 
violated  by  Ala.  act  Dec.  12,  1892,  makinfj 
it  a  misdemeanor  for  a  person  ens^ajjed  in 
bankinfj  to  receive  a  deposit  when  insolvent, 
and  punishing  with  a  fine  not  less  than 
double  the  amount  of  the  deposit,  one  half 
of  wliieh  shall  go  to  the  depositor,  and  pro- 
vidin?  that  payment  to  him  before  con- 
viction shall  be  a  defense  to  proserution. 
Can-  V.  State.  100  Ala.  35.  17  So.  350,  34:  n.'^4 

3.  Tenn.   Laws   1895,   chap.   67,   providing 
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that  any  person  who  fraudulently  obtains 
accoinniodations  at  an  inn,  hotel,  or  board- 
inghouse,  or  fraudulently  removes  his  bag- 
gage or  other  property,  shall  be  guilty  of  a 
misdemeanor  and  be  punished  accordingly, 
does  not  violate  Tenn.  Const,  art.  1,  §  18, 
prohibiting  the  passage  of  any  law  author- 
izing imprisonment  for  debt.  State  v. 
Yardley,  95  Tenn.  546,  32  S.  W.  481,  34:  656 
3.  The  imposition,  of  a  fine  arid  imprison- 
ment as  a  means  of  enforcing  the  license 
tax  imposed  by  Neb.  Comp.  Stat.  1901,  chap. 
77,  art.  1,  §§  152-154,  upon  peddlers,  does 
not  render  the  act  invalid  as  a  violation  of 
the  Nebraska  Bill  of  Rights,  §  20,  prohibit- 
ing imprisonment  for  debt.  Rosenbloom  v. 
State,  64  J^eb.  342,  89  N.  W.  1053,        57:  922 

Editorial  Notes. 

Constitutionality  of  imprisonment  for  debt. 
34:  634. 
General  extent  and  construction  of  con- 
stitutional provisions.  34: 
634. 
What  are  debts.     34:  636. 

Meaning  of  the  word  "debt."     34: 

636. 
In  general.     34:  637. 
Breach  of  promise  to  marry.     34: 
639. 
Action  founded  on  tort.     34:  640. 
In  general.     34:  640. 
Mesne  profits.     34:  641.   . 
Trespass.     34:  641. 
Fraud.     34:  642. 
Fines  and  penalties  as  debts.     34:  651. 
In  general.     34:  651. 
Fines   imposed   by   city   authority. 
34:  653. 
Taxes  as  debts.     34:  654. 
Costs  as  debts.     34:  655. 

Debts  in  civil  actions.     34:  656. 
Not  debts  in  civil  actions.     34:  656. 
Debts  in  criminal  actions.     34:  657. 
Not  debts  in  criminal  actions.     34: 
658. 
•  Statutory,   criminal,   or   quasi   criminal 

cases.    34:  660. 
Enforcing  orders  and  decrees  of  court. 
34:  661. 
In  general.     34:  661. 
In   decedents'   estates.     34:  663. 
In  admiralty.     34:  664. 
Alimony.     34:665. 
In  bastardy.     34:  667. 
Against  officers  of  the  court.     34: 
660. 
Due   process  of  law.     34:  670. 
Ne  exeat.     M:  671. 

Debts  owing  to  the  United  States.     34: 
671. 


IMPROVEMENTS. 


Retrospootivo  Statute  as  to  Set-Off  for.  see 

Constitutional   Law,   120. 
As    Part    Porformaneo    of   Oral    Agreement, 

6ee  Contracts,  259-267, 


Agreement  to  Pay  for,  see  Contracts,  837. 

Right  of  Corporate  Promoter  to  Judgment 
for  Price  of,  see  Corporations,  331. 

Rights  of  Cotenants  as  to,  see  Cotenancy, 
13. 

Contribution   for,   see   Cotenancy,   29-32. 

Federal  Jurisdiction  of  Suit  to  Recover  for, 
see  Courts,  352. 

Deduction  of,  on  Assigning  Dower,  see 
Dower,  75. 

Estoppel  by  Permitting,  see  Estoppel,  III. 
g,  2,  h. 

With  Design  to  Use  for  Homestead,  see 
Homestead,  18. 

On  Wife's  Property,  see  Husband  and  Wife, 
58,  183. 

Injunction  as  to,  see  Injunction,  264. 

Liability  of  Life  Tenant  for,  see  Life  Ten- 
ants, III. 

Lien  for,  see  Mechanicsi'  Liens. 

What  are,  see  Mechanics'  Liens,  75. 

Allowance  for,  on  Redemption,  see  Mort- 
gage,  233. 

Priority  of  Claim  for,  against  Receivers, 
see    Receivers,   93,    98,    107. 

On  Tide  Lands,  see  Waters,  187. 

Public  Improvements,  see  Drains  and 
Sewers,  Highways,  III.,  Public  Im- 
provements. 

1.  One  having  notice  of  facts  rendering 
his  title  inferior  to  another's  who  by  mis- 
take of  law  regards  his  title  good  cannot 
claim  for  permanent  improvements.  Will- 
iamson V.  Jones,  43  W.  Va.  562,  27  S.  E. 
411,  38:  694 

2.  One  making  permanent  improvements 
on  land  as  if  his  own,  at  a  time  when  there 
is  reason  to  believe  his  title  good,  is  to  be 
allowed  their  value  so  far  as  they  enhance 
the  value  of  the  land,  if  he  did  not  have 
notice,  either  actual  or  constructive,  of  the 
superior  right  of  another.  Id. 

3.  The  owner  of  improvements  on  school 
lands  in  Washington,  who  is  entitled  to 
compensation  therefor  on  sale  of  the  land, 
need  not  yield  up  possession  before  bring- 
ing an  action  to  recover  their  value  from  the 
purchaser  of  the  lands.  Wilkes  v.  Davies,  8 
Wash.  112,  35  Pac.  611,  23:  103 

4.  Statutes  providing  that  the  value  of 
improvements  by  an  occupying  claimant  in 
good  faith  may  be  adjudged  to  be  a  lien  on 
the  land,  and  that  he  may  retain  possession 
until  he  has  been  paid  the  value  thereof,  are 
valid.  Leighton  v.  Young,  10  U.  S.  App. 
298,  3  C.  C.  A.  176.  52  Fed.  439,  18:  266 

5.  Fixing  the  uniform  date  for  the  valua- 
tion of  improvements  by  an  occupying 
claimant  in  good  faith,  as  the  date  of  the 
occupant's  entry  upon  the  land,  is  not  a 
violation  of  any  constitutional  right  of  the 
owner   of  the   fee.  Id. 

6.  A  sale  of  the  property  and  a  distribu- 
tion of  the  proceeds  according  to  the  rights 
of  the  parties  may  be  decreed  in  an  P(]uity 
case  between  an  occupying  claimant  and 
the  owner  of  the  fee.  where,  by  the  failure 
of  each  to  pay  to  the  other  the  value  of  his 
interest  in  the  property,  they  have  become 
cotenants,  Id. 
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Allowance  for,  to  purchaser. 

Allowance  for,  in  Ejectment,  see  Ejectment, 

III.  b. 
See  also  infra,  11,  12,  and  Editorial  Notes. 

7.  Continued  possession  by  the  purchaser 
of  land  under  a  parol  contract  is  not  neces- 
sary to  enable  him  to  recover  the  value  of 
improvements  placed  by  him  upon  the  prop- 
erty on  the  faith  of  the  contract,  which  has 
been  repudiated  by  the  vendor.  Luton  v. 
Badham,    127   N.   C.   96,   37   S.    E.    143, 

53:  337 

8.  A  recovery  of  the  value  of  improve- 
ments made  on  land  under  an  oral  contract 
for  its  conveyance  to  the  party  making 
them,  which  is  broken  by  refusal  to  con- 
vey after  the  improvements  are  made,  may 
be  had  on  the  ground  that  they  have  been 
obtained   by   fraud.  Id. 

9.  A  recovery  for  improvements  to  the 
extent  that  they  may  have  permanently 
enhanced  the  rental  or  usable  value  of  the 
life  estate  may  be  allowed  to  the  vendee, 
with  his  purchase  money,  interest  thereon, 
and  taxes  paid,  on  breach  of  a  covenant 
of  seisin  made  by  an  outstanding  contin- 
gent remainder,  when  his  recovery  in  equity 
is  conditioned  on  his  restoration  of  pos- 
session to  the  vendor,  and  his  accounting 
for  his  use  of  the  premises.  Brannon  v. 
Curtis,   98   Tenn.    153,   38    S.   W.    1075, 

69:  760 
On  partition.  • 

See   also  infra,   Editorial   Notes';    Partition, 
30,  31. 

10.  An  equitable  claim  for  unauthorized 
improvements  by  part  owners  of  land  held 
in  common  may  be  allowed  to  them  on  a 
sale  for  purpose  of  partition,  as  well  as  in 
any  case  of  actual  division.  Moore  v. 
Thorp,  16  R.  L  655,  19  Atl.  321,  7:  731 

11.  Purchasers  in  good  faith  of  land  in 
which  their  grantors  have  in  fact  only  a 
life  estate,  who  make  valuable  improve- 
ments while  in  possession,  before  learning  of 
the  defect  in  their  title,  should  be  allowed, 
on  a  sale  in  partition,  the  value  of  the  im- 
provements before  division  of  the  proceeds. 
Killmer  v.  Wuchner,  79  Iowa,  722,  45  N. 
W  .  299.  8:  289 

12.  An  allowance  for  improvements,  to 
which  a  purchaser  in  pood  faith  is  entitled, 
may  be  made  in  partition  proceedings,  in- 
stead of  compelling  the  claimant  to  bring 
an  action  at  law  under  the  occupying  claim- 
ant act.  Id. 

13.  Tlie  value  of  a  barn  erected  by  a  lessee 
under  an  agreement  in  a  lease  by  a  life  ten- 
ant and  the  owners  of  one  half  the  remain- 
der in  fee.  to  pay  him  the  fair  value  thereof 
on  expiration  of  the  lease,  should  be  de- 
ducted from  the  proceeds  of  the  partition 
sale  I)efore  distribution  tlioreof.  and  not  be 
chartiod  ujxiii  tlie  intf^rests  of  those  only 
^vho  -ioiiod  tlie  ]ea~e.  Moore  V.  Thorp.  IG 
R.  I.  0.1.-,.  10  Atl.  .321.  7:  731 


IMitnrial    Xnte-:. 


Collet  it'it  iDiialit  \' 


of  ff't  I'Dacf  ive  sfaintp  ore- 
■,r,  iiiL;  riulit  of  ad  inn  on 
nnci.init   of,      ,"i2:  (l.'!4. 


Allowance  for;  on  partition.  7:731;*  8- 
289.* 

Liability  of  cotenants  for.     29:  449. 

Subsequent  promise  to  pay  for,  when  made 
without  promisor's  con- 
sent.    53:  375. 

On    partnership   lands.     27:  484. 

Widow's  right  to  dower  out  of  improve- 
ments upon  partnership 
real  egtate.     27:  347. 

Allowance  for,  upon  redemption  from  mort- 
gage foreclosure  sale.  9: 
676.* 

Improvements  made  by  husband  on  wife's 
land  as  fraud  against  his 
creditors.     21:  631. 

Value  of  improvements  made  by  one  taking 
property  by  eminent  do- 
main, as  an  element  of 
damages.     16:  805. 

Husfband's  right  to  compensation  for  im- 
provements on  land  held 
by  entireties.  30:  309 

Rights  in  respect  to  compensation   for  im- 
provements on  land,  made 
in    good    faith,    under    an 
oral  contract  or  gift.     53: 
337. 
When   vendee    entitled   to    recover   for. 
53:  339. 
Under  parol  contract.     53:  339. 
Under  parol  gift.      53:  343. 
When    vendor    unable    to    make    title. 

53:  345. 
Particular  and  peculiar  cases.     53:  346. 

Right  of  one  who  buys  or  makes  lawful 
entry  on  public  lands 
to  improvements  placed 
thereon  by  another.  70: 
800. 


IMPUTED  NEGLIGENCE. 
See  Negligence,  11.  e. 


IMPUTED  NOTICE. 

See  Notice,  II. 


IN. 

Meaning   of,   see   Contracts,  320. 


INCEST. 

Wife's  Competency  to  Testify  against  Hus- 
band Committing,  see  Witnesses,  33. 

A  husband  is  not  related  hj  afTmity  to 
his  wife's  brother's  wife,  so  as  to  make 
sexual  intercourse  between  them  an  indicta- 
ble ofl'ense  within  the  provisions  of  Ohio 
Ucv.  Stat.  §  7019.  Chinn  v.  State,  47  Ohio 
St.  .-.7J.  26  X.  E.  986,  11:  630 


INCOME-IMGOMPETENT  PERSONS,  I. 
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Editorial  Notes. 

Conflict  of  laws  as  to  incestuous  marriage. 
57:  1G6. 


INCOME. 

As  Distinguished  from  Capital,  see  Life  Ten- 
ants, II.  b. 
Gift  of,  by  Will,  see  Wills,  III.  g,  7. 


INCOME  STOCK. 


Of  Loan  Association,  see  Building  and  Loan 
Associations,   5-8. 


INCOME  TAX. 

Tax  on  Sale  of  Oysters  as,  see  Taxes,  130. 


INCOMPETENT    PERSONS. 

I.  Who  Are;   Inquisition;   Adjudication. 
n.  Contracts;  Deeds. 

III.  Torts. 

IV.  Confinement;  Support  in  Asylum, 
v.  Suits  by  or  against. 

"VI.  Powers    and    Appointment    of    Com- 
mittee or  Guardian;  Administration 
of  Estate. 
VII.  Editorial  Notes. 

Setting  Aside  Conviction  of,  see  Appeal  and 
Error,  737. 

Duty  to  Receive  Insane  Passenger,  see  Car- 
riers, 444—446. 

Due  Process  as  to,  see  Constitutional  Law, 
819-821,  874-876. 

Insanity  as  Ground  of  Error  Coram  Nobis, 
see  Coram  Nobis,  4. 

Insanity  of  Co-conspirator  as  a  Defense,  see 
Criminal  Law,  51,  52. 

Damages  for  Injury  Causing  Insanity,  see 
Damages,  304. 

Descent  of  Property  from,  see  Descent  and 
Distribution,  4. 

Domicil  of,  for  Purpose  of  Jurisdiction,  see 
Domicil,  3,  6. 

Judicial  Notice  as  to.  see  Evidence,   168. 

Presumption  as  to  Liability  for  Services 
Rendered  to,  see  Evidence,  341. 

Wife's  Right  to  Exemptions,  see  Exemp- 
tions. 2,  5. 

Hospital  for,  see  Charities,  113;  Hospitals,  6. 

Liability  of  Hospital  for  Negligence  of 
Managers  or  Employees,  see  Charities, 
137. 

Equal  Privileges  as  to  Keeping  Insane 
Asylum,  see  Constitutional  Law,  530. 

Forfeiture  of  Policy  on  Life  of,  see  Insur- 
ance, 621. 

Insanity  as  Disability  of  Insured,  see  Insur- 
ance, 1087. 

Insanity  as  Sickness,  see  Insurance,  1086. 
L.R.A.  Dig.— 101. 


Insane  Beneticiary  Killing  Insured,  see  In- 
surance, 975. 

Suicide  of  Insane  Person,  see  Insurance,  VI. 
b,  3,  g. 

Injury  to  Person  ^Vhile  Insane,  see  Insur- 
ance, VI.  b,  3,  h. 

Libelous  Charge  of  Mental  Derangement, 
see  Libel  and  Slander,  59. 

Marriage  of,  see  Marriage,  31,  39,  45,  50, 
68-71. 

Right  to  Redeem  from  Foreclosure  Sale,  see 
Mortgage,  232. 

Negligence  of,  see  Negligence,   217-219. 

Effect  of  Incompetency  on  Liability  for  Neg- 
ligence, see  Shipping,  8. 

Settlement  of,  as  Pauper,  see  Poor  and 
Poor-Laws,  11-13. 

Proximate  Cause  of  Injury  to,  see  Proxi- 
mate Cause,  66. 

Proximate  Cause  of  Suicide  by,  see  Proxi- 
mate Cause,  148,  149. 

Use  of  Public  Funds  for  Treatment  of  In- 
ebriates, see  Public  Moneys,  34-37. 

Subrogation  of  One  Taking  Mortgage  from, 
see  Subrogation,  10. 

Remission  of  Tax  against,  see  Taxes,  535. 

Election  by,  as  to  Dower,  see  Wills,  399, 
400. 

Insanity  of  Party  to  Action,  as  Affecting 
Competency  of  Witnesses,  see  Wit- 
nesses, 59. 


I.  Who  Are;  Inquisition;  Adjudication. 

For  Editorial  Notes,  see  infra,  VII.  §§  1-7. 

What  constitutes  incompetency. 

Review  of  Finding  as  to  Mental  Capacity, 

see  Appeal  and  Error,  801.     '^ 
Conclusiveness   of    Finding   as   to   Insanity, 

see  Appeal  and  Error,  798. 
Competency  to  Commit  Crime,  see  Criminal 

Law,  i.  b;  VI.  §§  3-5,  23. 
Presumption    and    Burden    of   Proof    as    to 

Sanity,  see  Evidence,  II.  e,  5,  and  also 

infra,*  VIL  §§  6,  7. 
Opinion  Evidence  as  to  Sanity,  see  Evidence, 

Vn.  e,  and  also  infra,  VII.  §  6. 
Hypothetical    Question    as    to    Sanity,    see 

Evidence.  12o8-12&4. 
Sufficiency   of   Proof   of  Insanity,   see   Evi- 
dence, 2367-2371. 
Evidence  as  to  Insanitv  Generally,  see  Evi- 
dence,  1768^1773. 
Instruction    as    to.    see   Appeal    and    Error, 

1049;   Trial,  794^796,  850. 
Question  for  Jury  as  to,  see  Trial,  75,  180. 
Finding  as  to,  see  Trial,  880. 
TestamentarV  Capacity,  see  Trial,  794-796; 

Wills,  I."  d;  V.  §  6. 
Competency    as   Witnesses,   see    Trial,   103; 

Witnesses,  13-15. 
As   to   Married   Women,    see   Husband    and 

Wife. 
As  to  Indians,  see  Indians. 
As  to  Infants,  see  Infants. 
See    also    infra.    20.    29:    Blind;    Deaf    and 

Dumb. 
For  Editorial  Notes,  see  infra,  VTI.  §§  4-7. 
1.  An    aged    person    is    not    of    unsound 
mind  so  as  to  require  a  guardian  of  his  es- 
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tate,  merely  because  he  has  not  sufficient 
strength  of  mind  and  ability  to  transact  his 
business  affairs  with  "ordinary  cave  and 
prudence,"  if  he  is  capable  of  transacting 
the  ordinary  business  involved  in  taking 
care  of  his  property,  and  understands  the 
nature  and  effect  of  what  he  does,  and  can 
exercise  his  will  concerning  it  with  discre- 
tion, notwithstanding  the.  influence  of 
others.  Emerick  v.  Emerick,  83  Iowa,  411, 
49  N.  W.  1017,  13:  757 

Inquisition  and  proceedings. 
Review  of  Trial  Judge's  Decision  as  to  San- 
ity, see  Appeal  and  Error,  50. 
Review  of  Discretion  as  to  Impaneling  Jury, 

see   Appeal  and   Error,  559. 
Proceeding  with  Trial  after  Finding  of  San- 
ity, see  Criminal  Law,  176. 
Determining  Sanity   of  Accused,   see   Crim- 
inal Law,  II.  h. 
Inquisition  as  Evidence,  see  Evidence,  882. 
For  Editorial  Notes,  see  infra,  VII.  §  2. 

2.  Whert  an  action  in  equity  is  brought 
in  the  name  of  a  person  alleged  to  be  of 
weak  or  unsound  mind,  by  his  next  friend; 
and  such  person  files  an  affidavit  in  which 
he  alleges  that  he  is  not  of  weak  or  un- 
sound mind;  that  the  suit  is  brought 
without  his  authority  and  against  his 
will,  and  that  he  wishes  it  dismissed, — the 
chancellor  should  issue  his  writ  out 
of  chancery,  directing  an  inquiry  by  a 
jury  into  the  competency  of  such  person, 
and  either  dismiss  the  suit  or  appoint 
a  committee  for  him,  according  as  the  ver- 
dict establisihes  or  disproves  his  competency. 
Howard  v.  Howard,  87  Ky.  616,  9  S.  W.  411, 

1 :  610 

3.  The  title  to  land  is  not  involved  in  a 
lunacy  proceeding,  and  a  commission  in  such 
proceeding  has  no  power  to  settle  any  such 
question.  Hughes  v.  Jones,  116  N.  Y.  67, 
22  N.  E.  446,  5:  632 

4.  A  proceeding  for  a  hearing  as  to  the 
insanity  of  a  person  is  pending  after  a  writ- 
ten complaint  alleging  the  insanity  is  pre- 
sented to  the  judge  as  required  by  Conn. 
Pub.  Acts  1889,  p.  88.  and  supported  by  an 
affidavit  of  a  physician.  Porter  v.  Ritch, 
70  Conn.  235,  39  Atl.  169,  39:  353 

5.  A  temporary  provisional  order  for  the 
custody  of  a  person  alleged  to  be  insane, 
pending  a  hearing  of  the  question  as  to  his 
insanity,  is  not  an  adjudication,  and  is  not 
void  on  its  face  because  it  fails  to  recite 
the  affidavit  of  a  physician  on  which  it  was 
based,  or  the  fact  that  proceedings  for  a 
hearing  as  to  the  sanity  were  then  pend- 
ing. Id. 
Adjudication. 

Due  Process  in.  see  Constitutional  Law.  821, 

S74. 
Presumption  in  Favor  of.  see  Evidence,  627. 
EfTect  of.  on  Petitioner,  see  .Tudgment.  262. 
Dissolution  of  Partnor«hip  bv.  «ee  Partner- 
ship. 120. 
n.  An  adjudication  of  insanity  followed 
l)y  tlip  comniitinfnt  of  tho  patient  to  an 
a'-\'lniii  for  tho  insane  does  not  ci"eate  a  con- 
clusivo  ]irpsinnptioii  of  iho  onnlinnanoo  of 
insanity  for  s<n-i'ral  \oar-  after  thi-  patient's 
discharge   from   the  asvlum.   altlKm^h   there 


has  been  no  adjudication  of  restoration  to 
sanity.  Mutual  L.  Ins.  Co.  v.  \Vi swell,  56 
Kan.  765,  44  Pac.  996,  35:  258 

7.  An  adjudication  that  a  person  is  not 
in  such  mental  condition  as  to  be  incapable 
of  taking  care  of  himself,  by  denial  of  an 
application  to  appoint  a  guardian  for  him, 
is  not  necessarily  an  adjudication  that  he 
is  not  insane  at  all,  and  does  not  estop  the 
applicant  from  claiming  that  such  person  la 
incompetent  to  make  a  will.  Manley  v. 
Staples,  62  Vt.  153,  19  Atl.  983,  8:  707 

8.  The  order  of  commitment  of  a  person 
to  an  insane  asylum  is  not  conclusive  evi- 
dence against  him,  in  an  action  for  the  ma- 
licious prosecution  of  him  as  an  insane 
person.  Kellogg  v.  Cochran,  87  Cal.  192, 
25  Pac.  677,  12:  104 

9.  Letters  of  appointment  as  guardian  of 
an  insane  person  are  conclusive,  in  a  col- 
lateral action,  of  the  regularity  of  the  pro- 
ceedings resulting  in  their  issuance,  as  well 
as  of  the  insanity  of  the  person  uj>on  whose 
estate  they  were  issued.  Minnesota  Loan 
&  T.  Co.  V.  Beebe,  40  Minn.  7,  41  N.  W. 
232,  2:  418 
Restoration  to  capacity. 

10.  The  power  of  a  court  to  restore  to 
capacity,  under  Cal.  Code  Civ.  Proc.  §  1766, 
persons  adjudged  insane  or  incompetent,  is 
applicable  only  to  incompetent  persons  for 
whom  guardians  have  been  appointed  under 
§  1764.  Kellogg  v.  Cochran,  87  Cal.  192, 
25  Pac.  677,  12:  104 

11.  A  person  committed  to  an  insane  asy- 
lum is  restored  to  his  legal  capacity  to  sue, 
by  his  discharge  from  the  asylum  by  the 
resident  physician,  in  accordance  with  the 
California  statutes  (Cal.  Pol.  Code,  §  2197; 
Cal.  act  March  9,  1885;  Deer,  Pol.  Code,  p. 
350).  Id. 


n.  Contracts;   Deeds. 

Powers  of  Committee  as  to,  see  infra,  VT. 
Payment  of  Check  of,  see  Banks,  111. 
Validity  of  Note  by  Intoxicated  Person,  see 

Bills  and  Notes,  20. 
Liability  of  Bona  Fide  Holder  of  Note,  see 

Bills  and  Notes,  208. 
Revocation  of,  Generally,  see  Trusts,  90,  93. 
Revocation  of,  by  »Subsequent  Insanity,  see 

Contracts,  768. 
Assent  of,  to  Conveyance  of  Expectancy,  see 

Expectancy,  5. 
For  Editorial  Notes,  see  infra,  VII.  §§  8,  9. 

12.  The  mental  incompetency  of  an  ac- 
commodation indorser  at  the  time  of  signing 
a  note  in  renewal  of  one  which  he  indorsed 
when  fully  competent  to  do  so  does  not  pre- 
vent his  estate  from  being  liable  on  the  re- 
newal note,  when  the  holder  took  it  in  good 
faith  and  thereupon  extinguished  and  sur- 
rendered the  old  note,  so  that  he  cannot  be 
restored  to  his  original  position.  Memphis 
Nat.  Bank  v.  Neelv.  97  Tenn.  120,  36  S.  W. 
71fi.  ■  34:274 

13.  The  rule  that  the  promis.sory  note  of 
a  person  iwn  compos  ninitis  is  invalid  is 
subject  to  the  qualification  that  when  it  is 
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given  for  necessaries  or  other  adequate  con- 
sideration of  benefit  furnished  the  maker  in 
good  faith  without  knowledge  of  his  un- 
sound mental  condition  it  may  be  enforced 
to  the  extent  of  the  value  of  the  considera- 
tion furnished.  Hosier  v.  Beard,  54  Ohio 
St.  398,  43  N.  E.  1040,  35:  161 

14.  The  insanity  of  a  client  who  tele- 
graphed for  money  to  be  sent  to  his  attor- 
ney gives  the  person  sending  it  without 
knowledge  that  he  is  insane  no  right  of 
action  against  the  attorney  for  the  money, 
where  the  latter  has  received  it  in  payment 
for  services.  Atwell  v.  Jenkins,  163  Mass. 
362,  40  N.  E.  178,  28:  694 

15.  A  person  boarding  with  and  in  the 
care  of  another,  under  an  express  agreement 
fixing  the  monthly  rate  of  pay  therefor, 
having  become  insane,  the  element  of  mu- 
tuality requisite  to  continue  in  force  the 
old  as  well  as  to  give  vitality  to  a  new 
agreement,  ipso  facto  ceases  to  exist;  but 
the  law  will  imply  a  liability  on  the  part 
of  the  lunatic  to  pay,  upon  quantum  meruit, 
for  the  reasonable  value  of  her  subsequent 
board  and  care,  as  well  as  for  additional 
services  performed  for  her  benefit  and  neces- 
sitated bv  such  change.  Waldron  v.  Davis 
(N.  J.  Em  &  App.)  70  N.  J.  L.  788,  58  Atl. 
293,  66:  591 

16.  Services  rendered  in  caring  for,  nurs- 
ing, and  ministering  to  the  health  and  com- 
fort of  a  lunatic  belong  to  the  class  of  neces- 
saries which  are  recoverable  against  the 
lunatic,  and,  after  her  death,  against  her 
estate.  Id. 

17.  A  lunatic  is  bound  by  a  contract  fair 
and  reasonable  in  its  terms,  made  by  him 
before  judicial  ascertainment  of  his  lunacy, 
with  one  who  has  no  knowledge  that  the 
lunacy  exists,  where  the  parties  cannot  be 
restored  to  the  original  situation.  Flach  v. 
Gottschalk  Co.  88  Md.  368,  41  Atl.  908, 

42:  745 

18.  The  surrender  of  the  bulk  of  his  prop- 
erty, by  a  man  who  has  become  mentally 
infirm,  for  the  benefit  of  a  child  of  his  di- 
vorced wife,  to  secure  the  withdrawal  of 
proceedings  by  the  wife  to  place  him  under 
guardianship,  will  be  set  aside.  Foote  v. 
De  Poy,  126  Iowa,  366,  102  N.  W.   112, 

68:  302 

19.  The  court's  approval  of  a  contract  by 
which  its  ward  smrrenders  the  bulk  of  his 
property  in  consideration  of  the  termina- 
tion of  the  guardianship  proceedings  has  no 
effect  upon  its  invalidity,  where  the  court 
had  no  jurisdiction  of  the  subject-matter 
because  no  proceedings  relating  thereto 
were  pending.  Id. 
Deeds. 

Setting  Aside  in  Equity,  see  Contracts.  802. 
For  Editorial  Notes,  see  infra,  VII.  §  9. 

20.  A  belief  in  spiritual  manifestations 
and  in  having  had  communication  with  de- 
ceased persons  is  not  necessarily  evidence 
of  such  a  disordered  mental  condition  as  to 
render  one  iiicompetent  to  make  a  convey- 
ance of  real  estate.  Lewis  v.  Arbiickle.  8a 
Iowa.  .i:?.5,  52  X.  W.  237.  16:  677 

21.  An  inconinetcnt  person  executing  a 
deed    of    trust    for    tlip    preservation    of   his 


property  need  not  fully  appreciate  all  the 
technical  intricacies  of  the  transaction  to 
make  the  deed  binding.  It  is  sufficient  if 
he  is  not  deceived  or  misled  by  fear  or  favor. 
Neal  V.  Black,  177  Pa.  83,  35  Atl.  561, 

34:  707 

22.  That  a  voluntary  deed  by  an  incompe- 
tent person  to  protect  his  property  was 
made  under  advice  of  his  uncle  and  the  at- 
torney for  his  guardian  will  not  render  it 
invalid,  if  they  had  no  adverse  interest  in 
the  estate  and  there  is  nothing  in  their  re- 
lations to  him  and  his  estate  to  make  them 
incompetent   advisers.  Id. 

23.  A  voluntary  deed  by  an  incompetent 
person  for  the  protection  of  his  estate  can- 
not be  revoked  as  improvident  if  its  gen- 
eral purpose  is  wise  and  proper^  because  it 
strips  him  of  all  his  property,  is  irrevoca- 
ble, leaves  the  portion  to  be  expended  by 
him  at  the  discretion  of  the  trustee,  makes 
no  provision  for  future  contingencies,  and 
does  not  require  the  trustee  to  give  security, 
permits  him  to  appoint  a  successor  without 
giving  security,  while  it  gives  him  unlimited 
power  as  to  conversion  of  investments,  and 
does  not  require  him  to  account  to  any- 
body. Id. 

24.  The  undeclared  lunacy  of  a  grantor 
does  not  impair  the  title  of  a  bona  fide  pur- 
chaser for  value  and  without  notice,  from 
the  grantee  of  the  lunatic.  Odom  v.  Rid- 
dick,  104  N.  C.  515,  10  S.  E.  609,  7:  118 

25.  The  lunacy  of  a  surviving  partnefr 
does  not  make  a  deed  of  all  the  estate  of 
the  late  firm  void,  but  merely  makes  it 
voidable.  Riley  v.  Carter,  76  Md.  581,  25 
Atl.  667,  19:  489 

26.  A  deed  made  by  an  insane  person  not 
under  guardianship  is  merely  voidable  and 
passes  title  so  that  a  judgment  thereafter 
rendered  and  docketed  against  the  grantor 
will  not  be  a  specific  lien  on  the  property 
until  the  conveyance  has  been  actually 
avoided.  French  Lumbering  Co.  v.  The- 
riault,  107  Wis.  627,  83  N.  W.  927,      51:  910  ' 


m.  Torts. 


For  Editorial  Notes,  see  infra,  VII.  §  10. 

27.  The  insanity  of  one  who  is  the  owner 
pro  liac  vice  of  a  vessel  does  not  relieve  him 
from  liability  to  the  other  owners  for  negli- 
gence in  her  management, — at  least  unless 
his  insanity  is  produced  wholly  by  efforts 
in  behalf  of  the  vessel.  Williams  v.  Hays, 
143  N.  Y.  442,  38  N.  E.  449,  26:  153 

28.  For  the  negligence,  as  well  as  for  the 
active  torts,  of  an  insane  person,  resulting 
in  damage  to  others,  his  insanity  constitutes 
no  defense.  Id. 


IV.   Confinement;    Support    in   Asylum. 

As   Compliance   with   Contract   to    Support, 

see  Contracts,  704. 
Equal   Privileges    as   to,   see   Constitutional 

Law,  387.^ 
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Due  Process  as  to,  see  Constitutional  Law, 

819,  820,  874-87G. 
Damages    for    Wrongful    Confinement,    see 

Damages,  274. 
Unreasonable   Provisions  as   to,   see   Hospi- 
tals, 6. 
Release  of,  by  Habeas  Corpus.,  see  Habeas 

Corpus,  54. 
Release    by    Legislature   from   Hospital    for 

Criminal     Insane,     see     Constitutional 

Law,  259. 
Wife's  Liability  for,  see  Husband  and  Wife, 

41. 
Recovery    by    County    for    Support   of,    see 

Poor  and  Poor  Laws,  8. 
Trust  for  Support  of,  see  Trusts,  136,  145. 
See  also  supra,  5. 

29.  Insanity  which  leads  the  person  af- 
flicted with  it  to  make  indecent  exposure  of 
his  person  in  public  renders  him  dangerous 
to  community,  within  the  meaning  of  Ind. 
Rev.  Stat.  1881,  §§  5142-5150,  which  pro- 
vide for  the  restraint  of  such  persons  at 
public  expense  and  the  reimbursement  of 
the  public  treasuiy  out  of  their  estates. 
Montgomery  County  v.  Ristine,  124  Ind.  242, 
24  N.  E.  990,  8:  461 

30.  If  the  evidence  indicates  that  one 
committed  to  an  asylum  for  the  insane  un- 
der an  invalid  statute  is  actually  insane, 
the  court  should  not  order  his  discharge,  but 
should  direct  his  detention  for  a  reasonable 
time  until  proceedings  can  be  taken  for  his 
commitment  in  a  proper  manner.  Re  Boy- 
ett,  136  N.  C.  415,  48  S.  E.  789,  67:  972 

31.  One  who  pays  taxes  for  the  support 
of  a  state  insane  hospital,  levied  like  other 
state  taxes,  and  who  is  also  taxed  to  help 
pay  the  expenses  chargeable  to  his  county 
for  the  board,  care,  and  treatment  in  such 
hospital  of  insane  persons  sent  by  his  coun- 
ty, cannot  constitutionally  be  made  liable 
by  statute  to  reimburse  the  county  for  the 
share  of  such  expenses  which  is  apportiona- 
ble  to  a  person  whom  he  is  legally  bound  to 
support,  where  the  law  compels  such  insane 
person  to  be  sent  to  the  state  hospital. 
Baldwin  v.  Douglas  County,  37  Neb.  283,  55 
N.  W.  875,  20:  850 

32.  An  order  of  a  county  judge  requiring 
a  person  to  pay  a  certain  sum  for  the  sup- 
port of  an  insane  person  in  the  county  asy- 
lum for  the  insane  may  be  enforced  by 
contempt  proceedings  or  by  an  action  in 
the  name  of  the  county,  under  Wis.  Rev. 
Stat.  1898,  §  1504,  as  to  enforcing  private 
liability  for  the  support  of  a  poor  person, 
which  by  §  604c  is  made  applicable  to  the 
support  of  insane  persons.  Richardson  v. 
Stuesser,    125  Wis.   66,   103  N.   W.   261. 

60:  829 

33.  The  incorporation  into  Wis.  Rev.  Stat. 
§  604e,  negativing  any  liability  of  the  state 
to  any  county  for  the  siqjjiort  in  its  county 
asylum  for  tlic  insane  of  any  person  who  is 
luit  a  pnl)lic  r-liargo.  nf  ^S  l.'nii  iriO.").  Aviiicli 
proTJdo  tliat  tlio  fatlior.  iiiollicr.  <]r  cliildrt'ii 
of  aii\-  poor  jw-rsriii  unalilc  lo  >n|)i)nrt  liini- 
s<'lf  ^iiall  lie  lial.lo  fnr  lii<  -!,]ipnrf . 'i  f  of  snf- 
ticiciit  aliilily.  ri'ijiiirr-  ili;it  lli"  iii'MOccd 
iiilTS   to   OTiforpo   1lio   private  lialii!it\     fur   tlic 


support  of  a  person  committed  to  the  coun- 
ty insane  asylum  must  be  under  such  sec- 
tions, so  far  as  they  are  applicable  thereto. 

Id. 

94.  To  establish  the  liability  of  anyone 
for  the  support  of  a  person  at  the  county 
asylum  for  the  insane,  who  refuses  to  per- 
form his  duty  in  that  regard,  the  trustees  of 
the  asylum  should  proceed  in  harmony  with 
Wis.  Rev.  Stat.  1898,  §  1502,  as  to  support 
of  poor  persons,  by  petition  to  the  county 
judge;  and  the  amount  that  must  be  paid 
and  the  time  of  payment  must  be  deter- 
mined in  harmony  with  §  1504,  as  to  the 
poor,  under  §  604e,  negativing  the  liability 
of  the  state  to  any  county  for  the  support 
of  any  insane  person  at  its  county  asylum 
for  the  insane  who  is  not  a  public  charge, 
and  making  §§  1500-1505,  as  to  the  sup- 
port of  the  poor,  applicable  to  the  support 
of  insane  persons.  Id. 

35.  An  action  to  enforce  an  order  of  a 
county  judge  requiring  a  person  to  pay  a 
certain  sum  per  week  for  the  support  of 
another  in  the  county  asylum  for  the  in- 
sane must  be  commenced  in  the  name  of 
the  county,  in  some  court  having  jurisdic- 
tion of  such  civil  actions.  The  county  court 
does  not  possess  such  jurisdiction  in  the 
absence  of  special  authorization.  Id. 


V.  Suits  by  or  against. 

Inquisition  to  Determine  Competency  of 
Party  to  Suit,  see  supra,  2. 

Restoration  of  Capacity  to  Sue,  see  supra, 
11. 

Writ  of  Error  from  Judgment  against,  see 
Appeal  and  Error,  9. 

Writ  of  Error  by  Next  Friend  of,  see  Ap- 
peal and  Error,  108. 

Bastardy  Proceeding  by  Imbecile  Woman, 
see  Bastardy,  3,  4. 

Dismissal  of  Suit  by  Next  Friend,  see  Dis- 
missal or  Discontinuance,  9. 

Suit  by  Guardian  for  Divorce,  see  Divorce 
and  Separation,  6. 

Lien  of  Judgment  against  Insane  Person, 
see  Judgment,  315. 

Relief  from  Judgment  against,  see  Judg- 
ment, 430,  440. 

Substituting  Insane  Person  for  Guardian, 
see  Pleading,  143. 

For  Editorial  Notes,  see  infra,  VII.  §§  13, 
14. 

36.  A  lunatic,  although  a  nonresident, 
may  be  allowed  to  sue  and  have  a  guardian 
ad  litem  or  next  friend  appointed  by  the 
court.  Plvmpton  v.  Hall,  55  Minn.  22,  56 
N.  W.  351,'  21:  675 

37.  A  person  of  unsound  mind,  who  has 
not  been  adjudged  insane,  or  for  whom  no 
conservator  has  been  appointed,  may  bring 
a  suit  bv  next  friend.  Isle  v.  Cranbv,  199 
111.   39.  64  N.  E.   1065,  64:  513 

38.  The  power  of  the  court  to  substitute 
a  liuardian  nd  Vtirni  for  the  next  friend  of 
an  ineonipotcnt  person  is  broad  and  neces- 
sarily exerri-ed  in  a  summary  way,  and 
may    be   done    witiiout    notice    to    tlie    next 
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friend.  King  v.  McLean  Asylum  of  IM.  O. 
H.  21  U.  S.  App.  481,  12  C.  C.  A.  145,  64 
Fed.  331,  26:  784 

39.  An  action  in  the  name  of  an  insane 
ward  may  be  brought  by  his  guardian  to 
set  aside  transfers  obtained  from  him  by 
fraud  while  he  was  insane,  by  a  woman 
whom  he  married  i.he  next  day.  Lombard 
V.  Morse,  155  Mass.  136,  29  N.  E.  205, 

14:  273 

40.  A  suit  by  a  lunatic  may,  in  the  dis- 
cretion of  the  court,  be  discontinued  or 
stayed  to  await  the  due  appointment  of  a 
general  guardian.  Plympton  v.  Hall,  55 
Minn.  22,  56  N.  W.  351,  21:  675 

41.  A  person  judicially  found  to  be  of 
unsound  mind  cannot  bring  an  action  for 
slander  in  his  own  name,  but  it  must  be 
brought  by  his  guardian,  under  Iowa  Code, 
§  2569.  Chavannes  v.  Priestly,  80  Iowa,  316, 
45  N.  W.  766,  '  9:  103 

42.  An  objection  to  a  next  friend  acting 
for  plaintiff  must  be  taken  before  entering 
upon  the  trial  on  the  merits,  and  cannot  be 
raised  by  requests  for  instructions.  Worth- 
ington  V.  Mencer,  96  Ala.  310,  11  So.  72, 

•      17:  407 

43.  The  authority  of  probate  courts  to 
appoint  general  guardians  for  insane  per- 
sons does  not  defeat  the  jurisdiction  of  the 
district  courts  of  suits  by  insane  persons 
represented  by  next  friends  or  guardians  ad 
litem.  Plympton  v.  Hall,  55  Minn.  22,  56 
N.  W.  351,  21:  675 


VT.  Powers  and  Appointment  of  Committee 
or  Guardian;  Administration  of  Estate. 

Conflict  of  Laws  as  to  Conveyance  by  Com- 
mittee, see  Conflict  of  Laws,  281. 

Depriving  Guardian  of  All  Authority  over 
Ward,  see  Habeas  Corpus,  47. 

Inquiry  into  Guardian's  Removal  of  Incom- 
petent Person  from  State,  see  Habeas 
Corpus,  30. 

See  also  smpra,  39. 

For  Editorial  Notes,  see  infra,  VIL  §§  11,  12. 

44.  When  an  estate  is  devised  to  one  for 
life,  and  power  given  him  to  sell  it,  in  case 
he  becomes  insane  the  power  may  be  exer- 
cised by  his  guardian,  with  the  authority 
of  the  court,  under  Mass.  Pub.  Stat.  chap. 
140,  §  11,  authorizing  the  court  to  permit 
such  guardian  to  mortgage  any  real  estate 
of  his  ward,  and  chap.  139,  §  36,  that  when 
property  rights  or  benefits  depend  upon  the 
election  or  act  of  a  person  incompetent  by 
reason  of  insanity  to  exercise  or  perform 
the  same,  his  guardian  may  make  such  elec- 
tion or  perform  such  act.  Kent  v.  Morrison, 
153  Mass.  137,  26  N.  E.  427,  10:  756 

45.  Under  N.  Y.  Laws  1874,  chap.  446,  tit. 
2,  the  committee  of  a  lunatic  cannot  lease 
his  real  estate  without  an  order  of  the  su- 
preme court;  nor  is  his  power  in  this  re- 
spect extended  by  §  27,  declaring  that  a 
lunatic's  realty  shall  not  be  leased  for  more 
than  five  vears,  nor  disposed  of  otherwise 
than  "herein  directed."  Pharis  v.  Gere,  110 
N.  Y.  330,  18  N.  E.  135,  1:270 


46.  Neither  guardians  nor  the  courts  hav- 
ing jurisdiction  over  the  estates  of  incom- 
petent persons  have  power  to  bind  tne 
person  or  estate  of  such  persons  unless  ex- 
pressly authorized  to  do  so  by  law.  An- 
drus  V.  Blazzard,  23  Utah,  233,  63  Pac.  888, 

54:  354 

47.  A  contract  by  which  the  committee 
of  a  lunatic  assumes,  without  an  order  of 
the  court,  to  put  the  lunatic's  real  estate, 
for  ten  years,  in  the  control  of  a  corpora- 
tion, for  a  speculative  compensation,  there 
being  no  real  rent  reserved,  and  the  nominal 
rent  to  be  fixed  by  others,  cannot  be  upheld 
as  a  lease  for  any  period,  whatever  may  be 
the  legal  effect  to  be  given  to  leases  made 
by  the  committee  of  a  lunatic.  Pharis  v. 
Gere,  110  N.  Y.  336,  18  N.  E.  135,  1:  270 

48.  A  court  of  equity  will  administer  a 
lunatic's  estate  as  it  deems  the  lunatic 
would  have  administered  it  if  he  were  sane, 
and  hence  one  who  is  placed  in  possession  of 
land  by  the  owner  in  anticipation  of  a  de- 
vise thereof  in  his  will,  and  who  makes  im- 
provements thereon,  will  be  protected,  alter 
the  owner  has  become  a  lunatic,  against 
dispossession  by  his  guardian.  Potter  v. 
Berry  (N.  J.  Err.  &  App.)  53  N.  J.  Eq. 
151,  32  Atl.  259,  34:  297 
Appointment,  removal,  and  resignation. 
Incompetency    Justifying    Appointment    of 

Guardian,  see  supra,  1. 
See  also  supra,  9,  18,  19. 
For  Editorial  Notes,  see  infra,  VII.  §  2. 

49.  A  county  court  or  its  clerk  cannot 
appoint  a  committee  for  a  person  as  in- 
sane without  notice  to  him.  Such  an  ap- 
pointment is  void,  and  confers  no  authority. 
Evans  v.  Johnson,  39  W.  Va.  299,  19  S.  E. 
623,  23:  737 

50.  A  guardian  of  a  lunatic  cannot  be  re- 
moved in  an  ex  parte  proceeding  in  which 
no  notice  is  served  on  him.  Sims  v.  Sims, 
121  N.  C.  297,  28  S.  E.  407,  40:  737 

51.  The  committee  of  an  incompetent  per- 
son cannot  resign,  unless  authorized  by 
statute  to  do  so.  Evans  v.  Johnson,  39  W^. 
Va.  299,  19  S.  E.  623,  23:  737 
Authority  over  person  of  ward. 

For  Editorial  Notes,   see   infra,  VII.  §§   11, 
12. 

52.  Though  a  guardian  of  an  incompetent 
person  has  the  right  to  remove  his  ward 
from  one  state  to  another,  tempoi^arily  or 
permanently,  such  removal  must  always  be 
in  good  faith,  and  with  a  view  to  benefit 
the  ward,  and  the  right  is  always  subject 
to  the  power  of  a  court  of  chancery  to  re- 
strain an  improper  removal.  State  ex  rel. 
Raymond  v.  Lawrence,  86  Minn.  310,  90 
N.W.  769,  58:  931 

53.  The  guardian  of  an  incompetent  is 
not  justified  in  attempting  to  remove  his 
ward  from  the  jurisdiction  of  the  court  in 
which  the  guardian  was  appointed,  on  the 
ground  of  seeking  a  milder  climate,  where 
the  ward  is  a  woman  seventy-five  years  old, 
suffering  from  paralysis  and  senile  demen- 
tia, absolutely  helpless,  and  requiring  con- 
stant care  and  attention,  and  for  years  has 
resided  in  her  own  dwelling  in  a  place 
where    she    has   relatives    and    friends,    and 
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where  she  receives  the  best  of  care  and 
treatment,  while  the  difference  in  climate 
between  the   two   places  is  inappreciable. 

Id. 
54.  One  appointed  guardian  of  another 
because  of  his  lack  of  discretion  to  manage 
his  estate  has  no  authority  over  the  person 
of  his  ward,  which  will  entitle  him  to  sep- 
arate him  from  his  wife.  Ex  parte  Chace, 
26  E.  I.  351,  58  Atl.  978,  69:  493 


Vn.  Editorial  Notes. 

As  to  Mental  Condition  as  Aflfecting  Crim- 
inal Responsibility,  Gen- 
erally, see  Criminal  Law, 
VI.  §§  3-5,  23. 

As  to  Matters  Distinctively  Affecting  Ca- 
pacity to  Make  a  Will,  see 
Wills,  V.  §  6. 

a.  In  general;  lunacy  proceedings. 

§  I.  Generally. 

Divorce  from  insane  , person.     34:  161. 

Effect  of  insanity  on  competency  of  witness. 

37 :  423. 
Insanity  of  husband  as  affecting  wife's  dis- 
ability  of  coverture.     34: 
223. 
Right  to  remove  from  state.    58:  931. 
§  2.  Lunacy  proceedings. 
Equity   jurisdiction    over   estates   of   idiots, 

lunatics,  etc.     1:  610.* 
Necessity  of  notice  of  lunacy  proceeding  to 
the    alleged    lunatic.      23: 
737. 
Waiver  of  notice.     23:  742. 
Collateral  attack.    23:  743. 
Sufficiency  of  notice.     23:  744. 
Notice   to  others.     23:  744. 
English  cases.     23:  744. 
Examination  and  confinement  of  insane  per- 
sons.     9:  193.* 
What   incapacity    will   justify   appointment 
of  guardian.     13:  757.* 

b.  Who  are. 

§  3.  Generally. 

Law  with  reference  to  hypnotism.     40:  269. 

§  4.  What  are  insane  delusions. 

Insane  delusions  defined.     37:  261. 

Must  be  insane.     37:  262. 

Must  be  against  evidence.     37:  263. 

Must  be  connected  with  the  act  in  question. 

37:  264. 
Must  be  sufficient  to  excuse  if  true.    37:  266. 
Prejudice;   ill-will.     37:  267. 
Eccentricities  and  belief  in  absurdities.     37: 

207. 
Application   of   ordinar^^   tests.     37:  268. 
Delusions  on  particular  subjects.     37:  269. 

Rpli.LMOiis  boliof.     37:  269. 

Belief  in  spiritualism.     37:  270. 

Belief   in   witchcraft.     37:272. 

Belief  as  to  iiinrital  infidelity.     37:  273. 

Belief  as  to  illciiitiiiiacy.     37:  274. 

Delusions    as    in    niisconduct    of    heirs. 
37:  275. 


Belief  as  to  persecution  and  intent  to 

injure.     37:  278. 
Delusions  as  to  grandeur  or  power.    37 : 

281. 
Delusions  as  to  property.     37:  282. 
Hallucinations    and    delusions    of    the 
senses.    37:283. 
§  5.  Morphinism    and    other    addictions    as 
affecting  responsibility  and  capacity. 
Scope  and  general  view  of  the  subject.     39: 

262. 
Effect  on  criminal  responsibility.     39:   262. 
Effect  on  capacity  to  contract.    39:  262. 
Effect  on  testamentary  capacity.     39:  263. 
As  a  ground  for  divorce.     39:  264. 
As  affecting  insurance.     39:  265. 
As  affecting  competency  of  witness.  39:  265. 
§  6.  Evidence;    burden    of   proof    and    pre- 
sumptions. 
Presumption    and    burden    of    proof    as    to 
sanity.     10:  576;*  36:  721. 
As  to  sanity  at  time  of  marriage.     40: 

742. 
As  to  sanity  of  witness.    37:  426. 
Burden  of  proof  of  testamentary  capacity. 

17:  494. 
Presumption  as  to  effect  of  drunkenness  on 
testamentary  capacity.  39: 
226. 
Opinion  of   witness   on   exact   issue    to   be 
tried  in  respect  to  sanity. 
36:  64. 
Expert  opinions  as   to   sanity   or  insanity. 

39:  305. 
Nonexpert  opinions  as  to  sanity  or  insan- 
ity.    38:  721. 
Opinions  of  subscribing  witnesses  as  to  san- 
ity or  insanity.     39:  715. 
Conclusiveness   of  testimony  of  experts  as 
to     sanity    and    insanity. 
42:  767. 
§  7.  —  Presumption  of  continuance  of  in- 
sanity. 
Habitual  insauitj'.     35:  117. 
Temporary  insanity.     35:  119. 
Habitual    and    temporary    insn.nity    distin- 

guishedi;     35:  120. 
Alcoholism  and  alcoholic  insanity.     35:  122. 
Presumption   of  continuance   of  a  lucid  in- 
terval.   35:  123. 
Nature  of  the  presumption.    35:  123. 

c.  Capacity;  contracts  and  liabilities. 

§  8.  Generally. 

As  to  Testamentary  Capacity,  Generally, 
see  Wills,  V.  §  6. 

Validity  of  transactions  with  incompetents. 
1:  610.* 

Contracts  by.     4:  637.* 

Renewal  of  obligations  by.    34:  274. 

Effect  of  mental  weakness  to  raise  presump- 
tion against  validity  of 
transaction.     4:  637.* 

Effect  of  insanity  of  party  to  revoke  war- 
rant of  attorney  to  con- 
fess judgment.     13:  797. 

Right  of  bona  fide  holder  of  promissory 
note  of  insane  person. 
35:  161. 

lii-aiiity  as  afi'ecting  condition  respecting 
suicide  in  life  insurance 
policy.     35:  258. 
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Insanity  of  member  as  affecting  decision  of 
lodge  against  him.  49: 
371. 

Validity  of  judgment  against  lunatic.  39: 
775. 

Marriage  of.     40:  737. 

Divorce  of.     34:161;    39:264. 

§  g.  Validity  of  deed  by. 

Generally.     19:  489. 

Deed  by  insane  person  when  under  guardi- 
anship.     19:  490. 

Restoration  of  consideration.     19:  491. 

Rights  of  bona  lide  purchasers.     19:  492. 

Who  may  disaffirm.     19:  492. 

Effect  of  inquisition  to  establish  insanity. 
19:  493. 

Belief  m  spiritualism,  witchcraft,  etc.,  as 
affecting  capacity  to  make 
will  or  deed.     16:  677. 

Deed  in  partition  by.    57:  340. 

§  10.  Civil  liability  of,  for  torts  or  negli- 
gence. 

Generally.     26:  153. 

For  libel  and  slander.     26:  154. 

Negligence.     26:  154. 

d.  Property;   guardian  or  committee. 

§  II,  Generally. 

Power  and  authority  of  guardian  of  insane 

person.     1 :  270.* 
Who  may  elect  against  will  in  behalf  of  an 

insane   widow.      17:  297. 
Place  of  taxation  of  lunatic's  property.    20: 

155. 
Power  of  legislature  to  authorize  guardian 
to   sell  real   estate  of  in- 
competent.     16:  254. 
§  12.  Use  of  lunatic's  property. 
To   carry    out   his   presumed    wishes    or   to 
fulfil  his  equitable  obliga- 
tions in   the  absence  of  a 
legal  liability.     34:  297. 
Power,  generally.     34:  297. 
In  support  of  his  family.     34:  297. 
In  support  of  illegitimate  children,  etc. 

34:  298. 
For  allowances   to   persons   entitled   to 

inheritance.     34:  298. 
For  allowances   to   collateral   relations. 

34:  299. 
For  allowances  to  person  not   related. 

;i4:  299. 
For   charitable   and   religious   purposes. 

34:  300. 
To  continue   arrangements  made  while 
sane.     34:  300. 

e.  Actions;  proceedings. 

§  13.  Generally. 

As  to  Lunacy  Proceedings,  see  supra,  VII. 

§  2. 
Action  for  divorce  on  behalf  of  insane  per- 
son.    34:  166. 
Admissions  and  waivers  bv  representatives 

in  actions.     32:  688. 
§  14.  Right  to  institute  proceedings  by  next 

friend. 
Tn  general.     64:  513. 
Before  inquisition  of  lunacy.     64:. 518. 
In  general.     64:  518. 
In  actions  affecting  real  estate.     64:524. 


After  inquisition  of  lunacy.     64:  526. 

In  general.     64:  526. 

Where  interests  of  committee  and  luna- 
tic clash.    64:  527. 

Where  committee  refuses  to   act.     64: 
528. 

Where  no  committee  has  been  appoint- 
ed.    64:  528. 

Where  committee  has  died  or  been  re- 
moved.    64:  528. 

In  case  of  nonresident  having  no  com- 
mittee within  jurisdiction. 
64:  529. 
Distinction  between  suits  in  equity  and  at 
law.     64:  529. 

In  general.     64:  529. 

In  equity.     64:  530. 

At  Jaw.    64:  532. 

♦>» 
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Estoppel  by,  see  Estoppel,  III.  j. 
In  Pleading,  see  Pleading,  I.  d. 

Editorial  Notes. 

Right   to    plead   inconsistent   defenses.     48: 
177. 


INCONTESTABILITY. 

Of  Insurance  Policy,  see  Insurance,  III.  e, 
2,  f. 


INCONVENIENCE. 


As  Ground  for  Refusing  Injunction,  see  In- 
junction, 25-32,  52. 


INCREASE. 


Of  Animals,  see  Animals,  1;   Chattel  Mort- 
gage, 23. 

Editorial  Notes. 

Title  to  increase  of  animals.     17:  81. 


♦-•-♦ 

INCREASED  HAZARD. 

To  Insured,  see  Insurance,  III.  e,  1,  c;  VI.  b, 
3,  f;  IX.  §  28. 


INCRIMINATION  OF  SELF. 

See  Crimination  of  Self. 


INCUMBRANCES. 

See  Encumbrances, 
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INDEBTEDNESS. 

Liability  of  Corporate  Officers  for  Excess  of, 

see  Corporations,  IV.  g,  5,  c,  (3). 
Of  City,  see  Municipal  Corporations,  11.  e. 


INDECENCY. 


As  Nuisance,   see  Nuisances,  23,  52,  53. 
See  also  Disorderly  Persons,  3. 


INDECENT  ASSAULT. 

Sufficiency  of  Proof  of,  see  Evidence,  2387. 
Attorney's   Services    in    Prosecuting   Action 

for,  see  Infants,  68. 
Father's  Duty  to  Furnish  Counsel   Fees  to 

Prosecute   Action   for,   see   Parent   and 

Child,  8. 


INDECENT  PROPOSALS. 

Merely  soliciting  a  woman  to  sexual  in- 
tercourse gives  her  no  right  of  action.  Reed 
V.  Maley,  115  Ky.   816,  74  S.  W.   1079, 

62:  900 
♦-•-♦^ 


INDEMNITY. 

Effect  of,  on  Right  to  Act  as  Bail,  see  Bail 

and  Recognizance,  9. 
Bond  for,  see  Bonds,  II. 
Liability  on  Bond,  see  Levy  and  Seizure,  63; 

Tender,   1. 
Bond     from     Railroad     Laying     Tracks     in 

Street    to    Indemnify    City,    see    High- 
ways, 237. 
Conclusiveness   of   Judgment   on   Indemnity 

Bond  to  Sheriff,  see  Judgment,  274—276. 
Construction  of  Contract  for,  see  Contracts, 

345. 
Validity  of  Contract  for.  see  Contracts,  371, 

409,  458.  459. 
Contract  to  Tndomnify  Landlord  for  Injury 

by  Defective  Coal  Hoi  p.  see  Highways,  331. 
Who    May    ^Maintain    Action    on    Indemnity 

Agreement,  seo   Parties.  09. 
On  Issuing  Duplicate   Cortificates  of  Stock, 

see  Corpnrations.  369-371. 
Covenant  of.  by  Lessee,  see  Covenant.  105. 
For  Creditors' 'Bill,  see  Creditors'  Bill,  15. 
In  General,  see  Insiirance. 
Conclusiveness  of  Judgment  Against  Indem- 

nifyer,   see   .hidgniont.  261.  268. 
To  Surety,  see  Piincipal  and  Surety.  61. 
For  Expense  of  Laying  Street  Car  Tracks, 

see  Street  Railways,  10. 
Suhron-jition  to,  see  Subrogation,  2. 
Liability  over,   to   Justice  of  Peace   of  City 

Attnrnf'V     Ailvi-iiig    Arrest,     see     False 

Tiupi'isrjiiiiioiif ,    .'i'-!. 
rV)]icln-ivr'iif'~<  fit"  .Tu'ltiiiiout   as   to    Abutting 

Owiior's     T.inliility     Over     to     ('it,\',     see 

•hl'lcj-llHMll.    -I^l. 

RuiniiiiL;  "I  f.iinii  :>  t  inn-;  auain-t  T/t  ()\vii't"s 
l.ialii!it\-  <  )\i.r  in  City,  sou  Limita- 
tion of  Aetiniis,  127. 


Liability  over,  to  Builder  of  One  Contracting 
to  Furnish  Materials,  see  Trial,  74. 

See  also  Alabama  Claims;  Highways,  231, 
309;   Judgment,  258. 

1.  To  entitle  a  municipal  corporation 
which  has  paid  the  claim  of  a  person  for 
damages  for  injuries  received  by  a  fall  on  a 
defective  sidewalk,  to  recover  the  amount  of 
such  payment  from  the  owner  of  the  prop- 
erty abutting  on  the  walk  where  the  injury 
occurred,  it  must  show  that  such  property 
owner  was  originally  liable  for  the  injury. 
Rochester  v.  Campbell,  123  N.  Y.  405,  25 
N.  E.  937,  10:  393 

2.  An  abutting  owner  who  constructs  a 
sidewalk  in  pursuance  of  a  notice  from  the 
city  to  construct  the  same,  and  that  if  he 
fails  so  to  do  it  will  construct  it  and  assess 
the  cost  thereof  upon  his  property,  is  not 
liable  to  indemnify  the  city  for  a  judgment 
recovered  against  it  for  injuries  occasioned 
by  his  negligent  construction  of  the  walk 
under  a  statute  imposing  upon  the  munici- 
pality, and  not  upon  the  abutting  owner,  the 
duty  of  keeping  the  sidewalk  in  repair;  but 
its  acceptanee  of  the  sidewalk  leaves  with  it 
all  liability  for  mere  negligence  in  construc- 
tion and  maintenance.  Wilhelm  v.  Defi- 
ance, 58  Ohio  St.  56,  50  N.  E.  18,       40:  294 

3.  A  municipal  corporation  which  has 
imposed  the  duty  upon  property  owners  of 
keeping  the  sidewalks  in  front  of  their 
property  free  from  ice  under  penalty,  and 
has  provided  that,  in,  case  of  their  neglect 
to  remove  the  ice,  it  will  be  removed  by  the 
city  at  their  expense,  assumes  the  duty  of 
keeping  the  walks  clear;  and,  in  case  it  is 
held  liable  for  injury  to  one  falling  upon 
the  walk,  it  cannot  recover  over  against  the 
property  owner  on  the  theory  that  he  was 
primarily  liable  for  the  injury.  New  Castle 
V.  Kurtz,  210  Pa.  183,  59  Atl.  989,       69:  488 

4.  A  purchaser  of  a  lot  at  sheriff's  sale, 
who  has  not  obtained  any  possession  or  con- 
trol of  the  premises,  except  such  as  arises 
constructively  from  the  delivery  or  record- 
ing of  the  sheriff's  deed,  is  not  responsible  to 
the  city,  which  has  paid  a  judgment  for 
injuries  received  by  falling  into  a  negli- 
gently constructed  coal  hole  in  front  of  such 
lot  three  weeks  after  the  issuance  of  the 
sheriff's  deed,  and  while  the  former  owner 
was  still  in  possession.  Lincoln  v.  First 
Nat.  Bank,  67  Neb.  401,  93  N.  W.  698, 

60:  923 
Editorial  Notes. 

Form  of  judgment  on  indemnity  bond.  62: 
446. 

Contingency  of  claim  for,  as  affecting  time 
for  presentation  to  dece- 
dent's estate.    58:  88, 

Penalty  as  limit  of  liabilitv  on  indemnity 
bond,     55:394, 


INDEPENDENT   CONTRACTORS. 

Injurx"  to  Servant  by  Eloctrie  Wire  Through 
Negligence  of,  see  Electricity,  59-61,  65. 
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Liability  for  Acts  of,  see  Exhibition,  5-9; 
Highways,  235,  23G;  Master  and  Serv- 
ant, III.  b. 

Who  is,  see  Master  and  Servant,  III.  b,  3. 

Delegation  of  Duty  to,  see  Master  and 
Servant,  446. 

Employees  of,  as  Fellow  Servants,  see  Mas- 
ter and  Servant,  496. 

Liability  of,  for  Injury,  see  Master  and 
Servant,   720-724. 


■♦♦» 


INDETERMINATE  SENTENCE. 

See  Criminal  Law,  200,  231-233. 

<»•» 

INDEX. 

Of  Coprighted  WorKs,  see  Copyright,  24. 

Of  Judgment,  see  Judgment,  III.  c. 

To  Map,  see  Mechanics'  Liens,  116. 

Of  Instrument  Adopting  Child,  see   Parent 

and  Child,  44. 
To   Record,  see  Real  Property,   57,  58,   74, 

75. 

Editorial  Notes. 
As  part  of  record  of  title.     14:  393. 


INDIANA. 

CJoncurrent  Jurisdiction  Over  Ohio  River,  see 
Courts,  35. 


INDIAN   AGENT. 


Performance    of    Service   by,    after    End   of 

Term,   see   Officers,   16S. 
Salary  of,  see  Officers,  176. 


INDIAN  RESERVATION. 

Jurisdiction    of    Crime    Committed    on,    see 

Courts,  451,  452,  454. 
Commerce  on,  see  Commerce,  3. 
One  Terminus  of  Ferry  in,  see  Ferry,  7. 
Possession    of   Game    Killed    on,    see    Game 

Laws,  7. 


INDIANS. 

I.  In  General. 
IT.  Lard?  of. 
m.  Editorial  Notes. 

Assignment  by,  see  Assignment,  13. 

Separate  Schools  for,  see  Civil  Rights,  20. 
21. 

Constitutional  Equality  of,  see  Constitu- 
tional Law,  321. 

Jurisdiction  over,  see  Courts,  42,  442-445, 
451-455,  and  also  infra.  III.  §  2. 


Sale  of  Liquor  to,  see  Intoxicating  Liquors, 
136. 


I.  In  General. 

1.  An  Indian  tribe  within  the  state,  rec- 
ognized as  such  by  the  United  States  gov- 
ernment, is  to  be  considered  as  a  separate 
community  or  people,  capable  of  managing 
its  own  affairs,  including  the  domestic  rela- 
tions; and  those  persons  belonging  to  the 
tribe,  who  are  recognized  by  the  customs 
and  laws  of  the  tribe  as  married  persons, 
must  be  so  treated  by  the  courts;  and  the 
children  of  such  marriages  cannot  be  regard- 
ed as  illegitimate.  Earl  v.  Wilson,  42  Minn. 
361,  44  N.  W.  254,  7:  125 

2.  An  Indian  is  not  incapable  of  giving 
a  valid  promissory  note  by  the  fact  that 
he  belongs  to  a  band  which  is  governed  by 
ancient  Indian  customs  and  retains  a  tribal 
organization,  unless  it  grows  out  of  some 
contract  prohibited  by  law.  Ke-tuc-e-mun- 
guah  v.  McClure,  122  Ind.  541,  23  N.  E. 
1080,  7:  782 

3.  The  fact  that  the  lands  of  a  defendant, 
who  is  an  Indian,  are  not  liable  to  levy  and 
sale  under  a  judgment,  is  no  ground  for  re- 
fusing a  judgment  against  him.  Id. 


n.  Lands  of. 

For  Editorial  Notes,  see  infra.  III.   §  1. 

4.  U.  S.  ord.  July  13,  1787,  art.  3,  pro- 
viding that  lands  and  property  of  Indians 
shall  never  be  taken  from  them  without 
their  consent,  is  in  force  in  Indiana.  Al- 
len County  V.  Simons,  129  Ind.  193,  28  N. 
E.  420,  13:  512 

5.  The  land  of  an  Indian  who  has  re- 
tained his  tribal  relations  cannot  be  taxed 
by  a  state  in  which  U.  S.  ord.  July  13,  1787, 
art.  3,  is  in  force,  although  it  has  been  pat- 
ented to  him  in  fee  simple  without  restraint 
on  alienation.  Id. 

6.  Grants  of  lands  made  under  the  treaty 
of  Sept.  30,  1854,  with  the  Chippewas  of 
Lake  Superior  and  the  Mississippi,  which 
provides  for  the  selection  of  lands  by  the 
"mixed  bloods"  among  such  Indians,  al- 
though outside  the  ceded  territory,  were 
ratified,  if  ratification  was  .necessary,  by 
the  act  of  Congress  of  June  8, 1872,  authoriz- 
ing the  purchase  of  land  which  may  have 
been  located  with  claims  arising  under 
such  provision,  and  the  perfecting  of  titles 
to  such  claims.  Utah  Min.  &  Mfg.  Co.  v. 
Dickert  &  M.  Sulphur  Co.  6  Utah,  183,  21 
Pac.  1002,  5:  259 
Lease  of. 

7.  A  lease  by  an  Indian  during  the  time 
that  the  government  held  the  land  in  trust 
for  him  after  the  issuance  of  a  preliminary 
patent  is  invalid,  unless  it  is  approved  by 
the  Secretary  of  the  Interior.  Reservation 
State  Bank  v.  Hoist,  17  S.  D.  240,  95  X.  W. 
931,  70:  799 
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Conveyance  of. 

For  Editorial  Notes,  see  infra,  III.  §  1. 

8.  Under  the  treaty  with  the  Kickapoo 
Indians  of  May  28,  1863,  which  contains 
provisions  for  the  allotting  and  patenting 
to  individual  members  of  the  tribe  of  sepa- 
rate tracts  of  land  in  severalty,  no  convey- 
ance by  an  allottee  of  his  tract  of  land  to 
a  white  man  in  no  way  connected  with  the 
tribe,  which  is  made  before  the  allottee  has 
received  a  patent  for  the  land  in  accord- 
ance with  the  provisions  of  the  treaty,  is 
valid.    Briggs  v.  Sample,  43  Fed.  102,  10:  132 

9.  The  recording  of  a  conveyance  made  by 
an  Indian  of  a  tract  of  land  which  has  been 
allotted  to  him  in  severalty,  before  he  had 
a  right  to  convey  the  same,  is  no  notice  to 
subsequent  grantees  of  the  land  of  the  for- 
mer grantee's  rights.  Id. 

10.  Covenants  of  warranty  in  a  deed  made 
by  an  Indian  of  a  tract  of  land  which  has 
been  allotted  to  him  in  severalty,  before 
he  has  received  his  patent  therefor,  will  con- 
stitute no  estoppel  on  the  Indian  or  on  one 
to  whom  he  has  conveyed  the  land  after 
receiving  his  patent,  which  will  prevent  him 
from  disputing  the  first  conveyance  on  the 
ground  that  it  was  made  without  authority 
and  was  void.  Id. 


III.   Editorial  Notes. 

§  I.  Generally. 

Indian  country,  jurisdiction  over.     11:  542.* 

Question    relating   to.    as    Federal   question. 

62:  537. 
In  tribal  relation  not  citizens  of  state.     7: 

125.* 
Purchase  of  real   property   from.     10:  132.* 
Right  to  remedies  in  court.     13:  542.* 
Exemption  of,  from  taxation.     13:  512.* 
§  2.  Jurisdiction  to  punish  crimes  commit- 
ted by  or  against. 
When    the    crime    is    committed    in    United 

States   territory.     21:  169. 
On   reservations    within    state    limits.      21 

1G9. 
Crimes    by    Indians    against    Indians.      21 

171. 
United    States    or    territorial    courts.      21 

173. 
Crimes    committed   by   nontribal   Indian    or 

off  reservation.     21:  173. 
Regulation  of  commerce.     21:  173. 


INDIAN  TERRITORY. 

Right   of   Illegal   Lessee    for   Conversion   in, 

see  Conflict  of  Laws,  200. 
Jurisdiction  of  Action  for  Conversion  in,  see 

Courts,  445. 


INDICTMENT,        INFORMATION, 
COMPLAINT. 

T.   Fiiriii:    lloi|iii~itrs. 
IT.  SunicitMics    (if  Allcualions. 
a.  In  General. 


AND 


II. — Continued. 

b.  Intent;   Knowledge. 

c.  Negation    of    Defenses    or    Excep- 

tions. 

d.  Duplicity. 

e.  Description  of  Offense. 

1.  In  General;  Particulars. 

2.  Statutory    Offenses   and    Lan- 

guage. 

3.  Miscellaneous  Instances. 

f.  Amendment. 

g.  Sufficiency  to  Support  Conviction. 
III.  Joinder  of  Coimts  or  Persons. 

IV.  Quashing. 
V.  Editorial  Notes. 

Necessity  of  Record  on  Appeal  Showing 
that  Copy  was  Furnished  to  Defendant, 
see  Appeal  and  Error,  162. 

Effect  on  Appeal  of  Insufficient  Counts 
where  Other  Counts  are  Good,  see  Ap- 
peal and  Error,  88S. 

Review  of  Decision  as  td,  see  Appeal  and 
Error,  VII.  j,  4. 

Contract  to  Prevent,  see  Contracts,  450,  451. 

Leave  to  File  InfooTnatiou,  see  Criminal 
Law,  82,  82a. 

Power  to  Return  Second  Indictment  without 
Hearing  Witnesses,  see  Criminal  Law, 
83. 

Effect  of  Dismissal  of,  see  Criminal  Law, 
85. 

Waiver  of  Objection  of  Failure  to  Serve 
Copy,  see  Criminal  Law,  108. 

Motion  to  Dismiss,  see  Criminal  Law,  136, 
137. 

As  to  Warrant  and  Commitment,  see  Crim- 
inal Law,  II.  c. 

Necessity  of,  see  Criminal  Law,  II.  d. 

Consolidation  of,  see   Criminal  Law,  228. 

Estoppel  to  Object  to  Consolidation  of,  see 
Appeal  and  Error,  501. 

Review  of  Order  Consolidating,  see  Habeas 
Corpus,  55. 

Burden  of  Proving  Allegation  in,  see  Evi- 
dence, 219. 

Variance  between  Indictment  and  Proof,  see 
Evidence,  2417-2424. 

Matters  as  to  Grand  Jury,  see  Grand  Jury. 

Defects  in,  as  Ground  for  Release  of  Prison- 
er,  see  Habeas  Corpus,  24-26. 

Finding  of,  on  Holiday,   see  Holidays,   5. 

Effect  on,  of  Judge's  Failure  to  Apportion 
Labor  of  Holding  Courts,  see  Judges, 
5. 

Wrongful  Removal  of,  from  Records,  see 
Records,  9,  10. 

Removal  of,  see  Removal  of  Causes,  40- 
42. 

Indorsing  Names  of  Witnesses  on,  see  Wit- 
nesses, 23. 

Service  of,  see  Writ  and  Process,  30. 

See  also  Insurance,  17. 


I.  Form;  Requisites. 

Ofricial  Signature  of  Attorney  General,  see 
Attorney  General,  1. 

Judicial  Notice  of  Fraud  of  Official  Sign- 
ing, see  Evidence,  26,  28. 
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1.  Addition  of  the  state  to  the  name  of 
the  district  attorney  who  signs  an  informa- 
tion charging  one  with  crime  is  not  neces- 
sary. People  V.  Ebanks,  117  Gal.  652,  49 
Pac.  1049,  40:  269 

2.  An  information  filed  by  the  state's  at- 
torney is  invalid  under  N.  D.  Const.  §  97, 
art.  4,  requiring  all  prosecutions  to  be  car- 
ried on  in  the  name  and  by  the  authority  of 
the  state,  where  the  state  is  not  named  as 
a  party,  or  any  averment  made,  directly  or 
indirectly,  that  defendant  is  prosecuted  in 
the  name  or  by  authority  of  the  state,  al- 
though it  does  appear  on  its  face  that  it 
was  filed  by  the  state's  attorney.  State 
V.  Hasledahl,  2  N.  D.  521,  52  N.  W.  315, 

16:  150 

3.  Mo.  Acts  1877,  p.  354,  to  provide  for 
the  prosecution  of  a  misdemeanor  by  indict- 
ment or  information  as  concurrent  remedies, 
applies  to  all  courts  within  the  state  hav- 
ing jurisdiction  of  misdemeanors,  and  estab- 
lishes general  rules  of  practice  applicable 
even  to  coiirts  previously  governed  by  special 
provisions  of  law.  State  v.  Bennett,  102 
Mo.  356,  14  S.  W.  865,  10:  717 

4.  An  information  need  not  all  be  writ- 
ten, by  the  prosecuting  attorney  himself. 
State  V.  Armstrong,  106  Mo.  395,  16  S.  W. 
604,  13:  419 

5.  The  loss  from  the  files  of  the  court  of 
an  information  filed  by  the  state's  attorney 
for  the  prosecution  of  a  criminal  offense, 
which  occurs  after  the  arrest  of  the  defend- 
ant and  before  he  is  brought  to  trial,  may 
be  supplied  by  filing  a  copy  of  it.  Long  v. 
People,   135  111.  435,  25  N.  E.  851,       10:  48 

6.  Whenever  required  by  the  governor 
to  appear  and  prosecute  criminal  proceed- 
ings in  any  county,  the  attorney  general 
becomes  prosecuting  attorney  of  that  coun- 
ty in  those  proceedings,  and  as  such  may 
sign  indictments  presented  by  the  grand 
jury.  State  v.  Bowles,  70  Kan.  821,  79 
Pac.  726,  69:  176 

7.  The  regularity  of  the  appointment  of 
the  deputy  district  attorney  who  signed  an 
information  cannot  be  challenged  by  mere- 
ly alleging  that  the  information  was  not 
found,  indorsed,  or  presented  as  required 
by  law.  State  v.  Guglielmo,  46  Or.  250.  79 
Pac.  577,  69:466 

8.  A  district  attorney  who  insists  that 
one  accused  of  crime  shall  plead  to  the  in- 
formation thereby  ratifies  the  subscription 
of  his  name  to  the  information  by  his 
deputy.  Id. 

10.  Tlio  use  of  the  initials,  instead  of  the 
full  given  name,  of  the  prosecuting  attorney, 
does  not  invalidate  an  information  charging 
the  commission  of  crime.  State  v.  Kyle. 
166  Mo.  287,  65  S.  W.  763,  56:  "llo 

Verification. 

As  Equivalent  to  Affidavit   for  Requisition, 
see  Extradition,  28. 

12.  A  verification  t-o  an  information  by  a 
private  person  is  sufficient  if  made  "accord- 
ing to  his  best  knowledge  and  liolief."  State 
V.   Bennett.   102   Mo.   356.    14   S.   W.   Sd."). 

10:  717 

13.  An  oatli  on  the  '"best  knowledge  and 
belief"  of  the  prosecutrix  is  a  sufficient  veri- 


fication of  an  information  for  criminal  libol. 
State  V.  Armstrong,  106  Mo.  395,  16  S.  \A'. 
604,  13:  419 

14.  A  verification  by  the  state's  attorney 
of  an  information  filed  in  lieu  of  an  indict- 
ment, under  N.  D.  Laws  1890,  chap.  71,  §  3, 
is  saifficient  in  form  where  it  states  that  the 
allegations  therein  contained  are  true  to  his 
best  knowledge,  information,  and  belief. 
State  V.  Hasledahl,  2  N.  D.  521,  52  N.  W. 
315,  16:  150 

15.  The  validity  of  an  information  for  the 
prosecution  of  a  criminal  offense  in  no  way 
depends  upon  the  question  whether  or  not 
perjury  can  be  assigned  upon  the  affidavit 
by  which  it  is  supported.  Long  v.  People. 
135  111.  435,  25  N.  E.  851,  10:  48 

16.  Failure  to  verify  an  in.formatioyi  for 
robbery  is  waived  if  no  objection  is  made 
on  that  ground.  State  v.  Montgomery,  181 
Mo.  19,  79  S.  W.  693,  67:   343 

17.  The  omission  of  the  recital  that  an 
information  for  murder  is  upon  the  oath  of 
the  prosecuting  attorney  is  fatal  to  its 
validity.  State  v.  Coleman,  186  Mo.  151,  84 
S.  W.  978,  69:  381 

17a.  The  official  oath  of  the  officer  filing 
an  information  charging  one  with  crime 
is  sufficient  to  comply  with  a  constitutional 
provision  that  no  warrant  shall  issue  but 
upon  probable  cause  supported  by  oath, 
without  the  necessity  of  verifying  each  par- 
ticular information  filed.  State  v.  Gugliel- 
mo, 46  Or.  250,  79  Pac.  577,  69:  466 

17b.  The  fact  that  the  record  shows  that 
a  warrant  was  ordered  to  be  issued  upon  an 
information  filed  by  the  deputy  district  at- 
torney in  the  absence  of  his  chief  does  not 
show  that  it  was  in  fact  issued  without  the 
support  of  the  oath  required  by  the  Consti- 
tution, where  it  further  appears  that  the 
district  attorney  was  present  in  court  when 
accused  first  appeared,  and  ratified  the  in- 
formation, so  that  his  oath  of  office  sup- 
ported the  warrant  if  it  was  not  actually  is- 
sued unitil  after  he  had  appeared  and  as- 
sumed control  of  the  proceedings.  Id. 


n.  Sufficiency  of  Allegations, 
a.  In  General. 

For  Editorial  Notes,  see  infra,  V.  §§  1,  4. 

18.  An  indictment  for  larceny  is  not  de- 
fective for  alleging  the  ownership  of  the 
property  in  a  bailee.  State  v.  Powell,  103 
X.  C.  424,  9  S.  E.  627.  4:  291 

19.  An  instrument  showing  an  account  of 
indebtedness  by  a  town  to  a  certain  per- 
son, receipted  over  his  signature,  may  prop- 
erly be  described  in  an  indictment  for  forg- 
ery as  a  discharge  for  money.  Com.  v. 
Brown,  147  Mass.  585,  18  N.  E.  587.       1:  620 

20.  The  statutory  abolition  of  the  distinc- 
tion between  accessories  before  the  faot  and 
principals  will  not  render  a  subsequent  in- 
dictment charging  a  person  as  Ix-ing  an  ac- 
cessory in  common-law  form  insufficient. 
State  "v.  Gleim.  17  Mont.  17,  41  Pac.  998. 

31 :  294 
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21.  The  person  injured  is  sufficiently 
shown  by  an  indictment  stating  that  defend- 
ant, a  banker,  had  when  insolvent  received 
a  deposit  from  a  certain  person  named. 
State  V.  Eifert,  102  Iowa,  188,  65  N.  W. 
309,  71  N.  W.  248,  38:  485 

22.  The  mere  allegation  or  averment  of  a 
marriage  as  a  fact  implies  that  the  marriage 
was  legal.  Hills  v.  State,  61  Neb.  589,  85 
N.  W.  836,  57:  155 
Surplusage. 

Duplicity  as,  see  Criminal  Law,  138. 
See  also  infra,  64. 

23.  Characterizing  a  check  drawn  by  one 
upon  a  bank  where  he  had  neither  money 
nor  credit,  in  exchange  for  which  he  in- 
duced a  merchant  to  deliver  goods  to  him,  as 
"a  false  token"  or  a  "false  writing,"  in  an 
indictment  for  obtaining  the  goods  by  false 
pretenses,  is  surplusage.  Barton  v.  Peo- 
ple, 135  111.  405,  25  N.  E.  776,  10:  302 

24.  An  indictment  for  obtaining  goods  un- 
der false  pretenses,  by  falsely  representing 
that  the  buyer  had  money  on  deposit  in 
n  bank,  and  thereby  inducing  a  merchant  to 
deliver  goods  in  exchange,  for  a  check 
against  such  deposit,  which  sets  out  an  or- 
der which  the  buyer  offered  to  give  and  also 
the  one  he  did  give,  is  not  insufficient  al- 
though it  only  denies  that  there  was  money 
to  pay  the  check  actually  drawn,  since  the 
allegation  as  to  the  proposed  check  is  un- 
necessary. Id. 
Time. 

For  Editorial  Notes,  see  infra,  V.  §  4. 

25.  A  general  allegation  of  time  in  an  in- 
dictment is  sufficient,  when  time  is  not  of 
the  essence  of  the  offense.  Arrington  v. 
Com.  87  Va.  96,  12  S.  E.  224,  10:  242 

26.  The  jury  may  consider  evidence  which 
is  properly  admitted  of  acts  done  on  other 
days  than  that  specified  in  an  indictment, 
the  same  as  if  the  offense  had  been  laid  with 
a  continuance.  State  v.  Chicago,  M.  &  St. 
P.   R.   Co.   77    Iowa,   442,   42   N.  W.   365. 

4:  298 
Place. 
For  Editorial  Notes,  see  infra,  V.  §  4. 

27.  Where  an  offense  is  committed  on  a 
railroad  car  rapidly  moving  through  different 
counties  in  Illinois,  so  that  it  is  difficult  or 
impossible  to  determine  with  any  degree  of 
certainty  in  which  county  it  was  commit- 
ted, an  indictment  may  charge  the  offense 
in  either  county.  Watt  v.  People,  126  111. 
9.  1 8  X.  E.  340,  1 :  403 

28.  In  an  indictment  for  selling  spirituous 
liquor  without  a  license,  under  Or.  act 
1889,  it  is  not  necessary  to  allege  in  the  in- 
dictment that  such  sale  did  not  take  place 
within  an  incorporated  town  or  citv.  State 
V.  Tamler.  19  Or.  528,  25  Pac.  71.  "^      9:  853 

29.  An  indictment  for  selling  intoxicat- 
ir.jj;  lir]unr>  without  a  license,  under  Va. 
Pub.  Acx<  18S9-90.  p.  242.  §  1.  must  state 
tlio  definite  place  in  the  city  where  the  al- 
Iciretl  sale  was  )nado.  aiid  wiii'thor  by  whole- 
sale, retail,  or  to  bo  dnr 
Arrinulon  v.  Coin.   S7   \': 


.'!().   An    indict  mmt    fm- 
■  tr()\'    a    dam    sullicipiitlv 


:   nw  the   premises. 
!'(i.    1-2   S.  E.  224. 
10:  242 
t tempting  to   do- 
locates    the    dam, 


if  it  alleges  that  it  is  within  a  certain 
town,  which  is  named.  Com.  v.  Tolman, 
149  Mass.  229,  21  N.  E.  377,  3:747 

b.  Intent;  Knowledge. 

For  Editorial  Notes,  see  infra,  V.  §§  1,  4. 

31.  An  allecration  in  an  indictment  for 
accusing  another  of  a  crime,  to  wit,  ad- 
ministering poison  to  and  thereby  killing 
two  colts,  with  intent  to  extort  and  gain 
something  from  the  accused, — does  not  suf- 
ficiently describe  the  crime  without  alleg- 
ing that  the  act  was  done  maliciously,  with 
intent  to  injure  and  destroy  the  animals. 
Mann  v.  State,  47  Ohio  St.  556,  26  N.  E. 
226,  11:656 

32.  A  criminal  information  setting  forth 
that  the  city  clerk  of  a  city  of  the  second 
class  registered  as  a  voter  the  name  of  a 
person  who  did  not  appear  in  person,  and 
was  not  present,  and  did  not  give  his  name, 
age,  occupation,  or  place  of  residence, — is 
sufficient  without  expressly  alleging  any 
criminal  intent.  State  v.  Bush,  47  Kan.  201, 
27   Pac.  834,  13:  607 

33.  A  criminal  information  for  disobey- 
ing a  quarantine  order  by  going  upon  the 
street  must  allege  knowledge  of  the  order. 
State  v.  Butts,  3  S.  D.  577,  54  N.  W.  603, 

19:  725 

34.  Criminal  intent  need  not  be  charged 
in  an  indictment  charging  a  statutory  of- 
fense unless  the  statute  makes  such  intent 
one  of  the  constituent  elements  of  the  of- 
fense under  a  statute  providing  that  in- 
dictments are  sufficient  which  state  the  of- 
fense in  the  terms  and  language  of  the 
statutes  creating  them.  IMeadowcroft  v. 
People,   163  111.  56,  45  N.  E.  303,       35:  176 

35.  An  intent  to  influence  the  action  of 
a  jury  as  such  and  the  knowledge  of  the  ac- 
cused as  to  the  fact  that  the  person  whom 
he  attempts  to  bribe  is  a  juror  are  not  suf- 
ficiently shown  by  allegations  in  an  indict- 
ment of  an  offer  to  bribe  a  juryman  serv- 
ing on  a  jury  with  intent  "to  influeince  the 
action,  vote,  opinion,  and  decision  of  him, 
the  said  juryman,  E.  0.  as  a  juryman  .  .  . 
and  to  cause  him  ...  to  hang  the  said 
jury."  State  v.  Howard,  66  Minn.  309,  68 
N.  W.  1096,  34:  178 

36.  An  imperfect  averment  of  facts  in 
an  indictment  for  conspiracy  cannot  be 
aided  by  mere  recitals  as  to  the  intent  with 
which  the  acts  were  committed,  or  as  to 
their  eflfect.  State  v.  Van  Pelt,  136  N.  C. 
633,  49  S.  E.   177,  68:  760 

c.  Negation  of  Defenses  or  Exceptions. 
For  Editorial  Notes,  see  infra,  V.  §§  1,  4. 

37.  An  indictment  for  unlawfully  keeping 
intoxicating  liquors  for  sale  is  not  defec- 
tive for  failure  to  negative  the  various 
modes  and  contingencies  in  which  it  might 
be  lawful  to  sell,  or  to  expose  for  sale,  such 
liquors.  Com.  v.  Gagne,  153  Mass.  205,  26 
X.    E.    449.  10:  442 

3S.  An  exception  or  proviso  in  a  statute 
need  not  be  negatived  in  an  indictment,  un- 
less the  proviso  is  descriptiV'6  of  the  offense 
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or  qualifies  the  language  creating  it.    Seville 
V.  State,  49  Ohio  St.  117,  30  N.  E.  621, 

15:  516 

39.  An  exception  in  a  statute,  after  gen- 
eral words  of  prohibition,  is  matter  of  de- 
fense, which  must  be  interposed  by  the  ac- 
cused in  a  prosecution  for  a  violation  of 
the  statute,  and  need  not  be  negatived  by 
the  indictment.  State  v.  Knowles,  90  Md. 
646,  45  Atl.  877,  49:  695 

40.  The  failure  to  negative  unavoidable 
loss  or  accident,  in  an  indictment  under 
a  statute  making  it  an  oflfense  for  an  of- 
ficer to  fail  or  refuse  to  pay  over  funds 
to  his  successor,  provided  such  failure  or  re- 
fusal is  not  occasioned  by  unavoidable  loss 
or  accident,  does  not  constitute  a  fatal  de- 
fect in  the  indictment,  where  the  definition 
of  the  offense  is  wholly  independent  of  the 
proviso.  Dreyer  v.  People,  188  111.  40,  58 
N.  E.  620,  58:  869 

d.  Duplicity. 

As  to  Joinder  of  Counts  or  Persons,  see 
infra,  130-134. 

As  Ground  for  Motion  in  Arrest,  see  Crimi- 
nal Law,  138. 

Election    between    Counts,   see   Trial,   8,   9. 

For  Editorial  Notes,   see  infra,  V.   §§   3,  4. 

41.  There  is  no  duplicity  in  an  indict- 
ment for  forgery,  by  reason  of  an  allega- 
tion that  defendant  had  in  his  custody  a 
false,  forged,  and  counterfeit  order,  and  did 
feloniously  utter  and  publish  the  same  as 
true,  knowing  it  to  be  forged.  State  v. 
Murphy,  17  R.  I.  698,  24  Atl.  473,      16:  550 

42.  An  indictment  is  not  bad  for  duplic- 
ity in  charging  the  crime  of  receiving  a 
bribe,  and  also  a  conspiracy  to  do  an  unlaw- 
ful act,  where  it  is  expressly  stated  in  the 
second  count  that  there  is  no  intention  to 
charge  two  crimes,  and  that  count  is  mere- 
ly intended  to  vary  the  charge  so  as  to 
meet  the  proof.  State  v.  Potts,  78  Iowa, 
656,  43  N.  W.  534,  5:  814 

43.  An  indictment  charging  an  agreement 
to  burn  a  building,  and  that  in  pursuance  of 
such  agreement  the  building  was  burned,  is 
not  bad  for  duplicity  as  charging  both  con- 
spiracy to  commit  arson,,  and  arson,  since 
the  conspiracy  was  merged  in  the  consum- 
mated act  of  burning.  Hoyt  v.  People,  140 
111.  588,  30  N.  E.  315.  16:  239 

44.  An  indictment  for  conspiracy  to  do 
an.  unlawful  act  in  the  nighttime,  and  also 
for  conspiracy  to  do  an  unlawful  act  while 
wearing  white  caps,  masks,  or  other  dis- 
guises, each  of  which  acts  is  made  unlawful 
by  the  same  pection  of  the  statute,  is  not 
bad  for  duplicity.  Hobbs  v.  State,  133  Ind. 
404,  32  N.   E.   1019.  18:  774 

45.  An  indictment  charging  a  libel  on  two 
or  more  persons,  although  not  associated 
together  in  business,  which  is  contained 
in  a  single  writing  and  published  by  a 
single  act.  is  not  bad  on  the  ground  that  it 
charges  imuo  than  one  offense.  State  v. 
Iloskins.  (]i)  Mum.  IfiS.  C2  N.  W.  270.  27:  412 

46.  Where  a,  murder  may  have  been  com- 
mitted by  different  means,  and  it  is  doulit- 
ful  which   was  employed,  its  commission  by 


all  may  be  charged  in  one  count  of  the  in- 
formation, and  proof  of  any  one  will  sus- 
tain the  allegation;  but  the  means  so 
charged  in  the  same  count  of  the  informa- 
tion must  not  be  repugnant.  State  v. 
O'Neil,  51  Kan.  651,  33  Pac.  287,  24:  555 

47.  An  indictment  is  not  bad  for  duplic- 
ity or  insufficient  in  law  where  it  charges 
but  one  offense,  and  follows  closelj'  the  lan- 
guage of  the  statute  claimed  to  be  violated, 
so  that  the  offense  charged  and  the  statute 
under  which  the  indictment  is  found  can  be 
clearly  identified  and  understood.  State  v. 
Snowman,  94  Me.  99,  46  Atl.  815,        50:  544 

48.  An  indictment  for  charging  a  greater 
rate  for  transportation  for  a  shorter,  than 
for  a  longer  distance'  over  the  same  line  of 
road,  including  the  shorter  transportation, 
"namely,  from  Pittsburg  to  Louisville'  and 
to  Elizabethtown,"  is  not  demurrable  as 
charging  two  distinct  offenses.  Louisville 
&  K  R.  Co.  V.  Com.  104  Ky.  226,  46  S.  W. 
707,  105  Ky.  179,  47  S.  W.  598,  43:  541 

49.  An  indictment  for  attempting  to  make 
an  unlawful  sale  of  the  dead  body  of  a 
human  being  is  not  bad  for  duplicity  on  the 
ground  that  it  charges  three  separate  of- 
fenses merely  because  it  recites  a  mere  nar- 
rative of  facts  leading  up  to  the  offense, 
including  statements  that  the  accused  failed 
to  bury  the  body,  and  that  they  conspired 
not  to  bury,  but  to  sell,  it.  Thompson  v. 
State,  105  Tenn.  177,  58  S.  W.  213,     51:  883 

e.  Description  of  Offense. 

1.  In  General;    Particulars. 

Mode  of  Questioning  Insufficiency,  see  Crim- 
inal Law,  128,  129. 
For  Editorial  Notes,  see  infra,  V.  §  4. 

50.  A  statute  making  an  indictment  for 
obtaining  money  by  the  use  of  the  confi- 
dence game  sufficient  which  charges  feloni- 
ous obtaining  of  money  from  a  certain  per- 
son by  means  and  by  the  use  of  the  confi- 
dence game  is  not  unconstitutional.  Gra- 
ham V.  People,  181  111.  477,  55  N.  E.  179, 

47:731 

51.  An  information  for  the  punishment 
of  a  misdemeanor,  besides  containing  gener- 
ally the  statutory  essentials,  should  be  suf- 
ficiently definite  to  give  defendant  fair  no- 
tice of  the  nature  of  the  case  he  is  to  meet, 
to  furnish  the  court  a  sufficient  basis  for  an 
appropriate  judgment,  and,  especially,  to 
protect  the  accused,  if  acquitted  or  convict- 
ed, against  any  further  prosecution  for  the 
same  cause.  State  v.  Bennett,  102  Mo.  356, 
14  S.  W.  865.  10:  717 

52.  An  allegation  that  one  conducts  or 
prosecutes  a  business  falls  within  the  rule 
that  where  a  misdemeanor,  merely  statu- 
tory, is  made  up  of  a  series  of  transactions 
or  acts  indicatiiig  a  general  design,  which 
rannot  l>e  enumerated  without  unnecessary 
]irolixity  and  danger  of  variance,  they  ought 
not  to  lie  required  to  be  stated,  where  the 
charge,  as  stated,  is  fairly  informative  of 
the  ease  to  be  mot.  Id. 

53.  An    information     is     sufficiently    defi- 
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nite  to  authorize  punishment  under  a  stat- 
ute forbidding  any  person  without  a  license 
to  act  as  a  private  detective,  in  a  certain 
city,  where  it  alleges  the  commission  of  the 
offense  in  the  words  of  the  statute,  and 
that  between  certain  dates  defendant  held 
himself  out  to  the  public  as  a  private  de- 
tective, and  entered  upon  and  continued 
the  business  of  a  private  detective,  and  did 
act  as  such  in  various  instances  within  said 
city,  at  the  request  of  parties  named  and 
others  whose  names  are  unknown,  with- 
out having  a  license,  etc., — especially  where 
such  evidence  of  particular  acts  is  given  as 
tends  to  show  that  defendant  made  the  pro- 
hibited occupation  his  business.  Id. 

54.  In  an  indictment  for  accusing  another 
of  a  crime  punishable  by  law,  the  words 
"punishable  by  law"  are  not  a  sufficient 
averment  of  the  crime,  but  the  act  of  which 
the  party  is  accused  must  be  described  suf- 
ficiently to  show  that  it  is  a  crime.  Mann 
V.  State,  47   Ohio  St.   556,  26  N.   E.  226, 

11:  656 

55.  Neither  a  misnomer  of  a  crime  nor 
the  omission  to  give  it  any  name  in  the 
caption  of  the  indictments  affects  the  valid- 
ity of  an  indictment.  State  v.  Howard,  66 
Minn.  309,  68  N.  W.  1096.  34:  178 

56.  General  allegations  in  an  indictment 
for  larceny,  that  the  defendant  withheld  the 
money  from  the  true  owner  and  appropriat- 
ed it  to  his  own  use,  are  limited  and  quali- 
fied by  the  allegations  of  the  specific  facts 
upon  which  the  general  allegations  are  predi- 
cated, so  that  if  these  do  not  constitute 
a  public  offense  the  general  allegations  are 
ineffectual.  State  v.  Farrington,  59  Minn. 
147,  60  N.  W.  1088,  28:  395 

57.  The  rule  that  an  indictment  must  al- 
lege the  offense  with  such  fullness  and  pre- 
cision that  the  defendant  may  know  for 
what  he  is  prosecuted,  and  be  enabled  to 
prepare  his  defense,  is  not  affected  by  a 
statute  which  provides  that  no  exception 
shall  be  allowed  for  any  defect  or  want  of 
form  in  any  presentment,  indictment,  or  in- 
formation. Arrington  v.  Com.  87  Va.  96, 
12S.  E.  224,  10:242 

2.  Statutory  Offenses  and  Language. 

As  to  Intent,  see   supra,  34. 

Statutorv  Definition  of  Homicide,  see  infra, 

86. 
See  also  supra,  47. 
For  Editorial  Notes,  see  infra,  V.  §  4. 

58.  An  information  in  the  language  of 
the  statute,  so  far  as  it  is  necessary  to  con- 
stitute the  statutorv  offense,  is  suflfioipnt. 
State  V.  Snow,  81  Towa,  642,  47  N,  W.  777. 

11:355 

59.  An  indieniont  following  the  statute  in 
a  general  allegation  that  defendant  "did 
excludf  from  llic  rMpial  Piijoynioiit  of  any 
and  all  accdiiiiiindat  inn.  facility,  and  privi- 
lege of  a  place  (if  niiiusciiu'iit .'"  is  imt  defec- 
tive in  not  avcniiiu  llic  means  by  which 
the  exclusion  wa~  cH'cctcil.  PoopU"  v.  Kintr. 
110  X.  V.  41 S.  IS  N.   K.  -lArK  1:  i^!)3 

60.  A    coin])laiiit      which     charues     in    the 


words  of  the  statute  the  offense  of  neglect- 
ing and  refusing  to  support  a  wife,  under 
Cf>nn.  Gen.  Stat.  §  3402,  without  alleging 
m:..'riage  to  her,  is  sufficient.  State  v. 
Schweitzer,   57   Conn.   532,    18   Atl.    787, 

6:  126 

61.  An  indictment  which  simply  follows 
the  words  of  a  statute  is  not  sufficient  un- 
less the  statute  sets  forth  all  the  elements 
necessary  to  constitute  the  offense.  State 
v.  Howard,  66  Minn.  309,  68  N.  W.  1096, 

34:  178 

62.  The  vrords  of  the  statute  sufficiently 
define  the  statutory  offense  in  an  indict- 
ment,, unless  they,  by  their  generality,  em- 
brace cases  which,  while  falling  within  its 
literal  terms,  are  not  within  its  meaning  or 
spirit.  People  v.  Taylor,  96  Mich.  576,  56 
N.  W.  27,  21 :  287 

63.  Express  averment  that  defendants  re- 
ceived a  deposit  as  bankers  and  as  a  gen- 
eral deposit  is  not  necessary  to  an  indict- 
ment under  a  statute  making  the  receiving 
of  a  deposit  by  bankers  when  insolvent  a 
crime,  if  the  indictment  follows  the  language 
of  the  statute  and  states  that  the  deposit 
was  received  when  the  defendants  were  do- 
ing a  banking  business.  Meadowcroft  v. 
People,   163  111.  56,  45  N.  E.  303,     35:  176 

64.  When  a  complaint  charges  the  offense 
of  conspiracy  in  the  language  of  the  statute, 
and  a  conspiracy  to  carry  out  the  particu- 
lar purpose  of  such  conspiracy  in  a  particu- 
lar way  is  also  charged,  accompanied  by 
a  statement  of  overt  acts  pursuant  to  the 
conspiracy,  the  latter  part  may  be  rejected 
as  surplusage  in  construing  the  complaint, 
but  the  two  charges  of  conspiracy  may  be 
read  together  as  charging  a  conspiracy  of 
the  nature  indicated  by  the  particular  al- 
legations as  regards  the  method  adopted 
for  effecting  the  criminal  purpose.  State 
ex  rel.  Durner  v.  Huegin,  110  Wis.  189,  85 
N.  W.   1046,  62:  700 

65.  Following  the  language  of  the  stat- 
ute providing  for  the  punishment  of  bunco 
steering,  in  alleging  that  one  was  enticed 
to  a  certain  place,  and  then,  "by  duress  or 
fraud,"  was  compelled  to  part  with  money 
upon  a  foot  race,  is  not  sufficiently  certain 
to  state  the  offense;  but  the  acts  consti- 
tuting the  fraud  and  duress  should  be  set 
out.  Haughn  v.  State,  159  Ind.  413,  65  N. 
E.  287,  59:  789 

66.  An  information  charging  one  with 
vote  selling  is  sufficient  if  it  follows  the 
language  of  the  statute,  without  naming 
the  candidates  to  be  voted  for,  the  purpose 
of  the  election,  or  the  place  where  it  was 
to  be  held.  Baum  v.  State,  157  Ind.  282, 
61   N.   E.   672,  55:  250 

67.  A  complaint  under  Conn.  Pub.  Acts 
1895,  p.  558,  prohibiting  the  sale  of  papers, 
books,  or  magazines  devoted  to  the  publica- 
tion of  criminal  news,  police  reports,  or  pic- 
tures or  stories  of  deeds  of  bloodshed,  lust, 
and  crime,  is  sufficient  if  the  offense  is 
charged  in  the  words  of  the  statute,  and  it 
need  not  state  that  the  prohibited  matter 
is  obscene,  blasphemous,  scandalous,  or  libel- 
ous. Stale  V.  McKee,  73  Conn.  18,  46  Atl. 
409,  49:  542 
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68.  An  afTidavit  and  information  for  prac- 
tising medicine  without  a  license,  contrary 
to  the  provisions  of  a  statute,  is  sufficient 
if  in  the  form  prescribed  by  the  statute. 
Parks  V.  State,  159  Ind.  211,  64  N.  E.  862, 

59:  190 

69.  An  indictment  in  the  words  of  the 
statute  for  driving  a  team  of  horses  upon  a 
bicycle  path  is  not  sufficient,  when  it  fails 
to  allege  that  such  path  is  a  public  bicy- 
cle path,  or  part  of  a  public  highway.  State 
V.  Bradford,  78  Minn.  S87,  81  N.  W.  202, 

47:  144 

70.  An  information  charging  violation  of 
a  statute  declaring  the  "owner,  agent,  lessee, 
or  occupant  of  any  building"  from  the  chim- 
ney of  which  there  shall  issue  black  smoke, 
guilty  of  creating  a  public  nuisance,  is  not 
sufficient  if  it  merely  follows  the  language 
of  the  statute,  but  it  should  charge  that  ac- 
cused, did  "unlawfully  cause,  permit,  and 
allow  the  emission"  of  the  smoke,  thereby 
showing  that  he  had  control  over  the  smoke 
production.  Moses  v.  United  States,  16 
App.  D.  C.  428,  50:  532 

3.   Miscellaneous  Instances. 

When  Indictment  is  for  Abortion,  see  Evi- 
dence, 1701. 
For  Editorial  Notes,  see  infra. 

71.  An  information  charging  defendants 
with  maintaining  a  nuisance  by  owning 
and  maintaining  a  dam  over  which  they  had 
failed  to  construct  a  fish  way  is  sufficient 
under  Iowa  Acts  17th  Gen.  Assem.  chap. 
188,  §§  1,  2,  to  give  jurisdiction  of  the 
crime  of  maintaining  a  nuisance,  although 
the  maintenance  of  the  dam  without  the 
fish  way  is,  by  §§  1,  3,  made  punishable  by  a 
fine,  since  §  2  declares  such  dam  a  nuisance, 
as  the  intent  of  the  act  was  not  only  to 
punish  for  past  derelictions,  but  to  remedy 
matters  for  the  future.  State  ex  rel.  Rem- 
ley  V.  ]\Ieek,   112  Iowa,  338,  84  N.  W.   3, 

51:  414 

72.  The  parts  of  a  book  which  are  ob- 
scene, indecent,  and  impure,  when  the  whole 
book  is  not  so,  must  be  described  or  re- 
ferred to  in  an  Indictment  so  specifically 
that  they  can  be  identified  by  the  evidence, 
if  they  are  not  set  out  according  to  their 
tenor  because  unfit  to  appear  on  the  record. 
Com.  v.  McCance,  164  Mass.  162,  41  N.  E, 
133,  29:  61 

73.  An  indictment  for  reading  and  pub- 
lishing the  contents  of  a  letter  without  au- 
thority, to  be  sufiicient  under  N.  C.  Acts 
1889,  chap.  41.  §  2,  must  charge  that  the  let- 
ter opened  and  read  was  sealed,  or  that  its 
contents  were  published  knowing  it  to  have 
been  opened  and  read  witliout  anthoritv. 
State  V.  Bagwell,  107  N.  C.  8.59,  12  S.  E. 
2.')4.  9:  840 

74.  Tlie  insolvency  of  a  jiartiiersliip  con- 
cern is  sufficiently  alleged  by  chaiging  the 
insolvency  of  the  individual  partners,  where 
a  partnership  is  not  a  distinct  legal  en- 
titv.  Meadowcroft  V.  People,  lfi3  111.  .56.  45 
N.  E.  303,  35:  176 


75.  A  complaint  for  engaging  without  a 
license  in  the  business  of  carrying  baggage, 
in  violation  of  an  ordinance,  need  not  allege 
what  property  was  carried  or  for  whom  it 
was  carried,  as  the  gist  of  the  offense  is 
engaging  in  the  business  without  a  license. 
State  V.  Finch,  78  Minn.  118,  80  N.  W, 
856,  46:437 

76.  Refusal  to  send  a  child  to  school  need 
not  be  charged  to  be  "unlawful"  if  the  facts 
averred  show  that  it  is.  State  v.  Bailev, 
157  Ind.  324,  61  N.  E.  730,  59:  435 

77.  An  affidavit  charging  violation  of  a 
statute  against  playing  baseball  on  Sunday 
where  an  admittance  fee  is  charged  need  not 
set  out  the  name  of  any  person  paying  such 
fee.  State  v.  ±iogriever,  152  Ind.  652,  53  N. 
E.   921,  45:  504 

78.  An  indictment  for  selling  futures  need 
not  allege  a  sale  to  any  particular  person. 
Scales  V.  State,  46  Tex.  Crim.  Rep.  296,  81 
S.    W.    947,  66:  730 

79.  An  indictment  for  violating  a  stat- 
ute prohibiting  the  breach  of  a  contract  not 
to  exact  more  than  a  specified  number  of 
hours  of  labor  per  day  from  persons  en- 
gaged on  state  work  must  show  the  exist- 
ence of  an  express  contract,  or  that  the  ac- 
cused was  bound  by  an  implied  onfe,  by  force 
of  statute  or  otherwise.  People  v.  Orange 
County  Road  Constr.  Co.  175  N.  Y.  84,  67 
N.    E.    129,  65:33 

80.  An  indictment  for  failure  to  furnish 
medical  attendance  to  a  minor  as  required 
by  statute  is  not  insufficient  because  of 
failure  to  allege  that  the  case  was  one  where 
a  physician  ought  to  have  been  called,  if  it 
alleges  that  accused  unlawfully  omitted  to 
perform  the  statutory  duty  of  furnishing 
medical  attendance.  People  v.  Pierson,  176 
N.  Y.  201,  68  N.  E.  243,  63:  187 
Disturbing  worship. 

81.  An  information  charging  that  defend- 
ants "did  wilfully,  maliciously,  and  unlaw- 
fully interrxipt,  molest,  and  disturb  a  reli- 
gious meeting"  and  its  members,  sufficiently 
describes  the  manner  of  disturbance,  under 
Neb.  Crim.  Code,  §  32.  Jones  v.  State,  28 
Neb.  495,  44  N.  W.  658,  7:  325 
Lottery. 

82.  Allegations  to  show  that  the  accused 
knew  what  tHe  articles  were  that  he  had 
in  his  possession  are  not  necessary  in  an 
indictment  under  Md.  Laws  1894,  chap.  310, 
§  178,  making  it  unlawful  to  have  posses- 
sion of  any  record  of  numbers  drawn  in  a 
lottery,  or  of  any  lottery  ticket,  or  any- 
thing in  the  nature  thereof,  unless  they  are 
held  for  the  purpose  of  procuring  or  fur- 
nishing evidence  of  a  violation  of  the  law. 
Ford   V.   State,   85  Md.   465,   37   Atl.    172, 

41:  551 
Profanity. 

83.  An  indictment  charging  profane 
swearing  and  cursing  and  taking  the  name 
of  Cod  in  vain  on  the  public  streets,  to  the 
"evil  example  and  to  the  common  nuisance 
of  the  good  citizens  of  the  state."  does  not 
sufficiently  aver  tJie  facts  and  circumstan- 
ces necessary  to  make  it  a  common  nuisance, 
where  it  does  not  aver  that  it  was  heard  by 
citizens,    or    state    facts    showing    the    of- 
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fensive  and  annoying  character  of  the  ut- 
terances. Com.  V.  Linn,  158  Pa.  22,  27  Atl. 
843,  22:  353 

Bribery. 
See  also  supra,  35,  42,  66. 

84.  That  the  money  offered  was  of  value 
is  not  sufficiently  shown  in  an  indictment 
for  bribery  by  alleging  that  the  accused  pro- 
cured another  "to  offer  a  bribe  and  money 
of  value"  to  a  juryman,  and  that  the  agent 
did  "offer  the  said  bribe  and  money  to  the 
said  juryman."  State  v.  Howard,  66  Minn. 
309,  68  N.  W.  1096,  34:  178 
Wrongful  use  of  label. 

85.  Exclusive  ownership  of  a  label  need 
not  be  alleged  in  an  information  under  a 
statute  making  it  a  misdemeanor  to  vend  or 
keep  for  sale  goods  upon  which  any  forged, 
imitation,  or  counterfeit  label  shall  be 
placed  to  represent  the  goods  as  those  of 
some  other  person,  association,  or  union  of 
workingmen.  State  v.  Bishop,  128  Mo. 
373,  31  S.  W.  9,  29:  200 
Homicide. 

Duplicity,  see  supra,  46. 
Conspiracy  to  Commit,  see  infra,  97. 
When  Indictment  is  for,  see  Evidence,  1701. 
Sufficiency  of,  to  Admit  Evidence,  see  Evi- 
dence, 2059,  2060. 
See  also  supra.  17;  infra,  128,  129. 
For  Editorial  Notes,  see  infra,  V.  §  4. 

86.  Statutory  changes  in  the  definition  of 
what  may  constitute  the  crime  of  murder 
have  not  affected  and  have  not  been  held  to 
affect  the  ordinary  common-law  counts  in 
indictments  for  murder.  People  v.  Giblin, 
115  N.  Y.  196,  21  N.  E.  1062,  4:  757 

87.  An  indictment  for  murder  should 
charge  the  use  of  every  means  suggested  by 
the  proof,  where  there  is  doubt  about  how 
the  death  was  produced,  although  it  is  un- 
necessary to  prove  them  all.  Burt  v.  State, 
38  Tex.  Crim.  Rep.  397,  40  S.  W.  1000,  43 
S.  W.  344,  39:  305 

88.  An  indictment  for  causing  the  death 
of  the  mother  by  an  abortion  is  not  de- 
murrable at  common  law  for  charging  de- 
fendant with  manslaughter  inst(!ad  of  mur- 
der. Worthington  v.  State,  92  Md.  222, 
48  Atl.  355,  56:  353 

89.  A  statute  authorizing  the  instigator 
of  a  murder  committed  by  another  to  be 
charged  in  an  indictment  as  principal  by 
making  an  averment  that  he  himself  did  the 
act  is  not  unconstitutional, — especially 
where  the  Constitution  does  not  expressly 
provide  that  the  accused  shall  be  informed 
of  the  nature  and  cause  of  the  accusation. 
State  V.  Kent,  4  X.  D.  577,  62  X.  W.  631, 

27 :  086 

90.  An  indictment  for  murder  in  the  first 
degree,  whicli  charges  the  killing  to  have 
been  doiio  wilfully,  feloniously,  and  witli 
malice  aforethought,  is  sufTicient  to  support 
a  convictinu.  nndfr  X.  Y.  Pou.  rod( 
upon  i)roiif  (•{  a  killincr  in  tlie  po)'|i 
of  a  fidoiiv.     P'Tiple  v.  Gililin.  ll.j  X 
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kill  anyone  who  might  attempt  to  enter  a 
certain  building,  under  a  statute  requiring 
the  fact  to  be  stated,  but  making  an  in- 
formation sufficient  against  such  an  attack 
unless  the  defendant  could  be  misled  to  his 
injury.  State  v.  Barr,  11  Wash.  481,  39 
Pac.  1080,  29:  154 

92.  The  principal  need  not  be  named  in 
the  indictment,  to  justify  conviction  of  an 
accessory  before  the  fact  to  the  crime  of 
murder.  Powers  v.  Com.  110  Ky.  386,  61  S. 
W.  735,  53:  245 
Forgery. 

Duplicity,  see  supra,  41. 
See  also  supra,  19. 

93.  The  averment  of  extrinsic  circum- 
stances to  give  efficiency  to  an  instrument 
so  as  to  make  it  the  subject  of  forgery  is 
not  necessary  in  an  indictment  for  that  of- 
fense, where  it  is  sufficient  to  enable  the 
court  to  perceive  judicially  that  it  might 
be  made  the  vehicle  of  fraud  and  prejudice 
as  charged.  Gordon  v.  Com.  100  Va.  825,  40 
S.  E.  746,  ■  57 :  744 

94.  The  name  of  the  person  to  whom  the 
forged,  instrument  was  passed  should  be 
given  in  an  indictment  for  uttering  such 
instrument,  or,  if  not  known,  this  fact 
should  be  stated  as  an  excuse  for  its  omis- 
sion, since  it  is  a  material  part  of  the  de- 
scription of  the  offense.  State  v.  Murphy, 
17  R.  L  698,  24  Atl.  473,  16:  550 

95.  An  indictment  for  forgery  need  not  al- 
lege fhat  the  offense  was  feloniously  com- 
mitted. Id. 

96.  An  information  for  forgery  committed 
by  the  insertion  of  additional  words  in  an 
instrument  materially  changing  its  terms 
should  set  forth  a  copy  so  as  to  show  the 
interpolated  words  and  their  materiality,  or 
state  reasons  for  the  failure  to  do  so  other 
than  mere  lack  of  knowledge.  State  v.  Mc- 
Naspy,  58  Kan.  691,  50  Pac.  895,  38:  756 
For  conspiracy;  fraud;  false  pretenses. 

As  to  Intent,  see  supra,  36. 
Duplicity,  see  supra,  42-44. 
Following  Language  of  Statute,   see  supra, 

64,  65. 
See  also  supra,  23,  24,  50;  infra,  108. 
For  Editorial  Notes,  see  infra,  V.  §  4. 

97.  An  indictment  for. conspiracy  to  pro- 
cure a  murder  will  not  be  adjudged  insuffi- 
cient because  of  lack  of  grammatical  con- 
struction, if  its  meaning  is  plain  and  a  per- 
son of  ordinary  intelligence  could  not  be 
misled  as  to  the  nature  of  the  charge.  Pow- 
ers V.  Com.  110  Ky.  386,  61   S.  W.  735. 

53:  245 

98.  Failure  to  charge  in  an  indictment  for 
conspiracy  to  murder,  that  the  killing  was 
done  in  pursuance  to  and  in  furtherance  of 
the  conspiracy,  is  not  fatal  if  defendant  is 
directly  charged  with  counseling,  aiding,  and 
procuring  the  killing,  and  that,  having  been 
so  counseled,  aided,  and  procured,  the  co- 
conspirators did  commit  the  offense.  Id. 

'.)'.).  To  render  an  indictment  for  conspir- 
acy which  is  supported  by  a  bill  of  particu- 
lar-^ proof  against  demurrer  a  crime  must  be 
cliari^od.  cither  in  respect  to  the  purpose  of 
the   conspiracy,   or   the   means   by    which    it 
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is  to  be  accomplished.     State  v.  Van  Pelt, 
136  N.  C.  633,  49  S.  E.   177,  68:  760 

100.  A  complaint  stating  that  three  per- 
sons, naming  them,  concerted  together,  us- 
ing substantiall}'  the  language  of  the  stat- 
ute, for  the  purpose  of  maliciously  injur- 
ing another  in  his  business,  describes  the 
conspiracy  made  criminal  by  Wis.  Rev.  Stat. 
1898,  §  44GGa.  State  ex  rel.  Burner  v, 
Huegin,    110    Wis.    189,    85   N.    W.    1046, 

62:  700 

101.  An  indictment  to  punish  certain  per- 
sons for  conspiring  to  injure,  oppress,  threat- 
en, and  intimidate  a  citizen  in  the  free 
exercise  of  hisi  right  to  proceed,  in  a  cir- 
cuit court  of  the  United  States,  to  punish 
for  contempt  persons  who  have  violated  a 
decree  for  injunction  passed  by  such  court, 
need  not  set  out  the  decree  or  the  particu- 
lar statute  which  gave  the  petitioner  the 
right  to  institute  such  proceedings.  United 
States  V.  Lancaster,  44  Fed.  885,         10:  317 

102.  Where  a  statute  provides  for  the  defi- 
nition and  punishment  of  a  felonious  con- 
spiracy and  for  an  additional  punishment 
for  any  overt  act  of  a  criminal  nature  which 
is  committed  in  pursuance  of  the  conspir- 
acy, the  whole  being  one  transaction,  the 
description,  in  an  indictment  for  the  conspir- 
Bicy,  of  the  crime  as  an  entirety  is  necessary 
and  proper,  although  such  description  re- 
quires the  setting  out  of  the  facts  constitut- 
ing the  separate  crime.  Id. 

103.  An  information  charging  a  conspiracy 
to  cheat  a  certain  person  from  whom  money 
was  obtained  by  taking  a  collection  for  a 
professed  "materializing  seance"  is  not  in- 
sufficient because  the  purpose  was  to  cheat 
all  such  persons  as  might  be  induced  to  at- 
tend the  seances,  without  aiming  at  any 
particular  person.  People  v.  Oilman,  121 
Mich.   187,   80  N.   W.   4,  46:  218 

104.  An  indictment  for  conspiring  to  ob- 
tain money  by  false  pretenses  is  sufficient 
if  it  states  the  offense  in  the  generic  terms 
emploj'ed  in  the  definition  of  the  offense  at 
common  law,  without  setting  out  the  par- 
ticulars. Blum  V.  State,  94  Md.  375,  51  Atl. 
26,  56:  322 

105.  A  specific  charge  in  an  indictment  for 
obtaining  money  by  false  pretenses,  that 
the  acts  by  which  the  money  was  obtained 
were  capable  of  defrauding,  is  not  neces- 
sary if  the  facts  recited  show  upon  their 
face  that  thev  were  so.  Com.  v.  Beckett,  27 
Ky.  L.  Rep.  265,  84  S.  W.  758,  68:  638 

106.  A  mere  allegation  in  an  indictment 
for  having  devised  a  scheme  to  defraud  by 
the  use  of  the  United  States  mail,  in  viola- 
tion of  the  acts  of  Congress  upon  that  sub- 
ject, that  defendant  was  engaged  in  the  busi- 
ness of  mental  healing,  is  not  an  allegation 
of  a  "scheme  or  artifice  to  defraud,"  within 
the  meaning  of  the  statute.  Post  v.  Unit- 
ed States,  67   C.   C.  A.  569,   135  Fed.   1, 

70:  989 

107.  An  indictment  charging  an  attempt 
to  obtain  money  by  the  use  of  the  confidence 
game  is  not  insufficient,  although  it  fails  to 
state  all  the  acts  constituting  the  offense 
with  which  the  accused  is  charged,  where 
the  statutes  provide  for  punishment  of  those 

L.R.A.  Dig.— 102. 


who  attempt  to  obtain  money  by  the  use  of 
the  confidence  game,  and  provide  that  an 
indictment  shall  be  sufficient  which  charges 
the  attempt  to  obtain  money  by  such  game, 
and  that  every  indictment  shall  be  deemed 
sufficiently  technical  which  states  the  of- 
fense in  the  language  of  the  statute  creating 
the  ofl'ense.  Graham  v.  People,  181  111.  477, 
55  N.  E.  179,  47:  731 

Larceny;  Robbery. 

By  Bank  Officers,  see  infra,  113,  114. 
Joinder  of  Counts,  see  infra,  130. 
See  also  supra,  18,  56;  infra,  130. 
For  Editorial  Notes,  see  infra,  V.  §  4. 

108.  When  possession  of  property  is  ob- 
tained by  means  of  fraud,  trick,  or  device, 
so  as  to  make  the  taking  felonious,  and 
the  taker  converts  the  property  to  his  own 
use,  the  offense  is  common-law  larceny,  and 
a  conviction  may  be  had  upon  a  common - 
law  indictment  for  larceny;  and  in  such 
case  the  indictment  need  not  specify  the 
means  by  which  the  larceny  was  effected. 
State  V.  Edwards,  51  W.  Va.  220,  41  S.  E. 
429,  59:465 

109.  An  indictment  for  larceny  is  not  in- 
sufficient for  including  among  the  articles 
specified  as  having  been  stolen  one  not  the 
subject  of  larceny,  or  for  failure  to  specify 
the  value  of  each  article  mentioned,  if  a 
gross  valuation  is  named,  and  the  specified 
articles  have  some  value,  and  the  value  as- 
signed could  attach  to  them.  State  v. 
Moore,  129  N.  C.  494,  39  S.  E.  626,      55:  96 

110.  The  ownership  of  money  in  a  cash 
drawer,  of  which  a  clerk  has  possession 
with  the  right  to  make  change  therefrom 
and  place  receipts  from  sales  therein,  may 
be  laid  in  such  clerk  as  against  one  who, 
in  the  absence  of  the  proprietor,  by  exhibit- 
ing a  deadly  weapon,  compels  the  clerk  to 
permit  him  to  take  the  money  from  the 
drawer,  although  the  clerk  claims  no  per- 
sonal interest  in  the  money,  and  is  not  held 
accountable  for  its  loss,  where  the  stat- 
utes permit  an  indictment  for  robbery  for 
taking  money  from  the  clerk  or  agent.  State 
V.  Montgomery,  181  Mo.  19,  79  S.  W.  693, 

67:  343 
Receiving  stolen  property. 
Joinder  of  Counts,  see  infra,  130. 

111.  Failure  to  specify  the  quantity 
stolen,  in  an  indictment  for  receiving 
stolen  goods,  does  not  render  the  indictment 
insufficient.  State  v.  Moore,  129  N.  C.  494. 
39  S.  E.  626,  55:  96 
Rape. 

112.  The  omission  from  an  indictment  for 
rape  of  the  words  "against  her  will,"  or 
their  equivalent,  renders  the  indictment  fa- 
tally defective.  State  v.  Marsh,  134  N.  C. 
184,  47  S.  E.  6,  67:  179 
Offenses  by  bank  oiiicers. 

Sufficiency   to   Support    Conviction    of    Em- 
bezzlement, see  Embezzlement,  1. 
See  also  supra,  21.  63. 

113.  The  insertion,  in  a  count  of  an  in- 
dictment for  misapplication  of  its  funds  by 
the  agent  of  an  insolvent  bank,  of  the  al- 
legation that  the  conversion  was  done  by 
some  means  and  in  some  manner  to  the 
jurors  unknown,  will  not  render  the  count 
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demurrable  if  it  alleges  that  accused  did 
unlawfully,  fraudulently,  and  wilfully  mis- 
apply and  convert  to  his  own  use  the  as- 
sets of  the  bank,  with  intent  then  and 
thereby  to  injure  and  defraud  the  associa- 
tion. Jewett  V.  United  States,  41  C.  C.  A. 
88,   100  Fed.   832,  53:  568 

114.  One  indicted  for  misapplying  the  as- 
sets of  an  insolvent  bank,  under  U.  S.  Rev. 
Stat.  §  5209,  U.  S.  Comp.  Stat.  1901,  p. 
3497,  may  be  declared  against  as  president, 
director,  and  agent.  Id. 
Sale  of  intoxicating  liquors. 

As  to  Intent,  see  supra,  37. 

See  also  supra,  28,  29. 

For  Editorial  Notes,  see  infra,  V.  §  4. 

115.  An  indictment,  under  Va.  Pub.  Acts 
1889-90,  p.  242,  §  1,  for  selling  intoxicat- 
ing liquors  without  a  license,  need  not  state 
whether  the  alleged  sale  was  by  sample,  rep- 
resentation, or  otherwise.  Arrington  v.  Com. 
87  Va.  96,   12  S.  E.  224,  10:  242 

116.  An  indictment,  under  the  Michigan 
statute  prohibiting  the  sale  of  liquor  by  a 
druggist,  "to  be  used  as  a  beverage,"  is  not 
fatally  defective  because  it  omits  the  words 
"to  be  used,"  in  charging  a  sale  of  whiskey 
:\s  a  beverage.  People  v.  Hinchman,  75 
Mich.  587,  42  N.  W.  1006,  4:  707 
Prize  fighting. 

117.  Alleging  that  defendant  unlawfully 
engaged  in  a  prize  fight  with  another  per- 
>on  named,  or  in  a  fight  in  the  nature  of  a 
prize  fight,  sufficiently  charges  the  oflfense  of 
prize  fighting,  undtr  the  Michigan  statute, 
without  stating  further  particulars  as  to  the 
character  of  the  fight.  People  v.  Tavlor.  96 
Mich.  576,  56  N.   W.   27,  "21:287 

118.  An  indictment  for  prize  fighting  suf- 
ficiently avers  that  defendant  was  engaged 
in  a  prize  fight,  by  alleging  that  he  did  "un- 
lawfully engage  as  principal  in  an  unlawful 
and  premetlitated  fight  and  contention  com- 
monly called  a  prize  fight."  with  a  certain 
person,  and  that  they  "did  each  the  other 
unlawfully  strike  and  bruise  and  attempt 
t!)  strike  and  bruise  for  and  in  considera- 
tion of  prize  and  reward."  Seville  v.  State, 
49  Ohio  St.  117.  30  X.  E.  G21.  15:  516 
Discriminations  and  preferences  by  carriers. 
See  also  supra.  48. 

For  Editorial  Notes,  .see  infra.  V.  §  4. 

119.  An  indictment  under  the  Interstate 
Commerce  Act,  §  2.  for  "unjust  discrimina- 
tion." need  not  aver  by  what  particular  de- 
vice the  defendant  managed  to  discriminate 
in  favor  of  a  particular  >hipp('r.  United 
States  V.  Tozer.  37    Fed.   (13.").  2:444 

120.  founts  tiiidcr  S  3  for  ■'lunlue  and  un- 
rcasoiial)!*'  prefiTciicc"'  and  Uw  "undue  and 
uni'ra<oiialili'  ]ir('jtulicp  or  di-iadvantage." 
iii't'd  iKit  allcue  that  the  -crvicp  for  which  a 
(litTcrcnt  rate  \va-  rliartxcd  was  rendered 
"uiidiM'  >tili~taiit  ially  -iiiiilar  iii'ciim>tances 
and  (MiiKlit  idii-.'"  llio-i'  Mciid-  hoiiiu'  only 
fiiiiii(l  ill  S  4,  ill  ic'laiiuii  to  i;rt'ator  rharire 
for   slidrttT   haul.  Id. 

1:^1.  A  ci'iiiit  inhhr  *  :!  i-  -ullifii'iil  if  it 
>ht>\\.~  with  ri'i|ui>il('  cfi'l  ii  iiity  liy  any  a]jt 
hill  Linn,!.:  I'  that  i  hi>  ai-cu-cil  li;i~  (■oiiiiiiittoil 
an   art    which   ;^ivi'-   nni'    --hijjprr   or  r-lu^s   of 


shippers  an  advantage,  or  subjects  others  to 
a  disadvantage.  Id. 

122.  A  count  under  §  6,  alleging  the  allow- 
ance of  a  rate  less  than  the  established 
and  published  rate  which  "was  in  force  on 
that  day,"  sufficiently  negatives  the  infer- 
ence that  the  rate  might  have  been  reduced 
by  the  carrier  without  notice,  as>  permitted 
by  that  section.  Id. 

123.  A  count  under  §  3,  charging  the  sub- 
jection of  a  certain  locality  to  an  undue 
prejudice,  by  charging  its  merchants  a  high- 
er rate  for  transporting  property  to  a  cer- 
tain point  than  was  exacted  from  residents 
of  a  certain  other  locality,  must  show  with 
precision  that  the  lower  rate  was  for  trans- 
portation between  the  same  points  as  the 
higher  rate.  Id. 

124.  An  indictment  for  unjust  discrimi- 
nation by  a  carrier  is  fatally  defective  un- 
der Ky.  Const.  §  217,  providing  for  the 
punishment  of  such  discrimination,  unless 
it  charges  that  it  was  knowingly  and  wil- 
fullv  committed.  Louisville  &  N.  R.  Co.  v. 
Com.  104  Ky.  226,  46  S.  W.  707,  105  Ky. 
179,  47  S.  W.  598,  43:  541 

125.  That  freight  for  which  different 
charges  were  made  for  transportation  be- 
tween the  same  points  was  of  the  same  kind 
or  class  must  be  .stated  in  an  indictment  for 
unjust  discrimination  in  rates  under  Ky. 
Const.  §  215.  Id. 

126.  In  an  indictment  for  charging  a 
greater  rate  for  transportation  for  a  shorter 
than  a  longer  distance  an  allegation  that  a 
railroad  commission  has  not  authorized  the 
defendant  carrier  to  charge  less  for  a  longer 
than  for  a  shorter  distance  is  a  sufficient 
statement  that  the  commission  has  refused 
to  exonerate  the  carrier  from  Ky.  Stat.  § 
820,  after  investigation  of  the  complaint, 
if   such  allegation   is   necessary.  Id. 

f.  Amendment. 

For  Editorial  Notes,  see  infra,  V.  §  2. 

127.  An  information  cannot  be  amended 
by  the  prosecuting  attorney  of  the  county 
in  which  it  originated,  after  it  has  been  re- 
moved for  trial  to  another  count  v.  State 
V.  Bartlett,   170  Mo.  658,  71    S.  W.   148, 

59:  756 

g.   Sufficiency  to   support   conviction. 

See  also  supra,  92;  Embezzlement,  1. 

128.  An  information  charging  murder  is 
sufficient  to  sustain  a  prosecution  for  man- 
slaughter. People  V.  McFarlane.  138  Cal. 
481.  71  Pac.  568,  72  Pac.  48,  61:  i.45 

129.  One  charged  in  an  information  with 
shooting  with  intent  to  kill  with  a  deadly 
weapon,  under  Kan.  Gen.  Stat.  1901.  § 
2023.  may,  upon  sufficient  proof,  be  convict- 
ed, iiiider  § .  2027  of  the  same  act,  of  a 
wmiiidiiiL;  under  circumstances  that  would 
liave  enii>titutod  manslaughter  in  the  fourth 
(li'urce  it'  deatli  had  ensued.  State  v.  Ryno, 
68  Kan.  348,  74  Pac.  1114.  64:  303 
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III.  Joinder  of  Counts  or  Persons. 

Duplicity,  see  supra,  II.  d. 

Effect  of  Acquittal  of  Co-Indictee,  see 
Criminal  Law,  50,  55. 

Effect  of  Joinder  on  Right  to  Extradition, 
see  Extradition,  22. 

Sufficiency  of  Verdict  on  Indictment  Con- 
taining More  Than  One  Count,  see  Trial, 
921-923. 

For  Editorial  Notes,  see  infra,  V.  §  3. 

130.  Counts  for  burglary  and  larceny,  or 
for  burglary  and  receiving  stolen  goods,  may 
be  joined  in  the  same  indictment.  Parker 
V.  People,  13  Colo.  155,  21  Pac.  1120,  4:  803 

131.  Several  counts  stating  the  same  of- 
fense in  different  ways  may  be  joined  in 
an  indictment,  although  some  of  them  charge 
a  felony  and  other  a  misdemeanor,  where 
the  practice  of  the  state  permits  convictioi; 
of  misdemeanor  under  an  indictment  for 
felony.  Herman  v.  People,  131  111.  594,  22 
N.    E.   471,  9:  182 

132.  An  indictment  for  dealing  in  futures, 
which  charges  that  defendant  did  on  a  cer- 
tain day,  "and  on  each  succeeding  day  there- 
after" for  the  period  of  a  year,  transact 
such  business,  intending  thereby  to  charge 
a  separate  offense  for  each  day  under  a 
statute  making  the  transaction  of  such  busi- 
ness a  separate  offense  for  each  day  upon 
which  it  is  carried  on,  is  bad,  since  the  sepa- 
rate offenses  should  be  set  out  in  separate 
counts.  Scales  v.  State,  46  Tex.  Crim.  Rep. 
296,  81   S.  W.  947,  66:  730 

133.  A  joint  indictment  against  the  mem- 
bers of  a  municipal  assembly  for  entering 
into  a  corrupt  agreement  to  support  a  meas- 
ure which  is  to  come  before  them,  in  con- 
sideration of  a  promise  to  place  money  at 
their  disposal,  is  not  bad  because  one  of  the 
accused  is  merely  a  de  facto  officer.  State  v. 
Lehman,  182  Mo.  424,  81  S.  W.  1118, 

66:  490 

134.  Several  members  of  a  municipal  leg- 
islative body,  who  join  in  making  a  corrupt 
agreement  to  vote  for  a  measure  which  is 
to  come  before  them,  in  consideration  of  a 
promise  to  place  a  sum  of  monov  at  their 
disposal,  may  he  joined  in  one  indictment 
for  bribery.  Id. 


IV.  Quashing. 

135.  The  filing  of  a  bill  of  particulars  wiH 
not  prevent  the  quashing  of  an  insufficient 
indictment.  State  v.  Van  Pelt,  136  X.  C. 
633,    49    S.    E.    177,  68:  760 


V.  Editorial  Notes. 
a.  In  general. 

§  I.  Generally. 

Prnce(}(liiiji's  l)y  iiulietmcnt  and  fine  against 
cor])oratioiis.       ?>:  (>4li.- 

To  abate  common  nuisance.  4:210:"  0: 
717.* 


Delay  in  indicting  or  filing  information  as 
ground  for  discharge. 
.56:  515. 

Necessity  of  allegation  of  knowledge.  11: 
191.* 

Necessity  of  alleging  intent.     11:  532.* 

Designation  of  person  by  use  of  initials. 
14:  694. 

Limitation  of  general  allegations  in,  by 
specific  allegations.  28: 
395. 

Validity  and  sufficiency  of  indictment  for 
purposes  of  extradition. 
28:  803. 

Complaint  for  warrant  of  arrest  in  extra- 
dition proceedings.     1:372.* 

Informality  of  commitment  as  justification 
of  prison  breach.     15:  191. 

Necessity     of     negativing     exceptions.       9: 
853.* 
Matters  of  defense.     9:  855.* 
Exceptions  in  distinct  clauses  of  stat- 
utes.    9:  855.* 

§  2.  Correction;  amendment. 

Power  to  correct  by  dismissal  as  to  part. 
35:  712. 

Effect  upon  prisoner's  rights  of  necessity 
of  amendment  of  charge 
upon  which  he  was  extra- 
dited.    25:  593. 

Amendment  of,  to  cure  defect  for  which 
motion  in  arrest  of  judg- 
ment has  been  made.  67: 
182. 

§  3.  Joinder;  duplicity. 

Duplicity  in  indictment  under  liquor  laws. 
10:  242.* 

Joinder   of   offenses   of   same   general   char- 
acter.   9:  182.* 
Felonies  and  misdemeanors.     9:182.* 
Separate    offenses    of    same    class.      9: 

183.* 
Separate  misdemeanors.     9:  183.* 

Joining  counts  at  common  law  and  under 
the    statutes.      9:  184.* 

Charging  same  offense  in  different  counts. 
9:  184.* 

Charging  commission  of  several  acts  in 
single  count.     9:  185.* 

b.  Particular  offenses. 

§  4,  Generally. 

For    statutory    offense.      11:530;*    13:607.* 

For   damming   back    water    of    stream.     59: 

886. 
For  stealing  or  embezzling  mail  matter.     1: 

lOo.* 
For  extortion.     4:360;*   11:658.* 
Sufficiencv  of  indictment  for  false  pretenses. 
10:  305;*    306.* 
Necessitv    of    setting    forth    pretenses. 

10:  305.* 
Description  of  property.     10:  305.* 
Necessitv    of    alleging    ownership.      10: 

.305.* 
Names  of  parties.     10:  305.* 
Xecessitv     of     direct     averments.       10: 

.306.* 
Necessity    of    averring    that    false    pre- 
tense was  inducement  and 
was  relied  on.     10:  .300.* 
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For  expression  of  opinion  as  false  pre- 
tenses.    35:  435. 
Charging  negligent  homicide;   form  of.    61: 

298. 
For   homicide    in    commission    of    unlawful 

act.     63:  393. 
Sufficiency     of     iadictment     or     complaint 
against   carrier  for  trans- 
porting   intoxicating.  liq- 
uors.    46 :  422. 
For  maintaining  a  lottery,   etc.     3:  403.* 
Form   and   sufficiency   of   indictment   under 
liquor      laws.        10:  242,* 
247.* 
Duplicity.     10:  242.* 
Allegation  of  time.     10:  243.* 
Allegation  with  continuando.     10:  243.* 
Allegation  of  place.     10:  244.* 
Allegation  of  person.     10:  244.* 
Name  of  seller.    10:  245.* 
Names  of  buyers  and  frequenters.     10: 

245.* 
Allegation  of  scienter.    10:  245.* 
Negative  averments.     10:  246.* 
Averments  as  to  quantity.     10:  246.* 
Averments  as  to  quality.     10:  247.* 


INDORSEMENT. 


Forgerv  of,  see  Banks,  IV.  a,  3,  h,   (3). 
For  Collection,  see  Banks,  201-212. 
Of  Bill  or  Note,  see  Bills  and  Notes,  IIL 
Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 

42,  43. 
As  Evidence,  see  Evidence,  976. 
Of  Commercial  Paper,  Parol  Evidence  as  to, 

see   Evidence,   1173-1179. 
Of  Payment,  see  Payment,  39. 
On    Bond,    Allegation    as    to,    see    Pleading, 

285. 
Agent's   Authority   to    Make,    see   Principal 

and  Agent,  32-39. 


INDUCEMENT. 


Parol  Proof  of,  see  Evidence,  1110-1117. 
Evidence  As  to,  see  Evidence,  1666,  1667. 


INDUCTION. 
See  Electricity,  7. 

♦-•-♦ 


INDUSTRIAL    SCHOOL. 

See  House  of  Corrwtion. 


INEBRIATE. 

Troatmmit      of.      at      r,iniii>-     "Fxpon^p.     por- 

C'lniiti'-.    1-'. 
T^-'-nlntinn  of  If^wpita!  for.  -c>'  Uo.-piial^,  6, 


Liability  for  False  Imprisonment  of,  see 
Physicians  and  Surgeons,  54. 

Use  of  Public  Funds  for,  see  Public  Moneys, 
34-37. 

Special  Legislation  as  to,  see  Statutes,  346. 

See  also  Drunkenness;  Habitual  Drunk- 
ards. 


INEVITABLE   ACCIDENT. 

As  Ground  for  Nonperformance  of  Contract, 

see  Contracts,  IV.  b,  2. 
See  also  Accident;  Act  of  God. 

Editorial  Notes. 

What  is.     11:  616.* 

Liability  of  carrier  for  injuries  arising  from. 
2:252. 


INFAMOUS   CRIME. 
What  is,  see  Criminal  Law,  79. 


What 


Editorial  Notes, 

constitutes,     within     constitutional 
provisions.     17:  764. 


INFANTS. 

I.  Control;     Support;     Rights    and    lia- 
bilities. 

a.  In  General. 

b.  Support  of,  and  Care  for. 

c.  Custody. 

d.  Disabilities  and  Liabilities. 

1.  In  General. 

2.  Contracts. 

a.  In  General. 

6.  Ratification  or  Disaffirm- 
ance, 
n.  Sale  or  Mortgage  of  Real  Estate. 
III.  Actions. 
rV.  Editorial  Notes, 

Advancements  to,  see  Advancements. 
As  Apprentices,  see  Apprentices, 
Enlistment  of,  see  Army  and  Navy. 
As  Members  of  Benefit  Societies,  see  Benev- 
olent Societies,  61. 
Ejection  of,  see  Carriers,  329. 
Ejection    for   Refusal   to  Pay   Fare   of,   see 

Carriers,  367,  368,  394,  395. 
Parent's  Duty  to  Pay  Fare  of,  see  Carriers, 

584. 
Giving     Xame     to,     as     Consideration     for 

Promise,  see  Contracts,  81. 
Xaming,  for  Grantor  as  Part   Performance 

of  Oral  Agreement,  see  Contracts,  252. 
Implied  Agreement  to  Pay  for  Services  of, 

see  Contracts,  15-20. 
Allecrations   as  to   Performance   of   Services 

by.  see  Pleading.  619. 
Pontribvition  bv.  see  Contribution.  2, 
Who  is  a  Child,  see  Cruelty. 
Aroa-ure    of    Damaires    for    Injury    to,    see 

Damages,  305-307. 


INFANTS,  I.  a,  b. 
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Measure  of  Damages  for  Death  of.  see  Dam- 
ages.  328-332,   371. 

Instructions  as  to  Damages  by  Causing 
Death  of,  see  Trial,  779,  780. 

Right  of  Action  for  Death  of,  see  Death, 
20-31. 

Right  of  Action  by,  for  Death  of  Parent, 
see  Death,  32-35. 

Injury  to,  by  Elevator,  see  Elevators,  19, 
20. 

Estoppel  of.  see  Estoppel,  233,  297,  and  also 
infra,  IV.  §  9. 

Judicial  Notice  as  to  Value  of  Services,  see 
Evidence.  141. 

Admissions  by,  see  Evidence,  1460. 

Evidence  of  Declarations  of,  see  Evidence, 
1555;  XIII.  §  76. 

Weight  of  Testimony  of,  see  Evidence,  2387. 

Indictment  for  Refusal  to  Send  to  School, 
see  Indictment,  etc.,  76. 

Insurance  on  Life  of,  see  Insurance,  546. 

Sale  of  Liquor  to,  see  Intoxicating  Liquors, 
120-123,    127-135. 

Conclusiveness  of  Decree  Affecting,  see 
Judgment,  247-252. 

Allowance  to  Infant  Remaindermen,  see  Life 
Tenants,  23. 

Unlawful  Employment  of,  see  Master  and 
Servant,  57,  58. 

Assumption  of  Risk  by,  see  Master  and 
Servant,  II.  b,  7. 

Negligence  towards,  see  Carriers,  458,  459; 
Explosions  and  Explosives,  6-8;  High- 
ways, 242-245,  305;  Master  and  Serv- 
ant, 104-107,  235,  247,  248,  436,  595; 
Municipal  Corporations,  556,  560-562; 
Negligence,  I.  c,  2,  b;  III.  §  8;  Pleading, 
352-354;  Railroads,  92,  94,  97,  98,  108, 
130,  131,  133,  146-148,  154,  155;  Street 
Railways,  131-135,  152,  153;  IV.  §  5; 
Trial,  373,  377,  431  432,  453,  480,  816, 
825,  909. 

Negligence  of,  see  Carriers,  515,  516;  Elec- 
tricity, 75;  Highways,  363;  Master  and 
Servant,  380-383;  Negligence,  II.  b,  1, 
e,  (2);  III.  §  10;  Pleading,  363;  Rail- 
roads, II.  e,  3;  Street  Railways,  152, 
153;  Trial,  285,  360,  377,  387-389,  396- 
399,  443,  446,  464. 

Presumption  as  to  Freedom  from  Negli- 
gence, see  Evidence,  576. 

Imputing  Negligence  of  Parent  or  Guardian 
to,  see  Negligence,  11.  e,  2;  III.  §  13. 

Relation  of,  to  Parent  Generally,  see  Parent 
and  Child. 

Parent's  Liability  for  Rents  of  Infant's 
Property,  see  Parent  and  Child,  11. 

Adoption  of,  see  Parent  and  Child,  III. 

Legitimation  of,  see  Conflict  of  Laws,  149- 
154;  Parent  and  Child,  H. 

As  Deputy  Sherifl",  see  Sheriff,  5. 

Time  to  Redeem  from  Tax  Sale,  see  Taxes, 
515. 

Competency  as  Witnesses,  see  Appeal  and 
Error,' 543;  Witnesses,  10-12;  VL  §  7. 

Service  on  Infant,  see  Writ  and  Process,  14, 
18. 

Service  of  Writ  by  Leaving  with,  see  Writ 
and  Process,  11. 


I.  Control;  Support;  Rights  and  Liabilities. 

a.  In  General. 

Right  to  Take  Advantage  of  Priority  in 
Assignment  for  Creditors  by,  see  As- 
signments for  Creditors,  70. 

Rights  of,  in  Eminent  Domain,  see  Eminent 
Domain,  187,  188,  205,  206. 

Right  of,  in  Highways,  see  Highways,  242- 
245. 

1.  An  application  by  a  grandmother  to 
compel  the  sending  of  her  grandchildren  to 
visit  her,  where  by  reason  of  disagreement 
between  her  and  their  father — her  son-in- 
law — he  has  refused  to  send  them,  but  is 
willing  she  should  come  to  visit  them,  is 
outside  the  jurisdiction  of  a  court,  even  if 
there  might  be  cases  of  downright  wrong 
and  inhumanity  which  would  demand 
judicial  intervention  to  the  extent  of  dis- 
missing the  father  from  his  trust  as  tutor. 
Re  Reiss's  Succession,  46  La.  Ann.  347,  15 
So.  151,  25:  798 
When  legal  age  attained. 

For  Editorial  Notes,  see  infra,  IV.  §  1. 

2.  A  person  becomes  of  age  on  the  day  be- 
fore his  twenty-first  birthday.  Ross  v. 
Morrow,  85  Tex.  172,  19  S.  W.  1090,    16:  542 

3.  A  statute  terminating  the  guardian- 
ship of  minors  upon  marriage  does  not  make 
them  of  legal  age.  Montoya  de  Antonio  v. 
Miller,  7  N.  M.  289,  34  Pac.  40,  21 :  699 

4.  Marriage  does  not  make  a  girl  of  legal 
age  within  the  meaning  of  a  will  giving  her 
property  when  she  becomes  of  legal  age.  Id. 
Religious  instniction  of. 

5.  The  religious  instruction  of  a  child 
which  has  been  committed  to  the  care  of  the 
state  under  the  Connecticut  statutes  relat- 
ing to  homes  for  dependent  and  neglected 
children  cannot  be  controlled  or  directed  by 
the  parent;  and  the  fact  that  a  child  of 
Catholic  parents  has  been  placed  in  a  Protes- 
tant family  and  attends  a  Protestant  church 
does  not  give  the  parent  any  right  to  inter- 
fere or  to  claim  the  surrender  of  the  child. 
Whalen  v.  Olmstead,  61  Conn.  263,  23  Atl. 
964,  15:  593 
Prohibited  employment  of. 

6.  A  statute  prohibiting  the  employment 
or  exhibition  of  girls  under  fourteen  years 
of  age  as  dancers  or  in  theatrical  exhibitions 
is  not  invalid  as  taking  away  from  parents 
the  right  to  employ  their  cnildren  in  any 
lawful  occupation;  but  is  an  exercise  of  the 
power  of  the  state  as  parens  patrice,  to  pro- 
tect the  physical,  mental,  and  moral  wel- 
fare of  children.  People  v.  Ewer,  141  N.  Y. 
129,  36  N.  E.  4,  25:  794 

7.  The  prohibition  by  N.  Y.  Pen.  Code,  § 
292,  of  the  exhibition,  as  a  dancer  or  in 
theatrical  performances,  of  a  girl  under 
fourteen,  applies  to  all  public  exhibitions  or 
shows,  and  not  merely  to  exhibitions  which 
offend  against  morals  or  decency  or  en- 
danger life  or  limb.  Id. 

b.  Support  of,  and  Care  for. 

In  Case  of  Divorce,  see  Divorce  and  Separa- 
tion. VII. 
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Liability  for,  at  Industrial  School,  see  House 

of  Correction,  9. 
Parent's  Right   of  Action  on  Contract   for, 

see  Parties,  25. 
Special  Legislation  as  to,  see  Statutes,  314. 
See  also  infra,  66. 
For  Editorial   Notes,   see   infra,   IV.    §§    3- 

5%. 

8.  The  right  to  the  custody  and  service  of 
a  child,  and  the  obligation  to  support  and 
eaucate  it,  are  reciprocal  rights  and  obliga- 
tions, unless  otherwise  fixed  by  judicial  de- 
cree. Ramsey  v.  Ramsey,  121  Ind.  215,  23 
N.  E.  69,  6:  682 

9.  It  is  the  legal,  as  well  as  the  moral, 
duty  of  parents  to  furnish  necessary  sup- 
port to  their  children  during  minority.  Al- 
though a  parent  cannot  be  charged  for 
necessaries  furnished  by  a  stranger  for  his 
minor  child,  except  upon  an  express  promise 
to  pay  for  the  same,  such  promise  may  be 
inferred  on  the  grounds  of  the  legal  duty 
imposed.  Porter  v.  Powell,  79  Iowa,  151,  44 
N.  W.  295,  7:  176 

10.  An  allowance  necessary  for  the  main- 
tenance of  an  infant  may  be  ordered  by  a 
court  of  equity  out  of  the  income  of  a 
trust  in  the  residue  of  an  estate  created  by 
a  will  giving  the  trustee  discretion  to  apply 
a  portion  of  such  income  to  the  education 
of  the  infant,  but  making  no  provision  for 
his  maintenance,  where  the  mother  of  the 
infant  is  the  only  other  person  entitled  to 
any  part  of  the  income,  and  she  joins  in  a 
request  for  the  allowance.  Pitts  v.  Rhode 
Island  Hospital  Trust  Co.  21  R.  I.  544.  45 
Atl.  553,  48:  783 
Duty  to  furnish  medical  attendance. 
Indictment  for  Failure  to  Furnish,  see  In- 
dictment, etc.,  80. 

See  also  Constitutional  Law.  1095. 

11.  A  statute  requiring  medical  attend- 
ance to  be  furnished  to  minors  refers  to  the 
authorized  medical  attendance  prescribed  by 
the  statute  relating  to  the  qualification  and 
licensing  of  medical  practitioners.  People  v. 
Pierson,  176  X.  Y.  201,  68  X.  E.  243,    63:  187 

12.  The  time  when  a  physician  must  be 
called,  under  a  statute  requiring  the  furnish- 
ing of  medical  attendance  to  minors,  is 
when  an  ordinarily  prudent  person,  solicit- 
ous for  the  welfare  of  his  child  and  anxious 
to  promote  its  recovery,  would  deem  it 
necessary  to  do  so.  Id. 

13.  A  statute  making  a  person  liable  for 
wilfully  omitting  to  perform  the  duty  im- 
posed iipon  him  by  law  to  furnish  medical 
attendaiico  to  a  minor  places  the  duty  of 
furnishing  sur-h  attendance  upon  the  one 
upon  whom  the  law  iinposes  tlie  obligation 
of  caring  for  the  minor.  Id. 

14.  Kvidoiiee  tliat  a  fatlier  refused  to  per- 
mit mcdiciiu'  to  l)e  ailiiiini^tcred  to  one  of 
liis  minor  cliildrcn  while  >\<.-k  d<ics  not  sn]i- 
liort  a  (■nn\"ic!  ion  of  tho  fatluT  for  (l('])ri\'- 
ing  such  cliiM  of  nofcs~ary  -u-t  mancc.  witli- 
in  the  ineaiiitiLr  of  a  statiite  wliich  deelare- 
sueh  de|)ri\ation  to  lie  an  oll'en~e  a^ain-t 
the  hnv-  of  the  -tale,  Ju-tiee  v.  State.  11(1 
(\a.  G(i5.  42  S.  E.   1013.  59:  GOl 


Liability  for  services  of  physician. 

15.  A  partial  emancipation  of  a  daughter 
fourteen  years  of  age,  by  permitting  her  for 
three  years  thereafter  to  reside  30  miles 
away,  controlling  and  using  her  own  wages, 
without  furnishing  her  with  any  money  or 
means  of  support,  will  not  exempt  the  fath- 
er from  liability  for  necessary  services  of 
a  physician  employed  by  her  in  sickness, 
where  it  does  not  appear  that  he  intended  to 
waive  the  right  to  exercise  parental  author- 
itv  over  her.  Porter  v.  Powell,  79  Iowa,  151, 
44  N.  W.  295,  7 :  176 

c.  Custody. 

Appealability  of  Judgment  as  to,  see  Appeal 
and  Error,  13. 

Validity  of  Contract  as  to,  see  Contracts, 
433,  434;   Husband  and  Wife,  25. 

Evidence  of  Mother's  Assent  to  Disposition 
of,  see  Evidence,  939. 

In  Case  of  Divorce,  see  Divorce  and  Separa- 
tion, VIL 

Guardianship  of,  see  Guardian  and  Ward. 

Habeas  Corpus  to  Inquire  as  to  Cause  of  De- 
tention, see  Habeas  Corpus,  1,  27-29. 

Commitment  to  Reform  School,  see  House 
of  Correction. 

Commitment  of.  Without  Jury  Trial,  see 
Jury,  5. 

Partial  Invalidity  of  Statute  as  to  Commit- 
ment of,  see  Statutes,  86. 

Conclusiveness  of  Decision  as  to,  see  Judg- 
ment, 90. 

Special  Legislation  as  to,  see  Statutes,  314. 

See  also  supra,  8. 

For  Editorial  Notes,  see  infra,  IV.  §§  3-5. 

16.  The  real  welfare  of  a  child  is  the 
principal  consideration  in  awarding  its  cus- 
tody as  between  conflicting  claims  thereto. 
Anderson  v.  Young,  54  S.  C.  388,  32  S.  E. 
448,  44:  277 

17.  The  judgment  of  a  court  in  a  pro- 
ceeding in  habeas  corpus  with  regard  to  the 
custody  of  a  child  will  not  prevent  another 
court  from  afterwards  making  a  different 
order,  where  the  welfare  of  the  child  re- 
quires it,  even  though  no  material  change 
of  circumstances  is  shown.  Re  King,  66 
Kan.  695,  72  Pac.  263,  67:  783 

18.  As  between  two  claimants  of  the  cus- 
tody of  an  infant,  the  question  is  not  which 
can  surround  the  child  with  greater  luxury, 
or  give  him  the  greater  amount  of  money  or 
property,  but  with  which  the  child  is  likely 
to  be  reared  and  trained  so  as  to  make  the 
better  man  and  the  better  citizen.  String- 
fellow  V.  Somerville.  95  Va.  701,  29  S.  E.  685, 

40:  623 

19.  In  determining  the  question  of  the 
proper  custody  of  an  infant,  that  disposal 
should  be  made,  if  possible,  which  will  keep 
the  familv  together.  Jones  v.  Bowman,  13 
Wyo.  79.  '77  Pac.  4.39,  67 :  860 

•20.  Religious  belief  will  not,  in  the  ab- 
sence of  statutory  requirement,  be  taken 
into  consideration  in  determining  the  proper 
custodian   for  an  infant.  Id. 

21.  'Hie  supreme  right  of  the  state  to  the 
guardiansliip  of  children  controls  the  natural 
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right  of  parents  when  the  welfare  of  society 
or  of  the  children  themselves  conflicts  with 
such  parental  rij^hts.  Van  Walters  v. 
Marion  Coiintv  Children's  Guardians,  132 
Ind.  567.  32  N'  E.  568,  18:  431 

22.  The  guardianship,  custody,  and  control 
of  minors  being  within  the  jurisdiction  of 
the  circuit  court  in  Indiana,  its  judgment 
committing  an  infant  to  the  custody  of  a 
board  of  children's  guardians  is  not  void  on 
collateral  attack,  although  it  assumes  to 
act  under  an  unconstitutional  statute. 
Board  of  Children's  Guardians  v.  Shutter. 
139  Ind.  268,  34  N.  E.  665,  31 :  740 

23.  The  direction  by  will  that  a  child  shall 
be  reared  by  the  sisters  of  the  testatri.x  and 
trained  as  their  own  is  not  limited  bj'^  a  sub- 
sequent provision  for  the  appointment  of 
her  husband  as  guardian  and  to  manage  the 
business  and  property  of  the  testatrix. 
Stringfellow  v.  Somerville,  95  Va.  701.  29 
S.  E.  685,  40:  623 
Parent's  right  to. 

Presumption  as  to,  see  Evidence.  244,  245. 
For  Editorial  Notes,  see  infra,  IV.  §  3. 

24.  Courts  of  equity  will  overrule  the 
claims  of  nature,  or  substitute  their  dis- 
cretion as  to  a  child's  welfare  for  the  re- 
sponsibilities imposed  by  God  upon  the' 
parent,  only  in  cases  where  the  parent  asks 
the  court  to  change  the  child's  possession, 
basing  the  claim  upon  a  naked  legal  right. 
Stapleton  v.  Poynter,  111  Kv.  264.  62  S.  W. 
730,  '  53:  784 

25.  The  statutory  right  of  a  parent  to  the 
custody  of  his  children  is  not  absolute. 
Whether  or  not  he  shall  have  it  in  case  he  is 
intemperate  and  shiftless  will  be  determined 
by  a  consideration  of  their  best  interests. 
Re  Lally.  85  Iowa,  49,  51  N.  W.  1155.  16:  681 

26.  A  parent  cannot  regain  control  of  a 
child  which  has  been  committed  to  the 
agents  of  the  state  under  the  Connecticut 
statutes  relating  to  homes  for  dependent 
and  neglected  children,  and  by  them  placed 
in  a  family  in  accordance  with  the  statute, 
merely  because  the  parent  has  become  able 
suitably  to  provide  for  and  educate  the  child. 
Whalen  v.  Olmstead.  61  Conn.  203.  2.'?  Atl. 
964.  1 5 :  593 

27.  The  custody  of  a  child  will  be  taken 
from  its  grandparent  and  given  to  its  par- 
ent, when  the  latter  is  of  moral  liabits.  free 
from  contagious  or  infectious  disease,  and 
sufficiently  industrious  to  reasonably  insure 
the  child  from  want  and  positive  distress, 
although  tlie  grand)nn'ent  possesses  fortune, 
character,  kindliness,  and  affection  for  the 
child,  and  the  child  prefers  to  remain  with 
the  grandparent.  Sta])leton  v.  Povnter,  111 
Ky.  264.  02  S.  W.  730.  "      53:  784 

28.  The  right  of  a  father  to  the  custody 
of  his  minor  children  is  not  absolute,  but 
may  be  liiniteil  by  other  coiisiilcrations.  sucli 
as  the  wclfai-e  of  tlie  cliild.  Stale  ex  vol. 
Lasserre  v.  :ync]iel,  105  La.  741.  .'10  So.  122. 

.■■)4:  027 

29.  The  ri-lit  ot'  a  father  to  the  r-nstody 
of  his  child  is  not  an  absolute,  inalienable 
ricrht.  but  is  in  all  cases  referable  and  sub- 
ordinate to  the  interest   and  welfare  of  the 


child.     Nugent   v.   Powell,   4   Wyo.    173,   33 
r*ac.  23.  20:  199 

30.  A  father  has  no  absolute  right  to  the 
custody  of  a  minor  child,  which  he  can 
transmit  to  another  to  the  detriment  of  the 
child.  Kelsey  v.  Green,  69  Conn.  291,  37 
Atl.   679,  38:  471 

31.  The  custody  of  a  minor  by  virtue  of 
a  fair  agreement  with  the  parent,  not 
prejudicial  to  the  welfare  of  the  minor,  al- 
though not  binding  upon  him,  is  not  unlaw- 
ful or  against  public  policy,  so  as  to  consti- 
tute such  an  illegal  restraint  as  a  court 
must  relieve  at  the  will  or  caprice  of  the 
parent.  Anderson  v.  Young,  54  S.  C.  388.  32 
S.  E.  448,  44:  277 

32.  A  father  who  has  committed  the 
custody  of  his  infant  child  to  another  per- 
son by  agreement,  to  be  maintained  and 
cared  for,  which  agreement  has  l)een  acted 
on  by  such  other  person,  is  bound  by  such 
agreement,  and  is  prevented  from  reclaiming 
custody  of  the  child,  unless  he  can  show 
that  a  change  of  custody  will  plainly  pro- 
mote its  welfare,  moral  or  phvsical. 
Fletcher  v,  Hickman,  50  W.  Va.  244."^  40  S. 
E.  371,  55:  896 

33.  A  father  may  be  denied  the  custody 
of  his  child  by  a  former  wife  even  under  a 
statute  declaring  that  the  father  "shall  be 
entitled  to  the  custody  of  the  person  of 
the  minor"  etc..  although  he  is  of  good  char- 
acter and  able  to  support  her,  where  he 
surrendered  her  when  about  six  months  old 
to  people  of  ample  means  and  high  moral 
character,  as  their  own,  and  they  have  kept 
her  until  she  is  six  years  old,  and  the  af- 
fection of  parent  and  child  has  been  devel- 
oped between  them,  especially  where  he 
never  showed  anj^  affection  for  the  child, 
but  expressed  a  suspicion  that  she  was  not 
his  own.  Sheers  v.  Stein,  75  Wis.  44,  43  N. 
W.  728,  5:  781 

34.  A  man  who  permits  the  custody  of 
his  infant  child  to  pass,  in  accordance  with 
his  wife's  will,  to  her  sisters,  and  allows 
the  child  to  remain  with  and  be  reared  and 
trained  by  them  for  five  or  six  years,  will 
not  be  allowed  to  reassert  his  right  to  the 
custody  of  the  child,  if  this  is  not  for  the 
welfare  of  the  child.  Stringfellow  v. 
Somerville.  95  Va.  701,  29  S.  E.  685.   40:  623 

35.  A  parol  agreement  by  a  father  to  give 
his  infant  child  to  its  grandparents  will  not 
be  sufficient,  at  least  upon  doubtful  proof 
of  such  contract,  to  deprive  him  of  his  right 
to  the  custody  of  the  child,  in  the  absence 
of  proof  that  it  is  not  for  the  child's  in- 
terest to  remain  with  him.  Weir  v.  ^larlev, 
90  :\[o.  484.  12  S.  W.  798.  6:  672 

30.  Children  about  ten  and  thirteen  years 
of  age  respectively  should  be  given  to  the 
custody  of  tlieir  father,  as  against  maternal 
aunts  who  claim  them  under  a  disposition 
made  liy  their  mother  on  her  deathbed, 
wliero  the  father,  although  he  has  allowed 
them  to  live  for  years  with  their  maternal 
prandniother.  tuitil  her  death,  has  con- 
tributed about  .'?.'i.Ono  to  their  suj)port.  and 
is  not  only  of  good  moral  character.  ])ut  of 
better  financial  condition  and  jirospects 
than  the  aunts  or  their  husbands,  and  with 
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him  the  children  will  be  together,  while 
with  the  aunts  they  live  in  separate  resi- 
dences in  the  same  inclosure,  and  are  liable 
to  be  separated  if  their  aunts  should  move 
to  other  premises.  Hibbette  v.  Bains,  78 
Miss.  695,  29  So.  80,  51 :  839 

37.  A  widower,  intemperate,  without 
work,  and  with  no  property  but  a  home- 
stead, loses  all  right  to  the  custody  of  his 
child  in  favor  of  one  who  legally  adopts  it, 
by  leaving  it  at  a  neighbor's,  substantially 
without  clothing,  with  the  promise  to  send 
for  it  in  a  few  days,  and  then  leaving  the 
city  and  remaining  away  ten  weeks  without 
contributing  anything  toward  its  support; 
especially  where  his  only  resource  for  its 
support  is  the  indefinite  promise  of  the 
tenant  of  his  homestead — a  poor  man — to 
support  the  child  for  the  use  of  the  prop- 
erty, which  is  not  adequate  compensation 
for  the  service.  Ee  Lally,  85  Iowa,  49,  51 
N.  W.  1155,  16:  681 

38.  The  alleged  reformation  of  an  in- 
temperate widower  is  not  sufficient  to  cause 
the  restoration  to  him  of  his  child,  which 
has  been  adopted  and  given  a  good  home  by 
relatives,  when  such  reformation,  if  it  ex- 
ists at  all,  must  have  occurred  within  a 
few  weeks  of  his  application  for  the  child. 

Id. 

39.  A  promise  by  an  intemperate  father 
to  quit  drinking  is  not  sufficient  to  cause 
the  withdrawal  of  his  children  from  the 
custody  of  a  competent  guardian  and  their 
restoration  to  him.  Id. 

40.  The  right  of  a  father  to  the  custody 
of  his  child,  which  he  has  lost  through  his 
fault  or  misfortune,  does  not  necessarily  re- 
vive when  by  reformation  or  otherwise  he 
has  become  able  properly  to  care  for  and 
maintain  the  child,  but  the  welfare  of  the 
child  will  be  the  controlling  consideration. 
Kelsev  v.  Green,  60  Conn.  291,  37  Atl.  679, 

38:471 

41.  A  father  cannot  be  deemed  to  have 
abandoned  his  children  so  as  to  lose  the 
riglit  to  claim  their  custody,  by  allowing 
them  for  years  to  remain  in  the  custody 
of  their  maternal  grandmother,  in  accord- 
ance with  an  arrangement  made  by  their 
mother  on  her  deathbed,  where  he  con- 
tinues to  make  remittances  to  them  from 
time  to  time,  amounting  in  the  aggregate 
to  about  .9.5.000  in  the  course  of  about  ten 
years.  Hibbette  v.  Bains,  78  Miss.  695  29 
So.  80.  51:"839 

42.  The    restoration    to   their    parents    of 
infants    committed   to  a   charitable   institu- 
tion by  a  court  or  majristrate  of  competent 
jurisdiction,  under  X.  Y.  Pen.  Code.  §  291,  is 
within    the    general    jurisrlir-tion   of   the    su- 
preme   court    of   Xew    Ydrk    as    a    court    of 
chanforv.  and  is  also  within  the  power  cnn- 
forre:!    .'>;i    the    roiirt    hy    X.    Y.    Laws    1SS4. 
flian.  438.  ]irr.\  i.liiig  f(ir  the  return  of  pauper 
chililroii    to    tlio    cu.'tii'lv    of    t1ir-ir    parents, 
wlien   llio   into!-osts   of  tlio   c-liilflren   sliall   bo  j 
proni"tf.l   thercliv.   niul   Iim'   iiaronts   are   fit,  i 
coni]"iri  I'lit.    at:']    ali'p    lo    -i\'e    tlieni    pr^iier  i 
supi"iiT     -.i]].]    c^lii.Mt  inn,      He    KiKnvaek.    l-iSJ 
X.  Y,  4S-2.  r>:3  X,  K,  676,  44:  699 


Guardian's  right  to. 

For  Editorial  Xotes,  see  infra,  IV.  §  5. 

43.  A  guardian  of  the  person  of  a  minor 
appointed  on  the  application  of  the  father 
in  another  state  at  his  technical  domicil  has 
not  an  absolute  right  to  the  child  as  against 
a  guardian  appointed  at  the  child's  actual 
residence,  but  tne  custody  will  be  awarded 
with  reference  to  the  welfare  of  the  child. 
Kelsey  v.  Green,  69  Conn.  291,  37  Atl.  679, 

38:  471 

44.  The  custody  of  children  cannot  be  giv- 
en to  grandparents  to  the  exclusion  of  their 
guardian  appointed  by  their  father's  will 
and  the  father's  sister,  who,  the  will  direct- 
ed, should  have  the  sole  and  exclusive  care, 
control,  and  custody  of  them,  with  the  as- 
sistance and  counsel  of  the  guardian,  and 
when  it  is  not  shown  that  the  guardian  is 
unfit  for  the  trust  or  that  the  father's  sis- 
ter is  not  a  fit  and  suitable  person,  morally 
and  socially,  to  have  their  care  and  nurture, 
although  the  trial  court  finds  that  she  con- 
ducts a  boarding  house,  has  a  large  family 
of  her  own,  is  unable  to  give  the  infanta 
proper  personal  attention,  and  that  while 
with  her  they  were  not  properly  clothed  and 
their  persons  were  allowed  to  remain  un- 
,clean, — especially  where  the  testator  has 
lived  in  the  same  house  with  her,  and  it  is 
not  shown  that  there  has  been  any  change 
in  her  manner  of  life  or  character  since  his 
death.  Re  Young,  120  N.  C.  151,  26  S.  E. 
693,  36:  224 
Right  of  bastard's  father. 

For  Editorial  Notes,  see  infra,  IV.  §  3. 

45.  The  putative  father  of  a  bastard  child 
may  maintain  a  writ  of  habeas  corpus  to 
recover  possession  of  it  from  its  maternal 
relatives  after  the  death  of  its  mother, 
where  there  is  nothing  to  show  that  he  is 
an  improper  person  to  have  custody  of  it. 
Aycock  v.  Hampton,  84  Miss.  204,  36  *So.  245, 

65:  689 

d.  Disabilities   and   Liabilities. 
1.  In  General. 

Criminal  Responsibility  of,  see  Criminal 
Law,  29. 

Capacity  to  Commit  Rape,  see  Rape,  2. 

Presumption  as  to  capacitv  of,  see  Evidence, 
316-319. 

Capacity  to  Marry,  see  Marriage,  27-2.T.  40. 

Validity  of  Marriage,  see  !Marriage.  04-67. 

Answer  in  Action  to  Annul  Marriage  of,  see 
Pleading,  531. 

As  Members  of  Assessment  Insurance  Com- 
pany,  see   Insurance.   19. 

Equitable  Lien  against  Infant,  see  Liens.  5. 

Prohibiting  Entrance  to  Bar  Room,  see  In- 
toxicating Liquors.  27. 

Prohibition  Against  Loitering  on  Streets, 
see  ^lunicipal  Corporations.  269. 

For  Editorial  Xotes,  see  infra,  IV.  §§  6.  0. 

46.  The  record  must  show  that  the  minor 
le-iiled  within  the  county  in  which  the 
ciiuri  was  held  wliieli  attempted  to  remove 
liis  (]i~al)ilit  V.  under  the  authority  conferred 
by    the    Arkansas   act    of   Feb.    IS.    1869,   to 
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render  the   order   of  removal  valid.     Hind- 
man  V.  O'Conner,  54  Ark.  627,  16  S.  W.  1052, 

13:  490 

47.  The  legal  representative  or  heir  of  an 
infant  is  entitled  to  plead  minority  in  avoid- 
ance of  the  infant's  contract,  if  the  plea  is 
made  in  good  time.  Harvey  v.  Briggs,  68 
Miss.  60,  8  So.  274.  10:  62 
Fraud. 

For  Editorial  Notes,  see  infra,  IV.  §  9. 

48.  Infancj'  is  a  sufficient  defense  to  an 
action  for  falsely  and  fraudulently  repre- 
senting to  plaintiff  that  defendant  was  of 
full  age,  whereby  he  was  induced  to  sell  him 
goods  and  take  his  note;  and  it  is  im- 
material that  the  action  is  in  form  ex 
delicto.     Nash  v.  Jewett,  61  Vt.  501,  18  Atl. 

47,  .  *=  ^^1 

49.  An  infant  is  not  liable  in  tort  for 
falfp  representations  as  to  his  age,  whereby 
he  obtains  credit  in  the  purchase  of  goods. 
Rlavton  v.  Barry,  175  Mass.  513,  56  N.  E. 
574",  49:  560 
Negligence. 

50.  Negligence  of  an  infant  in  perform- 
ance of  his  contract  to  thresh  grain,  which 
results  in  the  destruction  of  the  grain  and 
the  shed  covering  it  by  fire  set  by  sparks 
from  the  engine,  will  not  render  him  liable 
for  the  loss,  since  the  gravamen  of  the  ac- 
tion is  not  a  tort  independent  of  the  con- 
tract, but  is  an  injury  which  can  be  made 
out  only  by  proving  the  contract,  and  show- 
ing negligence  in  its  performance.  Lowery 
V.  Gate,  108  Tenn.  54,  64  S.  W.  1068,  57:  673 
Trespasses. 

51.  A  child  of  tender  ycflrs  may  be  a. 
trespasser  and  be  subject  to  the  consequen- 
ces of  his  trespass.  Rodgers  v.  Lees,  140 
Pa.  475,  21  Atl.  399,  12:  216 
Power  to  change  domicil. 

52.  A  child  during  minority,  unless  soon- 
er emancipated,  remains  under  authority  of 
father  and  mother,  and  is  without  legal 
capacity  to  leave  the  parental  domicil  per- 
manently and  select  another  domicil  or  resi- 
dence without  consent  of  the  parents.  The 
period  of  this  incapacity  is  limited  by  law, 
and  cannot  in  any  case  be  either  enlarged 
or  diminished  by  evidence,  however  cogent, 
or  by  argument,  however  persuasive.  Prieto 
V.  St.  Alphonsus  Convent  of  Mercy,  52  La. 
Ann.  631,  27  So.  153,  47:  656 

2.  Contracts. 

o.  In  General. 

Conflict  of  Laws  as  to  Validity  of  Marriage 

of.  see  Conflict  of  Laws,  123. 
Collateral  Contract  to  Answer  for  Debt  on 

Infant's  Default,   see  Contracts,   148. 
Sufficiency  of  Father's  Acceptance  of  Deed 

to,  see  Deeds.  21. 
Burden  of  Proving  Fairness  of,  see  Evidence, 

366. 
Minority  as  Affecting  Contract  Limitation, 

see  Insurance,  1310. 
Prohibiting   rurohases   from,   see   Municipal 

Corporations.  228. 
See  also  Vendor  and  Purchaser,  97. 
For  Editorial  Notes,  see  infra,  IV.  §  6. 


53.  It  is  only  where  it  appears  to  the 
court  that  the  contract  of  an  infant  is 
prejudicial  to  him,  that  it  will  be  held 
whollv  void.  Askey  v.  Williams,  74  Tex. 
294,  11  s.  W.  1101,  5:  176 

54.  Contracts  of  an  infant,  except  for 
necessaries,  are  not  void,  but  only  voidable, 
if  he  elects  to  disaffirm  within  a  reasonable 
time  after  he  becomes  of  age.  Englebert  v. 
Pritchett,  4U  Neb.  195,  58  N.  W.  852,  26:  177 

55.  A  deed  made  by  an  infant  to  his 
guardian  ad  litem  in  consideration  of  serv- 
ices rendered  or  to  be  rendered  by  him  as 
such  guardian  ad  litem  is  voidable,  at  the 
election  of  such  infant  on  his  becoming  of 
age.  Id. 
Submission  to  arbitration. 

For  Editorial  Notes,  see  infra,  IV.  §  12. 

56.  An  agreement  by  an  infant  to  sub- 
mit his  cause  to  arbitration  is  voidable. 
Millsaps  V.  Estes,  137  N.  G.  535,  50  S.  E. 
227,  70:  170 

57.  An  attempt  to  submit  the  cause  of  an 
infant  to  arbitration  by  parties  acting  on 
his  behalf  is  absolutely  void.  Id. 

58.  Equity  will  not  recognize  a  pretend- 
ed arbitration  in  a  suit  by  infants  to  set 
aside  deeds  by  a  life  tenant  purporting  to 
convey  property  to  which  they  claim  title, 
by  which  an  amount  is  fixed  which  shall  be 
paid  to  them  to  complete  the  consideration 
for  the  transfer,  upon  payment  of  which  the 
title  shall  be  established  in  the  grantees. 

Id. 
Wages. 

59.  The  application,  with  a  minor's  con- 
sent, of  part  of  his  wages  to  the  payment 
of  a  debt  due  from  his  deceased  father's  es- 
tate to  his  employer,  will  not  he  binding  on 
him  in  a  subsequent  action  on  quantum 
meruit,  although  the  employer's  remedy 
against  the  estate  has  been  lost  in  the 
meantime,  where  the  minor  had  no  pecun- 
iary interest  in  the  payment  of  the  debt 
because  he  was  not  entitled  to  anything 
from  his  father's  estate.  Dub6  v.  Beaudry, 
150  Mass.  448,  23  N.  E.  222,  6:  146 

60.  An  infant  cannot  recover  on  a 
quantum,  meruit  contrary  to  the  terms  of  a 
contract  entered  into  by  her  father,  as  well 
as  by  the  infant  herself,  whereby  the  father 
agreed  that  she  should  receive  the  wages, 
and  that  they  were  to  be  subject  to  all  the 
conditions  of  the  contract,  since  such  con- 
tract amounts  to  a  partial  emancipation. 
Tennessee  Mfg.  Co.  v.  James,  91  Tenn.  154, 
18  S.  W.  262,  15:  211 

Insurance. 

Surrender  of   Insurance   Policy  on  Infant's 

Life,  see  Insurance,  248,  249. 
See  also  Insurance,   187. 
For  Editorial  Notes,  see  infra,  IV.  §  6. 

61.  An  infant  is  not  bound  by  a  contract 
of  insurance  upon  his  life.  Simpson  v. 
Prudential  Ins.  Co.  184  Mass.  348,  68  N.  E. 
673,  63:  741 

62.  An  infant  is  not  bound  by  his  war- 
ranties in  a  contract  for  life  insurance. 
O'Rourke  v.  John  Hancock  Mut.  L.  Ins.  Co. 
23  R.  L  457,  50  Atl.  834.  57:  496 
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Necessaries. 

Services  of  Attorney  as,  Implied  Contract  to 

Pay  lor,  see  Contracts,  1.3. 
Allegations  as  to,  see  Pleading,  281,  282. 
For  Editorial  Xotes,  see  infra,  IV.  §  7. 

63.  The  meaning  of  the  term  "necessaries" 
cannot  be  defined  by  a  general  rule  applica- 
ble to  all  cases.  The  question  is  a  mixed 
one  of  law  and  fact,  to  be  determined  in 
each  case  from  the  particular  facts  and  cir- 
cumstances in  such  case.  Englebert  v. 
Pritchett,  40  Neb.  195,  58  N.  W.  852,  26:  177 

64.  A  note  and  mortgage  made  by  an  in- 
fant for  necessaries  furnished  to  him  are  not 
void,  but  voidable,  and  he  may  be  sued 
thereon;  but  by  showing  that  the  price 
agreed  to  be  paid  was  imreasonable,  he  can 
reduce  the  recovery  to  a  just  compensation 
for  the  necessaries  received  by  him.  Askey 
V.  Williams,  74  Tex.  294,  11  S.  W.  1101, 

5:  176 

65.  One  who  pays  an  infant's  debt  for 
necessaries,  at  the  infant's  request,  has  a 
good  cause  of  action  against  him  for  the 
reasonable  value  of  such  necessaries.  Kil- 
gore  V.  Rich.  8.3  Me.  305,  22  Atl.  176,  12:  859 

66.  ]\Iinor  children  do  not  become  respon- 
sible for  money  used  for  their  support  by 
their  father,  who  is  able  to  support  them,  if, 
instead  of  using  his  own  means  for  that 
purpose,  he  uses  the  proceeds  of  a  life  in- 
surance policy  belonging  to  them,  which  he 
surrendered  without  authoritv.  Foley  v. 
Mutual  L.  Ins.  Co.  138  X.  Y.  .333.  34  N.  E. 
211,  20:  620 

67.  The  contract  of  an  infant  for  neces- 
saries is  neither  void  nor  voidable;  and 
reasonable  attorney's  fees  for  defense  of  a 
criminal  action  brought  against  an  infant 
are  necessaries.  Askey  v.  Williams,  74  Tex. 
294.  11  S.  W.  1101,  5:  176 

68.  Services  of  an  attorney  in  prosecuting 
for  an  infant  an  action  to  recover  damages 
for  an  indecent  assault  on  her  are  neces- 
saries. Crafts  v.  Carr.  24  R.  I.  397.  53  Atl. 
275.  60:  128 

69.  Services  performed  by  the  guardian  nd 
litem  of  an  infant  in  defending  a  suit 
brought  to  foreclose  a  real  estate  mortgage 
executed  by  the  infant's  ancestor  are  not 
necessaries.  Ensrlebert  v.  Pritchett.  40  Xeb. 
195.  58  X.  W.  8.52.  26:  177 

70.  An  infant's  board  bill  while  attending 
school  is  included  among  the  n(^cessaries  for 
which  he  mav  be  compelled  to  pav.  Kilgore 
V.  Rich.  S.3  :yio.  .305,  22  Atl.  176.     '         12:859 

71.  A  iniiioi'  leasing  rooms  for  a  year 
while  attending  college  is  bound,  on  the 
ground  that  the  lodging  is  a  necc-sary.  only 
to  ])ay  for  the  time  he  continues  to  occupy 
them.  aTul  may  terminate  the  lease  at  any 
time,  Cregorv  v.  Lee.  (U  Conn.  407.  30  Atl. 
53.  '  25:  618 

h.  Rat  iliration  oi-  IJisaflii'mance. 

l)isafrinti;iiicc    liy     Int'aiii     Marrii'd    Woman. 

>(■(■   llii-li:iin'l   ari.l    W'ilV.  -.2(11. 
i;iLrlit-(it   liii'.iiii    Mi'inticf  nf  lii-M>lv('m   Finn. 

SCO    lll-(i|\  Cllry.    ,").    1  1 . 

Sec   al-i)   ~u|ii'a.   .'iS. 

VnT  iulitniial  \otc<,  x'c  infra,  1\',  5;  8, 


Ratification. 

For  Editorial  Xotes,  see  infra,  IV.  §  8. 

72.  A  person  after  arriving  at  majority 
may  maintain  an  action  on  a  contract  made 
with  him  during  his  minority.  Morris  v. 
Kassling,  79  Tex.  141,  15  S.  W.  226,    11:  398 

73.  A  mortgage  with  a  power  of  sale,  exe- 
cuted by  an  infant,  is  voidable  only,  and 
subject  to  be  defeated  by  the  payment  either 
of  the  agreed  fee  or  a  less  amount,  should 
such  be  a  reasonable  compensation  for  the 
necessaries  supplied.  Askey  v.  Williams,  74 
Tex.  294,  11   S.  W.  1101,  5:  176 

74.  A  conveyance  of  land  by  an  infant 
absolutely  as  a  fee  is  not  void,  but  voidable, 
and  if  not  avoided  by  him  within  a  reason- 
able time  after  coming  of  full  age,  upon 
payment  of  a  just  compensation  for  services 
which  it  was  intended  to  secure,  he  will  be 
precluded  from  afterward  avoiding  the  con- 
veyance; and  this  rula  applies  to  a  sale 
made  under  a  power  in  a  mortgage  executed 
by  him.  Id. 
What  constitutes  a  disaffirmance. 

For  Editorial  Xotes,  see  infra,  IV.  §  8. 

75.  A  letter  by  the  grantee  in  a  deed,  soon 
after  coming  of  age,  demanding,  without 
qualification  or  condition,  the  repayment  of 
money  which  he  had  paid,  on  the  sole 
ground  that  he  was  a  minor  at  the  time  of 
the  purchase,  although  claiming  that  he  was 
morally  justified,  under  the  circumstances, 
in  repudiating  the  trade, — is  a  sufficient  dis- 
affirmance of  the  purchase.  McCartv  v. 
Woodstock  Iron  Co.  92  Ala.  463.  8  So.  417, 

12:  136 

76.  The  bringing  of  a  suit  in  equity  by  a 
party  to  cancel  a  deed  made  by  him  when  a 
minor,  and  on  that  ground,  is  an  unequivo- 
cal and  sufficient  disaffirmance  of  such  deed. 
Englebert  v.  Pritchett,  40  Xeb.  195,  58  X.  W. 
852,  26:  177 

77.  Xotice  of  rescission  of  a  contract  for 
life  insurance,  and  demand  for  return  of 
premiums  paid  by  an  agent  appointed  by 
the  infant,  is  sufficient  until  avoided  by  the 
one  making  the  appointment.  Simpson  v. 
Prudential  Ins.  Co.  184  Mass.  348,  68  X.  E. 
673,  63:  741 
Rights  on  disaffirmance. 

For  Editorial  X'otes,  see  infra,  IV.  §  8. 

78.  Where  the  personal  contract  of  an  in- 
fant is  fair  and  reasonable,  and  free  from 
any  fraud,  overreaching,  or  undue  influence 
by  the  other  party,  and  has  been  wholly  or 
partly  executed  on  both  sides,  so  that  the  in- 
fant has  enjoyed  the  benefits  of  it.  but  has 
parted  with  what  he  received,  or  the  bene- 
fits I'eceived  are  of  such  a  nature  that  he 
cannot  restore  them,  he  cannot  recover  back 
what  he  has  ])aid.  .Johnson  v.  Xorthwestern 
Miit.  L.  Ins.  Co.  56  :\rinn.  365,  57  X\  W.  934, 

26:  187 

79.  An  infant  who  takes  out  a  policy  of 
life  insurance',  makes  several  payments  of 
premiums  thereon  during  minority,  but  dis- 
affirms the  contract  immediately  upon  his 
becoming  of  full  age,  is  entitled,  on  offering 
to  surrender  the  policy  to  the  insurance  com- 
])any,  to  a  return  of  the  money  he  has 
paid.  Id. 
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80.  If  a  contract  with  an  infant  is  fraud- 
ulent,— as,  for  example,  where  the  other 
party  knowin<i;ly  secured  from  the  infant  a 
contract  which  was  essentially  improvident 
and  calculated  to  squander  his  estate, — the 
infant  is  entitled  to  recover  back  all  that  he 
has  paid.  Id. 

81.  If  a  contract  with  an  infant  was  free 
from  any  fraud  or  bad  faith,  and  was  other- 
wise fair  and  reasonable,  except  that  what 
the  infant  paid  was  in  excess  of  the  value 
of  what  he  received,  he  can  only  recover 
such   excess.  Id. 

82.  In  case  an  infant  avoids  a  contract  by 
which  he  has  purchased  property  from  an- 
other infant,  the  purchase  price  of  which 
has  been  spent  by  the  latter,  he  cannot 
maintain  trover  as  for  a  conversion  of  the 
property,  since  the  defendant  has  at  most 
been  guilty  only  of  a  breach  of  an  implied 
contract  to  return  the  purchase  money,  and 
this  the  law  permits  him,  because  of  his  in- 
fancv.  to  avoid.  Drude  v.  Curtis,  183  Mass. 
317,  "67  N.  E.  317,  62:  755 
Effect  of  disafi&nnance. 

Jurisdiction  of  Equity  to  Cancel  Deed  After 

Disaffirmance,  see  Equity,  57. 
For  Editorial  Xotes,  see  infra,  IV.  §  8. 

83.  Disaffirmance  of  a  deed  by  the  grantee 
on  coming  of  age,  because  of  his  infancy  at 
the  time  of  the  purchase,  does  not,  propria 
vigore,  devest  him  of  the  legal  title  and 
reinvest  it  in  the  grantor.  McCartv  v. 
Wootlstock  Iron  Co.  92  Ala.  463,  8  So."  417. 

12:  136 

84.  Disaffirmance  of  a  deed  by  the  grantee 
on  coming  of  age,  because  of  his  infancy 
when  it  was  made,  is  conclusive,  and  he  can- 
not thereafter  affirm  it  without  the  other 
party's  consent,  although  no  further  action 
has  been  taken  by  either  party  to  restore 
the  other  to  his  original  condition  by  trans- 
fer of  the  title  or  consideration.  Id. 
Repayment  or  restoration  by  infant. 

On  DisaffirniiiiG'  Insurance  Contract,  see  In- 
surance. 678. 
For  Editorial  Xotes,  see  infra,  IV.  §  8. 

85.  An  infant  rescinding  a  purchase  of  a 
bicycle,  and  claiming  the  return  of  instal- 
ments paid  U))on  it,  must  account  for  the 
use  of  the  wheel  and  its  deterioration  in 
value  while  in  his  possession.  Rice  v.  But- 
ler. 160  X.  Y.  578,  55  X.  E.  275.  47:  .303 

86.  Infants  who  seek  to  avoid  a  judgment 
attempting  to  validate  a  conveyance  of  real 
estate  claimed  by  tliein  must  restore  what- 
ever of  value  they  have  received  under  it. 
Millsaps  V.  Estes,  137  X.  C.  535.  50  S.  E. 
227.  70:  170 

87.  One  wlio  seeks  to  disaffirm  a  contract 
on  the  ground  that  he  was  an  infant  at  the 
time  of  its  execution  is  re(inired  to  return 
so  nuich  of  the  consideration  received  by 
him  as  remains  in  his  possession  at  tlie 
time  of  sneli  election  but  is  not  required  to 
return  any  ei|uivaleiit  for  <ucli  pai't  thereof 
as  iiia\"  have  lieeii  disposed  of  li\'  him  dur-  i 
illLT  his  iiiiiKirit  w  l\H';lel;('i-(  v.  I'lil  chrl  t.  40  j 
Xel).    1!).').   :)S    X.   W.  S:.-J.  -il):   177  I 

SS.  l!e|iaymeiit  of  the  nnuiey.  or  (he  ten-  i 
der  or  surreinler  nf  the  jiiaiio.  is   not    neees- 


sary  to  a  disaffirmance  by  a  grantor,  after 
becoming  of  age,  of  a  deed  made  by  him 
while  an  infant,  in  consideration  of  the 
payment  of  cash  to  his  father,  who  invested 
the  money  in  a  piano  for  the  infant.  Id. 

89.  Xeither  a  minor  nor  his  heir  or  legal 
representative,  who  elects  to  disaffirm  a  con- 
tract entered  into,  is  obliged  to  refund  the 
consideration  received,  unless  it  is  in  his 
possession  at  the  time  of  the  election.  Har- 
vey V.  Briggs,  68  Miss.  60,  8  So.  274,     10:  62 

90.  A  conveyance  by  an  infant  may  be 
disaffirmed  ana  the  land  recovered  by  him 
on  his  coming  of  age.  without  restoring  the 
consideration  received  for  it,  when  it  is  not 
in  his  possession  or  control  on  arriving 
at  full  age,  but  has  been  dissipated  by  him 
while  still  a  minor.  Bullock  v.  Sprowls.  93 
Tex.  188,  54  S.  W.  661,  47:  326 


II.  Sale  or  Mortgage  of  Keal  Estate. 

Deed  or  Mortgage  by  Infant,  see  supra,  55, 
58,  64,  73,  74,  76",  82-84,  90. 

Deed  to  Infants,  see  supra,  75,  82. 

Power  of  Guardian  as  to,  see  Guardian  and 
Ward,    10-14. 

Sale  of  Homestead,  see  Homestead,  56. 

Conclusiveness  of  Confirmation  of  Guard- 
ian's Sale,  see  Judgment,  216. 

Limitation  of  Action  to  Set  Aside  Confirma- 
tion of,  see  Limitation  of  Actions,  198. 

See    also    Trusts,    140. 

For  Editorial  Xotes,  see  infra,  IV.  §  10. 

What  constitutes. 

91.  An  oil  lease  of  land  in  which  infants 
have  an  estate  is  a  sale  of  their  real  estate 
within  the  provisions  of  a  statute  as  to  the 
sale  of  the  real  estate  of  infants.  Wilson  v, 
Hughes,  43  W.  Va.  826,  28  S.  E.  781, 

39:  292 
Jurisdiction;   validity;   practice. 
Presumption    as    to    Jurisdiction,    see    Evi- 
dence, 033. 
See  also  infra,  101 ;  Judicial  Sale.  8. 
For  Editorial  Xotes,  see  infra,  IV.  §  10. 

92.  It  has  not  been  necessary,  since  the 
first  Georgia  Code  went  into  eff"ect  on  Janu- 
ary 1,  1863,  in  order  to  give  the  chancellor 
jurisdiction  to  direct  a  sale  of  the  legal  and 
equitable  estates  of  minors  in  the  same 
property,  that  a  regular  proceeding  in 
equity  be  instituted ;  but  such  a  sale  may 
be  ordered  by  the  chancellor,  in  the  exercise 
of  his  plenary  power  over  infants,  upon  an 
ex  parte  petition,  at  the  term  of  court  when 
the  petition  is  filed  or  presented.  Richards 
V.  East  Tennessee,  V.  &  G.  R.  Co.  106  Ga. 
614.  33  8.  E.  193.  45:  712 

93.  An  order  for  the  sale  of  the  legal  and 
equitable  interests  of  infants  in  the  same 
property  is  not  rendered  void  by  the  omis- 
sion to  file  the  petition,  attach  process,  and 
docket  the  case,  if  the  court  had  jurisdic- 
tion oviT  the  persons  and  subject-matter, 
es|)eeiaily  where  the  interests  of  innocent 
])urehasers  are  involved.  Id. 

04.  l"he  court  of  ehane(>ry  in  ^Farylaiid 
had  no  jurisdiction  in  IS.iD  to  order  the  sale 
of  city  real  estate  for  the  payment  of  taxes 
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and  street  assessments,  upon  the  joint  pe- 
tition of  the  life  tenant  and  the  infant  re- 
mainderman suing  by  next  friend,  but  for 
whom  no  guardian  was  appointed,  and  who 
was  not  made  defendant  or  summoned  to 
answer  the  bill,  although  it  was  alleged  that 
"it  would  be  for  the  interest  and  advantage 
of  all  parties  concerned."  Roche  v.  Waters, 
72  Md.  264,  19  Atl.  535,  7:  533 

95.  The  sale  of  infants'  real  estate  may  be 
ordered  by  a  court  of  chancery,  under  its 
general  jurisdiction  over  the  estates  of  in- 
fants, where  it  is  clearly  for  the  interest  of 
the  infants  that  it  should  be  converted  into 
personal  propertv.  Hale  v.  Hale,  146  111. 
227,  33  N.  E.  858,  20:  247 

96.  The  entire  interest  of  minors  in  real 
property,  legal  as  well  as  equitable,  may  be 
ordered  sold  by  a  court  of  chancery  in  term 
time,  upon  an  ex  parte  application  by  a 
trustee  whose  legal  title  is  limited  to  the 
life  of  their  mother,  they  having  an  equit- 
able interest  during  her  life  and  a  vested 
remainder  in  fee,  as  they  become  wards  of 
chancery  upon  the  presentation  of  a  petition 
disclosing  their  ownership  of  both  a  legal 
and  an  equitable  estate.  Richards  v.  East 
Tennessee,  V.  &  G.  R.  Co.  106  Ga.  614,  33  S. 
E.  193,  45:  712 

97.  No  jurisdiction  to  authorize  the  mort- 
gage of  an  infant's  property  is  acquired 
under  N.  Y.  Code  Civ.  Proc.  chap.  17,  art.  4, 
tit.  7,  where  the  petition,  proofs,  and  all 
the  papers  show  that  the  sole  purpose  is  to 
mortgage  the  property  of  the  infant  to  pay 
a  debt  contracted  by  his  guardian  in  carry- 
ing on  business,  without  authority,  in  the 
infant's  name.  Warren  v.  Union  Bank.  157 
X.  Y.  259.  ,51  N.  E.  10.36.  43:  2.56 

98.  A  partition  sale  confirmed  by  the 
court  is  void  as  to  the  interest  of  a  minor 
represented  by  one  aetin£r  as  sruardian, 
whose  appointment  was  void  for  lack  of  a 
bond.  Hatch  v.  Feriru«on.  29  U.  S.  App.  651, 
68  Fed.  43.  15  C.  C.  A.  201.  33:  759 
Setting  aside. 

Settinc:  Off  Rents  aeainst  Mo-ne  Profits  in 
Ejectment,  see  Ejectmoiit,  41. 

Collateral  Attack  on  Decree  for  Sale,  see 
•Tudgmcnt.   144. 

99.  A  judicial  sale  of  7!iiii<ir'>  property  to 
their  step-grandmother,  will,  at  their  re- 
quest, be  sot  aside  when,  after  the  death 
of  their  mother  and  at  lier  roc|ne>t.  the  step- 
trrandmotlier  tonic  cliaru'e  of  tliem  and  was 
virtually  constituted  their  rruardian  by  the 
probate  court,  and  liad.  bofnre  the  sale,  at 
their  re(|ue>t  taken  cliartre  of  tlic  property 
and  taken  uji  her  ro-iih'U'-r'  thereon,  al- 
though the  maiiarreniont  nf  the  sale  wa*  by 
law  imposed  on  a  straiiirer.-  the  oui-atnr  of 
the  estate. — and  the  purfha-^er  actod  fairly 
and  in  rrnnrl  faitli.  TTindinaii  v.  O'Cmnier. 
54  Ark.  (Vll.  If,  S.  W.  ln.V2.  1:1:  4!iO 

100.  An  nriiiinal  niii'iii  in  iM|uir\'  t>  -ot 
a-irle  an  iiriliT  nf  (■nui-t  fnr  tlio  ni'irt '/nu!'  of 
an  infant'^  i(rn|MTr\-.  jjn]  IIh'  niort  umui'  made 
imdi'i'  it.  can  lir  ni:i  i<it  a  iiicil  ^\1wn  1lir\-  wcro 
in  fran-l  nf  i1m-  ini':iiit'-  i-j-li'-  iin^l  \\rn< 
|irni-uri'(l  liv  fi';i';'l  ail!  c  illii -i  'H.  \\'.-i  n--'!: 
v.  L'liinn  T;aiik.  LIT  \.  \.  2.')'.i.  .)1   X.  i:.  ln:!(;. 

43:  li.lG 


in.  Actions. 

Authority    of    Infant's    Attorney,    see    At 
torneys,  52,  55. 

Conspiracy  to  Make  Infants  Plaintiffs  in,  see 
Conspiracy,  14. 

Costs  in,  see  Costs  and  Fees,  26. 

Limitation    of,   see   Limitation    of   Actions, 
II.  1. 

For  Services  on  Implied  Contract,  s€e  Par- 
ties, 26. 

On  Promise  to  Father,  see  Parties,  68. 

Allegations  as  to  Necessaries  Furnished  to 
Infant,  see  Pleading,  281,  282. 

For  Editorial  Notes,  see  infra,  IV.  §§  11,  12. 

101.  Actual  service  of  process  on  infants 
is  not  necessary  to  the  jurisdiction  of  a  Fed- 
eral court,  in  an  action  in  the  nature  of  a 
suit  in  rem  for  a  judicial  sale  of  real  estate 
in  which  they  have  or  claim  to  have  an  in- 
terest, where  an  appearance  is  entered  for 
them  and  a  guardian  ad  litem  appointed 
who  defends  in  their  behalf.  Sloane  v.  Mar- 
tin, 145  N.  Y.  524,  40  N.  E.  217,  28:  347 

102.  Guardians  of  minors,  and  their  at- 
torneys of  record  in  a  partition  suit  may 
rightfully  admit  that  the  property  was 
community  property,  if  that  fact  has  been 
determined  by  a  court  having  jurisdiction 
of  the  parties  and  subject-matter  in  a  prior 
proceeding  which  remains  unappealed  from, 
even  if  the  finding  was  erroneous.  Kromer 
V.  Friday,  10  Wash.  621,  39  Pac.  220.  32:  671 
How  represented;  guardian  ad  litem. 
Reversing    Judgment    Where    No    Guardian 

Ad  Litem  Appointed,  see   Appeal   and 

Error,  1196. 
As  to  Incompetent  Persons,  see  Incompetent 

Persons,  V. 
See  also  supra,  98,  101;  infra,  108-111. 
For  Editorial  Notes,  see  infra,  IV.  §  11. 

103.  Before  the  passage  of  Ga.  act  1876  re- 
quiring personal  services  on  minors,  an  ap- 
pointment of  a  guardian  ad  litem  for  a 
minor,  and  notification  of  him  before  the 
cause  proceeded,  was  all  that  was  required 
to  have  the  interests  of  a  minor  properly 
represented  in  a  cause  in  court.  Richards 
V.  East  Tennessee,  V.  &  G.  R.  Co.  106  Ga. 
614,  33  S.  E.  193,  45:  712 
Compensation  of  guardian  ad  litem. 

See  also  supra,  55,  69. 

104.  A  guardian  ad  litem  for  an  infant  is 
not  entitled  to  any  other.  difTorent,  or  great- 
er compensation  than  that  which  is  taxed 
as  part  of  the  costs  in  the  proceeding,  and 
has  no  claim  therefor  against  the  infant. 
Enfflebert  v.  Prichett.  40  Neb.  195,  58  N.  W. 
8.r2.  26:  177 
.ludgment. 

Setting  Off  Rents  against  Claim  for  Mesne 

Profits,  see  Ejectment,  41. 
Injunction   against,  see  Injunction,  278. 
■-^oe  also  Vendor  and  Purchaser.  97. 
Fnr  Tvlitorial  Notes,  see  infra,  IV.  §  12. 

10.").  An  infant  can  impeach  a  decree  in  a 
-uit  tn  which  he  was  a  partv,  only  upon  a 
L'rnund  which  would  invalidate  it  in  case  of 
any  nlhor  person,  such  as  fraud,  collusion. 
ni-  oiror.  TTarrison  v.  Turnbull,  95  Va.  7-'. 
30  S.  E.  372,  41 :  703 
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106.  An  infant  is  not  prevented  from 
asserting  his  rights  by  next  friend  against 
a  decree  settling  an  estate  in  which  he  is 
interested,  whenever  he  sees  fit  to  do  so, 
by  Va.  Code,  §  3424,  allowing  him  to  show 
cause  against  such  decree  within  six  months 
after  he  becomes  of  age.  Id. 

107.  Minor  part  owners  of  common  prop- 
erty, properly  represented  in  a  partition 
suit,  may  be  effectually  bound  by  a  decree 
of  sale  for  partition  under  the  Washington 
Code.  Kromer  v.  Friday,  10  Wash.  621,  39 
Pac.   229,  32:  671 

108.  Failure  of  a  court  to  appoint  a  guard- 
ian ad  litem  for  an  infant  defendant  does 
not  make  the  judgment,  if  recovered  against 
him,  so  invalid  as  to  be  subject  to  collateral 
attack.  Levystein  Bros.  v.  O'Brien,  106  Ala. 
352,  17  So.  550,  30:  707 

109.  A  decree  pro  confesso  which  devests 
a  minor's  legal  title  to  land  cannot  be  sus- 
tained, where  the  record  fails  to  show  that 
the  minor  was  at  any  time  represented  by 
a  guardian  ad  litem.  Griffith  v.  Ventress, 
91  Ala.  366,  8  So.  312,  11:193 

110.  The  act  that  the  father  and  mother 
of  an  infant  defendant  in  a  civil  action 
were  present  in  court  at  the  trial  thereof, 
and,  being  represented  by  counsel,  defended 
the  action  on  his  behalf,  will  not  prevent  the 
infant,  in  case  a  judgment  is  rendered 
against  him,  from  maintaining  a  writ  of 
error  to  reverse  such  judgment  on  the 
ground  that  no  guardian  had  been  appointed 
for  him.  Johnson  v.  Waterhouse,  152  Mass. 
585,  26  N.  E.  234,  11:  ko 

111.  Nonresident  infants  are  not  bound 
by  a  judgment  settling  their  rights  in  real 
estate  belonging  to  a  partnership  of  which 
their  deceased  father  was  a  member,  entered 
before  the  service  of  summons  by  publica- 
tion was  complete,  so  that  there  was  no 
jurisdiction  to  appoint  a  guardian  ad  litem 
for  them.  Darrow  v.  Calkins,  154  N.  Y. 
503,  49  N.  E.  61,  48:299 

112.  The  decree  of  a  probate  court  order- 
ing the  sale  by  a  guardian  of  shares  of 
stock  owned  by  infants  is  void,  when  it  was 
made  without  any  notice  to  them  or  to  the 
guardian  upon  a  petition  signed  in  the 
guardian's  name  without  anv  authority. 
6'Herron  v.  Gray,  168  Mass.  573,  47  N.  E. 
429,  40:498 

113.  A  judgment  entered  on  an  award  in 
a  proceeding  by  which  an  attempt  is  made 
to  submit  to  arbitration  the  title  to  land 
claimed  by  infants  is  subject  to  attack  by 
them  where  there  was  no  one  to  protect 
their  rights  in  the  proceeding.  Millsaps  v. 
Estes,  137  N.  C.  535,  50  S.  E.  227,        70:  170 


rV.  Editorial  Notes. 

a.  In  general. 

§  I.  Generally. 

On  what  dav  a  person  becomes  of  a^c.     16: 

542.* 
Sale  of  intoxicating   liquor   to   minor.     10: 

80.* 


Infant  en  ventre  sa  mere  as  grantee  in  deed. 
44:489. 

Legal  status  of  adopted  child.     17:  435. 

Insurable  interest  in  life  of  parent  or  child. 
54:  225. 

Insurance  on  life  of  minor.     57:  496. 

Consent  of  children  as  condition  of  validity 
of  insurance  on  their 
lives.     56:  591. 

Criminal  responsibility  of.     36:  196. 

Criminal  liability  for  neglect  of  child  caus- 
ing  death.     61 :  290. 

Admissibility  of  dying  declarations  of.  56: 
360. 

Constitutionality  of  statutes  forbidding  or 
regulating  employment  of 
children.     21:797. 

§  2.  Liability  for  injuring  or  killing  child. 

Duty  of  master  to  furnish  medical  aid  to. 
28:  555. 

Distinct  causes  of  action  arising  from  in- 
juries to  infant,  resulting 
in  death.     34:  798. 

Common-law  right  of  action  of  parent  for 
loss  of  services  of  child' 
killed.     41 :  807. 

Rights  of  children  in  highways.     22:  561. 

Duty  of  master  to  instruct  minor  employee 
as  to  perils  of  employ- 
ment.    44:  61,  77,  84. 

Minority  of  servant  as  evidence  of  negli- 
gence of  master  in  em- 
ploying him.     48:  380. 

b.  Custody;  support. 

§  3.  generally. 

Right  to  custody  of.     5:781.* 

State  guardianship  of  children.     15:  593. 
Conclusiveness  of  surrender  by  parents 
to  state  or  authorij,ed  in- 
stitution.    15:  594. 

Commitment  to  reformatories  without  con- 
viction of  crime.     16:  691. 

Custody  of  illegitimate  child;  who  entitled 
to.     65:  689. 

Habeas  corpus  decree  as  to  custody  of,  as 
res  judicata.     67:  783. 

Obligation  to  support;  emancipation.  7: 
176.* 

Parent's  duty  to  support.     57:  728. 

Custody  and  support  in  case  of  divorce.     6: 
682.* 
When   interstate   or    international    ele- 
ments involved.     59:  177. 

Removal  of  child  from  jurisdiction  of  court 
during  divorce  proceed- 
ings.    58:  039. 

How  far  marriage  of.  Avorks  emancipation.- 
16:  578. 

§  4.  Validity    of    contract    for    transfer    of 
parental  responsibility  or  authority. 

Right    of    parent    to    reliove    himsolf    of   his 
obligations.     27:  56. 
Exceptions  to  general  rule.     27 :  57. 

Right  to  revoke.     27:  58. 

Contract  not  enforced.     27:  59. 

Children  restored.     27:  50. 

Riglit  under  statute.     27:50. 

Pviglit^  of  third  person.     27:  60. 

l'>toiipel  of  parent.     27:  t)0. 

Child's  welfare  will  be  regarded.     27:  61. 
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Effects  of  child's  choice.     27:  61. 
Child  may  enforce  contract.     27:  61. 
Agreement  as  to  residence  of  child.     27:  61. 
§  5.  Right  to  remove,  from  state. 
Removal    by     statutory     or     testamentary 
guardian.     58:  931. 
In  England.     58:  931. 
In  United  States.     58:  935. 
Removal  by  parent.     58:  937. 
In  general.     58:  937. 
In  divorce  proceedings.     58:  939. 
Removal  by  stranger.     58:  939. 
Statutes.     58:  941. 
§  5^.  Parent's  duty  to  support  as  affected 

by  child's  property  interests. 
Generally.     57 :  729. 
Obligation    of    parent    who    has    ability    to 

support.     57:  729. 
Application  of  child's  property.     57:  730. 
In  general.     57:  730. 
In  particular  cases.     57:  731. 
Contract.     57:  731. 
Express     trust     for     maintenance. 

57:  733. 
Gift    of    parent    for    maintenance. 

57:733. 
Where    trustees     have     discretion. 

57:  734. 
Where  there  is  a  direction  for  ac- 
cumulation, or  no  express 
authority    for    use   of   in- 
come.    57:  735. 
Where   infant's   rights   are   contin- 
gent.    57:736. 
To  what  extent.     57:  738. 
Need   of  child.     57:  738. 
Past  and  future  maintenance.     57: 

739. 
Income  and  principal.     57:  740. 
Rights  of  creditors.     57:  741. 

c.  Capacity;    disabilities;    contracts;    liabil- 
ities. 

§  6.  Generally. 

As  deputy  sheriff.     13:  721. 

Competency  of  children  as  witnesses.  19: 
605. 

Admissibility  of  declarations  of,  when  too 
young  to  be  sworn  as  to 
witness  at  the  trial.  65: 
316. 

As  partners,  must  do  equity.     1:  863.* 

Conflict  of  laws  as  to  validity  of  marriage 
of.     57:  172.' 

As  members  of  co-operative  insurance  com- 
pany.    17:  547. 

Right  of  alleged  fraudulent  grantee  to  at- 
tack judgment  against 
grantor  on  ground  of  lat- 
ter's   infancy.     67:  593. 

When  acts  and  contracts  vniclalilo  onlv.  5: 
177/- 

St-atement   of  accounts   by.     27:819. 

()l)ligatioii  of  persons  dcaliiit,'-  with  infants, 
."S:  ITS.* 

l'>to]ipel  to  (Icnv  Ici^al  capacitx  to  cnntract. 
2:':U7.' 

('las<ificalii>ii  nf  infant's  contract^.  12: 
S.")'.).- 

Liability  of  p-iatc  nf  int'ani  im-  fimcral 
e.xpeiisc^.     :!■') :  <itJ2. 


Infants   as  members  of  co-operative  insur- 
ance company.     17:  547. 
§  7.  Necessaries. 
Liability     for     necessaries,     generally.     5- 

176;*  12:  859.* 
What  are.     5:  176;*  12:  860.* 
Bicycles  as  necessaries.     47:  307. 
Liability   of   infant   upon   negotiable   paper 
given  for  necessaries.     12: 
859.* 
Liability  of  infant  husband  for  necessaries 
furnished   wife   while   liv- 
ing with  him.     65:  550. 
§  8.  Affirmance;  disaffirmance. 
Xew  promise  after  majority.     53:  365. 
What  necessary  to  disaffirm  contract.     12: 

136.* 
Necessity  of  returning  consideration  in  or- 
der   to    disaffirm    infant's 
contract.     26:  177. 
General  rule.     26:  177. 
Consideration    still    in    possession.     26: 

177. 
Parting   with   property    after    reaching 

majority.     26:  178. 
Rescission  may  be  effected  before  con- 
sideration    is     returned. 
26:  179. 
Method  of  compelling  restoration.     26: 

180. 
Rule  where  the  property  has  been  lost 

or  squandered.     26:  180. 
Necessity    of    placing    other    party    in 

statu  quo.     26:  181. 
Where  infant  never  received  considera- 
tion.    26:  183. 
Statutory  provisions.     26:  183. 
As  between  grantees  of  infant.     26:  184. 
Executed  contracts.     26:  184. 
Infant's  right  to  repudiate  contract  for  serv- 
ices and  sue  on  quantum 
meruit:     15:  211. 
Contract  to  work  for  necessaries.     15: 

211. 
Beneficial  and  executed  contracts.     15: 

212. 
Offsets  and  counterclaims.     15:  213, 
Continuing  service  after  majority.     15: 
214. 
§  9.  Liability  for  torts. 
General  liability  of  an  infant  for  torts.    57: 

673. 
Tort  in  inducing  a  contract.     ,57:  675. 

By  fraudulent  representations.    57:  675. 
By  false  warranty.    57:  680. 
Tort  in  the  performance  of  a  contract.     57: 
680. 
Contract  of  bailment.     ,57:  680. 

Damage  to  property  bv  negligence. 

57 :  680. 
Damage  to  property  by  wilful  act. 

57:  681. 
Conversion  of  team  driven  to  place 
for  which  it  was  not  hired 
to  go.     26:  3G6. 
Refusal   to    deliver    propertv.      57: 
683. 
Contracts     other     than     bailment.     57: 
683. 
Bv  negligence.     57:  683. 
15y  other  sets.     57:  683. 
Other  torts  arising  from  contracts.     57:  633. 
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Estoppel  of  an  infant  by  his  fraud.     57:  684. 
When  estoppetl  to  plead  infancy,  in  an 

action    on     contract.     57: 

684. 
When   estopped  to  reassert   title  or  to 

demand  a  second  payment. 

57:  685. 
When  compelled  in  equity  to  make  sat- 
isfaction    for     his     fraud. 

57 :  687. 
Liabilit}'  of  an  infant  as  trustee  or  officer. 

57 :  688. 

d.  Property. 

§  lo.  Generally. 

Place  of  taxation  of  infant's  property.  20: 
155. 

Release  by  infant  of  interest  in  estate.  65: 
583. 

Constitutionality  of  private  statute  author- 
izing guardian  to  dispose 
of  infant's  property.  16: 
254. 

Necessity  of  bond  by  guardian  in  order  to 
make  his  sale  or  mortgage 
of  infant's  land  valid. 
33:  761. 

Power  of  guardian  to  sell  ward's  personalty. 
1 :  304.* 

e.  Actions  by  or  against. 

§  II.  Generally. 

When  infant  real  party  in  interest  by  whom 
action    must    be   brought. 
64:  610. 
Right   of  guardian   to    maintain   ejectment. 

18:  789. 
Control  of  guardian  ad  litem  or  next  friend 

over   action.     16:  507. 
Right   of  guardian  to   enter   appearance   of 
ward.     32 :  684. 
Guardian  ad  litem.     32:  683. 
Pleadings  in  action  against.     5:  178.* 
Admission   and   waivers   by   representatives 

of,   in    actions.     32:  671. 
Effect  of  judgment  against.     11:440.* 
§  12.  Arbitration   of   infant's   cause   of   ac- 
tion. 
In  general.     70:  171. 
Power  to  submit  for  infant.     70:  172. 

Of  parties  binding  themselves  for  per- 
formance   of    award.     70: 
172. 
Of  general  guardians.     70:  173. 
Of    guardians    ad    litem.     70:  175. 
Of  attorneys.     70:  175. 
Of  life  tenant.     70:  175. 
Power    of    court    to    determine    advisability 

of  submission.     70:  175. 
Right   to   plead   infancy   of   parties   to    sub- 
mission.    70:  176. 


INFECTIOUS   DISEASES. 

See  Contagious  Diseases. 


INFIRMARY. 

Exemption   of,   from   Taxation,    see    Taxes, 

285. 


■♦♦» 


INFLAMMABLE  SUBSTANCES. 

Effect  of  Use  of,  on  Insurance,  see  Insur- 
ance, 475-487. 

Effect  of  Keeping  on  Insured  premises,  see 
Insurance,  771,  772. 


INFORMATION. 


As  to  Business  of  Express  Company  for  Pur- 
pose of  State  Regulation,  see  Carriers, 
1017. 

For  Criminal  Offense,  see  Indictment,  etc. 

In  Quo  Warranto,  see  Quo  Warranto. 


INFORMATION  AND  BELIEF. 

Allegations  as  to,  see  Pleading,  462. 
Averment  on,  see  Pleading,  12,  13. 
Denials  on,  see  Pleading,  509,  524. 


♦  >  » 


INFORMERS. 

Provision  for  Paying  Half  of  Fine  to,  see 
Fines,  2. 
One  who  did  not  contribute  to  the  con- 
struction or  maintenance  of  a  sidewalk 
which  he  has  a  right  to  use  may  be  an  in- 
former for  unlawfully  riding  a  bicycle  on 
the  sidewalk,  the  penalty  for  which  is  for 
the  use  of  a  school  district.  Com.  v.  For- 
rest, 170  Pa.  40,  32  Atl.  652,  29:  365 

Editorial  Notes. 

Effect  of  pardon  on  informer's  share  of  for- 
feiture.    15:395. 


INFRINGEMENT. 


Of  Copyright,  see  Copyright,  23-32. 
Of  Ferry  License,  see  Ferry,  16-21. 
Of  Patent,  see  Patents,  V. 
Of  Trademark,  see  Trademark,  IV. 
Allegations  as  to,  see  Pleading,  II.  m. 


INHABITANT. 


For  Purposes  of  Election,  see  Elections,  30- 
40. 


INHALATION  OF  GAS. 

Doadi   of   Insured   from,  see   Insurance,  VI. 
b.  3.  e. 
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INHERITANCE-INJUNCTION.  I.  a. 


INHERITANCE. 
See  Descent  and  Distribution. 
♦*-♦ 


INHERITANCE  TAX. 
See  Taxes,  V. 


INITIALS. 

Of    Officer    Taking    Acknowledgment,     see 

Acknowledgment,  17,  19. 
To  Deed,  see  Deeds,  2. 
Of  Election  Officers  on  Ballot,  see  Elections, 

153,  155. 
Forgery  by  Changing,  see  Forgery,  4. 
Use  of,  in  Information,  see  Indictment,  etc., 

9. 
See  also  Name,  2-7. 

Editorial  Notes. 

Sufficiency  of,  in  signature.     14:  694. 
To  show  official  character.     14:  815. 


INITIATION. 


Into  Mutual  Benefit  Society,  see  Benevolent 
Societies,  10. 


INJUNCTION. 

I.  Right  to,  and  When  Granted. 

a.  In  General. 

b.  Contract  Rights. 

c.  Transfer   or   Disposition    of   Prop- 

erty. 

d.  Illegal  or   Tortious  Acts;   Crimes. 

e.  Injury  to  Real  Property. 

f.  Water  Rights. 

g.  As  to  Corporate  Matters;   Associ- 

ations, 
h.  As  to  Office;  Elections, 
i.  Against  Legal  Proceedings. 
j.  Against  Officers   Generally. 
k.  Against  Taxes  or  Assessments. 
1.  As  to  Parks,  Highways,  and  Rail- 
roads, 
m.  As  to  Patents.  Copyrights,  Trade- 
marks. Trade  Names,  and  Imita- 
tions. 
fl.  Preliminary    and    Interlocutory    Injunc- 
tions. 
HI.  Procedure. 
IV.  Editorial  Notes. 

Right  to  Appeal  fri)m  Decree  in,  see  Appeal 

and   l-jTor.  .'^5.  ,'!(!. 
Review  of    i''indiTii;-  in   Suit    for,  see  Appeal 

and   l-'.n-or.  SO.i,  SDii. 
Review  ()(   l)i-(ii'ti(iii  as  to.  see  Appeal  and 

l-j-rnr.  \II..  i.  .J. 
(  o-t-;    ill.    -.■(■   ('(>^1-    :iiid    Im'o^.    S.    it. 
A-     Airecti'i"-     MdiciT-"     ( 'oinpeu-at  ion,     see 

County  "J'reasurer,  2. 


Jurisdictional  Amount  in,  see  Courts,  291, 
292. 

Suit  for,  as  Former  Jeopardy,  see  Criminal 
Law,  172. 

Damages  in  Lieu  of,  see  Damages,  517-520, 
and  also  infra,  IV.  §  1. 

Estoppel  against,  see  Estoppel,  186,  188,  250. 

Efl"ect  of  Suit  for,  on  Running  of  Limita- 
tions, see  Limitation  of  Actions,  221. 

Prohibition  against  Enforcement  of,  see 
Prohibition,  9,  22,  23. 

As  to  Prohibition,  see  Prohibition. 


I.  Right  to,  and  When  Granted, 
a.  In   General. 

Against  Excessively  Low  Schedule  of  Car- 
rier's Rates,  see  Carriers,  1093-1095. 

Original  Jurisdiction  of  Appellate  Court,  see 
Courts,  n.  a,  2, 

For  Editorial  Notes,  see  infra,  IV.  §§  1-5, 
33. 

1.  A  court  of  equity  has  jurisdiction  to 
enjoin  a  threatened  injury,  whenever  its 
nature  is  such  that  it  cannot  be  adequately 
compensated  in  damages,  and  its  continu- 
ance would  occasion  a  constantly  recurring 
grievance.  Lowe  v.  Prospect  Hill  Cemetery 
Asso.  58  Neb.  94,  78  N.  W.  488,  46:  237 

2.  An  injunction  will  not  he  grajited 
when  it  will  operate  inequitably  or  contrarj' 
to  the  real  justice  of  the  case.  Mott  v.  Un- 
derwood, 148  N.  .Y.  463,  42  N.  E.  1048, 

32:  270 

3.  Some  special  injury,  or  necessity  to  pro- 
tect the  rights  of  some  person,  is  necessary 
as  the  basis  of  an  injimction.  Janesville  v. 
Carpenter,  77  Wis.  288,  46  N.  W.  128,    8:  808 

4.  An  injury  which  is  continuous  and 
remediable  at  law  only  by  a  multiplicity  of 
suits  may  be  regarded  as  irreparable,  so  as 
to  justify  the  exercisie  of  the  restraining 
powers  of  a  court  of  equity.  Sullivan  v. 
Jones  &  L.  Steel  Co.  208  Pa.  540,  57  Atl. 
1065,  66:  712 

5.  The  rule  as  to  enjoining  irreparable  in- 
juries only  has  no  application  to  acts,  es- 
pecially corporate  acts,  entirely  without  au- 
thority, for  which  there  is  no  adequate 
remedy  at  law.  Such  acts  equity  always 
enjoins.  Groff  v.  Bird  in  Hand  Turnp.  Co. 
128  Pa.  621,  18  Atl.  431,  5:  661 

6.  A  clear  case  of  the  inadequacy  of  the 
legal  remedy  must  be  shown,  in  order  to 
justify  the  interference  of  a  court  of  chan- 
cery bv  injunction.  Carney  v.  Hadlev.  .32 
Fla.  344,  14  So.  4,  "  22:  233 

7.  An  injunction  will  not  be  granted 
against  acts,  however  irregular  and  unau- 
tliorized.  which  can  have  no  injurious  re- 
sult. State  ex  rel.  Cranmer  v.  Thorson.  9 
S.  D.  149,  68  N.  W.  202,  33:  582 

8.  r>efore  a  court  of  chancery  will  inter- 
i'ere  to  prevent  a  multiplicity  of  suits,  there 
''!iist  be  several  persons  controverting  the 
-;nue  ri^ht,  and  each  standing  upon  his  own 
i)reieii<i()n  of  right.  Carney  v.  Hadlev.  32 
1-ia.  ;U4.  U  So.  4,  22:  233 


INJUNCTION,    I.  a. 
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0.  An  injnnct5on  against  observing  a 
declaration  of  policy  will  not  be  granted  on 
the  ground  that  it  may  be  made  the  basis 
of  illegal  acts  and  practices  thereafter,  when 
they  are  not  its  direct  and  necessary  ef- 
fect. Post  V.  Southern  R.  Co.  103  Tenn.  184, 
52  S.  W.  301,  55:  481 

10.  No  one  has  a  property  right  to  have  a 
license  to  sell  intoxicating  liquors  issued  to 
him,  so  as  to  give  him  any  standing  to  ask 
an  injunction  against  the  enforcement  of  a 
statute  which  denies  him  a  license.  Plumb 
V.  Christie,  103  Ga.  686,  30  S.  E.  759,  42:  181 
Anticipated  or  threatened  injury. 
Mandatory  injunction  against,  see  infra,  41. 
Injunction  against  Threatened  Nuisance,  see 

Nuisances,   127-128b. 
See  also  infra,  130,  171,  196,  197,  359,  493. 
For  Editorial  Notes,  see  infra,  IV.  §  1. 

11.  Injunction  will  not  be  granted  against 
the  unlawful  raising  of  the  height  of  the 
water  of  a  public  lake,  where,  upon  com- 
plaint, it  was  drawn  down,  and  repetition 
of  the  act  is  improbable,  while  the  one  re- 
sponsible therefor  is  of  unquestioned  ability 
to  respond  for  the  damages.  State  v.  Sun- 
apee  Dam  Co.  70  N.  H.  458,  50  Atl.  108, 

59:  55 

12.  An  injunction  may  be  granted  to  pre- 
vent drawing  down  the  water  of  a  pond 
below  its  natural  low-water  line,  where  de- 
fendants avow  an  intention  to  do  so  when- 
ever, in  times  of  drought,  the  water  is  need- 
ed, and  have  already  lowered  it  to  some 
extent,  although  the  damages  have  thus  far 
been  nominal  only.  Fernald  v.  Knox  Wool- 
en Co.  82  Me.  48,  19  Ati.  93,  7:  459 

13.  Jurisdiction  to  enjoin  the  intended 
discharge  of  water-closets,  through  a  sewer, 
onto  another's  land  to  his  injury,  exists,  al- 
though, when  the  bill  is  filed  the  building  in 
which  the  closets  are  to  be  located  is  not 
finished,  and  the  closets  have  not  yet  been 
built.  Pearce  v.  Gibson  County,  107  Tenn. 
224,  64  S.  W.  33,  55:  477 

14.  An  injunction  cannot  be  granted 
against  the  erection  of  a  building  upon  piles 
in  the  bed  of  a  river  on  defendant's  own 
land,  which  will  not  damage  anyone,  merely 
because  others  may  follow  his  example  and 
a  row  of  similar  buildings  may  be  erected 
which  may  give  rise  to  dangers  by  fire  and 
flood  and  to  the  public  health.  Janesville  v. 
Carpenter,  77  Wis.  288,  46  N.  W.  128,   8:  808 

15.  An  intention  to  take  forcible  pos- 
session of  a  machine  which  the  court  may 
restrain  is  shown  by  notices  that  the  one 
giving  them  intends  to  remove  it  immedi- 
ately by  his  employees  and  asking  the  stop- 
page of  work  to  facilitate  the  removal. 
Schmaltz  v.  York  Mfg.  Co.  204  Pa.  1.  53  Atl. 
522.  59:  907 

16.  The  actual  commission  of  the  acts 
need  not  be  awaited  before  the  awarding 
of  an  injunction  against  placing  a  perma- 
nent platform  on  the  sidewalk,  and  remov- 
ing the  curbing  so  as  to  load  wagons  there- 
from, to  the  injury  of  the  owners  of  neigh- 
boring property  devoted  to  retail  trade, 
where  tlic  intention  to  porfdrm  them  is  not 
denied.  Brauer  v.  Baltimore  R.  &  TT.  Co. 
99  Md.  .'?f!7.  58  Atl.  21.  66:  403 

L.R.A.  Dig.— 103. 


17-19.  A  landowner  has  no  right  to  enjoin 
tne  use  of  electricity  as  a  motive  power  to 
propel  cars  along  a  street  railway  in  front 
of  his  premises,  unless  he  can  show  some 
present  injury  to  his  property  from  the  use 
of  such  motive  power.  A  mere  apprehension 
that  injury  may  result  in  the  future  is  not 
enough  to  warrant  the  issuance  of  a  per- 
petual injunction  in  such  case.  Potter  v. 
Saginaw  Union  Street  R.  Co.  83  Mich.  285, 
47  N.  W.  217,^  10:  176 

20.  An  injunction  may  be  granted  against 
a  threatened  trespass,  under  an  unconstitu- 
tional statute,  to  take  lands  for  private  pur- 
poses. Welton  v.  Dickson,  38  Neb.  767,  57 
N.  W.  559,  22:  496 

21.  An  injunction  against  drilling  a  well 
within  152  feet  of  a  dwelling  to  obtain  nat- 
ural gas  needed  for  use  in  a  brick  and  tile 
factory  which  had  been  operated  by  gas  for 
several  years  before  the  residence  was  lo- 
cated there  will  not  be  granted  on  account 
of  the  noise,  stench,  pollution  of  the  air,  and 
the  danger  from  fire,  explosion,  and  light- 
ning that  would  result  from  operating  a  gas 
well  at  that  plaee  or  on  account  of  the  dan- 
ger of  the  overflow  of  water  or  oil  from  the 
well,  at  least  where  it  is  not  certain  that 
any  water,  oil,  or  gas  will  be  found  there, 
and  it  is  not  shown  that  a  gas  well  could 
not  be  so  managed  as  not  to  be  of  more  than 
slight  or  barely  possible  danger  or  annoy- 
ance. Windfall  Mfg.  Co.  v.  Patterson,  148 
Ind.  414,  47  N.  E.  2.  37:  381 
Insolvency  of  defendant. 

See  also  infra,  267,  327,  331. 

22.  While  insolvency  alone  of  the  defend- 
ant may  not  be  sufficient  to  authorize  an  in- 
junction, yet  it  is  an  important  element  in 
many  cases  in  determining  whether  or  not 
a  court  of  chancery  should  act  in  granting 
injunctions.  Carney  v.  Hadley,  32  Fla.  344, 
14  So.  4,  22:  233 

23.  The  insolvency  of  the  defendant  will 
not  be  ground  for  an  injunction  against 
breach  of  a  contract,  which  would  not  other- 
wise give  a  right  to  that  remedy.  Dills  v. 
Doebler,  62  Conn.  366,  26  Atl.  398,      20:  432 

24.  Injunction  may  issue,  at  the  suit  of 
the  owner  of  an  island,  to  compel  the  re- 
moval of  nets  set  in  the  adjoining  waters  in 
such  a  manner  as  to  constitute  a  public 
nuisance,  where  they  interfere  with  the  ac- 
cess to  and  from  the  island,  and  the  one  re- 
sponsible for  them  is  insolvent,  so  that  an 
action  for  damages  would  not  afford  ade- 
quate relief.  Reyburn  v.  Sawyer,  135  N.  C. 
328,  47  S.  E.  761.  65:  930 
Injury  or  inconvenience  to  defendant. 
Effect  on  Right  to  Preliminary  Injunction, 

see  infra,  469. 
See  also  infra,  52. 

25.  A  ])rol)ability  that  more  wrong  will 
be  done  than  prevented  by  an  injunction 
praved  for  will  prevent  granting  it.  Fesler 
V.  Brayton,  145  Ind.  71,  44  N.  E.  37,    32:  578 

26.  An  injunction  will  be  refused  in  the 
exercise  of  the  discretion  of  the  court  when 
it  would  work  an  injury  greater  than  the 
wrmis'  to  1)0  redressed.  Chart  iers  Block 
Coal  Co.  V.  ^klellon,  152  Pa.  280,  25  Atl.  .lOT. 

18:  702 
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27.  An  injunction  cannot  be  refused  be- 
cause more  injury  will  result  from  awarding 
than  from  refusing  it,  if  the  one  asking  for 
it  is  entitled  to  it  as  a  matter  of  right. 
Sullivan  v.  Jones  &  L.  Steel  Co.  208  Pa.  540, 
57  Atl.  1065,  66:  712 

28.  A  grant  of  "a  right  of  way  as  now 
provided  and  ixsed.  from  the  street  to  the 
hall"  on  the  third  floor  over  a  store,  will  not 
be  protected  by  injunction  if,  after  the  hall, 
which  at  that  time  was  u^ed  for  public 
entertainments  of  all  kinds,  has  been  cut 
up  into  four  rooms  and  let  to  six  or  seven 
societies,  some  of  them  secret  societies — 
trades  unions, —  of  mixed  membership 
amounting  in  all  to  from  500  to  1,000,  and 
holding  meetings  from  four  to  six  nights  a 
week,  the  complainants  can,  at  relatively 
small  outlay,  re-establish  on  their  own 
premises  a  stairway  which  formerly  led  to 
the  hall.  The  use,  having  become  oppres- 
sive, will  not  be  enforced  in  equity,  but  re- 
dress must  be  sought  at  law.  McBryde  v. 
Sayer,  86  Ala.  458,  5  So.  791,  3:  861 

29.  An  injunction  will  not  be  refused  to 
restrain  the  diversion  of  water  from  a  mill- 
dam,  to  one  who  has  acted  promptly  in  as- 
serting his  rights,  on  the  ground  that  the 
injury  to  him  from  the  diversion  of  the 
water  will  be  trivial  compared  with  that 
suffered  by  the  persons  seeking  to  make  the 
diversion  in  case  they  are  not  permitted  to 
do  so.  Stock  V.  Jefferson  Twp.  114  Mich. 
357,  72  N.  W.  132,  38:  355 

30.  An  injunction  to  restrain  the  pol- 
lution of  a  stream  by  the  discharge  from 
strawboard  works  of  waste  which  is  deposit- 
ed on  the  bottom  and  along  the  side  of  the 
stream,  throwing  off  noxious  and  offensive 
odors,  injurious  to  health  and  comfort,  ren- 
dering the  water  unfit  for  the  use  of  cattle, 
and  decreasing  the  value  of  plaintiff's  prop- 
erty, will  not  be  denied  because  defendant 
has  expended  a  large  amount  of  money  in 
the  conHtruction  of  its  plant,  and  conducts 
its  business  in  a  careful  and  skilful  manner, 
and  the  discharge  of  waste  into  the  stream 
is  absolutely  necessary  to  the  operation  of 
the  works.  Weston  Paper  Co.  v.  Pope,  1.55 
Ind.  394,  57  N.  E.  719,  .56:  899 

31.  Where  a  landowner  has  permitted  a 
company  operating  a  street  railroad  in  front 
of  his  premises  to  expend  a  large  amount  of 
money  in  puttmg  in  appliances  for  the  pur- 
pose of  operating  the  road  by  electricity 
before  he  files  a  bill  to  prevent  its  using 
electricity  as  a  motive  power,  an  injunction 
will  not  be  issued,  if  the  injury  to  his  prop- 
erty by  means  of  the  use  of  such  motive 
power  will  at  most  be  insignificant  in  com- 
parison with  tliat  which  the  injunction  will 
entail  upon  the  company,  and  he  lias  an 
ade(|uate  ronuMly  at  law  for  the  violation  of 
his  rights.  I'ottor  v.  Saginaw  I'liion  Street 
R.  Co.  83  .Mich.  28.^.  47  X.  W.  217.         10:  170 

32.  P.y  reason  of  the  great  injury  which 
would  fall  upon  a  city  hy  restraining  the 
contiiuious  n^o  (if  its  scwA'^t-  sy>teni.  and 
the  acquiescence  of  riparian  owner-  above 
where  tiie  tide  Ijnws.  where  their  injury  is 
(•oin[)arati\ely  small,  it  wmilil  he  inequitalde 


to  grant  them  an  injunction  against  drain- 
ing sewage  into  the  river.  Grey  ex  rel.  Sim- 
mons V.  Paterson  (N.  J.  Err.  &  App.)  60  N. 
J.  Eq.  385,  45  Atl.  995,  48:  717 

Title  in  dispute. 

As   to   Effect   on   Right   to   Temporary   In- 
junction, see  infra,  462. 

33.  Injunction  to  prevent  irreparable  in- 
jury to  land  may  be  granted,  even  though 
there  is  a  controversy  as  to  title  be'.ween 
the  parties.  Bettman  v.  Harness,  42  W.  Va 
433,  26  S.  E.  271,  36:566 

34.  Whenever  the  complainant's  title  is 
disputed  in  cases  of  trespass,  a  court  of 
equity  will  not  interfere  by  injunction  on 
the  ground  of  multiplicity  of  suits,  until  he 
has  successfully  established  his  title  by  trial 
at  law.  Carney  v.  Hadley,  32  Fla.  344,  14 
So.  4,  22:  233 

35.  An  injunction  against  the  slander  of 
title  of  letters  patent  by  falsely  and  mali- 
ciously charging  infringement,  and  notify- 
ing plaintiff's  prospective  custoriiers  that 
they  will  be  held  responsible  for  using  plain- 
tiff's device,  thereby  injuring  plaintiff's  busi- 
ness by  unfair  competition, — will  not  be 
granted  until  the  question  of  slander  has 
been  determined  in  an  action  at  law.  Flint 
V.  Hutchinson  Smoke  Burner  Co.  110  Mo. 
492,  19  S.  W.  804,  16:  243 
Mutuality  of  remedy. 

36.  Lack  of  mutuality  of  remedy  will  not 
prevent  an  injunction  against  breach  of  a 
contract  to  render  exclusive  services  as  a 
ball  player  because  the  options  of  renewal 
and  of  terminating  the  contract  on  ten  days' 
notice  rest  only  with  the  employer,  where 
such  options  expressly  form  part  of  the 
consideration  for  which  the  compensation  is 
paid, — at  least,  after  the  contract  has  been 
partly  performed.  Philadelphia  Ball  Club 
V.  Lajoie,  202  Pa.  210,  51  Atl.  973,  58:  227 
Mandatory  injunction. 

As    to    Preliminary    Mandatory    Injunction, 

see  infra,  460,  461. 
Decree  for,  see  infra,  513. 
Issuance  without  Notice,  see  infra,  485. 
See  also  supra,  24;  infra.  242,  348,  349. 
For  Editorial  Notes,  see  infra,  IV.  §  5. 

37.  Injunctions  which  are  in  substance 
mandatory — that  is,  requiring  some  act  to 
be  done — may  be  granted  by  the  courts  in 
proper  cases.  Central  Trust  Co.  v.  Moran, 
56  Minn.  188,  57  N.  W.  471,  29:  212 

38.  A  mandatory  injunction  will  not  be 
granted  except  in  extreme  cases,  and  when 
courts  of  law  are  unable  to  afford  adequate 
redress,  or  when  the  injuries  complained  of 
cannot  be  compensated  in  damages.  Post 
V.  Southern  R.  Co.  103  Tenn.  184,  52  S.  W. 
.301.  .55:481 

3S).  An  injunction  prohibiting  members  of 
a  municipal  board  from  meeting  and  act- 
ing without  giving  a  complainant  notice,  and 
))ermitting  him  to  act  with  them,  is  not 
mandatorv.  Lawrence  v.  Ingersoll,  88  Tenn. 
:,2,  12  S.  W.  422,  426,  6:  .308 

40.  A  mandatory  injunction  to  compel  the 
secret  password  of  the  grand  lodge  of  a 
henevolcnt  society  to  be  given  to  a  delegate 
of  a  subordinate  lodge,  and  to  permit  him 
to    participate    in   the    deliberations,    is    not 
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within  the  province  of  a  court  of  equity 
where  it  is  not  shown  that  any  right  of 
property  is  endangered,  although  an  irrepar- 
able injury  may  be  done  to  the  delegate  and 
to  his  lodge  by  excluding  him.  Wellenvoss 
•V.  Grand  Lodge  K.  of  P.  103  Ky.  415,  45  S. 
W.  360,  40:  488 

41.  To  justify  a  mandatory  preliminary 
injunction,  a  clear  case  of  prospective  in- 
jury for  which  the  plaintiff  will  have  no  ade- 
quate remedy  at  ,  law  is  indispensable. 
Gardner  v.  Stroever,  81  Oal.  148,  22  Pac.  483, 

6:  90 

42.  An  injunction  to  compel  the  resto- 
ration of  a  stairway  will  be  granted  in  favor 
of  the  owner  of  an  easement  in  the  use  of 
it,  where  defendant,  after  a  refusal  of  per- 
mission to  change  the  location  of  the  stair- 
way, and  during  the  pendency  of  an  ap- 
peal from  a  decision  denying  an  injunction 
to  restrain  the  threatened  invasion  of  com- 
plainant's easement,  has  proceeded  to  make 
the  change,  with  full  knowledge  of  com- 
plainant's rights  and  the  pendency  of  the 
appeal,  although  the  cost  of  restoring  the 
building  to  its  former  condition  may  be 
greater  than  the  injury  to  complainant. 
Ives  V.  Edison,  124  Mich.  402,  83  N.  W.  120, 

50:  134 

43.  A  mandatory  injunction  for  the  re- 
moval of  a  wall  built  within  a  space  re- 
served by  deed  may  be  ordered,  instead  of 
giving  compensation,  unless  the  injury  is  so 
elight  as  to  be  within  the  maxim  de  minimis, 
— especially  where  the  suit  is  by  the  at- 
torney general  to  enforce  a  public  right. 
Attorney  (ieneral  v.  Algonquin  Club,  153 
Mass.  447,  27  N.  E.  2,  11:  500 

44.  Equity  may  order  the  removal  of  an 
obstruction  to  an  easement, — especially 
when  the  injury  is  continuing  or  permanent. 
Carpenter  v.  Capital  Electric  Co.  178  111.  29, 
52  N.'E.  973,  43:  645 

45.  An  allegation  that  plaintiff  will  be 
damaged  in  a  certain  sum  by  a  building  al- 
ready erected  which  obstructs  his  use  of  a 
road_  without  any  allegation  that  any  other 
or  further  act  to  his  damage  is  threatened, 
or  that  defendant  is  not  responsible  for  that 
sum,  or  that  there  will  be  any  extraordinary 
impediment  in  the  way  of  recovering  that 
sum  by  an  action  at  law, — is  not  sufficient 
to  justify  a  mandatory  injunction.  Gardner 
V.  Stroever,  81  Cal.  148,  22  Pac.  483,      6:  90 

46.  A  mandatory  injunction  to  compel  a 
person  to  distinguish  his  place  of  business 
in  some  mode  or  form  that  shall  bo  a  suffi- 
cient indication  that  it  is  a  different  place 
of  business  from  that  of  a  competitor  should 
be  granted,  where  he  has  imitated  the  build- 
ing of  another  dealer  in  the  same  business 
so  closely  as  to  deceive  customers  and  with 
intent  to  deceive  them,  and  has  omitted  the 
use  of  any  name  or  sign  which  could  desig- 
nate the  true  proprietorship  of  the  store ; 
but  it  would  be  too  stiict  a  rule  to  compel 
him  to  show  the  proprietorsliip  of  his  store. 
Weinstock.  L.  &  Co.  v.  Marks.  10!)  Cal.  529. 
42  Pac.  142.  30:  182 

47.  The  oi)erati()n  of  a  railroad  for  a  term 
of  years  under  a  lease  may  be  required  by 


mandatory  injunction  compelling  the  specific 
performance  of  the  contract  of  lease. 
Schmidt  v.  Louisville  &  N.  R.  Co.  101  Ky. 
441,  41  S.  W.  1015,  38:  809 

48.  A  mandatory  injunction  may  be  issued 
to  compel  a  railroad  company  to  comply 
with  its  duty  to  repair  a  public  street  so 
that  its  usefulness  for  the  public  shall  not 
be  impaired,  and  to  build,  proper  crossings 
over  the  railroad  and  keep  them  in  good  re- 
pair. Moundsville  v.  Ohio  River  R.  Co.  37 
W.  Va.  92,  16  S.  E.  514,  20:  161 

49.  Equity  may  compel  the  continued 
operation  of  a  leased  railroad  during  the 
term  of  the  lease  by  a  mandatory  injunc- 
tion, which  is  in  fact  a  decree  of  specific 
performance,  as  the  remedy  at  law  would  be 
neither  complete  nor  adequate.  Southern  R. 
Co.  V.  Franklin  &  P.  R.  Co.  96  Va.  693,  32 
S.  E.  485,  44:  297 

50.  The  existence  of  the  right  to  an  ac- 
tion at  law  for  damages  for  the  refusal 
of  a  railroad  company  to  furnish  a  shipper 
facilities  equal  to  those  furnished  to  othfers 
will  not  prevent  the  issuance  of  a  manda- 
tory injunction  requiring  it  to  do  so. 
Louisville  &  N.  R.  Co.  v.  Pittsburgh  &  K. 
Coal  Co.  Ill  Ky.  960,  64  S.  W.  969,      55:  601 

51.  A  mandatory  injunction  to  compel  the 
removal  of  an  electric  light  pole  may  be 
granted  when  the  pole  is  placed  in  front  of 
the  plaintiff's  property  without  necessity 
therefor,  for  the  purpose  of  annoying  him 
and  to  injure  and  depreciate  the  value  of 
his  property.  Snyder  v.  Fort  Madison 
Street  R.  Co.  105  Iowa,  284,  75  N.  W.  179, 

41 :  345 

52.  The  restoration  of  leased  premises  to 
their  former  condition  will  not  be  compelled 
by  mandatory  injunction,  after  the  owner, 
believing  he  had  a  right  to  do  so,  has  con- 
structed a  vault  in  a  small  portion  of  the 
basement,  the  removal  of  which  would  cost 
him  about  $3,500  besides  causing  him  great 
inconvenience  and  loss  in  business,  while  the 
tenant,  whose  lease  will  expire  in  about  one 
year  and  a  half,  can  be  as  well  accommodat- 
ed by  giving  him,  in  addition  to  full  com- 
pensation for  his  injuries,  an  equal  or  larger 
space  on  the  other  side  of  the  basement, 
which  is  ottered  him  by  the  owner.  Lynch 
V.  Union  Inst,  for  Sav.  159  Mass.  306,  34  N. 
E.  364,  20:  842 

53.  ^laudatory  injunction  will  be  granted 
to  compel  the  removal  of  governors  illegally 
placed  on  gas  meters  without  the  consent  of 
the  gas  company  which  owns  them.  Con- 
solidated Gas  Co.  V.  Blondell,  89  Md.  732,  43 
Atl.  817,  46:  187 

54.  A  mandatory  injunction  may  be 
awarded  to  compel  the  removal  of  dams 
which  have  wrongfully  diverted  water  onto 
plaintiff's  property,  the  effect  of  which  will 
be  to  destroy  trees  and  cut  gulches,  although 
the  plaintiff  has  not  established  his  right 
to  damages  by  verdict  of  jurv  or  finding  of 
court.  Allen  v.  Stowell.  145  Cal.  666,  7!) 
Pac.  371,  68:  223 

55.  Opi>ortunity  to  acquire  the  easement 
of  an  abutting  owner  by  agreement  or  con- 
demnation mav  be  given  before  making  an 
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injunction  mandatory  against  an  unauthor- 
ized approach  of  a  bridge  which  is  in  daily 
use  by  a  large  number  of  electric  cars,  wag- 
ons, and  foot  passengers.  Willamette  Iron 
Works  V.  Oregon  R,  &  Nav.  Co.  26  Or.  224, 
37  Pac.  1016,  29:  88 

Personal  rights  in  general. 
Violation  of  Contract  as  to  Publication  of 

Photograph,  see  infra,  74. 
For  Editorial  Notes,  see  infra,  IV.  §  1. 

56.  The  jurisdiction  of  equity  to  grant  in- 
junctions is  founded  on  rights  of  property, 
and  does  not  extend  to  a  matter  affecting  an 
exclusively  personal  right.  Corliss  v.  E.  W. 
Walker  Co.  57  Fed.  434,  64  Fed.  280,    31:  283 

57.  Wrongful  acts  for  tlie  prevention  of 
which  injunctions  will  be  granted  are  those 
which  affect  property  or  its  healthful  and 
beneficial  use,  and  never  those  which  affect 
reputation  merely.  Mead  v.  Stirling,  62 
Conn.  586,  27  Atl.  591,  23:  227 

58.  An  injunction  against  the  use  of  the 
name  and  portrait  of  a  deceased  person  on 
a  cigar  label  cannot  be  granted  at  the  suit 
of  his  widow,  as  the  injury  to  the  feelings 
in  such  case  is  not  one  which  the  law  can 
redress.  Atkinson  v.  John  E.  Doherty  &  Co. 
121  Mich.  372,  80  N.  W.  285,  46:219 

59.  An  injunction  is  the  proper  remedy  to 
protect  a  person's  standing  in  the  com- 
munity and  prevent  an  injury,  for  which 
there  is  no  adequate  remedy  at  law,  by  an 
attempt  of  a  tribunal  without  jurisdiction 
to  expel  him  from  a  church.  Hatfield  v.  De- 
Long,  156  Ind.  207,  59  X.  E.  483,  51:  751 

60.  An  injunction  against  the  employment 
of  detectives  to  follow  and  watch  a  person, 
causing  him  annoyance  and  inconvenience, 
interfering  with  his  social  intercourse  and 
business,  and  causing  suspicions  which  dam- 
age his  financial  credit,  will  not  be  granted, 
as  there  is  an  adequate  remedv  at  law. 
Chappell  v.  Stewart,  82  Md.  323,  33  Atl.  542, 

37:  783 
Publication  likely  to  influence  pending  trial. 
For  Editorial  Notes,  see  infra,  IV.  §  1. 

61.  The  production  in  a  theater  of  a  play 
based  upon  the  facts  of  a  criminal  case  then 
on  trial,  although  it  may  interfere  with  the 
administration  of  justice  and  deprive  the  ac- 
cused of  a  fair  trial,  and  may  constitute  a 
punishable  contempt,  cannot  be  restrained 
by  injunction,  under  Cal.  Const,  art.  1,  §  9, 
declaring  that  "every  citizen  may  freely 
speak,  write,  and  publish  his  sentiments  on 
all  subjects,  being  responsible  for  the  abuse 
of  that  right."  Dailev  v.  San  Francisco 
Super.  Ct.  112  Cal.  94,  44  Pac.  458,  32:  273 
Making  statue,  bust,  or  memorial  of  de- 
ceased person. 

62.  There  is  no  such  real  mental  distress 
or  injury  as  will  jiistif}'  equity  in  enjoining 
a  violation  of  the  right  of  ]n'i\acy  by  mak- 
ing a  statue  of  one  of  ]>laiiitill".s  relatives, 
if  the  fafts  fail  to  furnish  any  clear  or  sure 
foundation  for  a  rcasmialile  man  to  claim 
that  any  injuiy  tn  lii-  fcfjinc;'-  has  Iveen  or 
\\()u]il  lie  f-an-ed  hv  the  artimi  taken  or  to 
be  taken  liv  (!i-r"e'!f!ai: l ,  Scliiivlei-  v.  ("iirtis. 
147  X.  N'.  -l':i].  12  \.  i;,  2-1.  '.]]  -.  2S() 

63.  Ennneoui  elaiin-   re~|icrtinLr  the   serv- 


ices of  a  deceased  person  in  whose  honor 
persons  are  seeking  to  erect  a  memorial, 
which  cause  adverse  newspaper  comment, 
furnish  no  ground  for  injunction  against  the 
memorial  in  favor  of  her  relatives,  who  have 
made  no  attempt  to  rectify  the  error.        Id. 

64.  Relatives  of  a  deceased  person  cannot 
enjoin  the  erection  of  a  memorial  to  her  be- 
cause the  work  is  undertaken  without  their 
consent  by  strangers,  if  there  is  an  honest 
purpose  to  do  honor  to  her,  which  is  carried 
out  in  an  appropriate  and  orderly  manner 
by   reputable   individuals.  Id. 

65.  That  the  erection  of  a  statue  in  his 
honor  would  have  been  disagreeable  to  a 
person's  ancestor  in  his  lifetime  is  not  a 
sufficient  cause  for  real  mental  injury  or  dis- 
tress to  sucn  person  because  of  the  erection 
of  such  statue  after  such  ancestor's  death, 
to  entitle  such  person  to  enjoin  such  erec- 
tion. Id. 

66.  The  making  of  a  bust  of  a  deceased 
person  will  not  be  enjoined  on  the  ground 
of  fraud  upon  the  public  because  no  likeness 
of  her  is  accessible  for  a  model,  if  the  idea 
of  actual  likeness  has  been  abandoned  and 
the  bust  is  to  be  made  an  ideal  one, — at 
least  where  no  fraudulent  intent  is  shown. 

Id. 

67.  No  ground  for  enjoining  the  making 
by  a  woman's  society  of  a  bust  of  a  -de- 
ceased woman,  in  favor  of  her  descendants, 
is  shown  by  the  fact  that  the  same  society 
contemplates  the  exhibition  of  the  bust  in 
the  same  room  of  a  public  fair  building  in 
which  they  are  to  exhibit  one  of  another  wo- 
man with  whose  objects  and  work  the  an- 
cestor had  no  sympathy,  if  the  two  busts 
are  designed  to  represent  totally  distinct 
classes  of  persons.  Id. 
To  restrain  husband  from  interfering  with 

wife's  property.  « 

68.  A  husband  may  be  enjoined,  in  a  suit 
which  does  not  seek  the  dissolution  of  the 
marriage,  from  further  interference  with  his 
wife's  separate  estate,  notwithstanding  the 
statute  gives  him  the  sole  management  of  it 
during  marriage,  where  he  refuses  to  sup- 
port her,  and  so  diverts  the  income  of  her 
property  as  to  deprive  her  of  the  benefit 
which  the  law  entitles  her  to  receive  there- 
from through  his  management.  Dority  v. 
Dority,  96  Tex.  215,  71  S.  W.  950,        60:  941 

69.  An  injunction  to  prevent  a  husband 
from  going  into  hia  wife's  dwelling  house 
and  eating  and  sleeping  therein,  over  her 
protest  and  against  her  consent,  may  be 
granted  pending  a  meritorious  suit  by  her 
for  divorce  on  the  ground  of  cruel  treatment 
and  habitual  intoxication.  Lyon  v.  Lyon, 
102  Ga.  453,  31  S.  E.  34,  42:  194 
Against  transfer  or  collection  of  note. 

See  also  infra,  107. 

For  Editorial  Notes,  see  infra,  IV.  §  7. 

70.  A  court  of  equity  has  no  jurisdiction 
to  enjoin  the  transfer  or  collection  of  a  note 
which  is  void  by  reason  of  a  material  alter- 
ation, sinep  the  maker  has  an  adequate  rem- 
edv at  law.  Kiiid^son  v.  First  Nat.  Bank, 
44' Neb.  (;22.  02  N.  W.  1078,  28:  577 
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To  prevent  traflSc  in  tickets  by  ticket  brok- 
ers. 

To  Prevent  Breach  of  Agreement  not  to 
Transfer  Ticket,  see  infra,  80. 

See  also  supra,  25. 

71.  Equity  has  jurisdiction  to  enjoin 
ticket  brokers  from  trafficking  in  nontrans- 
ferable railroad  tickets  where  there  is  no 
adequate  remedy  at  law  because  of  their  in- 
solvency and  the  frauds  which,  by  such 
traffic,  will  be  perpetrated  upon  the  rail- 
roads and  innocent  purchasers  of  tickets 
which  cannot  be  used,  and  because  of  the 
many  suits  which  would  be  necessary  if  an 
attempt  should  be  made  to  recover  the 
damages  in  each  case  separately.  Schubach 
v.  McDonald,  179  Mo.  163,  78  S.  W.  1020, 

65:  136 
By  taxpayer  to  prevent  removal  of  taxable 

property. 
By    Taxpayer    against    Public    Officers,    see 

infra,  I.  j. 
Against  Taxes  or  Assessments,  see  infra,  I. 

k. 
See  also  infra,  249. 

72.  An  injunction  against  the  removal  of 
a  building  from  a  town  until  the  bonded  and 
warranted  indebtedness  of  the  town  shall 
be  paid  cannot  be  granted  at  the  suit  of 
taxpayers  on  the  ground  that  its  removal 
will  so  far  diminish  the  taxable  property  of 
the  town  as  to  render  it  difficult  for  the 
town  to  meet  its  current  expenses  and  the 
principal  and  interest  of  its  indebtedness, 
and  impose  an  excessive  burden  of  taxation 
on  the  remaining  taxpayers.  St.  Lawrence 
V.  Gross,  12  S.  D.  350,  81  N.  W.  640,    47:  572 

b.  Contract  Rights. 

Mandatory  Injunction,  see  supra,  47,  49. 

Municipal  Contracts,  see  infra,  343-347. 

Inconvenience  to  Defendant  as  Ground  for 
Denying  Relief,  see  supra,  28. 

Lack  of  Mutuality  of  Remedy,  see  supra,  36. 

Restraining  U^nion  Men  from  Enticing  Em- 
ployees to  Violate  Contract,  see  infra, 
140. 

Insolvency  of  Defendant  as  Ground  for  Re- 
straining Breach,  see  infra,  23. 

To  Enforce  Ball  Player's  Contract,  see  Con- 
tracts, 362. 

Conflict  of  Jurisdiction  as  to,  see  Courts, 
409,  411. 

As  to  Rates  for  Gas,  see  Equity,  66. 

Lack  of  Mutuality  Preventing  Injunctive 
Relief,  see  Equity.  86. 

Against  Letting  Public  Contract  to  Other 
than  Lowest  Bidder,  see  Parties,  80. 

Action  by  Municipality  to  Enjoin  Breach, 
see  Parties,  29. 

Parties  to  Action  to  Enjoin  Collection  of 
Subscription  to  Stock,  see  Parties,  158. 

By  Subscriber  against  Removal  of  Machin- 
ery from  Factory,  see  Subscription. 

For  Editorial  Notes,  see  infra,  IV.  §§  5-8. 

73.  Although  equity  will  not  ordinarily 
attempt  to  enforce  contracts  which  cannot 
be  carried  out  by  the  machinery  of  a  court, 
it  may  nevertheless  practically  accomplish 
the  same  end  by  enjoining  the  breach  of  a 


negative  promise;  and  this  will  be  done 
whenever  the  contract  is  one  of  which  the 
court  would  decree  specific  performance  if 
by  such  decree  its  obsei-vance  by  the  party 
refusing  to  perform  could  be  practically 
enforced.  Metropolitan  Exhibition  Co.  v. 
Ewing,  42  Fed.  198,  7:  381 

74.  The  use  of  plates  made  from  a  picture 
or  photograph,  for  insertion  in  a  publica- 
tion, will  be  enjoined  where  the  pictures 
were  obtained  on  conditions  which  have  not 
been  complied  with,  as  the  publication 
would  be  a  violation  of  confidence,  or  breach 
of  contract.  Corliss  v.  E.  W.  Walker  Co. 
57  Fed.  434.  64  Fed.  280,  31:  283 

75.  A  perpetual  injunction  may  be  grant- 
ed against  the  execution  of  a  contract  for 
the  care  of  a  person  having  leprosy,  when  its 
tendency  is  not  to  protect  the  community 
but  to  cause  a  dissemination  of  the  disease. 
Baltimore  v.  Fairfield  Improv.  Co.  87  Md. 
352,  39  Atl.  1081,  40:  494 

76.  Injunction  will  lie  to  prevent  a  gas 
company  which  has  laid  its  mains  in  a  city 
street  from  violating  its  contract  as  to 
maximum  rates  which  it  will  charge.  Mun- 
cie  Natural  Gas  Co.  v.  Muncie,  160  Ind.  97, 
66  N.  E.  436,  60:  822 

77.  An  injunction  is  the  proper  remedy  to 
prevent  the  breach  of  a  contract  between 
merchants  for  closing  their  places  of  busi- 
ness at  a  certain  hour  each  day,  since  it  la 
necessary  in  order  to  prevent  a  multiplicity 
of  actions  or  to  prevent  a  repeated  and  re- 
curring cause  of  action.  Stovall  v.  Mc- 
Cutchen,  107  Ky.  577,  54  S.  W.  969,     47:  287 

78.  An  injunction  against  the  proprietor 
of  a  theater  will  not  be  granted  to  prevent 
his  breach  of  a  contract  to  furnish  the 
theater  and  its  equipment,  including  light, 
heat,  music,  ushers,  etc.,  to  the  manager 
of  a  company  for  a  certain  time,  and  to 
prevent  him  from  furnishing  the  theater  to 
a  rival  company  during  that  period,  nor 
can  the  contract  be  partly  enforced  by  in- 
junction limited  to  the  uee  of  the  building 
and  furnishings.  Welty  v.  Jacobs,  171  111. 
624,  49  N.  E.  723,  40:  98 

79.  An  injunction  against  the  violation  of 
a  contract  by  a  lessee  not  to  sell  any  beer 
except  that  of  a  certain  company  which  was 
not  a  party  to  the  lease  may  be  had  at  the 
suit  of  such  company,  since  the  remedy  at 
law  would  be  inadequate.  Ferris  v.  Amer- 
ican Brewing  Co.  155  Ind.  639,  58  N.  E.  701, 

52:  305 

80.  A  court  of  equity  has  jurisdiction  to 
enjoin  ticket  brokers  from  disposing  of,  or 
attempting  to  transfer,  tickets  which  they 
have  purchased  with  notice  from  persons 
who  agreed  that  they  should  not  be  trans- 
ferred. Schubach  v.  McDonald,  179  Mo.  163, 
78  S.  W.  1020,  65:  136 

81.  A  water  company's  compliance  with 
the  conditions  of  its  contract  is  not  a  con- 
dition of  its  right  to  relief  by  injunction 
against  interference  with  the  contract  by 
city  ordinances,  where  the  contract  has  not 
been  forfeited  and  canceled,  but  remains 
valid.  Aiiua  Pura  Co.  v.  Las  Vegas,  10  N. 
M.  6,  60  Pac.  208,  50:  224 
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82.  That  a  private  corporation  to  whom 
municipal  authorities  have  granted  land  set 
apart  for  a  public  burying  ground  has 
entered  into  contract  and  bond  to  make 
improvements  thereon,  in  accordance  with 
which  it  has  expended  money,  will  give  it 
no  right  to  enjoin  interference  by  the  mu- 
nicipality with  its  enjoj  nient  of  the  prop- 
erty, if  the  grant  was  made  without  au- 
thority. La  Societa  Italiana  Di  Mutua 
Beneficienza  v.  San  Francisco,  131  Cal.  169, 
63  Pac.  174,  53:  382 

83.  Persons  who  have  contracted  for  water 
for  irrigation  purposes  are  entitled  to  a 
hearing  upon  the  question  whether  or  not 
their  lands  are  entitled  to  water  for  that 
purpose,  before  the  performance  of  the  con- 
tract can  be  enjoined  on  the  ground  that 
they  are  not  entitled  to  the  water.  Wat- 
kins  Land  Co.  v.  Clements,  98  Tex.  578,  86 
S.  W.  733,  70:  964 
Illegal  contracts. 

Restraining  Foreclosure  by  Legal  Proceed- 
ings, see  infra,  271. 

Effect  of  Commencement  of  Work  under,  see 
Action  or  Suit,  43. 

Against  Withdrawal  of  Margins  by  Broker, 
see  Equity,  74. 

See  also  infra,  225. 

For  Editorial  Notes,  see  infra,  IV.  §  8. 

84.  Equity  will  not  interfere  to  enjoin  one 
with  whom  margins  have  been  deposited  in 
a  stock-gambling  transaction  from  violating 
his  agreement  to  keep  them  upon  deposit  in 
a  bank  until  the  transaction  is  closed,  and 
prevent  his  withdrawing  them  from  the 
bank,  although  he  intends  to  remove  the 
funds  from  the  state,  and  thereby  defraud 
the  complainant.  Baxter  v.  Deneen,  98  Md. 
181.  57  Atl.  601,  64:  949 
Contracts  for  personal  service. 

For  Editorial  Notes,  see  infra.  IV.  §  6. 

85.  Injunction  will  issue  to  prevent  a 
baseball  player  from  violating  his  contract 
to  serve  a  certain  organization  for  a  stipu- 
lated time,  during  which  he  is  not  to  play 
for  any  other  club,  where  he  is  an  expert 
player,  has  been  with  the  organization  suf- 
ficiently long  to  have  become  thoroughlj' 
familiar  with  the  team  work,  and  is  a  most 
attractive  drawing  card  for  the  public  be- 
cause of  his  great  reputation  for  ability  in 
the  position  which  he  fill>.  Philadelphia 
Ball  Club  V.  Lajoie.  202  Pa.  210,  .51  Atl.  973. 

58:  227 

86.  A  contract  giving  the  control  and 
management  of  a  nows])aper  for  a  term  of 
years  to  an  editor  and  manager  is  not  such 
a  contract  for  inpic  jicrsonal  services  or 
simple  employment  that  he  cannot  have  an 
injunction  against  the  denial  of  his  contract 
right.  .Tones  v.  Williams.  1.30  Mo.  1,  39  S. 
W.  480,  40  S.  \\'.  :?.-);i.  37:  082 

87.  An  action   for  (laninc:cs  is  not  an  ade- 
quate remedy  iit    law  which   will  preclude  :in 
injiincliDn   ;iL;;iin~t    Lieacli   of  a   contract  giv- 
in^r  n  ]ier-oii  the  id^lit   1o  edit   ami  mnnau-e  a  ' 
Jiew.-paper    acci ii'dini:    to    jiis    (,wii    judLnneiir  j 
for  a   term   of  y.-ais.  when   tlie  contract    wa- 
collided    with    a    |iiirclia-e   (,f   -to(l<    in    whi(di  I 
he   invested   his   entire   cai)ital,  and   the  con- 


trol and  management  of  the  paper  was  to 
him   the  chief  inducement  to  the  contract. 

Id. 

88.  Impossibility  of  obtaining  equivalent 
service  is  not  necessary  to  support  an  in- 
junction against  breach  of  a  contract  to 
render  personal  services  exclusively  to  plain- 
tiff; it  being  sufficient  if  no  certain  pe- 
cuniary standard  exists  for  the  measure- 
ment of  the  damages.  Philadelphia  Ball 
Club  v.  Lajoie,  202  Pa.  210,  51  Atl.  973, 

58:  227 

891  Where  a  contract  stipulates  for  special, 
unique,  or  extraordinary  personal  services 
such  as  involve  special  merit,  skill,  knowl- 
edge, or  ability,  so  that  in  case  of  default 
the  same  services  could  not  be  easily  ob- 
tained from  others  or  be  compensated  in 
damages  at  law,  an  injunction  may  be 
granted  to  prevent  performance  of  such 
services  for  a  third  party;  but  not  if  such 
services  be  ordinary,  without  special  merit, 
and  such  as  could  be  easily  supplied,  with- 
out much  difficulty  or  expense.  Cort  v.  Las- 
sard,  18  Or.  221,  22  Pac.  1054,  6:  653 

90.  The  n^ative  enforcement  of  a  con- 
tract for  personal  services  by  an  injunction 
will  not  be  made  where  the  services  are  not 
purely  intellectual,  peculiar,  or  individual 
in  their  character.  William  Rogers  Mfg.  Co. 
V.  Rogers,  58  Conn.  356,  20  Atl.  467,    7:  779 

91.  A  contract  for  the  employment  of  a 
person  for  such  services  as  shall  be  devolved 
upon  him  by  the  general  manager  of  the 
business,  including  such  duties  as  traveling 
or  acting  as  secretary  or  other  officer  of  the 
company,  if  required  of  him,  does  not  show 
that  his  services  are  so  peculiar  or  individual 
that  they  cannot  be  performed  by  any 
person  of  ordinary  intelligence  and  fair 
learning,  so  as  to  authorize  an  injunction  in 
aid  of  the  specific  performance  of  the  con- 
tract. Id. 
Contracts  not  to  divulge  trade  secrets. 

As  to  Wrongful  Appropriation  of  Secret  In- 
formation in  Absence  of  Contract,  see 
infra,  125-128. 

See  also  infra,  100. 

For  Editorial  Notes,  see  infra,  IV.   §  4. 

92.  An  employee  whb  has  learned  trade 
secrets  from  his  employer  under  the  agree- 
ment, express  or  implie<l,  that  he  will  not 
make  u.se  of  them  for  his  own  benefit  or 
communicate  them  to  strangers,  will  be  en- 
joined from  breaking  his  agreement.  O.  & 
W.  Thum  Co.  V.  Tloczynski,  114  Mich,  149, 
72  N.  W.  140,  38:  200 

93.  One  who  is  under  an  express  contract, 
or  a  contract  implied  from  a  confidential 
relation,  not  to  disclose  a  trade  secret,  will 
be  enjoined  from  disclosing  the  same.  Stone 
V,  Coss  (N.  .T,  Err.  &  App.)  65  N.  J.  Eq.  756, 
5.)  Atl.  736,  63:  344 

94.  Persons  who  induce  another  to  dis- 
( lose  a  trade  secret,  knowing  of  his  contract 
not  to  disclose  it.  or  knowing  that  his  dis- 
(losiire  is  in  violation  of  the  confidence  re- 
|io>e(l  in  him,  will  be  enjoined  from  making 
any  use  of  the  information  so  obtained,  al- 
tliouLrh  they  might  have  reached  the  same 
result  independentlj'  by  their  own  experi- 
ments or   efforts.  Id. 
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95.  The  disclosure  of  a  trade  secret,  neces- 
sarily made  to  the  court  by  complainants 
in  an  action  to  enjoin  its  publication  or  use 
by  others,  does  not  deprive  the  complainants 
of  their  right  to  the  injunction.  Id. 
Contracts  not  to  engage  in  or  aid  compet- 
ing business. 

96.  An  agreement  by  an  employee  not  to 
allow  his  name  to  be  used  in  any  business 
similar  to  that  of  his  employer  will  not,  if 
the  latter  does  not  own  the  name  as  a 
trademark,  authorize  an  injunction  against 
his  engaging  with  his  employer's  competitor, 
and  allowing  him  the  use  of  his  name,  at 
least  if  it  is  not  shown  that  the  employer 
uses,  or  is  entitled  to  use,  such  name,  or 
that  the  use  of  it  by  rivals  would  do  him 
some  special  injury.  William  Rogers  Mfg. 
Co.  V.  Rogers,  58  Conn.  356,  20  Atl.  467, 

7:779 

97.  An  injunction  to  prevent  a  person 
from  resuming  the  practice  of  dentistry  in  a 
certain  city  without  the  payment  of  a  sum 
fixed  upon  by  a  contract  between  him  and  a 
former  associate,  which  expressly  gave  him 
the  right  to  engage  in  business  there  upon 
the  payment  of  the  said  sum,  will  not  be 
granted.  Dills  v.  Doebler,  62  Conn,  366.  26 
Atl.  398,  20:  432 

98.  Naming  a  penalty  for  practising  medi- 
cine in  a  certain  district  in  violation  of  an 
agreement  not  to  practise  there  within  ten 
years  will  not  prevent  an  injunction  against 
such  violation,  where  an  action  at  law  would 
be  a  wholly  inadequate  remedv.  Wilkinson 
v.  Colley,  164  Pa.  35,  30  Atl.  286,  26:  114 

99.  No  public  policy  is  violated  in  en- 
joining an  employee  of  a  glucose  manufac- 
turer from  violating  his  contract  not  to 
enter  the  employ  of  a  rival  manufacturer 
during  the  term  of  his  employment,  where 
the  employer  is  willing  to  retain  him  at  the 
agreed  compensation  for  the  entire  period. 
Harrison  v.  Glucose  Sugar  Refining  Co.  .53  C 
C.  A.  484,   116  Fed.  304,  .58:  915 

100.  An  employee  oi  a  glucose  manufac- 
turer, knowing  the  secret  processes  of  the 
business,  will  be  enjoined  from  violating  his 
contract  not  to  enter  the  employ  of  a  rival 
manufacturer  during  his  term  of  employ- 
ment, by  superintending  for  an  intending 
rival  the  construction  of  works  and  the 
manfacture  therein  of  glucose,  with  a  view 
to  competition  with  his  employer.  Id. 

101.  An  injunction  will  lie  to  prevent  a 
department  store  from  violating  its  con- 
tract with  one  occupying  floor  space  for  the 
sale  of  a  particular  article  not  to  allow  to 
be  sold  on  the  premises  dviring  the  duration 
of  the  contract  any  other  make  of  such 
article.  Standard  Fashion  Co.  v.  Siegol- 
Cooper  Co.  157  N.  Y.  60.  51  X.  E.  408.  43:  854 

102.  An  iTijunction  will  be  granted  to  re- 
sitrain  one  of  the  former  niombers  of  a  part- 
nership, each  of  whom.  u])on  a  sale  of  the 
business  and  its  good  wiil.  bound  himself  in 
the  act  of  sale  not  to  engage  directly  or  in- 
directly in  a  competitive  business  within  a 
certain  city  for  a  certain  period  of  time, 
from  contiiuiing  in  a  rival  business  into 
which  he  has  entered  in  violation  of  bis  cnn- 
tract ;  and  he  cannot  set  up  in  justification 


of  his  act  that  he  was  released  from  his 
obligation  by  the  fact  tnat  the  purchasers 
had  orally  agreed,  as  a  consideration  of 
his  promise  not  to  engage  in  a  rival  busi- 
ness, to  employ  him  for  a  period  longer  than 
that  during  which  he  had  bound  himself  not 
to  enter  a  competitive  business,  and  had 
wrongfully  discharged  him  before  the 
termination  of  such  period,  since  the  ques- 
tion of  the  wrongfulness  of  his  discharge, 
and,  if  wrongful,  whether  it  released  him 
from  his  obligation,  must  be  determined  in 
other  proceedings.  Eugene  Dietzgen  Co.  v. 
Kokosky,  113  La.  449,  37  So.  24,  66:  503 

103.  The  issuance  of  an  injunction  against 
violation  of  his  agreement  not  to  engage 
again  individually  in  the  business  cannot  be 
prevented  on  the  ground  that  the  contract 
tends  to  create  a  monopoly,  by  a  manufac- 
turer who  for  mutual  advantage  unites  with 
other  manufacturers  of  the  same  product  in 
a  combination  of  stocks,  machinery,  ac- 
counts, and  good  will,  and  the  formation  of 
a  corporation  to  operate  the  combined  busi- 
ness. Oakdale  Mfg.  Co.  v.  Garst,  18  R.  I. 
484,  28  Atl.  973,  23:  639 
Contracts    or    covenants    relating    to    real 

•    property. 
Extra   Allowance   of   Costs,   see   Costs   and 

Fees,  42. 
Against  Landlord's  Interference  with  Use  of 

Premises,  see  Equity,  71. 
See  also  supra,  79. 
For  Editorial  Notes,  see  infra,  IV.  §§9,  10. 

104.  The  fact  that  most  of  the  premises 
in  the  locality  are  no  longer  kept  for  resi- 
dences will  not  deprive  a  person  who  still 
resides  there,  and  who  has  done  or  omitted 
nothing  Avhich  would  defeat  the  right,  of  the 
right  to  enforce  a  restriction  in  an  agree- 
ment against  business  'injurious  or  of- 
fensive to  the  neighboring  inhabitants." 
Rowland  v.  Miller,  139  N.  Y.  93,  34  N.  E. 
765,  22:  182 

105.  A  vendor  of  village  premises  upon 
condition  that  no  intoxicating  liquors  shall 
be  sold  thereon  cannot  maintain  a  suit  to 
enjoin  the  sale  of  such  liquor  in  violation 
of  such  condition,  where  he  has  subsequent- 
ly sold  adjoining  premises  without  restric- 
tion, and  such  adjoining  premises  have  been 
and  are  used  for  the  sale  of  liquor,  since 
such  restrictions  are  sustained  upon  the 
theory  that  a  person  has  the  right  in  dis- 
posing of  his  property  to  jjrevent  such  a  use 
iiy  the  grantee  as  may  diminish  the  value 
of  remaining  land  or  impair  its  eligibility 
for  other  uses;  and  the  fact  that  the  omis- 
sion of  a  restriction  in  the  subsequent  deed 
was  a  mistake  will  not  affect  the  result. 
.Tenks  v.  Pawlowski.  98  :\Iich.  110,  56  N.  W. 
1105.  22:  863 

106.  Contracts  coTiceruing  real  estate,  cre- 
ating or  securing  a  charge  or  restriction 
ii|)OTi  it.  can  be  enforced  by  injunction,  not 
only  between  the  immediate  parties,  but 
also  against  their  heirs,  devisees,  voluntary 
griuiteos,  and  tlieir  vendees  witli  notice,  even 
when  the  contracts  are  not  technically  cove- 
nants )-unnin<r  with  the  land.  ?>Ii'ldlotown 
V.  Ncwiiort  I'lospital.  10  R.  1.  .310.  15  Atl. 
son.  1:  191 
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c  Transfer  or  Disposition  of  Property. 

Against  Transfer  or  Collection  of  Note,  see 

supra,  70. 
As  to  Preliminary  Injunction,  see  infra,  459. 
On  Creditors'  Bill,  see  Creditors'  Bill,  20. 
See  also  supra,  90. 
For  Editorial  Notes,  see  infra,  IV.  §  7. 

107.  The  fact  that  a  party  is  apprehensive 
that  his  witnesses  by  whom  he  expects  to 
establish  his  defense  against  a  note  may  die 
or  move  away  is  not  sufficient  ground  for 
an  injunction  against  the  negotiation  of  the 
instrument,  where  the  statute  provides  for 
perpetuating  their  testimony.  Erickson  v. 
First  Nat.  Bank,  44  Neb.  622,  62  N.  W.  1078, 

28:  577 

108.  A  creditor  who  has  taken  security  for 
his  debt  will  not,  before  being  permitted  to 
protect  such  security- by  injunction,  be  re- 
quired either  to  prosecute  the  debtor  to  in- 
solvency, or  to  affirmatively  show  that  such 
debtor  is  insolvent.  Miller  v.  Cook,  135  111. 
190,  25  N.  E.  756,  10:  292 

109.  A  mortgagee  will  have  the  security  of 
his  lien  protected  by  injunction.  Betz  v. 
Verner  {N.  J.  Err.  &  App.)  46  N.  J.  Eq.  256, 
19  Atl.  206,  7:  630 

d.  Illegal  or  Tortious  Acts;  Crimes. 

^landatory  Injunction,  see  supra,  50. 

Anticipated  Injury  from  Prospective  Nui- 
sance, see  supra,  18,  19. 

Insolvency  as  Ground  for  Restraining  Nui- 
sance, see  infra,  24. 

Against  Claiming  Patent,  see  infra,  428,  429. 

Against  Scalpers,  see  supra,  71. 

Against  Malicious  Erection  of  Fence,  see 
Buildings,  45. 

Against  Nuisance  Generally,  see  Nuisances, 
II.,  and  also  infra,  IV.  §§  12-14. 

Against  Placing  Governor  on  Gas  Meter,  see 
Estoppel,  156. 

Against  Unlawful  Destruction  of  Fish,  see 
Fisheries,  11. 

Against  Keeping  Horses  in  Stable  without 
License,  see  Stable. 

Jurisdiction  of  Equity  in  Case  of  Malicious 
Criticism,    see   Equity.   37. 

For  Editorial  Notes,' see  infra,  IV.  §§  3,  4. 

110.  An  injunction  is  the  proper  remedy 
to  prevent  the  operation  of  a  ferry  to  the 
injury  of  one  who  has  an  exclusive  ferry 
franchise.  Patterson  v.  Wollmann,  5  N.  D. 
608.  67  N.  W.  1040,  33:  536 

111.  Equity  will  not  enjoin  one  who  has 
been  agent  of  an  insurance  association,  after 
the  termination  of  the  agency,  from  using 
any  legitimate  means  to  influence  policy 
holders  of  the  association  to  forfeit  their 
policies  or  transfer  tlieir  insuranre  to  an- 
otlier  association  or  company,  wlien  tliere 
is  no  contractual  restraint  frmu  iloiiicr  these 
thinrrs.  and  wlicii.  by  so  dnin',;'.  lie  violates 
no  business  secret  or  trust  \\liirli  ha-^  been 
repr>~(Ml  in  liim  because  nf  lii>  relation  as 
a'jeiit.      '-^teiii  V.  Natiuiial  T.iti'  .\--n.  in.";  Ca. 

:^-2i.  :i2  s,  ]•;.  ni.-).  4r,:  ].-,() 

112.  Atl  iniuiu/tidii  may  i>~ue  aa'aiiist 
false  and  malicious  claims  of  title  to  a  pat- 


ent, with  threats  of  infringement  suits 
against  the  customers  of  a  competitor, — at 
least  where  the  defendant  is  insolvent. 
Shoemaker  v.  South  Bend  Spark  Arrester 
Co.  135  Ind.  471,  35  N.  E.  280,  22:  332 

113.  A  court  of  equity  will  never  lend  its 
aid,  by  injunction,  to  restrain  the  libeling 
or  slandering  of  title  to  property,  where 
there  is  no  breach  of  trust  or  contract  right 
involved.  Reyes  v.  Middleton,  36  Fla.  99,  17 
So.  937,  29:  66 

114.  A  property  owner  may  maintain  a 
suit  to  enjoin  tne  rebuilding,  in  violation  of 
a  valid  city  ordinance,  of  a  wooden  build- 
ing which  has  been  partially  destroyed  by 
fire,  although  it  would  not  be  a  nuisance 
per  se,  if  it  will  work  special  and  irrepara- 
ble injury  to  him  and  to  his  property, — as, 
by  diminishing  the  value  of  the  property 
and  increasing  the  rates  of  insurance  there- 
on. Mount  Vernon  First  Nat.  Bank  v. 
Sarlls,  129  Ind.  201,  28  N.  E.  434,  13:  481 

115.  An  injunction  against  the  unlawful 
placing  of  a  gas  governor  on  the  meter  of  a 
gas  company  without  its  consent  may  be 
granted,  irrespective  of  the  question  of  in- 
jury to  the  meter.  Consolidated  Gas  Co.  v. 
Blondell,  89  Md.  732,  43  Atl.  817,        46:  187 

116.  Acts  which  disturb  physical  comfort 
to  an  injurious  extent  may  be  restrained 
by  the  interposition  of  the  courts.  Froe- 
licher  v.  Oswald  Iron  Works,  111' La.  705,  35 
So.  821,  64:  228 

117.  Equity  has  jurisdiction  of  a  suit  to 
enjoin  a  licensed  warehouseman  from  using 
his  license  so  as  to  suppress  competition  in 
trade  in  the  articles  stored  in  his  warehouse, 
and  enable  him  to  monopolize  the  business. 
Central  Elevator  Co.  v.  People  ex  rel.  Molo- 
ney, 174  111.  203,  51  N.  E.  254,  43:  658 

118.  A  landowner  will  be  enjoined  from 
maintaining  a  tower  on  his  land  in  such 
a  way  that  ice  formed  on  it  from  freezing 
rain  or  spray  from  a  cataract  falls  onto 
adjoining  property  so  as  to  injure  and  en- 
danger human  life.  Davis  v.  Niagara  Falls 
Tower  Co.  171  N.  Y.  336.  64  N.  E.  4.   57:  545 

119.  One  who  can  look  out  from  the  front 
of  his  house,  with  an  unobstructed  view, 
upon  a  park  near  by,  can  maintain  a  suit 
to  prevent  the  destruction  of  the  park,  al- 
though he  may  not  be  strictly  an  abutting 
owner.  Douglass  v.  Montgomery,  118  Ala. 
599,   24   So.   745,  43:  378 

120.  Equity  will  not  enjoin  an  officer 
charged  with  the  execution  of  a  pure-food 
law  from  publishing  the  opinion  that  a  spec- 
ified product  is  within  the  prohibition  of  the 
law.  Arbuckle  v.  Blackburn,  51  C.  C.  A. 
122,  113  Fed.  616,  65:  864 

121.  The  showing  of  damages  or  injury  is 
not  necessary  to  enable  persons,  who  have 
purchased  property  with  reference  to  a  plat 
showing  land  dedicated  for  park  purposes, 
to  maintain  a  bill  to  restrain  the  diversion 
of  such  propertv  to  an  unauthorized  use. 
Riverside  v.  Maclean,  210  111.  308,  71  N.  E. 
408.  66:  288 

122.  That  a  building  will  violate  an  ordi- 
nance will  not  of  itself  give  cause  of  action 
for  an  iniunction.  Janesville  v.  Carpenter, 
77  Wis.  2SS,  46  N.  W.  128,  8:  808 
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123.  The  constitutional  guaranty  of  the 
freedom  of  the  prc'>3  and  of  speech  will  not 
protect  against  an  injunction  one  who  pub- 
lishes false  and  injurious  statements  against 
a  competitor's  business.  Shoemaker  v.  South 
Bend  Spark  Arrester  Co.  135  Ind.  471,  35 
X.  E.  280,  22:  332 
Blacklisting. 

124.  Equity  will  not  restrain  the  black- 
listing of  striking  employees  in  order  to  pre- 
vent their  employment  by  other  members 
of  an  employers'  association;  nor  will  it 
compel  the  former  employers  to  reinstate 
them,  or  procure  for  them  employment  with 
other  persons;  but  their  remedy,  if  any,  is 
in  an  action  at  law.  Worthington  v.  War- 
ing, 157  Mass.  421,  32  N.  E.  744,  20:  842 
Wrongful  appropriation  of  secret  informa- 
tion. 

As  to  Violation   of  Agreement   not  to  Di- 
vulge Trade  Secrets,  see  supra,  92-95. 
For  Editorial  Notes,  see  infra,  fv.  §  4. 

125.  The  funishing  to  subscribers. of  secret 
information,  gathered  by  effort  and  ex- 
pense, regarding  intended  buildings  or  im- 
provements, which  is  advantageous  to  their 
respective  lines  of  business,  under  contract 
not  to  disclose  it,  is  not  a  publication  which 
will  deprive  its  owner  of  the  right  to  protec- 
tion against  the  unlawful  use  of  it  by  a 
rival.  F.  W.  Dodge  Co.  v.  Construction  In- 
formation Co.  183  Mass.  62,  66  N.  E.  204, 

60:  810 

126.  Facts  with  reference  to  contemplated 
buildings  or  improvements,  which  have  been 
ascertained  promptly  by  effort  and  expense, 
and  compiled  and  put  in  form  for  the  use 
of  contractors,  having  a  commercial  value 
so  long  as  they  are  not  generally  known, 
are  property,  and  entitled  to  protection  as 
such.  Id. 

127.  The  news  of  market  quotations  and 
sporting  items  gathered  and  furnished  by  a 
telegraph  company  to  patrons  by  means  of 
tickers  is  property,  which  will  be  protected 
by  equity  against  appropriation  by  rival 
companies  who  intend  to  furnish  it  to  their 
patrons  in  competition  with  complainant, 
to  the  injury  or  destruction  of  the  service. 
National  Teleg.  News  Co.  v.  Western  U. 
Teleg.  Co.  56  C.  C.  A.  198,  119  Fed.  294, 

60:  805 

128.  The  fact  that  a  board  of  trade  per- 
mits gambling  transactions  within  its  ex- 
change hall  does  not  deprive  it  of  the  right 
to  resort  to  equity  to  prevent  wrongful 
dissemination  of  the  quotations  of  prices  at 
which  sales  are  made,  gathered,  and  sent 
out  by  it.  Board  of  Trade  v.  L.  A.  Kinsey 
Co.  64  C.  C.  A.  66D,  130  Fed.  507,  69:  59 
Conspiracies,  combinations,  strikes,  boy- 
cotts. 

Person  Making  Affidavit  for  an  Injunction, 
see  infra,  482. 

Injunction  against  Boycott,  see  also  Con- 
spiracy. 50.  61. 

Against  Boycott,  Jurisdictional  Amount,  see 
CJourts,"^  291. 


Federal  Jurisdiction  of  Suit,  see  Courts,  332. 
Who  may  Maintain  Suit,  see  Parties,  105. 
See  also  infra,  155,  474,  475. 
For  Editorial  Notes,  see  infra,  IV.  §  3. 

129.  An  injunction  may  be  granted 
against  enforcing  an  illegal  agreement  of 
dealers  to  injure  the  business  of  another 
person.  Jackson  v.  Stanfield,  137  Ind.  592. 
36  N.  E.  345,  37  N.  E.  14,  23:  588 

130.  An  injury  must  be  threatened  and 
imminent  and  one  which  will  become  irrep- 
arable, in  order  to  justify  an  injunction 
against  a  conspiracy  to  injure  business  or 
property  rights.  Longshore  Printing  & 
Pub.  Co.  V.  Howell,  26  Or.  527,  38  Pac.  547, 

28:  464 

131.  An  injunction  against  an  unlawful 
combination  in  restraint  of  trade,  in  viola- 
tion of  the  act  of  Congress,  will  not  be  de- 
nied because,  after  the  filing  of  the  bill,  the 
unlawful  interference  with  trade  has  ceased. 
United  States  v.  Workingmen's  Amalgamat- 
ed Council,  54  Fed.  994,  26:  158 

132.  An  injunction  may  be  issued  to  re- 
strain the  publication  and  circulation  of  pos- 
ters, circulars,  etc.,  for  carrying  out  a  con- 
spiracy to  boycott  the  complainant.  Casey 
V.  Cincinnati  Typographical  Union  No.  3, 
45  Fed.  135,  12:  193 

133.  Words  and  acts  on  the  part  of  an  as- 
sociation of  workmen  which  tend  to  intimi- 
date other  workmen  and  prevent  them  from 
working  for  an  employer  and  the  latter 
from  pros€cuting  his  business  may  be  en- 
joined. Cceur  D'Alene  Consol.  Min.  Co.  v. 
Miners  Union  of  Wardner,  51  Fed.  260, 

19:  382 

134.  An  injunction  will  lie  to  prevent  the 
chief  officers  of  a  labor  organization  from 
enforcing  or  putting  into  operation  a  rule 
of  such  organization  makmg  it  the  highest 
offense  against  the  order  for  a  member  in 
the  employ  of  a  railroad  company  to  handle 
cars  received  from  another  company  with 
which  a  conflict  approved  by  such  chief 
officer  exists,  where  refusal  to  handle  such 
cars  will  constitute  a  violation  of  the  Inter- 
state Commerce  Act  requiring  the  furnish- 
ing of  equal  facilities  for  the  interchange  of 
traffic;  and  such  officers  may  be  required  to 
rescind  a  direction  already  given  for  the 
enforcement  of  such  rule, — especially  where 
the  order  so  directed  to  be  rescinded  will 
induce  violations  of  an  injunction  previously 
granted  against  the  company  and  its  em- 
ployees. Toledo,  A.  A.  &  N.  M.  R.  Co.  v. 
Pennsylvania  Co.  54   Fed.   730,  19:  387 

135.  An  injunction  will  not  be  granted  to 
restrain  the  continuance  of  a  strike  and 
boycott  by  a  printers'  \mion  because  of  a 
single  act  of  trespass  in  entering  the  plain- 
tiff's premises  to  call  out  his  workmen,  and 
of  publications  announcing  the  withdrawal 
of  the  union  from  the  plaintiff's  shop,  with 
the  exercise  of  influence  causing  loss  to  the 
plaintiff  of  city  printing  and  of  two  private 
customers  during  the  space  of  about  ten 
months,  with  threats  of  the  union  to  make 
war  to  the  knife  and  fight  the  plaintiff  to 
the  death,  since  theso  facts  do  not  show 
such  an  irreparable  injury  impending  as  will 
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justify  equitable  lelief.  Longshore  Print- 
ing &  Pub.  Co.  V.  Howell,  26  Or.  527,  38 
Pae.  547,  28:  464 

136.  Trade  unions  are  not  prohibited  by 
an  injunction  against  illegal  combinations 
of  workingnien.  Arthur  v.  Oakes,  24  U.  S. 
App.  239,  11  C.  C.  A.  209,  63  Fed.  310,  25:  414 

137.  Members  of  a  labor  union  are  en- 
titled to  an  injunction  restraining  the  mem- 
bers of  another  union  from  which  they  have 
withdrawn  from  doing  acts  in  pui'suance  of 
a  conspiracy  to  compel  their  reinstatement, 
by  appeals  to  their  employers  to  induce 
them  to  rejoin  and  to  discharge  them  in  case 
of  refusal,  accompanied  by  threats  intimat- 
ing results  detrimental  to  the  employer's 
business  and  property  in  case  of  failure  to 
comply,  coercive  in  effect  upon  the  will,  al- 
though they  committed  no  acts  of  personal 
violence  or  physical  injury  to  property, 
where  complainants  have  been  injured  by 
such  acts,  and  there  is  reason  to  believe  that 
further  proceedings  of  the  same  kind  are 
contemplated  which  will  result  in  still  more 
Injury  to  them.  Plant  v.  Woods,  176  Mass. 
492,  57  X.  E.  1011,  51:  339 

138.  Representatives  of  allied  labor  vmions 
cannot  be  restrained  from  going  upon  prem- 
ises where  certain  firms  which  have  been 
placed  upon  the  "unfair"  list  are  employed, 
for  the  purpose  of  ordering  men  belonging 
to  the  various  allied  unions  to  cease  work 
on  the  premises  because  such  firms  are  em- 
ployed thereon, — at  least  where  the  owner 
of  the  premises  does  not  object  to  their  do- 
ing so.  Gray  v.  Building  Trades  Council,  91 
Minn.  171,  97  N.  W.  663.  63:  753 

1.39.  Acts  of  a  council  of  allied  labor 
unions  which  seek  by  intimidation  to  coerce 
laborers  to  join  a  particular  organization 
and  cause  workmen  to  suffer  damage  are  un- 
lawful, and  will  be  enjoined.  Erdman  v. 
Mitchell,  207  Pa.  79,  56  Atl.  327,  63:  534 

140.  Injunction  will  be  granted  at  the 
instance  of  the  manufacturer  whose  ap- 
prentices are  under  express  contract  not  to 
join  a  labor  union,  to  restrain  representa- 
tives of  such  union,  who  arc  not  employed 
by  him.  from  enticing  his  apprentices  to 
break  their  contracts  and  become  members 
of  Ihe  union  to  the  injury  of  the  business. 
Flaccus  V.  Smith.  199  Pa.  128.  48  Atl.  894. 

.54:  640 

141.  ^fembors  of  a  labor  organization  are 
not  liable  for  causing  the  discliarge  of  non- 
members  by  notifying  tlie  common  employer 
that  they  will  stop  work  unless  nonmembers 
are  discharged,  and  will  not  be  enjoined 
from  so  doing  where  they  act  for  the  good 
of  their  organization,  and  not  from  malice 
or  a  desire  to  iiijuie  others.  National  Pro- 
tective Asso.  of  Steam  Fitters  &  Helpers  v. 
Cumming.  170  X.  Y.  31.1.  63  X.  K.  30i1. 

58:  T.35 

142.  Labor  uiiidiis  cannot  lie  rostrniiied 
from    nu'r('l\-    tiotifvinc:'    cii^l  omcrs    or    jiros- 


|H'ct  I  vo  cii-t  onii'i 
tirm<  liavr  liccii 
l>y  till'  uiii!'ii~  1. 
of  Tioiiuiiion  inc 
Council.  !il    Mill? 


of  (ort  :iiii   lii'in^  t  hat   sncli 
laiTfl   oil    tip'   ■'unfair"    list 

all-c     of    t  lliMI'    I011|ilo\ll|(.llt 

<  '■  ra  \'   \".    r>ii  i  M  iiiL;    'I'railr- 

171,  !i7  \.  w  .  (;i;:;.  i;:!:  ::■,:', 


\4:>.  Tlic    pulilicaLiou    of    a    circular    letter 


and  the  solicitation  of  merchants  not  to 
deal  with  a  boycotted  firm  as  a  means  of 
enforcing  the  boycott  cannot  be  enjoined 
where  the  Constitution  provides  that  every 
person  shall  be  free  to  say,  write,  or  pub- 
lish whatever  he  will  on  any  subject,  being 
responsible  for  all  abuse  of  that  liberty,  al- 
though the  injury  to  plaintiffs'  business  will 
be  great,  and  defendant  is  not  pecuniarily 
responsible.  Marx  &  H.  Jeans  Clothing  Co. 
V.  Watson,  168  Mo.  133,  67  S.  W.  391, 

56:  951 

144.  An  injunction  against  the  circula- 
tion of  boycotting  circulars  for  the  purpose 
of  intimidating  and  preventing  the  public 
from  trading  with  a  person  may  be  granted, 
although  ■  its  publication  merely  as  a  libel 
would  not  be  enjoined.  Beck  v.  Railway 
Teamsters'  Protective  Union,  118  Mich.  497, 
77  X.  W.  13,  42:  407 

145.  The  courts  will  enjoin  a  conspiracy 
or  combination  to  rob  a  person  of  the  right 
to  carry  on  a  lawful  business  in  a  lawful 
manner  by  intimidating  his  customers  and 
destroying  his  patronage.  My  Maryland 
Lodge  No.  186  v.  Adt,  100  Md.  238,  59  Atl. 
721,  68:  752 

146.  A  court  of  equity  will  interpose  by 
injunction  to  prevent  the  several  members 
of  an  illegal  combination  from  enforcing  an 
illegal  agreement  to  the  hurt  and  injury 
of  one  ejigaged  in  competitive  business.  Em- 
ploying Printer's  Club  v.  Dr.  Blosser  Co.  122 
Ga.  509,  50  S.  E.  353,  69:  90 

147.  Employees  of  a  railroad  company 
may  be  restrained  from  commission  of  vio- 
lence or  intimidation,  or  from  enforcing 
rules  and  regulations  which  result  in  irre- 
mediable injuries  to  their  employers  and  to 
the  public.  Toledo,  A.  A.  &  X.  M.  R.  Co.  v. 
Pennsylvania  Co.  54  Fed.  746.  19:  395 

148.  Equity  will  enjoin  any  combination 
or  conspiracy  among  the  employees  of  the 
receiver  of  a  railroad,  which  has  for  its  ob- 
ject and  intent  the  physical  injury  of  the 
property  in  the  receiver's  possession,  or 
actual  interference  with  the  regular  contin- 
uous operation  by  him  of  the  railroad.  Ar- 
thur V.  Oakes,  24  U.  S.  App.  239,  63  Fed.  310, 
11  C.  C.  A.  209,  25:  414 

149.  Employees  of  a  receiver  of  a  railroad 
may  be  enjoined  from  disabling  rolling 
stock  or  other  property  in  the  receiver's  pos- 
session, from  interfering  with  its  possession 
or  obstructing  its  management,  and  from 
using  force,  intimidation,  threats,  or  other 
wrongful  methods  against  the  receiver,  his 
agents,  or  employees,  or  persons  seeking  em- 
ployment. Id. 

150.  Equity  will  not  enjoin  employees  of 
a  receiver  of  a  railroad  from  quitting  his 
service,  although  the  effect  of  such  action 
will  be  to  cripple  the  property  or  prevent 
or  hinder  the  operation  of  the  road.  Id. 

151.  Employees  of  the  receiver  of  a  rail- 
road may  be  enjoined  from  combining  and 
conspiring  to  quit  his  service,  with  the  ob- 
ject and  intent  of  crippling  the  property  in 
hi-  custody,  or  embarrassing  the  operation 
of  the  railroad.  Id. 

\'yl.  Injunction  is  a  proper  remedy  to  re- 
strain   threatened    acts   of    employees    of   a 
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railroad  receiver,  which  would  inflict  irrep- 
arable loss  upon  the  property  and  seriously 
prejudice  the  interests  of  the  public  involved 
in  the  regular  continuous  operation  of  the 
road.  Arthur  v.  Oakes,  24  U.  S.  App.  239, 
63  Fed.  310,  11  C.  C.  A.  209,  25:  414 

Acts  punishable  as  misdemeanors  or  felon- 
ies. 
Against    Criminal    Proceedings,    see    infra, 

298a-300. 
See  also  infra,  502;  Nuisances,  118. 

153.  A  court  of  equity  may,  at  the  suit  of 
the  state,  enjoin  a  property  owner  from  per- 
mitting a  prize  fight  there  under  statutes 
making  such  permission  a  misdemeanor,  and 
making  it  the  duty  of  all  judges  of  courts  to 
prevent  and  suppress  prize  fights,  for  which 
purpose  they  may  "exercise  all  the  powers 
vested  in  them  for  the  prevention  of  crimes 
and  misdemeanors."  Com.  ex  rel.  Pratt  v. 
McGovern,   116  Ky.  212,  75  S.  W.  261, 

66:  280 

154.  An  injunction  against  the  abuse  of 
corporate  privileges  by  conducting  prize 
fights  will  not  be  denied  because  the  wrong- 
ful acts  constitute  crimes.  Columbian  Ath- 
letic Club  V.  State  ex  rel.  McMahan,  143  Ind. 
98,  40  N.  E.  914,  28:  727 

155.  That  restraining  workmen  from  in- 
terfering Avith  the  property  of  their  em- 
ployer may  indirectly  prevent  the  commis- 
sion of  crimes  will  not  bring  the  case  within 
the  rule  that  equity  will  not  interfere  for 
the  prevention  of  crime.  Coeur  D'Alene  Con- 
sol.  Min.  Co.  V.  Miners  Union  of  Wardner, 
51  Fed.  260,  19:  382 

156.  An  injunction  against  the  sale  of  in- 
toxicating liquors  by  an  incorporated  club 
to  its  members  in  pursuance  of  a  resolution 
of  the  club  may  be  granted  in  favor  of  a 
member  whose  property  rights  would  be 
damaged  thereby,  if  the  sale  would  be  il- 
legal, although  it  might  be  punishable  by 
indictment.  Klein  v.  Livingston  Club,  177 
Pa.  224,  35  Atl.  606,  34:  94 

157.  An  injunction  against  acts  which  are 
indictable  may  be  granted  when  they  make 
a  continuing  injury  to  property  or  business. 
Vegelahn  v.  Guntner,  167  Mass.  92,  44  N.  E. 
1077,  35:722 

158.  The  fact  that  an  act  which  is  danger- 
ous to  life  and  property  constitutes  a  crime 
will  not  prevent  an  injunction  against  it  on 
the  application  of  a  private  citizen  whose 
residence  and  family  are  endangered.  Peo- 
ple's Gas  Co.  V.  Tyner,  131  Ind.  277,  31  N. 
E.  59.  16:  443 

159.  An  injunction  may  be  granted  to  pre- 
vent the  explosion  of  nitroglycerine  in  a 
gas  well  within  a  city,  so  near  the  residence 
of  the  complainant  as  to  endanger  life  and 
property  therein.  '  Id. 

160.  Making  the  unlawful  destruction  of 
fish  a  misdemeanor  and  punishable  as  such 
does  not  preclude  a  civil  proceeding  to  en- 
join it  as  a  nuisance.  Peo])le  v.  Truckee 
Lumber  Co.  116  Cal.  397,  48  Pac.  374.  39:  .ISl 

161.  An  injunction  to  restrain  the  com- 
mission of  the  crime  of  gambling  cannot  be 
granted  merely  to  prevent  its  corniiiting 
and  vicious  influences  and  its  detcriDval  ing 
efl'ect    upon   the    morals    of   the   coinimuiity. 


when  it  in  no  way  violates  a  property  or 
civil  right.  People  ex  rel.  L'Abbe  v.  i.ake 
County  Dist.  Ct.  26  Colo.  386,  58  Pac.  604, 

46:  8.-)0 

162.  An  injunction  to  suppress  a  gambling 
house  cannot  be  granted  on  tue  application 
of  the  state,  where  no  injury  to  property  or 
annoyance  or  disturbance  of  any  person  is 
shown_  but  the  place  is  out  upon  a  prairie 
nearly  a  quarter  of  a  mile  from  any  other 
house,  and  its  existence  has  been  of  long 
standing  and  notorious  and  in  violation  of 
statute,  while  the  ordinary  criminal  process 
for  its  punishment  and  suppression  is  in  full 
force  and  available  to  the  state.  State  v. 
O'Leary,  155  Ind.  526,  58  N.  E.  703,  52:   299 

163-4.  An  injunction  against  the  unlawful 
use  of  buildings  as  a  nuisance  is  not  be- 
yond the  jurisdiction  of  equity  on  the 
ground  that  it  is  in  the  nature  of  a  punish- 
ment of  a  criminal  offense.  State  ex  rel. 
Ilhode$  V.  Saunders,  66  N.  H.  39,  25  Atl.  588, 

18:  646 

165-6.  An  injunction  against  the  enforce- 
ment of  a  statute  requiring  the  inspection 
of  beer  cannot  be  granted  on  the  ground 
that  the  statute  is  unconstitutional,  where 
the  statute  is  enforceable  only  by  criminal 
proceedings,  since  equity  has  no  jurisdic- 
tion to  enjoin  criminal  prosecutions.  State 
ex  rel.  Kenamore  v.  Wood,  155  Mo.  425,  56 
S.  W.  474,  •  48:  596 

e.  Injury  to  Real  Property. 

Anticipated  Injury,  see  supra,   13,  14,  20. 

Mandatory  Injunction,  see  supra,  42,  44. 

As  to  Contract  or  Covenant  Relating  to 
Real  Property,  see  supra,   104-106. 

Effect  of  Dispute  as  to  Title,  see  supra,  33- 
35. 

Against  Destruction  or  Diyersion  of  Park, 
see  supra,  119,  121. 

Against  LIsing  Tunnel  in  Coal  Mine,  see 
Mines,  43. 

Against  Waste  of  Coal,  see  Mines,  44. 

Against  Nuisance,  see  Nuisances,  II.  e. 

Efl'ect  of  Self-Executing  Constitutional  Pro- 
vision, see  Constitutional  Law,  77. 

Joining  Donor  in  Injunction  against  Improp- 
er Use  of  Land  Dedicated,  see  Parties, 
214. 

See  also  supra,  110,  114,  118,  119,  121,  122. 

For  Editorial  Notes,  see  infra,  IV.  §§  5,  9, 
10,  15. 

167.  Although  defendants,  in  their  answer 
to  a  bill  for  injunction  against  maintaining 
any  part  of  a  building  made  by  mistake  on 
plaintiffs'  land,  offer  to  pay  plaintiffs  their 
damages,  caused  by  the  retention  of  the 
wall  on  its  pres^-nt  site,  and  request  that 
the  suit  may  be  dismissed  imless  the  plain- 
tiffs grant  them  an  easement  in  the  wall,  or 
the  fee  to  one  half  the  soil  on  which  it 
stands,  upon  payment  of  comjieiisation 
tlicrofor.  the  court  has  no  riglit  to  refuse 
]>laiiit  ill's  the  relief  to  which  they  are  en- 
titled, if  thoy  decline  to  sell  their  land  or 
to  inant  an  casement  therein.  ITodo'kins 
V.  Faniiioton.  150  Mass.  19,  22  X.  E.  7?>. 

5 :  209 
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168.  An  injunction  may  be  granted  to  pre- 
vent defendant  from  making  openings  in  a 
part}'  wall  built  under  an  agreement  that 
one  party  may  erect  the  same  between  the 
lots  of  both,  each  party  to  furnish  one  half 
the  ground  covered  by  said  wall  and  that 
the  other  party  should  pay  to  the  party 
building  it  one  half  its  value  when  he  joined 
to  said  wall,  although  the  petition  does  not 
allege  that  the  plaintiff  ever  intends  to  use 
the  party  wall.  Harber  v.  Evans,  101  Mo. 
661,  .-t  S.  W.  750,  10:  41 

169.  An  injunction  will  not  lie  on  the 
ground  of  irreparable  injury,  to  prevent  re- 
moval of  part  of  a  sidewalk  in  front  of  a 
hotel  by  trustees  of  a  town,  on  proof  merely 
that  but  5%  feet  of  walk  will  be  left  at  one 
end  of  the  hotel,  and  7V^  feet  at  the  other 
end.  Marion  v.  Skillman,  127  Ind.  130,  26  N. 
E.  676,  11:  55 

170.  Injunction  will  not  be  refused  to  pre- 
vent the  destruction  of  a  portion  of  a  build- 
ing because  it  is  small  and  insignificant  in 
comparison  with  the  space  that  remains. 
Bass  v.  Metropolitan  West  Side  Elev.  R. 
Co.  53  U.  S.  App.  542,  82  Fed.  857,  27  C.  C. 
A.  147.  39:  711 

171.  An  injunction  against  entering  the 
station  grounds  of  a  railroad  company  to  so- 
licit passengers  or  baggage,  without  permis- 
sion of  the  railroad  company,  may  be 
granted  against  a  defendant  who  has  caused 
the  railroad  company  damage  by  such  acts 
and  threatens  to  continue  them,  while  he 
has  not  sufficient  property  subject  to  execu- 
tion to  satisfy  a  judgment  at  law  for  dam- 
ages. Xew  York,  X.  H.  &  H.  R.  Co.  v.  Sco- 
vill,  71  Conn.  136.  41  Atl.  246,       _      42:  157 

172.  An  injunction  against  permitting  ani- 
mals in  a  park,  some  of  which  are  danger- 
ous, to  roam  over  a  tract  of  land  belonging 
to  another  person,  which  is  entirely  sur- 
rounded by  the  park,  may  be  granted  be- 
cause the  remedy  by  actions  of  trespass  is 
inadequate.  Ellis  v.  Blue  ^Mountain  Forest 
As?o.  69  N.  H.  385.  41  Atl.  856.  42:  570 
Right  of  vendor  to  restrain  vendee. 

IT.'i.  The  vendor  of  land  wlio  retains  title 
thereto  for  the  purpose  of  securing  the  pay- 
ment of  the  purchase  money  cannot  by  in- 
junction prevent  the  vendee  from  clearing 
the  land  and  cutting  the  timber  thereon,  un- 
less such  acts  impair  the  value  of  the  ven- 
dor's security.  Small  v.  Slocumb,  112  Ga. 
•279.  .37  S.  E."481,  53:  130 

174.  An  injunction  will  not  lie  at  the 
suit  or  a  vendor  who.  tlioULi'li  not  obliged 
so  to  do.  has  placed  the  purchaser  in  pos- 
sc^>ion.  retaining  title  to  the  land  in  him- 
self as  security,  to  restrain  removal  from 
the  land  of  buildings  erected  thereon  under 
direction  of  the  latter,  in  the  absence  of 
any  sliowiii!;'  that  the  former's  soenrity  will 
lie  iniiiaiicd.  or  tliat  tlic  jmrrliascr  is  un- 
al)lo  nr  uiiwilliiiLT  to  coin]ily  with  tlie  1orni< 
of  h\<  pni'i'lia=o.  ^lillor  v.  \^'ailtlinLrliani.  91 
fa  I.  ;-!77.  -27  I'ac.  :r,i\  ]■^■.  (ISO 
(Rox'ir  on  Kilii'iiiincr.  Xn  OlT.  Rpp.  ■2-"')  l^ac. 
(i^«.  11:  .510) 
Right  of  landlord  to  restrain  tenant. 

175.  'I'lio  iMLilii  (if  a  lanijloi'd  to  enjoin  an 
elevated   railroad    company    owning   a    lease 


from  locating  its  track  in  place  of  the  cor- 
ner of  the  building,  which  has  been  removed, 
is  not  affected  by  the  fact  that  if  the  lease- 
hold should  be  extinguished  the  company 
would  be  a  trespasser  if  it  did  not  remove 
its  track  as  it  might  abandon  possession, 
leaving  to  the  landlord  the  expense  of  re- 
moving and  reconstructing  the  building,  or, 
more  probably,  surrender  possession  only  at 
the  end  of  a  litigation.  Bass  v.  Metropoli- 
tan West  Side  Elev.  R.  Co.  27  C.  C.  A.  147, 
53  U.  S.  App.  542,  82  Fed.  857,  39:  711 

176.  Injunction  may  isbue  to  compel  the 
restoration  by  a  railroad  company  of  a  por- 
tion of  a  building  on  a  leasehold  which  has 
been  acquired  by  it,  and  which,  without 
making  compensation  therefor,  it  has  re- 
moved to  make  space  for  the  laying  of  its 
tracks.  Id. 
Commission  of  trespass. 

Anticipated  Injury,   see   supra,  20. 

Effect  of  Dispute  as  to  Title,  see  supra,  34. 

Writ  of  Possession  in  Suit  to  Prevent,  see 

Equity,   84. 
Limitation  of  Action  to  Restrain  Trespass, 

see  Limitation  of  Actions,  207. 
On  Public  Land,  see  Public  Lands,  22. 
See  also  supra,  172;  infra,  200;  Waters,  191. 
For  Editorial  Notes,  see  infra,  IV.  §  10. 

177.  Where  numerous  acts  are  being  com- 
mitted and  their  continuance  threatened 
under  a  claim  of  right  by  one  person  on  the 
land  of  another,  which  acts  constitute  a 
trespass,  and  the  injury  resulting  from  each 
act  is,  or  would  be,  trifling  in  amount  as 
compared  with  the  expense  of  prosecuting 
actions  at  law  to  recover  damages  therefor, 
the  owner  may  resort,  in  the  first  instance, 
to  a  court  of  equity  for  appropriate  relief. 
Lembeck  v.  Nye,  47  Ohio  St.  336,  24  N.  E. 
686,  8:  578 

178.  An  injunction  against  a  trespass  may 
be  granted  for  the  inadequacy  of  the  relief 
at  law,  where  an  action  at  law  has  been 
brought,  but  the  insolvency  of  the  defend- 
ant makes  it  impossible  to  collect  a  judg- 
ment against  it  for  damages.  Slater  v. 
Gunn,  170  Mass.  509,  49  N.  E.  1017,  41:  268 

179.  An  injunction  against  trespasses  may 
be  granted  to  prevent  a  multiplicity  of  suits, 
when  thousands  of  them  have  been  commit- 
ted and  it  is  shown  that  they  will  continue 
unless  restrained.  Consolidated  Gas  Co.  v. 
Blondell.  89  Md.  732,  43  Atl.  817,  46:  187 
Sale  of  land. 

180.  An  injunction  may  be  granted  to  pre- 
vent a  sale  of  land  under  a  deed  of  trust,  in 
order  to  prevent  a  cloud  being  cast  thereby 
on  the  title,  which  has  been  obtained  by  ad- 
verse possession.  Gardner  v.  Terry,  99  Mo. 
523.  12  S.  W.  888.  7:  67 
Erection  of  building  or  other  structure. 
By   Construction    of   Building   on   Adjoining 

Land  in  Violation  of  Ordinance,  see  su- 
pra, 114. 
Spo  also  supra.  118:  infra,  379. 

181.  That  the  erection  of  a  building  will 
increase  the  rates  of  insurance  upon  neigh- 
boring pro]ierty  is  not  ground  for  injunc- 
tion to  re-train  such  erection.  Chambers 
v.  Cramer,  49  W.  Va.  395,  38  S.  E.  691, 

54:  545 
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182.  An  encroachment  of  a  building  upon 
a  space  reserved  for  a  courtyard  in  a  plat 
of  city  lots  will  not  be  prevented  by  in- 
junction, when  all  others  who  have  con- 
structed buildings  on  the  same  side  of  the 
block  have  encroached  on  such  space,  though 
to  a  less,  extent,  and  without  any  attempt- 
ed hindrance  on  the  part  of  the  complain- 
ants, while  it  seems  clear  that  the  charac- 
ter of  the  property  is  somewhat  cnanged, 
and  it  is  being  used  to  a  large  extent  for 
business  purposes,  even  if  the  complainants' 
lots  are  still  vacant.  Ewertsen  v.  Gersten- 
berg,  186  111.  344,  57  N.  E.  1051,         51:  310 

183.  The  limit  of  encroachment  previously 
made  by  other  buildings  on  a  space  re- 
served for  courtyards  on  a  common  plat 
will  not  be  taken  as  the  limit  beyond  Avhich 
a  new  building  will  be  prevented  from  ex- 
tending upon  such  space,  where  there  has 
been  no  uniform  limitation  adopted  or  ac- 
quiesced in  in  lieu  of  that  originally  fixed  by 
the  plat,  while,  by  general  consent  or  ac- 
quiescence, that  has  been  so  far  abandoned 
and  the  reserved  space  so  far  appropriated 
to  other  uses,  as  to  make  it  inequitable  to 
enforce  the  restriction  by  injunction  against 
the  owner  of  the  new  buildings.  Id. 

184.  A  grantee  of  a  part  of  a  tract  of 
land,  who  is  told  by  the  grantor  that  a 
well  on  the  boundary  line,  partially  on  the 
land  unconveyed,  will  go  with  the  part  sold, 
is  not  entitled  to  an  injunction  against  cov- 
ering such  well  with  a  building,  where  he 
has  never  used  it  since  his  purchase,  and  it 
has  been  covered  with  a  flagstone  all  that 
time,  and  pipes  connecting  it  with  his  build- 
ings are  entirelv  on  his  land.  Robinson  v. 
aapp,  65  Conn."  365,  32  Atl.  939,       29:  582 

185.  An  injunction  will  lie  at  the  suit  of 
the  owner  of  a  lot  who  purchased  with  ref- 
erence to  an  allev  shown  by  a  map  of  the 
block  made  by  the  grantor,  to  restrain  an 
owner  of  an  adjoining  lot  on  the  opposite 
side  of  the  alley,  who  has  by  an  inclosure 
of  the  alley,  maintained  for  the  statutory 
period,  acquired  a  prescriptive  right  there- 
to, from  erecting  upon  the  locus  of  the  al- 
ley any  structure  which  will  obstruct  the 
exercise  of  complainant's  right  in  the  alley 
to  any  greater  extent  than  the  inclosure 
maintained  for  the  prescriptive  period.  Dill 
V.  Camden  Bd.  of  Edu.  (N.  J.  Ch.)  47  N.  J. 
Eq.  421.  20  Atl.  739,  10:  276 
Extraction  of  gas  or  petroleum. 

As    to    Preliminary    Injunction,    see    infra, 

466,  469. 
Injunction  against  Waste,  see  Mines,  50.  52. 
See  also  Vendor  and  Purchaser,  100. 

186.  The  unlawful  extraction  of  petro- 
leum oil  or  gas  from  land  of  which  they 
form  a  part  is  an  act  of  irreparable  injury 
which  equity  will  enjoin.  Bettman  v.  Har- 
ness, 42  W.  Va.  433,  26  S.  E.  271,      36:  566 

187.  An  injunction  against  the  taking  of 
petroleum  from  land  by  a  life  tenant  or  a 
cotenant  may  be  granted  to  prevent  irrep- 
arable injurv  to  the  land.  Williamson  v. 
Jones,  43W.'Va.  562,  27  S.  E.  411,       38:  694 

188.  Injunction  is  the  proper  remedy  to 
prevent   the   unlawful   pumping   of    natural 


gas  to  the  injury  of  other  parties.  Manu- 
facturers' Gas  &  0.  Co.  y.  Indiana  Natural 
Gas  &  O.  Co.  155  Ind.  461,  57  N.  E.  912, 

50:  768 

189.  Where  irreparable  mischief  is  being 
done  or  threatened  to  real  estate,  going  to 
the  destruction  of  the  substance  of  the  es- 
tate,— such  as  the  extraction  of  oil  and  gas, 
— and  the  title  to  the  land  is  in  dispute, 
the  parties  claiming  under  hostile  titles,  a 
court  of  equity  will  enjoin  the  trespass  and 
preserve  the  property  and  rights  of  the 
parties  pending  the  determination,  in  a 
court  of  law,  of  the  question  of  title;  and 
this,  although  no  action  at  law  has  been 
instituted,  if  it  appears  from  the  bill  that 
the  complainant  intends  immediately  to 
put  the  question  of  title  into  a  course  of 
judicial  determination,  and  prosecute  it  dil- 
igently. Freer  v.  Davis,  52  W.  Va.  1,  43  S. 
E.  164,  59:  556 

190.  An  injunction  may  be  granted  to  pre- 
vent wrongfully  drilling  a  gas  well  in  ter- 
ritory leased  to  complainant.  Westmore- 
land &  C.  Natural  Gas  Co.  v.  De  Witt.  130 
Pa.  235,  18  Atl.  724,  5:  731 

191.  Ejectment,  and  not  a  bill  in  equity 
for  an  injunction,  is  the  appropriate  rem- 
edy to  oust  from  possession  one  who  ha- 
entered  upon  premises  under  an  oil  and  ga- 
lease  which  is  alleged  to  be  invalid,  and 
has  erected  necessary  machinery,  drilled  ; 
well,  and  is  proceeding  to  drill  others.  Hicks 
v.  American  Natural  Gas  Co.  207  Pa.  570 
57  Atl.  55,  65:  20^ 

192.  An  injunction  will  lie  against  draw- 
ing natural  gas  from  a  natural  reservci 
utilized  for  supplying  the  inhabitants  of  ; 
iiumicipal  corporation,  merely  for  the  pur- 
pose of  wasting  it,  and  injuring  those  who 
were  utilizing  it.  Louisville  Gas  Co.  v. 
Kentucky  Heating  Co.  25  Ky.  L.  Rep.  1221. 
77  S.  W.  368,  70:  558 

193.  The  right  of  the  state  to  mainta.n 
an  action  for  injunction  against  the  unlaw 
ful  escape  of  natural  gas  from  a  well  into 
the  open  air  is  not  precluded  by  statutory 
remedies  for  penalties  and  for  the  closing 
of  the  well  at  the  owner's  expense.  State  v. 
Ohio  Oil  Co.  150  Ind.  21,  49  N.  E.  809, 

47:627 
By  public  improvement. 

194.  An  injunction  will  not  be  granted  to 
restrain  the  cutting  of  trees  along  a  high- 
way 'by  a  telephone  company  in  erecting 
poles  and  wires  under  its  franchise,  in  the 
absence  of  insolvency  or  some  special  cir- 
cumstance, but  the  owner  will  be  left  to  his 
remedy  at  law.  Bronson  v.  Albion  Teleph. 
Co.  67  Neb.  Ill,  93  N.  W.  201,  60:  426 

195.  Injunction  will  not  lie,  under  a  con- 
stitutional provision  requiring  compensa- 
tion in  case  property  is  damaged  for  public 
use,  to  stay  the  improvement  of  a  public 
street,  according  to  a  grade  lawfully  adopted 
by  the  mimicipal  corporation,  until  the  dam- 
ages are  paid  to  the  complaining  property 
owner,  whether  the  property  abuts  upon  the 
street  or  not,  where  none  of  it  is  taken,  but 
it  is  merely  subjected  to  consequential  in- 
juries; his  sole  remedy  being  at  law  to  re- 
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cover  the  damages,  after  the  improvement 
is  completed  and  they  can  be  ascertained. 
Clemens  v.  Connecticut  Mut.  L.  Ins.  Qp.  184 
Mo.  46,  82  S.  W.  1,  67:  362 

Injury  to  fixtures. 
Jurisdiction  of  Action  to  Enjoin  Removal  of, 

see  Courts,  58. 
See  also  supra,  174. 

196.  An  injunction  to  prevent  irreparable 
injury  is  authorized  upon  showing  an  inten- 
tion to  remove  from  a  brewery  plant  a  re- 
frigerator which  is  a  constituent  part  of, 
attached  to,  and  necessary  for  the  operation 
of,  it.  Schmaltz  v.  York  Mfg.  Co.  204  Pa.  1, 
53  Atl.  522,  59:  907 
Injury  to  trees. 

See  also  supra,  194. 

197.  In  order  to  justify  the  granting  of 
an  injunction  against  an  alleged  trespass  or 
threatened  injury  to  trees  standing  on  land, 
it  must  appear  that  the  trees  are  of  such 
peculiar  value  and  importance  to  the  estate 
as  that  the  alleged  injury  to  them  will  so 
affect  the  uses  and  purposes  for  which  the 
estate  was  designed  as  to  make  the  injury 
to  them  an  irreparable  loss  to  the  owner. 
Carney  v.  Hadley,  32  Fla.  344,  14  So.  4, 

22 :  233 

198.  The  cutting  down  of  trees  on  a 
'boundary  line  by  one  of  the  common  owners 
inav  be  enjoined  at  the  suit  of  the  other. 
Musch  V.  Burkhart,  83  Iowa,  301,  48  N.  W. 
1025,  12:  484 

199.  That  one  owner  has  cut  down  and 
appropriated  part  of  the  trees  on  a  bound- 
ary line  will  not  defeat  his  rijjht  by  in- 
junction to  prevent  the  other  owner  from 
cutting  down  the  remaindej.  Id. 
Cutting  timber. 

On  Homestead,  see  Homestead,  22. 

For  Editorial  Notes,  see  infra,  IV,  §   10. 

200.  The  cutting  and  removal  of  timber 
from  forest  lands  is  a  destructive  trespass 
and  one  liable  in  its  nature  lo  cause  irrep- 
arable damage  to  the  owners  of  the  timber, 
against  which  an  injunction  will  issue, 
where  it  is  a  continuing  one  which  would 
result  in  denuding  the  land  of  its  timber, 
and  where  the  owners  thereof  have  made 
large  investments  in  sawmills  and  equip- 
ment preparatory  to  converting  the  timber 
into  lumber  to  sell  in  the  markets,  not- 
withstanding the  alleged  trespasser  may  be 
entirely  solvent.  In  such  a  case  the  remedy 
at  law  by  an  action  for  damages  is  not  ade- 
quate and  complete,  as  the  damage  resulting 
to  the  owners  of  the  timber  in  the  deprecia- 
tion of  the  value  of  their  plant  and  equip- 
ment, and  in  tlie  loss  of  expected  profits, 
cannot  be  accurately  and  completely  meas- 
ured in  nionev.  Camp  v.  Dixon,  M.  &  Co. 
112  Ga.  872,  38  S.  E.  71,  52:  755 

f.  Water  Kiffhts. 

Anticipated    Tiijurv    to    Water    Riglits,    see 

supra.   11-13.  ■ 
RpstrainiiiL''  rorfdriiiaiK'c  of  Trripation   Con- 

ti'act.   sec   supra.  .S.'5. 
A,tr:iinst     r-<'    of    Water    for    irriuation.    see 

infra.  511, 


Preliminary  Injunction  to  Prevent  Waste 
of  Subterranean  Waters,  see  infra,  470. 

Against  Waste  of  Waters,  see  Waters,  442. 

Against  Building  Dam,  see  Waters,  267,  .269. 

Against  Facilitating  Evaporation,  see 
Waters,  270. 

Against  Obstruction  of  Water,  see  Waters, 
416. 

Ditch  Constructed  under  Oral  Agreement, 
see  Contracts,  249, 

Cost  in,  see  Costs  and  Fees,  8. 

Against  Violation  of  Exclusive  Ferry  Fran- 
chise, see  Courts,  28. 

To  Avoid  Multiplicity  of  Suits,  see  Equity, 
65. 

Burden  of  Proof  as  to,   see   Evidence,   206. 

Joinder  of  Plaintiffs,  see  Parties,  117. 

Allegations  as  to  Obstruction,  see  Pleading, 
414,  415. 

See  also  infra,  306,  307. 

For  Editorial  Notes,  see  infra,  IV.  §§  5,  II,  13. 

201.  Where  the  facts  show  that  a  stream 
is  not  navigable  for  floating  logs  without 
doing  irreparable  injury  to  the  estate 
through  which  it  flows,  and  a  person  claims 
a  right  to  use  such  stream  for  that  pur- 
pose, not  only  for  himself,  but  for  the  pub- 
lic, and  threatens  to  commit,  and  claims 
the  right  to  repeat,  the  numerous  trespasses 
which  the  exercise  of  such  riarht  necessa- 
rily involves,  an  adjoining  landowner  is  en- 
titled to  an  injunction  to  prevent  irreparable 
injury,  and  to  avoid  a  multiplicity  of  suits. 
Haines  v.  Hall,  17  Or.  165,  20  Pac.  831, 

3:  609 

202.  A  material  injury  which  necessarily 
results  to  a  lower  riparian  owner  from  the 
conduct  of  the  business  of  an  •  upper  ripa- 
rian proprietor  will  be  restrained  by  a  court 
of  equity  on  account  of  the  inadequacy  of 
the  remedy  at  law  and  in  order  to  prevent 
a  multiplicity  of  suits.  Strobel  v.  Kerr  Salt 
Co.  164  N.  Y.  303,  58  N.  E.  142,  51:  687 

203.  The  lowering  of  the  level  of  a  lake 
about  14  of  a^n  inch  annually  by  cutting 
ice  therefrom  for  market  may  be  a  damage 
to  a  riparian  owner  of  such  a  substantial 
character  as  entitles  him  to  restrain  the 
taking.  Sanborn  v.  People's  Ice  Co.  82  Minn. 
43,  84  N,  W,  641.  51:  829 
Shutting  off  water  supply. 

See  also  W^aters,  615. 

204.  A  consumer  may  enjoin  a  city  which 
has  undertaken  to  furnish  water  to  its  in- 
habitants from  shutting  off  his  supply  for 
the  purpose  of  coercing  payment  of  an  old 
claim  against  him,  after  it  has  accepted  the 
rates  and  furnished  water  for  subsequent 
periods.  Wood  v.  Auburn,  87  Me.  287,  32 
Atl.  906,  29:  376 

205.  An  injunction  against  shutting  off 
the  supply  of  water  for  public  purposes  may 
be  granted  in  favor  of  a  city  against  a 
water  company  which  threatens  to  shut  off 
the  water  to  enforce  a  disputed  demand 
for  water  furnished  under  a  contract  with 
the  citv.  Bienville  Water  Supply  Co.  v.  Mo- 
liije,  li2  Ala.  260,  20  So,  742,  33:  59 
Surface  water. 

S(>e  also  infra,  377. 

200.  An   injunction   against  the   unlawful 
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discharge   of  surface   waters  by   an   adjoin- 

injjf    proprietor,    constituting    a    continuing 

injury  to  the  land,  may  be  granted.  .lacob- 

son  V.  Van  Boening,  48  Neb.  80    66  N.  W. 

993,  '        32:229 

Pollution. 

Anticipated  Injury  from  Discharge  of  Sew- 
age onto  Land,  see  supra,  13. 

Inconvenience  to  Defendant  as  Ground  for 
Denying  Relief,  see  supra,  30,  32. 

See  also' Estoppel,  202;  Waters,  289,  301. 

For  Editorial  Notes,  see  infra,  IV.  §  14. 

207.  Felling  trees  into  a  stream  to  the 
injury  of  the  water  will  not  be  enjoined 
if  it  does  not  appear  that  the  injury  thus 
done  to  the  quality  of  the  water  is  material. 
Fisher  v.  Feige,  137  Cal.  39,  69  Pac.  618, 

59:  333 

208.  A  city  cannot  be  enjoined  from  dis- 
charging s€wage  into  a  stream,  when  it  acts 
skilfully  and  in  conformity  to  statute,  and 
the  stream  constitutes  the  only  natural  and 
reasonably  possible  line  of  drainage.  Val- 
paraiso V.  Hagen,  153  Ind.  337.  54  N.  E.  1062, 

48:  707 

209.  An  injunction  to  protect  riparian  pro- 
prietors against  the  pollution  of  a  river  by 
city  sewers  cannot  be  refused  because  of  the 
possibility  of  future  legislative  action  re- 
specting a  plan  of  sewerage.  Qlatt  Bros.  & 
Ck).  V.  Waterburv,  72  Conn.  531,  45  Atl.  154, 

48:  691 

210.  The  connection  of  a  sewer  under- 
draining  a  cemetery  with  a  spring  brook, 
water  from  which  is  used  for  domestic 
purposes,  watering  animals,  and  making  ice 
for  domestic  use,  may  be  enjoined  at  the  in- 
stance of  riparian  owners  who  will  be  in- 
jured bv  it.  Barrett  v.  Mt.  Greenwood  Ceme- 
tery Asso.  159  111.  385,  42  N.  E.  891,    31:  109 

211.  An  injunction  to  prevent  the  connec- 
tion of  a  sewer  with  a  spring  brook  the 
water  of  which  is  used  for  domestic  pur- 
poses will  not  be  refu^eu  because  the  water 
is  already  polluted  to  some  extent  from 
other  sources.  Id. 

212.  An  injunction  against  a  nuisance 
which  pollutes  wells  of  water  will  not  be 
denied  because  the  owner  might  abandon 
the  use  of  the  wells,  and  procure  water  from 
city  waterworks,  and  recover  his  expenses 
and  damages  in  an  action  at  law.  Lowe  v. 
Prospect  Hill  C«meterv  Asso.  58  Xeb.  94. 
78N.  W.  488,  *  46:237 

213.  Pollution  of  the  waters  and  injury  to 
the  flow  of  the  current,  of  a  creek  by  dis- 
charging into  it  the  manure  and  offal  from 
extensive  cattie-feeding  barns,  in  such  man- 
ner and  degree  as  to  injure  the  stream  for 
husbandry,  and  destroy  it  for  watering 
livestock  on  adjacent  premises,  will  be  re- 
strained by  injunction,  although  the  com- 
plainant might  be  able  to  sup])ly  water  for 
his  cattle  from  an  independent  source  at 
a  comparativelv  small  cost.  Barton  v. 
I'nion  Cattle  Co".  28  Xeb.  350,  44  X.  W.  4.i4. 

7 :  4.-i; 
Diversion. 

Anticipated  Injury,  see  supra.  14. 
inconvenience   to   Defendant    as   Cround    for 
Denying  Relief,  see  supra.  29. 


^Mandatory  Injunction,  see  supra,  54. 

DismissaTof  Suit,  see  infra,  493. 

Relief  Granted,  see  infra,  507. 

See  also  infra,  493;   Waters,  242,  243,  251, 

417,  442. 
For  Editorial  X'otes,  see  infra,  IV.  §  5. 

214.  A  corporation  composed  of  represen- 
tatives of  the  several  mills  owning  water 
power  on  a  river,  which  has  built  and  main- 
tains a  dam  at  the  outlet  of  the  reservoir, 
and  controls  the  whole  water  power  in  the 
interest  of  the  owners  for  their  benefit,  may 
sue  to  enjoin  third  persons  from  drawing 
water  from  the  reservoir.  Watuppa  Res- 
ervoir Co.  V.  Fall  River,  154  Mass.  .305,  28 
X.  E.  257.  13:  255 

215.  The  remedy  at  law  is  not  adequate 
so  as  to  defeat  an  injunction  against  diver- 
sion of  water  from  a  stream.  Rigney  v. 
Tacoma  Light  &  W.  Co.  9  Wash.  576,  38  Pac. 
147,  26:  425 

216.  Equity  may  restrain  the  diversion  of 
water  under  a  claim  of  right  in  order  to 
prevent  the  claim  from  ripening  into  a  right. 
Gould  V.  Eaton,  117  Cal.  539,  49  Pac:  577. 

38:  181 

217.  An  injunction  against  diverting 
water  by  taking  it  for  city  waterworks  may 
be  made,  with  a  stay  of  its  operation  to 
permit  the  city  to  acquire  the  right.  Rignev 
v.  Tacoma  Light  &  W.  Co.  9  Wash.  576.  38 
Pac.  147,  26:  425 

218.  An  injunction  against  drawing  water 
from  a  pond  to  the  injury  of  the  ice  privi- 
leges of  the  owner  of  the  land  will  not  be 
granted,  because  of  an  adequate  remedy  at 
law.  Eidemiller  Ice  Co.  v.  Guthrie,  42  Neb. 
238,  60  X.  W.  717,  28:  581 

219.  The  diversion  or  unreasonable  ob- 
struction of  a  water  course  is  a  private  nui- 
sance which  equity  will  enjoin,  to  prevent 
a  multiplicity  of  suits  or  irreparable  dam- 
age. Ulbricht  v.  Eufaula  Water  Co.  86  Ala. 
587.  6  So.  78,  4:  572 

220.  An  injunction  maj^  be  granted  to  pro- 
tect the  rights  of  an  appropriator  of  water 
against  its  wrongful  diversion  by  others. 
Vineland  Irrig.  Dist.  v.  Azusa  Irrig.  Co.  126 
Cal.  486,  58  Pac.  1057,  46:  820 

221.  A  riparian  owner  having  a  superior 
title  to  the  use  of  the  water  of  a  stream 
as  against  an  appropriator  is  not  entitled 
to  maintain  an  injunction  to  prevent  the 
diversion  of  the  storm  or  flood  waters  of 
the  stream,  and  thereby  prevent  its  appli- 
cation to  a  beneficial  use  for  agricultural 
purposes,  as  contemplated  by  the  Xebraska 
irrigation  act  of  1895.  Crawford  Co.  v.  Hall. 
07   Xeb.   .325.  93  X.  W.   781,  60:  889 

222.  Injunction  will  lie  to  prevent  the 
wrongful  withdrawal  of  water  from  a  great 
pond  to  the  injury  of  a  mill  owner,  as  an 
action  at  law  would  conij)ensate  only  for 
damages  already  inllicted  at  the  time  suit 
\v;is  brought:  and  Afass.  Stat.  1880.  chap. 
2()n.  §  4.  wliich  permits  a  party  sustaining 
daningi'^  tn  lia\('  tlic  same  assessed,  etc., 
is  ap[)li(al)I('  only  to  those  which  are  caused 
'>y  the  rightful  action  of  defendant.  Pro- 
iirietors  of  Mills  v.  Braintree  Water  Suppiv 
(^o.    14f)    :\lass.   47S.   21    X.    E.    761.  4:272 
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g.  As   to   Corporate   Matters;    Associations, 

Mandatory  Injunction,  see  supra,  40,  47,  49. 

Against  Use  of  Corporate  Name,  see  Corpo- 
rations, 40,  41. 

In  Suit  by  Minority  Stockholders,  see  Cor- 
porations, 488,  489. 

Against  Use  of  Trademark,  see  Corpora- 
tions, 496-498. 

Agafnst  Transfer  of  Stock,  see  Corpora- 
tions, 500. 

Against  Voting  Corporate  Stock,  see  Cor- 
porations, 505,  657. 

Against  Consolidation,  Sufficiency  of  An- 
swer, see  Pleading,  526b. 

Locality  of  Jurisdiction,  see  Courts,  75,  81- 
83. 

See  also  infra,  480,  515;  Contracts,  760. 

For  Editorial  Notes,  see  infra,  IV.  §  2. 

223.  An  injunction  against  the  leasing  by 
a  railroad  company  of  another  railroad 
without  the  court's  leave  is  in  excess  of  the 
power  of  the  court,  as  the  court  cannot  pre- 
scribe the  terms  of  such  a  lease,  and  can,  at 
the  most,  prevent  only  such  a  lease  as  is 
illegal,  ultra  vires,  or  fraudulent.  Shaw  v. 
Davis,  78  Md.  308,  28  Atl.   619,         23:  294 

224.  An  injunction  to  prevent  the  consoli- 
dation of  competing  street^  railways  in  vio- 
lation of  the  Constitution  may  be  granted 
without  compelling  a  resort  to  the  harsher 
method  of  forfeiting  the  charters.  Trust 
Company  of  Georgia  v.  State,  109  Ga.  736, 
35  S.  E.  323,  48:  520 

225.  Voting  or  controlling  stock  under  a 
pooling  arrangement  which  is  against  pub- 
lic policy  may  be  restrained  by  injunction 
at  the  suit  of  the  real  owner  of  the  stock. 
Harvey  v.  Linville  Improv.  Co.  118  N.  C. 
693,  24  S.  E.  489,  '     32:  265 

226.  An  electric  light  company  permitting 
itself  to  be  controlled  by  a  gas  company,  to 
the  detriment  of  the  public,  in  the  matter 
of  electric  lights,  has  no  standing  in  equity 
to  enjoin  another  electric  light  company 
from  operating  in  its  territory.  Scranton 
Electric  Light  &  H.  Co.'s  Appeal,  122  Pa. 
154,  15  Atl.  446,  1:  285 

227.  Where  a  corporate  excess  of  power 
tends  to  the  public  injury  or  to  defeat  pub- 
lic policy,  it  may  be  restrained  in  equity  at 
the  suit  of  the  attorney  general.  Stockton 
V.  Central  P.  Co.  (X.  J.'Ch.)  50  N.  J.  Eq.  52. 
24  Atl.  964  17:  97 

228.  An  injunction  against  the  plaintiff 
may  be  imposed  as  a  conditiQ-n  of  a  similar 
injunction  in  his  favor  against  the  defend- 
ants limiting  their  jiower  to  make  promis- 
sory notes  or  chocks  for  a  corporation  of 
which  they  are  directors  and  ofTicers.  and  the 
a  11  airs  of  whicli  have  come  to  a  deadlock 
by  di'^sensions  between  two  factions,  eacli 
of  which  own<  (uie  half  of  tlie  capital  stock. 
.Sternhcrcr  v.  Wnltr  i  X.  ,T.  Err.  &  App.)  .')fi 
X.  J.  Eq.  .3S!t.  •:,<.)  Atl.  ;]07,  ;^!):  7G-2 

220.  Payment  of  (le]in..ited  inarpiTi-  in  ac- 
cordance wit1i  tlie  (](Mi-;i()ii  nf  a  cmiiiiiittee 
01  a  board  of  ti';ulr  may  he  piT\('iite(l  liv  iii- 
jiinctioii.  wlii'ii  ilie  committ.ee  practirally 
denied  a  licariiiir  lo  i)ii-  di-fi'ateil  party  1iy 
refn=in£r  io  licar  f'\  iilfiiic  wliiili  Iw  \va>  en- 


titled to  have  considered  under  the  rules  of 
the  board.  Ryan  v.  Cudahy,  157  111.  108, 
41  N.  E.  760,  49:  3.53 

Punishment  or  expulsion  of  member  or  of- 
ficer. 

230.  An  injunction  to  restrain  a  voluntary 
association  from  fining  or  expelling  a  mem- 
ber for  violation  of  a  by-law  prohibiting  the 
members  from  dealing  on  the  market,  either 
with  nonmembers  engaged  in  the  same  busi- 
ness or  with  others  who  deal  with  such  non- 
members,  will  not  be  granted  at  the  suit 
of  one  not  a  member  of  the  association,  who 
is  only  indirectly  and  remotely  affected  by 
such  by-law.  Downs  v.  Bennett,  63  Kan. 
653,  66  Pac.  623,  55:  560 

231.  An  adjudication  cannot  be  obtained 
in  advance  as  to  the  validity  of  the  by-laws 
of  an  incorporated  association,  on  an  appli- 
cation for  injunction  by  a  member  who  has 
been  cited  to  show  cause  why  he  should  not 
be  punished  for  violating  such  by-laws,  un- 
less such  punishment  would  subject  him  to 
irreparable  injury,  and  other  adequate 
means  of  redress  are  not  open  to  him. 
Thomas  v.  Musical  Mut.  Prot.  Union,  121  N. 
Y.  45,  24  N.  E.  24,  8:  175 

232.  Where  the  imposition  of  fines,  pay- 
ment of  which  the  corporation  has  no  means 
of  enforcing  except  through  the  courts,  is 
the  only  punishment  provided  for  violation 
of  by-laws,  a  party  cited  for  trial  under 
such  by-laws  has  no  right  to  an  injunction 
restraining  such  action,  since  his  remedy  at 
law  is  sufficient.  Id. 

233.  The  possibility  that  a  person  may  be 
expelled  from  an  incorporated  association  in 
case  of  his  neglect  to  pay  fines  if  they 
should  be  imposed  upon  him,  where  no  in- 
tention to  expel  him  is  shown,  is  not  suf- 
ficient to  warrant  an  injunction  against  pro- 
ceeding to  try  him  for  alleged  violation  of 
the  by-laws  making  him  liable  to  fines.  Id. 

234.  A  court  of  equity  has  power  to  en- 
join the  members  of  the  supreme  lodge  of  a 
fraternal  beneficiary  association  from  ex- 
cluding any  properly  qualified  state  repre- 
sentatives from  the  right  to  vote.  Supreme 
Lodge  Order  of  Golden  Chain  v.  Simering, 
88  Md.  276,  40  Atl.  723,  41 :  720 

235.  An  injunction  to  restrain  a  chapter 
of  Royal  Arch  Masons  from  proceeding  with 
the  trial  of  charges  against  a  member  can- 
not be  granted,  when  the  proceedings  are 
in  strict  accordance  with  the  rules  of  the 
order,  on  the  ground  of  the  invalidity  of  the 
rule  which  the  mem'ber  is  charged  with  vio- 
lating, because  it  was  adopted  as  the  result 
of  a  conspiracy  in  the  furtherance  of  which 
the  proceedings  are  being  taken.  Lawson  v. 
Hewell,  118  Cal.  613,  50  Pac.  763,  49:  400 

236.  An  injunction  against  the  perform- 
ance of  the  duties  of  the  offices  of  a  frater- 
nal beneficial  association,  to  which  defend- 
ants claim  to  have  been  elected,  sought  on 
the  ground  that  the  election  was  invalid 
l)ecaiise  persons  entitled  to  vote  were  denied 
tlie  riuht.  is  not  the  proper  remedy, — es- 
|ic(iallv  when  it  do^es  not  appear  that  this 
wa>  done  in  bad  faith.  Supreme  Lodse 
Order  of  Golden  Chain  v.  Simering,  88  Md. 
27(i.  40  Atl.  723,  41:  720 
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237.  The  fact  that  a  person  cannot  be 
reinstated  in  his  office  in  the  masonic  order 
by  reversal  of  a  judgment  of  suspension  un- 
til after  the  term  of  his  office  has  expired 
is  not  ground  for  an  injunction  against  the 
suspension,  the  office  not  being  one  of  prof- 
it. Mead  v.  Stirling,  62  Conn.  586,  27  Atl. 
591,  23:227 

238.  The  fact  that  the  grand  master  of  a 
lodge  who  is  to  try  the  question  of  misrep- 
resentation as  ground  for  the  suspension 
of  a  worshipful  master  of  a  local  lodge,  is 
also  the  complainant,  is  not  sufficient  ground 
for  an  injunction  from  the  courts  to  prevent 
the  exercise  of  such  quasi  judicial  authority. 

Id. 
Illegal  assessments. 

239.  A  per  capita  tax  of  $1  on  members 
of  subordinate  lodges  of  Odd  Fellows  is  not 
such  a  tax  as  is  mentioned  in  Kan.  Code,  § 
253.  respecting  an  action  to  enjoin  the  col- 
lection of  a  tax.  Reno  Lodge  No.  99  I.  0. 
O.  F.  V.  Grand  Lodge  I.  0.  0.  F.  54  Kan. 
73,  37  Pac.   1003,  26:  98 

240.  An  injunction  cannot  be  granted 
against  illegal  assessments  upon  members 
by  a  foreign  insurance  association,  although 
they  are  alleged  to  be  unnecessary  and  made 
with  the  dishonest  and  fraudulent  purpose 
of  forcing  members  to  lapse,  as  this  would 
involve  an  inquiry  into  the  internal  manage- 
ment of  the  association.  Condon  v.  Mutual 
Reserve  Fund  L.  Asso.  89  Md.  99,  42  Atl. 
944,  44:  149 

241.  An  injunction  against  the  grand 
lodge  of  the  Independent  Order  of  Odd  Fel- 
lows of  a  state  to  restrain  assessments  on 
subordinate  lodges  for  an  orphans'  home, 
will  not  be  granted  where  a  right  of  appeal 
to  the  sovereign  grand  lodge  of  the  United 
States  has  not  been  exercised.  Reno  Lodge 
No.  99,  L  0.  0.  F.  V.  Grand  Lodge,  L  O.  O. 
F.  54  Kan.  73,  37  Pac.  1003,  26:  98 
Inspection  of  books. 

242.  Injunction  la  the  proper  form  of 
remedy  to  enforce  the  right  of  a  stockhold- 
er in  a  private  corporation,  given  by  Ohio 
Rev.  Stat.  §  3254,  to  inspect  the  books  and 
records  of  the  corporation.  Cincinnati 
Volksblatt  Co.  v.  Hoffmeister,  62  Ohio  St. 
189,  56  N.  E.  1033,  48:  732 

h.  As  to  Office ;  Elections. 

For  Editorial  Notes,  see  infra,  IV.  §  5. 

Elections. 

Of  Beneficiary   Association,  see   supra,  234. 
Original  Jurisdiction  of  Appellate  Court  as 
to,  see  Courts,  283. 

243.  The  giving  out  of  notices  of  election 
by  the  secretary  of  state  is  a  purely  minis- 
terial act  which  may  be  restrained  by  in- 
junction; and  it  is  immaterial  that  he 
claims  to  be  following  the  mandates  of  an 
act  of  the  legislature,  if  it  is  found  to  be 
unconstitutional.  State  ex  rei.  Adams 
County  V.  Cunningham,  81  Wis.  440,  51  N. 
W.  724,  15:  561 

244.  A  chancery  court  has  no  power  to 
protect  by  injunction  purely  political  rights, 
such    as    the    rights    of    citizens    as    voters. 

L.R.A.  Dig.— 104. 


State  ex  rel.  McCafTery  v.  Aloe,  152  Mo.  466, 
54  S.  W.  494,  47 :  393 

245.  An  injunction  to  restrain  the  exercise 
of  governmental  powers  under  an  unconsti- 
tutional statute  cannot  be  granted  on  behalf 
of  individuals  who  assert  no  threatened  in- 
fringement of  rights  of  property  or  of  civil 
rights.  Green  v.  Mills,  25  U.  S.  App.  383, 
16  C.  C.  A.  516,  69  Fed.  852,  30:  90 
[Appeal  Dismissed  by  the  Supreme  Court 
of  the  United  States  in  159  U.  S.  651,  40 
L.  ed.  293,  16  Sup.  Ct.  Rep.  132.] 

246.  An  injunction  against  any  registra- 
tion of  voters  on  the  ground  that  the  stat- 
ute providing  for  the  registration  is  uncon- 
stitutional because  its  provisions  are  so  un- 
reasonable, unnecessary,  and  burdensome 
that  complainant  has  been  unable  to  regis- 
ter after  repeated  and  persistent  efforts  to 
do  so,  cannot  be  granted,  since  the  action 
sought  to  be  enjoined  is  political  and  gov- 
ernmental, and  will  not  infringe  any  right 
of  property  or  civil  right  of  the  complainant 
and  others  similarly  situated.  Id. 

247.  An  injunction  against  proceeding  to 
an  election  under  an  alleged  unconstitution- 
al statute  will  not  be  granted  where  that 
is  the  only  law  that  has  not  been  repealed 
or  adjudged  unconstitutional,  under  which 
an  election  of  members  of  the  legislature 
can  be  had.  Fesler  v.  Bray  ton,  145  Ind.  71, 
44  N.  E.  37,  32:  578 

248.  An  injuncti  i  cannot  be  granted  to 
prevent  the  giving  of  election  notices,  or  the 
certifying  of  nominees  for  districts  created 
by  an  apportionment  act,  on  the  ground 
that  such  act  is  unconstitutional,  since  the 
rights  involved  are  purely  political  and  en- 
forceable only  at  law.  Fletcher  v.  Tuttle, 
151  111.  41,  37  N.  E.  683,  25:  143 

249.  Any  additional  burden  which  may 
result  to  a  taxpayer  from  the  submission  of 
a  question  at  a  general  election  is  too  trif- 
ling, fanciful,  and  speculative  to  constitute 
the  basis  of  an  injunction  against  submit- 
ting the  question.  State  ex  rel.  Cranmer 
V.  Thorson,  9  S.  D.  149,  68  N.  W.  202, 

33:  582 

250.  An  injunction  against  the  certifying 
of  a  proposed  constitutional  amendment  for 
submission  to  the  people  will  not  be  granted 
on  the  ground  that  the  submission  will  be 
inoperative.  Id. 

251.  Equity  has  no  jurisdiction  to  enjoin 
commissioners  of  a  county  court  in  West 
Virginia  from  certifying  to  the  governor  the 
result  of  their  canvass  of  the  county  vote 
for  congressman.  Alderson  v.  Kanawha 
County  Ct.  Corors.  32  W.  Va.  640,  9  S.  E. 
868,  5:  334 

252.  A  court  of  equity  has  no  jurisdiction 
to  enjoin  the  secretary  of  state  from  deliv- 
ering to  the  speaker  of  the  house  of  dele- 
gates the  sealed  returns  of  an  election  for 
governor,  properly  transmitted  to  him;  and 
such  injunction,  if  granted,  will  be  treated 
as  a  nuilitv.  Fleming  v.  Guthrie.  32  W.  Va. 
1,  9  S.  E.  23.  3:  53 

253.  An  injunction  against  adding  names 
to  a  political  committee,  or  striking  names 
therefrom,    will   not   be   granted    when    the 
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committee  does  not  own  or  pretend  to  own, 
or  derive  any  benefit  from,  anything  of 
value  held  by  them  in  common,  although 
the  committee  is  elected  at  primary  elec- 
tions, and  the  law  recognizes  political  par- 
ties so  far  as  to  prescribe  the  duties  of  of- 
ficers at  such  primaries.  Kearns  v.  Howley, 
188  Pa.  116,  41  Atl.  273,  42:  235 

Title  to  office  involved. 

254.  Equity  has  no  jurisdiction  of  a  suit 
merely  to  bar  the  entrance  of  a  person  to 
office  by  injunction  and  to  declare  his  title 
to  the  office  invalid.  State  ex  rel.  MeCaf- 
fery  v.  Aloe,  152  Mo.  466,  54  S.  W.  494, 

47 :  393 

255.  An  injunction  cannot  be  resorted  to, 
to  determine  a  disputed  title  to  office.  Guil- 
lotte  V.  Poincy,  41  La.  Ann.  333,  6  So.  507, 

5:  403 

256.  Where  the  title  to  an  office  is  disput- 
ed, the  claimant  and  others  may  be  enjoined 
from  interfering  with  the  office  de  facto 
until  the  dispute  is  judicially  settled.  Id. 
Removal  of  officer  or  employee. 

Of  Benevolent  Society,  see  supra,  237,  238. 

257.  Equity  has  no  jurisdiction  to  re- 
strain the  attempted  removal  from  office 
of  a  public  official  by  the  proper  authorities 
in  accordance  with  the  provisions  of  an  in- 
valid statute,  since  jurisdiction  of  such 
matters  rests  entirely  with  the  law  courts. 
People  ex  rel.  Corscadden  v.  Howe,  177  N. 
Y.  499,  69  N.  E.  1114,  66:  664 

258.  An  injunction  to  prevent  a  school- 
teacher from  attempting  to  teach  in  a 
school-house  after  an  ineffectual  attempt  to 
dismiss  him  arbitrarily  will  not  be  granted 
to  school  directors,  although  they  have  by 
statute  the  charge  and  control  of  the  school 
property.  Thompson  v.  Gibbs,  97  Tenn.  489, 
37  S.  W.  277,  34:  548 

i.  Against   Legal   Proceedings. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 

342. 
Conflict  of  Jurisdiction  as  to,  see  Courts,  IV. 

b. 
Against  Suit  by  Wife  for  Separate  Support, 

see  Divorce  and  Separation,  120. 
Venue  of  Action,  see  Venue,  5. 
See  also  infra.  486;   Equity,  32. 
For  Editorial  Notes,  see  infra,  IV.  §§  15-32. 

259.  As  a  patentee  may  recover  substan- 
tial damages  against  vendees  of  an  infring- 
ing manufacturer  whom  he  has  sued,  in  ad- 
dition to  those  which  he  would  be  entitled 
to  recover  against  the  manufacturer,  the 
commencement  of  new  suits  should  not  be 
enjoined,  unless  irreparable  injury  is  threat- 
ened to  defendant's  Ijusiiioss.  or  there  is  evi- 
dence of  malice  or  bad  faith  on  the  part  of 
the  ]ilaintifT  in  foiniiipncing  such  suits. 
Kellcv  v.  Ypsilanti  Dri-,s-Stav  Mfir.  Co.  44 
Fed.  'l9.  ■  '     10:  fiS6 

200.  A  bill  to  OTijcMii  a  rrfilit'ir  frniii  prov- 
ing Ills  claim  in  iiixihciicy  ]ii-iic('ciliiii:-<  can- 
not he  mainiainoi!  iiiilcs-;  luouijiit  umlcr 
Mas<.  V\\\k  Stat,  cliap.  l.")7.  *  1-").  wiiicli  doe* 
not  ])crinir  tin'  ^tificrx  isoi-y  iiii-i~ilict  ion  of 
tlio  --upfi'ini'  jiiilicial  court  ot"  Ma-~aclni<ct  ts 
to  lie  imokcil  in  .-uch  procpo(]inir>  until  aft  or 


the  question  of  allowance  of  the  claim  has 
been  passed  upon  by  the  insolvency  court. 
Proctor  V.  National  Bank  of  the  Republic, 
152  Mass.  223,  25  N.  E.  81  9:  122 

261.  When  a  defendant  pendente  lite  in 
a  circuit  court  of  the  United  States  seeks  to 
convey  land,  the  subject  of  controversy,  to 
a  state,  he  will  be  restrained  by  injunction. 
Lee  V.  Simpson,  37  Fed.  12,  2:  659 

262.  Equity  may  enjoin  proceedings  at 
law  under  statutes  giving  a  summary 
remedy  for  obtaining  possession  of  property 
under  lease,  where  the  lessee  has  an  equit- 
able right  to  a  continuance  of  possession, 
and  where  the  remedy  at  law  is  not  ade- 
quate to  determine  the  rights  of  the  parties. 
Kaufmann  v.  Liggett,  209  Pa.  87,  58  Atl. 
129,  67 :  353 

263.  An  injunction  against  the  publica- 
tion of  letters  by  producing  them  in  evi- 
dence will  not  be  granted  in  favor  of  one 
by  whom  and  to  whom  they  were  written, 
against  a  person  who  has  them  in  possession 
and  intends  to  use  them  as  evidence  in  the 
prosecution  of  a  joint  information  against 
the  writers  of  the  letters  for  adultery,  al- 
though the  letters  were  obtained  by  a 
breach  of  trust  on  the  part  of  one  to  whom 
they  were  delivered  by  the  complainant, 
with  instructions  to  burn  them.  Barrett  v. 
Fish,  72  Vt.  18,  47  Atl.  174,  51:  754 

264.  An  injunction  suit  in  a  Federal  court 
when  it  has  jurisdiction,  against  the  execu- 
tion of  a  writ  of  possession,  is  a  proper 
remedy  to  enforce  an  occupying  claimant's 
right  to  compensation  for  improvements; 
and  it  may  be  instituted  at  any  time  before 
he  is  dispossessed  of  the  premises  after  they 
have  been  adjudged  to  the  true  owner,  where 
the  state  statute  provides  for  the  protec- 
tion of  his  rights  by  the  appointment  of  ap- 
praisers after  such  judgment  to  ascertain 
the  value  of  improvements  and  state  the 
account.  Leighton  v.  Young,  10  U.  S.  App. 
298,  3  C.  C.  A.  176,  52  Fed.  439,  18:  266 

265.  A  suit  to  enjoin  defenses  at  law 
against  a  judgment,  on  the  ground  that 
the  debtor  is  estopped,  and  that  it  is  un- 
certain whether,  under  the  law  of  the  state, 
the  creditor  could  so  frame  his  complaint 
as  to  be  able  to  obtain  a  standing  in  a  court 
of  law.  unless  the  defendant  was  prevented 
from  raising  the  defense  and  that  it  is  im- 
probable that  plaintiff  could,  at  the  outset 
of  his  case,  avail  himself  of  the  estoppel  so 
as  to  gain  a  foothold  in  court,^ — entitles  the 
complainant  to  relief  in  equity.  Cornwall 
V.  Davis,  38  Fed.  878,  4:  563 

266.  An  injunction  will  be  granted  to  re- 
strain the  removal  ol  the  materials  in  a 
railroad  track,  under  a  sale  on  an  attach- 
ment by  creditors  of  the  builders,  where 
the  road  was  built  on  land  owned  not  by 
the  builders,  but  by  other  parties,  from 
materials  furnished  by  the  latter,  upon  an 
agreement  that  it  was  to  remain  the  prop- 
erty of  the  landowners  until  they  had  been 
repaid  the  cost  thereof  by  the  biiilders.  ujion 
which  a  bill  of  sale  was  to  be  made,  and 
such  payment  and  bill  of  sale  have  not  yet 
been    made.     Webster  Lumber  Co.   v.   Key- 
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stone  Lumber  &  Min.  Co.  51  W.  Va.  545,  42 
S.  E.  632,  66:  33 

Set-off  as  ground  for  injunction. 

267.  An  injunction  against  the  collection 
of  a  judgment  will  be  granted  to  let  in  a 
set-off.  where  the  judgment  creditor  is  in- 
solvent. Jarrett  v.  Goodnow,  39  W.  Va.  602, 
20  S.  E.  575,  32:  321 

268.  Where  a  railroad  conductor  on  a 
freight  train  has  recovered  a  judgment 
against  the  railroad  company  for  personal 
injuries  from  an  accident  on  the  road,  and 
he  is  insolvent,  the  collection  of  so  much 
of  such  judgment  as  will  be  sufficient  to 
protect  the  company  may  be  enjoined,  to 
await  the  result  of  a  suit  against  the  com- 
pany for  injuries,  arising  from  the  same 
accident,  to  a  passenger  on  the  train  who 
was  wrongfully  given  passage  by  the  con- 
ductor against  the  rule  of  the  company;  the' 
conductor's  act  being  the  proximate  cause, 
as  between  him  and  the  company,  of  the  in- 
jury to  such  passenger,  and  the  company 
being  entitled  to  collect  the  amount  which 
it  may,  in  the  suit  by  the  passenger,  be 
compelled  to  pay.  Memphis  &  C.  R.  Co.  v. 
Greer,  87  Tenn.  698.  11  S.  W.  931,  4:  858 
Defenses  available  in  action  at  law. 

269.  An  injunction  against  actions  on 
claims  for  which  a  valid  release  has  been 
made  may  be  granted  when  the  trial  at  law 
might  affect  the  reputation  and  character 
of  the  defendant  in  the  community  because 
of  charges  and  revelations  as  to  his  past 
conduct,  whether  real  or  fabricated,  on 
which  the  claims  were  based.  Bomeisler  v. 
Porster,  154  N.  Y.  229,  48  N.  E.  534,    39:  240 

270.  An  injunction  should  issue  to  stay 
an  action  at  law  upon  a  promissory  note  for 
the  purchase  price  of  land  until  an  equitable 
defense  of  reduction  for  partial  failure  of 
consideration  is  allowed,  whenever  the 
remedy  at  law  is  less  certain,  prompt,  and 
efficient  to  attain  the  ends  of  justice.  Wil- 
liams V.  Neely,  67  C.  C.  A.  171,  134  Fed.  1, 

69:  232 
Enforcement  of  illegal  contract. 
For  Editorial  Notes,  see  infra,  IV.  §  8. 

271.  The  mortgagor  can  maintain  an  ac- 
tion to  enjoin  the  foreclosure  of  a  mortgage 
under  a  power  of  sale,  on  the  ground  that 
it  was  without  consideration,  notwithstand- 
ing that  it  was  executed  for  the  pvirpose  of 
hindering  and  delaying  his  creditors  Devlin 
V.  Quigg,  44  Minn. "534.  47  N.  W.  258. 

10:  665 
Exercise  of  power  of  sale  under  mortgage. 
Jurisdiction  of  Other  Court,  see  Courts,  406. 
See   alf'O  supra.  271. 

272.  A  sale  under  a  power  in  a  mortgaoe 
will  not  be  enjoined  and  set  aside  on  the 
ground  of  a  perversion  of  the  power  to  im- 
proper purposes,  where  the  mortgagee  is  act- 
ing withiii  the  letter  of  his  power,  unless 
the  perversion  is  very  clearly  shown.  Hol- 
land v.  Citizens'  Sav.  Bank,  16  R.  I.  734,  in 
Atl.  654,  S:  5.3.1 

273.  An  injunction  may  issue  against  the 
exerrise  of  the  power  of  sale  under  a  mort- 
•ra<je  which  is  void  as  against  public  poliev. 
Tasket  v.  Moss,  115  N.  C.  448,  20  S.  E.  733. 

48:  842 


Orders. 

274.  The  proper  mode  of  review  of  an 
order  of  court  directing  the  sheriff  to  oper- 
ate an  elevator  in  the  courthouse  for  con- 
venience of  access  to  the  court  room  is  by 
appeal,  and  not  by  injunction  against  the 
sheriff.  Vigo  County  Comrs.  v.  Stout,  136 
Ind.  53,  35  N.  E.  683,  22:  398 

275.  A  void  order  of  court  to  make  a 
practical  reconstruction  of  the  courthouse 
is  subject  to  collateral  attack  by  way  of  in- 
junction, although  the  order  purports  to  be 
for  repairs,  and  would  have  been  valid  if 
confined  to  necessary  repairs  only.  White 
County  Comrs.  v.  Gwin,  136  Ind.  562,  36  N. 
E.  237,  22:  402 
Judgments. 

Conflict  of  Authority  as  to,  see  Courts,  393, 

399-404. 
Jurisdiction  in  Federal  Court,   see  Courts, 

360. 
Relief    against    Judgments    Generally,    see 

Judgment,  VTI. 
Defendants  in  Suit,  see  Parties,  130. 
Allegation  as  to,  see  Pleading,  443. 
See  also  supra,  267,  268. 
For  Editorial  Notes,  see  infra,  IV.  §§  20-32. 

276.  A  judgment  at  law  will  not  be  en- 
joined on  the  ground  of  fraud  where  it  does 
not  appear  that  such  judgment  is  inequit- 
able, or  it  is  disclosed  that  plaintiff  had 
failed  to  exercise  due  diligence  in  asserting 
his  rights.  Norwegian  Plow  Co.  T.  Bollman, 
47  Xeb.  186,  66  N.  W.  292,  31:  747 

277.  Relief  will  not  be  denied  to  one  seek- 
ing to  enjoin  the  execution  of.  a  judgment 
because  he  might  have  sought  it  under  a 
different  form  of  action,  in  a  state  where  the 
various  kinds  of  relief  are  administered 
by  the  same  tribunal,  and  there  is  but  one 
form  of  civil  action  for  the  enforcement  or 
protection  of  civil  rights.  Merriman  v. 
Walton,  105  Cal.  403,  38  Pac.  1108,      30:  786 

278.  Injunction  will  not  lie  against  a 
judgment  at  law  against  an  infant  merely 
because  no  guardian  ad  litem  was  appoint- 
ed for  him  and  his  general  guardian  wa.s 
not  brought  into  the  action.  Levystein 
Bros.  v.  O'Brien,  106  Ala.  352,  17  So.  550, 

30:  707 

279.  The  collection  of  a  judgment  may  be 
enjoined  for  want  of  consideration  for  the 
note  on  which  it  was  rendered,  under  W.  Va. 
Code  1891.  chap.  126,  §§.  5,  6,  giving  the 
right  to  make  such  defense  at  law,  or  to 
go  to  equity  without  giving  any  excuse  for 
not  defending  at  law.  Jarrett  v.  Goodnow, 
39  W.  Va.  602,  20   S.  E.  575,  32:  321 

280.  An  suit  to  enjoin  a  judgment  against 
a  sairety  will  not  lie  on  the  ground  that 
the  principal's  liability  has  been  subsequent- 
ly discharged,  where  a  statute  permits  the 
surety  under  such  circumstances  to  file  a 
bill  to  review  the  judgment  against  him  for 
newly  discovered  matter,  without  affect- 
ing that  in  favor  of  his  princi{>al.  Mich- 
ener  v.  Springfield  Engine  &  T.  Co.  142  Ind. 
130.  40  X.  E.  679.  31:  59 

281.  A  judgment  rendered  on  an  unau- 
thorized appearance  by  an  attorney,  after 
the  defendant  had  by  demurrer  given  the 
court   jurisdiction   of  his   person,  cannot   on 
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collateral  attack  be  declared  a  nullity  and 
perpetually  enjoined;  but  the  remedy  is  to 
open  up  the  judgment  and  stay  proceedings 
thereon  until  a  trial  on  the  merits  can  be 
had.  Hollinger  v.  Reeme,  138  Ind.  363,  36 
N.  E.    1114,  24:  46 

282.  A  judgment  regularly  rendered,  even 
though  by  default  and  on  a  note  given  for 
a  gambling  consideration,  is  binding  as 
against  the  parties  and  their  privies,  and  its 
enforcement  will  not  be  restrained  by  a 
court  of  equity.  Owens  v.  Van  Winkle  Gin 
&  M.  Ck).  96  Ga.  408,  23  S.  E.  416,      31:  767 

283.  A  defendant  against  whom  a  default 
judgment  has  been  fraudulently  entered  is 
not  compelled  to  resort  to  certiorari  for 
relief,  rather  than  to  apply  for  an  injunc- 
tion against  its  execution,  where  he  would 
not  thereby  obtain  as  effective  relief  as  he 
could  by  injunction.  Merriman  v.  Walton, 
105  Cal.   403,  38  Pac.   1108,  30:  786 

284.  The  entering  of  a  default  judgment 
pending  negotiations  for  a  transfer  of  the 
cause  to  another  jurisdiction,  which  is  con- 
cealed until  the  time  for  appeal  has  ex- 
pired, followed  by  a  justice's  refusal  to  va- 
cate the  same,  will  entitle  the  defendant  to 
have  the  execution  of  the  judgment  en- 
joined. Id. 

285.  Xo  injunction  against  a  default  judg- 
ment is  justified  by  the  facts  that  defend- 
ant submitted  the  factsi  constituting  his  de- 
fense to  an  attorney,  with  recjuest  to  pre- 
pare an  answer,  and  then  went  to  his 
home  in  another  county  relying  on  the  at- 
torney's promise  to  do  so,  but  that  for  some 
reason  unknown  to  defendant  the  answer 
was  not  filed.  Payton  v.  McQuown,  97  Ky. 
757,  31   S.  W.   874,  31:  33 

286.  The  enforcement  of  a  judgment  at 
law  will  not  be  enjoined  merely  for  want  of 
jurisdiction  in  the  court  which  rendered  it, 
unless  such  judgment  is  shown  to  be  un- 
just or  inequitable.  John  V.  Farwell  Co. 
V.  Hilbert,  91  Wis.  437.  65  N.  W.   172, 

30:  235 

287.  Although  a  judgment  of  a  justice  of 
the  peace  is  void  becatisp  he  has  no  juris- 
(listion  of  defendant,  yet  its  execution  will 
not  be  enjoined  if  defendant  has  a  right  to 
a  writ  of  certiorari  to  sot  the  judgment 
aside.  Texas  M.  R.  Co.  v.  Wright,  88  Tex. 
346,  31   S.  W.   613,  31:  200 

288.  A  justice's  rendition  of  judgment  for 
more  than  is  demanded  liy  the  affidavit  of 
attachment  does  not  make  the  judgment 
void  so  as  to  warrant  an  injunction  against 
its  execution.  Gum-Elastic  Roofing  Co.  v. 
]\Iexico  Pub.  Co.  140  Ind.  158.  39  X.  E.  443, 

30:  700 

289.  An  injunction  against  oijfdrcing  a 
judgment  at  law  will  be  granted  where  the 
deatli  of  the  trial  judge  suon  after  The  trial 
j)reveii1<il  the  perfection  of  an  appeal,  and 
the  rerord  shows  that  the  judgment  is  with- 
out evidence  to  support  it.  Little  Rock  & 
Ft.  R.  U.  Co.  v.  Wells,  Gl  Ark.  354.  33  S. 
W.    208,  30:  5C0 

290.  A  jiidLiiiient  of  a  ju-tiee  of  the  peace, 
i-endered  within  lf.~<  limii  the  time  ]ire- 
seribed  li\  -latiite  aflei'  -eiviei'  nf  >unini()ii>, 
is  not  so    far  void   that    its  exeeiiiion  can  be 


enjoined;  but  the  defendant  must  take  the 
proper  steps  to  obtain  a  review  on  ap- 
peal. Kerr  v.  Murphy  (S.  D.)  102  N.  W. 
687,  69:  499 

291.  A  bill  in  equity  will  lie  to  enjoin 
an  action  at  law  on  a  judgment  obtained 
by  the  fraud  of  the  officer  charged  with  the 
service  of  the  writ  in  the  original  action, 
where  the  return  of  the  officer  showed  a  full 
and  regular  service  of  the  writ.  Dowell  v. 
Goodwin,  22  R.  I.  287,  47  Atl.  693,      51:  873 

292.  An  action  against  the  officer  guilty 
of  the  fraud  is  not  an  adequate  remedy  at 
law,  which  will  prevent  a  court  of  equity 
from  entertaining  a  bill  to  restrain  the 
enforcement  of  a  judgment  obtained  through 
the  fraud  of  the  officer  charged  with  the 
service  of  the  writ.  Id. 

293.  An  injunction  may  be  granted  to  re- 
strain defendants  from  using  a  decree  in  a 
patent  case,  which  they  have  obtained  by 
fraud  and  collusion,  in  any  way  or  form 
to  influence  or  threaten  any  person  from 
purchasing  ai'ticles  from  the  complainant, 
by  claiming  that  the  decree  is  an  adjudica- 
tion upon  the  merits  as  to  the  validity  of 
the  patent.  Grand  Rapids  School  Furniture 
Co.  v.  Haney  School  Furniture  Co.  92  Mich. 
558,   52  N.   W.    1009,  16:  721 

294.  Any  fact  which  renders  it  against 
conscience  to  enter  or  execute  a  judgment 
at  law,  and  which  is  not  available  to  the 
defendant  at  law,  confers  jurisdiction  upon 
a  court  of  equity  to  enjoin  the  proposed 
entry  or  execution.  Williams  v.  Neely,  67 
C.  C.  A.  171,  134  Fed.  1,  69:  232 
Levy,  garnishment,  or  execution  sale. 
Provisions  of  Judgment,  see  infra,  509,  610, 

514. 
Jurisdictional  Amount  in,  see  Courts,  292. 
Jurisdiction  of  Suit  to  Restrain  Sale  under 

Trust  Deed,  see  Courts,  298. 
Garnishee  as  Necessary  Party   to   Suit,  see 

Parties,    131. 
State  as  Party  to  Suit,  see  Parties,  134. 
See  also  Assignment,  31;  Judgment,  117. 
For  Editorial  Notes,  see   infra,   IV.   §§    19, 

32,  33. 

295.  An  injunction  to  restrain  a  levy  on 
part  of  the  property  of  a  railroad  may  be 
granted  in  favor  of  mortgagees  of  the  whole 
property,  under  Minn.  Gen.  Laws  1868,  chap. 
56,  §§  1-3,  which  make  all  the  property  of 
the  company  an  entirety  as  to  mortgagees. 
Central  Trust  Co.  v.  Moran,  56  Minn.  188. 
57  N.  W.  471,  29:  212 

296.  Injunction  will  not  lie  to  prevent 
the  sale  under  execution  of  exempt  prop- 
erty, unless  it  has  some  special  value  to 
plaintiff,  where  the  statutes  provide  a  rem- 
edy at  law  for  the  recovery  of  personal 
property  and  damages  for  its  wrongful 
seizure.  Parsons  v.  Hartman,  25  Or.  547, 
37   Pac.  61,  30:  98 

297.  A  suit  in  equity  may  be  maintained 
to  enjoin  a  judgment  creditor  from  prosecut- 
ing a  multiplicity  of  proceedings  in  garnish- 
ment to  subject  the  wages  of  laborers,  me- 
chanics, and  clerks,  which  are  absolutely 
exempt  by  law  from  attachment,  execution, 
and  garnishee  process,  to  the  payment  of  his 
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judgment.      Siever  v.   Union   P.   R.   Co.    68 
Xeb.  91,  93  X.  W.  943,  &1:  319 

298.  An  injunction  may  be  granted  in  aid 
of  an  attachment  creditor  to  prevent  the 
sale  of  the  attached  property  under  prior 
executions  against  the  debtor,  where  he 
is  insolvent  and  has  fraudulently  confessed 
the  judgments  under  which  the  executions 
are  levied.  People  ex  rel.  Cauflfman  v.  Van 
Buren,    136   N.    Y.    252,    32    N.    E.    775, 

20:  446 
Criminal  proceedings. 
Federal  Jurisdiction  of,  see  Courts,  450. 
See   also   Equity,   34. 
For  Editorial  Notes,  see  infra,  IV.  §  17. 

298a.  A  court  of  equity  cannot  grant  an 
injunction  against  the  prosecution  of  crim- 
inal proceedings,  even  in  case  of  a  criminal 
prosecution  for  trespass  in  which  a  disputed 
property  right  is  involved,  as  to  which 
equity  has  jurisdiction  to  afford  relief. 
Crighto  V.  Dahmer,  70  Miss.  602,  13  So. 
23k  21:84 

299.  An  injunction  against  criminal  pro- 
ceedings, whether  for  violations  of  stat- 
utes or  ordinances,  will  not  be  granted 
even  when  the  constitutionality  of  the 
statute  or  the  validity  or  reasonableness  of 
the  ordinance  involved  is  alleged.  Paulk  v. 
Sycamore.  104  Ga.  24,  30  S.  E.  417,      41:  772 

299a.  That  property  rights  are  involved 
will  not  give  equity  jurisdiction  to  enjoin 
criminal  prosecutions.  Arbuckle  v.  Black- 
bum,  51  C.  C.  A.  122,  113  Fed.  616,     65:  864 

300.  That  an  article  of  food  is  widely  sold 
throughout  a  state  will  not  enlarge  the 
jurisdiction  of  a  court  of  equity  to  enjoin 
the  institution  of  prosecutions  against  its 
sale  as  violating  the  pure-food  laws.        Id. 

j.  Against  Officers  Genenally. 

Mandatory  Injunction,  see  supra,  39. 
Determining   Title   to   Office   by,   see   supra, 

254-256. 
Injunction   against   Removal   of  Officer,   see 

supra,  257. 
Against  City  Declining  Charitable  Trust,  see 

Charities,  48. 
Against  Secretary  of  State,  see  Courts,  130. 
Against  Cutting  Shade  Trees,  see  Highways, 

172. 
Original  Jurisdiction  of  Appellate  Court  as 

to,  see  Courts,  272. 
To    Hold    Money   in    Court,    see    Money    in 

Court,  4. 
See  also  supra,  120,  274;  infra,  381. 

301.  So  long  as  public  officers  confine 
themselves  to  such  duties  as  are  confided 
to  them  by  law,  the  court  will  not  inter- 
fere to  see  whether  they  are  acting  wisely 
or  judiciouslv.  Western  U.  Teleg.  Co.  v. 
New  York,  38  Fed.  552,  3:  449 

302.  Taxpayers  may  maintain  a  suit  for 
an  injunction,  in  behalf  of  themselves  and 
other  taxpayers,  to  prevent  illegal  acts  of 
municipal  authorities  which  will  increase  the 
burden  of  taxation.  Mauldin  v.  Greenville, 
33  S.  C.  1,  11  S.  E.  434,  8:  291 

303.  The  state  suing  in  its  corporate  ca- 
pacity   for    the    protection   of    its    property 


rights  stands  in  no  different  or  better  posi- 
tion than  an  individual  in  respect  to  an  in- 
junction against  public  officers.  State  ex 
rel.  Taylor  v.  Lord,  28  Or.  498,  43  Pac.  471, 

31 :  473 

304.  A  court  of  equity  has  no  jurisdic- 
tion to  interfere  by  injunction  with  the  ac- 
tion of  municipal  authorities  within  their 
well-recognized  powers,  or  in  the  exercise 
of  a  discretionary  power,  unless  the  power 
of  discretion  is  manifestly  being  abused  to 
the  oppression  of  the  citizen.  Mt.  Carmel  v. 
Shaw,  155  111.  37,  39  N.  E.  584,  27:  580 

305.  An  injunction  may  be  granted 
against  so  much  of  a  proposed  local  im- 
provement as  is  not  authorized  by  law. 
Adams  v.  Shelbyville,  154  Ind.  467,  57  N. 
E.   114,  49:  797 

306.  Citizens  and  taxpayers  who  will  be 
deprived  of  free  access  to  a  public  landing 
and  river,  and  of  the  free  enjoyment  of 
light  and  air  from  the  landing,  by  the  un- 
lawful erection  of  a  building  thereon  by  a 
lessee,  can  maintain  a  suit  for  an  injunc- 
tion against  the  structure.  Reighard  v. 
Flinn,  189  Pa.  355,  42  Atl.  23,  43:  502 

307.  The  removal  of  water  mains  upon 
which  there  are  seventeen  fire  hydrants 
maintained  at  public  expense  from  a  sec- 
tion, where  there  is  no  demand  for  fire  pro- 
tection, and  but  one  private  consumer,  to 
another  part  of  the  city,  will  not  be  en- 
joined at  the  suit  of  such  con.sumer,  al- 
though his  property  will  be  thereby  rend- 
ered practically  valueless  for  the  purpose  for 
which  it  was  improved,  where  the  removal 
is  made  with  the  permission  of  the  city 
after  it  has  determined  that  the  public 
welfare  will  be  best  subserved  thereby. 
Asher  v.  Hutchinson  Water,  L.  &  P.  Co. 
66  Kan.  496,  71  Pac.  813,  61:  52 

308.  While  a  court  of  equity  will  not,  as 
a  rule,  correct  irregularities  in  municipal 
procedure,  it  will  nevertheless  restrain  an  ir- 
regular proceeding  if  it  threatens  irrepar- 
able injury.  Coast  Co.  v.  Spring  Lake  (N. 
J.  Err.  &  App.)  58  N.  J.  Eq.  586,  47  Atl. 
1131,  51:657 

30)9.  The  threatened  action  of  a  bor- 
ough council,  which  is  irregular  and  will 
cause  an  injury  that  is  irreparable  by  tear- 
ing down  a  building  as  an  alleged  nuisance, 
when  the  nuisance  is  not  such  as  a  munici- 
pal officer  can  abate  at  common  law, 
will    be    restrained   by   injunction.  Id. 

310.  The  interest  in  a  public  park  of  a 
resident  taxpayer  who  is  one  of  the 
cestuis  que  use  for  whom  the  park,  dedi- 
cated to  the  use  of  the  public,  is  held  in 
trust,  is  sufficient  to  enable  him  to  main- 
tain a  suit  in  equity  to  prevent  the  diver- 
sion of  the  park  to  private  uses.  Daven- 
port V.  Buffington,  38  C.  C.  A.  453,  97  Fed. 
234,  46:  377 

311.  The  expenditure  of  large  sums  of 
money  upon  the  faith  of  a  void  ordinance 
granting  to  an  electric  light  company  an  ex- 
clusive franchise  to  light  the  streets  of  a 
city  gives  the  company  no  right  to  an 
injunction  to  restrain  a  grant  to  another 
company,  since  it  was  bound  to  know  the 
law  and  the  restrictions  upon  the  power  of 
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the  city.     Clarksburg  Electric  Light  Co.  v. 
Clarksburg,  47  W.  Va.  739,  35  S.  E.  994, 

50:  142 
Commission     composed     of     governor     and 
others. 

312.  A  commission  named  by  the  legis- 
lature, of  which  the  governor  is  a  constitu- 
ent part,  and  which  is  empowered  to  per- 
form service  which  it  would  otherwise  be 
the  duty  of  the  governor  to  perform,  and 
which  is  governmental  in  its  nature,  per- 
taining to  matters  puhlici  juris,  and  affect- 
ing the  welfare  of  the  people  at  large,— is 
not  subject  to  an  injunction  from  the 
courts,  fcstate  ex  rel.  Taylor  v.  Lord,  28 
Or.  498,  43  Pac.  471,  31:  473 

313.  The  location  of  a  site  for  a  public 
institution,  the  purchase  of  a  tract  of  land 
therefor  at  that  place,  the  employment  of  an 
architect  to  draw  plans,  etc.,  for  the  build- 
ing, and  the  letting  of  contracts  therefor 
by  a  commission  of  which  the  governor  is 
a  member, — are  matters  governmental  and 
executive  in  their  nature,  with  which  the 
courts  cannot  interfere  by  injunction.  Id. 
Railroad  commissioners. 

Preliminary  Injunction,  see  infra,  468. 
For  Editorial  Notes,  see  infra,  IV.  §  1. 

314.  Where  the  law  invests  an  officer  with 
discretion  in  the  performance  of  an  act,  the 
courts  will  not  interfere  with  or  control  his 
action  by  injunction.  If  injustice  is  done 
by  his  action,  some  other  remedy  must  be 
sought.  Under  a  statute  giving  railroad 
commissioners  discretion  in  making  rates  for 
railroads,  they  are  entitled  to  the  benefit 
of  this  rule.  McWhorter  v.  Peneacola  &  A. 
R.  Co.  24  Fla.  417,  5  So.  129,  2:  504 

315.  Whether  rates  made  by  railroad  com- 
missioners are  reasonable  and  just  or  not, 
even  if  subject  to  judicial  control,  is  not 
open  to  inquiry  in  a  suit  to  enjoin  their 
discretionary  action.  LI. 

316.  That  the  state  board  of  railroad  com- 
missioners have  advertised  in  papers  that  a 
schedule  of  rates  prepared  by  them  will  be 
put  in  force  on  a  named  day  gives  equity 
jurisdiction  to  restrain  the  enforcement  of 
the  schedule  before  the  expiration  of  the 
time,  to  prevent  a  multiplicity  of  suits. 
Chicago  &  N.  W.  R.  Co.  v.  Dey,  35  Fed. 
866,  1 :  744 
As  to  ordinances. 

See   also   supra,   81;    infra,   350. 

For  Editorial  Notes,  see  infra,  IV.  §  15. 

317.  Legislative  action  of  municipal  cor- 
porations cannot  be  enjoined.  Hence  equity 
will  not  restrain  the  council  of  a  city  from 
passing  an  ordinance  allowing  other  gas 
companies  to  lay  pipes  in  its  streets,  be- 
cause the  city  has  heretofore  granted  an 
exclusive  privileize  to  complainant  gas  com- 
pany to  lay  and  maintain  pipes  in  ics 
streets.  Montgomerv  (iaslight  Co.  v.  Mont- 
gomery, 87  Ala.  24.")"  (i  So.   113.  4:  616 

318.  An  injunction  against  the  passage  of 
a  municipal  ordinance  may  be  granted  at 
the  suit  of  ta.\payor>  whu  by  reason  of 
their  business  have  a  sprrial  or  peculiar  in- 
terest in  the  use  of  a  wharf  owned  by  the 
city  iu  tni.-t  for  the  public,  where  the  ordi- 
nance, which  has  been  favorably  reported  by 


a  committee,  authorizes  the  illegal  transfer 
of  the  wharf  to  an  insolvent  board  of  com- 
missioners, which  it  might  not  be  possible 
to  prevent  if  the  ordinance  were  passed,  and 
which  would  result,  if  passed,  in  irreparable 
injury  to  the  plaintiffs.  Roberts  v.  Louis- 
ville, 92  Ky.  95,  17  S.  W.  216,  13:  844 

319.  Withdrawal  of  an  illegal  ordinance 
after  commencement  of  the  suit  will  not  de- 
feat the  right  to  an  injunction  against  its 
passage.  Id. 

320.  An  injunction  may  be  granted  to  pre- 
vent the  enforcement  of  an  invalid  ordinance, 
in  order  to  prevent  a  multiplicity  of  prose- 
cutions. South  Covington  &  C.  Street  R. 
Co.  V.  Berry,  93  Ky.  43,  18  S.  W.  1026, 

15:  604 

Rushville   v.   Rushville  Natural    Gas   Co. 

132  Ind.  575,  28  N.  E.  853,  15:  321 

321.  A  court  of  equity  has  jurisdiction  to 
restrain  the  enforcement  of  an  invalid  ordi- 
nance the  execution  of  which  injuriously  af- 
fects private  rights.  Deems  v.  Baltimore, 
80  Md.  164,  30  Atl.  648,  26:  541 

322.  The  enforcement  of  city  ordinances 
which  attempt  an  unconstitutional  interfer- 
ence with  interstate  commerce  may  be  re- 
strained by  injunction  from  a  Federal  court. 
Georgia  Packing  Co.  v.  Macon,  60  Fed.  774, 

22:  775 

323.  The  enforcement  of  a  city  ordinance 
requiring  the  removal  of  awnings  over  city 
sidewalks  as  an  encroachment  upon  the 
street  will  not  be  enjoined,  although  the 
awnings  were  erected  under  a  license,  ex- 
press or  implied,  from  the  city,  where  thft 
owners  have  presumptively  been  compensat- 
ed for  the  expense  of  erecting  the  awnings 
by  their  use,  and  the  city  has  no  power  to 
grant  an  irrevocable  license.  Augusta  v. 
Burum,  93  Ga.  68,  19  S.  E.  820,         26:  340 

324.  An  injunction  will  not  lie  by  a  tax- 
payer to  enjoin  a  city  from  paying  a 
claim  to  a  religious  society  for  past  serv- 
ices in  boarding  and  caring  for  prisoners 
committed  to  it  under  an  ordinance  select- 
ing an  institution  maintained  by  such  so- 
ciety as  a  workhouse,  where  the  society  act- 
ed in  good  faith,  although  the  ordinance  was 
ultra  vires.  Farmer  v.  St.  Paul,  65  Minn. 
176,  67  N.  W.  990,  33:  199 

325.  An  injunction  against  the  passage  of 
an  ordinance,  within  the  general  power  of 
the  municipality,  creating  a  contract  be- 
tween a  city  and  a  street  railway  company, 
is  void  for  want  of  jurisdiction,  whether  the 
ordinance  is  authorized  by  law  or  not,  since 
the  passa'ge  of  such  an  ordinance  is  a  legis- 
lative act,  which  the  court  has  no  power  to 
supervise.  State  ex  nel.  Rose  v.  Milwau- 
kee County  Super.  Ct.  105  Wis.  651,  81  N. 
W.  1046,  48:  819 

326.  Failure  to  submit  to  a  committee  an 
amendment  to  an  ordinance  as  originally 
proposed  does  not  constitute  any  ground 
on  which  a  court  of  equity  can  grant  an 
injunction    against    passing    the    ordinance. 

Id. 

327.  Equity  has  jurisdiction  to  enjoin  the 
enforcement  of  a  void  ordinance  prohibiting 
the  use  of  a  street  for  traffic  wagons,  at 
the   suit   of  a  merchant  who   has  no   other 
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outlet  for  his  business,  which  will  be  ir- 
reparably injured  by  the  enforcement  of  the 
ordinance,  whil'?  the  officers  executing  the 
ordinance  are  insolvent.  Cicero  Lumber  Co. 
V.  Cicero,  176  111.  9,  51  N.  E.  758,        42:  696 

328.  Equity  will  enjoin  municipal  authori- 
ties from  carrying  into  effect  an  ultra 
vires  ordinance  providing  for  the  election 
of  certain  public  officers,  at  the  instance  of 
citizens  and  taxpayers  of  the  city,  for  the 
reason  that  if  such  officers  are  elected  they 
will  have  an  apparent  demand  against  the 
municipality  for  compensation,  which  will 
have  to  be  resisted  at  the  expense  of  the 
taxpayers,  or  illegally  paid  out  of  the  funds 
of  the  corporation.  Americus  v.  Perry,  114 
Ga.    871,    40    S.    E.    1004,  57:  230 

329.  One  who  obtains  a  license  to  sell 
liquor  has  no  standing  in  court  to  restrain 
the  enforcement  of  existing  ordinances  regu- 
lating the  manner  of  sale.  Paul  v.  Wash- 
ington, 134  N.  C.  363,  47  S.  E.  793,  Co:  902 

330.  Equity  has  no  juristliction  of  a  suit 
to  enjoin  the  enforcement  of  a  miuiicipal  or- 
dinance for  the  alleged  reason  that  it  is 
unreasonable  and  void,  since  there  is  an 
adequate  remedy  at  law.  Id. 

331.  That  officers  charged  with  the  exe- 
cution of  a  void  penal  ordinance  are  in- 
solvent, so  that  a  judgment  against  them 
will  be  unavailing,  is  not  sufficient  to  re- 
(|uire  equity  to  take  jurisdiction  of  a  suit 
to  restrain  the  attempted  enforcement  of 
the  ordinance.  Id. 

3.32.  Only  in  extreme  and  exceptional 
cases  should  a  court  of  equity  interfere 
with  the  enforcement  of  municipal  or- 
dinances which  vitally  concern  the  tranquil- 
lity of  the  community  and  the  good  order 
of  society.  Adams  v.  Cronin,  29  Colo.  488, 
69  Pac.  590,  63:  61 

As  to  use  of  public  funds. 
Against  Payment  of  Officers,  see  Civil  Serv- 
ice, 20. 
See  also  infra,  343. 

333.  An  injunction  may  be  granted  to  pre- 
vent the  superintendent  of  common  schools 
from  paying  a  portion  of  the  common - 
school  fund  to  a  party  not  entitled  thereto, 
hut  claiming  it  under  an  unconstitutional 
statute.  Underwood  v.  Wood,  93  Ky.  177,  19 
S.  W.  405,  15:  825 

334.  Common-school  teachers  who  will  be 
entitled  to  part  of  the  ommon-school  fund 
when  their  contractus  fulfilled  may  be  en- 
titled to  an  injunction  against  payment 
thereof,  under  an  unconstitutional  statute, 
to  persons  not  entitled  thereto,  although 
they  have  taught  only  a  part  of  the  session 
for  which  the  money  is  to  be  used.  Id. 

335.  Where  an  injunction  is  sought 
against  a  county  to  prevent  the  appropria- 
tion of  its  revenues  to  aid  in  the  building 
of  a  bridge  in  a  city,  and  the  allegations 
<if  the  bill  are  that  the  bridge  is  on  a  city 

trret.  and  not  a  county  road  or  highway, 
and  that  the  county  outside  of  the  city  is 
nowise  interested  in  it,  and  that  it  is  for 
the  sole  benefit  and  advantage  of  the  city, 
it  is  error  to  sustain  a  demurrer  to  tlio 
''ill.  Skinner  v.  Henderson,  26  Fla.  121,  7 
So.  464,  8:  55 


336.  A  private  individual  cannot  have  pub- 
lic officers  enjoined  from  using  public  funds, 
unless  some  civil  or  property  rights  are  be- 
ing invaded,  or,  in  other  words,  he  is  go- 
ing to  get  hurt  bv  the  transaction.  State 
ex  rel.  Taylor  v.  Lord,  28  Or.  498,  43  Pac. 
471,  31:  473 

337.  An  injunction  will  not  be  granted  in 
favor  of  taxpayers  to  restrain  payment,  to 
the  holders  of  void  town  bonds,  of  moneys 
which  have  been  collected  without  hindrance 
or  protest  for  the  special  purpose  of  paying 
such  bonds.  Calhoun  v.  Delhi  &  M.  R.  Co. 
121    N.-Y.    69,   24   N.   E.   27,  8:248 

338.  An  injunction  is  a  proper  remedy  on 
behalf  of  taxpayers  to  prevent  the  use  of 
public  funds  in  a  business  under  an  uncon- 
.stitutional  statute.  MclSillough  v.  Brown, 
41   S.   C.  220,   19   S.  E.  458,  23:  410 

339.  An  injunction  against  using  state 
moneys  to  build  a  state  institution,  such 
as  a  branch  insane  asylum,  elsewhere  than 
at  the  seat  of  government,  cannot  be  grant- 
ed merely  on  the  ground  that  the  Constitu- 
tion requires  its  location  at  the  capital, 
where  it  does  not  appear  that  the  cost  to 
the  S'tate  will  be  any  greater  at  on  3  place 
than  the  other.  State  ex  rel.  Tavlor  v.  Pen- 
noyer,  26  Or.  205,  37  Pac.  906,    '         25:  862 

340.  Illegal  appropri;-, lions  on  the  budget 
of  a  city  for  the  payment  of  debts  and  lia- 
bilities of  previous  years,  which  cannot  le- 
gally be  paid  out  of  the  current  funds,  may 
be  enjoined  by  any  party  in  interest.  State 
ex  rel.  Badger  v.  New  Orleans,  49  La.  Ann, 
804,  21  So.  870,  37:  540 

341.  The  creditor  of  a  city,  whether  by 
contract  or  otherwise,  cannot,  because  he  is 
left  off  the  budget,  enjoin  an  appropriation 
on  the  budget  for  a  legitimate  municipal 
purpose  to  which  appropriation  he  ctmceives 
he  is  entitled  under  his  contract,  when  the 
city  treats  his  contract  a";  void.  Id. 

342.  All  expenditure  of  public  money  at 
a  place  prohibited  by  the  Constitution  is 
a  misapplication  thereof  which  may  be  pre- 
vented by  injunction,  for  the  reason  that  it 
is  against  the  declared  will  of  the  people. 
State  ex  rel.  McCain  v.  Metschan,  32  Or.  372, 
46  Pac.  791,  41:  692 
To  restrain  contracts  and  bond  issues. 
Jurisdictional  Amount  of  Federal  Court,  see 

Courts,  347. 

343.  A  citizen,  taxpayer,  and  property 
owner  in  a  city  may  invoke  equity  jurisdic- 
tion to  restrain  the  execution  of  an  illegal 
contract  for  public  works  involving  an  ex- 
penditure of  public  money.  Frame  v.  Felix. 
167   Pa.   47,   31    Atl.   375,  27:  802 

344.  An  injunction  will  lie  at  the  suit  of 
a  taxpayer,  to  restrain  the  making  of  an 
unauthorized  contract  in  behalf  of  a  county 
for  the  construction  of  a  bridge.  Fones  Bros. 
Hardware  Co.  v.  Erb,  54  Ark.  645.  17  S.  W. 
7,  13:  353 

345.  An  injunction  cannot  be  granted  to 
prevent  a  board  of  county  commissioners 
from  making  an  illegal  contract  or  illegal 
appropriation. — at  least  where  there  is  noth- 
ing to  show  that  the  remedy  to  prevent  en- 
forcing any   illegal   act  of   the  board  would 

'  not    be    equally    effective.      Stevens    v.    St. 
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Mary's  Training  School,  144  111.  336,  32  N. 
E.  962,  18:  832 

346.  The  resolution  of  a  common  council 
that  the  mayor  and  city  clerk  take  immedi- 
ate steps  for  the  letting  of  a  contract  to 
some  reliable  company  for  the  construction 
of  waterworks,  and  threats  and  declara- 
tions of  the  officers  that  they  intend  to 
enforce  the  resolution  and  let  the  contract, 
will  not  authorize  an  injunction  on  the 
ground  that  the  contract  could  not  be  au- 
thorized without  a  vote  of  the  electors  of 
the  city.  No  tax  having  been  levied  or  as- 
sessed, and  at  most  a  mere  anticipated  or 
threatened  contract  contemplated,  which 
has  ripened  into  nothing  injurious  to  the 
taxpayers,  and  which  may  never  do  so,  a 
court  of  equity  cannot  be  invoked  in  ad- 
vance to  restrain  the  action  of  the  city 
officers.  Pedrick  v.  Ripon,  73  Wis.  622,  41 
N.  W.  705,  3:  269 

347.  Persons  who,  upon  the  representation 
of  the  agent  of  a  railway  company  that  a 
depot  will  be  located  at  a  particular  place, 
sign  a  petition  calling  an  election  in  their 
township  for  the  purpose  of  voting  aid  to 
the  company,  may  enjoin  the  issuance  of 
the  bonds  if  the  company  subsequently 
places  its  depot  at  a  place  other  than  that 
agreed  upon.  Wullenwaber  v.  Dunigan,  30 
Neb.  877,  47  N.  W.  420,  13:  811 
To  prevent  enforcement  of  statute. 

See  also  supra,  10,  165. 

348.  The  mere  possibility  of  injury  by  an 
unconstitutional  statute  which  may  prevent 
insurance  companies  from  making  such  con- 
tracts as  persons'  might  otherwise  procure 
them  to  make  will  not  authorize  injunctive 
relief  in  behalf  of  those  who  wish  such  con- 
tracts. Business  Men's  League  v.  Waddill, 
143  Mo.  496,  45  S.  W.  262,  40:  501 

349.  An  injunction  against  the  approval 
by  the  superintendent  of  the  insurance  de- 
partment of  a  uniform  policy  of  insurance, 
under  a  statute  which  is  alleged  to  be  un- 
constitutional as  an  attempt  to  delegate 
to  him  legislative  powers,  cannot  be  grant- 
ed on  behalf  of  individuals  in  order  to  pro- 
tect them  in  the  right  to  make  contracts  of 
insurance  to  suit  their  varj'ing  needs  and 
circumstances,  as  the  statute,  if  unconstitu- 
tional, cannot  stand  in  the  way  of  any 
contracts  that  may  be  made.  Id. 

k.  Against  Taxes  or  Assessments. 

Assessments  against  Members  of  Benevolent 

Association,  see  supra,  239-241. 
Review   of    Decision    as    to,   on    Appeal,    see 

Appeal  and  Error,  460. 
Action  to  Remove  Cloud,  see  Cloud  on  Title, 

9,  10. 
Federal  Jurisdiction,  see  Courts,  345d. 
Enforcing  Forfeiture  of  City  Charter  by,  see 

Municipal   Corporations,  47. 
Joinder   of    PlaintiO's.   see    Parties,    115,    124. 
Allegations  as  to,  see  Pleading,  44!). 
For    l-:itorial    Xotcs.    <(>c    infra,    IV.    §§    5 

16.  ' 

350.  Equity  has  juri-^dietion  of  a  suit  bv 
a    large    number    of    taxpayers    to    enjoin    a 


mutticijpality  from  enforcing  a  void  ordi- 
nance imposing  a  tax  on  private  vehicles, 
which  would  affect  thousands  of  persons, 
although  a  remedy  at  law  may  exist  by 
suit  to  recover  back  the  tax  after  paying 
it.  Chicago  v.  Collins.,  175  111.  445,  5i  N. 
E.    907,  49:408 

351.  An  injunction  against  the  enforce- 
ment of  a  tax  levy  because  of  an  irregular- 
ity, even  if  it  renders  the  levy  void,  will 
not  be  granted  unless  the  tax  is  exces- 
sive or  unequal  and  unjust.  Hayes  v.  Doug- 
las  County,   92  Wis.   429,   65  N.  W.  482, 

31:  213 

352.  An  injunction  to  restrain  the  col- 
lection of  a  tax  will  not  be  granted  merely 
becaus^e  of  an  inaccuracy  in  the  name,  on 
the  assessment  roll,  of  the  owner  of  the 
property.  Portland  Hibernian  Benev.  Soc. 
V.   Kelly,   28  Or.    173,   42   Pac.   3,       30:  167 

353.  An  injunction  will  be  granted  to  re- 
strain the  sale  for  taxes  of  a  vessel  prop- 
erly assessed  for  taxation  in  another  state, 
where  the  threatened  injury  is  shown  to  be 
of  an  irreparable  nature.  Johnson  v.  De 
Bary-Baya  Merchants  Line,  37  Fla.  499, 
19  So.  640,  37:  518 

354.  The  courts  may  enjoin  collection  of 
municipal  taxes  on  property  which  an  un- 
constitutional statute  has  attempted  to  an- 
nex to  a  city.  Denver  v.  Coulehan,  20  Colo. 
471,  39  Pac.   426,  27:  751 

355.  An  action  to  enjoin  the  collection  of 
an  illegal  tax,  however  small,  may  be  main- 
tained under  a  provision  in  a  city  charter 
providing  that  any  license  charges  other 
than  those  authorized  by  such  charter  shall 
be  null  and  void,  and  any  taxpayer  may 
enjoin  without  bond  the  tax  collector  from 
collecting  any  tax  attempted  to  be  imposed 
beyond  the  tax  and  license  charges  author- 
ized. Davis  v.  Petrinovich,  112  Ala.  654,  21 
So.  344,  36:  ftl5 

356.  A  full,  complete,  and  adequate  rem- 
edy at  law  for  illegality  of  a  tax,  furnished 
by  notice  and  opportunity  to  defend  in  the 
tax  proceeding,  wili  prevent  an  injunction 
against  collection  of  the  tax.  Boyd  v.  Sel- 
ma,  96  Ala.  144,   11   So.  393,  16:  729 

357.  A  mere  discrepancy  in  judgment  be- 
tween the  members  of  a  board  of  assess- 
ment and  the  chancellor  to  whom  applica- 
tion is  made  to  enjoin  the  collection  of  the 
tax,  as  to  the  value  of  the  property  taxed, 
will  not  warrant  an  interference  on  the  part 
of  the  latter.  St.  Louis.  I.  M.  &  S.  R.  Co. 
v.  Worthen,  52  Ark.   529,   13  S.  W.   254. 

7:  374 

358.  The  collection  of  a  tax  cannot  be 
enjoined  because  the  person  by  whom  it  was 
assessed  had  no  right  to  the  office  of  asses- 
sor, if  he  was  a  de  facio  assessor  properly 
exercising  the  functions  of  the  office.  North- 
western Lumber  Co.  v.  Chehalis  Countv. 
25  Wash.  95,  64  Pac.  909,  54:  212 

.359.  An  injunction  to  prevent  the  threat- 
ened sale  by  a  tax  collector  on  an  execution 
cannot  be  granted  where  there  is  a  remedy 
by  interposition  of  a  claim  under  Ga.  Pol. 
Code,  S  890.  Racine  Iron  Co.  v.  McConimons, 
111    Ca.   .3.3(1.   30   S.   E.   S66,  51:134 

300.  An    injunction    will    not    be    granted 
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to  restrain  the  collection  of  taxes,  unless 
the  assessment  is  void  or  is  levied  for  an 
illegal  or  unauthorized  purpose,  under  Neb. 
Comp.  Stat.  1901,  chap.  77,  art.  1,  §  144. 
Philadelphia  Mortg.  &  T.  Co.  v.  Omaha,  63 
Neb.  280,  88  N.  W.  ,523,  57:  150 

361.  The  enforcement  of  taxes  against 
property  by  a  city  will  not  be  restrained 
by  injunction,  on  the  ground  of  equitable 
estoppel  because  the  city  treasurer  erro- 
neously marked  the  taxes  "paid"  on  the  tax 
records,  and  a  third  party,  relying  on  the 
record,  and  believing  the  taxes  were  paid, 
loaned  money  on  the  property  and  acquired 
title  thereto  by  foreclosure,  where  the  taxes 
had  been  lawfully  levied  and  assessed  and 
were  actually  due  and  unpaid.  Id. 

362.  Taking  the  relative  value  of  the 
tangible  property  of  a  coi'poration  within 
a  state,  as  compared  with  the  total  value  of 
all  its  tangible  propertj'  in  different  states, 
where  it  is  done  under  a  statute  which  does 
not  require  this  to  be  done,  but  requires 
the  true  value  of  the  property  within  the 
state  to  be  taken  as  the  basis  of  assessment, 
considered  with  reference  to  the  value  of  all 
the  property  of  the  corporation,  including  a 
consideration  of  the  value  of  its  capital 
stock  as  a  factor,  does  not,  even  if  it  is  in- 
equitable and  unjust  as  a  matter  of  fact, 
constitute  such  an  illegal  assessment  that 
the  courts  can  grant  an  injunction  against 
it.  Sandford  v.  Poe,  16  C.  C.  A.  305,  37  u. 
S.   App.   378,  69   Fed.   546,  60:  641 

363.  The  prevention  of  a  multiplicity  of 
suits  is  sufficient  ground  for  an  injunction 
against  the  certifying,  by  a  board  of  tax 
appraisers,  of  assessments  against  corpora- 
tions to  the  officers  of  a  large  number  of 
counties,  if  the  assessments  are  illegal.    Id. 

364.  A  right  to  an  injunction  to  prevent 
the  making  of  a  tax  deed  to  certain  prop- 
erty is  shown  by  a  bill  which  alleges  that 
plaintiff  is  a  mortgagee  of  the  property, 
which,  together  with  all  other  property 
covered  by  the  mortgage,  is  not  equal  to 
the  amount  of  the  debt  secured;  that  the 
mortgagor  is  insolvent;  and  that  almost  two 
thirds  of  the  amount  of  the  taxes  for  which 
the  land  was  sold  were  paid  prior  to  the 
sale,  and  a  portion  of  the  residue  of  the 
taxes  was  unconstitutional.  Miller  v.  Cook, 
135  111.  190,  25  N.  E.  756,  10:  292 
Taxes  or  assessments  partly  erroneous. 
See  also  Taxes,  234. 

365.  A  tax  levied  on  real  property  will  not 
be  restrained  by  injunction  because  personal 
property  is  not  assessed  in  the  proper  mode, 
when  the  legal  part  of  the  levy  can  be  sepa- 
rated from  the  illegal  part.  Levi  v.  Louis- 
ville, 97  Ky.  394,  30  S.  W.  973,  28:  480 

366.  The  excessive  amount  of  a  tax  levy 
is  not  ground  for  an  injunction  against  the 
whole  tax,  but  the  amount  which  could  be 
lawfully  impoFfd  should  be  tendered  by  one 
who  asks  relief  in  equity  against  the  tax. 
Wells,  F.  &  Co.'s  Exp.  v.  Crawford  County. 
63  Ark.  576,  40  S.  W.  710,  37:  371 

367.  The  collection  of  all  taxes,  including 
those   justly   due,   will  not  be  enjoined  be- 


cause part   are  erroneous.     Buck  v.   Miller, 
147   Ind.   586,  47  N.   E.   8,  37:  384 

368.  The  collection  of  a  tax,  part  of  which 
is  illegal,  upon  property  subject  to  taxation, 
cannot  be  enjoined  without  paying  or  ten- 
dering the  amount  for  which  the  property 
is  legally  liable.  Hvland  v.  Central  Iron 
&  S.  Co.  129  Ind.  68,  28  N.  E.  308,  13:  515 
Assessments  for  local  improvements. 

As  to  Decree  against,  see  infra,  512. 
Joinder  of  Plaintiffs,  see  Parties,  122,  123. 

369.  The  courts  may  enjoin  the  collection 
of  an  assessment  upon  abutting  owners  for 
the  construction  of  elevated  roadways  which 
will  not  at  all  benefit  the  property  assessed, 
as  there  is  no  foundation  for  the  exercise 
of  discretion  of  the  assessing  officers.  Ore- 
gon &  C.  R.  Co.  V.  Portland,  25  Or.  229,  35 
Pac.   452,  22:  713 

370.  The  courts  cannot  relieve  against  the 
enforcement  of  an  assessment  for  a  sewer, 
under  an  ordinance  declaring  that  the  prop- 
erty in  question  is  benefited  by  it,  unless  it 
is  shown  that  it  is  impossible  for  the  prop- 
erty, in  consequence  of  its  location,  to  re- 
ceive any  benefit  therefrom.  Poulsen  v. 
Portland,  16  Or.  450,  19  Pac.  450,  1:  673 

371.  Where  an  assessment  is  levied  upon 
property  for  a  share  of  the  cost  of  a  local 
improvement,  which  is  so  situated  that  it 
cannot  possibly  be  benefited  thereby,  the 
owner  of  the  property  may  maintain  a  suit 
to  prevent  the  enforcement  of  the  assess- 
ment. Id. 

372.  An  ordinance  making  a  street  as- 
sessment by  the  front  foot,  without  show- 
ing affirmatively  that  the  question  of  benefit 
to  the  land  was  taken  into  consideration, 
will  not  entitle  a  landowner  to  an  injunc- 
tion against  the  collection  of  the  assess- 
ment, if  it  is  found  as  a  fact  that  the  land 
was  actually  benefited  in  excess  of  the  cost 
so  assessed,  and  it  does  not  appear  that  the 
cost  and  expense  were  not  fairly  appor- 
tioned between  the  lots  affected.  Schroder 
V.  Overman,  61  Ohio  St.  1,  55  N.  E.  158, 

47:  156 

373.  The  remedy  by  appeal  from  a  wrong- 
ful assessment  under  the  charter  of  Mil- 
waukee, Wisconsin,  subchap.  7,  §  11,  is  not 
exclusive  of  a  remedy  in  equity,  where  the 
assessment  is  shown  to  be  arbitrary  and 
fraudulent.  Kersten  v.  Milwaukee,  106  Wis. 
200,  81  N.  W.  948,  1103,  48:  851 

1.  As   to  Parks,  Highways,   and  Railroads. 

Mandatory  Injunction  to  Compel  Perform- 
ance of  Railroad  Lease,  see  supra,  47, 
49. 

Restraining  Lease  or  Consolidation  of  Rail- 
roads, see  supra,  223,  224. 

Mandatory  Injunction  to  Compel  Railroad 
to  Furnish  Shipper  Facilities,  see  supra, 
50. 

^Mandatory  Injunction  to  Compel  Railroad 
Company  to  Repair  Highway,  see  supra, 
48. 

Against  Removing  Materials  from  Side  of 
Highway,  see  Highways,  27. 

Against  Filling  up  Lake  Shore  outside  High- 
way Limits,  see  Highways,  28. 
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Against  Use  of  Viaduct  in  Highway,  see 
Highways,  35. 

Against  Prohibiting  Traffic  Wagons  in 
Highway,  see  Highways,  49. 

Against  Leasing  Street  for  Market,  see 
Highways,  53. 

Against  Moving  Building  in  Street,  see  High- 
ways, 100. 

Against  Obstruction  of  Highway,  see  High- 
ways, 121,  124,  127. 

Against  Cutting  Shade  Trees,  see  Highways, 
172. 

Against  Improper  Improvement  of  Highway, 
see  Highways,  193. 

Against  Replacing  Hitching  Posts  in  High- 
v^ay,  see  Nuisances,  135. 

For  Editorial  Notes,  see  infra,  IV.  §§  1,  5, 
9,  14. 

374.  Equity  will  not  at  the  suit  of  the 
municipality,  enjoin  the  digging  of  a  trench 
to  lay  a  water  main  across  a  public  street 
under  legislative  authority,  where  there  is 
no  proof  that  the  free  use  of  the  street  will 
be  permanently  interfered  with,  or  that 
any  irremediable  injury  will  be  inflicted 
thereby.  Canton  v.  Canton  Cotton  Ware- 
house Co.  M  Miss.  268,  36  So.  266,  65:  561 

375.  An  injunction  will  not  be  granted  to 
prevent  a  municipal  corporation  from  main- 
taining a  grate  over  a  sewer  into  which 
surface  water  flows  from  gutters,  where  an 
open  hole  would  endanger  the  safety  of  the 
traveling  public,  and  the  grate,  unless  ob- 
structed by  leaves  or  other  material,  is 
sufficient  to  carry  off  all  the  water.  Paine 
V.   Delhi,    116  N.   Y.   224,   22   N.   E.    354, 

5:  797 

376.  An  injunction  will  not  be  granted  to 
restrain  the  use  of  pipes  laid  in  a  highway 
for  the  transportation  of  natural  gas,  at  the 
instance  of  the  owner  of  the  fee,  who  has 
received  no  compensation,  where  he  know- 
ingly permitted  the  work  to  proceed  under 
a  license  from  the  board  of  county  com- 
missioners until  large  sums  of  money  had 
been  expended,  and  it  would  be  ruinous  to 
the  company  to  stop  it,  and  where  many 
citizens  have  acquired  rights  on  the  faith 
of  the  successful  completion  of  the  work, 
— especially  where  compensation  can  be  re- 
covered by  the  landowner  in  an  appropriate 
action  for  that  purpose.  Kincaid  v.  Indian- 
apolis Natural  Gas  Co.  124  Ind.  577,  24  X. 
E.   1066,  8:  602 

377.  A  municipal  corporation  may  main- 
tain a  bill  in  equity  to  enjoin  the  obstruc- 
tion of  the  flow  of  surface  water  from  one 
of  its  highways  to  its  injury.  Franklin  v. 
Durgee,  71  N.'H.  186.  51  Atl.'Oll,  58:  112 
Parks. 

As  to  Animals  Straying  from  Park  onto  Ad- 
joining Land,  see  supra,  172. 
To    Prevent    Use    of.    for    Private    Purposes, 
see  supra,  310. 

.378.  An  injunction  aLrainst  doyniinrr  prop- 
erty dedicated  for  an  urnaincntal  park  to 
any  other  n^e  can  Vtc  granted  in  fav<ir  of 
tiie  original  donors  of  tlio  propci'ty.  liowzee 
v.  Pierce,  75  .Mi-s.  S4ti.  -2.3  So.  o07.       40:  402 

379.  The     owners     of     lots     abutting    on 


ground  dedicated  for  a  public  park  with 
restrictions  against  the  erection  of  build- 
ings thereon  have  a  right  to  maintain  a 
suit  to  enjoin  the  erection  of  l)uil(lings.  Chi- 
cago v.  Ward,  169  111.  392,  48  X.   K.  927, 

38:  849 
Taking  land  for  highway. 

380.  An  injunction  is  the  proper  remedy 
to  prevent  a  city  from  taking  possession 
of  an  embankment  made  on  its  land  for 
railroad  purposes  by  one  having  a  lease 
for  ninety-nine  years,  and  converting  it  into 
a  public  highway.  Lowery  v.  Pekin,  186 
111.  387,  57  X.  E.  1062,  51:301 
Closing  of  highway. 

381.  Injunction  is  a  proper  remedy  to  pre- 
vent the  closing  of  a  highway  against  abut- 
ting owners  who  had  no  notice  of  the  pro- 
ceedings by  the  supervisors  to  vacate  it. 
Moffitt  V.  Brainard,  92  Iowa,  122,  60  N. 
W.  226,  26:821 
Improvement  of  highway  by  abutting  owner. 

382.  An  owner  of  property  abutting  on  a 
city  street  will  be  enjoined  at  the  suit  of 
the  municipality,  which  has  exclusive  juris- 
diction over  its  streets,  from  making  per- 
manent improvements  in  the  street  in  de-- 
fiance  of  a  municipal  ordinance.  Drow  v. 
Geneva,  150  Ind.  662,  50  N.  E.  871,  42:  814 
As  to  change  of  grade  of  highway. 

See  also  supra,  195. 

383.  An  injunction  against  a  change  of 
grade  of  a  street  without  making  compensa- 
tion for  the  damage,  required  by  a  consti- 
tution which  prohibits  private  property  to 
be  taken  or  damaged  for  public  or  private 
use  without  just  compensation  having  been 
first  made  or  paid  into  court,  may  be  grant- 
ed in  favor  of  an  abutting  owner,  where  the 
change  will  seriously  reduce  both  the  rental 
and  the  selling  value  of  his  property.  Brown 
V.  Seattle,  5  Wash.  35,  31  Pac.  313,  32  Pac. 
214,  18:  161 

384.  An  injunction  against  changing  the 
grade  of  a  street  by  the  erection  of  a  viaduct 
will  not  be  granted  because  a  street  railway 
may  be  allowed  to  lay  its  track  over  it 
when  completed,  although  the  erection  of  a 
viaduct  for  the  purpose  of  such  railway 
would  make  a  ease  for  injunction.  Selden  v. 
Jacksonville,    28    Fla.    558,    10    So.    457, 

14:  370 

385.  The  destruction  of  valuable  property - 
rights    by    raising    the    grade    of    a    street 
so  that  the  dirt  falls  on  adjoining  land,  cov- 
ering up  a  portion  of  a  dwelling  house,  is 
more    than    a    mere    trespass;    and    an    in- 
junction may  be  granted  to  prevent  it  from 
being    done    without    compensation    to    the 
owner.    Vanderlip  v.  G'-and  Rapids.  73  Mich. 
522,  41   X.  W.   677  3:  247 
Structures  and  encroachments  in  general. 
Anticipated  Injury,  see  supra,  16. 
Mandatory   Injunction,  see  supra,  45. 
Buixlen  of  Pr(x>f  as  to,  see  Evidence,  229. 
See    also    supra,    182,    183,    185. 

For  Editorial  Xotes,  see  infra.  IV.  §  1. 

386.  A  town  cannot  enjoin  the  erection  of 
abutments  in  one  of  its  highways  in  pur- 
suance of  an  order  by  the  railroad  commis- 
sion to  abolish  a  grade  crossing:  but  if  it 
regards  its  riguts  encroached  upon,  it  must 
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appeal  from  the  order.    Bristol  v.  New  Eng- 
land R.  Co.  70  Conn.   305,  39  Atl.  235, 

40:  479 

387.  A  purpresture  may  be  enjoined  and 
abated  in  a  court  of  equity,  although  it  is 
not  injurious,  and  is  not  a  public  nuisance. 
Revell  V.  People,  177  111.  468,  52  N.  E.  1052, 

43:  790 

388.  The  remedy  of  adjacent  owners  in- 
jured by  the  throwing  of  a  bridge  across  a 
highway  to  connect  the  upper  floors  of  build- 
ings on  opposite  sides  is  not  limited  to  ac- 
tions at  law  for  damages,  but  may  include 
a  suit  for  injunction.  Townsend  v.  Epstein, 
93  Md.  537,  49  Atl.  629,  52:  409 

389.  An  injunction  to  prevent  the  continu- 
ance or  creation  of  a  nuisance  by  obstruct- 
ing a  highway  may  be  granted  at  the  suit 
of  the  proper  officers.  Smith  v.  McDowell 
ex  rel.  Hall,  148  111.  51,  35  N.  E.  141. 

22:  393 
Hacks,  and  other  vehicles. 

390.  The  use  of  a  street  or  highway  as  a 
stand  for  hacks  or  other  vehicles,  with  the 
consent  or  acquiescence  of  the  municipal 
authorities,  cannot  be  enjoined  at  the  suit 
of  an  abutting  property  owner.  Pennsylva- 
nia Co.  V.  Chicago,  181  HI.  289,  54  N.  E.  825, 

53:  223 

391.  A  railroad  company  is  entitled  to  an 
injunction  restraining  hackmen,  hotel  run- 
ners, and  baggagemen  from  congregating  in 
and  about  the  entrances  to  its  stations 
so  as  to  interfere  with  the  ingress  and 
egress  of  passengers  and  employees,  al- 
though it  has  no  right  to  complain  of  the 
obstruction  of  the  public  walks  adjacent 
to  such  entrances  which  does  not  interfere 
with  such  ingress  and  egress.  Donovan  v. 
Pennsylvania  Co.  57  C.  C.  A.  362,  120  Fed. 
215,  61:  140 

392.  A  hack  stand  in  front  of  a  railroad 
depot,  which  does  not  prevent  access  to 
or  egress  therefrom,  cannot  of  itself  inter- 
fere with  passenger  or  freight  traffic  so 
a.s  to  entitle  the  railroad  company  to  an 
injunction.  Pennsvlvania  Co.  v.  Chicago, 
181  111.  289,  54  N.  E.  825,  53:  223 
Telephone  and  electric  light  poles. 
Mandatory   Injunction  to   Compel  Removal, 

see  supra,  51. 

Cutting  of  Trees  in  Erecting,  see  supra,  194. 

By  Telephone  Company  against  Electric 
Road,  see  Electricity,  4,  5. 

By  One  Electric  Light  Company  against  An- 
other to  Prevent  Danger  from  Wires,  see 
Electricity,  10. 

8ee  al.'o  Highways,  84. 

For  Editorial  Notes,   see  infra,   IV.   §    14. 

393.  An  unsightly  telephone  pole  erected 
without  right  in  a  street,  where  it  obstructs 
to  some  extent  a  show  window  of  the  owner 
of  the  fee  in  that  part  of  the  street,  con- 
stitutes a  continuing  trespass  against  which 
an  injunction  mav  be  granted.  Krueser  v. 
Wisconsin  Teleph.  Co.  106  Wis.  96.  81  N. 
W.  1041,  .50:  29S 

394.  Injiiiictinn  is  a  proper  remedy  to  pre- 
vent the  u-e  of  a  street  by  a  telephone  com- 
pany until  the  constitutional  i)rovision  in 
regard  to  compensation  for  taking  or  damag- 


ing property  for  public  use  has  been  com- 
plied with.  'Donovan  v.  Allert,  11  N.  D.  289, 
91  N.  W.  441,  58:  775 

395.  An  injunction  against  the  mainte- 
nance of  electric  light  poles  and  wires  upon 
a  city  street,  and  an  order  for  their  re- 
moval, may  be  granted,  where  they  were 
placed  in  the  street  without  the  knowledge 
or  consent  of  an  abutting  owner  whose 
property  is  injured  thereby.  Callen  v.  Co- 
lumbus Edison  Electric  Light  Co.  66  Ohio  St. 
166,  64  N.  E.  141,  58:  782 

396.  An  injunction  is  properly  granted  in 
a  suit  by  a  city  against  an  unauthorized  ob- 
struction of  a  street  by  telephone  poles. 
Mar&hfield  v.  Wisconsin  Teleph.  Co.  102  Wis. 
604,    78   N.    W.    735,  44:  565 

397.  The  invalidity  of  the  franchise  of  a 
telephone  company  does  not  entitle  an  abut- 
ting owner  to  an  injunction  to  restrain  it 
from  cutting  trees  along  a  street,  in  erect- 
ing its  poles  and  wires,  since  whether  its 
franchise  was  acquired  or  is  held  rightfully 
can  be  determined  only  in  a  direct  prooeed- 
ing  to  oust  the  company  in  a  proceeding  to 
which  someone  who  claims  a  better  title  is 
a  party.  Bronson  v.  Albion  Teleph.  Co. 
67  Neb.  Ill,  93  N.  W.  201,  60:  426 
Elevated  railroads. 

Right  to  Jury  Trial,  see  Jury,  26. 

See  also  supra,   175,   176;   Highways,  166. 

398.  A  private  owner  of  property  abut- 
ting on  a  street  cannot  maintain  a  suit 
to  enjoin  the  construction  of  an  elevated 
railroad  in  the  street,  although  it  has  not 
been  properly  authorized  by  the  municipal 
authorities  because  the  application  present- 
ed by  abutting  owners  was  not  signed  by 
the  proper  parties.  Doane  v.  Lake  Street 
Elev.  R.  Co.  165  111.  510,  46  N.  E.  520, 

36:  97 

399.  An  injunction  will  not  be  granted 
in  favor  of  an  abutting  owner  against  the 
maintenance  of  an  elevated  railroad  in  a 
street  in  front  of  his  property,  interfering 
with  easements  in  the  street  appurtenant  to 
his  property  without  making  compensation 
therefor,  where  he  is  unable  to  show  any  ac- 
tual damage  to  his  property,  or  loss  suffered 
by  reason  of  the  presence  and  operation  of 
the  railroad,  because  on  account  of  it  the 
value  of  his  property  has  increased  greatly 
and  in  proportion  to  the  general  increase 
of  values  of  property  in  the  vicinity.  O'Reil- 
Iv  V.  New  York  Elev.  R.  Co.  148  N.  Y.  347, 
42   N.   E.    1063,  31 :  407 

400.  The  right  of  a  landlord  to  enjoin 
the  construction  of  an  elevated  railroad  in 
place  of  the  corner  of  a  building  which  had 
been  removed  by  the  railroad  company  as 
lessee  is  not  affected  by  the  fact  that  the 
lease  is  for  ninety  years,  while  the  charter 
of  the  company  is  limited  to  fifty  years,  as 
new  companies  will  undoubtedly  be  organ- 
ized to  which  in  succession  the  road  and 
its  equipment  will  be  transferred,  and  the 
occupation  is  wrongful  from  the  beginning. 
Bass  v.  Metropolitan  West  Side  Elev.  R.  Co. 
27  C.  C.  A.  147,  53  U.  S.  App.  542,  82  Fed. 
857,  39:  711 
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Street  railways. 

Anticipated  Injury  from,  see  supra,  17. 

Inconvenience  to  Defendant  as  Ground  for 
Denying  Relief,  see  supra,  31. 

Extra  Allowance  on  Denial  of  Injunction, 
see  Costs  and  Fees,  41. 

Interference  with  Operation  of,  Court's 
Power  as  to,  see  Courts,  189. 

Injunction  against  Sale  of  Franchise,  Man- 
damus to  Compel  Dissolution,  see 
Courts,  276. 

See  also  supra,  384;  infra,  504. 

401.  An  injunction  to  prevent  the  con- 
struction of  a  street  railway  under  an  in- 
valid ordinance  may  be  granted  in  favor  of 
a  railroad  company,  when  the  operation 
of  the  street  railway  will  interfere  with  ac- 
cess to  the  railroad  freight  house  and  track 
yard,  thereby  causing  direct,  immediate, 
and  special  injury  for  which  the  railroad 
company  has  no  adequate  remedy  at  law. 
General  Electric  R.  Co.  v.  Chicago,  I.  &  L. 
R.  Co.  39  C.  C.  A.  345,  98  Fed.  907,      58:  231 

402.  A  street  railway  company  may  have 
an  injunction  to  prevent  interference  by  a 
city  with  its  lawful  right  to  relay  its  track. 
Milwaukee  Electric  R.  &  L.  Co.  v.  Milwau- 
kee, 96  Wis.  39,  69  N.  W.  794,  36:  45 

403.  The  relaying  of  street  railway  tracks 
after  nonuser  of  the  street  for  nearly  five 
years,  where  the  franchise  was  properly 
granted  by  the  city  and  has  not  been  sur- 
rendered or  any  action  taken  to  forfeit  it, 
cannot  be  prevented  by  the  city  in  an  action 
in  equity,  where  the  state  has  not  granted 
to  the  city  any  power  to  forfeit  the  fran- 
chise, but  has  provided  in  Wis.  Rev.  Stat. 
§  3241,  for  an  action  by  the  attorney  gen- 
eral to  assert  such  forfeiture.  Id. 

404.  An  injunction  will  not  lie  at  the  suit 
of  an  abutting  owner  who  does  not  own  the 
fee  to  restrain  the  laying  of  a  street  rail- 
way in  the  street,  as  the  damages  which  he 
may  suffer  are  merely  consequential.  Chi- 
cago, B.  &  Q.  R.  Co.  V.  West  Chicago  Street 
R.  Co.  156  111.  2.5o.  40  K  E.  10O8,         29:  485 

405.  An  injunction  against  the  construc- 
tion of  an  electric  railway  over  public  coun- 
try roads  can  be  had  by  the  owner  of  the 
fee  until  his  damages  aie  paid  or  secured 
to  his  satisfaction.  Pennsylvania  R.  Co.  v. 
Montgomerv  Cuuntv  Pass.  R.  Co.  167  Pa. 
62,    31    Atl.'  4't)S.       '  27:  766 

406.  An  injunction  to  prevent  the  laying 
of  an  additional  track  for  a  street  railroad 
in  a  street  may  be  granted  to  abutters  whore 
the  track  would  constitute  an  unnecessai-y 
interference  to  travel  and  an  especial  in- 
jury to  the  propertv  rlLtlUs  of  the  al)utters. 
Block  V.  Salt  Lake  Rapid  Transit  Co.  (' 
rtah.   31,    33   Pae.   229.  24:  610 

407.  Ecjiiity  hasi  jurisdiction  to  restrain 
a  street  railway  cuiupa:iv's  unlawful  n?e  of 
a  public  toll  bridge.  Pittsburgh  &  W.  E. 
Pass.  R.  Co.  V.  Point  Bridirc  ('(».  Km  Pa.  .37, 
30  Atl.  511.  '  26:  323 

408.  An  injunction  against  the  eon.-truc- 
tion  and  operation  of  an  electric  railway  on 
a  public  street  eaniKjt:  he  uranieil  to  an 
abutting  owner  oi^  the  orouiid  that  the  com- 
pany has  no  letri-lative  authority  to  con- 
struct the  road   even   bv   condemnation  and 


payment  of  compensation,  since  if  this  is 
true,  the  construction  of  the  road  will  con- 
stitute only  a  private  trespass  which  may  be 
adequately  compensated  at  law.  Birming- 
ham Traction  Co.  v.  Birmingham  R.  &  Elec. 
Co.  119  Ala.  137,  24  So.  502,  43:  233 

409.  A  borough  charged  with  the  duty 
of  constructing  and  maintaining  highways 
is  entitled  to  an  injunction  against  the  un- 
lawful laying  of  a  street  railroad  track 
therein.  Stamford  v.  Stamford  Horse  R.  Co. 
56  Conn.  381,  16  Atl.  749,  1:  375 

410.  An  injunction  against  the  unlawful 
laying  of  a  street  railroad  track  will  not 
be  denied  because  the  borough  might  have 
the  right  to  forcibly  remove  it.  Id. 

411.  Mere  usurpation  of  corporate  author- 
ity to  construct  a  street  railway  will  not 
entitle  an  abutting  owner  to  maintain  an 
injunction  s^iit  to  prevent  such  construc- 
tion. Nichols  V.  Ann  Arbor  &  Y.  Street  R. 
Co.  87  Mich.  361,  49  N.  W.  538,  16:  371 
Private  railroad  across  street. 

412.  An  injunction  may  be  granted  against 
the  construction  of  a  purely  private  rail- 
road upon  or  across  a  public  street,  to  the 
detriment  of  an  abutting  owner.  Gustafson 
V.  Hamm,  56  Minn.  334,  57  N.  W.  1054, 

22:566 
As  to  railroad  tracks. 

413.  Laying  a  railroad  track  in  a  street 
being  prohibited  by  Iowa  Code,  §  464,  until 
the  damage  is  ascertained  and  paid  to  abut- 
ting owners,  the  company  may  be  enjoined 
from  operation  of  the  road  until  payment  of 
the  damages,  although  a  prior  judgment  for 
the  damages  has  been  obtained  in  an  ac- 
tion at  law,  but  remains  impaid.  Harbach 
V.  DesMoines  &  K.  C.  R.  Co.  80  Iowa,  593,  44 
N.  W.  348,  11:  113 

414.  The  abutting  lot  owners  on  a  street, 
part  of  which  is  occupied  by  a  railroad  com- 
pany, whether  they  own  the  fee  in  the 
ground  covered  by  the  street  or  not,  will  not 
be  entitled  to  enjoin  excavation  and  con- 
struction along  the  street  in  a  careful  and 
proper  manner,  unless  in  doing  so  the  in- 
jury to  the  lot  owners  will  be  such  as 
will  entirely  destroy  the  value  of  their 
property,  and  therefore  be  equivalent  to  a 
virtual  taking  of  it  by  the  railroad  com- 
panv.  Arbenz  v.  Wheeling  &  H.  R.  Co.  33 
W.  Va.  1,  10  S.  E.  14,  5:  371 

415.  Lot  owners  whose  land  abuts  on  a 
street  of  which  they  do  not  own  the  fee 
cannot  maintain  a  suit  to  enjoin  a  rail- 
road company  which  has  for  about  six  years 
maintained  and  operated,  with  the  city's  per- 
mission, a  narrow-gauge  road  along  the  bed 
of  the  street,  from  widening  its  road  to  a 
broad-gauge  one.  The  sole  remedy  is  one  at 
law  for  the  damages  .sui^tained,  Barsaloux 
V.  Denver,  U.  &  P.  R.  Co.  15  Colo.  290,  25 
Pac.    165,  10:  89 

416.  A  decree  in  an  action  brought  to  en- 
join a  railroad  company  from  widening  a 
narrow-gauge  road  which  it  has  maintained 
along  a  highway  in  front  of  plaintifFs  prem- 
ises, to  a  broad-gauge  one.  which  inhibits 
the  company  from  continuing  to  broaden  its 
gauge  beyond  the  point  which  it  had  reached 
when  the  suit  was  instituted,  and  which  does 
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not  undertake  to  adjudicate  the  rights  of 
the  parties  to  the  use  of  the  street  where 
it  abuts  on  plaintiff's  property, — cannot  be 
sustained,  where  the  point  to  which  the 
broadening  had  progressed  was  beyond  the 
limits  of  plaintiff's  property  at  the  time  the 
suit  was  brought.  Id. 

417.  Equity  will  not  exercise  its  power  to 
enjoin  the  construction  of  a  railroad  in  a 
public  highway  in  favor  of  another  company 
owning  the  abutting  land  and  the  fee  in 
the  street,  which  has  no  right  to  place 
its  own  tracks  therein,  where  its  damage,  so 
far  as  appears,  would  be  merely  nominal, 
while  the  constructing  company  is  acting 
under  legislative  authority,  has  its  roadbed 
partly  graded,  is  entirely  solvent,  and  the 
enjoining  of  its  work  would  result  in  griev- 
ous disaster  to  its  enterprise,  without  any 
advantage  to  complainant.  Western  R.  of 
Ala.  V.  Alabama  G.  T.  R.  Co.  96  Ala.  272,  11 
So.  483,  17:  474 

418.  An  abutting  owner  will  be  enjoined 
from  tearing  up  the  tracks  of  a  railroad  law- 
fully in  a  highway.  Southern  P.  R.  Co.  v. 
Ferris,  93  Cal.  263,  28  Pac.  828,  18:  510 

419.  In  determining  whether  or  not  a  rail- 
way company  will  be  enjoined  from  laying 
rails  in  a  street,  the  acts  which  it  has  been 
authorized  to  perform  will  alone  be  taken 
in  consideration.  Mordhurst  v.  Fort  Wayne 
&  S.  W.  Traction  Co.  163  Ind.  268,  71  N.  E. 
642,  66:  106 

420.  Injunctive  relief  may  be  granted  in 
a  proper  case  to  a  railroad  company  against 
another  railroad  company  which  is  proceed- 
ing, without  extinguishing  the  former's 
rights,  to  lay  its  own  tracks  over  land  be- 
longing to  the  other  company  and  neces- 
sary to  the  operation  of  the  latter's  road, 
without  reference  to  the  insufficiency*  of 
legal  remedies  or  irreparable  injury.  West- 
ern R.  of  Ala.  v.  Alabama  G.  T.  R.  Co.  96 
Ala.  272,  11  So.  483,  17:  474 
Use  of  railroad  track  by  bicycle  rider. 

421.  One  who  constantly  rides  upon  the 
rails  of  a  railroad  company's  track  by  means 
of  a  bicycle  is  a  continuing  menace  to  the 
safety  of  public  travel,  and  may  be  per- 
petually enjoineo.  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Spaulding,  69  Kan.  431,  77  Pac.  106, 

66:  587 
Street  across  railroad. 

422.  Injunction  will  not  lie  to  restrain 
proceedings  instituted  under  statutory  au- 
thority to  extend  city  streets  over  a  rail- 
road right  of  way,  where  no  abuse  of  the 
statutory  power  is  shown.  Illinois  C.  R.  Co. 
V.  Chicago,   141  111.   586,  30  N.  E.   1044, 

17:  530 

423.  The  extension  of  a  street  over  a 
railroad  right  of  way  will  not  be  enjoined 
because  of  the  fact  that  the  passage  of 
trains  over  the  proposed  crossing  will  be  so 
frequent  and  the  amount  of  travel  upon 
the  street  so  great  as  to  subject  the  com- 
pany to  great  inconvenience  and  hindrance 
in  the  operation  of  its  road.  Id. 


Street  railway  across  railroad. 

Conditions    Imposed    on   Dismissing   Appeal 

from  Refusal  of  Injunction,  see  Appeal 

and  Error,  1184. 
See  also  Railroads,  46. 

424.  An  injunction  against  constructing  a 
trolley  road  across  a  steam  railroad  track  at 
grade,  the  effect  of  which  will  be  dangerous 
to  passengers,  cannot  be  defeated  on  the 
ground  that  it  will  be  simply  an  injunction 
against  trespassers  or  involves  simply  a 
claim  for  damages.  New  York,  N.  II.  &  H. 
R.  Co.  V.  Bridgeport  Traction  Co.  C5  Conn. 
410,  32  Atl.  953,  29:  367 

m.  As  to  Patents,  Copyrights,  Trademarks, 
Trade  Names  and  Imitations. 

See  also  supra,  58. 

Patents. 

irrior    Determination    of   Question    at    Law, 

see  supra,  35. 
Against  False  Claim  to,  see  supra,  112. 
Conflict    of   Jurisdiction  as   to,   see   Courts, 

396. 
See  also  supra,  259. 

426.  A  court  of  equity  has  no  jurisdiction 
to  enjoin  the  infringement  of  an  invention 
before  a  patent  has  been  issued,  notwith- 
standing an  application  for  the  same  has 
been  made  and  is  still  pending  in  the  patent 
office.     Rein  v.  Clayton,  37  Fed.  354,     3:  78 

426.  An  injunction  should  be  awarded 
against  contributory  infringement  of  a  pat- 
ent by  furnising  persons  who  have  pur- 
chased the  patented  machine  upon  condition 
that  an  unpatentable  article  used  in  con- 
nection therewith  shall  be  purchased  solely 
from  the  patentee,  with  the  means  of  in- 
fringement by  supplying  such  article,  as  the 
remedy  at  law  is  wholly  inadequate, — es- 
pecially where  a  multiplicity  of  actions  will 
be  avoided  and  many  thousand  machines  are 
in  use.  Heaton-Peninsular  B.  F.  Co.  v.  Eu- 
reka Specialty  Co.  47  U.  S.  App.  146,  77  Fed. 
288,  25  C.  C.  A.  267,  35:  728 

427.  An  injunction  will  not  be  granted 
against  the  manufacture  of  cannon  in  a 
navy  yard  of  the  United  States  for  use  on 
war  vessels,  on  the  ground  of  infringement 
of  a  patent,  even  if  the  United  States  is  not 
made  a  party  to  the  action.  Dashiell  v. 
Grosvenor,  25  U.  S.  App.  227,  13  C.  C.  A. 
593,  66  Fed.  334,  27:  67 
[Aff'd  by  the  Supreme  Court  of  the  United 
States  in  162  U.  S.  426,  40  L.  ed.  1025,  16 
Sup.  Ct.  Rep.  805.] 

To  prevent  notice  or  claim  of  infringement. 

428.  An  injunction  will  not  be  ordered 
against  notices  by  a  patentee  of  his  claim 
for  infringement,  unless  the  language  of  his 
letters  or  circulars  is  false,  malicious,  of- 
fensive, or  opprobrious,  or  they  are  used  for 
the  wilful  purpose  of  inflicting  an  injury. 
Kelley  v.  Ypsilanti  Dress-Stay  Mfg.  Co.  44 
Fed.  i9,  10:  686 

429.  Letters  or  notices  sent  out  by  the 
owner  of  a  patent  for  the  purpose  of  destroy- 
ing the  business  of  another  by  threatening 
the  latter's  agents  and  customers  with  suits 
for  infringement,  when  this  is  not  done  in 
good    faitli    to    warn    against    infringement. 
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but  in  bad  faith  and  solely  for  the  purpose 
of  destroying  the  business  of  another,  is  a 
fraudulent  attack  upon  property  rights, 
against  which  a  court  of  chancery  should 
not  refuse  protection.  A.  B.  Farquhar  Co. 
V.  National  Harrow  Co.  42  C.  C.  A.  600,  102 
Fed.  714,  49:  755 

Copyright. 

Preliminary  Injunction,  see  infra,  471. 
Allegations  as  to  Infringement,  see  Pleading, 
420-422. 

430.  The  doctrine  of  confusion  of  goods  is 
not  applicable  to  a  suit  to  enjoin  the  publi- 
cation of  a  digest  of  judicial  decisions  as  an 
infringement  of  a  copyright,  where  there  is 
no  connection  between  the  pirated  para- 
graphs and  those  which  are  the  result  of 
original  and  honest  labor.  West  Pub.  Co. 
V.  Lawyers'  Co-Op.  Pub.  Co.  64  Fed.  360, 

25:441 
K«v'd  in  51  U.  S.  App.  216,  79  Fed.  756, 

•     35:  400 

431.  The  publication  of  a  digest  of  judicial 
decisions  will  not  be  enjoined  on  proof  that 
less  than  1  per  cent  of  the  number  of  para- 
graphs therein  infringe  the  copyrights  of 
another  publisher,  as  such  infringing  para- 
graphs can  readily  be  separated  from  the 
remainder  of  the  book.  Id. 
Trademark. 

In   Suit   by   Stockholder,   see   Corporations, 

496-498. 
Eflfect  of  Fraud  on  Right  of  Protection  in 

Equity,  see  Equity,  102-108. 
See  also  Recipes,  5;   Trademark,  56. 
For  Editorial  Notes,  see  infra,  IV.   §  4. 

432.  To  entitle  one  to  an  injunction  to  re- 
strain an  alleged  invasion  of  his  right  of 
property  in  a  trademark,  he  must  show 
that  he  is  in  some  way  the  owner  thereof  by 
reason  of  some  business  which  he  is  trans- 
acting and  to  which  its  use  is  incident,  and 
that  its  use  is  not  merely  a  personal  privi- 
lege which  he  possesses  as  a  member  of  a 
particular  association  of  wide  extent  and 
embracing  many  members  of  varied  inter- 
ests. Weener  v.  Brayton,  152  Mass.  101,  25 
N.  E.  46,  8:  640 
Trade  name. 

In  Suit  by  Corporate  Stockholder,  see  Cor- 
porations, 497. 

Conflict  of  Jurisdiction,  see  Courts,  429. 

Eff'ect  of  Fraud  in  Use  of,  on  Right  of  Pro- 
tection in  Equity,  see  Equity,  107. 

See    also    Recipes.    5;    Trade    Xame,    12,    17. 

433.  An  injunction  against  the  use  of  a 
name  may  be  graniod  in  favor  of  one  who 
has  the  exelnsivp  right  thereto,  altlioush  no 
damage  is  alleged.  Bagbv  &  R.  Co.  v.  Rivers, 
87  Md.  400.  4U  Atl.  171.  '  40:  032 

434.  The  use  of  the  wnrd-^  "F.  S.  Dental 
Rooms"  and  of  the  letters  "l".  S."  upon  tlie 
windows  of  a  dental  office  may  be  enjoined 
at  the  suit  of  one  who  has  anopted  tliem  as 
a  trade  name  apainst  another  who  hy  their 
use  is  plainly  attempting:  to  coin-ey  tlie  idea 
that  he  is  carryiiii;-  on  a  braiu-li  of  llie  for- 
mer's business,  and  sd  prntlf  I'roin  his  ad- 
vertising and  liUMncs-  rc|Mit  at  ion.  Cadv  v. 
Sehnltz,  19  R.  T.  I'.K'!.  :V2  Atl.  Olo.  2!):'r)24 
Firm  name. 

435.  A    court    of    erpiity    may    |)iTpotual !y 


enjoin  the  unlawful  use  of  the  firm  name 
by  a  retiring  partner.  Brass  &  I.  Works  Co. 
V.  Payne,  50  Ohio  St.  115,  33  N.  E.  88, 

19:  82 
Corporate  name. 

436.  Persons  connected  with  a  branch  of  a 
corporation  which  has  built  up  a  large 
manufacturing  interest  with  goods  of  supe- 
rior excellence,  known  in  the  market  by  its 
corporate  name,  who,  upon  the  financial  em- 
barrassment of  the  corporation,  purchase  the 
goods  in  the  branch  and  organize  a  cor- 
poration to  continue  the  business,  will,  at 
the  suit  of  purchasers  of  the  name  and  good 
will  Of  the  corporation,  be  enjoined  from 
using  a  name  so  siimilar  to  the  old  one  that 
customers  are  misled,  where  it  is  not  de- 
scriptive of  the  new  concern,  and  could  have 
been  assumed  for  no  other  purpose  than  to 
profit  by  the  good  will  of  the  old  corpora- 
tion. Peck  Bros.  &  Co.  v.  Peck  Bros.  Co.  51 
C.  C.  A.  251,  113  Fed.  291,  62:  81 

437.  An  injunction  against  the  wrongful 
assumption  and  use  by  a  corporation  of  the 
name  of  an  individual  or  of  another  corpora- 
tion may  be  granted  in  a  suit  by  the  owner 
of  the  name,  without  the  intervention  of  the 
state,  if  there  is  no  statute  to  the  contrary. 
Armington  v.  Palmer,  21  R.  I.  109,  42  Atl. 
308,  43:  95 

438.  A  suit  to  restrain  the  use  of  its 
name  by  a  corporation  is  not  in  effect  a 
suit  to  annul  the  corporation,  which  must 
be  brought  by  the  state.  Id. 

439.  A  local  corporation  of  the  Young 
Women's  Christian  Association  affiliated 
with  the  international  conference  may  en- 
join the  use  by  an  independent  organiza- 
tion subsequently  incorporated  of  the  name 
"International  Committee  of  the  Young 
Women's  Christian  Associations"  for  the 
purpose  of  leading  the  public  from  whom  it 
expected  support  by  way  of  donations  to 
believe  that  it  represented  the  associations 
known  as  "The  Young  Women's  Christian 
Association"  then  organized  in  the  field 
where  it  expected  to  operate.  International 
Com.  of  Y.  W.  C.  A.  v.  Young  Women's 
Christian  Asso.  194  III.  IM,  62  N.  E.  551, 

56:  888 
Unfair  competition. 
Mandatory  Injunction,  see  supra,  46. 
For  Editorial  Notes,  see  infra,  IV.  §  4. 

440.  Owners'  of  flouring  mills  in  ISIinneapo- 
lis,  Minnesota,  having  established  a  high 
reputation  for  flour  bearing  the  names 
"Minneapolis"  and  "Minnesota"  by  using  a 
superior  quality  of  hard  spring  wheat  and 
all  of  them  using  the  same  process  and  the 
same  kind  of  machinery  and  subjecting 
their  product  to  the  same  kind  of  inspec- 
tion, may  have  an  injunction  against  the  use 
of  such  names  on  flour  of  lower  grade,  which 
is  made  in  Milwaukee,  from  wheat  of  dif- 
ferent grade.  Pillsburv-Washburn  Flour 
:\Iills  Co.  V.  Eagle.  30  C.'C.  A.  386,  58  U.  S. 
.\pp.  400.  86  Fed.  608,  41:  162 

441.  The  use  of  geographical  or  descrip- 
tive terms  to  palm  off  the  goods  of  one 
manufaetnrer  or  vendor  as  those  of  an- 
other, and  to  carry  on  unfair  competition, 
may    be    lawfully    enjoined    by    a    court    of 
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equity  to  the  same  extent  as  the  use  of 
anv  other  terms  or  symbols.  Shaver  v. 
Heller  &  M.  Co.  48  C.  C.  A.  48,  108  Fed.  821, 

65:  878 

442.  The  sale  of  the  goods  of  one  manu- 
facturer or  vendor  as  those  of  another  is 
unfair  competition,  and  constitutes  a  fraud 
which  a  court  of  equity  may  lawfully-  pre- 
vent by  injunction.  Id. 

443.  The  use  of  the  name  "health  food"  to 
describe  foods  which  the  manufacturer  had 
previously  called  "sanitarium  foods"  may  be 
prevented  by  injunction  at  the  suit  of  an- 
other manufacturer  which  had  used  the 
name  for  eighteen  years  before,  even  if  the 
d«fendant  may  have  been  innocent  in  adopt- 
ing the  same  name,  where,  after  it  had 
learned  of  the  complainant's  prior  use,  it 
continued  to  use  the  term  in  spite  of  re- 
monstrance, with  a  guaranty  to  its  pur- 
chasers against  suits,  though  the  packages 
plainly  state  the  name  of  the  manufacturer, 
and  do  not  imitate  or  resemble  in  external 
appearance  the  packages  of  the  complainant. 
Fuller  v.  Huff,  43  C.  C.  A.  453,  104  Fed.  141, 

61:332 

444.  The  fact  that  one  of  the  mills  of 
complainants  who  seek  an  injunction  against 
the  deceptive  use  of  the  name  of  a  city  on 
a  product  made  elsewhere  is  situated  out- 
side the  city  limits  will  not  preclude  relief, 
when  that  mill  is,  for  all  practical  purposes, 
a  part  of  the  complainants'*  plant  within  the 
citv.  Pillsburv-Washburn  Flour  Mills  Co. 
V.  Eagle,  30  C.'C.  A.  386,  58  U.  S.  App.  490, 
86  Fed.  608,  41:  162 

445.  An  exclusive  or  proprietary  right  in 
words  or  labels  used  is  not  necessary  in 
order  to  obtain  an  injunction  against  unfair 
competition  in  trade  by  the  deceptive  use 
of  such  words  or  labels.  Id. 

446.  A  proprietary  interest  in  the  terms 
or  symbols  used  to  palm  off  the  goods  of 
one  manufacturer  or  vendor  as  those  of 
another,  or  to  commit  any  other  fraud,  is 
not  essential  to  the  maintenance  of  a  suit 
to  enjoin  the  perpetration  of  a  wrong;  but 
an  interest  in  the  good  will  of  the  business, 
or  in  other  property  threatened,  is  sufficient. 
Shaver  v.  Heller  &  M.  Co.  48  C.  C.  A.  48, 
108  Fed.  821,  65:  878 

447.  A  maniifacturer  who  has  applied  to 
certain  articles  which  he  makes  the  names 
"American  Ball  Blue"  and  "American  Wash 
Blue."  until  they  have  become  well  known 
to  the  trade  and  the  public  by  these  names 
and  command  a  large  and  lucrative  trade,  is 
entitled  to  an  injunction  to  restrain  a  firm 
of  merchants  from  applying  these  names  and 
the  word  "American"  to  goods  of  other  man- 
ufacturers, and  offering  them  for  sale  under 
these  names  for  the  purpose  of  diverting 
complainant's   trade   to   themselves.  Id. 

448.  The  original  manufacturer  of  Wal- 
tham  watches  may  have  an  injunction 
against  the  use  of  the  word  "Waltham" 
or  the  words  ''Waltham.  Mass.,"  by  an- 
other manufacturer  of  watches  at  that  place, 
without  any  distinguishing  statements,  in 
~^iioh  a  way  as  to  deceive  the  public  to  the 
damage  of  the  former.     American  Waltham 


Watch  Co.  V.  United  States  Watch  Co.  173 
Mass.  85,  53  N.   E.   141,  43:  826 

449.  An  injunction  against  a  wrongful  or 
fraudulent  imitation  of  a  distinctive  label 
used  by  a  manufacturer  or  trader  can  be 
granted,  although  the  label  is  not  a  trade- 
mark and  contains  no  word,  sign,  or  symbol 
which  can  be  protected  as  such.  Scott  v. 
Standard  Oil  Co.  106  Ala.  475,  19  So.  71, 

31:  374 

450.  Although  no  trademark  is  infringed 
or  involved,  an  injunction  may  be  granted 
against  the  use  upon  goods  of  certain  marks, 
labels,  wrappers,  etc.,  when  the  evident  de- 
sign of  such  use  is  to  deceive  the  public  by 
concealing  the  true  origin  of  the  goods  and 
making  it  appear  that  they  are  the  product 
of  some  other  manufacturer,  thereby  de- 
priving the  latter  of  a  portion  of  his  patron- 
age or  injuring  the  reputation  of  his  goods. 
Carsons  v.  Ury,  39  Fed.  777,  5:  614 

451.  Although  the  union  label  of  the  Cigar 
Makers'  International  Union  does  not  an- 
swer to  the  definition  ordinarily  given  of  a 
technical  trademark,  and  its  use  by  one  not 
a  member  cannot  be  enjoined  as  in  ordinary 
trademark  cases,  yet  such  use  may  be  en- 
joined on  the  ground  that  such  person  is 
perpetrating  a  fraud  injurious  to  the  busi- 
ness of  a  member  who  uses  it  on  his  goods, 
and  thereby  occasioning  him  a  pecuniary 
loss.  Id. 

452.  Purchasers  of  labels  and  trademarks 
will  be  restrained  from  using  them  so  as 
to  lead  the  public  to  suppose  the  goods  upon 
which  they  appear  were  packed  by  their 
vendors.  Symonds  v.  Jones,  82  Me.  302, 
19  Atl.  820,  8:  570 
Laches  as  a  defense. 

453.  Failure  of  a  retail  dealer  for  a 
period  of  ten  years  to  protest  against  the 
use  in  the  wholesale  business  of  a  trade 
name  which  conflicts  with  the  name  under 
which  his  business  is  conducted  will  not  de- 
prive him  of  the  right  to  restrain  the  use  of 
such  name  in  a  rival  retail  busiiness.  Nolan 
Bros.  Shoe  Co.  v.  Nolan,  131  Cal.  271,  63 
Pac.  480,  53:  384 
Misleading  or  fraudulent  use  of  label  as  a 

defense. 
Effect  of  Fraud  in  Trademark,  Trade  Name, 

or    Label,    on    Right    of    Protection    in 

Equity,  see  Equity,  102-108. 
For  Editorial  Notes,  see  infra,  IV.  §  4. 

454.  Prior  improper  and  misleading  use 
of  labels,  afterwards  corrected  and  made 
right,  will  not  prevent  the  maintenance  of 
a  bill  in  equity  for  the  protection  of  the 
corrected  label, — at  least  in  favor  of  mort- 
gagees in  possession;  the  improper  use  hav- 
ing been  by  the  mortgagors  before  they 
were  deprived  of  'lossession.  Svmonds  v. 
Jones,  82  Me.  302.  19  Atl.  820.        '         8:  570 

455.  An  injunction  and  accounting  will 
not  be  granted  against  one  who  has  wrong- 
fully used  labels  and  trademarks,  in  favor 
of  one  who  has  purchased  the  right  to  their 
exclusive  use,  if  the  latter  has  exercised  his 
right  in  such  manner  as  to  mislead  the 
public  by  causing  them  to  believe  that  the 
goods  upon  which  they  were  placed  were  the 
product  of  his  vendor,  and  had  in   no  way 
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indicated  that  he  had  succeeded  the  original 
producer  and  originator  of  the  marks.       Id. 

456.  The  fraudulent  use  of  marks  and 
labels  for  the  purpose  of  deceiving  the  public 
will  not  be  enjoined  at  the  instance  of  one 
who  does  not  show  that  he  is  himself  a 
manufacturer  or  owner  of  or  dealer  in  the 
articles  which  are  fraudulently  represented 
by  the  counterfeited  labels  to  be  his.  Hence 
the  fact  that  persons  are  officers  or  mem- 
bers of  an  association  which  has  adopted  a 
label  to  show  that  the  articles  bearing  it 
were  manufactured  by  its  members  does  not, 
without  more,  entitle  them  to  maintain  a 
bill  to  enjoin  the  fraudulent  use  of  such 
label.  Weener  v.  Brayton,  152  Mass.  101, 
25  N.  E.  46,  8:  640 

457.  An  injunction  will  not  be  granted 
to  restrain  the  use  of  a  trademark  which  is 
deceptive  in  falsely  representing  that  the 
goods  sold  under  such  trademark  are  manu- 
factured at  a  particular  place  which  has  a 
reputation  for  making  such  goods.  Coleman, 
B.  &  W.  Co.  V.  Dannenberg  Co.  103  Ga.  784, 
30  S.  E.  639,  41 :  470 

458.  A  purchaser  of  the  name  and  trade- 
mark in  the  words  by  which  a  ladies'  or- 
chestra is  known,  and  of  all  the  right,  title, 
and  interest  in  and  to  the  organization,  from 
one  who  organized  the  orchestra  and  hired 
and  paid  the  members  of  it,  but  who  has 
no  contract  with  the  other  members,  can- 
not, after  they  have  all  left  her,  have  an  in- 
junction against  the  use  of  the  name  by  a 
corporation  which  includes  as  members  some 
of  the  members  of  the  original  organization, 
since  any  beneficial  use  to  the  purchaser  of 
the  name  would  be  only  to  mislead  and  de- 
fraud by  implying  that  the  musicians  she 
employed  were  the  same  that  had  formerly 
gained  the  reputation  under  that  name. 
Messer  v.  The  Fadettes,  168  Mass.  140,  46 
N.  E.  407,  37:721 


II.    Preliminary    and    Interlocutory    Injunc- 
tions. 

Mandatory  Preliminary  Injunction,  see 
supra,  41. 

Person  Making  Affidavit,  see  infra,  482. 

Evidence  on  Motion  for,  see  infra,  495. 

Appealabilitv  of  Order,  see  Appeal  and 
Error,  35,  36. 

•Turisdiction  of  Appeal  in  Cases  of,  sec  Ap- 
peal and  Error.  75. 

Joinder  of  Tntcrlncutory  Orders  on  Appeal, 
see  Appeal  and  ]'>ror.  132. 

Correction  on  Appeal  of  Error  in  Continu- 
ing, Pee  Appeal  and  Error,  519. 

Review  of  Discretion  as  to,  see  Appeal  and 
Error,    .5.54. 

Review  of  Finding  as  to  Clrant  of,  see  Ap- 
peal and  lOrror.  8(10. 

Condition  Imposed  on  Dismissing  Appeal 
from  Refusal  of,  see  Appeal  and  Error, 
1184. 

Right   to  .Tury  1'rial,  see  Jury,  23. 

4.59.  AA'licfe  a  trustee  holdiiiir  pinjxTly  for 
tlie  -ei)arate  us<'  of  a  iiiaiiied  wuinaTi  for 
life,   witli    power   of   appoint  ineut    in    her  by 


will,  and,  iii  default  thereof,  for  her  child  in 
fee,  after  the  death  of  the  wife  and  of  her 
child,  who  left  an  heir,  made  a  devise  of 
the  property  upon  a  trust  to  convey  it  to  the 
state  upon  certain  conditions;  and  the  de- 
visee has  asked  the  acceptance,  by  the  state, 
of  the  property;  and  the  general  assembly 
has  put  an  act  on  its  passage  for  this  pur- 
pose,— the  right  of  the  heir  to  assert  her 
claims  in  court  being  imperiled,  a  prelimi- 
nary injunction  will  be  issued  to  prevent  the 
transfer  of  the  property  by  the  devisee  to 
the  state.    Lee  v.  Simpson,  37  Fed.  12, 

2:  659 

460.  A  mandatory  injunction  may  be  is- 
sued by  a  court  of  equity  upon  a  prelimi- 
narj'  hearing,  to  enforce  a  duty  which  is 
defined  by  law,  where  the  rights  of  the  par- 
tjp.s  are  free  from  doubt.  Toledo,  A.  \.  & 
N.  M.  R.  Co.  V.  Pennsylvania  Co.  54  Fed. 
746,  19:  395 

461.  A  temporary  injunction  mandatory 
in  substance,  although  it  may  be  granted 
in  a  proper  case  under  Minn.  Gen.  Stat.  1878, 
chap.  66,  tit.  11,  ought  not  to  be  granted, 
except  under  peculiar  circumstances,  and 
where  it  is  clear  that  plaintiff  will  have  a 
final  decree  and  the  court  can  impose  such 
conditions  that  defendant  shall  sustain  no 
detriment.  Central  Trust  Co.  v.  Moran,  56 
Minn.   188,  57  N.  W.  471,  29:  212 

462.  The  doctrine  that  a  right  or  title  in- 
volved must  be  established  in  a  court  of  law 
before  an  injunction  will  issxie  does  not  ap- 
ply to  temporary  restraining  orders.  Cceur 
D'Alene  Consol.  Min.  Co.  v.  Miners*  Union  of 
Wardner,  51  Fed.  260,  19:  382 

463.  Where  respondents,  for  the  purpose 
of  the  hearing,  have  admitted  the  allegations 
of  the  petition,  and  thereby  conceded  facts 
which,  if  proved  at  the  final  hearing,  will 
require  a  decree  in  favor  of  the  petitioners, 
it  is  within  the  discretion  of  the  judge  to 
order  a  preliminary  injunction.  Carleton  v. 
Rugg,   149  Mass.  550,  22  N.  E.  65, 

5:  193 

464.  A  preliminary  injunction  must  not 
do  what  can  only  be  done  after  full  hearing 
by  final  decree, — as,  by  changing  the  pos- 
session of  realty,  or  depriving  one  in  pos- 
session of  its  benefits  in  any  other  respects 
than  as  to  the  wrongful  act  proper  to  be 
enjoined;  but  the  proper  purpose  of  such 
injunction  is  to  preserve  the  present  status 
until  a  full  hearing  on  the  merits.  Bettnian 
V.  Harness,  42  W.  Va.  433,  26  S.  E.  271, 

36:  566 

465.  To  sustain  an  order  granting  an  in- 
terlocutory injunction,  it  is  sudicient  if  a 
transaction  is  shown  which  makes  a  proper 
subject  for  investigation  in  a  court  of 
equity.  Gagnon  v.  French  Lick  Springs 
Hotel  Co.  163  Ind.  687,  72  N.  E.  849, 

68:  175 
46G.  A  preliminary  injunction  will  not 
be  awarded  a  purchaser  of  a  farm  to  re- 
strain operations  under  a  prior  oil  and 
gas  lease  of  the  premises,  which  he  alleges 
is  void  as  to  him,  where  by  the  tonus  of  the 
lease  the  lessee  is  bound  to  pay  for  all  in- 
juries to  the  surface,  and  to  measure  bc- 
curately    all    gas    taken    from   the    premises. 
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Hicks  V.  American  Natural  Gas  Co.  207  Pa. 

570,   57   Atl.   55,  65:  209 

467.  An  injunction  which  is  based  on  ex- 
trinsic facts,  under  N.  Y.  Code  Civ.  Proc.  § 
604,  as  well  as  one  based  on  the  nature  of 
the  action  under  §  603,  is  within  the  pro- 
visions of  §  608,  allowing  it  to  be  granted 
to  accompany  the  summons.  People  ex 
rel.  Cauffman  v.  Van  Buren,  136  N.  Y.  252, 
32  N.  E.  775,  20:  446 

468.  Where  the  probable  effect  of  putting 
in  force  a  schedule  of  rates  prepared  by  the 
state  board  of  railroad  commissioners,  under 
the  Iowa  act  of  April  5,  1888,  would  be  to 
destroy  all  dividends  from  the  operation  of 
the  roads,  and  the  act  provides  for  treble 
damages  to  any  shipper  injured  by  an  over- 
charge, a  preliminary  injunction  should  be 
granted.  Chicago  &  N.  W.  R.  Co.  v.  Dey,  35 
Fed.  866,  1 :  744 
Injury  to  defendant  as  ground  for  denial. 

469.  A  preliminary  injunction  will  not 
be  granted  to  restrain  further  operations 
under  an  oil  and  gas  lease  alleged  to  be  of 
no  effect  as  against  a  purchaser  of  the  prem- 
ises, where  the  lessee  has  a  well  in  opera- 
tion from  which  he  is  supplying  the  public, 
and  has  machinery  in  place  for  the  drilling 
of  another  one,  so  that,  by  stopping  his 
operations,  the  lessee  will  lose  everything 
he  hoped  to  gain  by  his  contract,  while  the 
owner  of  the  premises  will  lose  nothing  by 
delaying  the  injunction  until  final  hearing. 
Hicks  v.  American  Natural  Gas  Co.  207 
Pa.  570,  57  Atl.  55,  65:  209 
Wasting   subterranean   waters. 

470.  An  interlocutory  injunction  may  be 
awarded  against  owners  of  land  over  a 
large  subterranean  reservoir  of  mineral 
water  which  comes  to  the  surface  in  valua- 
ble springs  on  neighboring  property,  to  pre- 
vent them  from  pumping  the  water  from 
the  reservoir  through  wells  dug  on  their  own 
property,  and  letting  it  run  to  waste  for  the 
purpose  of  injuring  the  owner  of  the  springs, 
which  have  been  utilized  for  commercial 
purposes.  Gagnon  v.  French  Lick  Springs 
Hotel  Co.  163  Ind.  687,  72  N.  E.  849, 

68:  175 
Infringement  of  copyright. 

471.  A  preliminary  injunction  will  not  be 
awarded  against  an  infringement  of  a  copy- 
right where  the  evidence  raises  a  doubt 
whether  complainant  has  not  been  guilty 
of  similar  piracy  to  that  charged  against 
defendant.  Edward  Thompson  Co.  v.  Amer- 
ican Law  Book  Co.  59  C.  C.  A.  148,  122 
Fed.  922,  62:  607 
Dissolution  and  continuance. 

Admission  by  Motion  for,  see  Pleading,  117. 
Effect  of  Remedy  by,  on  Right  to  Prohibi- 
tion, see  Prohibition,  6. 
See  also  infra,  489,  491-494;  Prohibition,  23. 
For  Editorial  Notes,  see  infra,  IV.  §  35. 

472.  A  preliminary  injunction  will  not  be 
retained  where  the  acts  sought  to  be  re- 
strained have  been  performed  before  the 
order  for  the  injunction  was  made  or  served. 
Gardner  v.  Stroever,  81  Cal.  148,  22  Pac. 
483,  6:  90 

473.  Where  a  bill  for  an  injunction  calls 
for  an  answer  under  oath,  and  the  defend- 

L.R.A.   Dig.— 105. 


ant  so  answers  categorically  every  averment 
as  to  give  a  semblance  of  equity,  the  in- 
junction is  rightly  dissolved.  Morrison  v. 
Coleman,  87  Ala.  655,  6  So.  374,  5:  384 

474.  A  temporary  order  restraining  work- 
men from  interfering  with  their  employ- 
er's property  will  not  be  dissolved  on  the 
ground  of  duplicity  on  his  part  because  his 
complaint  alleges  that  he  was  compelled  to 
close  his  works  on  account  of  the  interfer- 
ence of  the  workmen,  while  the  answer  al- 
leges that  the  reason  for  closing  given  at 
the  time  was  to  secure  an  adjustment  of 
freight  rates,  and  that  the  true  reason  was 
to  reduce  wages  and  break  up  the  work- 
men's union,  where  it  does  not  appear  but 
that  both  reasons  given  by  complainant  may 
have  combined  to  induce  his  action,  and  it 
it  not  satisfactorily  shown  that  the  rea- 
son claimed  by  defendants  was  the  true  one. 
Coeur  D'Alene  Consol.  Min.  Co.  v.  Miners' 
Union  of  Wardner,  51  Fed.  260,  19:  382 

475.  That  complainant  belongs  to  an  il- 
legal association  is  not  sufficient  to  cause 
the  dissolution  of  a  temporary  order  re- 
straining his  former  workmen  from  inter- 
fering with  his  property,  if  his  suit  is  in 
his  own  name  and  interest,  and  is  not  shown 
to  be  the  result  of  the  illegal  association. 

Id. 

476.  An  injunction  may  be  dissolved  on 
motion,  although  the  facts  alleged  in  the 
petition  are  not  denied,  if  the  issues  in- 
volve simply  the  validity  of  statutes  which, 
if  valid,  will  render  the  injunction  improper 
notwithstanding  the  allegations  of  fact. 
Burlington  C.  R.  di,  N.  R.  Co.  v.  Dey,  82 
Iowa,  312,  48  N.  W.  98,  12:  436 

477.  An  injunction  must  be  dissolved 
where  the  amount  in  which  bond  should  be 
given  has  not  been  fixed  by  the  judge,  and 
cannot  be  saved  by  invocation  of  the  doc- 
trine that  an  injunction  will  not  be  dis- 
solved where  it  appears  that  another  writ 
could  be  sued  out  immediately.  Speyrer  v. 
Miller,  108  La.  204,  32  So.  524,  61:  781 

477a.  Defendants,  who  have  disclaimed 
doing  the  acts  charged  against  them,  can- 
not be  prejudiced  by  the  continuance  of  a 
preliminary  injunction  until  final  hearing. 
My  Maryland  Lodge,  No.  186  v.  Adt,  100 
Md.  238,  59  Atl.  721,  68:  752 


III.  Procedure. 

Abatement  of  Action  for,  by  Pendency  of 
other  Suit,  see  Abatement  and  Revival, 
31. 

Joinder  of  Suits  for,  see  Action  or  Suit, 
92a,  93. 

Issue  of,  by  Deputy  Clerk,  see  Clerks,  18. 

Loss  of  Jurisdiction,  see  Courts,  254. 

Retaining  Jurisdiction,  see  Equity,  I.  h. 

Burden  of  Proof,  see  Evidence,  229. 

Right  to  Jury  Trial,  see  Jury,  23-28. 

Parties. 

Joinder  of  Parties  Plaintiff,  see  Parties,  114r- 

124. 
Parties  Defendant,  see  Parties,  128-131. 
See  also  Fisheries,  11;  Parties,  158,  195,  214, 
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478-480.  The  party  aggrieved  by  the  ac- 
tions of  a  foreign  corporation  doing  busi- 
ness in  Massachusetts  under  a  name  so 
similar  to  a  domestic  corporation  as  to 
mislead  the  public,  is  the  one  to  petition  for 
the  injunction  to  restrain  such  actions,  au- 
thorized by  Acts  1889,  chap.  452.  Inter- 
national Trust  Co.  V.  International  Loan  & 
T.  Co.   153  Mass.  271,  26  N.  E.  693, 

10:  758 
Affidavit. 

481.  An  affidavit  for  injunction  in  the:*e 
words,  "I  swear  that  all  the  facts  contained 
in  the  foregoing  petition  are  true,"  is  suflfi- 
cient.  Speyrer  v.  Miller,  108  La.  204,  32 
So.   524,  61:  781 

482.  A  preliminary  injunction  against  a 
boycott  will  not  be  refused  because  the  affi- 
davit is  made  by  plaintiff's  manager,  where 
he  explicitly  alleges  that  the  facts  are 
within  his  personal  knowledge,  and  are  true. 
My  Maryland  Lodge,  No.  186,  v.  Adt,  100 
Md.  238,  59  Atl.  721,  68:  752 

483.  At  an  interlocutory  hearing  of  an 
application  for  an  injunction,  affidavits 
which  do  not  state  the  court  or  case,  and 
which  do  not  show  affirmatively  that  they 
were  made  to  be  used  in  that  particular 
case,  are  inadmissible,  in  evidence,  and  it  is 
an  error  for  the  judge,  over  proper  objec- 
tion, to  read  and  consider  them  in  making 
up  his  judgment  granting  or  refusing  the 
injunction.  Hill  v.  McBurney  Oil  &  F.  Co. 
112  Ga.  788,  38  S.  E.  42,  52:  398 
Process  or  notice. 

See  also  infra,  515. 

485.  A  mandatory  injunction  order  which 
grants  the  whole  relief  obtainable  in  the 
suit,  and  obedience  to  which  will  be  the 
end  of  the  litigation,  is  void  if  issued  with- 
out notice,  under  Ky.  Civ.  Code  Prac.  § 
276,  amended  by  Laws  1894,  p.  201,  and 
cannot  be  sustained  as  a  mere  temporary 
restraining  order.  Weaver  v.  Toney,  107 
Ky.  419.  54  S.  W.  732,  50:  105 

486.  To  render  binding  an  injunction  to 
restrain  the  prosecution  of  a  fraudulent 
divorce  suit  in  another  state  by  a  husband 
only  due  notice  of  the  injunction  is  required, 
and  it  is  not  necessary  that  the  husband  be 
brought  into  court  by  appearance  or  service 
of  process.  Kempson  v.  Kempson  (N.  J. 
Err.  &  App.)  63  N.  -J.  Eq.  783,  52  Atl.  360, 

58:  484 

487.  Irreparable  injury  that  may  result 
from  the  delay  of  giving  notice  for  an  in- 
junction will  not  be  sufficient  to  justify  the 
failure  to  give  notice,  when  there  is  no  ex- 
cuse for  not  filing  the  suit  earlier,  while 
there  was  time  to  give  the  notice.  Weaver 
V.  Toney,  107  Ky.  419,  .-)4  S.  W.  732. 

50:  105 
Bonds,  enforcement,  damages. 
Due    Process    in    Not    Requiting    Bond,    see 

Constitutional  Law.  796. 
Measure  of  Daiiia^ps.  see  Damages.  ITI.  m. 
Estoppel  by  Bond,  see   l^stoppel.  62. 
Submission  of  Question  nf  Damage?  to  Jury 

in   Action  of.  sop  Trial.  72. 
For  Editorial  Xote<.  see  infra,   !\'.   i;  .'!4. 

4S8.  No  action  caTi  be  maintained  on  an 
injunction  undertaking,  cithi.T  against   prin- 


cipal or  surety,  except  in  accordance  with  its 
terms.  Columbus,  H.  V.  &  T.  R.  Co.  v. 
Burke,  54  Ohio  St.  98,  43  N.  E.  282, 

32:  329 

489.  Statutory  damages  on  the  dissolu- 
tion of  an  injunction  will  not  be  allowed 
where,  the  merits  not  having  been  gone  into, 
the  court  cannot  say  that  the  equitable  rem- 
edy of  injunction  has  been  abused.  Speyrer 
V.  Miller,  108  La.  204,  32  So.  524,         61:  781 

490.  An  order  requiring  a  bond  to  be  given 
in  favor  of  each  of  several  defendants  in 
an  injunction  suit  is  not  complied  with  by 
giving  bond  in  favor  of  the  defendants 
jointly.  Id. 

491.  A  stipulation  in  an  agreement  of 
submission  to  arbitration,  that  it  shall  not 
impair  the  liability  of  the  obligors  on  an  in- 
junction bond,  does  not  impair  the  rights  of 
such  obligors  to  insist  that  an  award  bind- 
ing on  the  parties,  in  pursuance  of  Avhich 
they  dismiss  the  suit  without  judicial  ac- 
tion, does  not  constitute  a  judicial  deter- 
mination of  the  suit  which  will  make  the 
bond  operative.  Columbus,  H.  V.  &  T.  R. 
Co.  v.  Burke,  54  Ohio  St.  98,  43  N.  E.  282. 

32:  329 

492.  The  dissolution  of  a  temporary  in- 
junction and  dismissal  of  the  action  by  con- 
sent of  the  parties,  when  an  award  is  made 
against  the  complainant  by  arbitrators  se- 
lected by  the  parties,  who  agree  to  abide  the 
award,  and  which  is  not  made  in  any  way 
subject  to  the  approval  of  the  court,  will 
not  support  an  action  on  the  injunction  un- 
dertaking since  the  award  is  not  a  judicial 
determination  that  the  injunction  ought 
not  to  have  been  granted.  Id. 

492a.  Damages  resulting  from  obedience 
to  an  i.  j;:nction  which  is  utterly  void  and 
under  which  no  action  has  been  taken  by 
the  plaintiff  cannot  be  recovered  by  the 
defendant,  but  result  from  his  voluntary 
and  needless  act.  Mark  v.  Hyatt,  135  N.  Y. 
306,  31  N.  E.  1099,  _      18:  275 

492b.  Damages  caused  by  an  injunction 
erroneously  granted  in  the  exercise  of  juris- 
diction, where  the  proceedings  have  been 
regular,  cannot  be  recovered  from  the  party 
who  obtained  and  served  it,  in  the  absence 
of  an  undertaking,  unless  the  prosecution 
was  malicious  and  without  probable  cause. 

Id. 
Dismissal. 
Dissolution  of  Preliminary  or  Interlocutory 

Injunction,  see  supra,  472-477. 
Review  of  Discretion  as  to,  see  Appeal  and 

Error,  556. 
Withholding  Affirmance   to  Permit   Amend- 
ment   of    Bill,    see    Appeal    and    Error, 
1186. 
Original  .Jurisdiction  of  Mandamus  to  com- 
pel Dissolution,  see  Courts,  276. 
Measure     of    Damages     on,     see    Damages, 

III.  m. 
Estoppel    by    Submitting    to,    see    Estoppel, 

155. 
See  also   .supra.   489,   491.   492. 
For  Editorial  Notes,  see  infra.  IV.  §  .?" 

49.T.  A  suit  to  enjoin  threatened  diver- 
sion of  water  to  a  certain  amount  for  irri- 
gating purposes,   under  a  claim  of  absolute 
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right,  through  a  ditch  already  constriicted, 
will  not  be  dismissed  merely  because  that 
amount  has  not  been  used  and  the  complain- 
ing party  has  not  proved  actual  injury. 
Jones  V.  C!onn,  39  Or.  30,  64  Pac.  855,  65 
Pac.    1068,  54:  630 

494.  On  sustaining  a  motion  to  dissolve  an 
injunction  where  the  bill  is  in  effect  for  an 
injunction  only,  the  bill  may  be  dismissed. 
American  Livestock  Com.  Co.  v.  Chicago 
Livestock  Exch.  143  111.  210,  32  N.  E.  274, 

18:  190 
Evidence. 
Burden   of  Proof,  see  Evidence,  206,   210. 

495.  Upon  the  hearing  of  a  motion  for  a 
preliminnry  injunction,  the  rules  of  evidence 
are  applied  less  strictly  than  upon  the  final 
hearing  of  the  cause;  and  consequently  evi- 
dence that  would  not  be  competent  in  sup- 
port of  an  application  for  a  perpetual  in- 
junction may  be  admitted.  Casey  v.  Cincin- 
nati Typographical  Union  No.  3,  45  Fed.  135, 

12:  193 

Pleading. 

Withholding  Affirmance  to  Permit  Amend- 
ment of,  see  Appeal  and  Error,  1186. 

Correspondence  of  Decree  with  Prayer  for 
Relief,  see  Judgment,  56. 

See  also  supra,  167;  Pleading,  5,  16,  74,  117, 
155,  165,  228,  276,  414,  415,  420-422, 
431,  441-443,  449,  526b. 

496.  An  allegation  of  irreparable  injury 
to  plaintiff's  property,  or  of  the  inability  of 
the  defendant  to  respond  in  damages,  is 
not  necessary  for  an  injunction  against 
grading  a  street  in  front  of  plaintiff's  prem- 
ises without  paying  him  compensation  for 
his  damages,  where  the  Constitution  forbids 
taking  or  damaging  his  property  without 
such  compensation.  Searle  v.  Lead,  10  S. 
D.  312,  73  N.  W.  101,  39:  345 

497.  A  mere  denial  that  plaintiff  is  en- 
titled to  any  damages,  while  affirmatively 
showing  that  the  work  of  grading  a  street 
in  front  of  his  premises  is  being  done,  is 
not  such  a  denial  of  all  the  equities  of  his 
bill  for  an  injunction  as  to  justify  the  va- 
cation of  an  injunction  order.  Id. 

498.  An  answer  under  oath  does  not  pre- 
clude an  injunction  in  the  Federal  courts, 
where  the  oath  of  the  respondent  is  waived 
in  the  bill  according  to  equity  rule  41. 
United  States  v.  Workingmen's  Amalga- 
mated  Council,   54    Fed.    994,  26:  158 

499.  Allegations  that  certain  persons  who 
cast  their  votes  for  a  bond  issue  were  not 
legal  voters  because  not  registered  as  re- 
quired by  law  are  pertinent  and  relative  to 
a  proceeding  to  enjoin  the  issuance  of  the 
bonds  because  not  authorized  by  the  voters. 
Crockett  v.  McLanahan,  109  Tenn.  517,  72 
S.  W.  950,  61 :  914 

500.  A  complaint  for  an  injunction  against 
the  removal  of  a  building  on  the  ground  that 
a  nuisance  will  be  thereby  created  by  leav- 
ing a  dangerous  excavation  under  the  side- 
walk and  a  part  of  the  street  is  insuffi- 
cient, where  there  is  no  allepition  that  the 
owner  threatens  or  intends  to  leave  his 
premises  in  a  dangerous  condition.  St. 
Lawrence  v.  Gross,  12  S.  D.  .3.30,  81  N.  W. 
640,  47:  572 


501.  A  petition  for  injunction  to  restrain 
ticket  brokers  from  dealing  in  nontrans- 
ferable tickets,  which  does  not  show  that 
it  is  applicable  to  a  concrete  case,  is  lyrought 
within  the  jurisdiction  of  the  court  under 
the  doctrine  of  "aider"  by  a  return  which 
shows  that  defendants  have  in  possession  at 
the  time  tickets  of  the  value  of  which  they 
will  he  deprived  by  the  issuance  of  the  in- 
junction. Schubach  v.  McDonald,  179  Mo. 
163,  78  S.  W.  1020,  65:  136 

502.  Indefinite  allegations  of  injury  to 
plaintiff's  property  will  not  give  jurisdic- 
tion of  a  suit  for  an  injunction  against  gam- 
bling, where  it  is  clear  that  the  object  of 
the  action  was  solely  to  enjoin  public  gam- 
bling, and  not  to  protect  a  property  right. 
People  ex  rel.  L'Abbe  v.  Lake  County  Dist. 
Ct.  26  Colo.  386,  58  Pac.  604,  46:  850 

503.  On  an  application  for  a  mere  tem- 
porary injunction,  the  sufficiency  of  the 
complaint  will  not  be  tested  as  by  a  de- 
murrer, if  it  presents  a  proper  subject  for 
investigation.  People's  Gas  Co.  v.  Tyner, 
131  Ind.  277,  31  N.  E.  59,  16:  443 

504.  An  allegation  in  a  complaint  to  en- 
join the  construction  of  a  railway  in 
a  street,  as  to  the  intention  of  the  railway 
company  to  violate  the  terms  of  its  con- 
tract with  a  municipal  corporation,  will  not 
prevail  against  the  presumption  of  good 
faith  and  fair  dealing.  Mordhurst  v.  Fort 
Wayne  &  S.  W.  Traction  Co.  163  Ind.  268, 
71  N.  E.  642,  66:  105 
Decree. 

Inconvenience  as  Ground  for  Refusing  In- 
junction, see  supra,  25-32,  .52. 

Contempt  in  Violating,  see  Contempt,  51-57. 

Allowing  Damages  to  Avoid  Multiplicity  of 
Suits,   see   Equity,  67. 

Writ  of  Possession  in  Suit  to  Prevent  Tres- 
pass, see  Equity,  84. 

Conformity  of  Pleading  to,  see  Judgment, 
56. 

Conclusiveness,  see  Judgment,  164. 

Effect  of,  see  also  Waters,  350. 

For  Editorial  Notes,  see  infra,  IV.  §§  19, 
33,  34. 

505.  A  decree  which  attempts  to  enjoin  a 
nuisance  caused  by  the  manner  of  carrying 
on  a  business  should  specifically  point  out 
the  things  which  are  to  be  done  and  to  be 
refrained  from  in  order  to  abate  the  nui- 
sance. Ballentine  v.  Webb,  84  Mich.  38,  47 
N.  W.  485,  13:  321 

506.  An  injunction  which  merely  exceeds 
the  relief  demanded  by  perpetually  restrain- 
ing licensees  from  manufacturing  a  patented 
article,  without  in  express  terms  merely  for- 
bidding it  under  the  license,  is  not  wholly 
void,  although  it  would  be  in  excess  of  the 
jurisdiction  if  regarded  as  restraining  fu- 
ture infringement,  but  should  be  construed 
as  a  restraint  upon  manufacture  under  the 
contract,  and  as  erroneous  simply  because 
open  to  possible  misconstruction,  and  there- 
fore valid  until  reversed.  Mark  v.  Hyatt, 
135  N.  y.  .306,  31  N.  E.  1009,  18:  275 

507.  The  restoration  of  streams  to  their 
natural  channels  may  be  included  in  the  re- 
lief    "ranted     against     diversion     of     such 
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streams.    Rigney  v.  Tacoma  Light  &  W.  Co. 
9  Wash.  57^,  38  Pac.  147,  26:  425 

508.  A  decree  enjoining  the  erection  of 
any  building  on  defendant's  prroperty  "so 
near  as  to  exclude  the  light"  from  plain- 
tiff's dwelling  house  is  bad  for  indefinite- 
ness.  Robinson  v.  Clapp,  65  Conn.  365,  32 
Atl.  939,  29:  582 

509.  A  clause  in  a  judgment  restraining 
creditors  from  prosecuting  garnishment  pro- 
ceedings against  their  debtor  in  another 
state  to  reach  exempt  wages,  "so  long  as 
plaintiff  remains  a  resident  of  this  state,"  if 
incorrect,  is  rendered  harmless  by  a  subse- 
quent clause  limiting  the  operation  of  the 
judgment  to  earnings  which  are  exempt. 
Griggs  V.  Docter,  89  Wis.  161,  61  N.  W. 
761,  30:  360 

510.  Creditors  who,  having  instituted 
garnishment  proceedings  in  a  foreign  state 
to  reach  wages  exempt  by  the  law  of  the 
debtor's  domicil,  dismiss  that  garnishment, 
but  take  judgment,  issue  execution,  and 
reach  the  wages  by  garnishment  on  the  exe- 
cution after  the  issuance  by  the  courts  of 
such  domicil  of  an  order  restraining  them 
from  collecting  any  exempt  wages  by  "said 
garnishee  proceedings,"  may  be  compelled 
to  refund  to  the  debtor  the  exempt  amount 
reached,  with  interest.  Id. 

511.  An  injunction  against  the  use  of 
water  for  irrigation  on  parts  of  certain  sur- 
veys is  not  enforceable  where  there  is  an 
entire  want  of  description  of  the  parts  of 
surveys  which  are  denied  the  right  to  the 
water.  Watkins  Land  Co.  v.  Clements,  98 
Tex.  578,  86  S.  W.  733,  70:  964 

512.  An  injunction  against  a  wrongful  as- 
sessment for  the  grading  and  paving  of  an 
alley,  where  the  work  had  been  legally  au- 
thorized, should  not  include  an  order  for 
the  restoration  of  the  alley  to  its  original 
condition,  but  should  extend  only  to  a  stay 
of  proceedings  under  the  invalid  assessment, 
and  under  Wis.  Rev.  Stat.  1898,  §  1210e,  the 
court  mav  direct  a  reassessment.  Kersten 
V.  Milwaukee,  106  Wis.  200,  81  N.  W.  948, 
1103,  48:  851 

513.  A  decree  for  the  continuous  opera- 
tion of  a  leased  railroad  as  it  was  then  op- 
erated is  not  objectional)le  as  disregarding 
the  exigencies  that  may  arise,  when  the  ex- 
isting train  service  is  such  as  the  lessee  has 
for  several  vears  deemed  proper  and  neces- 
sarv.  Southern  R.  Co.  v.  Franklin  &  P.  R. 
Co."  96  Va.  693,  32  S.  E.  485,  44:  297 

514.  Jurisdiction  to  grant  an  injunction  in 
aid  of  an  attachment  is  not  defeated  so  as 
to  make  it  suhjoet  to  collateral  attack,  by 
the  fact  that  the  injunction  is  issued  before 
the  attaclimont  is  loviorl.  People  ex  rel. 
Cauffmnn  v.  Van  P.uren.  ]V>C,  X.  Y.  2:12.  .32 
N.   E.    77.").  20:  440 

515.  ]''iii])loyof-;  of  a  rnili-nad  coTnpany 
need  not  l)e  mnde  ji.'irtio- in  mi  in junft  ion  rc- 
.'^traiiiiiiL'  its  nflifcrs  and  (Miipluyoo^  from  ro- 
fn<iiig  equal  facilitioi  fur  tb,-  inl  i>rclianpo  of 
trafTic  to  aTK.tli'T  j-m;i,1.  in  ni^lcr  U)  make  Hio 
injunctirm  liindinL''  iiji'^ii  t;:-!!::  lnit  it  i- 
suflicient  if  Ilic\  arc  xTvod  wiili  I'ull  and 
proper    notifo    of    the    nnirt.      'I^dfdo,    A.    A. 


&    N.    M.    R.    Co.   V.   Pennsylvania    Co.    54 
Fed.  746,  19:  395 


IV.   Editorial  Notes. 

a.  Right  to;  when  granted. 

I.  In  general. 

§  I.  Generally. 

Rule  that  legal  remedy  must  be  inadequate. 

1:745.» 
Purpose  and  object  of.     1:  744.* 
Necessity  of  special  circumstances.     1:  745.* 
Distinguished  from  mandamus.    3:  55.* 
In  support  of  strict  legal  right.     3:  613.* 
Damages  in  lieu  of.     20:  752. 
Discretion  of  court.     11:  577.* 
Caution  as  to  granting.     13:  311.* 
To  protect  personal  right.     37:  783. 
Against  speech  or  publication.     32:  831. 
For  violation  of  legal  right.    6:  855. 
Against  threatened  wrong.     6:  90.* 
Against     interfering    with    public    agency. 

15:  64. 
In  aid  of  attachment.     20:  446. 
By  Federal  court  against  state  railroad  com- 
missioners.   3:  238.* 
Against  laying  pipes  in  streets.     8:  488.* 
§  2.  Corporate  or  partnership  matters. 
Against  sale  of  corporate  franchise  or  prop- 
erty  necessary   to   its   en- 
joyment.    20:  737. 
To    restrain    consolidation    of    corporations. 

2:  594.* 
To    restrain    assessment    on    paid-up    stock. 

45:  663. 
Against  surviving  partner  with  reference  to 

real  estate.    28:  137. 
Against.  levy   on    partnership    property    for 
debt  of  partner.     46:  491. 
§  3.  Strikes;   intimidation. 
Injunction  against  strikes.     28:  464. 
Injunction,  generally.     28:  464. 
Proceedings  under  the  interstate  com- 
merce  act.     28:  467. 
Receivers.     28:  471. 
To  restrain  use  of  intimidation  and  threats 
to    prevent    one    entering 
another's  employment.  12: 
195.* 
§  4.  Trademarks;     trade     secrets;      unfair 

competition. 
When  equity  will  restrain  use  of  trademark. 

1:46.* 
Fraud   as   ground   of   restraining   unauthor- 
ized    use     of     trademark. 
1:46.* 
Deception  of  public  by  trademark  as  affect- 
ing    right     to     injunction 
against    infringement.      8: 
643.* 
To  restrain  use  of  trade  secrets.     13:  652. 
Against  unfair  competition  in  business.     3: 

769.* 
Against  false  statement  as  to  plaintiff's 
property  or  business.  16: 
243. 
§  5.  Power  to  grant  mandatory  injunctions. 
In  rci^ard  to  ol)struction  of  lights.  20:  161. 
As  to  use  of  property.     20:  161. 
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As  to  roads,  highways,  and  passways.  20: 
162. 

As  to  mandatory  injunctions  relating  to 
mill-dams.    20:  163. 

As  to  obstruction  or  diversion  of  water 
courses  in  other  matters. 
20:  164. 

As  to  other  kinds  of  nuisances.    20:  165. 

Mandatory  injunctions  as  applied  to  com- 
mon carriers,  commerce, 
and  railroads.    20:  166. 

As  to  taxes.     20:  167. 

As  to  offices.    20:  167. 

As  to  churches.    20:  167. 

As  to  specific  performance  of  contracts.  20 : 
167. 

As  to  possession  of  property.    20:  169. 

2.  As  to  contracts. 

§  6.  Generally. 

To  restrain  violation  of  contract,  generally. 

6:  856.* 
To   restrain  violation   of  contract   for   per- 
sonal services.    6:  654.* 
In  aid  of  lowest  bidder  on  public  contract. 

26:  711. 
As  to  covenants.     5:  46,*  422.* 
§  7.  Against  negotiation  of  note. 
Generally.    28:  577. 

In  cases  where  the  note  is  void.    28:  577. 
Fraud  or  failure  of  consideration.    28:  578. 
In  aid  of  set-off.    28 :  578. 
Where  note  is  held  in  trust.    28:  578. 
Not  where  there   are   other  remedies.     28: 

579. 
After  maturity.     28:  579. 
Paries  in  pari  delicto.    28:  579. 
Not  where  fraud  is  absent.     28:  579. 
Not  for  mere  convenience.     28:  579. 
Not  in  hands  of  innocent  holder.    28:  579. 
§  8.  Illegal  contract. 

Allowing  injunction,  in  favor  of  party  in 
pari  delicto,  against  enfor- 
cing or  otherwise  proceed- 
ing with  illegal  contract. 
48:  842. 
Contracts  for  assistance  in  obtaining  of- 
fice. 48:  842. 
Contracts  as  to  Confederate  money.  48: 

843. 
Contracts    relating    to    marriage.     48: 
843. 
In  general.     48:  843. 
Marriage  brokerage  bonds.    48:  843. 
Contracts    for    illicit    intercourse.     48: 

844. 
Betting    and    gambling    contracts.     48: 
844. 
In  general.    48:  844. 
In  case  of  assignment.    48:  845. 
Relief  at  law  generally.     48:  846. 
Judgments.     48:  847. 
Contracts  for  compounding  crime.     48: 

848. 
Miscellaneous.     48:  850. 

3.  Real  property. 

§  9.  Generally. 

See  also  supra,  IV.  §  6. 

Jurisdiction  to  issue  injunction  affecting 
real  property  in  another 
state  or  country.     69:  689. 


To    restrain    threatened    trespass.     1 :  744.* 

3:  612;*  11:207.* 
To  stay  waste.     11:  207.* 
To  restrain  breach  of  covenant  restricting 

use   of   real   property.     5: 

423.* 
To  protect  easement.    3:  861;*  6:  262.* 
To  prevent  removal  of  lateral  support.     68: 

697. 
Against    cotenant;    in    partition    suit.     12: 

484.* 
Against  eminent  domain;  to  restrain  irrep- 
arable      injury.       5:  661,* 

662.* 
Against  surviving  partner  with  reference  to 

real  estate.    28:  137. 
To  prevent  cloud  on  title.    8:  727;*  10:  293.* 
Right  of  abutting  lot  owners  to  enjoin  use 

of  street  for  railroad  piir- 

poses.    5:373.* 
§  10.  Against  trespass  to  cut  timber. 
Generally.     22 :  233. 
Courts  conservative  in  extending  relief.    22: 

234. 
The  injunction  may  be  awarded  if  there  is 

no     adequate     remedy     at 

law.     22 :  235. 
When  remedy  at   law  is   inadequate.     22: 

235. 
Multiplicity,  of  suits.     22:236. 
The  question  of  possession  or  title.    22 :  236. 
Preventing   waste    pending    litigation.      22: 

237. 
Statutory  provisions.    22:  239. 
Allegation   of  irreparable   injury  not  suffi- 
cient.   22:  239. 
Interference  with  contract  rights.     22:  239. 
§11.  Water  rights;  sewers. 
See  also  supra,  IV.  §  5;  infra,  IV.  §§  13,  14. 
To   protect    water   right.     3:  609;*  4:  572;* 

12:486. 
Against  use  of  stream  to  float  logs.    41 :  497. 
Against    obstruction    of    navigable    stream. 

59:  91. 
To  restrain  obstruction  of  stream.     59:  881. 
Against  construction  of  sewer.     60:  243. 
Against  draining  sewage  into  stream.     48: 

707. 

4.  Nuisance. 

§12.  Generally. 

To    restrain    nuisance,    generally.     9:  716;* 

12:  753;*   13:  321.* 
Against  liquor  nuisance.     7:  299.* 
§13.  Against  nuisance  maintained  by  mu- 
nicipal corporation. 
Drainage,  generally.     23:301. 
Drainage  into  water  course.    23:  301. 
Docks  and  navigation.     23:  302. 
Market  houses  and  buildings.     23:  303. 
Railroads  and  other  uses  of  streets.   23:  303. 
Cemetery.    23 ;  303. 
Public  urinals.     23:  303. 
§  14.  Injunctions  by  municipal  corporations. 
Right  of  a  municipality  to  maintain  suit  to 

enjoin    or    abate    a    public 

nuisance.     51 :  657. 
Against     nuisances     in     water     and    water 

courses.     40:  465. 
Pollution   and    other   matters    affecting 

health.    40:470. 
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Against  nuisances   affecting   public   morals, 
peace,  and  good  order,  and 
health     and     safety.     41: 
321. 
Public   morals,   peace,   and   good   order. 
41 :  321. 
Intoxicating  liquors.    41:  321. 
Public  amusements.     41:  322. 
Public  health  and  safety.    41:  322. 
In  general.    41 :  322. 
Burial  grounds,  etc.     41 :  323. 
Hospitals,  etc.     41 :  324 
Garbage,  etc.    41:324. 
Sewers  and  drains.     41:  325. 
Trade  or  business.    41 :  326. 
Buildings      and     other     structures. 
41 :  328. 
Against     nuisances     upon     highways     and 
streets.     42:  814. 
Gas  and  water  companies.     42:  821. 
Buildings,  fences,  and  other  structures. 
42:  822. 
Against  nuisances  by  railroads  and  electrical 
companies.     44.  565. 
Railroads.     44:  565. 
Telegraph  and  telephone  poles.    44:  577. 

5.  Official  action;  legal  proceedings. 

§  15.  Generally. 

Against  Enforcement  of  Illegal  Contract,  see 

supra,  IV.  §  8. 
To  prevent  passage  of  municipal  ordinance. 

13:  844." 
To  restrain  illegal  appropriation.    7:  180.* 
Against  documentary  evidence.    51 :  754. 
In  aid  of  attachment.    20:  446. 
Jurisdiction    to    restrain    legal    proceedings 
with    respect     to    land    in 
another    state    or   country. 
69:  689. 
§  16.  As  to  taxes. 

To  restrain  salo  for  taxes.     10:  294.* 
To  restrain   the   collection  of   illegal   taxes. 
22 :  699. 
General  doctrine  against.     22:  699. 
Foundation  of  jurisdiction.     22:  699. 
Practical    operation    of    principles.     22: 
700. 
Recognized  heads.     22 :  700. 
Mere     ille<ralitv.     irregularity,     etc. 

22:  701. 
Adequate   remedy  at  law.     22:  702. 
Xeeessitv  of  payment,  etc.,   of  tax 
"due.     22 :  703. 
Relief  granted.     22:  703. 

Multiplicity  of  suits.     22:  703. 
Irreparable   injury.     22:  704. 
Inadequate   legal    remedy.     22:  704. 
Cloud  upon  title.     22:  705. 
Special  state  doctrines.     22:  706. 
Fraud.  22:  707. 
Personal  tax.     22:  708. 
Estoppel.    22:  7(IS. 
Set-off.     22:  7ii'.t. 
§  17.  Against  criminal  proceedings. 
Prosecutions    bv    tlie    Crown    or    state.     21: 

S4. 
}-'rosecuti(.)ns    umlei-    (•it\-    (ii'ilin'inccs.    ^Gener- 
ally.    21  :  SO. 
City   ordinance   atlect  ini;-  pci^diial    riirlil.  ' 
21:  86. 


Prosecutions  under  city  ordinances  af- 
fecting   property    or    fran- 
chises.    21 :  88. 
§  18.  Against  action  or  proceedings  in  for- 
eign jurisdiction. 
General  principles.     21:  71. 
After  a  final  decree.    21:  71. 
Pending  proceedings  or  to  prevent  harassing 

suits.     21 :  72. 
In  case  of  design  to  avoid  domestic  laws  or 

contract.     21 :  72. 
In  case   of   foreign   defendant   or  property. 

21:  73. 
In  administration  proceedings.     21 :  73. 
In  insolvency  proceedings.     21 :  74. 
Attachment  proceedings.     21:  75 
Garnishment  in  other  state.     19:  680.   . 
In  divorce  suits.     21 :  75. 
Before  consul.     21 :  75. 
Rule  in  case  of  state  courts.    21 :  75. 
Jurisdiction  to  restrain  legal  proceedings  as 
to    land    in    another    state 
or  country.    69:  689. 
§  ig.  Against  execution  sales  or  other  pro- 
ceedings under  final  process. 
Exempt  personal  property.     30:  99. 
Homestead.     30:  100 

What  kind  of  property  first  liable.    30:  102. 
Public  property.     30:  103. 
Property   in   the   custody   of   the   law.    30: 

103. 
Railroad  and  quasi  public  corporation  prop- 
erty.    30:  104. 
Partnership  property.    30:  105. 
Property  owned  by  third  parties.     30:  107. 
Condition  precedent.     30:  107. 
Real  estate.     30:  107. 
Wife's  real  estate.     30:  112. 
Subsequent  purchasers.     30:  114. 
Fraudulent  purchasers.     30*  114. 
Equitable  owners.     30:  115. 
Right  of  third  party  to  require  levy  on 

other  property.    30:  115. 
Personal  property.    30:  115. 
Slaves.     30:  117. 

Wife's  personal  property.    30:  118. 
Personal  property  of  a  peculiar  value.     30: 

119. 
Trust  property.     30:  119. 
In  favor  of  or  against  executors  and  admin- 
istrators.    30:  120. 
English  decisions.    30:  120. 

To  obtain  equal  distribution  of  as- 
sets.    30:  120. 
Foreign   administrators   and   execu- 
tors.    30:  121. 
Costs.     30:  122. 
American  decisions.     30:  122. 

To  obtain  equal  distribation  of  as- 
sets.    30:  122. 
To  protect  heirs  and  legatees.     30: 

123. 
Judgments    against    administrators 
or      executors      personally. 
30:  123. 
Judgments  in  favor  of  administra- 
tors or  executors.     30:  124. 
Sale  to  pay  debts.     30:  124. 
In    favor  of  assignee  for  creditors.     30:  124. 
In    favor   of  or  atrainst   lien  creditors.     30: 
12.5. 
Morttfagee  of  chattels.     30:  125. 
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Mortgagee  of  real  property.     30:  125. 
Attachment  creditors.     30:  127. 
Judgment   creditors.     30:  127. 
Mechanic's   lien.     30:  128. 
Landlord's  lien.     30:  129. 
In   favor  of  general  creditors.     30:  129. 
Ejectment  cases.     30:  129. 
Summary  proceedings  in  forcible  entry  and 

detainer.    30:  129. 
Jurisdiction  of  courts.     30:  132. 

To  protect  third  party.    30:  132. 
Exempt  property.     30:  132. 
Otner  cases.     30:  133. 
Federal  and  state  courts.    30:  133. 
Remedy  at  law.     30:  134. 

Personal  property.    30:  134. 
Real  property.     30:  135. 
Irregularities.    30:  136. 
Execution.    30:  136. 

Condition  precedent.     30:  136. 
Form.     30:  136. 
Time.     30:  136. 
Party.     30:  137. 
Excessive.    30:  137. 
Levy.     30:  137. 

Excessive.    30:  137. 

Mode,  manner,  and  description.  30: 

138. 
Notice.     30:  138. 
Sale.     30:  138. 

Notice  and  advertisement.     30:  138. 
Appraisement.    30:  139. 
Costs.     30:  139. 

Time,  place,  and  manner.     30:  139. 
Officer.     30:  140. 
Eflfect    of    injunction    on    executions,    sales, 
and  final  process.    30:  140. 
Release  of   errors,   30:  140. 
Release  of  lien.     30:  140. 
Officer.     30:  140. 
Limitation.     30:  142. 
Eflfect  of  time  upon  injunctions,  executions, 
and  judgments.     30:  142. 
Injunctions    and    executions.      30:  142. 
Dormant  judgments.     30:  142. 

6.  Against  judgments. 

§  2o.   General  equitable  jurisdiction  in  re- 
gard to. 
In   matters  of  concurrent   iurisdiction.     32: 

32L 
Where  there  is  a  failure  to  defend  at  law. 

32:  322. 
Where  there  is  negligence  in  not  asserting  a 

legal  defense.     32:  323. 
Where  a  legal  defense  was  asserted  at  law. 

32:  324. 
For  defenses  not  available  at   law.     .32:  324. 
On  a  bill  of  discoverv  to  aid  defense.     32: 

325." 
Where  there  is  a  remedy  at  law.     32:  320. 
§  21.  For  want  of  jurisdiction,  or  judgments 

which  are  void. 
In  general.     31 :  2(10. 
As  to  party.     31:202. 
As  to  time.     31  :  202. 
As  to  venue.     31:203. 
As  to  amount.     31  :  203. 
As  to  judge  or  court.     31:  204. 
Matters   of    proec~>    and    service.      31:204. 
Form.     31:204. 


Time  and  manner.    31 :  204. 

Fraud  as  to  service.     31:  205. 

Acceptance  of  service.     31:  205. 

Party  served.     31:  205. 

Service  on  corporation.     31 :  206. 

Service  on  partners.     31 :  206. 

Service  at  residence.    31:  207. 

Where  there  was  no  service  as  required 

by  law.     31 :  207. 
Where  there  was  no  notice.    31:  210. 
On  account  of  appearance.     31:  211. 
Pleading  and  practice.     31 :  212. 
Where  there  was  no  judgment  or  it  was  set 

aside.     31:212. 
§  22.  For  errors  and  irregularities. 
For    erroneous    rulings    and    decisions.     30: 
700. 
Generally.     30:  700. 
In  refusing  a  continuance.     30:  703. 
In  rulings  on  pleadings  or  motions.   30: 

703. 
In  rulings  on  evidence.    30:  703. 
As   to   incompetency   of   evidence.      30: 

704. 
As  to  insufficiency  of  evidence.    30:  704. 
As  to  excessive  judgments.     30:  704 
As  to  parties.     30:  706. 
For  irregularities.     30:  707. 
Generally.     30:  707. 
As  to  infants.     30:  707. 
•  In  trial.     30:  708. 
In  matters  of  form.    30:  708. 
In  pleadings  and  papers.     30:  708. 
In  records  and  dockets.     30:  709. 
In   regard    to   time   of   rendering   judg- 
ment.    30:  709. 
§  23.  For  matters  arising  subsequently  to 

rendition. 
Lack  of  remedy  by  appeal  or  new  trial.  30: 
560. 
By  mistake.    30:  560. 
By  act  of  court  or  officer.     30:  561. 
Other  cases  of  defective  record.  30:  562. 
By  negligence.     30:  562. 
Lost  or  destroyed  record.    50:  562. 
For  fraud.    30":  562. 
For  alteration  ot  record.    30:  563. 
Judgments  set  aside,  reversed,  or  superseded. 

30:  563. 
For  payment  or  satisfaction.    30:  56^3. 
In  behalf  of  surety.     30:  567. 
For  set-off.     30:  569. 

For   newly    discovered    evidence.      30:  571. 
§    24.    For   defenses   existing   prior   to   ren- 
dition. 
Failure  of  consideration.     31:  747. 
Generally.     31:747. 

In  judgments  for  purchase  money.     31: 
748. 
Insolvency.     31 :  748. 
Nonresidence.     31:749. 
Rescission.     31 :  750. 
Mistake.     31 :  750. 
Title  bonds.     31:  751. 
Defective  title,  generally.     31 :  7.'il. 
Deficiency  in  amount  of  land.     31: 

'753. 
Fraud.     31:  753. 
Bes  judinito.     31  :  753. 
No  cause  of  action   for  injunction. 
31:  753. 
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Sales  by  executors  and  administra- 
tors.    31:  754. 
Summary  judgments.     31:  7&5. 
Court  sales.    31:  755. 

Judgments  in  favor  of  purchasers.     31: 
755. 
Fraud.     31 :  756. 

Where  the  defense  is  forgery  or  non  est 
factum.     31:  756. 

In  obtaining  a  contract.    31:  756. 

Generally.    31 :  757. 
Public  policy.    31 :  758. 

Generally.     31 :  758. 

Debt   for  Confederate  money.     31:  758. 

Gambling  debts.    31:759. 

Usury.     31:761. 
Set-off.     31 :  763. 

Failure  to  assert,  at  law.    31 :  763. 

Parties.     31:764. 

Unliquidated  damages.     31 :  765. 

Trial  at  law.     31 :  765. 

No  set-off.     31 :  765. 

Insolvency  and  nonresidence.     31:  766. 

Accounting.      31 :  768. 

Equitable  set-off.     31:  768. 

In  matters  of  an  estate.    31:  769. 

Mutual  agreements.    31:  770. 
Payment.    31:  770. 

Failure  to  defend.    31:  770. 

Defense  made.     31:  772. 

Equitable  defenses.     31:  772. 

Summary  proceedings.     31:  773. 

Pleading  bill  of  discovery.    31:  773. 
Conditions.    31 :  773. 
Partition  and  dower.    31:  773. 
As  to  party.     31:  773. 
Title  to  property.     31:  774. 
Nonliability  in  general.     31 :  774. 
§  25.  Obtained  by  fraud. 
By  agreement.    30:  787. 

Generally.     30:  787. 

To  dism'i&s.     30:  788. 

To  give  notice.     30:  789. 

To  abide  by  other  matters.     30:  789. 

To  allow  a  defense.     30:  789. 

To  continue  or  delay.     30:  790. 

To  compromise.     30:  790. 

Where      complainant      participated      in 
fraud.     30:  791. 
By  concealment.     30:  791. 
Tn   matters  of   record.     30:  791. 
In  matters  of  party.     30:  792. 
In  acts  committed  at  the  trial.     30:  792. 
Bv  collusion.     30:  792. 
Other  matters.     30:  793. 
§  26.  On  account  of  accident. 
Sickness.     30:  794. 

Of  party.    30:  794. 

Of  family.    30:  795. 

Of  witness.     30:  795. 

Of  attorney.     .10:  TO.!. 
Death  of  attonipy.     :^0:  796. 
Other   causes.     30:  790. 
§  a?.  On  account  of  mistake. 
0,  law.     .^O:  797. 
Of  fact.     'M):  799. 

§  28.  On  account  of  surprise  or  duress. 
On  account  of  siirpri^o.     :i(i:  SdO. 

Gen  orally.     ?,*):  slid. 

In  mattor-  of  witiics-o^.     .SO:  SOI. 

In    r(\i;'ar(l   to   perjury.      .10:  SOI.  I 

On   account  of  diir('.->.     .'iO:  Stl2.  ' 


§  29.  Negligence  as  a  cause  for,  and  as  a 

bar  to. 
As    a   cause    for   injunctions   against   judg- 
ments.   31:  33. 
As  a  bar  to  injunctions  against  judgments. 
31:  34. 

In  attending  court.    31:  34. 

In   employing  an  attorney.     31:  35. 

Of  attorney.    31 :  36. 

In  ascertaining  a  defense.    31:  37. 

In  regard  to  evidence.     31:  38. 

In  asserting  a  defense.    31:  39. 

Delay  in  seeking.    31 :  40. 
§  30.  Against  or  in  favor  of  sureties. 
Against  sureties.    31:  60. 

Remedy  at  law  as  a  bar  to  injunction. 
31:60. 

Valid  defense  must  be  shown.     31:  60. 

In  matters  of  negligence  or  for  failure 
to  make  a  legal  defense. 
31:  61. 

In  summary  proceedings.    31:  63. 

For  newly  discovered  evidence.     31:  64. 

Where  defense  was  prevented.     31:  64. 

For   equitable   defenses.     31:  64. 

On  account  of  statutes.     31:  65. 

Pleading  and  parties.     31:  65. 

Injunction  bonds.     31:  66. 
In  favor  of  sureties.    31 :  66. 
§31.  Entered  on  confession. 
In  favor  of  creditors.    30:  235. 
For  irregularities.     30:  237. 
For  fraud.     30:  238. 
Judgments   against   public   policy.     30:  239. 

Usury.     30:  239. 

Compounding  crimes.     30:  240. 

Gambling   consideration.     30:  240. 
Judgments  against  sureties.    30:  240. 
Judgments  against  corporations.     30:  240. 
Judgments  against  partners.     30:  240. 
Judgments  against  executors  and   adminis- 
trators.    30:  241. 
Statute  of  limitations.     30:  241. 
Consideration  not  due.     30:  241. 
Valid  defense  must  be  shown.  30:  242. 
Negligence.     30:  242. 
Remedv  at  law.     30:  242. 
Other  matters.     30:  242. 
§  32.  In  garnishment  proceedings. 
Necessity   of   making  defense  at   law.     30: 

360. 
Injunctions    for    errors    and    irregularities. 

30:  361. 
Void  judgments.     30:  362. 
Fraud  and  mistake.    30:  362. 
Payment.     30:  363. 
Set-off.     30:  363. 
Injimctions  in  behalf  of  creditors.     30:  363 

b.  Jurisdiction;   procedure. 

§  33-  Jurisdiction;   contempt. 
Amount    in    dispute    in    case    of    injunction 
against      enforcement      of 
liens     or     claims     against 
specific  property.     61:  781. 
Tninnefions    in    favor    of    debtors.      61: 
781. 
Atrainst   the   sale   of   exempt   prop- 
erty.    61:781. 
In  other  cases.     61:  782. 
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Injunctions   in   favor   of   third   parties. 
61:  783. 
Claimants  of  property.     61:  783. 
Mortgagees  and  other  lienors.    61: 
785. 
Uniting    interests    of    several    parties. 
61 :  786. 

Violation  of,  as  contempt  of  court.  7:  300;* 
8:  589.* 

§  34.  Bond;  wrongful  injunction. 

Right  to  recover  damages  caused  by  an  in- 
junction.    18:  275. 
Damages  from  obeying  a  void  injunc- 
tion.    18:  275. 

Requirement  as  to  bond.     13:  311.* 

Damages  recoverable  under  injunction  bond. 
13:  312.* 

Form  of  judgment  on  injunction  bond.  62: 
446. 

Penalty  as  limit  of  liability  on  bond.  56: 
389. 

Loss  of  profits  as  element  of  damages  for 
wrongful  injunction.  52: 
58. 

§  35.  Dissolution. 

Motion  to  dissolve.     11:  577.* 

Effect  of  dissolution.    11:  578.* 

Award  of  damages  on  dissolution.     11:  578.* 


INJURING  PROPERTY. 
Arrest  for,  see  Arrest,  32. 


INN. 

Burning  of,  as  Act  of  God,  see  Act  of  God, 

4. 
Covenant  against,  see  Covenant,  39,  40. 
What  is,  see  Innkeepers,  1. 


INNKEEPERS. 


I.  In  General, 
il.  Who  are  Guests. 
III.  Rights  of  and  Liability  to  Guests. 
■  a.  In  General. 

b.  For  Loss  of  Property. 

c.  For  Injuries  to  Person. 

rV.  Rights  of  Persons  Other  than  Guests. 
V.  Lien. 
VI.  Editorial  Notes. 

Sleeping  Car  Company  as,  see  Carriers,  7, 
and  also   infra,  VI.   §   1. 

Carrier's  Liability  for  Negligence  of,  see 
Carriers,  14. 

Right  of  Unlicensed  Inn-keeper  to  Recover 
for  Board  and  Lodging:,  see  Contracts, 
393. 

Taking  Hotel   for  Hospital,  see  Health,  28. 

Imprisonment  for  Fraud  upon,  see  Imprison- 
ment, 2. 

Requiring  Furnishing  of  List  of  Boarders 
for  Poll  Tax,  see  Municipal  Corpora- 
tions, 234. 

Title  of  Statute  as  to,  see  Statutes,  172.  273, 
274. 


I.  In  General. 

1.  The  fact  that  a  hotel  stands  in  in- 
closed grounds  the  gates  of  which  are  closed 
at  night  does  not  prevent  it  from  being  a 
public  inn,  when  the  patronage  of  the  pub- 
lic generally  is  solicited.  Fay  v.  Pacific 
Improv.   Co.    93  Cal.   253,   26   Pac.    1099, 

16:  188 


n.  Who  are  Guests. 

For  Editorial  Notes,  see  infra,  VI.  §  2. 

2.  Anyone  away  from  home  receiving  ac- 
commodations at  an  inn  as  a  traveler  is  a 
guest.  Pullman  Palace-Car  Co.  v.  Lowe,  28 
Neb.  239,  44  N.  W.  226,  6:  809 

3.  Persons  staying  at  a  hotel  imder  a  con- 
tract for  a  special  rate  which  is  given  to 
all  who  remain  longer  than  a  week  are  not 
guests,  as  to  whose  property  the  landlord  is 
an  insurer,  but  are  boarders,  for  the  loss  of 
whose  property  he  is  liable  only  in  case  of 
negligence.  Meacham  v.  Galloway,  102  Tenn. 
415,  52  S.  W.  859,  46:  319 

4.  One  does  not  lose  the  character  of  guest 
at  a  hotel  merely  by  inquiring  the  price  of 
room  and  board  before  being  assigned  to  a 
room,  where  no  agreement  is  made  as  to 
the  time  of  staying  and  no  reduction  made 
from  the  price  charged  to  transient  guests. 
Fay  V.  Pacific  Improv.  Co.  93  Cal.  253,  26 
Pac.  1099,  16:  188 


III.  Rights  of  and  Liability  to  Guests, 
a.  In  General. 

For  Editorial  Notes,  see  infra,  VL  §  2. 

5.  Guests  of  a  hotel,  and  travelers  or 
other  persons  entering  it  with  the  bona 
fide  intent  of  becoming  guests,  cannot  be 
lawfully  prevented  from  going  in,  or  put 
out  by  force  after  entrance,  provided  they 
are  able  to  pay  the  charges  and  tender  the 
money  necessary  for  that  purpose,  if  re- 
quested by  the  landlord,  unless  they  be  per- 
sons of  bad  or  suspicious  character  or  of 
vulgar  habits,  or  so  objectionable  to  the 
patrons  of  the  house  on  account  of  the  race 
to  which  they  belong  that  it  would  injure 
the  business  of  the  house  to  admit  them, 
or  unless  they  undertake  to  take  advantage 
of  the  freedom  of  the  hotel  to  injure  the 
landlord's  chances  of  profit  derived  either 
from  his  inn  or  any  business  incidental  to 
or  connected  with  its  management,  consti- 
tuting a  part  of  the  provisions  for  the  wants 
and  pleasvire  of  his  patrons.  State  v.  Steele, 
106  N.  C.  766,   11   S.  E.  478,  8:  516 

b.   For  Loss  of  Property. 

See  also  supra,  3. 

For  Editorial  Notes,  see  infra,  VI.  §  2. 

6.  An  innkeeper  is  not  liable  for  the  theft 
of  a  valise  left  by  a  transient  cuest  who  has 
paid  his  bill  and  gone  away,  although  it  was 
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checked  for  him  by  a  porter,  where  the  lat- 
ter had  no  authority  to  check  it,  and  no 
other  person  at  the  hotel  had  any  notice 
that  the  valise  was  left.  Glenn  v.  Jackson, 
93  Ala.  342,  9  So.  259,  12:  382 

7.  Where  a  porter  of  a  hotel  meets  a 
guest  at  a  railroad  depot,  and  indicates  to 
him  a  conveyance  by  which  he  can  reach  the 
hotel,  and  receives  from  him  a  check  for  his 
baggage,  the  hotel  proprietor  at  that  instant 
incurs  a  liability  for  the  safe  keeping  of 
such  baggage  and  its  redelivery  to  the  own- 
er; and  the  limitation  of  the  authority  of 
the  porter,  unknown  to  the  guest,  which  per- 
mits him  simply  to  advertise  the  hotel  and 
suggest  it  to  strangers,  and  forbids  him  to 
receive  baggage,  is  immaterial.  Coskery  v. 
Nagle,  83  Ga.  696,  10  S.  E.  491,  6:  483 

8.  The  proprietor  of  a  hotel  is  liable  for 
the  loss  of  baggage  of  guests  through  the 
negligence  of  a  carrier  to  whom  it  has  been 
delivered  for  transportation  to  the  hotel,  and 
whose  apparent  duty  is,  by  authority  of 
such  proprietor,  to  transport  guests  and 
baggage  to  such  hotel;  and  any  private  ar- 
rangement between  the  proprietor  and  car- 
rier unknown  to  the  guest,  is  immaterial.  Id. 

9.  The  responsibility  of  an  innkeeper  for 
goods  and  moneys  of  his  guest  extends  to 
moneys  stolen  from  the  guest,  unless  they 
were  stolen  by  a  servant  or  companion  of 
the  guest.  Shultz  v.  Wall,  134  Pa.  262,  19 
Atl.  742,  8:  97 

10.  Jewelry  daily  worn  by  a  woman  who 
is  a  guest  of  a  hotel  need  not  be  deposit- 
ed with  the  innkeeper  in  order  to  make  him 

j  liable  for  its  loss  by  fire.  Fay  v.  Pacific 
Improv.    Co.    93    Cal.'  253,    26    Pac.    1099, 

16:  188 

11.  The  liability  of  an  innkeeper  for  goods 
stolen  from  a  peddler's  cart  while  in  the 
innkeeper's  custody  is  not  avoided  by  the 
fact  that  the  peddler  had  no  license  to  ped- 
dle, as  he  did  not  lodge  at  the  inn  as  a  ped- 
dler. Ck)hen  v.  Manuel,  91  Me.  274.  39  Atl. 
1030,  40:  491 

12.  A  cart  of  a  peddler  who  becomes  a 
guest  at  an  inn  is  delivered  to  the  innkeeper 
for  safe  custody,  within  the  meaning  of  Me. 
Rev.  Stat.  chap.  27,  §  7.  when  by  his  direc- 
tion>s  it  is  placed  in  a  livery  stable  belong- 
ing to  him,  although  it  is  not  connected 
with  the  inn.  Id. 

13.  The  mere  tying  of  a  pair  of  horses  un- 
der a  shed,  without  calling  the  innkeeper's 
attention  to  tlie  fact,  or  putting  the  horses 
in  the  custody  of  his  hostler,  will  not  raise 
an  implied  contract  to  be  responsible  for  the 
safety  of  the  horses,  and,  in  case  of  their 
loss,  a  resulting  liability  for  damages  for 
their  value.  Bradley  Liverv  Co.  v.  Snook 
(N.  J.  Err.  &  App.)  66  N.  j'  L.  654,  50  Atl. 
3.58,  .55:  208 

14.  The  loss  of  the  hats  of  persons  at- 
tending a  club  banquet  on  the  invitation 
and  at  the  expense  of  tlie  club,  whicli  had  a 
contract  to  pay  a  spcfified  sum  for  eaeli 
p!aif  furnished,  wln'ic  thoy  left  their  hats 
on  the  rack  as  they  ciitcrrMl  ilio  (iiiiini:  room 
of  a  hotel,  and  tlicy  wcrr  taken  withmit 
the  neglitri'iicc  or  fault  of  tiie  iiuikccpcr  nr 
his    employees, — does    not    render    him    lia- 


ble, although  such  persons  had  registered 
and  been  assigned  a  room  in  the  inn.  Amey 
v.  Winchester,  68  N.  H.  447,  39  Atl.  487, 

39:  760 
Theft  by  innkeeper's  servants. 

15.  A  hotel  keeper  is  not  liable  for  the 
theft  by  his  night  clerk,  from  the  hotel  safe, 
of  money  of  a  regular  boarder  who  has  lived 
in  the  house  for  some  months,  if  ordinary 
care  and  diligence  were  used  in  the  employ- 
ment of  the  clerk.  Taylor  v.  Downey,  104 
Mich.  532,  62  N.  W.  716,  29:  92 

16.  An  innkeeper  or  hotel  keeper  is  liable 
for  thefts  committed  by  his  servants  of 
property  of  his  guests  while  asleep  in  rooms 
assigned  them,  since  he  is  a  guarantor  of  all 
members  of  his  household,  including  those 
engaged  in  his  service.  Cunningham  v. 
Buckey,  42  W.  Va.  671,  26  S.  E.  442,       35 :  850 

17.  The  fact  that  a  guest  is  intoxicated  or 
his  door  unlocked  will  not  destroy  the  lia- 
bility of  an  innkeeper  for  thefts  commit- 
ted by  his  servants.  Id. 
Negligence  of  guest. 

Question  for  Jury  as  to  Negligence  of  Guest, 

see   Trial,  488,  489. 
Question  for  Jury  as  to  Guest's  Knowledge 

of  Safe,  see  Trial,  225. 
For  Editorial  Notes,  see  infra,  IV.  §  2. 

18.  The  failure  of  the  guest  to  inform  the 
porter  that  the  baggage  contains  valuable 
jewelry  and  clothing  is  not  such  negligence 
as  will  prevent  his  recovery  against  the 
proprietor  for  the  loss  of  the  baggage.  Cosk- 
ery  V.   Nagle,   83  Ga.   696,   10  S.   E.   491. 

6:  483 

19.  The  intoxication  of  a  guest  at  an  inn 
is  no  excuse  for  his  negligence  which  con- 
tributes to  the  loss  of  his  propertv  by  theft. 
Shultz  V.  Wall,  134  Pa.  262,  19  Atl.  742, 

8:97 

20.  A  watch  is  within  the  operation  of  a 
statute  providing  that,  if  the  guest  at  a  ho- 
tel neglects  to  deposit  jewels  in  the  safe  or 
other  place  provided  by  the  hotel  keeper  for 
their  custody,  they  shall  be  at  his  own  risk. 
Rains  v.  Maxwell  House  Co.  112  Tenn.  219, 
79  S.  W^   114,  64:  470 

c.    For    Injuries    to    Person. 

Liability  for  Assault,  see  Assault  and  Bat- 
tery, 29. 

For  Lack  of  Fire  Escapes,  see  Buildings,  30, 
31. 

Lessor's  Liability,  see  Landlord  and  Tenant, 
165. 

21.  Innkeepers  are  not  insurers  of  the 
safety  of  the  persons  of  their  guests;  the 
limit  of  their  liability  is  for  the  exercise 
of  reasonable  care  for  the  safety,  com- 
fort, and  entertainment  of  their  visitors. 
Chinev  V.  Barker,  66  C.  C.  A.  469,  131  Fed. 
IGl.    ■  69:  653 

22.  In  receiving  a  guest  into  his  hotel,  a 
liotel  keeper  impliedly  undertakes  that  such 
uue^t  shall  be  treated  with  due  considera- 
tion for  his  comfort  and  safety.  Clancv  v. 
Harker    (Neb.)    98  N.  W.   440,  69:' 642 

23.  The  negligence  of  a  bartender  in  per- 
mitting a  third  person  to  pour  alcohol  over 
the   feet  of  a  guest  while  asleep  in  the  sa- 
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loon,  and  set  fire  thereto,  will  be  imputed 
to  the  proprietors  of  the  saloon.  Curran,  v. 
Olson,  88  Minn.  307,  92  N.  W.  1124,      60:  733 

24.  The  proprietors  of  a  saloon  are  liable 
for  an  injury  to  a  guest  therein  caused  by  a 
third  person  pouring  alcohol  procured  from 
the  bartender,  over  his  feet  while  he  was 
asleep,  and  setting  fire  to  the  same.  Id. 

25.  An  innkeeper  is  liable  for  the  death 
of  a  person  who,  while  sick,  was  driven  out 
into  a  storm  without  adequate  covering, 
and  left  for  about  half  an  hour  in  a  stream 
of  melting  ice  and  snow,  where  he  fell  from 
inability  to  stand  on  his  feet,  and  it  was 
reasonable  to  suppose  that  death  might  fol- 
low such  sudden  exposure  in  his  condi- 
tion. McHugh  v.  Schlosser,  159  Pa.  480, 
28  Atl.  291,  23:  574 
By  servants  of  innkeeper. 

Liability  for  Assault  by  Employee,  see  Mas- 
ter and  Servant,  672. 
See  also  Master  and  Servant,  636. 
For  Editorial  Notes,  see  infra,  VI.  §  2. 

26.  An  innkeeper  is  not,  in  the  absence 
of  negligence  on  his  own  part,  liable  for 
injuries  to  a  guest  caused  by  an  assault 
committed  by  a  servant  employed  in  the 
inn.  Rahmel  v.  LehndorflF,  142  Cal.  681,  76 
Pac.  659,  65:  88 

27.  It  is  the  duty  of  a  hotel  keeper  to  pro- 
tect his  guests,  while  in  his  hotel,  against 
the  assaults  of  employees  who  assist  in  the 
conduct  of  the  hotel  and  in  the  care  and  ac- 
commodation of  the  guests.  If  damages  re- 
sult from  such  assault,  the  hotel  keeper  is 
liable  therefor.  Clancy  v.  Barker  (Neb.) 
98  N.  W.  440,  69:  642 

28.  A  trespass  committed  upon  a  guest  in 
a  hotel  by  a  servant  of  the  proprietor, 
whether  actively  engaged  in  the  discharge 
of  his  duties  at  the  time,  or  not,  is  a  breach 
of  the  implied  undertaking  that  the  guest 
shall  be  treated  with  due  consideration  for 
his  comfort  and  safety,  for  which  the  pro- 
prietor is  liable  in  damages.  Id. 

29.  Innkeepers  do  not  contract  to  insure 
the  safety  of  their  guests  against  injuries 
which  are  inflicted  upon  them  by  the  negli- 
gent or  wilful  acts  of  their  servants  be- 
yond the  scope  and  course  of  their  em- 
ployment; and  for  such  acts  they  are  not 
liable  in  damages  when  they  have  exercised 
reasonable  care  to  prevent  them.  Clancy 
V.  Barker,  66  C.  C.  A.  469,  131  Fed.   161, 

69:  653 

30.  A  hotel  keeper  is  not  liable  for  an  in- 
jury inflicted  by  a  servant  on  a  six-year-old 
boy  while  a  guest  at  the  hotel,  where  the 
boy  wandered  out  of  the  room  assigned  to 
him,  and  into  a  room  in  which  a  bell  boy 
was  playing  a  harmonica  for  his  own  amuse- 
ment, and  the  latter,  either  accidentally  or 
wilfully,  shot  the  former  with  a  pistol; 
since  the  bell  boy  was  not  acting  within 
the  scope,  or  apparent  scope,  of  his  employ- 
ment at  the  time  of  the  shooting.  Id. 
Contributory  negligence  of  guest. 

Of  Guest  Bitten  by  Dog,  see  Animals,  48. 
For  Tulitorial  Notes,   see  infra,  IV.  §   2. 

31.  A  guest  in  a  saloon  who  laughs  and 
jokes  with  other  guests  while  a  third  per- 


son pours  alcohol  over  the  feet  of  a  sleep- 
ing guest  and  sets  fire  thereto,  without  say- 
ing anything  to  the  bartender  about  it,  and 
subsequently  falls  asleep,  is  not  guilty  of 
such  contributory  negligence  as  will  prevent 
a  recovery  from  the  proprietors  of  the  sa- 
loon for  a  similar  injury  to  himself,  where 
the  bartender  not  only  knew  of  the  acts  of 
such  third  person,  but  also  furnished  the 
alcohol  used  by  him.  Curran  v.  Olson,  88 
Minn.  307,  92  N.  W.  1124,  60:  733 


IV.  Rights  of  Persons  Other  than  Guests. 

32.  When  persons  unobjectionable  on  ac- 
count of  character  and  race  enter  a  hotel, 
not  as  gues'ts,  but  intent  on  pleasure  or 
profit  to  be  derived  from  intercourse  with 
its  inmates,  they  are  there  not  of  right,  but 
under  an  implied  license  that  the  landlord 
may  revoke  at  any  time.  State  v.  Steele, 
106  N.  C.  766,  11  S.  E.  478,  8:  516 

33.  The  proprietor  of  a  public  house  has  a 
right  to  request  a  person  who  visits  it,  not 
as  a  guest  or  on  business  with  guests,  to 
depart ;  and  if  he  refuses,  the  innkeeper  may 
expel  him  without  using  excessive  force.    Id. 

34.  If  a  person  who  has  previously  violat- 
ed the  rules  of  a  hotel  by  soliciting  business 
there  is  found  on  the  premises,  he  may  be 
ejected  forcibly  if  he  does  not  go  when  re- 
quested or  explain  his  purpose,  although  he 
entered  for  a  proper  purpose.  Id. 

36.  One  who  goes  into  a  hotel  at  the  re- 
quest of  a  guest,  to  confer  with  him  on  busi- 
ness, may  be  expelled  if  while  there  he  en- 
gages in  "drumming"  for  his  business, 
against  rules  of  the  hotel,  after  notice  to 
desist.  Id. 

36.  Regulations  of  a  hotel  providing  that 
"no  liveryman,  or  agent  of  any  transporta- 
tion or  baggage  company,  no  washerwoman 
or  sewing  woman  not  connected  with  the 
house,  or  loafers,  or  "loungers,  or  objection- 
able persons,  will  be  allowed  in  the  hotel," 
are  reasonable;  and  any  person  violating 
them  may  be  expelled  after  notice  to  desist 
from  violating  them,  if  it  be  done  without 
using  excessive  force.  Id. 

37.  The  mere  failure  to  order  or  put  out 
one  liveryman,  who  has  been  notified  not 
to  solicit  business  in  a  hotel,  does  not  make 
it  unlawful  to  expel  another  who  is  violat- 
ing a  rule  against  such  business.  Id. 

38.  An  innkeeper  can  make  a  valid  con- 
tract to  give  another  the  exclusive  privilege 
of  remaining  in  the  house  and  soliciting 
pstronage  from  the  guests  in  any  business 
that  grows  out  of  providing  for  their  com- 
fort and  pleasure.  Id. 

39.  A  contract  by  an  innkeeper  for  a 
per  centum  of  the  amount  realized  by  an- 
other ])erson  from  the  exercise  of  the  ex- 
clusive privilege  of  doing  a  livery  business 
with  his  guests  is  not  invalid ;  and  rivals 
in  the  livery  business  may  be  properly  ex- 
cluded from  soliciting  business  in  the 
house.  Id. 
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V.  Lien. 

Due  Process  as  to,  see  Constitutional  Law, 

814. 
For  Editorial  Notes,  see  infra,  VI.  §  3. 

40.  An  innkeeper's  lien  attaches  to  goods 
in  the  possession  of  his  guest  under  a  con- 
tract of  purchase,  though  they  belong  to  a 
stranger,  proviaed  the  innkeeper  has  no  no- 
tice of  that  fact.  Singer  Mfg.  Co.  v.  Miller, 
52  Minn.  516,  55  N.  W.  56,  21:  229 

41.  Goods  in  the  possession  of  a  boarder 
at  an  inn,  who  is  not  received  as  a  guest  or 
traveler,  are  not  subject  to  an  innkeeper's 
lien.  -  Id. 

42.  No  innkeeper's  lien  exists  upon  prop- 
erty of  a  third  person  brought  to  the  inn 
by  a  guest,  under  a  statute  giving  a  lien 
on  property  placed  by  guests  under  his  care, 
and  providing  that  effects  "belonging  to" 
any  person  who  departs  without  paying  his 
bill  may  be  sold  to  satisfy  the  claim.  Mc- 
Clain  V.  Williams,  11  S.  D.  227,  76  N.  W. 
930,  49:  610 

43.  The  lien  of  an  innkeeper  or  keeper  of 
live  stock  is  not  lost  by  his  levying  an 
attachment  upon  the  property.  Lambert  v. 
Nicklas,   45   W.   Va.    527,    31    S.    E.    951, 

44:  561 

44.  Samples  belonging  to  his  employer 
may  be  retained  to  satisfy  the  hotel  bill 
of  a  traveling  salesman,  under  a  statute 
authorizing  the  retention  of  all  property 
under  the  control  of  guests  which  may  be 
in  the  hotel.  Brown  Shoe  C!o.  v.  Hunt,  103 
Iowa,  586,  72  N.  W.  765,  39:  291 


VI.    Editorial   Notes. 

§  I.  Generally. 

Inn  defined.     6:  483.* 

Sleeping-car  companies  as.     21:  289. 

Compulsory  service  by.     15:  321. 

Constitutional  right  to  equal  accommoda- 
tion.    14:  579. 

§  2.  Duty  and  liability  of  innkeeper. 

Responsibility    of   innkeeper   as   bailee.     6: 
484;*   12:  382.* 
Liability    as    a    mere    depositary.      12: 
383.* 

Liability  of  innkeeper  as  insurer.     8:  97.* 

For    what    property    responsible.      12:  382.* 
Property    lost  "^or   stolen.     6:485;*    12: 

382.* 
Relation  of  guest  and  host  as  a  condi- 
tion of  liabilitv.     12:  383.* 

Who  is  a  guest.    8:  809;*  12:  383.* 

Liability  for  injury  to  guest  by  servant. 
69:  642. 

Effect  of  contributory  negligence  of  guest  to 
defeat  recovery  against 
innkeeper.     6:  4S0.* 

Effect  of  guest's  noncompliance  with  regula- 
tions.   6:  480. 

§  3.  Innkeeper's  lien. 

Generally.     21:  229. 

Di.-linction  between  guest  and  hoarder.  21: 
22!). 

What    prupurty   STil)jcct.     21  :  22'.t. 
Property  of  third  persons.     21:  230. 


Master's    goods    in    possession    of    servant. 

21 :  230. 
Where  several  are  in  one  company.    21:  230. 
How  relation  of  guest  effected.     21:  23L 
Waiver  of  lien.     21:  231. 
Enforcement  of  lien.    2:  231. 


INNOCENCE. 


Presumption  of,  see  Appeal  and  Error,  408; 
Constitutional  Law,  919a,  920;  Evi- 
dence, 388-392. 


INNUENDO. 


See  Libel  and  Slander,  10,  40-42;  Pleading, 
376-378,  381-383. 


INQUEST. 

Admissibility  of  Defendant's  Confessions  at, 

see  Evidence,  1448-1451. 
Failure  to  Claim  Privilege  as  Witness  at, 

see  Witnesses,  145. 
Impeaching  Witness  by  Testimony  at,  see 

Witnesses,  150. 
See  also  Coroner. 

Editorial  Notes. 

By  coroner,  when,  necessary  or  proper.    21: 

394. 
Admissibility  of  coroner's  finding  to  show 

testator's     condition.     68: 

295. 


INQUISITION. 

As  Evidence,  see  Evidence,  882-884. 
As  to  Competency,  see  Incompetent  Persons, 
I. 

^*» 

INSANE    ASYLUM. 

Damages  for  Wrongful  Confinement  in,  see 
Damages,  274. 

Equal  Privileges  as  to  Keeping,  see  Con- 
stitutional Law,  530. 

Support  in,  see  Incompetent  Persons,  IV. 

As  Public  Institution,  see  State  Institutions, 
4. 

See  also  Hospitals,  6. 


INSANE    DELUSION. 

Of  Testator,  see  Trial,  795,  796;  Wills,  92- 
102. 

♦-•-♦ 

INSANE   PERSONS. 

See  Incompetent  Persons. 
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INSANITY. 
See  Incompetent  Persons, 


INSIGNIA. 

Of  Office,  Compelling  Delivery  of,  see  Man- 
damus, 145,  204,  212,  213. 


INSOLVENCY. 


I.  In  General. 
II.  Unlawful  Preferences. 

III.  What  Passes  to  Assignee  or  Trustee. 

IV.  Claims    against     and    Distribution    of 

Estate. 
V.  Discharge. 
VI.  Editorial  Notes. 

Of  Bank,  see  Banks,  IV.  b,  2;  V.;  VIII.  §§ 
18-22. 

Of  Savings  Bank,  see  Banks,  380,  381. 

Of  Maker  of  Note,  Effect  on  Measure  of 
Damages,  see  Damages,  552. 

Of  Stock  Broker,  Effect,  see  Brokers,  6-11. 

Of  Loan.  Association,  see  Building  and  Loan 
Associations,  VII. 

Of  Corporation,  see  Corporations,  VI.;  VIII. 
§§  48-51. 

Of  Foreign  Corporation,  see  Corporations, 
VII.  d. 

Of  Husband,  Effect  on  Alimony,  see  Divorce 
and  Separation,  96.  • 

Of  Insurance  Companv,  see  Insurance,  25,  71, 
73-85,  659,  664.  675,  676,  816,  1289,  1290, 
1301,  1302,  1320,  1365,  1.366,  1370,  1371; 
Judgment,  359;  Limitation  of  Actions, 
100. 

Of  Partnership,  see  Indictment,  etc.,  74; 
Partnership,  III. 

Of  Purchaser  as  Ground  for  Rescission,  see 
Sale,  164r-167. 

Effect  of,  on  Satisfaction  of  Debt  by  Part 
Payment,  see  Accord  and  Satisfaction, 
12. 

Voluntaiy,  Effect  of  Adjudication  in,  see 
Chattel  Mortgage,  41. 

To  Justify  Breach  of  Contract,  see  Con- 
tracts', 658. 

Of  Maker  of  Note,  Effect  on  Necessity  of 
Presenting  for  Payment,  see  Bills  and 
Notes,    141,   142. 

Necessity  of  Presenting  Check  Given  by  In- 
solvent, see  Checks,   10. 

Effect  of,  on  Necessity  of  Notice  of  De- 
fault, see  Guaranty,  33. 

Effect  of,  on  Right  to  Iiijiiiiction.  see  In- 
junction,  22-24. 

Effect  of,  on  Right  of  Stoppage  in  Transitu, 
see  Sale,  145-147. 

As  Affecting  Set-Off,  see  Set-Off  and  Coun- 
terclaim, T.  f. 

As  Affecting  Specific  Pert'ormaiice.  see  Spe- 
cific Perfonnance,  23,  31. 

Effect  of  Bankruptcy  .Net*  mi  State  Tii- 
solvency  La\v>  and  Procoodings,  see 
Bankruptcy,  4,  5;   V.  §  3. 


Power  of  Trustee  in,  to  Set  Aside  Fraudu- 
lent  Conveyance,   see  Bankruptcy,  5. 

Estoppel  against  Trustee  in,  see  Estoppel, 
84. 

Involuntary  Proceedings  in,  against  Farm- 
ers, see  Bankruptcy,  11. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
I.  f. 

Domicil  for  Jurisdictional  Purpose,  see 
Domicil,  5. 

Presumption   as  to,  see  Evidence,  254,  255. 

Concealment  of,  as  a  Fraud,  see  Fraud  and 
Deceit,  10,  11,  and  also  infra,  VI.  §  1. 

Subjecting  Proceeds  of  Policy  to  Payment 
of  Debts,   see   Insurance,    1213. 

Insurance  against  Loss  by,  see  Insurance, 
1363-1371. 

Conversion  by  Sale  of  Insolvent's  Property, 
see  Trover,  11. 

Conversion  by  Creditor  of  Insolvent  Estate, 
see  Trover,  ly. 

Following  Trust  Funds,  see  Trusts,  V.;  VII. 
§  11,  and  also  infra,  VI.  §  2. 

As  to  Assignment  to  Creditors,  see  Assign- 
ments for  Creditors. 

As  to  Bankruptcy,  see  Bankruptcy. 

As  to  Composition  with  Creditors,  see  Com- 
position with  Creditors. 

As  to  Receivers,  see  Receivers. 


I.  In  General. 

1.  The  pendency  of  insolvency  proceedings 
does  not  prevent  bringing  an  action  against 
the  insolvent.  Thomas  v.  Carter,  63  Vt.  609, 
22    Atl.    720,  14:  82 

2.  A  married  woman  is  "a  person"  sub- 
ject to  compulsory  insolvency  proceedings, 
under  Mass.  Pub.  Stat.  chap.  57,  §  112,  in 
case  of  failure  to  dissolve  an  attachment  be- 
fore return  day,  as  she  is  competent  to  con- 
tract and  give  a  bond  to  dissolve  the  attach- 
ment, although  she  could  not  do  so  when 
the  original  insolvent  law  was  passed,  and 
the  Public  Statutes  re-enacting  its  provi- 
sions do  not  mention  a  married  woman 
eo  nomine.  Binnev  v.  Globe  Nat.  Bank,  150 
Mass.  574,  23  N.  E.  380,  6:  379 

3.  To  sustain  a  petition  in  insolvency 
against  a  debtor  for  failure  to  dissolve  an 
attachment,  it  is  sufficient  to  show  to  the 
covut  that  the  attachment  was  founded  up- 
on a  demand  provable  against  the  estate  of 
an  insolvent  debtor;  the  declaration  need 
not  be  inserted  in  the  writ  or  filed  before 
the  return  day.  Id. 

4.  The  unconstitutionality  of  a  state  in- 
solvency law  so  far  as  it  impairs  the  obliga- 
tion of  contracts  made  before  its  passage 
does  not  make  the  law  void  so  far  as  it 
provides  for  the  transfer  of  the  debtor's 
property  to  gr  assignee  to  be  distribvited 
among  his  creditors,  and  defeats  a  levy 
thereon  by  any  creditor  after  the  commence- 
ment of  the  insolvencv  proceedings.  Elton 
V.  O'Connor,  6  N.  D.  1.  68  N.  W.  84.       .33:  524 

5.  If  a  ininDr.  who  has  repudiated  the 
debts  of  a  firm  of  which  ho  has  been  a  mem- 
ber, and  lias  been  allowed  to  extricate  his 
se-paratc  estate  from  liability  therefor,  has 
such   an   interest   as  that   he   can   object   to 
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the  firm  being  declared  insolvent  on  the  pe- 
tition of  his  former  copartner  (which  is 
doubted),  he  is  not  aggrieved  thereby  so  as 
to  be  entitled  to  vacate  a  decree  of  insol- 
vency, unless  the  firm  is  shown  to  be  in 
fact  solvent.  Pelletier  v.  Ck)uture,  148  Mass. 
269,  19  N.  E.  400,  1 :  863 

Situs  of  debts. 

6.  In  proceedings  in  insolvency,  debts  due 
th  insolvent,  who  has  his  domicil  in  the 
state,  will  be  deemed  to  have  a  situs  therein. 
Re  Dalpay,  41   Minn.  532,  43  N.  W.  564, 

6:  108 
What  constitutes  insolvency. 
Proof  of  Insolvency,  see  Evidence,  2281. 
See  also  Taxes,  99. 

7.  Insolvency  is  an  inability  to  fulfil 
one's  obligations  according  to  his  undertak- 
ing, and  a  general  inability  to  answer  in 
court  for  all  liabilities  existing  and  capable 
of  being  enforced,  and  not  merely  an  abso- 
lute inability  to  pay  at  some  future  time, 
upon  settlement  of  business.  First  Nat. 
Bank  v.  Walton,  13  Colo.  265,  22  Pac.  440, 

5:  765 

8.  Insolvency,  as  that  term  is  used  in 
the  South  Carolina  assignment  law,  means 
an  insufficiency  of  the  entire  property  and 
assets  of  an  individual  to  pav  his  debts. 
Akers  v.  Rowan,  33  S.  C.  451,  12  S.  E.  165. 

10:  705 


II.  Unlawful   Preferences. 

By  Bank,  see  Banks,  321,  331,  335-342,  VIII. 

§    19. 
Bv  Corporation,  see  Corporations,  VI.  f,  2; 

VIII.  §  51. 
Fraudulent    Conveyance    by    Insolvent,    see 

Fraudulent  Conveyances. 
For  Editorial  Notes,  see  infra,  VI.  §  4. 

9.  A  chattel  mortgage  which  is  void  un- 
der the  insolvent  laws,  as  against  the  as- 
signee and  creditors  of  the  mortgagor  on 
his  subsequently  being  declared  an  insolvent, 
but  which  is  valid  as  between  the  parties 
thereto,  will  not  protect  the  mortgaged  prop- 
erty from  being  taken  possession  of  by 
the  messenger  in  insolvency.  Milliken  v. 
Hathawav,    148   Mass.    69.   19   X.   E.    16, 

1:510 


III.    What    Passes    to    Assignee    or    Trustee. 

10.  'I'ho  insolvent  law  of  Vermont  may 
act  upon  contracts  made  in  another  state  by 
citizens  of  this  state,  when  all  the  parties 
interested  are  within  tlie  jurisdiction  of  the 
court  of  this  state.  An  assignment  vests 
in  the  assignee  all  the  yjrojtcrty.  whether  in 
this  or  another  state:  and  he  can  reeover 
of  a  creditor  for  property  situated  in  an- 
other state,  wliieh  lie  pmx'liastHl  tliere  of 
the  debtor,  in  fraud  (if  law.  in  paynieiit  of 
his  (iolit.  Craniton  v.  \"alid(i  Marble  Co.  (iO 
y\.   2'.)].    1.1    Atl.    lo.-l.  1:  120 

11.  A  iniiMir's  intci'rst  in  tlii'  iiroporty  of 
a  firm  of  wliicli  lie  lia>  Iwon  a  jneinlicr  is 
sizlijeet   to  a   warrant,   of   ii)>nl\cncy   jiropcrly 


issued  against  the  firm,  there  being  firm 
debts  unpaid.  Pelletier  v.  Couture,  148 
Mass.  269,  19  N.  E.  400,  1:  863 

12.  Land  which  has  been  conveyed  by  an 
insolvent  debtor  to  a  bona  fide  purchaser  for 
value,  by  a  deed  which  is  not  recorded  un- 
til after  the  vendor's  assignment  in  in- 
solvency, does  not  pass  to  the  assignee,  but 
the  title  thereof  is  in  the  purchaser.  Smythe 
V.  Sprague,  149  Mass.  310,  21  N.  E.  383, 

3:822 


IV.  Claims    against    and    Distribution    of 

Estate. 

To  What  Court  Appeal  from  Decision  Lies, 
see  Appeal  and  Error,  78. 

Estoppel  by  Prosecuting  Claim,  see  Es- 
toppel, 261. 

Burden  of  Proving  Payments  on,  see  Evi- 
dence, 730. 

Injunction  against  Proving  Claim,  see  In- 
junction, 260. 

Dividends  to  Surety,  see  Principal  and  Sure- 
ty, 60. 

Estoppel  by  Accepting  Dividend,  see  Es- 
toppel, 30. 

As  to  Counterclaim  in  Case  of  Insolvency, 
see  Set-Off  and  Counterclaim,  I.  f. 

See  also  infra,  25,  29. 

13.  Firm  debts  can  be  proved  against  a 
single  insolvent  partner  although  the  part- 
nership is  not  insolvent  nor  any  proceed- 
ings taken  against  it.  Clark  v.  Stanwood, 
166  Mass.  379,  44  N.  E.  537,  34:  378 
Priorities. 

Burden  of  Proof  as  to,  see  Evidence,  688. 

Between  Individual  and  Firm  Creditors,  see 
Partnership,  55-74. 

Priority  of  Claim  against  Receiver,  see  Re- 
ceivers, III. 

To  Beneficiary  Where  Trustee  is  Insolvent, 
see  Trusts,  218-226. 

For  Editorial  Notes,  see  infra,  VI.  §§  2,  4, 
5. 

14.  One  who  makes  a  conditional  sale  of 
property,  with  authority  to  the  purchaser  to 
sell  it  and  hold  the  proceeds  in  trust  for 
him,  has  no  priority  over  other  creditors  of 
the  purchaser,  if  the  latter,  after  sale  of  the 
goods,  has  retained  and  used  the  proceeds. 
New  Haven  Wire  Co.  Cases,  57  Conn.  352, 
18  Atl.  2€6.  5:  300 

15.  A  bona  fide  purchaser  of  a  fractional 
part  of  a  pretended  mortgage  debt  evidenced 
by  a  single  promissory  note  for  a  gross  and 
entire  sum,  although  made  by  the  debtor 
with  intent  to  defraud  his  creditors,  will 
be  protected  on  a  pro  rata  basis,  in  his 
equitable  interest,  against  the  claims  of  the 
general  creditors  of  such  mortgagor.   Holmes 

V.  Gardner.  50  Ohio  St.  167,  33  N.  E.  644. 

20:  329 
Deduction  on  account  of  collateral. 
Kfl'ect  of  Taking  Dividends   from  Insolvent 

I'.ank.  see  Banks.  318,  3.34. 
Dcijucting  Credit  for  Collections  after  Bank's 

Ttisolvenov.  see  Banks,  333. 
See  also  infra.  22. 

1(!.  A  creditor  of  an  insolvent  has  the 
ri^hl    to  prove  and  have  dividends  upon  his 
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entire  estate,  irrespective  of  collateral  se- 
curities. People  V.  Remington  &  Sons,  121 
N.    Y.    328,    24    N.    E.    793,  8:  458 

17.  A  creditor  is  entitled  to  a  dividend 
on  his  whole  claim  against  an  insolvent, 
without  first  deducting  therefrom  the  value 
of  the  collateral  securities  held  by  him,  un- 
der How.  (Mich.)  Stat.  chap.  303,  which 
provides  that  the  amount  of  a  claim  as 
finally  adjudicated  shall  be  the  amount  upon 
which  a  dividend  shall  be  computed,  and 
which  although  referring  to  collateral  se- 
curities nowhere  requires  them  to  be  de- 
ducted from  the  amount  of  the  claim.  Third 
Nat.  Bank.  v.  Haug,  82  Mich.  607,  47  N.  W. 
33.  11:327 

18.  The  right  to  receive  a  dividend  from 
the  estate  of  an  insolvent  indorser  on  the 
full  amount  of  the  note  is  not  defeated 
after  the  proofs  of  claim  are  made  against 
that  estate  by  receiving  a  dividend  from 
the  estate  of  the  insolvent  maker.  Such 
dividend'  cannot.be  applied  as  a  payment 
to  cut  down  the  dividend  from  the  in- 
dorser's  estate.  Re  Meyer,  78  Wis.  615,  48 
N.  W.  55,  11:  841 

19.  A  creditor  of  an  insolvent's  estate, 
holding  collateral  security  for  his  claim, 
must  credit  its  value  upon  his  demand  be- 
fore he  can  share  in  the  distribution  of  the 
estate,  whether  the  collateral  has  been 
turned  into  money  or  not.  National  Union 
Bank  v.  National  Mechanics'  Bank,  80  Md. 
371.  30  Atl.  913,  27:  476 

20.  A  secured  creditor  of  one  who  becomes 
insolvent  is  entitled  to  prove  his  claim  and 
to  participate  in  dividends  only  for  the 
amount  remaining  after  deducting  sums 
realized  \ipon  collaterals  up  to  the  date  of 
filing  his  claim  and  making  the  preliminary 
proofs,  and  not  upon  the  claim  as  it  exists 
at  the  date  of  the  assignment, — especially  in 
view  of  the  provisions  of  the  Illinois  as- 
signment act,  that  creditors  must  assent  to 
the  assignment  by  proving  their  claims  with- 
in a  certain  time,  and  for  continuance  of 
the  proceeding  by  assent  of  a  majority  of 
creditors,  as  a  creditor  acquires  no  vested 
interest  in  the  assigned  estate  until  his  as- 
sent is  signified.  Levy  v.  Chicago  Nat.  Bank, 
158  111.  88,  42  N.  E.  129,  30:  380 

21.  A  payment  upon  collaterals  held  to 
secure  a  claim  against  an  insolvent  estate, 
shown  merely  to  have  been  made  upon  the 
same  day  that  the  claim  was  proved,  should 
not  be  deducted  from  the  amount  of  such 
claim  as  made  before  the  proving,  as  acts 
done  upon  the  same'  day  will  generally  be 
regarded  im  law  as  done  at  the  same  time. 

Id. 
When  claim  is  proved. 

22.  A  claim  is  proved  within  the  meaning 
of  Mass.  Pub.  Stat.  §§  80,  81,  relating  to  the 
discharge  of  claims  proved  in  insolvency  pro- 
ceedings, when  the  creditor,  with  full  notice 
of  all  thiit  has  been  done,  has  accepted  a 
dividend  declared  thereon,  although  the  only 
proof  of  the  claim  and  the  amount  thereof 
was  the  schedule  of  creditors  filed  by  the 
insolvent.  Murray  v.  Roberts,  150  Mass. 
353,  23  N.  E.   208,  6:  346 


V.  Discharge. 

In  Bankruptcy,  see  Bankruptcy,  IV. 

Of  Insolvent  Corporation,  see  Constitutional 
Law,  1189;  Corporations,  769,*770. 

Right  of  Foreign  Corporation  to  Protection 
against,  see  Constitutional  Law,  639. 

Notice  to  Receiver  of  Insolvent  Corpora- 
tion of  Stockholder's  Discharge  in  In- 
solvency, see  Notice,  73. 

For   Editorial  Notes,   see   infra,   VI.   §    1. 

23.  A  release  of  an  insolvent  is  not  "a 
thing  of  value"  within  the  meaning  of  Mass. 
Pub.  Stat.  chap.  157,  §  93,  for  obtaining 
which  on  credit  and  without  intent  to  pay 
therefor  he  may  be  refused  a  discharge,  and 
it  does  not  constitute  an  asset  in  the  debt- 
or's estate.  Clark  v.  Stanwood,  166  Mass. 
379,  44  N.  E.  537,  34:  378 

24.  One  creditor  of  an  insolvent  is  not  ag- 
grieved by  the  refusal  of  the  insolvency 
court  to  permit  other  creditors  to  with- 
draw their  assent  to  the  discharge  of  the  in- 
solvent. Id. 

25.  A  creditor  does  not  waive  his  right  to 
insist  that  the  discharge  feature  of  a  state 
insolvency  law  is  void  as  to  his  claim  be- 
cause it  impairs  the  obligation  of  his  con- 
tract, which  was  made  before  the  law  was 
passed,  merely  because  he  proves  his  claim 
and  receives  his  dividends  in  proceedings 
under  that  law.  Elton  v.  O'Connor,  6  N. 
D.  1,  68  N.  W.  84,  33:  524 
As  to  foreign  creditors. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
268. 

26.  A  discharge  under  state  insolvency 
laws  will  not  release  a  judgment  obtained 
in  another  state  upon  a  contract  made  there, 
if  the  creditor  does  not  participate  in  the  in- 
solvency proceedings,  although  he  resides 
within  the  jurisdiction  of  the  court  granting 
the  discharge,  and  the  judgment  appeared  on 
the  insolvent's  schedule.  Lowenberg  v.  Le- 
vine,    93    Cal.    215,    28    Pac.    941,        16:  159 

27.  Foreign  creditors  who  acknowledge  the 
receipt  of  a  "dividend  in  matter  of  com- 
position" in  case  of  a  certain  insolvent 
thereby  recognize,  ratify,  and  submit  to  the 
insolvenc  proceedings  so  as  to  become 
bound  thereby  in  the  same  manner  as  if  they 
were  residents  of  the  state.  Murray  v. 
Roberts,    150    Mass.    353,    23    N.    E.    208, 

6:  346 

28.  There  is  nothing  in  the  Massachu- 
setts insolvency  law  indicating  an  intent  to 
refuse  foreign  creditors  access  to  the  local 
courts  to  enforce  their  claims  after  a  dis- 
charge, as  a  merely  local  rule  of  procedure, 
or  otherwise  than  as  a  consequence  of  the 
substantive  right  having  been  barred  by 
the  discharge.  Hence,  since  the  right  can- 
not be  barred,  the  action  may  be  maintained. 
Phoenix  Nat.  Bank  v.  Batcheller.  151  Mass. 
589,  24  N.  E.  917,  8:  644 

29.  A  discharge  of  two  firms  in  the  same 
insolvency  proceeding  does  not  affect  the 
claim  of  a  nonresident  creditor  against  one 
of  the  firms,  merely  because  he  proved  a 
claim  against  the  other  firm,  Avhich  included 
the  partners  in  the  former,  and  voted  for 
its    assignee,    and    accepted    a    dividend    on 
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the  claim.     Pattee  v.  Paige,  163  Mass.  352, 
40N.  E.  108,  28:451 

30.  A  foreign  corporation  is  not  bound  by 
the  discljarge  of  its  debtor  in  state  insol- 
vency proceedings,  when  it  has  not  proved 
its  claim  or  accepted  a  dividend  thereon, 
although  it  has  an  established  place  of  busi- 
ness in  the  state,  at  which  statutory  serv- 
ice upon  it  is  made  in  such  proceedings. 
Hammond  Beef  &  P.  Ck).  v.  Best,  91  Me. 
431,  40  Atl.  338,  42:  528 


VI.   Editorial   Notes. 

§  I.  Generally. 

Defined.     5:  765;*  6:  108;*  10:  707.» 

Rescission  of  sale  for  insolvency  of  purchas- 
er.   2:  153.* 

Of  corporation,  effect  of,  to  work  a  disso- 
lution.   2:  256.* 

Buyer's  concealment  of  insolvency  as  a  fraud 
on  seller.     14:^264. 

Insolvency    of    vendor    as    ground    for    in- 
junction against  judgment 
for  purchase  money.     31: 
748. 

Effect  of  insolvency  assignment  to  interrupt 
statute  of  limitations.  26: 
737. 

Insolvency  of  principal  debtor  as  excuse  for 
failure  to  give  guarantor 
notice  of  default.    20:264. 

Criminal  liability  for  receiving  deposit  in 
bank  with  knowledge  of 
its  insolvency.     31:  124. 

Liability  of  reinsurer  in  case  of  insolvency 
of  original  insurer.  10: 
424.* 

Validity  of  composition  with  creditors.  20: 
802. 

New  promise  after  discharge  by  composition 
with  creditors.     53:  363. 

§  2.  Following  trust  funds. 

See  also  Trusts,  VII.  §  11. 

General   rule   as  to.     7:  570.* 

Priority  in  assets  of  insolvent  national  bank 
by  reason  of  trust  charac- 
ter of  deposit.     25:  546. 

Trust  in  deposit  in  insolvent  bank.  34: 
.532. 

Trust  in  proceeds  of  collection  made  by 
bank  when  insolvent.  32: 
715. 

§  3.  Insolvency  proceedings. 

Transfer  of  Property  out  of  State  by  Insol- 
vency Procoedinps.  and 
l-^xtratprritorial  EfToct  of 
Insolvenev  Laws,  see  Con- 
flict  of  Laws.  111.  §   IG. 

State  insolvfiiev  laws;    validity.     1 :  .3.59.* 

Constnu'ticiii  of  in-olvont  statnio-.     0:  108.* 

New  pmmi-o  aft  it  di-r-linrije  rif  dclitnr.  53: 
•'IfJM. 

i''.frect  of  baiiknipt  law  nn  insril\  fiioy  pru- 
fi'fMliiio-.^  inulrr  ~1aii>  laws. 
45:  ISi';. 

KfTert  of  adjndifat  ii>ii  ot  iii-Mlvi'iipy  of  for- 
])iiv;\\  idii  up  ill  its  riulit  of 
ad  ion.     15:  (',27. 


§  4,  Preferences  and  priorities. 
In  Bankruptcy,  see  Bankruptcy,  V.  §  7. 
For  Preferences  by  Insolvent  Corporations, 
see  Banks,  VIII.  §  19;  Cor- 
porations, VIII.  §  51. 
As  Between'  Creditors  of  Partnership  and  of 
Individual     Partners,     see 
Partnership,  IX.  §§  7,  8. 
Right  of  insolvent  debtor  to  make  prefer- 
ences, generally.     11:  466.* 
Right  of  debtor  in  failing  circumstances  to 
prefer  creditors.     12:  808.* 
Effect  of  creditor's  participation  in  fraudu- 
lent   intent    of   debtor    in 
making  transfer   by   way 
of  preference.     31:  647. 
Preference  by  judgment.     12:  808;*  5:  765;* 

22:  8(J8. 
Effect  of  giving  one  creditor  a   secret   ad- 
vant^e  in  a  composition. 
27:  33. 
Preference  by  mortgage  or  sale  as  an  as- 
signment.   37:  337. 
Effect  of  insolvency  statutes  upon  a  mort- 
gage   or     sale    preferring 
creditors.     37:  465. 
Application  of  firm  property  to  pay  debts 
of  individual  partner.    29: 
685. 
Necessity  of  naming  preferred  creditors  in 

assignment.     8:  693.* 
Assignment  with  preferences.     6:  571;*  12: 

808.* 
In  case  of  partnership  assignment.    10:  523.* 
Of  claims  of  laborers.     18:  305. 
§  5.  Of  claim  of  state  or  United  States. 
Priority  of  the  United  States.     29 :  227. 
Upon  what  based.     29:  227. 
Constitutionality  of  provisions  for.    29: 

228. 
Superiority  over  state  laws.    29:  228. 
Construction  and  scope  of.    29:  228. 
Generally.     29:  228. 
Who    are    debtors    of    the    United 

States.     29:  229. 
What   debts   are   within  the   stat- 
ute.    29:  230. 
What   constitutes  insolvency.     29: 

231. 
Sufficiency   of   assignment   to   con- 
fer priority.    29:  232. 
Sufficiencv  of  attachment  to  confer 

priority.     29:  234. 
When    and    to    what    it    attaches. 
29:  234. 
Nature  and  extent.    29:  236. 
Marshaling  assets.     29:  238. 
Liability  of  assignee  or  representative. 

29:  239. 
Subrogation  of  sureties.     29:  240. 
What  amounts  to  a  devestiture  of  the 

right.     29:  241. 
How   asserted.     29:  242. 
Prioritv  of  the  states.     29:  243. 
upon  what  based.    29:  243. 
Constitutionalitv  of  provisions  for.   29: 

244. 
Nature  and  extent.     29:  245. 
To   what   indebtedness   it    applies.    20: 

246. 
Subrogation  of  suretv  making  payment. 
29:  248." 
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When    it    attaches    and    how    devested. 
29:  248. 
Priority  of  claims  for  taxes.     29:249,  278. 


INSPECTION. 


Of  Beer,  see  Injunction,  165;   Pleading,  191. 

Of  Boiler,  see  Explosions  and  Explosives,  20- 
23;     Municipal    Corporat;cns,    259,    260. 

Of  Books  and  Records,  see  Corporations,  I. 
e,  3;   Injunction,  242. 

Of  Corporate  Books,  see  INIandamus,  61,  62, 
89,  90;  Municipal  Corporations.  II.  i. 

Of  Milk,  see  License,  83;  Municipal  Cor- 
porations,  225;    Search   and   Seizure,   1. 

Of  Mines,  see  Constitutional  Law,  685,  1051, 
1052;  Mines,  36. 

Duty  of  Carrier  to  Inspect  Lines,  see  Car- 
riers, 228. 

As  Regulation  of  Commerce,  see  Commerce, 
13. 

By  Gas  Company,  see  Gas,  40. 

Memoranda  of,  as  Best  Evidence,  see  Evi- 
dence, 788. 

License  Tax  for,  see  License,   136. 

Master's  Duty  as  to,  see  Master  and  Serv- 
ant, II.  a,  4,  e. 

Delegation  of  Duty  as  to,  see  Master  and 
Servant,  451. 

Duty  of  City  as  to,  see  Municipal  Corpora- 
tions, 544. 

Lack  of,  as  Proximate  Cause  of  Injury,  see 
Proximate  Cause,  116. 

Eflfect  of,  on  Warranty,  see  Sale.  II.  d. 

Question  for  Jury  as  to,  see  Trial,  461. 

Claim  of  Right  of,  as  Cloud  on  Title,  see 
Cloud  on  Title,  11. 

Purchaser's  Reservation  of  Right  of,  see 
Sale,  15-17. 

See  also  Discovery  and  Inspection. 


INSPECTOR. 


Delegation  of  Judicial  Power  to  Factory  In- 
spectors, see  Constitutional  Law,  241, 
242. 

Of  Elections,  see  Elections,  94-96. 

Right   to   Have   at    Polls,   see   Equity,    6. 

As  Fellow  Servants,  see  Master  and  Serv- 
ant, 510,  511,  523-530,  593. 

Liability  for  Injury  to,  see  Master  and  Serv- 
ant, 618,  619. 

Right  of,  to  Protection  from  Negligence, 
see  Negligence,  26. 

Removal  of  Excise  Inspector,  see  Officers, 
152.   153. 

Of  Oil,  Liability  of,  see  Oil,  3-6. 

Negligence  of  Deputy  Sheep  Inspector,  see 
Officers,  200. 

To  Divide  Water,  see  Partition,  17. 

Title  of  Statute  as  to,  see  Statutes,  227, 
269. 


INSTIGATION. 


As    Affecting    Criminal    Responsibility,    see 
Criminal   Law,   I.   f. 
L.R.A.  Dig.— 106. 


INSTRUCTIONS. 

For  Instructions  Generally  and  Cross-refer- 
ences to  same,  see  Trial,  III. 


INSULATION. 


Of  Electric  Wire,  see  Electricity,  19-30,  34. 

37,  46,  59-63,  66,  68,  69. 
Presumption  of  Negligence  as  to,  see  Evi 

dence,  514,  515. 
Defects  in,  as  Proximate  Cause  of  Injury, 

see  Proximate  Cause,  53-55. 


INSULT. 

As  Provocation  Reducing  Homicide  to  Man- 
slaughter, see  Homicide,  23-26. 


INSURABLE  INTEREST. 

See  Insurance,  II. 


INSURANCE. 


I.  Companies  and  Agents. 

a.  Right  and  Manner  of  Doing  Busi- 

ness. 

b.  Foreign  Corporations. 

c.  Dissolution;    Forfeiture. 

d.  Agents. 

II.  Insurable    Interest. 

a.  In  Property. 

b.  In  Life. 

III.  The  Policy  or  Contract. 

a.  In  General. 

b.  Reformation ;    Rescission. 

c.  Cancelation;    Surrender;    Paid-up 

Policy. 

d.  Construction. 

1.  Of  Policies  on  Property. 

2.  Of  Policies  on  Psrsons. 

e.  Warranties;  Representations; 

Conditions;  Description;  In- 
contestability. 

1.  In  Policies  on  Property. 

ti-  Generally. 

6.  Title  and  Encumbrances. 

c.  Use   and  Care  of  Prop- 

erty. 

d.  Books;    Inventory;    Iron 

Safe  Clause. 

e.  Other  Insurance. 

f.  Severability. 

2.  In  Life  or  Accident  Policies. 

a.  In   General. 

6.  Health  and  Habits. 

c.  Occupation. 

d.  Other   Insurance;    Previ- 

ous   Applications. 

e.  Family    History. 

f.  Incontestability. 
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III. — continued. 

f.  Forfeiture. 

1.  In  General. 

2.  For    Nonpayment    of    Premi- 

ums or  Assessments. 

g.  Reinstatement. 

h.  Premiums  and  Assessments. 
rV.  Transfer    of    Policy    or    of    Interest 
Therein. 

a.  Assignment  Generally. 

b.  Change  of  Beneficiary. 
v.  Waiver;  Estoppel. 

a.  Of  Insured  or  Beneficiary. 

b.  Of  Insurer. 

1.  In  General. 

2.  Knowledge  or  Notice. 

3.  Estoppel  or  Waiver  as  Affect- 

ed by  Power  of  Agent. 

4.  Mistake,        Negligence,        or 

Fraud  of  Agent. 
6.  Acts  Constituting  Waiver  or 
Estoppel. 
a.  In  General. 
6.  Misleading  Conduct. 

c.  Issuing     and     Delivering 

Policy. 

d.  Demand,  Acceptance,  and 

Retention  of  Premium. 

e.  Failure    to    Assert    For- 

feiture. 

f.  Denial   of   Liability. 

g.  Requiring,   Accepting,  or 

Retaining      Notice      or 
Proofs  of  Loss. 
h.  Participation  in  Adjust- 
ment. 
VI.  The  Loss ;  Remedies  of  the  Assured. 

a.  Notice;   Proofs;   Arbitration. 

b.  Risks  and  Causes  of  Loss  or  In- 

jury. 

1.  Under       Policies       Covering 

Property. 

2.  Under   Life   Policies. 

a.  In  General. 

b.  Risk    of    Occupation    or 

Employment. 

c.  Suicide. 

3.  Under     Accident     or    Health 

Policies. 

a.  Accidental  Injuries  Gen- 
erally. 

6.  Intentional  Injuries. 

c.  External,     Violent,     and 

Accidental  Means. 

d.  External        or        Visible 

Mark. 

e.  Things   Taken.   Adminis- 

tered. Absorbed,  or  In- 
haled. 

f.  Increased  Hazard;  Vohin- 

tary   Exposure. 

(1)  In    Heneral;    Over- 

exertion. 

(2)  Risks     of     Occupa- 

tion   or    ]->mploy- 
meiit. 

(3)  Intoxication. 

(4 1    Risks  of  Travel. 
(5)   Violating  Law. 
Mi'    Fighting. 

g.  Suicide. 


VI.  b,  3 — continued. 

h.  Insanity. 

t.  Injury  as  Result  of  Ex- 
amination after  Acci- 
dent. 

c.  Extent  of  Injury  or  Loss;  of  Re- 

covery. 

1.  Insurance  on  Property. 

2.  Insurance  on  Persons. 

d.  Interest  in  Proceeds. 

1.  Of  Property  Insurance. 

2.  Of  Insurance  on  Persons. 

a.  In  General. 

6.  Widow,       Children,       or 

Heirs. 
.  c.  Trust  Fund. 

d.  Rights  of  Assignees  or 
Creditors. 

c.  Mutual  Benefit  Insur- 
ance. 

e.  Defenses;  Release. 

f.  Subrogation;  Rights  of  Carrier. 

g.  Apportionment  or  Contrioution. 
h.  Actions;  Enforcing  Payment. 

1.  In   General. 

2.  Against     Assessment     Com- 

panies. 

3.  Limitation  of  Tim*. 
Vn.  Reinsurance. 

Vm.  Guaranty  Policies. 
IX.  Editorial  Notes. 

On  Life,  as  Advancement,  see  Advancements, 
1,2. 

Setting  Fire  to  Insured  Premises  as  Arson, 
see  Arson,  1,  2. 

Insurer's  Right  to  Recover  Back  Amount 
Paid,  see  Assumpsit,  43. 

Matters  as  to  Benevolent  Societies  Other 
than  Insurance,  see  Benevolent  So- 
cieties. 

Agreement  that  Shipper  Shall  Insure  Prop- 
erty, Effect  on  Carrier's  Liability,  se« 
Carriers,  751,  770. 

As  Interstate  Commerce,  see  Commerce,  7. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
L  b,  3. 

Measure  of  Damages  for  Conversion  of 
Policy,  see  Damages,  395. 

Parol  Evidence  as  to,  see  Evidence,  783, 
1080-1083. 

Opinion  as  to  What  Property  is  Uninsurable, 
see  Evidence,  1431. 

Evidence  of  Rules  of  Underwriters,  see  Evi- 
dence, 811. 

Evidence  of  Declarations  of  Insured,  see 
Evidence,  1572-1575. 

Boards  of  Underwriters,  see  Fire  Under- 
writers. 

Enjoining  Construction  of  Building  Increas- 
ing Rate  of,  see  Injunction,  181. 

Contract  with  Railroad  Relief  Association, 
see  Railroad  Relief  Associations. 

Warranty  on  Sale  of  Fire  Insurance  Ex- 
piration Register,  see  Sale.  88. 

Title  of  Statute  as  to,  see  Statutes.  184. 
180-191,   198. 

Taxation  of  Claim  for.  see  Taxes,  123.  124. 
403. 

Question  for  Jurv  as  to.  see  Trial.  113, 
117.  120.  1.52'.  1.58,  167-lti9.  177.  185- 
ISS.  201.  217,  232,  248,  ?.50,  515-521,569- 
571,  589. 
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Instructions  as  to,  see  Trial,  661,  662,  694, 

718,  785,  797-801. 

Effect  of,  on  Amount  of  Recovery  for  Negli- 
gent Fire,  see  Damages,  665. 

Purchase  of  Accident  Policy  by  City  for 
Fireman  as  Defense  to  Action  for  his 
Death,  see  Municipal  Corporations,  461. 

Effect  of,  on  Insured's  Right  of  Action 
against  Wrongdoer,  see  Parties,  17. 


I.  Companies  and  Agents, 
a.  Right  and  Manner  of  Doing  Business. 

Multifariousness  in  Bill  against  Large  Num- 
ber of  Companies,  see  Action  or  Suit, 
100. 

Equity  Jurisdiction  of  Suit  against  Several 
Companies,  see  Equity,  20. 

Bank's  Liability  for  Inducing  Grant  of 
License  to,  see  Banks,  286. 

Name  of  Benevolent  Societies,  see  Benevo- 
lent Societies,  3,  4. 

Bicycle  Association  as  Insurance  Company, 
see  Bicycles,  28. 

Illegal  Combination  of  Companies,  see  Con- 
spiracy, II.  e. 

Right  to  Combine  for  Maintenance  of  Rates, 
see  Constitutional  Law,  739,  740. 

Allowance  of  Attorneys'  Fees  against,  see 
Constitutional  Law,  581-584. 

Equal  Protection  and  Privileges  as  to,  see 
Constitutional  Law,  374-376,  405-411. 

Impairing  Obligation  of  Contract  of  Com- 
pany, see  Constitutional  Law,  1171, 
1172. 

Liability  of  Officers  for  Misconduct,  see  Cor- 
porations, 283,  284. 

Contract  for  Permanent  Employment  of 
Medical  Examiner,  see  Corporations, 
235. 

Estoppel  as  to  Legality  of  Business,  see  Es- 
toppel, 163. 

Making  Fire  Department  Association  Re- 
cipient of  Taxes  Collected  f'^m  Insur- 
ance Company,  see  Fire  Department,  4. 

License  Tax  on,  see  License,  132. 

Taxation  of  Insurance  Company,  see  Taxes, 
180,  181,  450;  V.  §§  10-17. 

Allegations  as  to  Surplus  of  Company,  see 
Pleading,  300,  301. 

Special  Legislation  as  to,  see  Statutes,  392. 

Subrogation  of  Directors,  see  Subrogation, 
4. 

See  also  infra,  1341,  1342,  1363. 

For  Editorial  Notes,  see  infra,  IX.  §§  1,  2,  5. 

1.  Insurance  companies  have  the  same 
rights  as  individuals  to  limit  their  liability 
and  to  impose  whatever  conditions  they 
please  upon  their  obligations,  not  inconsist- 
ent with  public  policy  or  statutory  provi- 
sions. Dumas  v.  Northwestern  Nat.  Ins.  Co. 
12  App.  D.  C.  245,  40:  358 

2.  Persons  seeking  to  transact  insurance 
business  may  be  subjected  by  the  state  to 
reasonable  regulations.  State  v.  Stone,  118 
Mo.  388,  24  S.  W.  164,  25:  243 

3.  A  state  has  power  to  regulate  the  busi- 
ness of  fire  insurance  within  its  boundaries. 


Hoadley   v.   Purifoy,    10*i    Ala.   276,    18   So. 
220,  30:  351 

4.  The  legislature  may  lawfully  confine 
insurance  business  to  corporations.  Com.  v. 
Vrooman,  164  Pa.  306,  30  Atl.  217,       25:  250 

5.  The  citizens  of  any  state  are  entitled 
to  carry  on  insurance  business  in  Alabama 
as  individuals,  associations,  partnerships,  or 
companies,  in  the  absence  of  any  statute 
prohibiting  the  citizens  of  such  state  from 
doing  so.  Hoadley  v.  Purifoy,  107  Ala.  276, 
18  So.  220,  30:  351 

6.  Only  chartered  insurance  companies  are 
included  within  Ala.  Acts  1886-87,  p.  85,  re- 
quiring all  insurance  companies  doing  busi- 
ness in  the  state,  "whether  chartered  by  the 
state  or  admitted  from  other  states,"  to 
have  an  actual  capital  of  not  less  than 
$100,000.  Id. 

7.  The  whole  business  of  insurance  being 
regulated  by  the  Ohio  statutes,  which  make 
it  unlawful  for  any  company,  corporation, 
or  association  to  do  such  business  except  on 
specified  conditions,  the  carrying  on  of  such 
business  is  the  exercise  of  a  franchise.  State 
ex  rel.  Richards  v.  Ackerman,  51  Ohio  St. 
163,  37  N.  E.  828,  24:  298 

8.  Insurance  of  a  kind  not  known  at  the 
time  of  its  passage  is  within  a  provision  of 
a  statute  excepting  insurance  from  the 
kinds  of  business  for  the  transaction  of  which 
corporations  may  be  formed  under  it,  al- 
though provision  is  made  in  another  statute 
for  corporations  to  transact  all  kinds  of  in- 
surance tnen  known.  People  ex  rel.  Kasson 
V.  Rose,  174  111.  310,  51  N.  E.  246,        44:  124 

9.  A  statute  forbidding  a  life  insurance 
company  to  discriminate  between  insurants 
of  the  same  class  in  premiums,  rates,  divi- 
dends, other  benefits  or  terms  and  con- 
ditions, does  not  prevent  the  issuing  of  one- 
year  term  policies  with  the  privilege  of  tak- 
ing a  whole  life  policy  at  the  end  of  the 
first  year,  for  the  purpose  of  appropriating 
a  larger  portion  of  the  premium  to  expenses 
and  less  to  the  res<»-ve  fund.  Bankers'  Life 
Ins.  Co.  V.  Rowland,  73  Vt.  1,  48  Atl.  435, 

57:  374 
Assessment  companies;  benefit  societies. 
Foreign   Assessment    Companies,    see   infra, 

42. 
vSpecial  Privileges  as  to,  see  Constitutional 

Law,  406. 
Who    may   be    Directors   of    Company,    see 

Corporations,  222. 
Taxation  of  Funds  in  Hands  of  Receiver,  see 

Taxes,  133. 
See  also  infra,  23-27,  42;  Homestead,  55. 
For  Editorial  Notes,  see  infra,  IX.  §  5. 

10.  An  association  engaging  in  the  busi- 
ness of  life  insurance  must  be  treated  to 
that  extent  as  a  mutual  benefit  association. 
Brace  v.  Chartrand,  16  Colo.  19,  26  Pac.  152, 

12:  209 

11.  The  character  of  a  benefit  insurance 
association  as  an  assessment  company  is  not 
destroyed,  so  as  to  deprive  it  of  the  privi- 
lege of  doing  business  in  Wisconsin  on  com- 
pliance with  the  provisions  of  Wis.  Laws 
1891,  chap.  418,  by  the  facts  that  it  agrees 
to  pay  the  assured  a  definite  sum,  and  has 
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established  rates  of  premiums  which  it  is 
authorized  to  receive  in  advance,  if  it  has  no 
"legal  reserve,"  but  merely  an  "emergency 
fund,"  and  its  contracts  expressly  authorize 
it  to  levy  assessments  beyond  those  desig- 
nated in  its  table.  State  ex  rel.  Covenant 
Mut.  Ben.  Asso.  v.  Root,  83  Wis.  667,  54  N. 
W.  33,  19:271 

12.  An  insurance  company  having  capital 
stock  and  stockholders  for  whose  benefit  it 
was  created  may  be  admitted  to  transact 
business  on  the  assessment  plan  in  Ohio,  un- 
der Ohio  Rev.  Stat.  §  3630e,  if  authorized  to 
transact  such  business  under  the  laws  of  the 
state  which  created  it,  although  there  is  no 
statutory  authority  given  to  Ohio  stock  cor- 
porations to  do  such  business.  State  ex  rel. 
National  L.  Asso.  v.  Matthews,  58  Ohio  St. 
1,  49  N.  E.  1034,  4U:  418 

13.  What  constitutes  life  insurance  on  the 
assessment  plan  within  the  meaning  of 
Ohio  Rev.  Stat.  §  3630e,  must  be  determined 
by  the  laws  of  that  state;  and  these  con- 
template that  such  insurance  must  be  for 
the  sole  benefit  of  the  policy  holders,  and 
the  principal  source  of  revenue  must  arise 
from  post  mortem  assessments  intended  co 
liquidate  specified  losses.  Id. 

14.  An  incorporated  association  for  the 
purpose  of  obtaining  employment  for  its 
members  while  living,  and  to  render  pe- 
cuniary assistance  in  a  stated  amount  to 
the  families  of  deceased  members  by  assess- 
ments upon  the  survivors,  is  a  life  insurance 
company  within  the  meaning  of  Minn.  Gen. 
Stat.  1878,  chap.  34,  §  368.  Brown  v.  Bal- 
four, 46  Minn.  68,  48  N.  W.  604,  12:373 

15.  A  corporation  having  a  capital  stock 
in  which  many  members  do  not  share,  and 
conducting  business  for  the  pecuniary  bene- 
fit of  the  stockholders,  is  not  acting  "for 
the  sole  benefit  of  its  members  and  their 
beneficiaries,  and  not  for  profit,"  within 
the  meaning  of  Md.  Code,  §  143e,  so  as  to  be 
entitled  to  issue  fraternal  beneficiary  cer- 
tificates. International  Fraternal  Alliance 
V.  Sta/te,  86  Md.  550,  39  Atl.  512,        40:  187 

16.  Policies  for  more  than  $1,000  on  one 
life,  when  they  are  policies  of  insurance  such 
as  co-operative  assessment  associations  is- 
sue, and  not  certificates  such  as  fraternal 
beneficiary  associations  issue,  cannot  be  law- 
fully issued  by  a  corporation  subject  to  Md. 
Code,  art.  23*,  §  128,  although  its  charter 
provides,  not  only  for  insurance,  but  "for 
social  or  fraternal  beneficial  purposes,  or 
both."  Id. 

17.  It  is  ultra  vires  a  corporation  created 
"to  give  financial  aid  and  benefit  to  the 
widows,  orphans,  and  heirs  or  devisees  of  de- 
ceased members."  and  declared  by  statute 
not  to  be  an  insurance  company,  to  contract 
for  "endowment  insurance"  payable  to  a 
member  on  his  arriving  at  a  certain  age. 
Rockhold  V.  Canton  Masonic  Mut.  Benev. 
Asso.    fTll.1    19  X.  E.  710,  2:  420 

18.  The  plea  of  7ilfrn  vires  is  maintainable 
by  such  a  corporal  ion  as  a  defense  to  an 
action  for  such  endowment  insurance,  by  a 
member  rharfrfd  with  Knowlpilffp  of  the 
want  of  powor  to  mako  ^uch  ronlrar-t.  and 
whose  i)ayiuents  of  a>se~s.nK'iits  to  the  cor- 


poration had  not  been  retained  by  it  to  in- 
crease its  property,  but  had  been  paid  to 
those  entitled  thereto.  Id. 

19.  Receiving  infants  as  members  of  a  co- 
operative or  assessment  insurance  company 
organized  under  N.  Y.  Laws  1883,  chap.  175, 
is  unlawful  and  may  be  prevented  by  injunc- 
tion. Re  Globe  Mut.  Ben.  Asso.  135  N.  Y. 
280,  32  N.  E.  122,  17:547 

20.  Assessment  fire  associations  organized 
under  Ohio  Rev.  Stat.  §§  3686-3690,  are  not 
authorized  to  receive  into  their  membership 
persons  who  are  nonresidents  of  the  state. 
State  ex  rel.  Richards  v.  Manufacturers' 
Mut.  F.  Asso.  50  Ohio  St.  145,  33  N.  E.  401, 

24:  252 

21.  An  assessment  fire  association  under 
Ohio  Rev.  Stat.  §§  3686-3690,  is  not  author- 
ized to  do  insurance  business  on  what  is 
known  as  the  "joint-stock"  plan,  nor  on  the 
"contingent  liability"  plan,  as  defined  in  § 
3634  of  the  statutes;  but  it  is  confined  to 
insurance  business  in  which  its  members  in- 
sure each  other  against  loss  by  fire  and  other 
casualties,  and  agree  to  be  assessed  specifi- 
cally for  payment  for  losses  and  for  inciden- 
tal purposes.  Id. 

22.  The  board  of  control  of  the  Knights  of 
Pythias,  being  a  mere  ministerial  committee 
vested  with  administrative  functions  in  re- 
lation to  the  endowment  rank,  has  no  power 
to  pass  a  law  making  a  condition  which  will 
avoid  a  benefit  certificate  in  case  of  suicide. 
Supreme  Lodge  K.  of  P.  v.  Stein,  75  Miss. 
107,  21  So.  559,  37:  775 
Mutual  companies. 

See  also  infra,  684. 

For  Editorial  Notes,  see  infra,  IX.  §  2. 

23.  A  mutual  insurance  company  is  not 
changed  into  a  stock  company  by  raising  a 
guaranty  fund  to  secute  temporarily  the 
payment  of  losses  when  assessments  are  in- 
sufficient, even  if  such  guaranty  funa  should 
be  held  valid.  Corey  v.  Sherman,  96  Iowa, 
114,  60  N.  W.  232,  64  N.  W.  828,  32:  490 

24.  The  fact  that  the  right  to  vote  and 
control  the  management  of  an  insurance 
company  is  vested  in  those  members  only 
who  are  guarantors  does  not  prevent  the 
company  from  being  regarded  as  a  mutual 
one,  or  impair  the  legal  existence  and  the 
obligations  of  deposit  notes  given  for  premi- 
ums. Id. 

25.  A  guaranty  fund  is  not,  strictly 
speaking,  assets  of  a  mutual  insurance  com- 
pany for  the  purpose  of  determining  its 
solvency,  when  the  company  is  required  to 
refund  all  moneys  obtained  from  it.  Id. 

26.  Policies  for  specific  amounts  for  an 
all -cash  premium,  issued  to  persons  who  are 
not  bound  to  pay  any  assessments,  are  with- 
out authority  of  law  when  issued  by  a  mu- 
tual insurance  company  which  was  organ- 
ized under  Iowa  Code,  §  1160,  authorizing 
insurance  of  the  property  of  members  of  the 
company  only,  and  which  was  subject  to  § 
1159,  prohibiting  a  mutual  company  to  take 
risks  upon  the  stock  plan.  Id. 

27.  The  lien  of  a  mutual  insurance  com- 
pany upon  insured  property  of  members  for 
their  sliares  of  tho  losses  and  expenses  of 
the  company  takes  precedence  of  the  mem- 
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oer's  homestead  rights  under  a  by-law  which 
provides  that  the  insured  buildings  and  the 
right,  title,  and  interest  of  the  assured  to 
the  lands  on  which  they  stand  shall  be 
pledged  to  the  company,  which  shall  have  a 
lien  against  all  persons  interested  during 
the  continuance  of  the  insurance  as  to  all 
debts  or  liabilities  incurred  by  the  company. 
Farmers'  Mut.  Ins.  Asso.  v.  Burch,  47  S.  C. 
453,  25  S.  E.  211,  34:  806 

28.  The  equitable  share  of  the  surplus  of 
a  mutual  insurance  company  which  a  policy 
holder  should  be  credited  with  is  such  share 
as  may,  with  due  regard  to  the  safety  of  all 
the  policy  holders  and  the  security  of  the 
business  of  the  company,  and  in  the  exer- 
cise of  a  proper  discretion,  be  thus  credited. 
Greeff  v.  Equitable  Life  Assur.  Soc.  160  N. 
Y.  19,  54  N.  E.  712,  46:  288 

29.  An  ascertainment  and  determination 
of  the  proportion  of  the  surplus  of  a  mutual 
insurance  company  which  should  be  credited 
to  a  policy  holder  is  a  condition  precedent 
to  his  right  to  recover  any  portion  of  it  in 
an  action  at  law.  Id. 

30.  The  determination  by  the  officers  and 
managers,  of  the  equitable  distribution  of 
the  surplus  of  a  mutual  insurance  company, 
and  of  the  amount  that  should  be  accumu- 
lated and  retained  for  the  security  of  the 
company  and  its  members,  is  prima,  facie 
to  be  regarded  as  equitable,  in  the  absence 
of  any  allegation  of  wrongdoing  or  mistake 
by  them.  Id. 

31.  Xo  title  to  any  part  of  the  surplus  of 
a  mutual  insurance  company  which  will  en- 
able a  policy  holder  to  maintain  an  action 
at  law  for  its  recovery  until  a  distribution 
is  made  by  the  officers  or  managers  of  the 
company  is  given  by  a  policy  which  pro- 
vides that  he  shall  be  entitled  to  participate 
in  the  distribution  of  the  surplus  accord- 
ing to  such  principles  and  methods  as  may 
from  time  to  time  be  adopted,  which  are 
expressly  ratified  and  accepted  by  him.  Id. 
Railway  relief. 

32.  A  relief  department  of  a  railroad 
company  to  aid  employees  in  case  of  sick- 
ness, accident,  or  death,  from  a  fund  raised 
by  assessments  upon  them,  supplemented  by 
contributions  from  the  railroad  company,  re- 
sort to  which  fund  shall  bar  ah  action 
against  the  company,  or  be  barred  in  turn 
by  such  an  action, — is  not  an  insurance  com- 
panv.  Donald  v.  Chicago,  B.  &  Q.  R.  Co.  93 
low'a,  284,  61  N.  W.  971,  33:  492 

33.  An  association,  established  by  a  rail- 
way company,  composed  of  some  or  all  of 
its  employees  and  the  company,  '  for  the 
purpose  of  accumulating  and  maintaining  a 
relief  fund  created  by  the  voluntary  con- 
tributions from  their  wages  by  employees 
who  apply  for  membership  in  said  fund  and 
are  admitted;  the  railway  company  to  take 
charge  of,  and  be  responsible  for,  the  funds, 
make  up  deficiencies  in  the  same,  supply 
facilities  for  conducting  the  business,  and 
pay  the  operating  expenses,  supply  surgical 
attendance  for  injuries  received  in  its  serv- 
ice, and  to  pay  the  members  or  their 
designated  beneficiaries  the  stated  share  of 
the  benefit   fund  so  raised  from  wages  re- 


tained by  the  company, — is  not  an  insurance 
company  or  association;  and,  in  agreeing  to 
perform  and  in  performing  each  and  all  of 
said  acts,  suca  railway  company  is  not  en- 
gaged in  the  transaction  of  insurance  busi- 
ness. State  ex  rel.  Sheets  v.  Pittsburgh,  C. 
C.  &  St.  L.  R.  Co.  68  Ohio  St.  9,  67  N.  E. 
93,  64:  405 

b.  Foreign  Corporations. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
I.  b,  3. 

Illegal  Combination  of,  see  Conspiracy,  199. 

Efl"ect  of  Requiring  Appointment  of  Attor- 
ney to  Acknowledge  Service  of  Process, 
see  Corporations,  818,  820. 

Jurisdiction  of  Action  against,  see  Courts, 
79-84. 

Requiring  Payment  of  Percentage  of  Premi- 
ums to  Board  of  Underwriters,  see  Fire 
Underwriters. 

Garnishment  of  Debt  Due  from,  see  Gar- 
nishment, 42,  70-74,  116. 

Injunction  against  Illegal  Assessments  on 
Members  of,  see  Injunction,  240. 

Title  of  Statute  as  to,  see  Statutes,  198. 

Taxation  of,  see  Taxes,  34,  57. 

Question  for  Jury  as  to  Agency  for,  see 
Trial,  177. 

Service  of  Process  on,  see  Writ  and  Process, 
26-30,  34,  36. 

For  Editorial  Notes,  see  infra,  IX.  §§  3,  36. 

Right  to  do  business. 

Criminal  Liability  of  Agents  of  Unauthor- 
ized Foreign  Insurance  Company,  see 
supra,  114,  115. 

Unconstitutional  Discrimination  as  to,  see 
Constitutional  Law,  374-376.' 

Compelling  Grant  of  License  to,  see  Man- 
damus, 43,  44. 

For  Editorial  Notes,  see  infra,  IX.  §  3. 

34.  A  state  legislature  has  power  to  pre- 
scribe the  conditions  upon  which  insurance 
companies  of  other  states  can  do  business 
within  the  state.  State  v.  Phipps,  50  Kan. 
609,  31  Pac.  1097,  18:  657 

35.  A  state  can  impose  upon  foreign  in- 
surance corporations  seeking  to  transact  in- 
surance business  therein  such  terms  and 
conditions  as  it  may  deem  proper,  or  wholly 
exclude  them.  Daggs  v.  Orient  Ins.  Co.  136 
Mo.  382,  38  S.  W.  85,  35:  227 

36.  McClain's  (Iowa)  Code,  §  1144,  ab- 
solutely prohibiting  foreign  insurance  com- 
panies from  taking  risks  or  transacting  in- 
surance business  in  the  state,  unless  pos- 
sessed of  $200,000  actual  paid-up  capital, 
and  unless  they  comply  with  other  con- 
ditions named  therein,  is  not  unconstitu- 
tional. Parker  v.  C.  Lamb  &  Sons,  99  Iowa, 
265,  68  N.  W.  686,  34:  704 

37.  A  foreign  corporation  which  avails  it- 
self of  the  privilege  of  doing  insurance  busi- 
ness under  the  restrictions  of  a  statute  pre- 
scribing the  effect  of  insurance  policies 
without  discriminating  between  foreign  and 
domestic  companies  has  no  right  to  com- 
plain that  the  law  is  unc  institutional. 
Daggs  v.  Orient  Ins.  Co.  136  Mo.  382.  38  S. 
W.  85,  35:  227 
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38.  A  corporation  of  another  state, 
authorized  to  issue  policies  on  the  lives  of 
members,  upon  the  assessment  plan,  for  the 
benefit  of  any  person  who  has  an  insurable 
interest,  is  not  entitled  to  carry  on  business 
in  Ohio,  under  Ohio  Rev.  Stat.  §§  3630,  3630 
E,  which  allow  assessment  companies  to  in- 
sure lives  of  members  only  for  the  benefit 
of  their  families  and  heirs.  State  ex  rel. 
Attorney  General  v.  Western  U.  Mut.  L.  & 
Acci.  So'c.  47  Ohio  St.  167,  24  N.  E.  332, 

8:  129 

39.  Only  foreign  incorporated  insurance 
companies  are  included  within  Ala.  Acts 
1886-87,  p.  105,  requiring  every  insurance 
company  '"not  organized  under  the  laws  of 
this  state"  to  pay  a  uniform  license  tax  for 
the  privilege  of  carrying  on  business  within 
the  state,  lloadley  v.  Purifoy,  107  Ala.  276, 
18  So.  220,  30:  351 

40.  The  Order  of  Iron  Hall  was  a  secret 
and  fraternal  society  within  the  Connecti- 
cut statute  excepting  such  societies  from 
the  law  requiring  the  authority  of  the  in- 
surance commissioner  to  entitle  a  foreign 
corporation  to  do  insurance  business  within 
the  state.  Fawcett  v.  Supreme  Sitting  of 
0.  of  I.  H.  64  Conn.  170,  29  Atl.  614,  24:  815 

41.  ^lultiform  insurance  business  may  be 
carried  on  by  a  foreign  corporation  in  a 
state  where  a  domestic  corporation  is  not 
authorized  to  do  so,  if  there  is  no  positive 
prohibition  bv  statute.  People  ex  rel. 
Stephens  v.  Fidelity  &  C.  Co.  153  111.  25,  38 
N.  E.   752,  26:  295 

42.  Foreign  assessment  insurance  com- 
panies have  a  right,  under  V7is.  Laws  1891, 
chap.  418,  to  a  licence  to  do  business  in  Wis- 
consin upon  complying  with  .'he  conditions 
imposed  by  that  act,  of  which  the  insurance 
commissioner  has  no  discretion  to  deprive 
them.  State  ex  rel.  Covenant  Mut.  Ben. 
Asso.  v.  Root,  83  Wis.  667,  54  N.  W.  33, 

19:  271 

43.  A  foreign  insurance  company  cannot 
be  denied  a  license  to  do  business  by  reason 
of  the  siinihirity  of  its  name  to  that  of  a 
domestic  corporation,  under  111.  act  May  3x, 
1879,  S  1.  providing  that  foreign  companies 
may  be  licensed  on  compliance  with  cer- 
tain conditi(ms.  and  1  Starr.  &  C.  (111.)  Ann. 
Stat.  chap.  73.  §  2.  providing  that  no  license 
shall  be  issued  until  all  of  the  requirements 
have  been  complied  with,  although  by  §  4 
of  the  latter  act  the  superintendent  of  in- 
surance has  the  right  to  reject  any  name 
or  title  applied  for  by  any  company,  if  it 
is  too  similar  to  one  already  appropriated, 
as  this  section  refers  only  to  domestic  cor- 
porations. Peopl(>  o\-  rel.  Traders'  F.  Ins. 
Co.  v.  Van  Cleave.  183  111.  330,  55  N.  E.  698. 

47:  795 

44.  I'nder  a  statute  requiring  insurance 
commissioners  to  issue  licenses  to  a  for- 
eign insurance  company  to  do  business  in 
the  state,  if  satisfied  with  its  statement 
phowiiig  its  financial  condition  and  stand- 
ing, they  liave  no  iuitliority  to  question  tlie 
method  of  co!ii]Mn  iiiir  tlic  reserve  set  forth 
in  the  ,-tatciiicnt.  or  to  enter  ujion  an  inde- 
pendent valuation  of  such  reserve.    Bankers' 


Life  Ins.  Co.  v.  Hbwland,  73  Vt.  1,  48  Atl. 
435,  57:374 

45.  In  computing  the  reserve  of  a  life 
insurance  company  under  a  statute  requir- 
ing it,  in  order  to  be  entitled  to  do  business 
in  the  state,  to  have,  in  addition  to  its 
capital,  assets  equal  in  amount  to  its  out- 
standing liabilities,  reckoning  the  premium 
reserve  on  its  life  risks  based  on  the  actua- 
ries' tables  of  mortality,  with  interest  at  4 
per  cent,  as  a  liability,  tiie  expenses  of  se- 
curing the  first  year's  business  may  be  de- 
ducted from  the  amount  it  receives  as  pre- 
miums for  that  year  by  providing  that  a 
policy  shall  be  valued  as  a  term  policy  for 
one  year  and  a  life  policy  afterwards.        Id. 

46.  A  foreign  insurance  company  which 
has  made  a  deposit  as  large  as  is  required 
by  the  Illinois  statutes  for  any  kind  of  in- 
surance business  is  not  required  to  make  a 
different  deposit  for  each  kind  of  insurance 
business  which  it  carries  on,  although  one 
domestic  corporation  could  not  be  organized 
to  carry  on  the  same  kinds  of  business.  Peo- 
ple ex  rel.  Stephens  v.  Fidelity  &  C.  Co.  153 
III.  25,  38  N.  E.  752,  26:  295 

47.  A  foreign  insurance  company  does  not 
acquire  any  ves-ted  rights  by  complying  with 
existing  police  regulations  or  comity  laws, 
which  cannot  be  affected  by  subsequent 
changes  in  such  regulations  or  laws.  State 
ex  rel.  Crow  v.  Firemen's  Fund  Ins.  Co.  152 
Mo.  1,  52  S.  W.  595,  45:  363 

48.  A  foreign  insurance  company  exercis- 
ing franchises  and  privileges  without  au- 
thority of  law  may  be  ousted  therefrom  by 
a  proceeding  in  quo  warranto.  State  ex  rel. 
Attorney  General  v.  Fidelity  &  C.  Ins.  Co. 
49  Ohio  St.  440,  31  N.  E.  658,  16:611 
State  ex  rel.  Attorney  General  v.  Western 
U.  Mut.  L.  &  A.  Soc.  47  Ohio  St.  167,  24  N". 
E.  392,  8:  129 

49.  A  license  to  a  foreign  insurance  com- 
pany, issued  by  the  superintendent  of  insur- 
ance, is  not  a  bar  to  a  proceeding  in  quo 
warranto  on  the  ground  that  it  is  exercising 
franchises  and  privileges  without  authority 
of  law.  State  ex  re^  Attorney  General  v. 
Fidelity  &  C.  Ins.  Co.  49  Ohio  St.  440,  31  N. 
E.  658,  16:  611 

50.  An  unincorporated  guaranty  and  acci- 
dent Lloyds  association  of  another  state, 
which  issues  policies  in  chat  name  and  has  a 
board  of  managers  with  powers  like  those 
of  corporate  directors,  to  whom  each  mem- 
ber gives  a  power  of  attorney  for  manage- 
ment of  the  business,  and  the  members  of 
which  contract  for  several  liability  to  a 
limited  amount,  with  the  right  to  transfer 
their  membership,  must  be  held,  when  con- 
ducting business  in  Ohio  without  compliance 
with  the  conditions  of  the  statutes,  to  be 
exercising  a  franchise  and  acting  as  a  cor- 
poration so  as  to  be  subject  to  quo  warranto 
proceedings.  State  ex  rel.  Richards  v. 
Ackennan.  51  Ohio  St.  163,  37  N.  E.  828, 

24:  298 
ol.  The  power  of  the  superintendent  of 
insurance  to  revoke  or  decline  to  renew  a  li- 
cense of  a  life  insurance  company  created 
under  the  laws  of  another  state,  under  Ohio 
Rev.  Stat.  §  2745,  because  of  its  refusal  to 
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pay  taxes,  is  not  suspended  by  the  pendency 
of  an  action  brought  by  him  against  the 
company  for  such  taxes.  State  ex  rel.  Na- 
tional L.  Asso.  V.  Matthews,  58  Ohio  St. 
1,  49  N.  E.  1034,  40:  418 

52.  The  license  of  a  foreign  insurance 
company  for  the  current  year  may  be  re- 
voked by  the  insurance  commissioner  under 
Wis.  Rev.  Stat.  §  1955,  on  account  of  its 
failure  to  pay  the  full  license  fees  re- 
quired by  §  1220  for  past  years  during 
which  it  has  done  business  within  the  state, 
as  its  failure  to  comply  with  the  law  is  a 
present,  existing  failure.  Travelers'  Ins.  Co. 
V.  Fricke,  99  Wis.  367,  74  N.  W.  372,    41:  55/ 

53.  An  action  in  equity  to  prevent  the 
revocation  of  the  license  of  a  foreign  insur- 
ance company  for  failure  to  pay  license  fees 
cannot  be  based  on  the  ground  that  the 
statute  of  limitations  would  prevent  an  ac- 
tion to  collect  the  fees.  Id. 
What  is  doing  business. 

54.  A  valid  contra<?t  of  insurance  may  be 
made  in  one  state  upon  property  located  in 
another,  although  the  insurer  is  not  entitled 
to  do  business  in  the  state  where  the  prop- 
erty is  located.  Seamans  v.  Knapp,  S.  &  Co. 
Co^mpany,  89  Wis.  171,  61  N.  W.  757,  27:  362 

55.  A  contract  whereby  a  benefit  is  to  ac- 
crue upon  the  death  or  physical  disability  of 
a  person,  which  benefit  is  or  may  be  condi- 
tioned upon  the  collection  of  an  assessment 
upon  persons  holding  similar  contracts,  is  a 
contract  of  insurance  within  the  meaning 
of  R.  I.  Gen.  Laws,  chap.  184,  §  2.  respecting 
business  by  foreign  insurance  companies. 
Lubrano  v.  Imperial  Council,  0.  of  U.  F.  20 
R.  I.  27.  37  Atl.  345,  38:  546 

56.  Ala.  Rev.  Code,  §  1180,  prohibiting  the 
agent  of  any  foreign  insurance  company 
from  transacting  any  insurance  business 
without  first  procuring  a  certificate  of  au- 
thority from  the  aiuiitor.  does  not  prohibit 
the  transaction  within  the  state  by  a  foroiyn 
insurance  company  of  business  generally, 
not  in  the  line  of  insurance  business.  Boul- 
ware  v.  Davis.  90  Ala.  207,  8  So.  84,  9:  601 
Unauthorized  contracts. 

Conflict  of  Laws  as  to.  see  Conflict  of  Laws, 

62. 
For  Editorial  Notes,  see  infra,  IX.  §  3. 

67.  A  statutory  prohibition  against  insur- 
ance by  foreign  corporations  without  com- 
pliance with  certain  requirements,  under  a 
certain  penalty,  does  not  make  a  policy 
issued  without  such  compliance  void  as  to 
the  insured.  Pennvpacker  v.  Capital  Ins. 
Co.  80  Iowa.  56.  45  N.  W.  408.  8 :  2.36 

Phenix  Ins.  Co.  v.  Pennsylvania  Co.  134 
Ind.  215,  33  N.  E.  970,  '  20:  40.5 

58.  The  failure  of  an  insurance  company 
of  another  state  to  comply  with  the  statu- 
tory prere(]ui^ites  to  the  right  to  do  business 
does  not  prevent  such  company  from  en- 
forcing a  claim  for  premiums  due  for  in- 
surance although  the  corporation  is  guilty 
of  a  misdemeanor  and  subject  to  a  penalty 
bv  reason  of  the  insurance.  State  Mut.  F. 
Ins.  Co.  V.  Brinkley  Stave  &  H.  Co.  61  Ark. 
1,  31  S.  W.  157,      ■  29:  712 

59.  A  contract  made  by  mail  for  the  in- 
surance of  property   within   the  state  by   a 


foreign  company  which  is  prohibited  from 
transacting  insurance  business  within  the 
state,  directly  or  indirectly,  will  not  sustain 
an  action  by  a  receiver  of  the  company 
against  the  policy  holder  to  recover  an  as- 
sessment. Rose  V.  Kimberly  &  C.  Co.  89 
Wis.  545,  62  N.  W.  526,  27 :  556 

60.  An  insurance  contract  made  through 
the  mails  by  a  corporation  of  another  state 
will  not  sustain  an  action  against  the  in- 
sured for  an  assessment,  where  the  company 
has  not  obtained  the  right  to  do  business  in 
the  state,  and  the  statute  prohibits  insur- 
ance by  unauthorized  companies  upon  prop- 
erty in  the  state,  since  the  contract  is  in 
contravention  of  the  policy  of  the  state, 
even  if  it  evades  the  statute.  Seamans  v. 
Temple  Co.  105  Mich.  400,  63  N.  W.  408, 

28:  430 

61.  The  insurance  of  one's  own  property 
in  an  unauthorized  foreign  company  is  not 
criminal  under  Pa.  act  1887,  prohibiting  such 
companies  from  doing  business  and  making 
it  an  offense  for  "any  person  .  .  .  pay- 
ing or  receiving  or  forwarding  any  premi- 
ums, applications  for  insurance,  or  in  any 
manner  securing,  helping,  or  aiding  in  the 
placing  of  any  insurance  or  effecting  any 
contracts  of  insurance"  with  such  companies. 
Com.  V.  Riddle,  139  Pa.  605,  21  Atl.  134, 

11:  561 
Retaliatory  laws. 
For  Editorial  Notes,  see  infra,  IX.  §  3. 

62.  Retaliatory  statutes  will  not  be  en- 
forced against  a  foreign  insurance  corpora- 
tion on  the  ground  of  alleged  restrictions  in 
the  statutes  of  the  state  which  created  it, 
unless  it  is  clearly  proved  that  those  stat- 
utes would  have  the  restrictive  effect  which 
is  claimed.  People  ex  rel.  Stephens  v.  Fidel- 
ity &  C.  Co.  153  III.  25,  38  N.  E.  752,    26:  295 

63.  To  make  a  case  for  the  retaliatory 
provision  of  Ohio  Rev.  Stat.  §  282,  as  to  in- 
surance companies  of  a  state  which  imposes 
prohibitions  upon  Ohio  companies  "doing 
business  in  such  state,"  it  must  appear  at 
least  that  an  Ohio  company  has  been  formed 
to  do  substantially  the  same  kinds  and  lines 
of  insurance  as  the  foreign  company  wishes 
to  do  in  Oliio.  State  ex  rel.  Attorney  Gen- 
eral V.  Fidelitv  &  C.  Ins.  Co.  49  Ohio  St. 
440,  31  N.  E.  658,  16:  611 

64.  A  state  statute  imposing  on  insurance 
companies  of  another  state  or  nation  the 
same  obligations  and  prohibitions  that  are 
imposed  in  such  other  state  or  nation  upon 
corporations  of  the  former  state  is  re- 
taliatory in  character,  and  must  be  con- 
fuied  to  cases  fairly  within  its  letter.         Id. 

G.!.  Inasmuch  as  Michigan  statutes  allow 
policies  of  life  insurance  to  be  issued  only 
when  they  specify  the  sum  payable  at  a 
fixed  amount,  and  do  not  permit  endowment 
policies  by  assessment  companies,  while 
assessment  companies  in  Ohio  are  not  al- 
lowed to  guarantee  any  fixed  sum  further 
than  what  niiglit  be  realized  from  assess- 
ments, unless  they  have  complied  with  the 
-tatutes  relating  to  regular  mutual  life  in- 
surance companies,  and  in  that  case  are  al- 
lowcil  to  issue  endowment  policies  at  a  fixed 
sum.   Uhio  companies   are  not   permitted   to 
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do  business  in  Michigan  on  substantially  the 
same  basis  and  limitations  as  they  are  in 
Ohio,  and  therefore,  under  the  proviso  of 
Ohio  Rev.  Stat.  §  3630  E,  Michigan  insur- 
ance corporations  are  not  entitled  to  a  li- 
•  cense  to  do  business  in  Ohio.  State  ex  rel. 
Attorney  General  v.  Western  U.  Mut.  L.  & 
Acci.  Soc.  47  Ohio  St.  167,  24  N.  E.  392, 

.     8:  129 

66.  The  Illinois  statutory  provision,  that 
whenever  any  other  state  shall  require  Illi- 
nois insurance  companies  doing  business 
therein  to  deposit  and  pay  a  greater  amount 
than  the  Illinois  laws  require  of  such  com- 
panies, then  companies  of  such  state  doing 
business  in  Illinois  shall  be  required  to  pay 
or  deposit  the  same  amount  of  tax  or  li- 
cense fee,  becomes  operative  upon  the  pas- 
sage of  a  law  laying  an  additional  burden 
upon  Illinois  companies,  whether  any  such 
companies  are  doing  business  within  the 
state  passing  the  law,  or  not.  Germania 
Ina.  Co.  v.  Swigert,  128  111.  237,  21  N.  E. 
530,  4:  473 

67-68.  A  Maryland  statute  providing  that 
whenever  the  laws  of  any  other  state  impose 
upon  Maryland  insurance  companies  seeking 
to  do  business  within  its  borders  greater 
obligations  or  prohibitions  than  are  pre- 
scribed for  foreign  companies  seeking  to  do 
business  in  Maryland,  the  same  obligations 
and  prohibitions  shall  be  imposed  on  com- 
panies of  such  state  which  shall  seek  Mary- 
land business,  makes  such  foreign  law  the 
rule  which  Maryland  will  apply  to  com- 
panies of  the  foreign  state  asking  permis- 
sion to  do  business  within  its  territory; 
and  if  a  Maryland  company  is  refused  a 
license  in  the  foreign  state  merely  on  the 
ground  of  discretion,  the  latter's  companies 
may  be  refused  license  in  Maryland  on  the 
same  ground,  although  the  Maryland  stat- 
utes do  not  in  terms  authorize  it.  Talbott 
V,  Fidelity  &  C.  Co.  74  Md.  536,  22  Atl.  395, 

13:  584 

c.  Dissolution ;  Forfeiture. 

Foreign  Corporation,  see  supra,  48-53. 

For  Evasion  of  Law.  see  Corporations,  696. 

Changing  Order   for  Payment   of  Dividends 

to  Creditors  on  Rehearing,  see  Appeal 

and  Error.   1252. 
Preferences    for   Services,   see   Corporations, 

809.  810. 
Conclusiveness     of     Foreign     Judgment     on 

Stockholder,  see  Judgment,  359. 
Title  of   Statute   as  to,   see   Statutes,   189- 

191. 
Taxation  of  Funds  in  Hands  of  Receiver,  see 

Taxes,   133. 

69.  An  insurance  corporation  forfeits  its 
franchise  by  deliberately  exceeding  the 
amount  for  wliich  it  is  allowed  by  law  to  is- 
sue policies  on  anv  one  life.  Tntornational 
Kratoriial  Alliance'  v.  State.  86  -Md.  o.lO.  .39 
Atl.    512.  40:  1S7 

70.  Insurance  companips  may  he  ousted 
(if  all  ritiliis.  privilcL^es.  and  franchises  uniler 
the  laws  (if  the  slate,  because  (if  the  viola- 
tion of  sucli   laws   liv   their  agents   through 


whom  they  do  business.  State  ex  rel.  Crow 
V.  Firemen's  Fund  Ins.  Co.  152  Mo.  1,  52  S. 
W.  595,  45:  363 

71.  Jurisdiction  of  an  action  by  a  creditor 
or  stockholder  to  wind  up  the  business  of 
an  insolvent  mutual  insurance  company, 
and,  as  incidental  thereto,  to  grant  an  in- 
junction restraining  the  continuance  of  the 
business  and  the  disposing  of  its  property, 
and  to  appoint  a  receiver,  is  conferred  by 
Wis.  Rev.  Stat.  §§  3218,  3219,  which  atpply 
to  mutual  as  well  as  to  other  incorporated 
insurance  companies.  Re  Oshko«h  Mut.  F. 
Ins.  Co.  77  Wis.  366,  46  N.  W.  441,        9:273 

72.  No  cause  of  action  exists  in  favor  of 
the  heirs  of  a  member  of  a  mutual  benefit 
association  against  its  directors  for  fraudu- 
lently dissolving  it,  where  the  petition  fails 
to  state  the  existence  of  any  meiuber  of  the 
association  subject  to  assessment  at  the 
time  of  the  dissolution,  other  than  their  an- 
cestor. Grayson  v.  Willoughby,  V8  Iowa, 
83,  42  N.  W.  591,  4:  365 
Distribution  of  assets. 

For  Editorial  Notes,  see  infra,  IX.  §  6. 

73.  The  importance  of  distributing  assets 
of  an  insolvent  insurance  company  at  an 
early  date  prevents  postponing  the  settle- 
ment to  await  the  determination  of  every 
contingency  on  which  its  policy  engagements 
are  suspended;  and  the  court  may  fix  a  rea- 
sonable time  within  which  claims  must  be 
filed  in  order  to  participate,  although  this 
may  result  in  a  misfortune  to  those  whose 
claims  are  cut  off.  Boston  &  A.  R.  Co.  v. 
Mercantile  Trust  &  D.  Co.  82  Md.  535,  34 
Atl.  778,  38:  97 

74.  In  case  of  the  insolvency  of  a  mutual 
benefit  society  the  assets  should  be  applied 
to  unsettled  death  claims  as  far  as  they 
will  go,  leaving  the  balance  unpaid  and  the 
living  members  to  lose  all  they  have  paid  in. 
Lehman  v.  Clark,  174  111.  279,  51  N.  E.  222, 

43:  648 

75.  Holders  of  matured  certificates  of  a 
benefit  society  become  creditors  thereof  and 
remain  so,  notwithstanding  the  subsequent 
insolvency  of  the  order.  Failey  v.  Fee,  83 
Md.  83,  34  Atl.  839,  32:  31 

76.  A  safety  fund  association  having 
been  placed  in  the  hands  of  a  receiver  on  a 
bill  for  its  dissolution,  attachments,  to  ob- 
tain payment  of  death  claims,  levied  upon 
the  safety  fund,  which  by  the  terms  of  the 
certificates  issued  to  members  was  appli- 
cable only  to  the  benefit  of  the  living 
certificate  holders,  will  be  dissolved  and  the 
fund  divided  pro  rata  among  all  the  holders 
of  certificates  in  force  at  the  date  of  filing 
the  bill  for  dissolution,  and  the  representa- 
tives of  such  holders  deceased  since  such 
date.  Burdon  v.  Massachusetts  Safety 
Fund  Asso.  147  Mass.  360,  17  N.  E.  874, 

1:  148 

77.  A  loss  or  injury  insured  against, 
which  takes  place  before  the  insolvency  of 
tiie  insurance  company,  but  the  amount  of 
wliich  is  not  ascertained  or  paid  until  after 
the  insolvency,  entitles  the  policy  holder  to 
prove  for  a  sum  equal  to  h's  loss  or  damage 
plus  the  return  premium,  il  any.     Boston  & 
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A.  R.  Co.  V.  Mercantile  Trust  &  D.  Co.  82 
Md.  535,  34  Atl.  778,  38:97 

78.  Losses  which  happen  after  the  insol- 
vency of  an  insurance  company  are  not 
provable  against  the  funds  in  the  hands  of 
a  receiver  of  the  company,  although  the 
value  of  destroyed  policies  may  be  proved. 

Id. 

79.  A  claim  for  a  death  loss  occurring 
after  an  assignment  for  creditors  by  an 
assessment  life  insurance  company  which 
had  no  capital  stock  and  no  accumulation 
of  funds  for  losses,  except  such  as  it  secured 
by  assessments  for  losses,  although  its 
charter  provided,  not  only  for  a  policy  fund, 
but  for  a  reserve  fund,  to  be  kept  invested, 
which  was  nevertheless  in  the  control  of  the 
board  of  directors,  who  had  authority  to 
make  transfers  therefrom  to  the  policy  fund, 
is  not  a  debt  which  can  be  enforced  against 
the  estate  in  the  hanas  of  the  assignee.  Re 
Wisconsin  Odd  Fellows  Mut.  L.  Ins.  Co.  101 
Wis.  1,  76  N.  W.  775,  42:  300 

80.  A  special  fund  for  the  benefit  of  pol- 
icy holders  of  an  insolvent  insurance  com- 
pany cannot  be  charged  with  any  portion  of 
the  costs  and  commissions  incurred  in  ad- 
ministering the  general  fund,  which  is  to- 
tally distinct.  Boston  &  A.  R.  Co.  v.  Mer- 
cantile Trust  &  D.  Co.  82  Md.  535,  34  Atl. 
778,  38:  97 

81.  Policy  holders  of  an  insolvent  insur- 
ance company  have  the  right  to  participate 
with  all  other  creditors  in  the  general  fund 
of  the  company's  assets  after  they  have  ex- 
hausted a  special  fund  which  is  held  in  trust 
for  them  alone.  Id. 

82.  Claims  for  unearned  premiums  are 
entitled  to  participate  in  the  distribution  of 
funds  of  an  insolvent  insurance  company  in 
the  hands  of  an  insurance  commissioner. 
Smith  V.  National  Credit  Ins.  Co.  65  Minn. 
283,  68  N.  W.  28,  33:  511 

83.  On  the  breach  of  the  contract  of  an 
insurance  policy  by  insolvency  of  the  com- 
pany the  policy  holder  has  a  claim  for  the 
value  of  the  destroyed  policy,  amounting  to 
the  unearned  or  return  premium,  against 
the  assets  of  the  company.  Boston  &  A.  R. 
Co.  V.  Mercantile  Trust  &  D.  Co.  82  Md.  535, 
34  Atl.  778,  38:  97 

84.  A  surrender  of  a  trust  fund  by  a 
state  treasurer  under  order  of  court,  when 
he  held  it  for  the  benefit  of  the  policy  hold- 
ers of  an  insurance  company,  does  not  aff"ect 
their  rights  therein.  Id. 

85.  A  deposit  with  a  state  treasurer  of  se- 
curities as  a  guaranty  for  the  payment  of 
policies  of  an  insurance  eoinpaiiy,  whether 
made  as  a  statutory  requirement  or  volun- 
tarily, and  whether  held  by  him  in  his  offi- 
cial or  in  his  individual  capacity,  creates  a 
trust  for  the  benefit  of  such  policy  holders 
in  case  of  the  insolvency  of  the  company,  to 
the  exclusion  of  other  claims  except  a  par- 
amount claim  for  taxes.  Id. 

d.  Agents. 

Of  Foreisrn  Company,  see  supra,  56. 
Imputing  Agent's   Knowledge  to   Company, 
Bee  infra,  765-772. 


Effect  of  Agent's  Mistake,  Negligence,  or 
Fraud,  see  infra,  V.  b,  4. 

Illegality  of  Combinations  to  Fix  Commis- 
sions of,  see  Conspiracy,  195. 

Discrimination  in  Requiring  License  of,  see 
Constitutional    Law,    463. 

Defense  for  Breach  of  Agreement  by  Com- 
pany to  Employ,  see  Contracts,  733. 

Loss  of  Profits  of,  as  Damages,  see  Dam- 
ages, 631,  632;  Evidence,  1327. 

Admission  of  Agent  as  to  Payment  of 
Premium,  see  Evidence,  1464. 

Admissibility  against  Company  of  Agent'a 
Declarations,  see  Evidence,  1536-1538. 

Sufficiency  of  Proof  of  Agency,  see  Evidence, 
2355. 

Injunction  against  Improper  Action  by 
Agent  after  Termination  of  Agency,  see 
Injunction,  111. 

Question  for  Jury  as  to,  see  Trial,  177. 

Service  of  Process  on,  see  Writ  and  Process, 
34. 

See  also  infra,  337. 

For  Editorial  Notes,  see  infra,  IX.  §  4. 

86.  An  agent  issuing  an  insurance  policy, 
with  full  power  to  do  so  without  even  con- 
sulting the  home  office,  will  be  r^arded,  so 
far  as  concerns  his  knowledge  as  to  the 
title  of  the  property  insured,  as  if  he  was 
in  fact  the  principal;  and  it  is  immaterial 
that  his  knowledge  may  have  been  acquired 
in  business  transactions  entirely  discon- 
nected with  the  matter  of  insurance.'  Hart- 
ford F.  Ins.  Co.  V.  Haas,  87  Ky.  531,  9  S.  W. 
720,  2:  64 
Which  party  deemed  the  principal. 

See  also  infra,  223,  225,  530,  531,  563,  769, 

776,  1093,  1244. 
For  Editorial  Notes,  see  infra,  IX.  §  4. 

87.  One  who  signed  his  name  to  the  appli- 
cation and  all  other  insurance  papers,  with 
the  knowledge  of  the  company,  and  who  re- 
ceived all  the  assessments  and  gave  the  re- 
ceipts, which  were  recognized  by  the  com- 
pany, is  the  agent  of  the  latter,  notwith- 
standing that  it  is  a  mutual  company  and 
the  policy  contains  a  clause  that  any  broker 
or  other  person  than  the  assured  procuring 
the  insurance  shall  be  considered  the  agen^ 
of  the  assured,  and  not  of  the  company. 
Kister  v.  Lebanon  Mut.  Ins.  Co.  128  Pa.  553 
18  Atl.  447,  5:  646 

88.  An  agent  of  a  fire  insurance  company 
authorized  to  contract  for  insurance  in  its 
behalf  cannot,  without  the  company's  con- 
sent, become,  in  his  individual  character,  the 
agent  of  a  property  owner  who  desires  lo 
obtain  insurance  in  that  company.  Rams- 
peck  V.  Pattillo,  104  Ga.  772,  30  S.  E.  962, 

42:  197 

89.  A  statute  providing  that  whoever  as- 
sists in  making  a  contract  of  insurance  ex- 
cept for  himself  shall  be  held  to  be  an  agent 
of  the  insurer,  to  all  intents  and  purposes, 
does  not  prevent  a  broker  in  the  procure- 
ment of  a  policy  from  binding  the  insured 
in  matters  pertaining  to  such  procurement. 
John  R.  Davis  Lumber  Co.  v.  Hartford  F. 
Ins.  Co.  95  Wis.  226,  70  N.  W.  84,        37:  131 

90.  A  provision  in  a  statute  governing  the 
relations  of  foreign  insurance  companies  to 
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the  state,  and  requiring  certain  things  to  be 
done  by  agents  representing  them,  that  the 
term  "agent"  shall  include  "any  person  who 
shall  in  any  manner  aid  in  transacting  in- 
surance business"  of  any  company  not  in- 
corporated by  the  laws  of  the  state,  does 
not  make  a  broker  procuring  insurance  for 
a  property  owner  the  agent  of  the  insur- 
er so  as  to  bind  it  with  his  knowledge. 
United  Firemen's  Ins.  Co.  v.  Thomas,  27  C. 
C.  A.  42,  53  U.  S.  App.  517,  82  Fed.  406,  34 
C.  C.  A.  240,  92  Fed.  127,  47 :  450 

91.  An  insurance  broker  who,  having  au- 
thority to  procure  a  certain  amount  of  in- 
surance on  certain  property  in  companies  to 
be  chosen  by  him,  signs  applications  and 
delivers  them  to  the  recognized  agents  of  the 
insurer,  is  not,  by  the  fact  that  he  is  by 
them  allowed  a  commission  upon  the  busi- 
ness, to  be  considered  as  the  agent  of  the 
insurer  so  as  to  bind  it  by  his  knowledge; 
and  it  is  immaterial  that  the  policy  is  de- 
livered to  him  without  requiring  prepay- 
ment of  the  premium.  Id. 

92.  A  broker  is  not  the  agent  of  the  in- 
surer in  procuring  insurance  where,  having 
no  authority  from  or  blanks  of  the  insurer, 
he  requests  it  to  write  a  certain  policy, 
which  it  does,  and  for  his  services  allows 
him  a  commission  on  the  cash  premium  re- 
ceived. Seamans  v.  Knapp,  S.  &  Co.  Com- 
pany, 89  Wis.  171,  61  N.  W.  757,  27:  362 
Powers  and  duties. 

Estoppel  or  Waiver  as  Affected  by  Powers 

of,  see  infra,  V.  b,  3. 
Insurance   on   Agent's   Property,   see   infra, 

200-202,  214,  215. 
Cancelation  or   Termination   of   Policy,   see 

infra,  255-260,  267,  268. 
Evidence  of  Authority,  see  Evidence,  2169, 

2170. 
Allegation  of  Authority  to  Issue  Policy,  see 

Pleading,  299. 
See  also  infra,  229,  240,  244,  594,  597,  598, 

604,  1364. 
For  Editorial  Notes,  see  infra,  IX.  §  4. 

93.  Where  a  nonresident  fire  insurance 
company  appoints  a  local  agent  in  Louisiana, 
and  supplies  him  with  blank  policies  signed 
by  the  president  and  secretary  of  the  com- 
pany, to  be  filled  up,  countersigned,  and  is- 
sued as  occasion  may  require,  such  agent 
will  be  considered  as  having  the  powers  of 
a  general  agent  as  to  policies  issued  by  him 
under  such  circumstances.  Richard  v. 
Springfield  F.  &  M.  Ins.  Co.  114  La.  764,  38 
So.  563,  69:  278 

94.  A  person  authorized  to  accept  risks, 
to  agree  upon  and  settle  the  terms  of  insur- 
ance, and  to  carry  them  into  effect  by  issu- 
ing and  renewing  policies,  must  be  regarded 
as  the  general  agent  of  the  insurance  com- 
pany. Coode  V.  (ieorgia  Home  Ins,  Co.  92 
Va.'392.  23  S.  E.  744,  30:  842 

95.  That  one  is  a  general  agent  of  an  in- 
surance company  for  a  defined  territory 
gives  liim  no  jiower  to  bind  tlie  ecunpany  hy 
contraets  enten-d  into  niit^ide  of  liis  teri'i- 
torial  limits.  Iii-umnce  ('<i.  i,\  X.  A.  v. 
Thnrntnii.  IDO  Ala,  2-.i2.  ;',0  So.  014,       .l.l:  .")47  . 

Ot).  Appiiintiiiriit  nf  ail  iTi-iiiaiice  a^cnt 
lor  territurv  within  a  radius  of  3d  miles  of 


a  certain  town  will  impliedly  authorize  the 
appointment  of  subagents.  Id. 

97.  The  jury  may  infer  that  an  appoint- 
ment of  an  insurance  agent  for  a  certain 
town  and  "vicinity"  embraces  country  with- 
in a  radius  of  35  miles,  where  the  agent  as- 
sumes jurisdiction  over  such  territory,  and 
no  part  of  it  is  shown  to  be  within  the  juris- 
diction of  any  other  agency.  Id. 

98.  An  oral  contract  for  immediate  insur- 
ance is  within  the  powers  of  axi  insurance 
agent  under  Wis.  Rev.  Stat.  §  1977,  which 
gives  all  insurance  agents  general  powers, 
notwithstanding  a  stipulation  in  the  appli- 
cation which  the  insured  signed  without 
knowing  its  contents,  that  the  insurer 
should  not  be  liable  until  the  application 
and  premium  were  received  by  its  secretary. 
Mathers  v.  Union  Mut.  Acci.  Asso.  78  Wis. 
588,  47  N.  W.  1130,  11:  83 

99.  An  agent  of  a  foreign  insurance  com- 
pany has  power  to  make  a  parol  contract 
for  the  renewal  of  a  policy,  when  he  is  ex- 
pressly authorized  to  make  insurance  and 
issue  and  deliver  policies.  McCabe  v.  ^tna 
Ins.  Co.  9  N.  D.  19,  81  N.  W.  426,        47:  641 

100.  A  life  insurance  agent  has  no  implied 
authority  to  accept  as  payment  of  a  pre- 
mium on  a  policy  an  agreement  to  give  him 
credit  upon  his  individual  account,  which  he 
shall  trade  out  with  thfe  insured  in  the 
ordinary  course  of  business,  and  a  policy 
providing  that  it  shall  not  take  effect  until 
the  first  premium  is  paid  will  not  become 
effective  under  such  agreement,  no  credit 
being  actually  given  to  the  agent,  or  by 
him  to  the  company,  in  the  usual  course  of 
business.  Tomsecek  v.  Travelei-'s  Ins.  Co. 
113  Wis.  114,  88  N.  W.  1013,  57:  455 

101.  An  agent  having  general  authority 
to  solicit  applications  for  certificates  in  a 
mutual  benefit  association  connected  with 
a  particular  secret  society  has  authority  to 
take  applications  for  certificates  from  i)er- 
sons  not  members  of  the  society,  to  become 
binding  when  the  applicants  shall  become 
members.  Delaney  v.  Modern  Accident 
Club,  121   Iowa,  528,  97  N.  W.  91,     63:  003 

102.  Xo  recovery  of  his  commissions  can 
be  had  by  one  who  secures  applications  for 
insurance  at  a  time  when  he  has  not  com- 
plied with  the  statute  prohibiting,  under 
penalty,  the  soliciting  of  insurance  without 
a  license,  although  the  policies  are  not  is- 
sued until  after  the  license  is  procured,  and 
the  statute  does  not  expressly  prevent  re- 
covery of  the  commissions.  Black  v.  Secu- 
rity iviut.  L.  Asso.  95  Me.  35,  49  Atl.  51. 

54:  9,39 

103.  A  general  agent  of  an  insurance  com- 
pany can  modify  the  insurance  contract  or 
waive  a  condition  of  a  written  policy  by 
parol.  German  Ins.  Co.  v.  Gray,  43  Kan. 
497,  23  Pac.  637,  '  8:  70 

104.  Local  agents  have  no  implied  author- 
ity to  accept  or  waive  notice  of  loss  insured 
against,  although  they  have  authority  to  ac- 
cept applications,  fix  rates,  fill  up.  ot.iinter- 
-ign.  and  issue  policies,  and  collect  premi- 
ums. Ermcntrout  v.  Girard  F,  &  M.  Ins. 
f'o.  63  Minn.  305,  65  N.  W.  635.  .30:_.346 

105.  All  agent  authorized  to  issue  policies 
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binds  the  company  by  all  waivers,  represen- 
tations, or  other  acts  within  the  scope  or 
requirements  of  his  business,  unless  the  in- 
sured has  notice  of  the  limitation  of  his 
power.  Richard  v.  Springfield  F.  &  M.  Ins. 
Co.  114  La.  764,  38  So.  563,  69:  278 

106.  Within  the  scope  of  the  authority  of 
an  insurance  broker  to  procure  insurance 
his  principal  is  bound  by  whatever  he  may 
do,  to  the  same  extent  as  if  it  was  done  by 
the  principal  himself.  John  R.  Davis  Lum- 
ber Co.  V.  Hartford  F.  Ins.  Co.  95  Wis.  226, 
70  N.  W.  84,  37:  131 

107.  An  agreement  by  an  insurance  broker 
that  double  lines  of  insurance  shall  not  be 
taken  in  the  same  company  by  his  principal- 
is binding  on  the  principal, — especially 
where  the  principal,  after  knowledge  of  the 
facts,  insists  on  taking  the  benefit  of  the 
policy.  Id. 
Personal  liability. 

See  also  supra,  102;  infra,  907;  Principal  and 

Agent,  88. 
For  Editorial  Notes,  see  infra,  IX.  §§  3,  4. 

108.  A  statute  making  one  acting  for  an 
unlicensed  foreign  company,  corporation,  as- 
sociation, or  partnership  transacting  insur- 
ance business  in  the  state,  personally  liable 
for  the  amount  of  the  policy,  and  imposing 
a  penalty  upon  him,  is  separable  and  valid 
so  far  as  it  applies  to  the  agents  of  corpora- 
tions. Noble  V.  Mitchell,  100  Ala.  519,  14 
So.  581,  25:  238 
[Aff'd  by  the  Supreme  Court  of  the  United 
States  in  164  U.  S.  367,  41  L.  ed.  472,  17 
Sup.  Ct.  Rep.  110.] 

109.  The  fact  that  insurance  solicitors 
placed  a  risk  through  brokers  in  another 
state  without  knowing  what  company  took 
it  will  not  relieve  them  from  liability  under 
the  provisions  of  a  statute  authorizing  re- 
covery of  the  loss  from  persons  who  act  as 
agents  of  unlicensed  foreign  companies.    Id. 

110.  Authority  to  a  clerk  to  deliver  in- 
surance policies  does  not  include  the  de- 
livery of  policies  upon  which  the  clerk  has 
forged  his  principal's  signature,  so  as  to 
make  the  principal  responsible  for  the  act. 
Bradford  v.  Hanover  F.  Ins.  Co.  4^  u.  C  A. 
310,  102  Fed.  48,  49:530 

111.  An  insurance  agent  is  not  liable  to 
the  company  for  loss  on  a  risk  which  he  was 
forbidden  to  take,  where  the  policy  was 
issued  without  his  knowledge,  consent,  or 
ratification,  by  a  clerk  in  his  ofiice  who 
forged  his  name  to  it,  where  the  wrong  was 
not  committed  for  his  purposes,  and  he 
never  consented  to  profit  by  it.  *  Id. 

112.  An  insurance  agent  is  bound  to  reim- 
burse his  principal  for  money  paid  on  a 
policy  issued  against  its  express  orders,  al- 
though it  was  issued  by  a  subagent  without 
his  knowledge,  where  the  subagent  was  ap- 
pointed by  him,  and  given  access  to  the 
blank  policies  and  authority  to  write  insur- 
ance. Franklin  F.  Ins.  Co.  v.  Bradford.  201 
Pa.  32,  50  Atl.  286,  55 :  408 

113.  Merely  employing  and  retaining  a 
clerk  in  an  ini?urance  office,  without  any 
ground  for  suspecting  that  he  would  abuse 
any  confidence  reposed  in  him,  will  not 
estop  the  agent  from  repudiating  his  act  in 


forging  the  agent's  name  to  a  policy,  where 
he  was  given  no  authority  to  sign  the 
agent's  name,  and  the  agent  had  done  noth- 
ing to  make  it  appear  that  such  authority 
was  given  him.  Bradford  v.  Hanover  h. 
Ins.  Co.  43  C.  C.  A.  310,  102  Fed.  48,  49:  530 
Criminal   liability. 

114.  Under  111.  act  1869,  §  22,  making  it 
unlawful  for  any  agent  or  agents,  or  any 
other  person,  in  any  manner  to  aid  any  in- 
surance company  not  incorporated  in  the 
state  in  transacting  insurance  business 
within  the  state,  a  person  or  corporation  is 
liable  for  aiding  such  foreign  insurance 
company  in  the  transaction  of  insurance  busi- 
ness in  any  manner,  although  not  the  agent 
of  such  company  in  the  ordinary  sense  of 
the  term,  and  although  acting  under  a  con- 
tract with  the  insured  expressly  stating  that 
such  person  or  corporation  is  his  agent  only. 
People  V.  People's  Ins.  Exch.  126  111.  466,  18 
N.  E.  774,  2:  340 

115.  Persons  writing  insurance  with  indi- 
vidual liability  of  each  for  a  certain  part  of 
the  whole  undertaking  are  not  a  "company" 
within  the  meaning  of  Pa.  act  May  1,  1876, 
§  47,  declaring  it  to  be  a  misdemeanor  to  act 
as  an  agent  for  a  foreign  insurance  com- 
pany without  a  certificate  of  authority  from 
the  state.  Com.  v.  Reinoehl,  163  Pa.  287,  29 
Atl.  896,  •  25:  247 

116.  Provisions  of  a  statute  imposing  a 
penalty  upon  one  who  acts  as  insurance 
agent  for  a  principal  who  has  not  acquired 
a  certificate  of  permission  to  transact  busi- 
ness should  not  be  disregarded,  so  far  as 
they  are  made  to  apply  to  agents  of  individ- 
uals_  because  the  statutes  requiring  a  cer- 
tificate and  regulating  the  procedure  for 
procuring  it  apply  only  to  "companies,"  if 
such  statutes  are  made  by  subsequent  ones 
applicable  to  individuals  and  all  their  es- 
sential provisions  can  be  complied  with  by 
individuals.  State  v.  Stone,  118  Mo.  388,  24 
S.  W.  164,  25:243 

117.  Acting  as  agent  for  an  insurance 
company  which  has  no  certificate  of  author- 
ity, in  violation  of  N.  D.  Rev.  Codes,  §  3124, 
which  act  is  punishable  under  §  3131  by 
•fine,  is  within  N.  D.  Pen.  Code,  §  6802,  which 
makes  any  act  prohibited  by  law  and 
punishable  bv  fine,  a  crime.  Re  Hogan,  8 
N.  D.  301,  78  N.  W.  1051,  45:166 

118.  Although  there  is  no  statutory  au- 
thority for  the  Guarantee  and  Accident 
Lloyds,  which  is  a  voluntary  association, 
unincorporated,  to  transact  business  with- 
out a  license,  a  person  who  as  its  agent 
assists  it  in  doing  so  is  not  guilty  of  any 
ofl'ense  under  Ga.  act  Oct.  24,  1887,  to  regu- 
late the  business  of  insurance,  since  that 
act  applies  only  to  incorporated  companies. 
Fort  v.  State,  92  Ga.  8,  18  S.  E.  14,  "23:  86 
Subagents. 

Evidence    of   Custom   as    to,    see    Evidence, 

2170. 
See  also  supra,  110-113. 
For  Editorial  Notes,  see  infra,  IX.  §  4. 

119.  The  acts  of  clerks  or  employees  of 
insurance  agents,  to  whom  they  delegate  au- 
thority to  discharge  their  functions,  within 
the  scope  of  their  agency,  bind  the  insurer 
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to  the  same  extent  as  the  acts  of  the  agents. 
Goode  V.  Georgia  Home  Ins.  Co.  92  Va.  392, 
23  S.  E.  744,  30:  842 

120.  The  acts  of  clerks  of  insurance 
agents,  who  solicit  insurance,  make  out 
applications  and  policies,  and  generally  at- 
tend to  the  business  of  such  agents,  are  as 
binding  as  though  done  by  the  agents  them- 
selves. Steele  v.  German  Ins.  Co.  93  Mich. 
81,  53  N.  W.  514,  18:  85 

121.  A  clerk  exclusively  employed  on  be- 
half of  insurance  agents  as  a  solicitor,  al- 
though his  compensation  is  regulated  by  the 
applications  he  procures,  and  who  has  a 
desk  in  their  office  for  that  business,  is  a 
clerk  of  such  agents,  notice  to  whom  of 
other  insurance  on  property  insured  through 
him  operates  as  notice  to  the  company. 
Arff  V.  Star  F.  Ins.  Co.  125  N.  Y.  57,  25  N. 
E.  1073,  10:  609 

122.  A  provision  in  an  insurance  policy, 
that  "only  such  persons  as  shall  hold  the 
commission  of  this  company"  shall  be  con- 
sidered as  its  agents  in  any  transaction 
relating  to  the  insurance,  will  not  prevent 
the  employment  of  clerks  by  the  authorized 
agents  of  such  company,  who  may  act  in 
behalf  of  such  agents  and  bind  the  company 
in  the  proper  scope  of  their  employment. 

Id. 

123.  A  stipulation  in  a  contract  between 
a  general  insurance  agent  and  a  person  em- 
ployed to  solicit  insurance  and  collect  pre- 
miums for  the  company,  that  he  shall  not 
he  the  agent  of  the  company,  but  only  of 
the  general  agent  with  whom  he  makes  the 
contract,  is  ineffectual  to  relieve  the  com- 
pany from  liability  for  the  acts  of  such 
agent  within  the  scope  of  his  employment. 
Hall  V.  Union  C.  L.  Ins.  Co.  23  Wash.  610,  63 
Pac.  505,  51:,  288 

124.  An  insurance  company  is  liable  upon 
a  policy  properly  signed  and  delivered  by  a 
subagent  of  its  duly  authorized  agent,  al- 
though it  has  expressly  forbidden  the  agent 
to  insure  the  property  covered  by  the  policy, 
and  the  agent  has  no  knowledge  that  the 
policy  has  been  written  and  the  premium 
collected.  Franklin  F.  Ins.  Co.  v.  Bradford, 
201  Pa.  32,  50  Atl.  286,  55:  40» 


II.  Insurable  Interest. 
a.  In  Property. 

As  to   Ownership   of  Insured    Property,   see 

infra.  III.  e.  1,  b. 
Delegation  of  Power  as  to  Standard  Policy, 

see  Constitutional  Law.  217-219. 
Allegations  Showing  Interest,  see  Pleading. 

5.59. 
See  also  infra,  1324. 
For  Kditorial  Notes,  see  infra.  IX.   §§  7.  8. 

29. 

125.  A  persfin  lias  an  insurable  interest  in 
jiroperty  if  he  will  suffer  ))pcnniary  loss  by 
it-  di'Stniftiun.  Wainer  v.  Milford  'Slut.  F. 
ln<.  <:o.   ir)3  Ma^s.  335.  26  X.  K.  877,  II:  598 

126.  One  havin^c  an  oral  contract  for  real 


property  in  his  possession  has  an  insurable 
interest  therein, — especially  where  he  has 
fully  executed  the  contract  on  his  part  and 
paid  the  entire  purchase  money.  Id. 

127.  A  title  gives  an  insurable  interest 
where,  though  not  in  fee,  it  is  such  that  the 
owner  would  suffer  a  loss  or  damage  by  the 
destruction  of  the  premises.  Home  Ins.  Co. 
V.  Mendenhall,  104  111.  458,  45  N.  E.  1078, 

36:  374 

128.  An  heir  expectant  placed  in  posses- 
sion of  land  by  his  father,  who  bought  it 
for  him  and  who  tells  him  he  has  made  a 
will  devising  it  to  him,  has  an  insurable 
interest,  although  the  father  bought  the 
•land  at  a  master's  sale  in  partition,  and 
the  master's  deed  has  not  yet  been  issued 
to  him  because  the  time  for  confirmation 
of  the  report  has  not  elapsed.  Id. 

129.  A  mortgagor  against  whom  has  been 
rendered  a  decree  of  strict  foreclosure  has, 
before  the  expiration  of  the  period  of  re- 
demption, an  insurable  interest  in  the  land, 
so  that  a  policy  issued  to  him  will  not  be 
avoided  by  his  mere  omission  to  make 
known  the  decree,  where  there  is  no  fraud; 
but  the  insurable  interest  ends  at  the  ex- 
piration of  the  period  of  redemption,  and 
his  interest  in  the  premises  is  not  kept  alive 
by  a  verbal  promise,  without  consideration, 
made  after  the  expiration  of  such  period  by 
the  mortgagee,  to  sell  the  land  to  the  mort- 
gagor. Essex  Sav.  Bank  v.  Meriden  F.  Ins. 
Co.  57  Conn.  335,  17  Atl.  324,  4:  759 

130.  Where  the  destruction  of  the  prop- 
erty pledged  to  secure  the  debt  would  leave 
the  debt  still  unpaid,  the  debtor  in  posses- 
sion of  the  property  pledged  has  an  insur- 
able interest  therein,  and  the  measure  of 
his  loss  would  be  the  value  of  the  property 
burned,  which  otherwise  would  have  gone 
to  reduce  his  indebtedness.  Nussbaum  v. 
X^orthern  Ins.  Co.  37  Fed.  524,  1 :  704 

131.  A  man  has  an  insurable  interest  in 
buildings  on  land  purchased  and  paid  for 
by  him,  though  conveyed  to  his  wife,  where 
he  has  in  fact  possession  and  the  entire 
beneficial  use  of  the  premises,  and  is  the 
owner  of  all  the  personal  property  thereon, 
managing  the  place  on  his  own  account  and 
using  the  proceeds  to  support  the  family, 
while  there  is  an  understanding  between 
him  and  his  wife  that  she  will  convey  the 
land  to  him  at  his  request.  Horsch  v. 
Dwelling-House  Ins.  Co.  77  Wis.  4,  45  N.  W. 
945,  8:  806 

132.  A  husband  living  with  his  wife  in  a 
house  which  is  on  her  separate  estate  has 
no  insurable  interest  therein.  Tyree  v. 
Virginia  F.  &  M.  Ins.  Co.  55  W.  Va.  63,  48 
S.  E.  706,  66:  657 

133.  The  interest  of  a  widow  in  property 
insured  may  include  a  claim  against  the 
property  for  payment  oi  encumbrances,  al- 
though barred  by  statute.  The  insurer,  not 
being  a  creditor  of  the  estate  or  interested 
in  any  manner  in  the  property  itself,  cannot 
]ilead  the  statvitorv  bar  asrainst  such  claim. 
Hartford  F.  Ins.  Co.  V.  Haas,  87  Ky.  531,  9 
S.  W.  720.  2:  64 

134.  An  owner  has  an  insurable  interest 
to  the  extent  of  its  value,  in  a  building  in 
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process  of  construction  at  the  time  of  a  fire 
under  a  contract  requiring  the  delivery  of  a 
completed  building  within  a  specified  timft, 
not  yet  expired,  although  the  loss,  in  the 
absence  of  insurance,  would  fall  on  the  con- 
tractor, and  not  on  the  owner.  Foley  v. 
Manufacturers'  &  B.  F.  Ins.  Co.  152  N.  Y. 
131,  46  N.  E.  318,  43:  664 

135.  A  stockholder  in  a  corporation  has  an 
insurable  interest  in  specific  corporate  prop- 
erty, although  that  interest  does  not  amount 
to  an  estate,  either  legal  or  equitable,  in  the 
property  insured.  Riggs  v.  Commercial 
Mut.  Ins.  Co.  125  N.  Y.  7,  25  N.  E.  1058, 

10:  684 

136.  One  who  has  a  barge  chartered  by 
him  in  his  custody  and  possession  has  an  in- 
surable interest,  and  may  insure  it  in  his 
own  name,  not  only  for  his  own  protection, 
but  also  for  the  protection  of  the  owner. 
Murdock  v.  Franklin  Ins.  Co.  33  W.  Va.  407, 
10  S.  E.  777,  7:572 

137.  A  carriage  maker  having  in  his  pos- 
session a  carriage  belonging  to  a  customer 
for  repair  and  sale  on  the  customer's  ac- 
count may  insure  the  customer's  interest 
therein  by  a  policy  taken  in  his  own  name. 
Johnston  v.  Charles  Abresch  Co.  123  Wis. 
130,  101  N.  W.  395,  68:  934 

138.  A  simple  contract  creditor  has  an  in- 
surable interest  in  a  building  belonging  to 
the  estate  of  his  deceased  debtor,  which  may 
be  subjected  to  his  debt  because  the  personal 
property  is  insufficient  to  p&y  the  debts  of 
the  estate.  Creed  v.  Sun  Fire  Office,  101 
Ala.  522,  14  So.  323,  23:  177 

139.  An  attaching  creditor  as  well  as  a 
receiver  has  an  insurable  interest  in  the  at- 
tached property,  but  in  either  instance  the 
insurance  would  be  a  personal  contract  be- 
tween the  company  and  the  party  insuring, 
and,  unless  there  be  some  contract  or  trust 
relation  between  them,  in  the  event  of  loss 
the  insurance  money  collected  would  be- 
long to  each  in  his  individual  or  official 
right.  McLaughlin  v.  Park  City  Bank,  22 
Utah,  473,  63  Pac.  589,  54:  343 

b.  In  Life. 

Void  Consideration   for  Permission  by  One 

Without,  see  Contracts,  35. 
Following  Federal  Decision  as  to  Necessity 

of,  in  Assignee,  see  Courts,  527. 
See  also  infra.  579,  644,  679,   691-697,  711, 

754,  1168.  1215,  1216. 
For   Editorial   Notes,   see   infra,   IX.    §§    9- 

13,  37. 

140.  The  statute  of  14  Geo.  III.  chap.  48, 
prohibiting  life  insurance  in  favor  of  those 
who  have  no  insurable  interest  in  the  life 
insured,  was  never  in  force  in  Wisconsin. 
Hurd  V.  Doty,  86  Wis.  1,  56  N.  W.  371, 

21:  746 

141.  In  the  absence  of  any  insurable  inter- 
est of  the  beneficiary,  the  law  will  presume 
that  a  policy  was  taken  out  for  tlie  purpose 
of  a  wager  or  speculation.  United  Erothren 
Mut.  Aid  Soc.  V.  McDonald,  122  Pa.  324.  15 
Atl.  4.39,  1 :  238 

142.  A  life  insurance  policy  constitutes  a 


wagering  contract,  in  the  absence  of  any 
ties  of  blood  or  marriage  between  the  bene- 
ficiary and  the  person  whose  life  is  insured, 
or  of  some  contractual  relation  between 
them  by  reason  of  which  damage  may  result 
to  the  beneficiary  from  the  death  of  the 
other  party.  Trinity  College  v.  Travelers' 
Ins.  Co.  113  N.  C.  244,  18  S.  E.  175,      22:  291 

143.  Tc»  create  an  insurable  interest  in 
the  life  of  another,  there  must  be  a  reasona- 
ble ground,  founded  in  the  relations  of  the 
parties, — either  pecuniary,  or  of  blood,  or 
affinity, — to  expect  some  benefit  or  advan- 
tage from  the  continuance  of  his  life. 
United  Brethren  Mut.  Aid  Soc.  v.  McDonald. 
122  Pa.  324,  15  Atl.  439,  1 :  238 

144.  The  issue  of  a  policy  of  life  insurance 
to  one  who  has  no  interest  as  a  relative,  de- 
pendent, creditor,  or  otherwise,  in  the  life  of 
the  insured,  and  who  pays  the  premiums  for 
the  chance  of  recovering  upon  the  policy,  is 
against  public  policy,  and  the  contract  is 
void,  because  the  interest  of  the  holder  is 
to  shorten,  rather  than  to  lengthen,  the  life 
of  the  insured,  and  his  maintenance  of  the 
policy  is  of  the  nature  of  a  ,wager.  Gordon 
V.  Ware  Nat.  Bank,  132  Fed.  444,  65  C.  C.  A. 
580.  67 :  550 

145.  An  agreement  by  a  member  of  a 
building  and  loan  association  to  insure  his 
life  and  permit  the  policy  to  be  used  as 
collateral  security  for  a  loan  to  the  associa- 
tion is  void  as  against  public  policy.  Tate 
v.  Commercial  Bldg.  Asso.  97  Va.  74,  33  S. 
E.  382,  45:243 

146.  The  holder  of  a  purchase-money 
mortgage  has  no  insurable  interest  in  the 
life  of  the  wife  of  the  mortgagor,  who  did 
not  join  in  the  execution  of  the  mortgage 
debt.  Hinton  v.  Mutual  Reserve  Fund  Life 
Asso.  135  JJ.  C.  314,  47  S.  E.  474,        65:  161 

147.  A  college  supported  by  a  church  has 
no  insurable  interest  in  the  life  of  a  mem- 
ber of  that  church,  which  will  sustain  a 
policy  of  insurance  on  his  life  in  favor  of  the 
college,  although  the  college  paid  the  pre- 
miums, while  the  application  was  made  by 
the  person  whose  life  was  insured..  Trinity 
College  v.  Travelers'  Ins.  Co.  113  N.  C.  244, 
18  S.  E.  175,  22:  291 

148.  The  question  of  insurable  interest  un- 
der a  certificate  of  a  membership  insurance 
company  similar  to  por»cies  of  mutual  insur- 
ance companies  will  be  aetermined  under  the 
general  law  applicable  to  insurance  con- 
tracts, in  the  absence  of  any  restriction  on 
the  subject  in  the  certificate  or  in  the  char- 
ter, constitution,  or  by-laws  of  the  com- 
pany. Union  Fraternal  League  v.  Walton, 
109  Ga.  1,  34  S.  E.  317,  46:  424 

149.  The  want  of  insurable  interest  in 
the  beneficiary  of  a  life  insurance  policy 
will  not  make  the  policy  invalid  as  a  wager- 
ing or  speculative  one,  when  the  policy  is 
taken  by  the  person  whose  life  is  insured, 
and  is  kept  in  force  at  his  own  expense  for 
the  benefit  of  the  person  to  whom  he  make? 
it  payable.  Id 

150.  One  may  lawfully  insure  his  own 
life,  and  afterwards  assi<rn  the  policy  to 
another  having  no  insurable  interest,  if  done 
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in  good  faith,  and  not  by  way  of  cover  for 
a  wager  policy.  Chamoerlain  v.  Butler,  61 
Neb.  730,  86  N.  W.  481,  54:  338 

151.  The  designation  of  a  person  as  bene- 
ficiary in  a  life  insurance  policy,  who  has 
no  insurable  interest  in  the  life  of  the  per- 
son taking  out  the  policy,  does  not  render 
it  void;  but  such  person  may  be  treated 
as  an  assignee,  appointee,  or  trustee  to  re- 
ceive the  proceeds  for  whoever  may  be  law- 
fully entitled  to  enjoy  them.  Equitable  L. 
Assur.  Soc.  v.  Hazlewood,  75  Tex.  338,  12 
S.  W.  621,  7:  217 

152.  There  is  no  special  reason  for  limiting 
the  amount  for  which  a  policy  may  be  taken 
out,  when  the  insurance  is  obtained  by  a 
person  on  his  own  life  and  made  payable 
originally  or  by  assignment  to  another  hav- 
ing no,  or  only  a  limited,  insurable  interest 
in  his  life.  Id, 

153.  Naming  a  person  as  beneficiary  in  a 
mutual  benefit  certificate  does  not  make  her 
a  legatee,  within  the  meaning  of  a  statute 
permitting  such  certificates  to  be  issued  in 
favor  of  legatees.  Smith  v.  Supreme  Tent 
K.  of  M.  127  Iowa,  115,  102  N.  W.  830, 

69:  174 
Relative  or  dependent. 
See  also  infra,  171-173. 
For  Editorial  Notes,  see  infra,  IX.  §§  11,  12. 

154.  A  voluntary  benefit  association 
which,  by  the  contract,  is  given  power  to 
pass  on  claims,  is  not  guilty  of  fraud  in  re- 
jecting a  death  claim  on  the  ground  of  want 
of  interest  in  the  beneficiary,  although  at 
the  time  the  beneficiary  was  designated 
the  local  agent  assured  the  applicant  that 
the  beneficiary  was  a  "dependent"  within 
the  meaning  of  the  contract,  if  no  oppression 
or  bad  faith  in  the  ruling  of  the  association 
is  shown.  Hembeau  v.  Great  Camp  of  the 
K.  of  M.  101  Mich.  161,  59  N.  W.  417, 

49:  592 

155.  One  has  an  insurable  interest  in  the 
life  of  his  brother.  Equitable  L.  Assur.  Soc. 
v.  Hazlewood,  75  Tex.  338,  12  S.  W.  621, 

7:217 

156.  A  policy  taken  by  one  on  his  own 
life  for-  the  benefit  of  his  brother  is  not 
avoided  by  the  fact  that  the  premiums  are 
paid  bv  the  latter.  Fidelity  ]\fut.  L.  Asso. 
V.  JeflFords,  46  C.  C.  A.  377,  107  Fed.  402, 

53:  193 

157.  Under  a  statute  giving  a  woman  an 
insurable  interest  in  her  brother's  life,  a 
sister  who.  with  her  children,  is  living  with 
and  supported  by  her  brother,  is  entitled  to 
the  benefit  of  a  statute  permitting  him  as 
head  of  a  family  to  expend  a  certain  sum 
each  year  for  insurance  for  their  benefit 
free  from  the  claims  of  his  creditors.  Stern- 
berg V.  Levy,  159  Mo.  617,  60  S.  W.  1114, 

53 :  438 

158.  An  adult  son  has  not.  from  the  bare 
fact  of  relationship,  an  insvirable  interest 
in  the  life  of  his  father.  T-ife  Ins.  Clearins; 
Co.  V.  O'Xeill,  4.5  C.  C.  A.  r,41.  106  Fod.  800. 

54 :  225 

159.  The  existt'nee  of  a  law  iiii)iosin_2:  upon 
a  son  the  duty  of  support Iiil!'  liis  fathor  in 
case  the  lattor  lioconics  unalile  to  -uppnrt 
himself  gives  the   son  no  insurable  interest 


in  the  father's  life,  in  the  absence  of  any 
expenditures,  past  or  prospective,  towards 
such  support.  Id. 

160.  Ability  on  the  part  of  the  father  to 
support  his  adult  son  in  case  of  the  latter's 
inability  to  support  himself  is  necessary  to 
give  the  son  an  insurable  interest  in  the 
father's  life,  under  a  statute  imposing  upon 
fathers  the  duty  of  caring  for  their  indigent 
children.  id. 

161.  A  life  insurance  policy  payable  to  the 
son  of  the  insured  is  not  a  wager  policy, 
where  the  first  premium  was  paid  by  the  in- 
sured and  the  others  by  the  son,  who  had 
general  charge  of  the  business  of  the  in- 
sured and  forwarded  them  in  her  behalf. 
Heinlein  v.  Imperial  L.  Ins.  Co.  101  Mich. 
250,  59  N.  W.  615,  25:  627 

162.  The  assumption  of  parental  relations, 
all  hough  without  any  legal  obligation,  by  a 
man  who  sends  a  girl  to  school  and  pays 
her  expenses,  is  sufficient  to  give  her  an  in- 
surable interest  in  his  life,  so  as  to  sustain 
a  policy  which  he  procures  and  assigns  to 
her.  Carpenter  v.  United  States  L.  Ins.  Co. 
161  Pa.  9,  28  Atl.  943,  23:  571 

163.  An  illegitimate  child  is  not  a  child 
or  relative  of  her  father,  as  those  words  are 
used  in  a  statute  designating  the  persons 
who  may  be  beneficiaries  in  certificates  of 
mutual  benefit  associations.  Lavigne  v. 
Ligue  Des  Patriotes,  178  Mass.  25,  59  N.  E. 
674,  54:  814 

164.  No  relation  of  dependency  exists  be- 
tween an  illegitimate  child  of  a  married 
woman  and  her  putative  father,  so  as  to  en- 
title her  to  become  a  beneficiary  in  a  bene- 
fit certificate  issued  to  him,  under  a  stat- 
utory provision  as  to  "persons  dependent," 
where  he  merely  boards  with  her  mother, 
paying  his  board  when  able,  and  is  under 
no  legal  obligation  to  support  the  child.  Id. 

165.  A  woman  has  an  insurable  interest 
in  the  life  of  her  son-in-law  where  they  are 
living  together  as  one  family,  keeping  a 
boarding  house,  and  dividing  the  profits  be- 
tween them,  so  that  she  may  collect  a  policy 
on  his  life  the  premiums  upon  which  she 
has  paid.  Adams  v.  Reed,  18  Ky.  L.  Rep. 
858,  38  S.  W.  420,  35:  692 

166.  A  stepson  has  no  insurable  interest 
in  the  life  of  his  stepfather.  United  Breth- 
ren Mut.  Aid  Soc.  V.  McDonald,  122  Pa.  324, 
15  Atl.  439,  1:  238 

167.  A  "stepfather"  is  a  relative  who 
may  be  made  the  beneficiary  in  a  benefi- 
ciary certificate,  under  a  statute  which  lim- 
its this  right  to  the  "husband,  wife,  relative, 
legal  representative,  heir,  or  legatee,"  of  the 
member.  Simcoke  v.  Grand  Lodge,  A.  0.  U. 
W.  84  Iowa,  383,  51  N.  W.  8,  15:  114 

168.  The  words  "related  to,"  in  a  statute 
permitting  persons  related  to  a  member  of  a 
i)enefit  society  to  be  named  as  beneficiaries, 
include  relatives  by  affinity  as  well  as  by 
blood.  Bennett  v.  Van  Riper,  47  X.  -T.  Eo. 
.)G3.  22  Atl.  1055,  14:  342 

169.  A  niece  of  a  former  wife  of  a  man 
is  not  a  relative  of  his  child  by  a  subse- 
quent one.  within  the  meaning  of  a  statute 
perniittiiiu  certificatos  of  mutual  benefit 
societies  to  be  taken  in   favor  of  relatives. 
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Smith  V.  Supreme  Tent  K.  of  M.  127  Iowa, 
llo.  102  X.  W.  830,  69:  174 

AfSanced  wife. 
For  Editorial  Notes,  see  infra,  IX.  §  9. 

170.  A  woman  has  an  insurable  interest 
in  the  life  of  a  man  whom  she  is  engaged  to 
marry.  Opitz  v.  Karel,  118  Wis.  527-  »5  X. 
W.  948,  52:  982 

171.  A  woman  engaged  to  marry  a  man  is 
a  person  "dependent  upon"  him,  under  Mass. 
Acts  1882,  chap.  195.  §  2,  and  therefore  may 
be  made  the  beneficiary  in  a  benefit  certifi- 
cate payable  on  his  death  where  he  regu- 
larly gives  her  money,  under  a  promise  to 
do  so,  toward  her  support  on  account  of  a 
change  in  her  employment  at  his  request, 
whereby  she  earns  less  wages  than  before, 
and  requires  the  money  he  gives  her  to 
enable  her  to  live  as  she  had  been  accus- 
tomed to  do.  McCarthy  v.  New  England 
Order  of  Protection,  153  Mass.  314,  26  N.  E. 
866,  11 :  144 

172.  A  man's  affianced  wife  is  not,  as  mat- 
ter of  law,  dependent  on  him  within  the 
meaning  of  a  charter  or  statutory  provision 
as  to  beneficiaries  of  a  mutual  benefit  so- 
ciety; but  whether  so  dependent  or  not  is  to 
be  determined  from  the  facts  of  the  case. 
Alexander  v.  Parker,  144  111.  355,  33  N.  E. 
183,  19:  187 

173.  Occasional  presents  to  an  affianced 
wife,  consisting  chiefly  of  a  cloak,  dresses, 
and  bonnet,  besides  $5  in  money  at  one  time 
for  Chrisi^Tias,  do  not  show  that  she  is  de- 
pendent on  the  giver,  within  the  meaning  of 
the  charter  of  a  mutual  benefit  society^  so 
as  to  entitle  her  to  benefits  in  case  of  his 
death.  Id. 
Creditor. 

Question  for  Jury  as  to  Wagering  Nature 

of  Policy,  see  Trial,  519. 
See  also  infra,  1205,  1215. 
For  Editorial  Xotes,  see  infra,  IX.  §  9. 

174.  A  creditor  has  an  insurable  interest 
in  the  life  of  his  debtor.  Rittler  v.  Smith, 
70  Md.  261,  16  Atl.  890,  2:  844 

175.  A  creditor  has  an  insurable  interest 
in  the  life  of  his  debtor,  and  the  issue  or 
pledge  of  a  policy  upon  his  life  as  collateral 
security  for  the  payment  of  his  debt  is 
valid.  "Gordon  v.  Ware  Nat.  Bank,  132  Fed. 
444,  65  C.  C.  A.  580,  67:  550 

176.  A  creditor  may  lawfully  take  out  a 
policy  on  the  life  of  his  debtor  in  an  amount 
sufficient  to  cover  the  debt,  with  interest 
thereon,  and  the  cost  of  the  insurance,  with 
interest  thereon  during  the  period  of  the  ex- 
pectancy of  life  of  the  insured,  according  to 
the  Carlisle  tables,  and  may  retain  the  full 
proceeds  of  the  policy  regardless  of  the 
time  of  the  debtor's  death.  Ulrich  v. 
Reinoehl,  143  Pa.  238,  13:  433 

177.  The  insurable  interest  of  a  creditor 
in  the  life  of  his  debtor  is  limited  to  the 
amount  of  the  indebtedness,  although  that 
may  include  the  cost  of  taking  out  and 
keeping  up  the  insurance,  if  made  a  charge 
against  the  debtor  or  his  estate,  or  upon  the 
proceeds  of  the  policy  when  collected.  Ex- 
change Bank  v.  Loh,'l04  Ga.  446,  31  S.  E. 
459,  44:  372 


III.  The  Policy  or  Contract. 
a.  In  GeneraL 

Contract  for  Life  Annuity  by  Insurance 
Company,  see  Annuities,  8-10. 

Guaranty  of  Honesty  of  Employees  or  Cor- 
porate Officers,  see  Bonds,  II.  b. 

Law  Governing  Use  of  Application  as  Evi- 
dence, see  Conflict  of  Laws,  359. 

Admissibility  in  Evidence  of  Application 
for  Policy,  see  Evidence,  1023. 

Infant  not  Bound  by,  see  Infants,  61,  62. 

Enforcing  by  Injunction,  Provisions  as  to 
Standard  Policy,  see  Injunction,  348, 
349. 

Allegation  as  to  What  Constitutes  Con- 
tract, see  Pleading,  44. 

Admission  of  Issuance  of  Benefit  Certif- 
icate, see  Pleading,  110,  111. 

Contract  with  Railroad  Relief  Association, 
see  Railroad  Relief  Associations,  1. 

Breach  of  Agreement  to  Procure,  see  Con- 
tracts, 732,  748-750. 

Covenant  to  Etfect,  see  Mortgage,  49,  86. 

Defense  to  Bailee's  Breach  of  Contract  to 
Procure,  see  Payment,  5. 

Pleading  in  Action  for  Breach  of  Contract 
to  Issue  Policy,  see  Pleading,  292. 

Specific  Enforcement  of  Contract  to  Insure, 
see  Specific  Performance,  57-59. 

See  also  infra,  319. 

For  Editorial  Notes,  see  infra,  IX.  §§  14-18. 

178.  That  an  insurance  policy  is  renew- 
able from  quarter  to  qiiarter,  instead  of  be- 
ing for  a  period  of  years  upon  condition  of 
payment  of  premiums,  does  not  withdraw  it 
from  the  operation  of  the  ordinary  rules  ap- 
plicable to  life  insurance  contracts.  Goodwin 
v.  Provident  Sav.  L.  Assur.  Soc.  97  Iowa, 
226,  66  X\  W.  157,  32:  473 

179.  A  policy  of  life  insurance  is  a  chose 
in  action,  even  before  the  death  of  the  in- 
sured. Steele  v.  Gatlin,  115  Ga.  929,  42  S. 
E.  253,  59:  129 

Jfi?.  A  provision  of  an  insurance  policy  to 
the  effect  that  "none  of  its  terms  can  be 
modified  nor  any  forfeiture  under  it  waived 
save  by  an  agreement  in  writing  signed  by 
the  president  or  secretary  of  the  company" 
never  became  binding  or  effective  on  the  as- 
sured, who  made  his  contract  with  the  gen- 
eral agent  and  manager  of  the  insurance 
company  within  the  state  before  the  policy 
was  written,  when  he  did  not  assent  to 
this  provision,  had  no  knowledge  of  it,  and 
was  not  informed  that  the  policy  to  be  is- 
sued would  contain  any  such  provision.  Cole 
V.  Union  C.  L.  Ins.  Co.  22  Wash.  26,  60  Pac. 
68,  47:201 

181.  Mere  failure  to  reply  to  a  letter  con- 
taining a  slip  to  be  pasted  to  a  policy  of  in- 
surance, and  which  deals  with  a  matter  al- 
ready embraced  in  the  contract,  will  not 
make  the  slip  binding  on  the  insured,  in  the 
absence  of  anything  to  show  that  the  in- 
surer was  injured  by  the  silence.  Shakman 
V.  United  States  Credit  System  Co.  92  Wis. 
:56C.  66  X.  W.  .r28.  .32:  383 

182.  A  biiiding  slip  containing  a  memoran- 
dum to  identify  the  parties  to  a  contract 
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of  insurance,  the  subject-matter,  and  the 
principal  terms,  "to  be  binding  until  policy 
is  delivered,"  is  a  contract  for  temporary  in- 
surance subject  to  the  conditions  contained 
in  the  ordinary  policy  in  use  by  the  com- 
pany. Lipman  v.  Niagara  F.  Ins.  Co.  121  N. 
Y.  454,  24  N.  E.  699,  8:  719 

183.  When  nothing  is  said  in  the  negotia- 
tions for  insurance  about  special  rates  of 
insurance,  or  special  conditions  of  the  policy, 
it  will  be  presumed  that  those  which  are 
usual  and  customary  were  intended.  Newark 
Mach.  Co.  V.  Kenton  Ins.  Co.  50  Ohio  St. 
549,  35  N.  E.  1060,  22:  768 

184.  The  attachment  to  an  insurance  pol- 
icy of  a  copy  of  the  application,  followed  by 
the  word  "signed."  but  without  the  signa- 
ture of  the  applicant,  does  not  entitle  the 
company  to  rely  on  any  part  of  such  appli- 
cation, under  Iowa  Acts  18th  Gen.  Assem. 
chap.  211,  §  2,  providing  that  all  insurance 
companies  shall,  on  the  issue  of  any  policy 
attach  thereto  "a  true  copy"  of  any  applica- 
tion, and  that  if  it  neglects  to  do  so  it  shall 
be  forever  precluded  from  pleading,  alleging, 
or  proving  such  application  or  any  part 
thereof.  Seiler  v.  Economic  L.  Asso.  105 
Iowa,  87,  74  N.  W.  941,  43:  537 
Validity  generally. 

See  also  supra,  9,  16-21,  26;  infra,  644,  678, 

679,   1355,   1356. 
For  Editorial  Notes,  s«e  infra,  IX.  §§  16-18. 

185.  A  contract  written  to  insure  against 
a  capital  conviction  in  the  established  courts 
of  competent  jurisdiction,  in  the  event  that 
such  conviction  is  unjust  and  unwarranted 
by  the  evidence,  is  void  as  being  against 
public  policy.  Burt  v.  Union  C.  L.  Ins.  Co. 
44  C.  C.  A.  548,  105  Fed.  419,  59:  393 

186.  Insurance  on  merchandise  kept  for 
an  illegal  business,  such  as  a  stock  of  drugs 
and  liquors  kept  by  a  dealer  who  does  not 
have  the  permit  required  by  law  to  sell 
them,  is  not  void  as  against  public  policy. 
Erb  v.  German-American  Ins.  Co.  98  Iowa, 
606,  67  N.  W.  583,  40:  845 

187.  A  policy  of  life  insurance  issued  on 
the  life  of  a  minor,  payable  to  him  if  living 
at  maturity,  and  his  executors,  adminis- 
trators, or  assigns  in  case  of  death  before 
maturity,  is  not  absolutely  void  nor  are 
notes  given  by  him  for  premiums  void,  al- 
though the  insured  has  power  to  elect  to 
avoid  both  on  arriving  at  majority;  nor  is 
his  written  assignment  of  such  policy  dur- 
ing minority  necessarily  void.  Union  C.  L. 
Ins.  Co.  V.  Hilliard,  Gs' Ohio  St.  478,  59  N. 
E.  230,  53:  462 

188.  The  validity  of  a  policy  or  certificate 
constituting  a  contract  between  a  benefit 
society  and  a  member  thereof  is  not  de- 
stroyed by  the  adoption  of  some  impracti- 
cable scheme  for  tlie  execution  of  the  con- 
tract.    Failev  v.  Fee.  83  ^\d.  83,  34  Atl.  839, 

32:  311 

Constitution,  rules,  and  by-laws. 

(Jenoral  I'rovisioiis  in  and  Chantres  of  Con- 
st ilution.  l'>y-la\v>.  otf..  of  RfiU'fit  So- 
ciety,   sec    rifiu'volcril     Societies.    HI. 

See   also'  inn-a,   :!-21.   iVl-2.   (ii^tl    (1-29.   978. 


For  Editorial  Notes,  see  infra,  IX.  §§  22,  39, 
40. 

189.  Members  of  a  mutual  insurance  com- 
pany are  presumed  to  know  the  provisions 
of  its  articles  of  incorporation  and  by-laws. 
Corey  v.  Sherman,  96  Iowa,  114,  60  N.  W. 
232,  64  N.  W.  828,  32:  490 

190.  The  application,  constitution,  and  by- 
laws of  a  fraternal  and  beneficial  order  be- 
come a  part  of  a  contract  of  an  applicant  as 
though  actually  appearing  therein,  where 
the  application  provides  that  it,  as  well  as 
the  constitution  and  by-laws  of  the  order, 
shall  form  the  basis  of  the  contract.  Mc- 
Lendon  v.  Sovereign  Camp  of  Woodmen  of 
the  World,  106  Tenn.  695,  64  S.  W.  36, 

52:  444 

191.  An  accident  insurance  policy  is  not 
within  Pa.  act  May  11,  1881,  providing  that 
no  application,  constitution,  or  by-laws  re- 
ferred to  in  a  life  or  fire  insurance  policy 
shall  be  received  in  evidence  or  considered 
part  of  the  policy  or  contract  unless  cor- 
rect copies  are  contained  or  attached  to  the 
policy.  Standard  L.  &  A.  Ins.  Co.  v.  Carroll, 
30  C.  C.  A.  253,  58  U.  S.  App.  76,  86  Fed. 
567,  41 :  194 

192.  A  certificate  of  membership  and  the 
application  therefor,  which  provide  against 
liability  in  case  of  death  by  suicide,  con- 
stitute a  contract  between  the  parties  pre- 
vailing over  by-laws  of  the  association 
which  do  not  authorize  such  limitation  upon 
liability.  McCoy  v.  Northwestern  MUt. 
Rel.  Asso.  92  Wis.  577,  66  N.  W.  697, 

47:  681 

193.  A  provision  in  the  certificate  of  mem- 
bership in  a  benefit  society  as  to  the  time 
of  payment  will  control  a  different  pro- 
vision in  a  by-law,  where  the  charter  pro- 
vides for  payment  as  provided  either  by 
the  by-laws  or  certificate.  Failey  v.  Fee, 
83  Md.  83,  34  Atl.  839,  32:  311 

194.  A  certificate  of  a  benevolent  order 
providing  that  it  shall  be  void  if  the  mem- 
ber die  by  his  own  hand,  unless  he  is  in- 
sane, though  made  on  an  application  stating 
that  it  is  subject  to  all  the  provisions  of  the 
constitution,  is  not  controlled  by  a  constitu- 
tional provision  that  there  shall  be  a  con- 
dition in  every  certificate  making  it  void 
if  the  member  die  by  his  own  hand  "whether 
sane  or  insane,"  since  this  is  not  a  general 
provision  of  the  constitution  or  by-laws 
making  all  certificates  void  if  the  insured 
shall  commit  suicide,  but  specifically  relates 
to  those  certificates  of  which  that  condition 
shall  be  made  a  part,  or,  if  it  is  a  general 
provision,  it  will  not  apply  as  against  one 
who  was  misled  by  the  failure  of  the  of- 
ticers  to  insert  the  condition  in  his  contract. 
Sovereign  Camp,  W.  0.  W.  v.  Fraley,  94 
Tex.  200,  59  S.  W.  879,  51 :  898 

195.  The  holder  of  a  benefit  certificate 
who  agrees  to  be  bound  by  all  laws  of  the 
order  "'now  in  force  or  that  may  hereafter 
he  enacted"  will  be  subject  to  a  subsequent 
rule  regularly  passed,  destroying  liability 
oil  certificates  in  case  of  the  suicide  of  their 
h'Iders.  Supreme  Lodee  K.  of  P.  v.  la 
Mall  a.  9.-)  Tenn.  1.57,  31  S.  W.  493.         30:  8"8 

190.  The  adoption  of  a  by-law  by  a  mu- 
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tual  benefit  society  relieving  itself  from  lia- 
bility for  death  benefits  in  cases  of  suicide 
applies  to  existing  members  who  have 
agreed  to  be  bound  by  all  rules  that  may  be 
enacted,  since  there  is  no  vested  right  to  in- 
surance covering  such  a  risk,  and  the  agree- 
ment that  the  insured  shall  not  intention- 
ally cause  his  own  death  is  a  fundamental, 
though  unexpressed  part  of  the  original  con- 
tract. Shipman  v.  Protected  Home  Circle, 
174  N.  Y.  398,  67  N.  E.  83,  63:  347 

197.  The  adoption  of  a  new  article  of  in- 
corporation by  a  mutual  benefit  association, 
making  certificates  void  where  the  holders 
engage  in  extra-hazardous  occupations,  does 
not  become  part  of  the  contract  with  a 
member  to  whom  a  certificate  had  been 
previously  issued,  or  destroy  a  right  which 
he  previously  had  to  change  his  occupation 
without  making  his  certificate  void.  Hobbs 
V.  Iowa  Mut.  Ben.  Asso.  82  Iowa,  107,  47 
N.  W.  983,  11:299 

198.  An  agreement  by  the  holder  of  a 
mutual  benefit  certificate  to  be  governed  by 
by-laws  subsequently  enacted  does  not  auth- 
orize the  reduction  of  the  benefit  called  for 
by  his  certificate,  after  he  has  for  years 
paid  assessments  on  its  original  value.  Gaut 
V.  Supreme  Council  A.  L.  of  H.  107  Tenn. 
603,  64  S.  W.  1070,  55:  465 

199.  A  change  and  amendment  of  a  by- 
law of  a  beneficial  insurance  association, 
which  makes  each  member  subject  to  sus- 
pension on  failure  to  pay  the  amount  of 
each  assessment  levied  on  the  last  day  of 
each  month,  and  provides  that  notice  of  the 
assessments  shall  be  at  the  option  of  each 
subordinate  lodge,  is  unreasonable  and  in- 
valid as  to  one  who  became  a  member 
when  the  by-laws  entitled  him  to  written  or 
printed  notice,  on  the  first  day  of  each 
month,  of  the  assessments  and  levies  for 
the  preceding  month;  and,  if  he  has  no 
knowledge  of  the  assessments,  it  is  immate- 
rial that  the  subordinate  lodge  has,  by  a  by- 
law, designated  a  newspaper  for  the  publish- 
ing of  such  notices,  and  that  a  copy  con- 
taining the  notice  has  been  mailed  to  him. 
Thibert  v.  Supreme  Lodge  K.  of  H.  78 
Minn.  448,  81  N.  W.  220,  47:  136 
On  agent's  property. 

See  also  infra,  214,  215. 

200.  A  policy  of  insurance  issued  by  an 
insurance  agent  of  his  own  motion  to  him- 
self as  receiver  of  the  property  insured  is 
invalid  by  reason  of  his  occupying  inconsis- 
tent positions,  unless  the  insurance  company 
consents  to  the  policy.  Wildberger  v.  Hart- 
ford F.  Ins.  Co.  72  Miss.  338,  17  So.  282, 

28:  220 

201.  A  binding  contract  by  an  insurance 
company,  insuring  its  agent's  property,  is 
not  made  by  his  writing  the  policy,  entering 
it  on  his  register,  and  making  out  a  report 
of  it  to  the  company,  if  the  property  is  de- 
stroyed before  the  company  receives  the  re- 
port, which  it  refuses  to  approve.  Zimmer- 
mann  v.  Dwelliiiij  House  Tns.  Co.  110  ^Mieh. 
399,  68  X.  W.  215.  33:  608 

202.  Instructions  by  a  general  to  a  local 
insurance  agent,  who  signifies  liis  desire  to 
write  a  policy  on  his  own  property,  to  write 

L.E,.A;  Dig.— 107. 


it  in  the  usual  way,  are  not  sufficient  to 
make  a  contract  binding  on  the  company  if 
no  notification  is  given  to  it  that  the  policy 
has  been  written,  although  the  custom  is 
for  agents  to  insure  their  own  property.  Id. 
Oral  contract. 

Specific   Enforcement  of,   see   Specific   Per- 
formance, 47. 
See  also  infra,  208,  908. 
For  Editorial  Notes,  see  infra,  IX.  §  15. 

203.  A  valid  contract  of  insurance  may  be 
made  by  parol,  when  not  forbidden  by  stat- 
ute or  a  provision  of  the  company's  charter 
which  has  been  brought  to  the  knowledge 
of  the  other  contracting  party;  and,  aa  in 
other  cases  of  parol  contracts,  the  assent  of 
the  parties  to  the  terms  of  the  agreement 
may  be  shown  by  their  acts  and  the  attend- 
ing circumstances,  as  well  as  by  the  words 
they  have  employed.  Newark  Mach.  Co.  v. 
Kenton  Ins.  Co.  50  Ohio  St.  549,  35  N.  E. 
1060,  22:  768 

204.  The  value  of  property  destroyed  by 
fire  after  an  oral  contract  to  insure  it,  but 
before  the  issuance  of  a  policy  thereon,  can- 
not be  recovered  as  damages  for  breach  of 
agreement  to  issue  the  policy,  where  the 
the  failure  to  deliver  the  policy  did  not  cause 
any  damage  to  the  insured,  since  the  oral 
agreement  constituted  a  binding  contract 
of  insurance  which  could  be  enforced  against 
the  insurer  except  for  the  failure  of  the  in- 
sured to  comply  with  the  conditions  con- 
tained in  the  standard  policy  of  insurance, 
which  were  by  law  made  a  part  of  the  con- 
tract. Hicks  v.  British  America  Assur.  Co. 
162  N.  Y.  284,  56  N.  E.  743,  48:  424 
Renewal. 

Opinion  Evidence  as  to  Proposed  Length  of 

Term,  see  Evidence,  1358. 
Evidence  as  to  Agreement  for,  see  Evidence, 

2094. 
See  also  supra,  178;   infra,  645,  646. 

205.  No  present  contract  of  insurance 
which  will  support  an  action  to  recover  for  a 
loss  is  shown  by  evidence  that,  shortly  be- 
fore the  expiration  of  a  former  policy,  plain- 
tiff instructed  his  cashier,  who  was  also  the 
insurer's  agent,  to  renew  the  policy  when  it 
expired,  which  the  agent  promised  but  neg- 
lected to  do.  Idaho  Forwarding  Co.  v.  Fire- 
man's Fund  Ins.  Co.  8  Utah,  41   29  Pac.  826, 

17:586 

206.  An  extension  or  renewal  of  a  policy 
of  insurance  under  an  option  of  the  holder 
is  not  effected  on  the  insurer's  refusal  to 
renew  witliout  payment  or  tender  of  the 
premium.  Boston  &  A.  R.  Co.  v.  Mercantile 
Trust  &  D.  Co.  82  Md.  535,  34  Atl.  778, 

38:  97 

207.  A  contract  of  an  insurance  agent  to 
keep  the  property  of  another  person  covered 
by  insurance  in  a  certain  company,  and  re- 
new all  policies  therein  as  they  expire  so 
that  imne  of  the  property  shall  become  un- 
insured by  mere  expiration  of  the  policy,  is 
not  valid,  because  it  would  impose  a  double 
agency  and  inconsistent  duties  upon  him. 
Ramspeck  v.  Pattillo.  104  Ga.  772,  30  S.  E. 
962,  42:  197 

208.  A  parol  contract  by  an  agent  of  a 
foreign  insurance  company  for  the  renewal 
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of  a  policy  which  had  been  originally  is- 
sued by  him  will  be  deemed  to  have  been 
made  by  him  in  his  representative  capacity, 
when  he  was  authorized  to  issue  renewals. 
McCabe  v.  ^tna  Ins.  Co.  9  N.  D.  19,  81  N. 
W.  426,  47:641 

209.  A  preliminary  contract  to  insure 
property  or  renew  insurance  thereon  is  not 
within  the  provisions  of  the  policies  of  the 
insurer    respecting    renewals,    waivers,    etc. 

Id. 
Acceptance  of  risk. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
67. 

210.  A  marine  policy  providing  that  no 
risk  shall  attach  to  it  until  the  amount 
and  description  of  the  same  shall  be  ap- 
proved and  indorsed  thereon  by  the  insurer 
is  not  changed  into  an  open  and  unrestrict- 
ed policy  covering  all  property  which  the  as- 
sured elects  to  report,  even  after  notice  of 
loss,  by  the  adoption  of  an  agreement  flxing 
a  uniform  premium  the  supplying  of  the  as- 
sured with  blanks  on  Avhich  to  report  risks, 
and  the  custom,  extending  over  a  long  per- 
iod of  years,  of  reporting  risks  by  the  as- 
sured, when  convenient,  in  due  course  of 
business  after  departure  of  the  vessel,  and 
the  uniform  acceptance  of  tne  risks  by  the 
insurer.  Delaware  Tns.  Co.  v.  S.  S.  White 
Dental  Mfg.  Co.  48  C.  C.  A.  382,  109  Fed. 
334,  65:  387 

211.  The  indorsement  by  the  clerk  of  an 
insurance  company  of  a  slip  of  paper  notify- 
ing the  company  of  a  shipment  to  be  cov- 
ered by  an  open  marine  policy  in  the  usual 
way  with  the  amount  of  the  premium  and 
the  check  mark  indicating  its  readiness  for 
entry  in  the  books,  will  not  show  an  ac- 
ceptance of  the  risk  in  the  face  of  its  pos- 
itive rejection  by  the  officers  of  the  company 
MS  soon  as  they  learned  that  it  was  on  prop- 
erty already  lost,  of  which  the  assured  is 
notified  witliout  delay.  Id. 

212.  That  the  rate  of  premium  has  not 
l)een  paid  or  fixed  will  not  prevent  the  com- 
mencement of  a  valid  contract  of  insurance 
where  there  is  a  generally  understood  rate 
on  that  class  of  risks  and  the  usual  course 
of  business  between  the  parties  has  been  for 
llie  agent  to  collect  the  premiums  at  his 
convenience  after  the  issuance  of  the  poli- 
cies, ^lichiiran  Pipe  Co.  v.  Michigan  F.  &  M. 
Ins.  Co.  n2':\Iich.  482.  52  X.  W'.    1070. 

20:  277 

213.  A  contract  of  life  insurance  is  con- 
-ummatf'il  upon  the  unconditional  written 
acceptance  of  tlie  application  for  insurance 
liy  the  company  to  which  >ncli  application 
made.  New  Vrnk  L.  Ins.  Co.  v.  r.alicnck. 
1(14  Ca.  07.  ;iO  S.   K.  •27:?.  42:  88 

214.  An  insiiraiicc  policy  written  by  an 
aL'^ent  on  nis  (jwii  pi-npiM-ty  is  not  binding 
until  it  i-  apprnvcd  liv  tlic  in-iircr,  Ziinincv- 
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of  premium,  does  not  make  the  mere  is- 
suance by  the  local  agent  of  a  policy  on  his 
own  goods,  at  a  subsequent  time,  constitute 
a  binding  contract  when  it  has  not  been 
accepted  by  tne  insurer,  although  there  may 
be  a  custom  among  such  agents  to  write  pol- 
icies on  their  own  property  by  making  a 
memorandum  of  the  risk,  including  it  in 
their  daily  i  eport  and  spreading  it  on  an  in- 
surance register.  Id. 
Delivery  and  acceptance  of  policy. 

216.  Actual  delivery  of  an  insurance  pol- 
icy to  the  insured  is  not  essential  to  the  va- 
lidity of  a  contract  of  life  insurance,  unless 
expressly  made  so  by  the  terms  of  the  con- 
tract. New  York  L.  Ins.  Co.  v.  Babcock, 
104  Ga.  67,  30  S.  E.  273,  42:  88 

217.  No  recovery  can  be  had  against  a 
fraternal  and  beneficial  order  on  the  death 
of  an  applicant  before  the  delivery  to  him 
of  the  benefit  certificate,  where  the  delivery 
thereof  to  him  while  in  good  health  was, 
by  the  terms  of  the  application,  certificate, 
constitution,  and  by-laws,  a  condition  pre- 
cedent to  its  taking  eff'ect.  McLendon  v.  Sov- 
ereign Camp  of  Woodmen  of  the  World,  106 

lenn.  695.  64  S.  W.  36,  52:  444 

218.  Mere  delay  in  executing  and  deliv- 
ering a  benefit  certificate,  during  which  the 
applicant  dies,  will  not  give  any  right  of 
recovery  on  the  certificate,  where  the  terms 
of  the  contract  prevent  it  from  taking  ef- 
fect until  its  delivery  to  the  applicant  in 
good  health,  the  delay  is  not  unreasonable 
or  caused  by  bad  faith,  and  there  is  no  time 
prescribed  within  which  the  delivery  shall 
be  made.  Id. 

219.  Until  delivery  of  a  policy  or  payment 
of  premium  there  is  no  contract  of  insur- 
ance, in  the  absence  of  any  oral  agreement 
for  insurance  prior  to  the  policy,  although 
the  insured,  who  had  previously  made  an 
application,  has  been  notified  by  the  insur- 
ance agent  that  a  policy  is  ready  for  him. 
Wainer  v.  Milford  Mut.  F.  Ins.  Co.  153  Mass. 
3.35.  26  N.  E.   877.  11:  598 

220.  A  contract  for  present  insurance  is 
not  made  by  an  applicant  who  gives  his 
note  for  the  first  premium  in  consideration 
that  a  policy  shall  be  issued,  where  his 
examination  is  to  be  made  in' the  future, 
and  he  expressly  stipulates  that  the  note 
shall  not  be  negotiated  until  the  policy  has 
been  delivered  and  accepted.  Summers  ▼. 
Mutual  L.  Ins.  Co.  12  Wyo.  369,  75  Pac. 
937,  66:  812 

221.  Delivering  a  policy  on  an  agreement 
for  future  payment  of  the  premium  makes 
it  efTective  immediately,  although  the  pre- 
mium is  not  paid.  Dailey  v.  Preferred  Ma- 
>onic  :Mut.  Acci.  Asso.  102  Mich.  289,  57  N. 
W.  184,  60  X.  W.  694.  26:  171 

222.  Mailing  an  accident  insurance  policy 
to  the  insured  constitutes  a  delivery,  al- 
ilinimh  it  does  not  reach  him  before  his 
dcatn.  .  Id. 

22:i.  An  application  to  an  insurance  agent 
representing  several  companies  for  a  certain 
aiiiouiit  of  insurance  on  specified  property, 
I  hi'  anient  to  -elect  the  companies  and  dis- 
tribute the  risk,  and  his  agreement  so  to  do 
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and  give  the  insurance,  constitute  a  valid 
contract  of  insurance  with  each  company  as 
soon  as  its  policy  is  signed,  although  the 
policies  are  not  delivered  until  after  the 
property  is  destroyed  by  fire,  since  in  dis- 
tributing the  risk  the  agent  acts  for  the  as- 
sured. Michigan  Pipe  Co.  v.  Michigan  F.  & 
M.  Ins.  Co.  92  Mich.  482,  52  N.  W.  1070, 

20:277 

224.  Where  the  Supreme  Lodge  of  the 
Knights  of  Honor  sends  a  benefit  certificate 
properly  signed  and  sealed  to  a  subordi- 
nate lodge,  for  a  person  who  has  applied  for 
membership,  been  balloted  for,  elected,  and 
had  a  degree  conferred  upon  him,  and  has 
paid  his  fees  and  passed  a  medical  exami- 
nation which  has  been  approved,  the  con- 
tract relations  between  him  and  the  supreme 
lodge  are  complete,  although  the  subordi- 
nate lodge  has  not  delivered  to  him  the 
certificate.  Lorscher  v.  Supreme  Lodge  K. 
of  H.  72  Mich.  316,  40  N.  W.  545,       2:  206 

225.  The  receipt  by  an  Insurance  agent  of 
a  policy  to  be  unconditionally  delivered  by 
him  to  the  applicant  is,  in  law,  tantamount 
to  a  delivery  to  the  insured,  although  the 
agent  never  parts  with  possession  of  the  pol- 
icy, and  although  its  delivery  to  the  appli- 
cant is,  by  contract,  made  essential  to  its 
validity.  New  York  L.  Ins.  Co.  v.  Bab- 
cock,  104  Ga.  67,  30  S.  E.  273,  42:  88 

226.  When  the  terms  of  an  executed  pol- 
icy have  been  unconditionally  accepted  by 
the  insured,  and  it  uas  tuereafter  been 
treated  as  in  force  by  the  parties,  its  deliv- 
ery will  be  regarded  as  complete,  though  it 
remain  in  the  hands  of  the  insurer's  agent. 
Newark  Mach.  Co.  v.  Kenton  Ins.  Co.  50 
Ohio  St.  549,  35  N.  E.  1060,  22:768 

227.  An  insured  who  accepts  a  policy  in- 
corporating the  provisions  of  another  pol- 
icy as  part  of  the  contract  is  bound  by 
such  provisions,  although  the  policy  re- 
ferred to  is  in  possession  of  the  insurer,  and 
is  never  seen  by  the  insured,  who  knows 
nothing  of  its  terms.  Conner  v.  Manchester 
Assur.  Co.  65  C.  C.  A.  127,  130  Fed.  743, 

70:  106 

228.  The  acceptance,  by  a  member  of  a 
mutual  benefit  association,  of  a  certificate 
issued  for  him  and  in  accordance  with  his 
directions,  will  be  presumed,  although  he 
never  signed  the  blank  form  of  acceptance 
printed  upon  its  face,  where  it  does  not  ap- 
pear that  such  signature  was  made  in  the 
slightest  degree  a  requisite  for  showing  ac- 
ceptance. Luhrs  V.  Luhrs,  123  N.  Y.  367, 
25  N.  E.  388,  9:534 

229.  The  receipt  of  insurance  policies  un- 
der a  written  agreement  that  they  shall  be 
returned  if  policies  held  by  the  insured  in 
other  companies  should  not  be  surrendered 
on  terms  satisfactory  to  him,  is  an  accept- 
ance of  the  policies  only  upon  a  condition 
precedent,  and  no  valid  contract  is  thereby 
created  until  the  condition  is  complied  with. 
Whether  the  agent  of  the  company  had 
power  to  make  such  conditional  delivery  or 
not  is  immatorial,  as.  if  he  had  not,  the 
result  wnuld  still  be  that  no  contract  was 

llariiickell  v.  New  York  L.  Ins.  Co. 


Ill  X.  V.  390,  18  N.  E.  632, 


2:  150 


230.  A  false  statement  by  an  insurance 
agent,  that  the  policies  of  a  rival  company 
did  not  contain  a  certain  clause,  will  not 
justify  the  insured  in  refusing  to  receive 
his  policy,  where  he  has  subsequently  made 
an  application  therefor,  after  having  been 
furnished  with  a  blank  policy  which  he  re- 
tained about  ten  days,  and  having  been  re- 
quested by  the  agent  to  compare  it  with 
that  used  by  the  other  company.  Ameri- 
can Steam  Boiler  Ins.  Co.  v.  Wilder,  39  Minn. 
350,  40  N.  W.  252,  1:  671 
Loan  on  policy. 

See  also  infra,  250. 

231.  An  insured  is  not  entitled  to  a  loan 
on  his  policy,  under  a  provision  therein 
for  a  loan  upon  it,  after  he  is  in  default  in 
the  payment  of  a  premium  or  premium  note, 
where  such  default  works  a  forfeiture  of 
the  policy  by  its  terms  and  conditions,  un- 
less such  default  is  waived  by  the  company. 
Union  C.  L.  Ins.  Co.  v.  Buxer,  62  Ohio  St. 
385,  57  N.  E.  66,  49:  73't 

b.  Reformation;    Eescission. 

Federal  Jurisdiction  of  Suit  of  Reformed 
Policy,  see  Courts,  371. 

Measure  of  Damages  for  Wrongful  Termina- 
tion, see  Damages,  94. 

Time  to  Move  to  Transfer  Action  for,  to 
Ordinary  Docket,  see  Equity,  48. 

Limitation  of  Action  to  Reform,  see  Limita- 
tion of  Actions,  231. 

Reformation  of  Contracts  Generally,  see 
Reformation  of  Instruments. 

Service  of  Writ  in  Action  to  Reform  Pol- 
icy, see  Writ  and  Process,  9. 

For  Editorial  Notes,  see  infra,  IX.  §  20. 

232.  A  mutual  benefit  certificate  may  be 
reformed,  after  the  death  of  the  member,  to 
make  the  benefit  payable  to  his  administra- 
tor, where,  by  the  mutual  misapprehension 
of  the  legal  effect  of  the  language  used,  it 
failed  to  make  the  benefit  so  payalfle,  as  the 
parties  intended.  Eastman  v.  Provident 
Mut.  R.  Asso.  65  N.  H.  176,  18  Atl.  745, 

5:  712 

233.  A  policy  of  insurance  cannot  be  re- 
formed to  cover  the  interests  of  children  of 
the  insured,  merely  because  she  supposed 
she  was  insuring  their  interests  as  well  as 
her  own,  when  nothing  was  said  at  the  time 
of  the  insurance  as  to  the  nature  and  extent 
of  the  interest  insured.  Hartford  F.  Ins. 
Co.  V.  Haas,  87  Ky.  531,  9  S.  W.  720,  2:  64 

234.  A  policy  issued  by  mistake  to  a  man 
who  had  no  title  to  the  premises  insured, 
which  were  owned  by  his  wife,  will  be  re- 
formed and  enforced  in  her  favor,  where  the 
agent  who  issued  it,  and  Avho  was  wholly 
relied  upon  by  the  insured  to  have  the 
papers  in  proper  form  knew  the  facts  as 
to  the  title.  German  F.  Ins.  Co.  v.  Gueck. 
130  111.   345,  23  N.  E.   112,  6:  835 

235.  An  insurance  policy  may  be  reformed 
by  correcting  a  mutual  mistake  in  the  de- 
scription of  the  premises.  Id. 

236.  Testimony  of  mortgagees  who  had 
taken  the  mortgage  for  purchase  money  on 
a  sale  of  insured  property,  that  on  making 
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an  indorsement  assigning  the  policy  making 
the  loss  payable  to  them,  they  requested 
the  agent  to  put  the  policy  in  a  shape  that 
would  fully  protect  them,  and  he  agreed  to 
do  so,  and  said,  after  making  the  indorse- 
ment, that  he  had  insured  them,  and  not 
the  mortgagor, — is  insufficient,  especially 
when  disputed  by  the  agent,  to  warrant  a 
reformation  of  the  contract  of  indorsement 
so  as  to  make  a  separate  independent  con- 
tract of  insurance  with  them,  which  would 
not  be  affected  by  the  mortgagor's  breach 
of  the  conditions  contained  in  the  policy. 
Meiswinkel  v.  St.  Paul,  F.  &  M.  Ins.  Co.  75 
Wis.  147,  43  N.  W.  669,  6:  200 

237.  An  accident  insurance  company  has 
power,  after  the  occurrence  of  an  accident 
under  a  policy  in  which  the  occupation  of 
the  insured  was  incorrectly  described,  to 
substitute  a  corrected  policy  therefor,  and 
render  itself  liable  thereunder  for  such  pre- 
vious accident.  Ford  v.  United  States  Mut. 
Accident  Relief  Co.  148  Mass.  153,  19  N.  E. 
169,  1:700 

238.  A  policy  of  insurance  issued  to  an 
agent  insuring  his  principal's  property  can- 
not be  modified  by  him  and  the  company 
by  parol,  so  as  to  exclude  such  property, 
after  the  contract  has  been  ratified  by  the 
principal.  Johnston  v.  Charles  Abrerch  Co. 
123  Wis.  130,  101  N.  W.  395,  68:  934 

239.  It  is  not  necessary  that  a  policy  mia- 
describing  the  place  where  the  property  in- 
sured is  situated  shall  De  reformed  before 
bringing  an  action  upon  it,  where  the  mis- 
take was  that  of  the  agent  who  examined 
the  property  and  knew  its  situation,  and 
where  the  assured  continually  resided  on 
the  premises  during  the  entire  time  covered 
by  the  policy.  State  Ins.  Co.  v.  Schreck, 
27  Neb.  527,  43  N.  W.  340,  6:  524 
Rescission. 

Rescission  of  Infant's  Contract,  see  Infants, 

77. 
See  also  infra,  246-249,  265. 
For  Editorial  Notes,  see  infra,  IX.  §  20.  ^ 

240.  A  policy  of  insurance  may  be  rescind- 
ed by  the  insured  on  discovery  of  misrep- 
resentations in  the  application,  made  with- 
out his  knowledge  by  the  agent  of  the  in- 
surer, although  the  latter  would  be  bound 
by  the  policy  if  it  were  not  rescinded.  Mich- 
igan Mut.  L  Ins.  Co.  V.  Reed,  84  Mich.  524, 
47  N.  W.  1106,  13:  349 

241.  Breach  of  the  contract  of  a  mutual 
benefit  society  by  arbitrary  reduction  of 
the  amounts  of  outstanding  certificates  is 
not  a  continiiing  one,  so  as  to  entitle  a  cer- 
tificate holder  to  elect  to  treat  the  contract 
as  rescinded  at  any  time  before  the  time 
set  for  performance.  Supreme  Council  A. 
L.  of  H.  V.  Lippincntt,  67  C.  C.  A.  650,  134 
Fed.  824.  69:  803 

242.  An  election  to  treat  the  original  con- 
tract as  still  in  force,  ii]>on  notification  of 
reduction  in  the  amount  ~  of  ccrtifir'ates  in 
a  mutual  lioncfit  snoicty.  ai|!icrf<l  to  for  two 
years  and  live  Jiioiiths.  is  imt  ,-uhioct  to 
change,  so  as  to  ]ioiniit  a  r-oi'i  ificate  holder 
to  treat  the  contract  as  rescinilnl.  and  sue 
for  assessments  paid.    ■  Id. 


c.  Cancelation;   Surrender;   Paid-Up  Policy. 

Relief  from  Compromise,  of  Claim  for  In- 
surance, see  Compromise  and  Settle- 
ment, 18. 

Jurisdiction  of  Action  to  Cancel  Receipt 
Renewing  Lapsed  Policy,  S'ee  Equity,  60. 

Transfer  of  Action  to  Aid  Equity  where 
Answer  Demands  Cancelation,  see 
Equity,  77. 

Estoppel  as  to  Surrender,  see  Estoppel,  162. 

Power  of  Guardian  in  Socage  to  Surrender 
Policy,  see  Guardian  and  Ward,  8. 

Conversion  by  Procuring  Surrender  of  Pol- 
icy from  Guardian,  see  Trover,  8. 

See  also  infra,  600,  666. 

For  Editorial  Notes,  see  infra,  IX.  §§  20,  21. 

243.  Provisions  for  cancelation  in  an  in- 
surance policy  must  be  strictly  followed  to 
effect  that  result.  John  R.  Davis  Lumber 
Co.  V.  Hartford  F.  Ins.  Co.  95  Wis.  226, 
70  N.  W.  84,  37:  131 

244.  An  agent  to  procure  insurance  is  not, 
by  virtue  of  such  agency,  made  agent  of 
the  insured  for  the  purpose  of  canceling 
the  policy.  Quong  Tue  Sing  v.  Anglo-Ne- 
vada Assur.  Corp.  86  Cal.  566,  25  Pac.  58, 

10:  144 

245.  Cancelation  of  a  policy  of  marine  in- 
surance by  agreement  of  the  parties,  and 
the  return  of  the  pro  rata  unearned  pre- 
minum,  will  not  exempt  the  insurer  from  la- 
bility for  loss  which  has  previously  oc- 
curred while  the  policy  was  in  force.  Dun- 
can V.  New  York  Mut.  Ins.  Co.  138  N.  Y.  88, 
33  N.  E.  730,  20:  386 

246.  Ignorance  of  the  loss  of  an  insured 
vessel  at  the  time  the  policy  thereon  is  can- 
celed, and  a  supposition  that  she  has  reached 
her  port  of  destination,  constitute  such  a 
mistake  of  fact  as  will  entitle  the  insured 
to  have  such  cancelation  set  aside.  Id. 

247.  A  mutual  mistake  in  supposing  a 
person  whose  life  was  insured  to  be  still 
alive  is  ground  for  setting  aside  a  contract 
by  which  the  insurance  policy  was  surren- 
dered for  a  paid-up  policy  in  order  to  avoid 
further  payment  of  burdensome  premiums. 
Riegel  v.  American  L.  Ins.  Co.  140  Pa.  193 
21  Atl.  392,  11:  857 
Same  v.  Same,  153  Pa.  134,  25  Atl.  1070, 

19:  166 

248.  An  infant's  surrender  of  a  policy  on 
his  life  for  a  cash  value,  fairly  made  with- 
out undue  influence,  cannot  be  avoided  by 
his  administrator  and  the  insurance  contract 
enforced,  although  the  infant  did  not  re- 
ceive the  whole  amount  to  which  the  con- 
tract entitled  him.  Pippen  v.  Mutual  Ben. 
L.  Ins.  Co.  130  N.  C.  23,  40  S.  E.  822, 

57 :  505 

249.  A  surrender  of  an  insurance  policy 
to  the  insurer  for  its  cash  value  is  not  a 
sale  which  can  be  disaffirmed  by  the  ad- 
ministrator of  the  insured  on  the  ground  of 
the  latter's  infancy,  but  it  is  merely  a  re- 
scission of  the  contract.  Id. 

250.  A  contract  by  which  an  insurance 
I  company  loaning  money  on  the  security 
'  of   a   paid-up    policy   issued   by   it   may,   at 
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its  option,  require  a  surrender  of  the  pol- 
icy for  its  cash  value  upon  default  in  pay- 
ment of  the  loan  or  interest  thereon,  is  void. 
New  York  L.  Ins.  Co.  v.  Curry,  115  Ky. 
100,  72  S.  W.  736,  61 :  268 

Notice, 

251.  The  cancelation  of  an  insurance  pol- 
icy which  provides  that  it  may  be  termi- 
nated on  notice  is  effected  eo  instanti  on 
notice  given  in  good  faith  by  the  insurer, 
if  no  premium  has  been  paid.  Lipman  v. 
Niagara  F.  Ins.  Co.  121  ]S.  Y.  454,  24  N.  E. 
699,  8:  719 

252.  A  notice  to  cancel  a  policy  must  be 
unequivocal  when  it  has  a  stipulation  for  a 
specified  notice.  Clark  v.  Insurance  Co.  of 
N.  A.  89  Me.  26,  35  Atl.  1008,  35:  276 

253.  A  provision  in  an  insurance  policy, 
that  it  may  be  canceled  by  notice  and  repay- 
ment of  unearned  premiums,  is  in  the  na- 
ture of  a  continuing  irrevocable  otfer  by  the 
insured,  which,  when  accepted  according  to 
its  terms,  terminates  the  policy  from  the 
date  of  such  acceptance ;  but  such  acceptance 
is  necessary  to  efiFect  a  cancelation,  in  the 
absence  of  further  action  on  the  part  of  the 
insured.  John  R.  Davis  Lumber  Co.  v. 
Hartford  F.  Ins.  Co.  95  Wis.  226,  70  N.  W. 
84,  37:  131 

254.  If  an  insurance  company,  upon  learn- 
ing that  an  insured  has  taken  a  double  line 
of  insurance  with  it,  contrary  to  his  agree- 
ment not  to  do  so,  immediately  tenders  back 
the  premium,  and  demands  a  return  of  the 
later  policy,  and  maintains  that  position 
consistently,  the  policy  cannot  be  enforced 
for  a  loss  which  occurred  after  its  date  and 
before  the  fact  of  the  double  line  of  insur- 
ance was  discovered  and  the  notification  of 
the  intention  not  to  be  bound  by  the  con- 
tract given.  Id. 

255.  A  notice  to  brokers  is  a  good  notice 
of  a  cancelation  of  insurance  obtained  by 
them,  where  it  is  subject  to  a  condition  that 
it  may  be  terminated  by  notice  to  the  "per- 
son who  procured  the  insurance."  Lipman 
V.  Niagara  F.  Ins.  Co.  121  N.  Y.  454,  24  N. 
E.  699,  8:  719 

256.  Service  of  notice  of  cancelation  of  an 
insurance  policy,  upon  the  broker  who  pro- 
cured it,  after  the  policy  has  been  delivered 
and  the  broker's  connection  with  the  trans- 
action as  agent  to  procure  it  has  ceased,  is 
not  sufficient  to  bind  the  principal.  John  R. 
Davis  Lumber  Co.  v.  Hartford  F.  Ins.  Co. 
95  Wis.  226,  70  N.  W.  84,  37:  131 

257.  Cancelation  of  a  policy  of  insurance 
is  not  effected  by  a  letter  from  the  insurer 
to  an  agent  directing  him  to  cancel  it  and 
his  directing  a  clerk  to  make  a  new  policy 
in  another  company  and  his  own  entry 
of  the  new  insurance  in  a  daily  report  which 
was  not  actually  mailed  while  the  new  pol- 
icy was  not  actually  written  or  the  insured 
notified  of  any  change  or  intention  to  can- 
cel the  policy  until  after  the  loss  had  oc- 
curred. Clark  v.  Insurance  Co.  of  N.  A.  89 
Me.  26,  35  Atl.  1008,  35:  276 

258.  An  exehansre  of  policies  to  which  an 
insured  person  reluctantly  aprces  after  a 
loss  on  an  insurance  that  it  will  be  all  ripht 
and  that  he  will  be  protected,  when  he  still 


insists  that  the  original  insurer  is  liable, 
does  not  ratify  the  unauthorized  act  of  an 
insurance  agent  in  attempting  to  transfer 
the  risk  without  notice  to  the  insured,  when 
he  had  not  written  the  new  policy  until 
after  the  loss.  Id. 

259.  An  attempt  to  transfer  a  risk  from  a 
company  which  has  refused  to  carry  it,  to 
another  company,  made  by  an  insurance 
agent  without  the  Consent  of  the  assured, 
after  the  agent  had  placed  the  risk  in  the 
former  company  under  a  general  request  for 
insurance,  without  specifying  any  company, 
is  not  effectual  when  the  five  days'  motice 
of  a  cancelation  of  the  first  policy  stipu- 
lated for  therein  was  not  given.  Id. 

260.  No  cancelation  of  an  insurance  pol- 
icy was  eflfected  by  the  act  of  the  agent, 
upon  notice  from  the  company  to  cancel  the 
policy,  in  writing  and  placing  in  his  safe, 
without  the  knowledge  of  the  insured,  a 
new  policy  in  another  company,  debiting 
the  latter  company  and  crediting  the  former 
one  with  the  premium  paid,  and  writing 
across  his  register  of  the  old  policy  the  wora, 
"Canceled,"  where  the  original  policy  pro- 
vided that  it  could  be  canceled  by  the  com- 
pany only  by  a  return  of  the  unearned  pre- 
mium after  a  notice  of  five  days;  and  a  sur- 
render of  the  original  policy  by  the  insured, 
and  acceptance  of  the  new  one,  after  the  in- 
sured building  had  been  burned,  upon  the 
agent's  representation  that  the  company  in 
which  he  had  written  the  second  policy  was 
liable,  did  not  release  or  avoid  the  claim  of 
the  insured  on  the  old  policy.  Phenix  Ins. 
Co.  v.  Kerr,  64  C.  C.  A.  251,  129  Fed.  723, 

66:  569 

261.  The  surrender  of  a  policy,  with  a  re- 
quest that  it  be  terminated,  operates  ipso 
facto  as  a  cancelation,  where  the  policy  pro- 
vides that  the  "insurance  may  be  terminated 
at  any  time  at  the  request  of  the  assured." 
Crown  Point  Iron  Co.  v.  .^tna  Ins.  Co.  127 
N.  Y.  608,  28  N.  E.  653,  14:  147 

262.  Mailing  a  letter  inclosing  policies  for 
cancelation  will  effect  such  cancelation  only 
when  it  is  actually  received  by  the  insurer 
or  his  representative;  and  the  policies  will 
be  binding  in  case  of  loss  while  the  letter 
is  in  the  mails.  Id. 
Return  of  unearned  premium. 

Infant's  Right  to  Recover  Premiums  Paid 
on  Surrendering  Policy,  see  Infants,  79. 

Presumption  as  to,  on  Appeal,  see  Appeal 
and  Error,  409. 

See  also  supra.  245,  253,  254;  infra,  639, 
678,  682,  1366. 

263.  A  return  or  tender  of  unearned  pre- 
miums is  necessary  in  order  to  effect  a  can- 
celation of  an  insurance  policy  providing 
that  it  may  be  canceled  "by  giving  five  days' 
notice,"  and  also  that  "the  unearned  pre- 
mium shall  be  returned  on  surrender  of  this 
policy."  Tisdell  v.  New  Hampshire  F.  Ins. 
Co.  155  X.  Y.  163,  49  N.  E.  664.  40:  765 

264.  Notice  that  an  unearned  premium  will 
be  returned,  and  holding  the  amount  sub- 
ject to  the  call  of  the  insured,  does  not  sat- 
isfy the  obliiration  of  an  insurer  to  return 
the  premium  as  a  condition  of  canceling  the 
policy.  Id. 
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265.  A  tender  of  unearned  premium  upon 
an  insurance  policy,  and  demand  for  sur- 
render of  the  policy,  made  for  the  purpose 
of  rescission  of  the  contract  from  the  begin- 
ning, and  refused  upon  that  ground,  is  not 
a  sufficient  tender  to  effect  a  cancelation  un- 
der the  terms  of  the  policy.  John  R.  Davis 
Lumber  Co.  v.  Hartford  F.  Ins.  Co.  95  Wis. 
226,  70  N.  W.  84,  37:  131 

266.  A  tender  of  a  part  only  of  th?  un- 
earned premium,  together  with  a  policy  of 
insurance  in  another  company  representing 
the  remainder  of  such  premium,  is  not  suf- 
ficient to  terminate  a  policy  of  insurance 
which  provides  for  its  own  termination  up- 
on the  refunding  or  tendering  back  to  the 
insured  of  a  ratable  proportion  of  the  pre- 
mium for  the  unexpired  term  of  the  policy. 
Quong  Tue  Sing  v.  Anglo-Nevada  Assur, 
Corp.  86  Cal.  566,  25  Pac.  58,  10:  144 

267.  To  render  a  tender  of  the  unearned 
premium  to  an  alleged  agent  of  the  in- 
sured effective  for  the  purpose  of  termina- 
ting a  policy  of  insurance,  which  provides 
that  it  may  be  terminated  by  refunding  a 
ratable  proportion  of  the  premium  for  the 
unexpired  term  of  the  policy,  it  must  be 
shown  that  the  one  to  whom  the  tender  was 
made  was  at  the  time  the  authorized  agent 
of  the  insured  for  the  purpose  of  the  can- 
celation of  the  policy,  or  that  the  act  was 
subsequently  ratified  by  the  insured.         Id. 

268.  A  policy  is  not  canceled  by  returning 
to  a  broker  who  was  not  authorized  to  act 
for  the  insured  part  of  the  unearned  pre- 
mium in  cash,  and  also  giving  him  a  new 
policy  in  another  company,  the  premium  of 
which  is  equal  to  the  remainder  of  such 
premium,  where  the  insured  refuses  to  ac- 
cept such  money  from  the  broker,  and  takes 
the  policy  only  on  the  erroneous  statement 
of  the  broker  that  the  original  policy  was 
of  no  effect,  but  with  orders  to  the  broker 
to  cancel  such  new  policy  as  soon  as  he 
could  procure  another  for  the  whole  amount 
of  the  original.  The  action  of  the  insured 
(lia  not  ratify  the  act  of  the  broker  in  ac- 
cepting the  new  policy  in  part  payment  of 
thf  unearned  premium.  Id. 
Paid-up  policy. 

Condition    Precedent    to    Action    to    Obtain, 

see  Action  or  Suit,  22. 
See  also  supra.  247;  infra.  276-278,  568,  618, 

1214. 
For  Editorial  Xotes.  see  infra.  IX.  §  34. 

269.  The  riglit  to  a  paid-up  policy  after  a 
default  causing  a  forfeiture  of  insurance  ac- 
cording to  the  term?  of  the  contract,  which 
also  provides  that  a  paid-up  policy  may  be 
had  on  surrendering  the  orio-inal  policy 
within  six  months  after  default  and  satis- 
fying all  indebtedness,  is  lost  by  failure  to 
make  such  surrender  and  satisfaction  within 
the  time  limited.  Xortlnvestern  ^lut.  L.  Ins. 
Co.  V.  P.arbour.  92  Kv,  427,  17  S.  W.  796. 

15:  44!t 

270.  The  ripht  to  a  paid-up  life  iiolicy  un- 
der Mo.  Pev.  '^tat.  1S7!1.  S  r)9S4.  after  two 
full  annual  [ircininiii-  have  liccn  ])aifl.  is  coti- 
iliiinncd  nil  a  dt'iiiaiiil  iliei'ct'dr  within  sixty 
days    after    the    unpaid    premium    becomes 


due.    Cravens  v.  New  York  L.  Ins.  Co.  148 
Mo.  583,  50  S.  W.  519,  53:  305 

271.  The  limitation  on  the  forfeiture  of 
life  insurance  policies,  made  by  Mo.  Rev. 
Stat.  1879,  §  5983,  after  two  annual  pre- 
miums have  been  paid,  cannot  be  waived  by 
provisions  of  the  contract.  Id. 

272.  An  unconditional  commutation  to 
nonforfeitable  paid-up  life  insurance,  which 
will,  under  Mo.  Rev.  Stat.  1879,  §  5986,  ex- 
empt a  policy  from  'he  provisions  of  the 
three  preceding  sections  providing  for  non- 
forfeitable and  paid-up  policies,  is  not  pro- 
vided for  by  a  policy  which  provides  for  it 
only  in  case  of  a  demand  within  six  months 
after  default  in  the  payment  of  the  pre- 
mium. Id. 

273.  A  provision  in  an  insurance  policy  for 
the  issuance  of  a  paid-up  policy  for  such 
amount  as  the  reserve  will  purchase  "upon 
surrender  of  this  policy  within  six  months" 
after  lapse  for  nonpayment  of  premiums 
does  not  make  time  of  the  essence  of  the 
contract,  but,  the  consideration  having  been 
paid,  the  insured  is  entitled  to  the  policy, 
although  he  does  not  apply  therefor  until 
nearly  five  years  after  making  default. 
Manhattan  L.  Ins.  Co.  v.  Patterson,  109  Ky. 
624,  60  S.  W.  383,  53:378 

274.  One  insured  under  a  policy  entitling 
him  to  a  paid-up  policy  in  proportion  to  the 
premiums  paid,  after  payment  of  three  an- 
nual premiums,  provided  he  surrenders  the 
policy  before  making  default  or  within  six 
months  after  default  in  the  payment  of  pre- 
miums, is  entitled  to  a  paid-up  policy  after 
making  three  payments  although  the  origi- 
nal policy  is  not  surrendered  or  a  demand 
made  for  the  paid-up  policy  within  the  six 
months  after  default  if  such  demand  is 
made  during  his  lifetime.  Mutual  L.  Ins. 
Co.  V.  Jarboe,  102  Ky.  80,  42  S.  W.  1097, 

39:  504 

275.  A  condition  in  a  life  insurance  policy 
to  the  effect  that  "in  case  of  default  for  non- 
payment of  premium  after  three  years,  and 
no  legal  surrender  having  been  made,  the 
insured  having  paid  at  maturity  all  notes 
given  for  premium,  then  this  poucy  shall, 
without  surrender,  but  upon  payment  of  all 
outstanding  premium  notes,  become  a  paid- 
up  term  policy  without  change  of  terms  or 
conditions,"  requires  the  payment  of  all  out- 
standing premium  notes,  though  given  after 
three  annual  premiums  have  been  paid,  and 
is  a  condition  precedent  to  such  policy  be- 
coming a  paid-up  term  policv.  Union  C.  L. 
Ins.  Co.  v.  Buxer,  62  Ohio  St.  385,  57  N.  E. 
66,  49:  737 
Extended  insurance. 

(  onflict  of  Laws  as  to,  see  Conflict  of  Laws, 

77. 
For  Editorial  Notes,  see  infra,  IX.  §  34. 

276.  Surrender  of  the  right  to  extended 
insurance  for  the  term  earned  by  the  pre- 
miums paid  is  not  effected  by  the  execu- 
tion of,  and  failure  to  pay,  a  premium  note, 
a  clause  in  which  provides  that  such  failure 
^hall  work  a  forfeiture  of  the  policy,  "ex- 
cept as  to  the  right  to  a  surrender  value 
nv  paid-up  policy,  which  may  be  provided  in 
the  policy,"  where  the  policy  provides,  imder 
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the  head  of  surrender  values,  for  either  a 
paid-up  policy  or  extended  insurance,  and 
states  that,  in  case  of  a  failure  to  demand 
a  paid-up  policy  within  six  months  after 
default,  the  policy  will  be  extended  without 
request  or  demand  for  the  time  specified  in 
the  schedule  annexed.  Drury  v.  New  York 
L.  Ins.  Co.  115  Ky.  681,  74  S.  W.  663, 

61:  714 

277.  A  proviso  in  a  statute  governing  the 
adjustment  of  claims  upon  life-insurance 
policies  forfeited  for  nonpayment  of  pre- 
miums, that  "in  no  instance  shall  a  policy 
be  forfeited  .  .  .  after  the  payment  of 
three  annual  premiums  thereon;"  but  in  all 
such  instances  "the  holder  of  such  policy 
shall  be  entitled  to  paid-up  insurance"  the 
value  of  which  shall  be  equal  to  that  pro- 
vided in  another  section  of  the  statute, — 
does  not  give  a  right  to  extend  temporary 
insurance,  although  the  section  referred  to 
provides  for  the  ascertainment  of  a  pre- 
mium which  may  be  used  to  obtain  tempo- 
rary insurance  for  the  full  amount  of  the 
policv.  Nichols  v.  Mutual  Life  Ins.  Co.  176 
Mo.  355,  75  S.  W.  664,  62:  657 

278.  A  provision  for  paid-up  insurance, 
in  a  statute  governing  the  adjustment  of 
claims  upon  policies  forfeited  for  nonpay- 
ment of  premiums,  will  not  be  construed 
by  the  court  to  mean  paid-up  temporary 
insurance  for  the  full  amount  of  the  policy. 

Id. 

d.  Construction. 

1.  Of  Policies  on  Property. 

Forfeiture  Clause,  see  infra,  586,  588. 

As  to  Risks  and  Causes  of  Loss,  see  infra, 

VI.  b,  1. 
Custom  as  to  what  Constitutes  a  "Building" 

or  "Risk,"  see  Custom,  16. 
Parol  Evidence  as  to,  see  Evidence,  1080. 
See  also  infra,  322. 
For  Editorial  Notes,  see  infra,  IX.  §  22. 

279.  An  insurance  contract  is  a  personal 
one  between  insured  and  insurer.  Farmers' 
&  M.  Ins.  Co.  V.  Jensen,  56  Neb.  284,  76 
N.  W.  577,  58  Neb.  522,  78  N.  W.  1054. 

44:  861 

280.  A  contract  of  insurance  will  be  strict- 
ly construed  as  against  the  insurer,  for  the 
purpose  of  upholding  it.  Darrow  v.  Family 
Fund  Soc.  116  N.  Y.  537,  22  N.  E.  1093, 

6:  495 

281.  A  liberal  construction  of  an  insur- 
ance policy,  if  it  is  a  reasonable  one  and 
will  prevent  injustice,  should  be  adopted 
when  a  literal  construction  would  lead  to 
manifest  injustice.  Matthews  v.  American 
C.  Ins.  Co.  154  N.  Y.  449,  48  N.  E.  751, 

39:  4.33 

282.  The  provisions  of  an  insurance  policy 
should  be  construed  strictly  as  respects  the 
company,  and  liberally  as  regards  the  in- 
sured, where  the  language  employed  is  that 
of  the  companv.  Burkheiser  v.  Mutual  Arci. 
Asso.  18  U.  S'  App.  704.  10  C.  C.  A.  94.  fil 
Fed.  816.  26:  112 

283.  The  terms  of  an  insurance  policy  will 


be  construed  most  strongly  against  t]ie  com- 
pany, since  the  language  is  that  of  the  com- 
pany and  the  policy  has  been  carefully  pre- 
pared and  worded  in  its  favor.  Connecticut 
Fire  Ins.  Co.  v.  Jeary,  60  Neb.  338.  83  N. 
W.  78,  51:  698 

284.  A  standard  insurance  policy,  being 
prepared  by  insurers,  should  be  construed, 
when  the  meaning  is  doubtful,  most  favora- 
bly to  the  insured.  Matthews  v.  American 
C.  Ins.  Co.  154  N.  Y.  449,  48  N.  E.  751, 

39:  433 

285.  The  construction  most  favorable  to 
the  assured  is  to  be  adopted  in  case  of 
doubt  as  to  the  proper  construction  of  an 
insurance  policy.  Fenton  v.  Fidelity  &  C. 
Co.  36  Or.  283,  56  Pac.  1096,  48:  770 

286.  A  policy  of  insurance  capable  of  be- 
ing construed  in  two  ways  will  be  inter- 
preted most  favorably  to  the  insured. 
Massachusetts  Ben.  L.  Asso.  v.  Robinson, 
104  Ga.  256,  30  S.  E.  918,  42:  261 

287.  Where  an  insurance  contract  is  so 
drawn  as  to  be  manifestly  ambiguous,  so 
that  reasonable  and  intelligent  men  on  read- 
ing it  would  honestly  differ  as  to  its  mean- 
ing, the  doubt  should  be  resolved  against 
the  company.  Kratzenstein  v.  Western  As- 
9ur.  Co.  116  N.  Y.  54,  22  N.  E.  221,  5:  799 
-  288.  The  construction  of  a  policy  against 
the  insurer's  contention,  by  courts  of  the 
highest  character,  will  create  a  doubt  as  to 
its  interpretation  of  sufficient  gravity  to 
be  resolved  in  favor  of  the  insured,  if  the 
company  continues  to  issue  the  same  form 
of  policy.  Fidelity  &  C.  Co.  v.  Loewenstein, 
38  C.  C.  A.  29,  97  Fed.   17,  46:  450 

289.  That  interpretation  which  will  give 
the  greater  indemnity  will  prevail  in  con- 
struing a  contract  of  insurance,  where  two 
interpretations  equally  fair  may  be  given, 
and  in  all  cases  the  policy  must  be  liberally 
construed  in  favor  of  the  insured,  so  as  not 
to  defeat,  without  a  plain  necessity,'  his 
claim  to  indemnity.  L'Engle  v.  Scottish 
Union  &  N.  Ins.  Co.  48  Fla.  82,  37  So.  462, 

67:581 

290.  The  rule  that  an  insurance  policy  is 
to  be  construed  in  favor  of  the  insured 
does  not  apply  when  there  is  no  ambiguity 
j'n  the  policy,  no  inconsistent  or  conflicting 
provisions,  and  nothing  requiring  construc- 
tion or  interpretation.  Holmes  v.  Phenix 
Ins.  Co.  39  C.  O.  A.  45,  98  Fed.  240,      47:  308 

291.  The  rule  that  all  ambiguities,  ob- 
scurities, and  uncertainties  in  a  policy  of 
fire  insurance  are  to  be  resolved  most  favor- 
ably to  the  assured  has  no  application  what- 
ever to  plain  language  used  in  such  connec- 
tion as  to  leave  no  room  to  say  reasonably 
that  the  parties  might  have  intended  either 
of  two  meanings.  Thurston  v.  Burnett  & 
R.  D.  Farmers'-  Mut.  F.  Ins.  Co.  98  Wis.  476, 
74  N.  W.  131,  41:  316 

292.  Policies  of  insurance,  like  other  con- 
tracts, should  be  reasonably  construed,  so 
a>;  not  to  defeat  the  intention  and  express 
language  of  the  parties.  Travelers'  Ins.  Co. 
\ .  Alvers.  62  Ohio  St.  529,  57  N.  E.  458. 

49:  760 

■29.'].  In  construing  the  different  provisions 

I  if  a   contract   of  insurance  all  must   be  so 
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construed,  if  it  can  reasonably  be  done,  as 
to  give  effect  to  each.  L'Engle  v.  Scottish 
Union  &  N.  Ins.  Co.  48  Fla.  82,  37  So.  462, 

67:  581 

294.  If  one  interpretation  of  a  contract  of 
insurance  capable  of  two  interpretations 
would  lead  to  an  absurd  conclusion,  looking 
to  the  other  provisions  of  the  contract  and 
its  general  scope  and  object,  such  interpreta- 
tion must  be  abandoned  and  that  adopted 
which  will  be  more  consistent  with  reason 
and  probability.  Id. 

295.  The  stipulation  of  a  policy,  which 
relate  to  the  procedure  merely,  after  the 
occurrence  of  a  loss,  are  to  be  reasonably, 
and  not  rigidly,  construed.  Paltrovitch  v. 
Phoenix  Ins.  Co.  143  N.  Y.  73,  37  N.  E.  639, 

25:  198 

296.  In  construing  conditions  of  a  policy 
of  insurance,  to  be  complied  with  subse- 
quent to  an  event  resulting  in  loss  or  injury 
for  which  indemnity  is  claimed,  with  respect 
to  the  giving  of  notice  of  the  loss  or  injury, 
and  preliminary  proofs  thereof,  a  more  lib- 
eral construction  will  be  given  in  favor  of 
the  beneficiary  than  when  the  conditions  are 
to  be  complied  with  prior  to  loss  or  injury, 
for  tne  purpose  of  continuing  the  policy  in 
force  and  effect.  Woodmen  Acci.  Asso.  v. 
Byers,  62  Neb.  673,  87  N.  W.  546,         55:  291 

297.  A  special  provision  of  an  insurance 
policy  will  override  a  general  provision  only 
where  the  two  cannot  stand  together  with 
any  reasonable  effect  given  to  both.  Ger- 
mania  F.  Ins.  Co.  v.  Roost,  55  Ohio  St.  581, 
45  N.  E.  1097,  36:  236 

298.  Written  parts  of  an  insurance  policy 
will  control  printed  parts,  and  in  case  of 
repugnancy  the  latter  must  be  disregarded. 
Yoch  V.  Home  Mut.  Ins.  Co.  Ill  Cal.  503, 
44  Pac.  189,  34:  857 

299.  A  written  special  description  of  the 
subject-matter  must  control  the  printed 
clauses  of  an  insurance  policy,  whenever 
they  are  inconsistent.  Faust  v.  American 
F.  Ins.  Co.  91  Wis.   158,  64  N.  W.  883, 

30:  783 

300.  A  receipt  for  part  payment  of  the 
premium  on  an  insurance  policy,  which  is 
wholly  in  writing,  muse  control  tlie  printed 
terms  of  an  application  which  conflict  with 
it,  when  the  delivery  of  the  application  and 
the  giving  of  the  receipt  are  to  be  regarded 
as  contemporaneous  acts.  Cole  v.  Union  C. 
L.  Ins.  Co.  22  Wash.  26,  60  Pac.  68.  47:  201 

301.  Statements  in  a  pamphlet  issued  by 
an  insurance  company  cannot  affect  or  mod- 
ify the  strict  terms  of  a  policy  thereafter 
issued.  Fowler  v.  Metropolitan  L.  Ins.  Co. 
116  X.  Y.  380.  22  X.  E.  576,  5:  805 

302.  The  construction  to  be  given  to  an 
insurance  policy  will  not  be  controlled  by 
tlie  fact  that  in  correspondence  relating  to 
the  loss  the  insnri-(l  apparently  sought  to 
bring  it  withi?!  the  policy  as  interpreted  by 
the  insurer.  .lael<-on  v.  Briti-h  Aineriea  As- 
sur.  Co.  106  Mieh.  47.  63  X.  W.  S!»I),  80:  636 

3(J.S.  The  provi-ii'iis  of  a  imlir-y  of  iiisur- 
aiiee  issued  under  an  uiiroii-^t  itutiunal  stat- 
ute ])reseririiiig  tlie  form  niu-t  be  coii-trued 
a>  of  a  voluntary  contract  entered  into  liy 
the  parties,  which  may  be   waived  by  them 


in  any  manner,  and  not  as  the  requirements 
of  a  statute,  which  can  be  waived  only  in 
the  manner  prescribed  thereby.  O'Neil  v. 
American  F.  Ins.  Co.  166  Pa.  72,  30  Atl. 
943,  26:  715 

303a.  The  word  "direct,"  in  a  policy  in- 
suring against  direct  loss  or  damage  by 
fire,  means  "immediate"  or  "proximate,"  as 
distinguished  from  "remote."  Ermentrout 
V.  Girard  F.  &  M.  Ins.  Co.  63  Minn.  305,  65 
N.  W.  635,  30:  346 

304.  A  carrier's  liability  on  a  collateral 
contract  to  procure  insurance  on  the  prop* 
erty  of  shippers  is  not  coverea  by  a  policy 
of  insurance  "to  cover  the  liability  of  the 
insured  as  carriers  and  warehousemen." 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  v. 
Home  Ins.  Co.  55  Minn.  236,  56  N.  W.  815, 

22:  390 

305.  In  an  insurance  policy  stating  that 
the  company  causes  'the  several  persons  in- 
dorsed thereon  to  be  insured  upon  all  kinds 
of  lawful  goods  .  .  .  laden  on  board  the 
good  vessel,  .  .  .  boat,  .  .  .  rail- 
road, or  carriage,  .  .  .  for  the  several 
amounts  and  at  the  rates  as  herein  in- 
dorsed," the  words  "as  herein  indorsed"  re- 
fer to  the  amount  and  rate  charged,  the 
goods  shipped,  the  port  or  place  of  loading 
or  departure,  and  the  names  of  the  insured, 
and  not  to  the  means  of  transportation. 
Kratzenstein  v.  Western  Assur.  Co.  116  N. 
Y.  54,  22  N.  E.  221,  5:  799 
Property  covered. 

Question  for  Jury  as  to,  see  Trial,  516. 
For  Editorial  Notes,  see  infra,  IX.  §  23. 

306.  An  insurance  on  front  and  rear  bund- 
ing covers  connecting  walls.  Monteleone  v. 
Royal  Ins.  Co.  47  La.  Ann.  1563,  18  So   472, 

56:  784 

307.  A  carriage  house  and  stable  is  cov- 
ered by  insurance  on  "one  two-story  frame 
dwelling  and  additions  thereto,  with  shingle 
roof  .  .  .  used  as  a  dwelling  ...  in- 
cluding the  foundation,  gas  and  water 
pipes,"  etc. — where  they  are  under  the  same 
shingle  roof  that  covers  the  dwelling,  and 
are  partitioned  off  only  by  a  single  row  of 
studding  while  the  second  story  is  divided 
by  a  different  arrangement  of  partitions, 
and  over  the  carriage  house  is  a  bedroom 
occupied  by  a  hired  man,  which  is  supplied 
with  gas  and  other  conveniences,  and  fur- 
nished like  other  parts  of  the  house.  Han- 
nan  v.  Williamsburgh  City  F.  Ins.  Co.  81 
Mich.  556,  45  X^.  W.  1120,  9:  127 

308.  Lumber  sold  piled  on  docks,  and 
marked  with  the  purchaser's  name,  in  con- 
templation of  speedy  removal  by  vessel,  is 
within  a  policy  of  fire  insurance  covering 
property  sold  "but  not  delivered."  Michigan 
Pipe  Co.  V.  Michiiran  F.  &  M.  Ins.  Co.  92 
Mich.  482,  52  X.  W.  1070,  20:  277 

300.  A  threshing  machine  is  not  "in  use" 
within  the  meaning  of  an  insurance  policy 
covering  the  property  "while  not  in  use," 
when,  not  having  been  used  for  about  two 
weeks,  it  is  hauled  near  a  farmhouse  and 
loft  standing  there  preparatory  to  its  in- 
tended use  a  few  days  later,  and  where  the 
fire  was  not  caused  by  any  hazard  incident 
to  its  actual  use  or  operation.     Minneapolis 
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Threshing  Mach.  Co.  v.  Firemen's  Ins.  Co. 
57  Minn.  35,  58  N.  W.  819,  23:576 

310.  An  insurance  policy  issued  to  a  car- 
riage maker  who  also  does  repairing,  cov- 
ering all  vehicles,  either  his  own  or  held  by 
him  in  trust,  or  on  commission,  or  in  storage 
for  repairs,  will  cover  a  carriage  belonging 
to  a  customer,  which  has  been  delivered  to 
the  insured  to  be  repaired  and  sold  for  the 
customer's  account.  Johnston  v.  Charles 
Abresch  Co.  123  Wis.  130,  101  N.  W.  395, 

68:  934 

311.  To  bring  property  in  possession  of  a 
carriage  maker  for  repair  within  the  terms 
of  a  policy  insuring  all  vehicles,  either  his 
own,  or  held  in  trust  or  on  commission,  or 
in  storage  or  for  repairs,  its  owner  need  not 
be  known  at  the  inception  of  the  policy, 
nor  need  the  policy  fasten  upon  it  at  the 
time  of  its  issuance;  it  being  sufficient  if 
it  is  within  the  terms  of  the  policy  at  the 
time'  of  loss,  and  its  owner  has  adopted 
and  ratified  the  contract.  Id. 

312.  Insurance  on  grain  in  stacks  cannot 
be  construed  to  cover  unthreshed  grain  in  a 
mow  in  a  barn.  Benton  v.  Farmers'  Mut. 
F.  Ins.  Co.  102  Mich.  281.  60  N.  W.  691, 

26:  237 
Duration  of  risk. 

For  Editorial  Xotes,  see  infra,  IX.  §  22. 
-  313.  The  expiration  of  an  insurance  policy 
"at  12  o'clock  at  noon"  is  presumed  to  be 
intended  to  be  at  12  o'clock  sun  time,  in 
the  absence  of  statutory  enactment  or  any- 
thing to  show  that  a  different  standard  was 
intended.  Jones  v.  German  Ins.  Co.  110 
Iowa,  75,  81  N.  W.   188,  46:  860 

Marine  insurance. 
See   also  infra,   1269,   1270. 
For  Editorial  Notes,  see  infra,  IX.  §  23. 

314.  Riders  attached  to  a  policy  of  insur- 
ance on  a  vessel,  describing  it  as  "laid  up" 
in  a  harbor,  and  giving  permission  "to  make 
repairs"  and  "fit  out  in  the  spring"  and 
"move  from  dock  to  dock"  to  load  and  un- 
load, do  not  prevent  the  policy  from  cover- 
ing the  vessel  while  on  a  voyage  which  is 
permitted  by  the  body  of  the  policy.  Jack- 
son V.  British  America  Assur.  Co.  106  Mich. 
47,  63  N.  W.  899,  30:  636 

315.  A  provision  in  a  marine  policy  blank, 
upon  which  a  fire  insurance  contract  is  writ- 
ten, for  navigation  by  the  vessel  insured, 
does  not  so  far  conflict  with  a  clause  in  a 
fire  policy  blank  providing  for  insurance 
while  the  property  is  "located  and  contained 
as  described  herein"  as  to  be  waived  by  a 
rider  attached  to  the  marine  blank  waiving 
all  provisions  which  conflict  with  the  fire 
blank,  although  the  description  in  the  rider 
locates  the  propertv  at  a  particular  place. 

Id. 

316.  A  constructive  total  loss  and  aban- 
donment of  a  ship's  cargo  will  render  the 
insurer  liable  on  a  policy  insuring  the  same, 
althougli  it  provides  that  the  insurance  shall 
be  "free  from  partial  loss,"  at  least  if  the 
cargo  d(ies  not  consist  of  articles  of  a  per- 
ishable nature,  which  are  included  in  the 
common  memorandinn  clause  of  the  ])olicy. 
Mavo  v.  Tiidia  Mut.  Ins.  Co.  152  Mass.  172. 
25  N.  E.  SO,  9:  S31 


317.  Fertilize!-  when  constituting  a  ship's 
cargo  will  not  be  treated  as  if  included  in 
the  common  memorandum  clause  of  a  policy 
insuring  it,  which. exempts  the  insurer  from 
liability  for  partial  loss  in  certain  enumer- 
ated articles  of  a  perishable  nature,  among 
which  fertilizers  are  not  included  so  as  to 
defeat  a  claim  for  constructive  total  loss 
and  abandonment.  Id. 

2.  Of  Policies  on  Persons. 

Constitution,   Rules,  and  By-Laws   as  Part 

of  Contract,  see  supra,  189-199. 
Application  as  Part  of  Contract,  see  supra, 

184. 
As  to  Extent  of  Injury,  see  infra,  VI.  c,  2. 
As  to  Risks  and  Causes  of  Loss  or  Injury, 

see  infra,  VI.  b,  2,  3. 
Forfeiture  Clause,  see  infra,  587. 
Contract  of  Railroad  Relief  Association,  see 

Railroad  Relief  Associations,  5. 
For  Editorial  Notes,  see  infra,  IX.  §  22. 

318.  A  policy  of  life  insurance  will  be  con- 
strued, so  far  as  possible,  as  a  will.  Brace 
V.  Chartrand,  16  Colo.  19,  26  Pac.  152, 

12:  209 

319.  Statements  contained  in  an  applica- 
tion for  insurance  will  not  be  warranties 
unless  the  provisions  of  the  application  and 
policy  taken  together  leave  no  room  for  any 
other  construction.  Modern  Woodmen  Acci. 
Asso.  V.  Shryock,  54  Neb.  250,  74  N.  W.  607. 

39:826 

320.  A  life  insurance  policy  the  applica- 
tion for  which  is  signed  by  a  married  woman 
as  applicant,  and  by  her  husband  as  the 
person  whose  life  is  proposed  for  assurance, 
when  the  policy  recites  a  payment  by  the 
wife,  and  declares  that  it  assures  the  life  of 
the  husband  for  her  sole  use,  agreeing  to 
pay  her  the  amount  for  her  sole  use  if  liv- 
ing, and,  if  not  living,  to  her  children  or 
their  guardian  for  their  use,  though  it  does 
not  expressly  declare  that  the  promise  is 
made  to  the  wife, — must  be  construed  to  be 
a  contract  between  the  company  and  the 
wife,  though  it  appears  that  the  husband 
himself  made  the  application,  represent- 
ing himself  as  agent  for  his  wife,  and  that 
he  paid  all  the  premiums.  Millard  v.  Bray- 
ton,  177  Mass.  533,  59  N.  E.  436,  52:  117 

321.  The  contract  between  a  mutual  in- 
surance association  and  a  member  cannot 
be  construed  when  the  application,  constitu- 
tion, and  by-laws,  which  form  part  of  the 
contract,  are  not  before  the  court.  Condon 
V.  Mutual  Reserve  Fund  L.  Asso.  89  Md.  99, 
42  Atl.  944,  44:  149 

e.  Warranties;  Representations;  Conditions; 
Description;    Incontestability. 

1.  In  Policies  on  Property. 

o.   Generally. 

As  to  Pvi^ks  and  Causes  of  Loss,  see  infra, 

VI.  h.  1. 
Waiver  Ivesiicftiiiir.  see  infra,  V. 
I'.irc'ft   of  Mistake.   XoL'ligence,  or  Fraud  of 

Agent,  see  infra,  791-794. 
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Statutory  Regulation  as  to  Avoiding  Policy 
for  False  Representations  or  Warran- 
ties, see  Constitutional  Law,  1009. 

Impairing  Obligation  of  Contract  as  to  Ef- 
fect of  Breach  of  Condition,  see  Consti- 
tutional Law,  117L 

Burden  of  Proof  as  to,  see  Evidence,  655-658. 

Denying  Violation  of  Warranty,  see  Plead- 
ing, 223,  224. 

Allegations  as  to,  see  Pleading,  475,  527. 

See  also  infra,  1096,  1283,  1358. 

For  Editorial  Notes,  see  infra,  IX.  §§  24,  27. 

322.  The  intention  of  the  parties  must 
control  in  the  construction  of  the  warran- 
ties contained  in  a  policy  of  insurance,  as 
the  same  is  shown  by  the  situation  of  the 
parties,  the  condition  of  the  thing  insured, 
and  what  was  said  or  done  at  the  time  the 
insurance  was  effected.  Hoose  v.  Prescott 
Ins.  Co.  84  Mich.  309,  47  N.  W.  587,  11:  340 

323.  A  clause  in  an  insurance  policy  issued 
upon  a  verbal  application,  providing  that 
the  company  shall  not  be  bound  by  any  act 
or  statement  made  to  or  by  any  agent,  not 
contained  in  the  policy  or  in  any  written 
paper  therein  mentioned,  does  not  bind  the 
assured  except  as  to  statements  and  acts 
after  the  delivery  and  acceptance^  of  the 
policy,  and  does  not  cover  any  statements 
made  in  the  parol  application  upon  which 
the  policy  was  issued.    .  Id. 

324.  Untrue  answers  to  questions  in  an 
application  for  insurance  do  not  constitute 
a  concealment  or  misrepresentation  by  the 
insured  which  will  make  the  policy  void, 
where  the  misstatements  were  written  by 
the  insurance  agent  without  any  direction 
or  knowledge  of  the  insured.  Joch  v.  Home 
Mut.  Ins.  Co.  Ill  Cal.  503,  44  Pac.   189, 

34:  857 

325.  Statements  in  an  application  for  in- 
surance concerning  the  condition  or  value  of 
the  property,  are  immaterial  and  cannot  be 
fraudulent  where  the  policy  is  subject  to  the 
statute  requiring  the  insurer  to  cause  a  per- 
sonal examination  to  be  made,  and  a  full 
description  of  the  property  given,  and  its 
insurable  value  fixed  in  the  policy.  Queen 
Ins.  Co.  V.  Leslie,  47  Ohio  St.  409,  24  N.  E. 
1072,  9:  45 

32C.  Where  a  policy  *of  insurance  provides 
that  any  untrue  answer  to  questions  con- 
tained in  the  application  shall  avoid  the  pol- 
icy, the  answers  amount,  in  elTect,  to  a  war- 
ranty, and  the  matter  of  their  materiality  is 
not  open.  Stensgaard  v.  St.  Paul  Real-Es- 
tate Title  Ins.  Co.  50  Minn.  429,  52  N.  W. 
910.  7:  575 

;^27.  The  mere  expression  of  his  opinion 
as  to  value  of  property  insured,  in  the  ab- 
scence  of  bad  faith,  cannot  defeat  tlie  right 
of  a  person  insured  to  recover  on  his  policy. 
Kenton  Ins.  Co.  v.  Wigginton.  89  Kv.  .330, 
12  S.  W.  668,  '  ■    7:  81 

328.  A  stipulation  that  "in  case  of  the 
fall  of  the  building  all  insurance  by  this 
policj'  shall  immediately  cease"  is  a  condi- 
tion subseq\ient,  and  not  an  exception,  and 
the  burden  of  showing  ttiat  it  l)eeanie  opera- 
tive before  loss  is  upon  the  insurer,  —espec- 
ially where  it  is  not  in  the  descriptive  part 


of  the  policy,  but  is  among  the  provisos; 
and  it  is  immaterial  that  the  clause  "except 
as  hereinafter  provided"  is  inserted  in  the 
descriptive  part  of  the  policy.  Western  As- 
sur.  Co.  V.  J.  H.  Mohlman  Co.  28  C.  C.  A. 
157,  51  U.  S.  App.  577,  83  Fed.  811, 

40:  561 

329.  A  stipulation  that  an  insurer  shall 
not  be  liable  for  loss  occurring  by  order 
of  any  civil  authority  is  not  a  warranty 
at  common  law,  nor  under  the  terms  of  a 
statute  providing  that  a  statement  in  a 
policy  of  a  matter  relating  to  the  person 
or  thing  insured,  or  to  the  risk  as  a  fact, 
is  an  express  warranty  thereof,  so  as  to  be 
within  a  statute  providing  that  to  be  valid 
every  express  warranty  must  be  contained 
in  the  policy  itself,  or  in  an  instrument 
signed  by  the  insured  and  referred  to  in  the 
policy  as  making  a  part  thereof.  Conner  v. 
Manchester  Assur.  Co.  65  C.  C.  A.  127.  130 
Fed.  743,  70:  106 

330.  The  fact  that  the  loss  is  by  indorse- 
ment made  payable  to  mortgagees  as  their 
interest  may  appear  does  not  prevent  a 
breach  of  condition  of  the  policy  from  mak- 
ing it  void  as  to  the  mortgagees,  as  well  as 
to  other  parties.  Agricultural  Ins.  Co.  v. 
Hamilton  use  of  Hopkins,  82  Md.  88,  33  Atl. 
429,  30:  633 

331.  Under  a  policy  on  mortgaged  prop-, 
erty  which  provides  that  loss,  if  any,  is  pay- 
able to  the  mortgagee,  a.nd  which  is  deliv- 
ered by  the  insurer  to  the  mortgagee,  he  is 
the  party  insured,  so  that  the  question  of 
forfeiture  will  not  be  determined  by  pro- 
visions relating  to  acts  of  the  mortgagor. 
Boyd  V.  Thuringia  Ins.  Co.  25  Wash.  447, 
65  Pac.  785,  55:  165 

332.  When  the  loss^  is  made  payable  to 
the  mortgagee  by  a  policy  on  mortgaged 
property  which  provides  that  "the  condi- 
tions hereinbefore  contained  shall  apply  in 
the  manner  expressed  in  such  provisions 
and  conditions  of  insurance  relating  to  such 
interest  as  shall  be  written  upon,  attached, 
or  appended  thereto,"  and  no  such  provisions 
or  conditions  are  written  upon,  attached,  or 
appended,  the  insurance  will  not  be  invali- 
dated by  a  violation  of  provisions  applicable 
to  the  mortgagor.  Id. 

333.  A  provision  of  an  insurance  policy 
as  to  prorating  in  case  of  loss  of  property 
covered  by  several  policies  controls  another 
provision  that  the  interest  of  a  mortgagee 
or  trustee  shall  not  be  invalidated  by  any 
act  or  neglect  of  the  mortgagor  or  owner  of 
the  property.  Sun  Ins.  Office  v.  Varble,  103 
Ky.  758,  46  S.  W.  486,  41 :  792 

6.  Title  and  Encumbrances. 

Waiver  Respecting,  see  infra,  831-838,  854, 

880. 
Effect  of  Agent's  Mistake,  see  infra,  795-798. 
Question  for  Jury  as  to,  see  Trial,  515. 
Instructions  as  to,  see  Trial,  797. 
.•>eo  also  infra,  507-523,  1105,  1157,  1164. 
For  Editorial  Notes,  see  infra,  IX.  §  29. 

334.  A  provision  in  an  insurance  policy, 
that  "if  the  title  or  interest  of  assured  is  less 
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than  the  entire,  absolute,  unconditional,  un- 
encumbered, fee-simple  ownership,"  the  in- 
surance company  shall  not  be  liable  under 
the  policy,  is  reasonable;  and,  if  the  insured 
has  not  such  title  or  interest,  no  recovery 
can  be  had  on  the  policy.  Tyree  v.  Vir- 
ginia F.  &  M.  Ins.  Co.  55  W.  Va.  63,  46  S. 
E.  706,  66:  657 

335.  Neither  inquiry  nor  statement  before 
the  issue  of  policies  is  necessary  to  the  va- 
lidity of  a  provision  making  sole  and  uncon- 
ditional ownership  essential.  Syndicate  Ins, 
Co.  V.  Bohn,  27  U.  S.  App.  564,  12  C.  C.  A. 
531,  65  Fed.  165,  27:  614 

336.  Failure  to  read  an  affidavit  which  is 
short,  plain,  and  simple  will  not  relieve  the 
affiant  from  the  effect  of  false  swearing  as 
to  the  title  and  lack  of  encumbrances  on 
property,  to  avoid  insurance  thereon,  al- 
though the  affidavit  was  prepared  by  the  in- 
surance agent.  Dumas  v.  Northwestern 
Nat.  Ins.  Co.  12  App.  D.  C.  245,  40:  358 

337.  Misrepresentation  as  to  the  state  of 
title  cannot  be  charged  against  the  appli- 
cant for  fire  insurance  where  he  states  the 
title  correctly,  and  it  is  erroneously  written 
in  the  application  without  his  knowledge 
by  the  agent,  of  the  insurer.  Continental 
Fire  Ins.  Co.  v.  Whitaker,  112  Tenn.  151,  79 
S.  W.  119,  64:  451 

338.  The  provision  of  an  insurance  policy, 
that  it  shall  become  void,  unless  consent  is 
indorsed  thereon,  if  the  insured  is  not  the 
sole  and  unconditional  owner  of  the  prop- 
erty, relates  only  to  subsequent  changes, 
and  does  not  apply  to  the  state  or  condition 
of  the  property  when  the  policv  was  issued. 
Hall  V.  Niagara  F.  Ins.  Co.  93  Mich.  184,  53 
N.  W.  727,  18:  135 

339.  A  provision  in  a  policy  of  insurance, 
that  the  policy  shall  be  void  if  the  assured 
is  not  the  sole  and  unconditional  owner  of 
tjie  property  insured,  or  if  the  interest  of 
the  owner  is  not  truly  stated  in  the  policy, 
or  if  any  change  take  place  in  the  title,  in- 
terest, location,  or  possession  of  the  prop- 
erty, without  consent  of  the  company  in- 
dorsed on  the  policy, — applies  only  to  such 
changes  as  arise  after  the  delivery  of  the 
policy  in  the  ownership  of  the  property, 
and  not  to  an  existing  state  or  condition 
of  the  property  at  the  time  the  policy  was 
issued,  except  so  far  as  material  facts  were 
misstated  or  concealed.  Hoose  v.  Prescott 
Ins.  Co.  84  Mich.  309,  47  N.  W.  587,     11:  340 

340.  A  false  statement  by  an  applicant 
for  insurance  to  the  agent,  that  such 
applicant  is  sole  and  absolute  owner  of  the 
house,  the  agent  not  knowing  to  the  con- 
trarv,  avoids  the  policy.  Tyree  v.  Virginia 
F.  &  M.  Ins.  Co.  55  W.  Va.  657,  46  S.  E. 
706,  66:  657 

341.  A  representation  that  an  applicant 
for  insurance  is  the  "owner"  of  premises  to 
be  insured  is  not  false  if  he  is  the  e(|uitable 
owner,  although  he  has  no  legal  title. 
Wainer  v.  Milford  Mut.  F.  Ins.  Co.  153 
:Mass.  335,  26  N.  E.  877,  11:  598 

342.  Sole  owners  of  the  capital  stock  of  a 
corporation  have  not  the  sole  and  uncondi- 
tional ownership  of  the  corporate  property 
within  the  meaning  of  an  insurance  policy 


which  is  void  unless  they  have  such  owner- 
ship, byndicate  Ins.  Co.'  v.  Bohn,  27  U,  S. 
App.  564,  12  C.  C.  A.  531,  65  Fed.  165, 

27:614 

343.  Each  of  two  persons  owning  in  sever- 
alty respective  shares  of  personal  property 
insured  is  the  "absolute  owner"  of  the  prop- 
erty, within  the  meaning  of  a  question  and 
answer  in  an  application  for  insurance 
thereon.  Beebe  v.  Ohio  Farmers'  Ins.  Co.  93 
Mich.  514,  53  N.  W.  818,  18:  481 

344.  Tne  owner  of  an  undivided  fourth  of 
land,  who  is  merely  a  life  tenant  of  the  rest, 
to  which  his  claim  of  ownership  in  fee  is 
then  in  litigation,  does  not,  by  stating  that 
he  is  the  unconditional  owner  of  the  land, 
make  a  material  misrepresentation  which 
will  avoid  a  policy  providing  that  the 
application  must  disclose  the  true  character 
of  the  title  and  the  fact  of  any  litigation 
concerning  it,  where  the  building  insured 
was  remodeled  from  a  worthless  one  at  his 
own  expense,  and  he  would  therefore,  in  par- 
tition, be  entitled  to  it  without  estimating 
its  value,  and  to  the  ground  on  which  it 
stood;  and  where  it  is  provided  by  statute 
that  neither  misrepresentations  nor  war- 
ranties shall  affect  the  rignt  to  recover  un- 
less material  to  the  risk,  or  fraudulent. 
Kenton  Ins.  Co.  v.  Wigginton,  89  Ky.  330,  12 
S.  W.  668,  7:  81 

345.  A  representation  and  warranty  that 
the  insured  property  was  owned  by  husband 
and  wife  jointly  will  not  be  held  to  be  un- 
true within  a  condition  in  an  insurance 
policy,  merely  because  the  title  to  the  real 
estate  is  wholly  in  the  wife  and  the  title  to 
the  personalty  wholly  in  the  husband,  where 
the  property  consists  of  a  family  homestead 
and  the  personalty  thereon.  Webster  v. 
Dwelling  House  Ins.  Co.  53  Ohio  St.  558,  42 
N.  E.  546,  30:  719 

346.  The  interest  of  the  insured  is  "uncon- 
ditional and  sole  ownership,"  within  the 
meaning  of  a  policy  providing  that  it  shall 
be  void  unless  such  ownership  exists,  where 
he  is  in  actual  possession  under  a  contract 
of  purchase,  and  has  paid  quite  a  sum  of 
money  on  the  purchase  price,  agreeing  to 
pay  the  balance  and  keep  the  buildings  in- 
sured. Dupreau  v.  Hibernia  Ins.  Co.  76 
Mich.  615,  43  N.  W.  585,  5:  671 

347.  A  purchaser  of  personal  property 
under  an  agreement  that  the  title  shall  not 
vest  in  him  until  the  terms  of  sale  are 
complied  with, — is  not,  until  such  com- 
pliance, the  unconditional  owner,  within  the 
meaning  of  a  policy  of  fire  insurance,  al- 
though the  agreement  binds  him  to  pay  full 
value  for  the  property  in  case  of  loss  by 
fire.  Westchester  F.  Ins.  Co.  v.  Weaver,  70 
Md.  536,  17  Atl.  401,  5:  478 

348.  The  purchaser  of  property  on  the  in- 
stalment plan,  of  which  the  title  is  reserved 
in  the  seller,  haa  not  a  sole  and  uncondition- 
al ownership  of  it,  within  the  meaning  of 
an  insurance  policy.  Dumas  v.  Northwest- 
ern Nat.  Ins.  Co.  12  App.  U.  C.  245.    40:  358 

349.  A  policy  of  insurance  on  the  furni- 
ture of  a  house  is  void  in  tofo  if  a. large 
part  of  the  furniture  has  been  purchased  on 
the    instalment    plan    and    is    not    paid    for 
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and  the  policy  provides  tliat  it  shall  be  void 
if  the  interest  of  the  assured  is  other  than 
unconditional  and  sole  ownership.  Dow  v. 
National  Ins.  Co.  26  R.  I.  379,  58  Atl.  999, 

67:479 

350.  The  interest  of  a  purchaser  of  prop- 
erty which  he  has  unqualifiedly  agreed  to 
buy,  and  which  the  former  owner  has 
absolutely  contracted  to  sell  to  him  upon 
definite  terms,  is  the  sole  and  unconditional 
ownership,  within  the  true  meaning  of  the 
ordinary  clause  upon  that  subject  in  insur- 
ance policies,  because  the  vendor  may  com- 
pel the  vendee  to  pay  for  the  property  and 
to  suffer  any  loss  that  occurs.  Phenix  Ins. 
Co.  V.  Kerr,  64  C.  C.  A.  251,  129  Fed.  723, 

66:  569 

351.  The  vendee  of  land  under  an  exec- 
utory contract  on  which  a  portion  of  the 
purchase  money  is  unpaid  and  is  past  due 
has  an  unconditional  and  sole  ownership, 
and  is  the  owner  in  fee  simple,  within  the 
meaning  of  a  policy  of  insurance  on  a  build- 
ing erected  thereon.  Loventhal  v.  Home 
Ins.  Co.  112  Cal.  108,  20  So.  419,  33:  258 

352.  A  vendor  in  an  existing  contract  of 
sale  has  not  the  "sole  and  unconditional 
ownership"  of  a  building  which  is  described 
as  "his  dwelling,"  within  the  meaning  of  an 
insurance  policy.  Hamilton  v.  Dwelling 
House  Ins.  Co.  98  Mich.  535,  57  N.  W.  735, 

22:  527 

353.  The  interest  of  an  owner  of  property 
which  another  holds  under  his  option  to 
purchase,  which  is  irrevocable  by  the  owner, 
but  which  the  holder  of  the  option  has  not 
bound  himself  to  accept,  and  which  he  is 
free  to  abandon,  is  the  sole  and  uncondition- 
al ownership  of  the  property  within  the 
proper  interpretation  of  the  clause  upon  that 
subject  in  insurance  policies,  because  the 
owner  cannot  compel  the  holder  of  the 
option  to  take  the  property  or  suffer  the 
loss.  Phenix  Ins.  Co.  v.  Kerr.  64  C.  C.  A. 
251,  129  Fed.  723,  66:  569 

354.  An  applicant  for  fire  insurance  may 
properly  describe  the  property  to  be  insured 
as  belonging  to  him  if  he  has  an  insurable 
interest  therein,  unless  some  inquiry  is 
made  by  the  insurer  which  will  render  such 
answer  a  false  warranty  or  a  misrepresenta- 
tion, or  unless  the  title  thereto  is  made 
material  by  soourino;  deferred  premium  or 
deposit  notes  thereon,  or  otherwise.  Wain- 
er  V.  INIilford  Mat.  F.  Ins.  Co.  153  Mass.  335, 
26  N.  E.  877.  11:  598 

355.  A  policy  insuring  a  building  to  an 
amount  not  exceedine  the  applicant's  in- 
terest thereon,  which  is  truly  described  in 
a  verbal  application,  is  not  avoided  by  tlie 
fact  that  he  is  not  the  sole  and  uncondition- 
al owner.  l>y  reason  nf  a  clause  declaring 
it  void  in  such  case.  TTno~o  v.  Prcscott  Ins. 
fo.  S4  Mich.  309.  47  X.  W.  r,A7.  11:  340 

.'!.'(!.  An  application  u>v  a  policy  of  insur- 
c'lc  ill  Miniicsrita.  on  pr(i|icrty  located  in 
\\';i-liiiiL;t<in.  which  i-  delivered  l)y  tlie  com- 
[cMiy  on  n  certain  day  in  the  latter  state, 
\>ill  he  held  to  have  liecn  liet'iire  a  transfer 
i.f  t  !ie  priiperty.  whi(di  torik  [dace  two  days 
Sefure  the  policy  was  delivered,  for  the  pur- 


pose of  determining  the  truthfulness  of  a 
statement  as  to  the  title  to  the  property. 
Pioneer  Sav.  &  L.  Co.  v.  Providence  Wash- 
ington Ins.  Co.  17  Wash.  175,  49  Pac.  231, 

38:  397 
Change  of  title  or  interest. 
Parol  Evidence  as  to,  see  Evidence,  1081. 
Admissibility    of    Agent's    Statements,    see 

Evidence,  1636. 
Question  for  Jury  as  to,  see  Trial,  248. 
See    also   supra,    338,    339;    infra,    383-386, 

397^07,  416,  417,  511,  513. 
For  Editorial  Notes,  see  infra,  IX.  §  29. 

357.  A  provision  in  a  fire  insurance  policy, 
that  it  shall  cease  to  be  in  effect  if  the  in- 
sured conveys  the  title  of  the  insured  prop- 
erty without  the  insurer's  consent,  is  a 
reasonable  and  valid  one.  Farmers'  &  M. 
Ins.  Co.  V.  Jensen,  56  Neb.  284,  76  N.  W.  577, 
58  Neb.  522,  78  N.  W.  1054,  44:  861 

358.  The  clause  in  an  insurance  policy 
agreeing  to  make  good  the  loss  "unto  the 
said  assured,  his  executors,  administrators, 
or  assigns,"  is  merely  a  covenant  as  to  pay- 
ment of  what  may  become  due,  and  does 
not  modify  a  condition  therein  against  a 
sale  or  change  of  title  or  possession.  Ger- 
mania  F.  Ins.  Co.  v.  Home  Ips.  Co.  144  N. 
Y.  195,  30  N.  E.  79,  26:  591 

359.  A  clause  rendering  an  insurance 
policy  void  if  any  change  takes  place  iu 
the  interest,  title,  or  possession  of  the  sub- 
ject of  insurance  refers  to  change  after  the 
issuance  of  the  policy  and  before  the  fire. 
Steinmeyer  v.  Steinmeyer,  64  S.  C.  413,  42 
S.  E.  184,  59:  319 

360.  The  death  of  the  insured  does  not 
make  a  change  in  the  title  such  as  will  void 
a  policy  insuring  him,  "his  executors,  ad- 
ministrators, and  assigns,"  which  provides 
that  it  shall  be  void  in  case  "any  change 
takes  place  in  the  title,  use,  occupation,  or 
possession  thereof  whatsoever."  Richard- 
son V.  German  Ins.  Co.  89  Ky.  571,  13  S.  W. 
1,  8:  800 

361.  A  woman  who,  on  the  death  of  her 
husband  without  having  made  any  other 
provision  for  her,  becomes  entitled,  by  an 
antenuptial  contract,  to  a  life  estate  in 
premises  insured  by  a  policy  providing  that 
it  shall  become  void  in  case  of  any  change 
in  the  title  or  possession  "except  by  suc- 
cession by  reason  of  the  death  of  the  as- 
sured," does  not  acquire  her  rights  by  suc- 
cession, and  is  not  entitled  to  any  interest 
in  the  proceeds  of  the  policy.  Quarles  v, 
Clayton,  87  Tenn.  308,  10  S.  W.  505,      3:  170 

3G2.  Under  a  provision  in  a  fire  insurance 
policy  on  a  barn  and  its  contents,  that  it 
shall  be  void  if  the  risk  is  increased  in  any 
manner,  or  the  property  sold,  or  any  change 
made  in  the  title,  or  if  the  property  be  en- 
cumbered or  used  for  other  purposes  with- 
out consent,  a  change  of  title  or  encum- 
brance will  not  void  the  policy  unless  it  in- 
creases the  risk  or  decrease  the  security. 
Russell  v.  Cedar  Rapids  Ins.  Co.  78  Iowa, 
■216,  42  N.  W.  054,  4:  538 

363.  Recovery  under  a  fire  insurance 
policy  is  not  prevented  by  a  conveyance  of 
the  property  in  violation  of  its  conditions,  if. 
prior  to  the  loss,  the  property  is  reconveyed 
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to  the  insurer.     German  Mut.  F.  Ins.  Co.  v. 
Fox,  4  Neb.  (Unof.)  833,  96  N.  W.  652, 

63:  334 

364.  The  conveyance  of  property  by  a 
husband  to  his  wife,  through  a  third  party, 
will  avoid  a  policy  of  insurance  thereon 
issued  to  the  husband  and  wife  jointly  while 
the  exclusive  title  to  the  property  was  in 
the  husband,  and  which  provides  that  it 
shall  become  null  and  void  in  case  the  in- 
sured property  be  sold  or  conveyed,  or  if  the 
interest  of  the  parties  be  changed  in  any 
manner.  Walton  v.  Agricultural  Ins.  Co. 
116  N.  Y.  317,  22  N.  E.  443,  5:  677 

365.  A  conveyance  by  an  insured  and  his 
wife  of  the  insured  property  to  their  son, 
by  warranty  deed,  and  a  reconveyance  by 
him  of  the  premises  by  warranty  deed  to 
the  wife  of  the  insured,  in  pursuance  of  an 
agreement  between  the  husband  and  the 
wife  that  the  latter  snail  hold  the  title  to 
the  insured  property  in  trust  for  her  hus- 
band, is  such  a  change  in  the  title  as  to 
terminate  the  contract,  under  a  provision 
of  the  policy  that  it  shall  cease  to  be  in 
force  "in  case  any  change  shall  take  place 
in  the  title  of  the  assured."  Farmers'  &  M. 
Ins.  Co.  V.  Jensen,  56  Neb.  284,  76  N.  W.  577, 
58  Neb.  522,  78  N.  W.  1054,  44:  861 

366.  A  transfer  of  the  equitable  title  to 
property  will  avoid  a  policy  of  insurance 
thereon  which  provides  that  it  shall  become 
void  if  any  change  takes  place  in  the  title 
or  possession  of  the  property,  in  a  state 
where  the  beneficial  interest  passes  with  the 
equitable  title.  Cottingham  v.  Fireman's 
Fund  Ins.  Co.  90  Ky.  439,  14  S.  W.  417, 

9:  627 

367.  Where  the  policy  stipulates :  "If  the 
property  be  sold  or  transferred  or  any 
change  takes  place  in  title  or  possession,  the 
policy  shall  be  void," — Held,  that,  in  the 
absence  of  precise  stipulations  identifying 
and  forbidding  the  transaction,  a  deed 
pledging  the  property  to  secure  a  debt, 
coupled  with  retention  of  possession  by  the 
maker  and  the  right  to  sea  in  usual  course 
of  his  business,  and  to  redeem  entirely  by 
payment,  is  not  such  change  of  title  as  will 
avoid  the  insurance.  Nussbaum  v.  Northern 
Ins.  Co.  37  Fed.  524,  1 :  704 

368.  Where  the  state  statute  provides 
that  an  alienation  of  property  insured  and 
a  transfer  of  the  policy,  without  the  con- 
sent of  the  insurer,  voids  the  insurance,  but 
the  hypothecation  or  creation  of  a  lien 
thereon  does  not  void, — Held,  that  a  deed 
to  a  creditor  to  secure  a  debt,  with  reserva- 
tion of  balance,  and  the  right  to  redeem  the 
pledge  by  payment,  is  not  such  alienation. 

Id. 

369.  A  "sale  or  transfer"  of  insured  prop- 
erty, which  is  made  a  ground  for  forfeiting 
the  policy,  means  a  transfer  of  the  entire  in- 
terest of  the  assured  in  the  property. 
Blackwell  v.  Miami  Vallev  Ins.  Co.  48  Ohio 
St.  533,  29  N.  E.  278,  "        ^  14:431 

370.  A  conveyance  by  the  insured  of  all 
his  interest  in  property  covered  by  a  fire 
policy,  except  an  estate  for  his  life  in  a 
house,  does  not  avoid  the  insurance  on  his 
interest  in  the  house,  under  a  clause  in  the  ' 


policy  making  it  void  in  case  of  a  change  in 
the  situation  or  circumstances  causing  an 
increase  of  the  risk.  Clinton  v.  Norfolk 
Mut.  F.  Ins.  Co.  176  Mass.  486,  57  N.  E. 
998,  50:   833 

371.  A  deed  of  insured  premises,  reserving 
a  life  estate  in  a  house,  is  not  such  a  sale 
of  the  house  as  will  defeat  the  insurance  on 
the  grantor's  life  interest,  under  a  clause 
in  the  policy  making  the  insurance  void  "if 
the  said  property  be  sold,"  as  a  complete 
transfer  of  the  entire  interest  of  the  insured 
is  necessary  to  defeat  the  insurance  tnere- 
on.  Id. 

372.  A  policy  of  fire  insurance  which  pro- 
vides that  it  shall  be  void  if  the  risk  is  in- 
creased in  any  manner;  or  if  the  property 
is  sold,  or  any  change  takes  place  in  the 
title;  or  if  the  premises  are  used  for  any 
other  purpose  than  ii  mentioned  in  the 
application, — is  not  avoided  by  a  sale  of 
parts  of  a  280-acre  tract  upon  which  the 
insured  building  is  situated  and  the  pur- 
chase of  other  lands,  nor  by  any  change 
made  in  the  use  of  the  insured  premises,  un- 
less the  risk  is  increased,  or  the  insurer's 
security  is  decreased,  thereby.  Russell  v. 
Cedar  Rapids  Ins.  Co.  78  Iowa,  216,  42  N. 
W.  654,  4:  538 

373.  Taking  a  partner  in  the  business  is 
not  a  sale  or  transfer  of  the  entire  interest 
in  the  property,  which  will  avoid  a  policy 
which  is  subject  to  forfeiture  if  property 
should  be  "sold  or  transferred."  Blackwell 
V.  Miami  Valley  Ins.  Co.  48  Ohio  St.  533,  29 
N.  E.  278,  14:  431 

374.  The  sale  of  an  interest  in  a  mer- 
chant's business  to  a  person  whom  he  takes 
as  a  partner  is  within  the  condition  that 
insurance  thereon  shall  be  void  "if  the  prop- 
erty be  sold  -or  transferred,  or  any  change 
takes  place  in  the  title  or  possession."  Ger- 
mania  F.  Ins.  Co.  v.  Home  Ins.  Co.  144  N. 
Y.  195,  30  N.  E.  79,  26:  591 

375.  A  conveyance  by  one  partner  to  the 
other  of  his  interest  in  partnership  real  es- 
tate is  not  a  conveyance  within  the  mean- 
ing of  a  fire  insurance  policy  making  the 
policy  void  in  case  of  a  conveyance  of  the 
property.  German  Mut.  F.  Ins.  Co.  v.  Fox, 
4  Neb.  (Unof.)  833,  96  N.  W.  652,        63:  334 

376.  A  policy  of  insurance  issued  upon  an 
unfinished  building,  with  knowledge  that  it 
is  to  be  occupied  by  a  tenant  not  named, 
and  conditioned  to  be  void  if  the  property  is 
sold  or  transferred,  or  if  the  title  or  posses- 
sion shall  be  changed  irom  any  cause  what- 
ever, is  not  avoided  by  a  letting  to  a  tenant 
for  a  term  of  five  years,  with  the  privilege 
to  him  to  purchase  at  any  time,  and  his 
absolute  agreement  to  purchase  at  the  end 
of  the  term,  although  the  insurance  com- 
pany had  no  notice  of  the  agreement  to 
purchase.  Smith  v.  Phoenix  Ins.  Co.  91  Cal. 
323.  37  Pac.  738,  13:  475 

377.  A  mere  executory  agreement  to  sell 
insured  goods  does  not  constitute  any 
change  of  interest  within  the  meaning  of 
an  insurance  policv.  Erb  v.  German-Amer- 
ican Ins.  Co.  98  Iowa.  606,  67  N.  W.  583, 

40:  845 

378.  A  mere  paper  transfer  called  a  bill  of 
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sale,  without  consideration  and  without  de- 
livery of  possession  of  the  property,  does 
not  constitute  a  change  of  title  or  an  en- 
cumbrance within  the  meaning  of  an  insur- 
ance policy  containing  conditions  as  to  title 
and  encumbrances',  even  if  it  was  intended 
to  defraud  creditors.  Forward  v.  Conti- 
nental Ins.  Co.  142  N.  Y.  382,  37  N.  E.  615, 

25:  637 

379.  The  acceptance  of  a  proposition  to 
buy  real  property,  which  is  definite  in  noth- 
ing except  the  amount  to  be  paid,  does  not 
defeat  insurance  thereon  under  a  policy  pro- 
viding that  it  shall  be  void  if  the  interest 
of  the  assured  becomes  other  than  "the  en- 
tire, unconditional,  unencumbered,  and  sole 
ownership."  Arkansas  Fire  Ins.  Co.  v.  Wil- 
son, 67  Ark.  553,  55  S.  W.  933,  48:  510 

380.  Letting  a  tenant  into  possession  of 
property  under  an  agreement  to  rent  the 
same  for  five  years,  and  then  to  buy  it,  is 
not,  prior  to  the  expiration  of  the  five  years, 
a  violation  of  the  condition  of  an  insurance 
policy  thereon,  making  the  policy  void  in 
case  of  a  transfer  of  title  or  possession  of 
the  property,  where  provision  is  made  in  the 
application  for  occupancy  by  a  tenant. 
Smith  V.  Phoenix  Ins.  Co.  91  Cal.  323,  27 
Pac.  738,  13:  475 

381.  The  word  "occupants"  in  the  pro- 
vision of  a  policy  making  it  void  for  change 
of  interest,  title,  or  possession,  "except 
change  of  occupants  without  increase  of 
hazard,"  is  not  limited  to  real  property,  but 
applies  to  personal  property  also.  Herman 
V.  Katz,  101  Tenn.  118,  47  S.  W.  86,  41:  700 
Mortgages. 

Waiver,  see  infra.  854. 

See  also  infra,  42.5-427,  498,  514-516. 

For  Editorial  Notes,  see  infra,  IX.  §  29. 

382.  A  condition  that  an  insurance  policy 
shall  not  be  valid  if  the  property  is  mort- 
gaged does  not  contravene  any  public  policy. 
Dumas  v.  Northwestern  Nat.  Ins.  Co.  12 
App.  D.  C.  245.  40:  358 

383.  A  mortgage  is  a  conveyance  of  an  in- 
terest in  the  property,  within  the  meaning 
of  an  insurance  policy  providing  that  it  shall 
become  void  by  a  change  in  the  interest  of 
the  assured,  whether  by  sale,  transfer,  or 
convevance.  East  Texas  F.  Ins.  Co.  v. 
Clarke,  79  Tex.  23,  15  S.  W.  166,         11:  203 

384.  A  policy  of  insurance,  void  for  any 
change  of  interest  in  the  property  insured, 
issued  upon  the  interest  of  the  person  hold- 
ing lands  under  a  contract  of  purchase,  is 
avoided  by  a  mortgage  given  by  the  vendor 
if  the  interest  of  the  vendee  is  thereby  af- 
fected; but  if  such  mortgage  creates  no 
obligation  upon  such  vendee  for  its  pay- 
ment, her  interest  and  the  policy  upon  it 
remain  imaffected  bv  the  mortsafre.  TTnn^^e 
V.  Prescott  Ins.  Co. '84  Mich,  aon!  47  X.  W. 
587,  11:. 340 

385.  A  chattel  mortgage  given  by  one 
partner  on  firm  property  for  hi>  individual 
benefit  makes  a  change  of  "iiitorot."  if  not 
of  title  or  possession,  within  the  meaning  of 
an  insurance  polioy  ]irovidint:  atrain>t  en- 
cumbrances by  eliattol  moi-tgase  and 
changes    in     interest,    title,    or    possession. 


Olney  v.  German  Ins.  Co.  88  Mich    94,  50 
N.  W.  100,  13:  684 

386.  A  mortgage,  although  in  the  form 
of  an  absolute  deed,  does  not  make  any 
change  in  the  title,  interest,  or  possession  of 
the  property  of  the  inS'Ured  within  the  mean- 
ing of  a  provision  in  a  policy  that  it  shall 
be  void  in  case  of  such  change.  Sun  Fire 
Oflace  V.  Clark,  53  Ohio  St.  414,  42  N.  E.  248, 

38:  562 

387.  Where  a  policy  declares  that  it  shall 
be  void  if  the  assured  is  not  the  uncon- 
ditional owner,  or  if  his  interest  is  not 
truly  stated  in  the  policy,  and  he  warrants 
that  he  has  not  omitted  to  state  any  infor- 
mation material  to  the  risk,  his  failure  to 
disclose  a  mortgage  on  the  property  will 
avoid  the  policy.  Westchester  F.  Ins.  Co. 
V.  Weaver,  70  Md.  536,  17  Atl.  401,     5:  478 

388.  An  express  condition  that  a  policy 
shall  be  void  if  the  insured  is  not  the  sole 
and  unconditional  owner  of  the  property,  or 
if  it  is  mortgaged,  will  render  it  void  if  the 
conditions  are  broken,  even  if  the  insured 
made  no  representations  as  to  the  property 
or  any  fraudulent  concealment  of  the  facts. 
Uumas  V.  Northwestern  Nat.  Ins.  Co.  12 
App.  D.  C.  245,  40:  358 

389.  Where  the  assured  warranted  that 
they  had  not  omitted  to  state  to  the  com- 
pany any  information  material  to  the  risk, 
and  at  the  time  the  insurance  was  taken 
there  was  an  tmdischarged  mortgage  on  the 
property,  but  the  mortgagee  had  volun- 
tarily destroyed  the  note  secured  by  it, 
which  was  not  known  by  the  assured,  tne 
failure  of  assured  to  state  that  they  believed 
that  the  property  was  mortgaged  was  an 
omission  of  a  statement  material  to  the 
risk,  or,  at  least,  it  was  evidence  from  which 
that  might  have  been  found.  Smith  v.  Nia- 
gara P.  Ins.  Co.  60  Vt.  682,  15  Atl.  353, 

1:216 

390.  Consent  as  effectual  as  though  in 
writing,  as  required  by  a  condition  of  an  in- 
surance policy  that  it  shall  be  void  if  the 
property  be  or  become  mortgaged  without 
consent  of  the  company  in  writing  indorsed 
on  the  policy,  is  given  as  to  a  recorded 
mortgage  existing  at  the  time  of  the  insur- 
ance by  issuing  and  receiving  the  consider- 
ation for  the  policy  without  inquiry  as  to 
the  existence  of  a  mortgage.  Wright  v. 
Londoft  F.  Ins.  Asso.  12  Mont.  474,  31  Pac. 
87,  19:211 

301.  A  mortgage  does  not  take  effect  so 
as  to  affect  the  title  of  the  mortgagor, 
within  the  ineaning  of  an  insurance  policy, 
where  it  is  simply  left  for  conveyance, 
after  the  mortgagor  has  signed  it,  with  the 
pre-ident  of  the  corporation  to  which  it  is 
given,  until  it  shall  be  signed  by  the  mort- 
gagor's wife;  but  it  does  take  effect  if  it  is 
delivered  by  the  husband  for  that  purpose, 
so  far  as  he  is  concerned,  although  held  as 
an  incomplete  instrument  until  the  wife's 
signature  is  obtained.  East  Texas  F.  Ins. 
Co.  V.  Clarke,  79  Tex.  23,  15  S.  W.  166. 

11:  293 

,302.  An  undischarged  mortgage  which  has 
been  paid  is  not  an  encumbrance  on  prop- 
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erty  insured.     Smith  v.  Niagara  F.  Ins.  Co. 
60  Vt.  682,  15  Atl.  353.  1:  216 

393.  A  mortgage  upon  property,  con- 
ditioned to  secure  the  maintenance  of  the 
mortgagee  during  his  life,  which  provides 
that  it  shall  be  null  and  void  in  case  the 
maintenance  is  regularly  furnished,  but  that 
upon  default  it  may  be  foreclosed,  is  an 
encumbrance  within  the  meaning  of  an  in- 
surance policy  providing  that  encumbrances 
upon  the  insured  property  shall  avoid  the 
policy;  and  such  policy  thereon  will  be 
avoided  by  such  mortgage,  although  the 
mortgagor  was  free  from  fault  at  the  time 
he  received  the  policy  and  at  the  time 
the  loss  occurred.  Continental  Ins.  Co.  v. 
Vanlue,  126  Ind.  410,  26  N.  E.  119,      10:  843 

394.  The  renewal  of  a  mortgage  to  one 
who  has  by  operation  of  law  become  entitled 
to  it  will  not  forfeit  a  policy  of  insurance 
which  contains  a  condition  against  en- 
cumbrances. Bowlus  V.  Phoenix  Ins.  Co.  133 
Ind.  106,  32  N.  E.  319,  20:  400 

395.  A  statement  by  an  applicant  for  in- 
surance to  the  amount  of  $1,100,  of  the 
amount  due  on  a  mortgage  as  possibly  $400, 
when  the  true  amount  was  $582.14,  is  not  a 
misstatement  so  material  to  the  risk  as  to 
avoid  the  policy.  Home  Ins.  Co.  v.  Koob, 
113  Ky.  360,  68  S.  W.  453,  58:  58 

396.  A  misstatement  by  an  applicant  for 
insurance,  of  the  amount  due  on  a  loan- 
association  mortgage  on  the  property,  will 
not  avoid  the  policy,  where  he  was  unable, 
and  did  not  pretend,  to  give  accurate  in- 
formation, and  there  was  an  entire  absence 
of  fraudulent  motive.  Id. 

397.  A  mortgage  clause  declaring  that  the 
mortgagee's  interest  shall  not  be  invalidated 
by  any  act  or  neglect  of  the  mortgagor,  or 
by  any  change  in  title  or  possession  without 
the  mortgagee's  notice,  makes  a  new  con- 
tract between  the  insurer  and  mortgagee 
which  is  unaffected  by  the  false  statements 
of  the  mortgagor  as  to  his  title  or  owner- 
ship of  the  property  of  whicli  tlie  mortgagee 
is  ignorant,  whereby  tlie  insurance  never 
became  valid  as  to  the  mortgasor.  Syndi- 
cate Ins.  Co.  V.  Bohn.  27  U.  S.  App.  564,  12 
C.  C.  A.  531.  65  Fed.  165,  27:  614 

398.  A  clause  in  an  insurance  policy,  pro- 
viding that  a  mortgagee's  rights  shall  not 
be  affected  by  the  acts  of  any  other  per- 
son, includes  a  conveyance  of  the  mort- 
gagor's interest  in  the  insured  property  con- 
trary to  the  terms  of  the  policv.  Whiting 
v.  Burkhardt,  178  Mass.  535,  60  N.  E.  1, 

52:  788 

399.  A  conveyance  of  property  which 
avoids  insurance  as  to  the  owner  does  not 
defeat  the  rights  of  a  mortgagee,  under  a 
provision  that  his  interest  shall  not  be 
invalidated  by  any  act  nr  neglect  of  the 
mortiragor  or  owner.  I'lienix  Ins.  Co.  v. 
Omaha  Loan  &  T.  Co.  41  Xeb.  8.34.  (W  X.  W. 
133.  2.K67n 

400.  Tlio  failure  of  a  mortgagee  to  give 
notice  to  the  insurer  of  a  r-oin(\\anco  of  tlie 
property,  as  re(|uired  by  the  |inli(  v.  wj]]  not 
defeat  liis  riglit  to  the  insurance,  in  tlie  ah- 
.senr'c  of  an.v  pi-ovision  that  the  policy  shall 
be  void  for  tliat  cause.  Id. 


I  401.  A  violation  of  the  ordinary  stipula- 
tion in  a  mortgage  clause  on  an  insurance 
policy,  that  the  mortgagee  will  notify  the 
insurer  of  a  change  of  title  to  the  property, 
is  not  a  ground  for  forfeiJ^ure  of  the  policy, 
but  is  merely  a  breach  of  contract  for 
which  an  action  for  damages  will  lie  if  the 
insurer  is  injured.  Pioneer  Sav.  &  L.  Co.  v. 
Providence  Washington  Ins.  Co  17  Wash. 
175,  49  Pac.  231,  "        38:  397 

402.  Violation  by  an  insured  of  a  pro- 
vision in  the  policy  that  a  transfer  of  the 
property  without  the  company's  consent 
will  avoid  the  policy  does  not  avoid  it  as  to 
a  mortgagee  to  whom  the  loss  is  payable, 
where  there  is  a  further  provision  that 
where  an  interest  exists  in  favor  of  a  mort- 
gagee the  conditions  of  the  policy  shall 
apply  in  the  manner  expressed  in  such  pro- 
visions relating  to  the  interest  as  shall  be 
written  upon,  attached,  or  appended  hereto, 
and  there  are  no  such  provisions.  Oakland 
Home  Ins.  Co.  v.  Bank  of  Commerce,  47  Neb. 
717,  66  N.  W.  646,  36:  673 

403.  Change  of  title  by  deed  from  mort- 
gagor to  mortgagee  in  the  interval  between 
the  application  by  the  mortgagee  for  in- 
surance on  the  property  and  delivery  of  the 
policy  will  not  render  the  insurance  void 
for  false  description  of  the  property  as 
belonging  to  the  mortgagor,  if  the  facts  of 
the  exis'tence  of  the  mortgage  and  the 
pendency  of  foreclosure  proceedings  are 
stated  in  the  application.  Pioneer  Sav.  & 
L.  Co.  V.  Providence  Washington  Ins  Co. 
17  Wash.  175,  49  Pac.  231,  38:  397 

404.  A  conveyance  from  the  mortgagor  to 
mortgagee  prior  to  the  date  of  the  fire, 
which  is  not  accepted  until  after  that  date, 
will  not  avoid  a  policy  of  insurance  on  the 
property  for  change  of  title,  since  the  mort- 
gagor may  keep  his  mortgage  alive  and  pre- 
vent its  merging  in  the  title  if  it  is  to  his 
interest  to  do  so.  Id. 

405.  There  is  no  change  of  title  within  the 
meaning  of  an  insurance  policy  which  is  to 
be  forfeited  if  the  title  is  changed,  by  reason 
of  a  sale  under  a  power  in  a  mortgage, 
which  is  voidable  because  the  mortgagee 
was  indirectly  the  purchaser,  where  the 
mortgagor  has  repudiated  the  sale  and  re- 
mains in  possession  claiming  o^vnership. 
Niagara  F.  Ins.  Co.  v.  Scammon,  144  111.  490, 
28  X.  E.  919,  32  X\  E.  914,  19:  114 

406.  A  decree  setting  aside  an  illegal  sale 
under  a  power  in  a  mortgage  which  was  in- 
voluntary as  to  the  mortgagor  avoids  the 
sale  from  the  beginning,  so  as  to  enable  the 
mortgagor  to  enforce  his  insurance  policies 
notwithstanding  provisions  against  change 
of  title,  even  as  to  losses  which  occurred  be- 
fore the  rendition  of  the  decree.  Id. 

407.  A  voidable  sale  of  real  estate  under 
a  power  in  a  mortgage,  although  treated  as 
a  transaction  to  wliieh  the  mortga.ijor  is  a 
party,  will  become  void  from  the  time  he 
notifies  the  purchaser  of  refusal  to  recogtiize 
the  latter's  title,  so  as  to  entitle  the  mort- 
iia'i'or  io  enforce  liis  insurance  policies  not- 
witli-taiiding  provisions  ;i;,'aiiist  alienation 
of  title,  as  to  lo--e>  which  sul)se(pier!t ly 
wcur,     if    he     remains     in     possession     and 
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promptly  institutes  proceedings  to  have  the 
sale  set  aside.  Id. 

408.  The  mere  accumulation  of  interest  on 
a  mortgage,  of  which  an  insurer  was  notified 
at  the  time  of  issuing  ^he  policy  on  real 
estate,  will  not  work  a  forfeiture  of  the 
insurance.  Fitzgibbons  v.  Merchants'  &  B. 
Mut.  F.  Ins.  Co.  126  Iowa,  52,  101  N,  W.  454, 

70:  243 
Encumbrances  generally. 
Waiver  of,  see  infra,  831-834. 
See  also  supra,  336,  362,  378,  379,  392;  infra, 

512,  521. 
For  Editorial  Notes,  see  infra,  IX.  §§  29,  30. 

409.  The  fact  of  additional  encumbrances 
on  the  property  insured  is  not  a  breach  of  a 
condition  against  encumbrances,  where  the 
total  amount  of  all  such  encumbrances  at 
no  time  exceeded  the  amount  represented  by 
the  assured.  Kister  v.  Lebanon  Mut.  Ins. 
Co.  128  Pa.  553,  18  Atl.  447,  5:  646 

410.  Misrepresentations  as  to  encum- 
brances do  not  increase  the  risk,  so  as  to 
avoid  a  policy  of  insurance  on  the  prop- 
erty, where  the  statute  provides  that  mis- 
representations shall  not  avoid  the  policy, 
unless  they  increase  the  risk,  or  are  made 
with  intent  to  deceive.  Continental  Fire 
Ins.  Co.  V.  Whitaker,  112  Tenn.  151,  79  S. 
W.  119,  64:  451 

411.  A  fire  insurance  policy  is  not  avoid- 
ed by  misrepresentations  as  to  encumbrances 
on  the  property  where  the  applicant  made 
no  representations  upon  the  subject,  but  the 
statement  was  inserted  by  the  company's 
agent  without  knowledge  of  the  applicant, 
and  he  signed  the  application  without  read- 
ing it.  Id. 

412.  An  honest  and  excusable  mistake  in 
computing  the  amount  of  an  encumbrance 
in  order  to  secure  a  renewal  will  not  vitiate 
a  policy  of  insurance.  Bowlus  v.  Phoenix 
Ins.  Co.  133  Ind.  106,  32  N.  E.  319,     20:  400 

413.  Under  an  agreement  that  the  repre- 
sentative of  judgment  creditors  is  to  collect 
the  rents  arising  from  the  property  of  the 
judgment  debtor,  and  apply  them  in  satis- 
faction of  the  judgment,  his  receipt  of  rents 
sufficient  to  satisfy  it  releases  the  prop- 
erty of  one  who  has  entered  himself  as  re- 
plevin bail  upon  the  judgment  from  the  lien 
thereof,  although  the  judgment  is  not 
marked  satisfied;  and  a  policy  of  insurance 
subsequently  issued  on  the  property  of  the 
replevin  bail  cannot  be  avoided  because  of 
the  apparent  existence  of  the  encumbrance. 
Continental  Ins.  Co.  v.  Vanlue.  126  Ind.  410. 
26  N.  E.  119,  10:  843 

414.  The  examination  of  insured  property, 
required  by  Ohio  Rev.  Stat.  §  .3(543.  for  the 
purpose  of  fixing  the  value,  which  shall  con- 
trol in  the  absence  of  any  change  increasing 
the  risk,  does  not  include  any  examination 
of  the  matter  of  encumbrances,  so  as  to  pre- 
vent a  forfeiture  l)y  reasun  of  a  new  en- 
cumbrance on  the  i)r(ipf'rt\".  wlictlicr  it  in- 
creases the  rislc  or  not.  ^^'^■l)-^  it  v.  Dwell- 
ms  House  Ins.  Co.  ,-5.3  Ohio  St.  .I.IS.  42  X.  h. 
.")4'6.  .30:  Tin 

415.  Xeither  tlic  existenco  of  a  voiuloi-"> 
lien  on  insured  ]ir(>pi'!-ty.  nor  llic  in^tituiinn 
of    proceedings    to    foreclose    it.    avoids    the 


policy  under  a  clause  making  it  Toid  if  the" 
interest  of  the  insured  be  other  than  uncon- 
ditional or  sole  ownership,  or  if  foreclosure 
proceedings  be  commenced  with  notice  of 
sale  by  virtue  of  any  mortgage  or  trust 
deed.  Southern  Ins.  (jo.  v.  Estes,  106  Tenn. 
472,  62  S.  W.  149,  52:  915 

Effect  of  legal  proceedings. 
See  also  supra,  385,  415;  infra,  517,  807. 

416.  Partition  of  the  property  among  the 
devisees  of  the  insured  effects  a  change  in 
the  "interest,  title,  or  possession"  within 
the  meaning  of  a  clause  in  an  insurance  pol- 
icy avoiding  the  contract  if  such  change  oc- 
curs. Trabue  v.  Dwelling  House  Ins.  Co. 
121  Mo.  75,  25  S.  W.  848,  23:  719 

417.  The  entry  of  a  judgment  setting 
aside,  in  favor  of  creditors,  a  voluntary 
deed,  does  not  change  the  ownership  of  the 
grantee  from  sole  and  unconditional,  with- 
in the  meaning  of  a  policy  of  insurance  in 
favor  of  the  grantee,  which  is  to  be  void  in 
case  the  assured  has  not  such  ownership. 
Steinmeyer  v.  Steinmeyer,  64  S.  C.  413,  42 
S.  E.  184,  59:  319 

418.  A  condition  of  a  policy  of  insurance, 
that  if  any  change  in  the  title  or  possession 
of  the  property  takes  place,  whether  by  sale, 
transfer,  conveyance,  legal  process,  or 
judicial  decree,  then  and  in  every  such  case 
the  policy  shall  be  void,  includes  an  involun- 
tary, as  well  as  a  voluntary,  change  of 
possession  by  writ  or  process.  Carey  v. 
German  American  Ins  Co.  84  Wis.  80,  54 
N.  W.  18,  20:  267 

419.  A  writ  of  attachment  is  process 
within  a  clause  of  an  insurance  policy  pro- 
viding for  forfeiture  if  any  change  takes 
place  in  the  title  or  possession  of  the  prop- 
erty, by  sale,  transfer,  conveyance,  legal 
process,  or  judicial  decree.  Id. 

420.  Forfeiture  of  an  insurance  policy 
conditioned  to  be  void  if  any  change  in  the 
title  or  possession  takes  place,  whether  by 
sale,  legal  process,  or  judicial  decree,  by 
reason  of  the  levy  of  an  attachment,  is  not 
prevejited  by  the  dissolution  of  the  attach- 
ment after  the  destruction  of  the  property 
by  fire.  Id. 

421.  An  officer  who  seizes  and  possesses 
himself  of  chattels  under  a  writ  of  attach- 
ment, in  such  manner  as  to  enable  him  to 
maintain  trespass  or  replevin  against  a 
wrongful  taker,  takes  exclusive  possession 
of  the  property  and  makes  a  change  of  its 
possession  by  legal  process,  within  a  claUse 
of  an  insurance  policy  forfeiting  it  if  any 
change  takes  place  in  the  title  or  possession 
by  sale,  legal  process,  or  judicial  decree.    Id. 

422.  The  levy  of  attachments  and  subse- 
quent executions  on  property  without  in- 
creasing the  hazard  does  not  avoid  an  in- 
surance policy  which  provides  that  it  shall 
be  void  for  change  of  interest,  title,  or 
possession,  except  change  of  occupants  with- 
out increase  of  hazard.  Herman  v.  Katz, 
101  Tenn.  118,  47  S.  W.  86,  41:  700 

42.3.  An  increase  of  the  risk  or  hazard  is 
not  shown  by  the  mere  fact  of  the  levy 
of  attachments  and  executions  upon  prop- 
erty. Id. 

424.  Proceedings  to  oust  a  tenant  accord- 
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ing  to  the  provisions  of  a  contract  under 
which  he  has  become  merely  a  tenant  hold- 
ing over  without  permission  is  not  a  liti- 
gation which  will  defeat  an  insurance  policy 
which  provides  that  it  shall  be  void  "if  the 
title  or  possession  be  now  or  hereafter  in- 
volved in  litigation."  Hall  v.  Niagara  F. 
Ins.  Oo.  93  Mich.  184,  53  N.  W.  727,      18:  135 

425.  The  institution  of  foreclosure  pro- 
ceedings against  the  real  estate  only  will 
not  work  a  forfeiture  of  an  insurance  policy 
covering  real  and  personal  property,  which 
provides  that  it  shall  be  forfeited  by  the 
institution  of  foreclosure  proceedings 
against  tlie  "property  insured."  Fitzgib- 
bons  V.  Merchants'  &  B.  Mut.  F.  Ins.  Ck). 
126  Iowa,  52,  101   N.  W.  454,  70:  243 

426.  The  commencement  of  foreclosure 
proceedings  defeats  the  interest  of  a  mort- 
gagee in  a  policy  of  insurance  on  the  mort- 
gaged property,  containing  a  mortgage 
clause  making  the  loss,  if  any,  payable  to 
tie  mortgagee  as  his  interest  might  appear, 
but  providing  that  the  entire  policy  should 
be  void  if,  with  the  knowledge  of  the  in- 
sured, foreclosure  proceedings  should  be 
commenced,  although  another  clause  pro- 
vided that  if,  with  the  consent  of  the  com- 
pany, an  interest  under  the  policy  should 
exist  in  favor  of  a  mortgagee,  the  conditions 
thereinbefore  contained  should  apply  in  the 
manner  expressed  in  such  provisions  relat- 
ing to  such  interest  as  should  be  written 
upon  or  attached  to  the  policy,  and  there 
was  no  stipulation  attached  which  declared 
that  the  insurance  in  favor  of  the  mort- 
gagee was  subject  to  the  same  terms  and 
conditions  as  that  of  the  mortgagor.  Deln- 
ware  Ins.  Co.  v.  Greer,  57  C.  C.  A.  188,  120 
Fed.  916,  61:  137 

427.  The  condition  that  a  policy  of  in- 
surance on  mortgaged  premises  should  be 
void  if,  with  kno^vledge  of  the  insured,  fore- 
closure proceedings  should  be  commenced,  is 
not  .  limited  to  foreclosure  proceedings  of 
which  the  insured  had  notice  at  the  time 
or  before  they  were  commenced,  but  covers 
all  such  proceedings  of  the  commencement 
of  which  he  acquired  knowledge  at  any 
time  before  the  loss  occurred.  Id. 

c.  Use  and  Care  of  Property. 

Opinion  Evidence  as  to  Increase  of  Risk, 
see  Evidence,   1389-1391,   1433. 

Evidence  as  to  Increase  of  Risk,  see  Evi- 
dence,  1911,   2095. 

Question  for  Jurv  as  to  Increase  of  Risk,  see 
Trial,   517,   518. 

Question  for  Jury  as  to,  Generally,  see  Trial 
250. 

See  also  supra,  372;  infra,  969-971. 

For  Editorial  Notes,  see  infra,  IX.  §§  27, 
28. 

428.  Mere  temporary  changes  in  the  use 
and  occupation  of  the  premises  are  not 
within  a  provision  in  a  fire  insurance  policy 
for  forfeiture  "by  any  change  in  the  use  or 
condition"  of  the  property,  by  which  the 
risk  is  increased.  Adair  v.  Southern  Mutual 
Ins.  Co.  107  Ga.  297.  33  S.  E.  78.  45:  204 

L.R.A.  Dig.— 108. 


429.  An  insurance  policy  describing  the 
building  as  a  dwelling  house  to  be  occupied 
by  tenants  for  three  years,  and  containing 
the  usual  condition  that  the  policy  shall  be 
forfeited  if  used  for  a  different  purpose,  the 
use  of  the  second  story  by  the  tenants  of 
the  assured  in  shaving  hoops  will  not  work 
a  forfeiture,  where  such  use  continued  for 
one  week  only  and  terminated  three  days 
before  the  fire,  and  the  building  at  no  time 
ceased  to  be  occupied  as  a  dwelling  house, 
and  the  use  in  no  way  contributed  to  the 
loss,  and  did  not  materially  increase  the 
hazard.  Kircher  v.  Milwaukee  Mechanics 
Mut.  Ins.  Co,  74  Wis.  470,  43  N.  W.  487, 

5:779 

430.  A  mere  temporary  use  of  a  threshing 
machine  operated  by  an  engine  for  a  few 
hours  on  premises  where  insured  property 
is  located  will  not  per  se  work  either  a 
forfeiture  or  a  suspension  of  the  policy, 
under  a  clause  providing  for  forfeiture  by 
change  in  the  use  or  condition  of  the  prop- 
erty, which  increases  the  risk.  Adair  v. 
Southern  Mutual  Ins.  Co.  107  Ga.  297,  33  S. 

E.  78,  45:  204 

431.  The  use  of  wood  to  make  power  in  a 
steam  engine,  not  only  when  moving  it  to 
the  place  where  it  was  to  operate  a  thresh- 
ing machine,  but  also  to  run  the  machine 
for  ^alf  an  hour  before  any  coal  was  used, 
and  then  continuing  to  use  wood,  together 
with  a  small  quantity  of  coal,  for  about  fif- 
teen minutes  and  until  a  fire  occurred, — is 
not  permitted  by  an  insurance  policy  which 
requires  the  use  of  "coal  for  fuel,  with  suf- 
ficient wood  to  kindle  or  start  the  fire." 
'I'hiirston  v.  Burnett  &  B.  D.  Farmers'  Mut. 

F.  Ins.  Co.  &8  Wis,  476,  74  N.  W.   131. 

41:316 

432.  An  insurance  policy  upon  corncribs 
and  the  contents  thereof,  providing  that  it 
shall  be  void  in  case  of  any  change  in  the 
exposure  by  the  erection  or  occupation  of 
adjacent  buildings,  or  by  any  means  what- 
ever in  the  control  or  knowledge  of  the 
assured,  is  avoided  by  the  use  by  the  as- 
sured, or  with  his  permission,  of  an  engine 
and  boiler  near  the  comcrib,  furnishing  the 
power  to  a  corn  sheller.  Davis  v.  Western 
Home  Ins.  Co.  81  Iowa,  496,  46  N.  W.  1073, 

10:  359 

433.  A  material  increase  of  the  hazard  of 
insurance,  so  great  as  to  be  apparent  to  any 
person  of  ordinary  intelligence,  made  by 
some  temporary  change  in  the  use  of  the 
property,  may  relieve  the  insurer  from  lia- 
bility for  loss  thereby  caused.  Adair  v. 
Southern  Mut.  Ins.  Co.  107  Ga.  297,  33 
S.  E.  78,  _  45:204 

4.34.  A  provision  of  a  policy  insuring 
against  loss  by  the  accidental  discharge  of 
an  automatic  fire  extinguisher,  that  notice 
shall  be  given  of  "any  known  defect"  which 
shall  render  the  system  more  than  usually 
hazardous,  and  that  it  shall  be  immediately 
repaired,  refers  to  defects  in  the  system 
itself,  and  not  to  those  in  the  fasteners 
of  shutters  on  the  windows  of  the  build- 
ings, although  the  use  of  the  latter  in  a  de- 
fective condition  may  make  possiljle  the 
breaKJng  of  the  apparatus   and   its   conge' 
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quent  discharge.  Wertheimer-Swarts  Shoe 
Co.  V.  United  States  Casualty  Co.  172  Mo. 
135,  72  S.  W.  635,  61:766 

436.  The  requirement  in  a  policy  of  in- 
surance against  loss  by  the  accidental  dis- 
charge of  an  automatic  fire  extinguishing 
apparatus,  that  assured  must  use  all  reason- 
able means  to  save  and  preserve  the  prop- 
erty insured,  refers  to  care  to  be  taken  after 
an  accidental  discharge  of  the  apparatus, 
and  not  to  care  to  prevent  an  accident.      Id. 

436.  A  fire  insurance  policy  which  pro- 
vides that  it  shall  become  void  in  case  the 
situation  or  circumstances  affecting  the  risk, 
shall  be  altered  so  as  to  increase  the  risk, 
with  the  knowledge  or  consent  of  the  as- 
sured and  without  the  consent  of  the  insurer, 
is  rendered  absolutely  void  by  a  temporary 
increase  of  risk  caused  by  the  manner  of  us- 
ing the  premises,  and  which  is  not  a  casual, 
inadvertent,  or  inevitable  thing;  and  the 
policy  will  not  revive  upon  the  termination 
oi  such  increase  of  risk  before  destruction 
of  the  property  by  fire.  Kyte  v.  Commercial 
Union  Assur.  Co.  149  Mass.  116,  21  N.  E. 
361,  3:  508 

437.  A  clause  in  an  insurance  policy  pro- 
viding that  the  policy  shall  be  void  in  case 
of  change  of  use  of  the  property  increasing 
the  risk  will  cease  to  operate  when  the 
more  hazardous  use  ceases  so  that  a  re- 
covery may  be  had  for  a  loss  subsequently 
occurring  to  which  the  more  hazardous  use 
did  not  contribute.  Traders'  Ins.  Co.  v. 
Catlin,  163  111.  256.  45  N.  E.  255,  35:  595 
Alterations;  repairs. 

See  also  infra,  483. 

438.  Painters  employed  in  repainting  a 
building  are  not  "mechanics"  within  the 
provision  of  an  insurance  policy  respecting 
the  emplovment  of  mechanics  on  the  build- 
ing Smith  V.  German  Ins.  Co.  107  Mich. 
270,   65   N.   W.   236,  30:  368 

439.  Rubbing  and  polishing  woodwork,  re- 
pairing walls  and  ceilings,  repairing  and  re- 
burnishing  plumbing  and  gas  fittings,  and 
repairing  the  gutters  and  spouts  are  with- 
in the  provisions  of  a  fire  insurance  policy 
making  it  void  in  case  mechanics  are  en- 
gaged in  repairing  the  building  for  more 
than  fifteen  days  at  any  one  time.  German 
Ins.  Co.  V.  Hearne,  54  C.  C.  A.  527.  117 
Fed.  289,  59:  A? 2 

440.  A  provision  of  an  insurance  policy 
rendering  it  void  if,  without  consent  of  the 
insurer,  mechanics  are  employed  in  building, 
altering,  or  repairing  the  premises  for  more 
than  fifteen  days  at  any  one  time,  is  oper- 
ative regardless  of  the  reasonableness  of  the 
repairs.  A"- 

441.  Altering  or  repairing  a  building  does 
noi  constitute  occupancy  within  the  mean- 
ing of  an  insurance  policy  which  provides 
that  mechanics  may  be  employed  for  a  cer- 
tain number  of  days  in  sucli  work.  Lim- 
burg  V.  German  F.  Ins.  Co.  90  Iowa.  709. 
.57  X.  W.  6-20.  23:  99 
Vacancy;  occupancy. 

Xofli^'-ence  of  Personal  Ropro-ontative  as  to 
Vacancy  Pertnit.  see  Executors  and  Ad- 
ministrators, 77. 


Question  for  Jury  as  to,  see  Trial,  167-169, 

439. 
See  also  supra,  441;  infra,  518. 
For  Editorial  Xotes,  see  infra,  IX.  §  27. 

442.  The  words  "vacant  or  unoccupied," 
in  an  insurance  policy,  must  be  construed 
with  respect  to  the  use  and  adaptability  of 
the  building  insured.  Limburg  v.  German 
F.  Ins.  Co.  90  Iowa,  709,  57  N.  W.  626, 

23:  99 

443.  Both  conditions  need  not  be  shown 
in  order  to  avoid  a  policy  of  insurance  under 
a  clause  making  it  void  when  "vacant  or  ufl- 
occupied."  Id. 

444.  An  increase  of  risk  or  fraud  of  the 
insured  is  necessary  to  defeat  a  policy  by 
reason  of  nonoccupancy,  notwithstanding 
a  provision  in  the  policy  that  it  shall  be  void 
in  case  of  nonoccupancy  without  the  in- 
surer's consent,  under  Ohio  Rev.  Stat.  §§ 
3643,  3644,  which  provide  that  the  whole 
amount  of  the  insurance  in  case  of  total 
loss,  or  the  full  amount  of  a  partial  loss, 
shall  be  paid  in  the  absence  of  any  in- 
crease of  risk  without  the  consent  of  the 
insurer,  and  also  of  intentional  fraud.  Moody 
V.  Amazon  Ins.  Co.  52  Ohio  St.  12,  38  N. 
E.  1011,  26:  313 

445.  Permitting  insured  property  to  be- 
come vacant  without  consent  of  the  in- 
surer immediately  forfeits  the  insurance, 
under  a  policy  providing  that  it  shall  be 
null  and  void  in  case  of  nonoccupancy  with- 
out consent  indorsed  on  the  policy;  and  the 
policy  cannot  be  revived,  without  consent, 
by  reoccupancy  before  loss  occurs.  German 
Ins.  Co.  v.  Russell,  65  Kan.  373,  69  Pac. 
345,  58:  234 

446.  A  statement  in  an  insurance  policy 
that  the  property  is  occupied  by  the  as- 
sured as  a  dwelling  for  himself  and  family 
is  not  a  Avarranty  that  it  shall  continue  to 
be  so  occupied,  but  is  only  a  warranty  of 
the  situation  at  the  time  the  insurance  is 
effected.  Id. 

447.  A  dwelling  house  is  vacant  or  unoc- 
cupied in  the  sense  in  which  those  terms 
are  employed  in  a  policy  of  insurance,  when 
it  is  not  used  as  a  fixed  abode,  although 
employees  occasionally  sleep  there  and  some 
provisions  are  kept  in  the  house,  which  is 
visited  to  obtain  them.  Agricultural  Ins. 
Co.  V.  Hamilton  use  of  Hopkins,  82  Md.  88, 
.33  Atl.  429,  30:  633 

448.  A  house  out  of  which  a  tenant  has 
moved,  but  in  which  some  trifling  articles  of 
his  still  remain,  while  other  goods  of  his  are 
in  a  smokehouse  a  few  steps  away,  and  into 
which  an  incoming  tenant  has  moved  a  por- 
tion of  his  effects,  including  a  stove  in  which 
he  has  built  a  fire,  and  into  which  he  would 
have  brought  his  family  except  for  rain, 
may  be  found,  as  a  question  of  fact,  not  to 
be  vacant  and  unoccupied  within  the  mean- 
ing of  an  insurance  policv.  Home  Ins.  Co.  v. 
Mendenhall,  164  111.  458,'  45  X.  E.  1078, 

36:  374 

449.  A  building  will  not  be  considered  as 
unoccupied  upon  its  ceasing  to  be  used  as 
a  family  residence,  where  the  household 
goods  remain  ready  for  use,  and  it  continues 
to  be  occupied  by  one  or  more  members  of 
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the  family,  who  have  access  to  the  entire 
building  for  the  purpose  of  caring  for  it,  and 
who  do  care  for  it  and  make  some  use  of  it 
as  a  place  of  abode.  Moody  v.  Amazon  Ins. 
Co.  52  Ohio  St.  12,  38  N.  E.  1011,        26:  313 

450.  The  fact  that  the  custodian  had  ac- 
cess to  only  one  room  of  a  house  did  not  ren- 
der it  vacant  so  as  to  avoid  a  policy  of  in- 
surance on  it,  where  the  agent  was  notified 
that  the  owner's  family  was  to  be  absent, 
and  agreed  that  it  would  be  suflficient  to 
have  a  man  in  the  yard,  the  furniture  being 
left  in  the  building,  and  the  custodian  occu- 
pying an  adjoining  building  only  30  feet 
away,  and  part  of  the  time  sleeping  in  the 
room  to  which  he  had  access.  Home  Ins.  Co. 
V.  Hancock,  106  Tenn.  513,  62  S.  W.  145, 

52:  665 

451.  The  vacancy  of  a  tenant  house  while 
the  owner  occupies  a  dwelling  in  the  same 
inclosure  will  not  avoid  a  policy  by  which, 
for  a  gross  sum  as  consideration,  without 
specifying  the  rate  on  either  house,  the 
owner  is  insured  for  $1,000,  of  which  $400  is 
upon  the  tenant  house  and  $600  upon  the 
other,  with  a  provision  that  the  policy  shall 
be  of  no  effect  if  the  "premises  become  va- 
cant and  unoccupied."  McQueeney  v. 
PhcEnix  Ins.  Co.  52  Ark.  257,  12  S.  W.  498, 

5:  744 

452.  An  old  counter  not  intended  to  be 
moved,  but  left  for  sale  in  an  insured 
building  on  removal  of  the  tenant,  who  had 
used  it  for  a  cigar  store  and  factory,  and  a 
few  bottles  and  jugs  of  liquor  stored  thei-e 
under  an  arrangement  with  him  without  the 
knowledge  of  the  owner  of  the  building,  do 
not  constitute  an  occupancy  of  the  building 
where  the  owner  is  seeking  another  tenant. 
Limburg  v.  German  F.  Ins.  Co.  90  Iowa.  709, 
57  N.  W.  626,  23:  99 

453.  A  building  is  vacant  or  unoccupied, 
within  the  meaning  of  an  insurance  policy 
which  declares  that  the  insurance  shall  be 
void  in  case  it  becomes  vacant  or  unoccu- 
pied, where  a  tenant  has  moved  out,  al- 
though for  the  purpose  of  letting  in  new 
tenants  who  intend  to  move  in  the  next  day 
after  a  fire  occurs,  and  who  have  already 
made  some  repairs  on  the  house,  but  have 
left  nothing  in  it  except  two  or  three  planes. 
Continental  Ins.  Co.  v.  Kyle,  124  Ind.  132, 
24  N.  E.  727,  9:  81 

454.  A  church  is  not  vacant  and  unoccu- 
pied, as  a  matter  of  law,  within  the  meaning 
of  a  clause  of  an  insurance  policy  respecting 
such  nonoccupancy  for  more  than  ten  days 
without  written  consent  of  the  insurer, 
merely  because  no  services  are  held  in  it  and 
the  widows  are  boarded  up  for  more  than 
that  period  because  there  is-'  no  minister  to 
officiate.  Hampton  v.  Hartford  F.  Tns.  Co. 
(N.  J.  Err.  &  App.)  05  N.  J.  L.  20o.  47 
Atl.  433.  .52:  344 
Suspension  of  business. 

Question  for  Jury  as  to,  see  Trial,  1G7. 

See  also  infra.  ;"2.'^. 

For  Editorial  Notes,  see  infra.  IX.  g  27. 

455.  Neither  the  previous  habit  of  a  por- 
Gon  insured  to  cease  the  operation  of  his 
shoe  factory  during  the  dull  season,  nor  the 
general    custom    of   other   manufacturers    to 


do  the  same  thing,  can  render  nugatory  a 
provision  in  his  policy  that  it  shall  be  void 
if  the  factory  ceases  operations  for  more 
than  thirty  days.  Stone  v.  Howard  Ins. 
Co.   153  Mass.  475,  27  N.  E.  6,  11:  771 

456.  A  building  used  as  a  shoe  factory 
may  be  considered  of  itself  a  manufacturing 
establishment,  and  so.  also  may  the  ma- 
chinery, furniture,  etc.,  used  in  the  business, 
where  they  are  insured  by  separate  policies, 
providing  in  statutory  language  that  they 
shall  be  void  if  the  premises  insured  are  a 
manufacturing  establishment  and  operations 
therein  cease  for  more  than  thirty  days,  al- 
though in  strictness  the  establishment  must 
consist  of  the  building,  machinery,  etc., 
combined.  Id. 

457.  Boots  and  shoes  in  a  shoe  factory  do 
not  constitute  part  of  the  manufacturing 
establishment,  so  that  the  suspension  of 
operations  in  the  factory  will  defeat  in- 
surance on  them  under  a  policy  providing 
that  it  shall  be  void  if  the  premises  insured 
are  a  manufacturing  establishment  and  op- 
erations therein  cease  for  more  than  thirty 
days;  but  machines,  tools,  and  furniture  are 
to  be  regarded  as  part  of  the  establishment, 
under  a  similar  policy.  Id. 

458.  Machinery  and  apparatus  used  in  the 
business  of  manufacturing  leather  and  mo- 
rocco, including  boiler,  engine,  etc.,  being  the 
only  property  covered  by  a  policy  of  insur- 
ance, do  not  constitute  a  mill,  and  the 
standing  still  thereof  does  not  create  a  for- 
feiture, under  a  policy  which  provides  that 
"if  a  building  covered  by  this  policy  shall 
become  vacant  or  unoccupied,  or  if  a  mill 
or  manufactory  shall  stand  idle,  .  ,  , 
all  liability  hereunder  shall  thereupon 
cease,"  where  a  further  provision  of  the  pol- 
icy as  to  the  falling  of  a  building  expressly 
declares  that  the  policy  shall  cease  as  to 
property  therein  as  well  as  to  the  building, 
Halpin  v.  Ins.  Co.  of  North  America,  120 
N.  Y.  73,  23  N.  E.  989,  8:  79 

459.  An  allegation  that  the  hazard  of  the 
burning  of  a  shingle  mill  was  increased  after 
the  issuance  of  an  insurance  policy  thereon 
is  supported  by  evidence  that  the  mill  was 
allowed  to  remain  idle,  where  the  facilities 
for  extinguishing  fires  were  largely  depend- 
ent upon  the  mill  being  in  operation. 
Brehm  Lumber  Co.  v,  Svea  Ins,  Co,  36 
Wash.  520,  79  Pac,  34,  68:  109 

460.  Getting  shingle  bolts  to  the  mill, 
selling  and  shipping  shingles  therefrom,  and 
placing  some  shingles  in  the  dry  kiln  with- 
out turning  on  the  steam,  are  not  an  opera- 
tion of  the  mill  when  the  machinery  is 
stopped,  so  as  to  prevent  the  operation  of 
a  clause  in  an  insurance  policy  making  it 
void  if  the  property  is  shut  down  or  idle  for 
more  than  thirty  days  without  permission. 

Id. 
401.  A  distillery  is  not  represented  as  in 
operation  by  describing  it  as  "occupied  by 
the  assured  as  a  distillery,"  in  a  policy  is- 
sued when  it  had  long  been  idle.  Louck  v. 
Orient  Ins.  Co.  176  Pa.  638,  35  Atl.  247, 

33:  712 
4G2.  A  policy  of  insurance  on  an  idle  dis- 
tillery  described  by   written   words   as  "oc- 
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cupied  by  the  assured  as  a  distillery,"  and 
in  which  the  assured  has  an  office  which  he 
occupies,  is  not  void  because  the  distillery  is 
not  in  operation,  notwithstanding  a  condi- 
tion that  the  policy  shall  be  void  if  it 
"ceases  to  be  operated  for  more  than  ten 
eonsocutive  days."  Id. 

Watchmen. 

463.  A  provision  on  a  slip  of  paper  pasted 
on  the  face  of  an  insurance  policy  and  hav- 
ing no  connection  with  the  warranties  ex- 
pressed therein  that  a  watchman  shall  be 
employed  by  the  insured  to  be  constantly  on 
the  premises  while  the  mill  is  not  in  opera- 
tion does  not  release  the  company  from  lia- 
bility for  a  loss  which  is  not  due  to  a  fail- 
ure to  keep  the  watchman.  Hart  v.  Niagara 
F.  Ins.  Co.  9  Wash.  620,  58  Pac.  213,   27:  86 

464.  The  temporary  absence  of  a  compe- 
tent watchman  re2;ularly  employed  for  a 
mill,  during  which  the  mill  is  destroyed  by 
fire,  will  not  avoid  a  policy  of  insurance  on 
the  property,  which  provides  that  state- 
ments in  the  application  shall  be  a  part  of 
the  contract,  although  in  the  application  the 
insured  agrees  to  keep  a  watchman  on  the 
premises  at  such  times  as  that  when  the 
fire  occurs.  McGannon  v.  Michigan  Millers' 
Mut.  F.  Ins.  Co.  127  Mich.  636,  87  N.  W. 
61,  54:  739 
Change  of  location. 

See  also  supra.  312. 

For  Editorial  Notes,  see  infra,  IX.  §  32. 

465.  A  change  in  the  location  of  insured 
property  without  the  consent  of  the  insurer 
does  not  exempt  the  company  from  liability 
if  the  hazards  of  such  location  are  not  op- 
erative at  the  time  of  the  loss,  under  a 
policy  providing  that  it  shall  become  void 
unless  consent  in  writing  is  obtained  from 
the  company,  if  any  change  takes  place  in 
the  location  of  the  property.  Ohio  Farmers' 
Ins.  Co.  V.  Buroet.  65  Ohio' St.  119,  61  N.  E. 
712,  '  55:  825 

466.  The  value  of  insured  chattels  de- 
stroyed at  a  location  to  which  they  were 
removed  with  the  insurer's  consent  may  be 
recovered,  notwithstanding  their  previous 
removal  to  another  location  without  such 
consent,  under  a  policy  providing  that  it 
shall  become  void  if  any  change  takes  place 
in  the  location  oT  the  property,  unless  con- 
sent in  writing  is  obtained  from  the  com- 
pany. Id. 

4(37.  An  insurance  on  the  "contents"  of  a 
building.  dp>cribing  them  in  no  other  way, 
will  not  cover  the  articles  then  contained  in 
the  building,  after  they  are  removed  and 
stored  elsewlicri'.  Benton  v.  l-"arniers'  Mut. 
F.  Ins.  Co.  102  ^lich.  281.  GO  X.  W.  601. 

26:  237 

468.  Siiiol^od  moat-  taken  from  a  smoke- 
house to  a  '^torago-rofiin  as  fast  as  they  are 
cured  arc  coiitiMits  rif  t1io  siiinl^ohnuse  within 
the  nieaTiiiia'  of  a  pDlicy  in  -opa.rate  sums 
upon  a  luiiclicr  ~li(']i  aiid  it-  eniiti'iits.  and 
the  siiiiikcii' Mi-i'  ai!:!  ii-  cnnt  rin  ~,  ^vll(■re  it 
was  tlio  unil('r>l  ;Uiiliii'_''  uf  1  ln'  [tai-lii-s  that 
the  sin('l.:oil  iiiraf>  lal^cii  cm)  of  tli"  >iiiol<(>- 
liouso  for  stiii-aLji'  wiTc  ])roiii'rly  iiisiirod  as 
cnntonts  of  til"  >iiiolc<  lioii-i' :  and  rerovery 
nia\-  lie  had  ilu.refor  wlien   burned  with  the 


butchershop,  although  the  smokehouse  ig 
not  burned.  Graybill  v.  Penn  Twp.  Mut.  F. 
Ins.  Asso.   170  Pa.  75,  32  Atl.  632,       29:  55 

469.  A  policy  of  insurance  on  a  steam 
fire  engine,  hose  pipe,  and  hose  oart,  while 
located  and  contained  in  the  fire  engine 
house,  "and  not  elsewhere,"  docs  not  cover 
such  property  while  being  used  in  attempt- 
ing to  extinguish  a  fire  several  hundred  feet 
from  that  building.  L'Anse  v.  Fire  Asso.  of 
Phila.  119  Mich.  427,  78  N.  W.  465,     43:  838 

470.  Insurance  on  farming  utensils  and 
live  stock  on  described  premises  occupied  by 
the  assured,  and  on  hay  in  stacks,  does 
not  cover  such  property  when  taken  tempo- 
rarily, for  the  purpose  of  plowing,  to  a 
place  20  miles  distant, — especially  where 
the  application,  which  is  made  a  part  of  the 
policy,  asks  for  insurance  on  live  stock 
"while  on  the  premises  only."  Lakings  v. 
Phenix  Ins.  Co.  94  Iowa,  476,  62  N.  W.  783, 

28:  70 

471.  Insurance  on  wearing  apparel,  jewel- 
ry, satchels,  trunks,  books,  etc.,  "while  con- 
tained in"  a  specified  building,  does  not 
cover  the  property  when  located  at  another 
place  where  the  insured  was  temporarily 
staying  with  his  family,  although  the  in- 
surance agent  knew  of  his  habit  to  take  his 
family  periodically  to  such  place  for  a  tem- 
porary stay.  British  America  Assur.  Co. 
v.  Miller,  91  Tex.  414,  44  S.  W.  60,     39:  545 

472.  A  colt  killed  by  lightning  while  in  a 
field  at  pasture  is  not  covered  by  a  policy 
by  which  the  colt,  with  other  property,  is 
insured  as  "all  contained  in  above  described 
barn,"  and  in  which  there  is  a  general  print- 
ed clause  providing  that  the  policy  does  not 
cover  or  insure  personal  property  of  any 
kind  while  removed  from  the  particular 
building  therein  described.  Haws  v.  St. 
Paul  F.  &  M.  Ins.  Co.  130  Pa.  113,  18 
Atl.  621,  2:  52 

473.  Insurance  on  a  harvester  "operating 
in  the  grain  fields  and  in  transit  from  place 
to  place  in  connection  with  harvesting,"  does 
not  cover  a  loss  of  the  machine  by  fire  while 
standing  near  a  blacksmith  shop  to  which 
it  had  been  taken  for  repairs  from  the  place 
where  it  was  stored,  with  intent  to  take  it 
from  the  shop  directly  to  the  grain  fields 
as  soon  as  it  was  repaired.  Mawhinney  v. 
Southern  Ins.  Co.  98  Cal.  184,  32  Pac.  945, 

20:  87 
Prohibited  articles. 
See  also  infra,  771,  772;  Trial,  589. 

474.  An  "agreement  indorsed,"  permit- 
ting otherwise  prohibited  articles  to  be 
kept  on  insured  premises,  is  made  where  the 
articles  are  included  in  the  written  descrip- 
tion of  the  propertv  insured.  Joch  v.  Home 
Mut.  Ins.  Co.  Ill  Cal.  503.  44  Pac.  189, 

34:  857 

475.  Inflammable  substances  constituting 
component  parts  of  a  stock  of  materials  used 
in  a  business  are  covered  by  a  policy  of  in- 
surance on  the  stock  of  materials  used  in 
such  business,  even  if  there  is  a  priiited 
condition  in  the  policy  against  the  keeping 
of  such  inflammable  substances.  Maril  v. 
Connecticut  F.  Ins.  Co.  95  Ga.  604,  23  S.  E. 
463,  30:  835 
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476.  The  use  of  inflammable  substances, 
which  is  a  necessary,  usual,  and  customary 
incident  to  a  business,  must  have  been  in 
the  contemplation  of  the  parties  at  the 
time  of  taking  a  policy  of  insurance  upon  a 
stock  of  materials  used  in  that  business; 
and  therefore  the  policy  is  not  fivoided,  not- 
withstanding the  express  language  to  that 
effect  in  printed  clauses,  by  keeping  such 
substances  in  such  quantities  only  and  using 
them  in  such  manner  only  as  must  have 
been  contemplated.  Id. 

477.  A  provision  in  a  fire  insurance  policy 
rendering  it  void  if  gasoline  is  "kept,  used, 
or  allowed"  on  the  premises  is  not  violated 
by  the  bringing  of  a  gallon  of  it  onto  the 
property  for  temporary  use,  although  such 
act  results  in  the  destruction  of  the  prop- 
erty. Springfield  F.  &  M.  Ins.  Co.  v.  Wade, 
95  Tex.  598,  68  S.  W.  977,  58:  714 

478.  Gasoline  is  not  "kept,  used,  or  al- 
lowed" on  the  premises  insured,  within  the 
meaning  of  a  provision  for  avoiding  the 
policy,  by  leaving  a  5-gallon  can  containing 
gasoline,  in  the  building  for  a  number  of 
days  for  use  in  burning  off  old  paint  pre- 
paratory to  repainting  the  building.  Smith 
V.  German  Ins.  Co.  107  Mich.  270,  65  N.  W. 
236,  30:  368 

479.  The  increase  of  hazard  by  using  gaso- 
line to  burn  old  paint  from  a  brick  and 
stone  building  is  a  question  for  the  jury, 
where  there  is  some  testimony  to  show  that 
this  was  the  custom  of  painters.  Id. 

480.  Gasoline  Jcept  as  part  of  the  usual 
stock  of  merchandise  will  not  avoid  a  policy 
in  which  a  written  description  of  the  prop- 
erty insured  names  such  stock  "as  is  usually 
kept  in  country  stores,"  although  a  printed 
condition  declares  that  the  policy  shall  be 
void  if  certain  articles,  including  gasoline, 
are  kept,  used,  or  allowed  on  the  premises. 
Yoch  V.  Home  Mut.  Ins.  Co.  Ill  Cal.  503,  44 
Pac.  189,  34:  857 

481.  Benzine  kept  bottled  in  small  quanti- 
ties as  part  of  a  stock  of  drugs  and  chemi- 
cals does  not  avoid  a  policy  on  such  a  stock 
although  there  is  a  stipulation  against  keep- 
ing benzine  in  the  store.  Phoenix  Ins.  Co.  v. 
Flemming,  65  Ark.  54,  44  S.  W.  464,    39:  789 

482.  Keeping  a  small  quantity  of  benzine 
necessary  for  use  in  a  furniture  repair  shop 
does  not  forfeit  a  policy  of  insurance  there- 
on, although  the  printed  portion  of  it  de- 
clares that  it  shall  be  void  if  benzine  is  kept 
on  the  premises,  where  the  written  portion 
of  the  policy  insures  the  building  as  a  ''fur- 
niture store  and  repair  shop."  Faust  v. 
American  F.  Ins.  Co.  91  Wis.  158,  64  N. 
W.   883,  30:  783 

483.  An  implied  exception  as  to  ordinary 
repairs  in  a  reasonable  and  proper  way  is  to 
be  made  from  clauses  of  an  insurance  policy 
against  changes  in  the  situation  or  circum- 
stances affecting  the  risk,  and  against  the 
use  of  naphtha  on  premises.  First  Cong. 
Church  V.  Holvoke  Mut.  F.  Ins.  Co.  158 
Mass.  475,  33  X.  E.  572.  19:  587 

484.  Xaplitha  is  not  "kept"  but  is  "used" 
"on  the  premises,"  within  the  meaning  of  an 
insurance  policy,  where  for  nearly  four 
weeks  a  naphtha  torch  is  used  within  a  few 


inches  of  the  wall  on  the  outside  to  burn  off 
the    paint.  Id. 

485.  The  use  of  a  naphtha  torch  every  day 
for  nearly  a  month  in  removing  paint  from 
the  walls  of  a  building  covered  with  soft 
pine  sheathing  in  which  there  are  cracks,  at 
a  time  when  the  weather  is  very  hot,  is  a 
change  in  the  "situation  or  circumstances  af- 
fecting the  risk,"  within  the  meaning  of  an 
insurance   policy   on   the   building.  Id. 

486.  If  dynamite  has  been  kept  upon 
property  insured  by  a  policy  providing  that 
it  shall  be  void  if  dynamite  is  kept,  used,  or 
allowed  thereon,  no  recovery  can  be  had 
on  the  policy,  although  the  dynamite  had 
nothing  to  do  with  the  loss.  Bastian  v. 
British  American  Assur.  Co.  143  Cal.  287, 
77  Pac.  63,  66 :  255 

487.  Placing  fireworks  in  the  parlor  of 
one's  residence  on  the  3d  of  July,  for  the 
purpose  of  using  them  in  a  celebration  on 
the  evening  of  the  4th  of  July,  makes  the 
insurance  thereon  void  under  a  clause  pro- 
viding that  the  policy  shall  be  void  if  fire- 
works or  other  specified  articles  are  "kept, 
used,  or  allowed"  on  the  premises,  "any 
usage  or  custom  of  trade  or  manufacture 
to  the  contrary  notwithstanding."  Heron  v. 
Phoenix  Mut.  F.  Ins.  Co.  180  Pa.  257,  36 
Atl.  740,  36:  517 

d.  Books;  Inventory;   Iron  Safe  Clause. 

Waiver  of  Iron  Safe  Clause,  see  infra,  775, 

See  also  infra,  522. 

For  Editorial  Notes,  see  infra,  IX.  §  31. 

488.  A  policy  insuring  a  building  and 
contents  in  separate  amounts  is  forfeited 
as  to  the  building,  as  well  as  to  the  contents,  • 
by  failure  to  take  an  inventory  of  goods  at 
a  specified  time,  for  which  it  is  declared 
"this  policy  shall  be  null  and  void." 
Southern  F.'ins.  Co.  v.  Knight,  111  Ga.  622, 
36  S.  E.  821.  52:  70 

489.  An  invoice  of  goods  purchased  is  not 
an  inventory  of  stock  to  be  produced  under 
the   iron-safe   clause   of  a   fire  policy.       Id. 

490.  Violation  of  a  provision  in  a  fire 
insurance  policy  that  it  shall  be  void  unless 
an  inventory  and  books  of  account  are  kept 
in  a  fire-proof  safe  is  within  the  operation 
of  a  statute  providing  that  false  warranties 
shall  not  avoid  the  policy,  unless  made  with 
intent  to  deceive,  or  unless  they  increase 
the  risk.  Continental  Fire  Ins.  Co.  v.  Whita- 
ker,  112  Tenn.  151,  79  S.  W.  119,  64:  451 

491.  No  forfeiture  of  a  policy  of  fire  in- 
surance is  made  by  failure  to  keep  the  in- 
ventory and  books  of  account  in  a  fire- 
proof safe,  where  the  policy  stipulates  that 
the  assured  shall  take  an  inventory  at 
least  once  a  year  "and"  shall  keep  books  of 
account  correctly  detailing  the  purchases 
and  sales  of  stock,  "and"  shall  keep  all  in- 
ventories and  books  locked  in  a  fireproof 
safe,  or  other  place  secure  from  fire  in  the 
insured  building,  and  provides  that  "failure 
to  observe  the  above  conditions  shall  work 
a  forfeiture"  of  all  claims  luuler  the  policy, 
since,  upon  a  strict  construction  of  the  lan- 
guage,   a    failure   to    perform,   not    one,    but 
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all,  the  conditions  is  required  to  work  a 
forfeiture.  Connecticut  Fire  Ins.  Co.  v. 
Jeary,  60  Neb.  338,  83  N.  W.  78,         51:  6»8 

492.  A  clause  in  a  policy  of  fire  insur- 
ance, requiring  the  assured  to  keep  the 
books  and  inventories  of  his  business  "se- 
curely locked  in  a  fireproof  safe  at  night, 
and  at  all  times  when  the  building  (in 
which  the  stock  insured  is  located)  is  not 
actually  open  for  business,  or,  failing  in 
this,"  to  "keep  such  books  itJsd  inventories  in 
some  place  not  exposed  to  a  fire  which  would 
destroy  the  .  .  .  building," — does  not 
apply  to  a  suspension  of  business  caused  by 
such  an  emergency  as  a  fire  raging  in  the 
vicinity  and  threatening  to  consume  the 
building,  the  same  not  being  actually  shut 
up,  and  business  operations  being  inter- 
rupted because  of  the  threatened  danger, 
though  under  such  circumstances  the  in- 
sured is  required  to  exercise  reasonable  dili- 
gence to  preserve  the  books  and  inventories. 
Phoenix  Ins.  Co.  v.  Schwartz,  115  Ga.  112, 
41  S.  E.  240,  57:  752 

e.    Other  Insurance. 

Effect    of   Agent's    Mistake,   Negligence,    or 

Fraud,  see  infra,  799. 
Waiver  Respecting,  see  infra,  825-831,  853, 

881. 
Burden  of  Proof  as  to,  see  Evidence,  657. 
See  also  infra,  770,  1105,  1246,  1274. 
For  Editorial  Notes,  see  infra,  IX.  §  28. 

493.  A  "standard  guaranty  to  maintain  80 
per  cent  insurance,"  stamped  on  the  face  of 
a  policy  of  fire  insurance,  does  not  super- 
sede   a    provision    that    the    policy    shall    be 

.  void  in  case  of  other  insurance,  at  least, 
when  that  policy  itself  is  for  more  than  80 
per  cent  of  the  value  of  the  property. 
Cutler  v.  Royal  Ins.  Co.  70  Conn.  566,  40 
Atl.   529,  41:  159 

494.  The  fact  that  the  owner  of  insured 
property  does  not  know  of  the  existence  of 
other  insurance  thereon  will  not  excuse  him 
in  making  a  statement,  in  his  application 
that  there  is  no  other  insurance;  nor  will  it 
prevent  the  company  from  setting  up  the 
false  representations  in  an  action  on  the 
policv.  Phoi'nix  Ins.  Co.  v.  Copeland,  86  Ala. 
551,  6  So.  143,  4:  848 

495.  Any  other  contract  or  agreement  for 
insurance  held  by  any  person  "interested," 
within  the  meaning  of  a  provision  in  a 
policy  against  other  insurance,  does  not 
include  insurance  procured  without  the 
knowledge  and  consent  of  the  other  party  by 
a  third  person  wlio  has  no  interest  in  the 
first  policy,  although  he  has  or  claims  an  in- 
surable interest  in  the  property.  Niaarara  F. 
Ins.  Co.  V.  Scammon.  144  111.  "490,  28  X.  E. 
919.  32  N.  E.  914.  19:  114 

496.  A  policy  taken  by  a  mortgagee  on 
his  interest  in  mortgaged  property  is  not 
within  the  meaning  of  a  clause  of  a  policy 
issued  to  the  mortgagor,  rendering  the  pol- 
icy void  "if  now  or  hereafter  there  be  other 
insurance  on  anv  property  hereby  insured.'' 
Home  Ins.  Co.  v.  Koob,  il3  Ky.' 360,  OS  S. 
W.  453,  5S:  58 


497.  That  a  mortgagee  in  effecting  insur- 
ance on  his  interest  in  the  mortgaged  prop- 
erty attempted  to  charge  the  premium  to 
the  mortgagor  does  not  make  it  "other  in- 
surance," within  the  meaning  of  a  clause  in 
a  policy  procured  by  the  mortgagor  making 
it  void  in  ca^e  there  be  any  other  insurance 
on  the  property  hereby  insured.  Id. 

498.  A  provision  that  a  mortgagee's  inter- 
est in  a  policy  of  insurance  shall  not  be 
"invalidated"  by  any  act  of  the  owner 
means  that  it  shall  not  be  injuriously  im- 
paired or  afeected  thereby,  and  prevents  the 
reduction  of  his  recovery  on  account  of  other 
insurance  taken  without  his  knowledge,  by 
reason  of  a  provision  that  the  insurer  shall 
be  liable  only  in  the  proportion  that  the 
sum  insured  by  the  policy  bears  to  the  whole 
amount  of  insurance  issued  to  or  held  by 
any  party  or  parties  having  an  insurable  in- 
terest. Eddy  V.  London  Assur.  Corp.  143 
N.  Y.  311,   38  N.  E.  307,  25:  686 

499.  That  insurance  in  other  companies  is 
effected  at  the  same  time  as  a  policy  pro- 
viding that  it  shall  be  void  "if  insured  now 
has,  or  shall  hereafter  make  or  procure,"  any 
other  contract  of  insurance  on  the  same 
property,  will  not  prevent  the  operation  of 
such  provision.  United  Firemen's  Ins.  Co. 
V.  Thomas,  27  C.  C.  A.  42,  53  U.  S.  App.  517, 
82  Fed.  406,  34  C.  C.  A.  240,  92  Fed.  127, 

47:  450 

500.  A  policy  of  insurance  conditioned 
against  other  insurance  is  avoided  by  the 
existence  of  other  insurance  at  the  time  of 
its  issuance,  although  such  other  insurance 
is  not  in  effect  at  the  time  of  the  loss.  Reed 
V.  Equitable  F.  &  M.  Ins.  Co.  17  R.  I.  785, 
24  Atl.  833,  18:  496 

501.  Avoidance  of  an  insurance  policy  for 
breach  of  a  condition  against  other  insur- 
ance, by  the  existence  of  a  prior  policy,  is 
not  prevented  by  the  fact  that  the  latter 
contains  a  like  condition,  although  a  void 
policy  is  not  a  breach  of  such  a  condi- 
tion. Id. 

502.  Insurance  which  is  invalid  by  reason 
of  the  existence  of  valid  prior  insurance  will 
not  defeat  the  prior  policy  under  a  pro- 
vision against  additional  insurance.  Sweet- 
ing V.  Mutual  F.  Ins.  Co.  83  Md.  63,  34  Atl. 
826,  32:  570 

503.  A  policy  valid  upon  its  face  and  in 
the  hands  of  the  insured  at  the  time  of  a 
loss,  which  is  not  null  and  void,  but  merely 
voidable  at  the  option  of  the  company,  be- 
cause a  subsequent  policy  from  another  in- 
surer was  taken  without  the  consent  of  the 
first  insurer,  is  to  be  treated  as  "other  in- 
surance," within  the  meaning  of  a  clause  in 
the  latter  policy,  providing  that  the  insur- 
er's liability  on  the  policy  shall  be  only  in 
proportion  to  the  whole  amount  of  insur- 
ance. Saville  v.  J^^tna  Ins.  Co.  8  Mont.  419, 
20  Pac.  646,  3:542 

504.  Additional  insurance  taken  without 
the  consent  of  the  prior  insurer  increases 
the  risk  a.s  matter  of  law,  so  that  the  pro- 
vision of  Ohio  Rev.  Stat.  §  3643,  as  to  the 
liability  on  a  policy  in  the  absence  of  any 
chansre  increasing  the  risk  without  the 
consent  of  the  insurers,  does  not  apply.    Sun 
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Fire  Office   v.   Clark,   53   Ohio    St.    414,   42 
N.  E.  248,  _  38:  562 

505.  Certificates  in  mutual  aid  societies  do 
not  constitute  insurance  within  the  meaning 
of  a  question  in  an  application  blank  of  an 
insurance  company  as  to  "existing  insur- 
ance" in  this  or  any  other  company.  Penn 
Mut.  L.  Ins.  Co.  V,  Mechanics'  Sav.  Bank  & 
T.  Co.  19  C.  C.  A.  280,  37  U.  S.  App.  692, 
72  Fed.  413,  19  C.  C.  A.  316,  43  U.  S.  App. 
75,  73  Fed.  653,  38:  33 

506.  Other  concurrent  insurance  to  the 
amount  of  $2,500  is  permitted  by  an  in- 
dorsement slip  containing  a  description  of 
the  property  insured,  with  the  amount  of 
insurance  thereon  and  the  clause:  "Two 
thousand  five  hundred  total  concurrent  in- 
surance permitted,"  bearing  the  same  date 
as,  and  attached  to,  a  policy  of  insurance 
for  $2,500  on  two  buildings,  which  con- 
tained a  clause  providing  that  the  entire 
policy,  unless  otherwise  provided  by  agree- 
ment indorsed  on  the  policy  or  added  there- 
to, should  be  void  if  the  insi^red  had  or 
thereafter  procured  any  other  contract  of 
insurance,  whether  valid  or  not,  on  the 
property  covered  by  the  policy;  notwith- 
standing another  indorsement  slip  stating 
the  insurable  value  of  the  property  to  be 
$2,500,  this  being  attached  in  compliance 
with  Fla.  act  May  31,  1899,  chap.  4677,  p. 
33,  requiring  the  insurable  value  to  be  fixed 
by  the  insurer  and  written  in  the  policy,  as 
the  measure  of  damages  in  case  of  loss. 
L'Engle  v.  Scottish  Union  &  N.  Ins.  Co.  48 
Fla.    82,    37    So.    462,  67:  581 

f.    Severability. 

See  also  supra,  349,  488. 

For  Editorial  Notes,  see  infra,  IX.  §§  22,  23. 

507.  Where  the  amount  of  insurance  is 
apportioned  to  distinct  items,  but  the  pre- 
mium paid  is  gross,  the  contract  is  entire. 
McQueeney  v.  Phoenix  Ins.  Co.  52  Ark.  257, 
12  S.  W.  498,  5:  744 

508.  A  clause  making  the  "entire  policy 
void  in  case  of  breach  of  condition  in  any 
r'espect"  will  not  make  the  policy  indivisi- 
ble so  as  to  preclude  any  recovery  on  it, 
although  but  one  premium  is  paid,  in  case 
it  is,  for  convenience,  made  to  cover  dif- 
ferent kinds  of  property  which  are  separate- 
ly valued,  and  a  condition  is  broken  as  to 
one  kind.  Trabue  v.  Dwelling  House  Ins.  Co. 
121  Mo.  75,  25  S.  W.  848,  23:  719 

509.  Where  different  classes  of  property 
are  covered  by  an  insurance  policy,  each 
class  being  separated  from  the  others  and 
insured  for  a  specific  amount,  and  mere  is 
a  breach  of  the  conditions  of  the  contract 
as  to  one  class  of  the  property  insured,  the 
contract  should  be  considered,  not  as  one 
entire  in  itself,  but  as  one  which  is  severa- 
ble, and  in  which  the  separate  amounts  spec- 
ified may  be  distinguished,  and  a  recov- 
ery had  for  one  or  more  of  them  without 
regard  to  the  other;  provided  the  contract  is 
not  affected  by  any  question  of  fraud,  act 
condemned  by  public  policy,  or  any  increase 
of  the  risk  of  the  company  on  the  whole 
property    insured    because    of    the    breach. 


Miller  v.  Delaware  Ins.  Co.  14  Okla.  81,  75 
Pac.    1121,  65:  173 

510.  A  policy  of  fire  insurance  the  con- 
sideration for  which  is  a  premium  payable  in 
a  gross  sum  is  entire  and  indivisible,  though 
different  classes  of  property  are  insured  in 
separate  amounts  by  the  contract.  Southern 
F.  Ins.  Co.  V.  Knight,  111  Ga.  622,  36  S.  E. 
821,  52:  70 

511.  An  insurance  policy  upon  a  quantity 
of  cranberries  insured  for  a  gross  sum  is 
indivisible;  and  a  breach  of  a  condition 
against  change  of  possession,  as  to  part  of 
the  cranberries,  will  void  the  policy  as  to 
the  whole.  Carey  v.  German-American  Ins. 
Co.  84  Wis.  80,  54  N.  W.  1«,  20:  267 

512.  The  indivisibility  of  an  insurance 
policy  upon  a  certain  amount  of  furniture  as 
a  whole  renders  it  entirely  void,  when  it  is 
avoided  as  to  part  by  breach  of  conditions 
as  to  title  and  encumbrances  on  the  property 
and  false  swearing  respecting  them  under  a 
provision  that  "this  entire  policy  shall  be 
void"  in  various  contingencies,  including 
those  of  encumbrances  on  the  property,  or 
lack  of  sole  ownership,  or  false  swearing  by 
the  insured.  Dumas  v.  Northwestern  Nat. 
Ins.  Co.  12  App.  D.  C.  245,  40:  358 

513.  A  contract  of  insurance  on  houses 
several  miles  apart,  which  insures  each 
house  for  a  specified  sum,  is  divisible,  al- 
though the  premium  is  stated  as  a  gross 
sum,  where  there  is  nothing  to  show  any 
difference  between  the  houses  in  class  or 
rates.  A  transfer  of  one  without  the  con- 
sent of  the  insurer,  avoiding  the  policy  as 
to  that,  does  not  make  it  void  as  to  ^he 
other.  Loomis  v.  Rockford  Ins.  Co.  77  Wis. 
87,  45  N.  W.  813,  8:  834 

514.  An  insurance  policy  covering  several 
kinds  of  property,  apportioning  a  specific 
sum  to  each  kind,  and  conditioned  to  be 
void  if  a  specified  class  be  or  become  mort- 
gaged, is  not  invalidated  as  to  other  prop- 
erty covered  by  the  policy  by  a  mortgage 
upon  property  of  the  class  designated. 
Wright  V.  London  F.  Ins.  Asso.  12  Mont. 
474,  31  Pac.  87,  19:  211 

515.  A  policy  on  all  the  personal  property 
of  the  assured,  without  specifically  naming 
it,  is  avoided  by  a  transfer  of  the  legal  title 
to  the  insured  property  by  mortgage  or  sale, 
so  far  only  as  that  particular  property  is 
concerned,  during  the  existence  of  the  title 
in  the  mortgagee,  and  not  as  to  property 
which  had  been  mortgaged  during  the  exist- 
ence of  the  policy,  which  mortgage  had  been 
paid  before  the  fire.  State  Ins.  Co.  v. 
Schreck,  27  Neb.  527,  43  N.  W.  340,     6:  524 

516.  Where  a  separate  valuation  was  put, 
by  the  parties  to  an  insurance  policy,  upon 
the  different  subjects  of  the  insurance,  in- 
cluding both  real  estate  and  personal  prop- 
erty thereon  which  is  not  specifically  named, 
the  parties  evidently  considering  the  differ- 
ent species  of  property  as  distinct  matters 
of  contract,  the  effect  of  the  separate  valu- 
ation is  to  make  them  distinct,  and  the 
execution  of  a  mortgage  upon  the  real  es- 
tate will  not  prevent  a  recovery  for  the 
personal    property    destroyed    by    fire,    al- 
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though    the    policy    contained    a    condition 
against    subsequent    encumbrances.  Id. 

517.  An  insurance  policy  which  mentions  a 
gross  sum  for  which  the  buildings  and  their 
contents  are  insured,  and  specifies  separately 
the  amount  of  each,  is  based  on  a  single  con- 
sideration, showing  an  agreement  only  to 
insure  property  belonging  to  one  person,  or 
of  one  interest;  and  therefore  the  owner 
of  the  property  cannot  recover,  after  the 
rendition  of  a  decree  of  strict  foreclosure 
against  him  on  a  mortgage  given  on  the 
premises,  and  after  the  expiration  of  the 
period  of  redemption,  for  personaltj'  con- 
tained in  the  buildings  on  the  property. 
Essex  Sav.  Bank  v.  Meriden  F.  Ins.  Co.  57 
Conn.  335,  17  Atl.  324,  4:  759 

518.  The  forfeiture  of  an  insurance  policy 
as  to  the  risk  upon  a  dwelling  house,  by 
virtue  of  a  provision  that  the  entire  policy 
shall  be  void  for  vacancy  or  nonoccupancy, 
avoids  it  also  as  to  personal  property  in  the 
house.  Agricaltural  Ins.  Co.  v.  Hamilton, 
use  of  Hopkins,  82  Md.  88,  33  Atl.  429, 

30:  633 

519.  A  policy  of  insurance  for  $200  on  a 
storehouse  and  $3,800  on  goods  therein  is  so 
far  severable  that  a  forfeiture  as  to  the 
building  by  breach  of  a  condition  as  to  the 
title  to  the  land  will  not  defeat  the  insur- 
ance on  the  goods.  Coleman  v.  New  Orleans 
Ins.  Co.  49  Ohio  St.  310,  31  N.  E.  279, 

16:  174 

520.  A  policy  of  insurance  on  a  building 
and  various  articles  of  personal  property 
therein,  separately  valued,  is  not  forfeited 
as  to  the  personal  property  by  virtue  of  a 
lack  of  title  to  the  land,  under  a  provision 
that  the  entire  policy  shall  be  void  if  the 
"subject  of  insurance  be  a  building  on 
ground  not  owned  by  the  insured  in  fee 
simple,"  since  the  bviilding  is  not  alone  the 
subject  of  insurance.  Bills  v.  Hibernia'Ins. 
Co.  87  Tex.  547,  29  S.  AV.  1063,  29:  706 

521.  Entirety  of  premium  in  a  policy  in- 
suring a  dwelling  house  and  live  stock  as 
separate  items,  with  a  specified  amount  on 
each,  will  not  prevent  the  policy  from  be- 
ing severable;  but  a  recovery  may  be  had 
for  loss  on  the  house,  although  the  policy 
has  been  avoided  as  to  the  live  stock  by 
placing  encumbrances  thereon,  where  the 
property  is  so  situated  that  both  classes  are 
not  exposed  to  the  same  risks.  Tavlor  v. 
Anchor  :\rut.  F.  Ins.  Co.  116  Iowa.  625,  88 
N.    W.    807,  57:  328 

522.  An  insurance  policy  on  a  building 
and  the  furniture,  fixtures,  counters,  etc., 
and  a  stock  of  niereliandise  therein,  which 
describes  the  buildinir  and  its  contents 
separately,  and  ap])ortions  the  insurance  l)e- 
tween  tlie  liuildinir.  tlie  fixtures,  and  the 
uierc]ian(li>e.  >pecil'\  inu'  a  certain  amount 
for  each,  is  not  nvnidcd  as  to  the  insurance 
on  the  biiildiiiL;'  and  fixture-  by  breaeli  of  a 
ciinditiDH  ill  tlie  puiliey  re(|uirinLr  tlie  in- 
sured to  take  an  inv<Mitor\  df  tlie  -tock  at 
-taled  intervals.  \n  keep  a  -et  of  honk-;,  and 
to  keep  -iieh  ill  \'ei:  1 1  ii'v  aiid  liunk>  ill  a  tire- 
priiot  safe  when  l!ie  IjuildiiiLT  i-  not  opt>n 
for  liu-iiii'---  or  in  -Mine  plaee  nut  expu-ed 
to    fire    whieh    would    innite    or    de>trov    tlie 


building,  and  providing  that  the  entire  pol- 
icy shall  become  null  and  void  for  failure  to 
comply  therewith.  Miller  v.  Delaware  Ins. 
Co.  14  Okla.  81,  75  Pac.  1121,  65:  173 

523.  A  policy  covering  a  shingle  mill  and 
dry  kiln,  divisible  as  to  amounts  of  indem- 
nity upon  each  building,  is  made  entirely 
void  by  the  shutting  down  of  the  mill  with- 
out permission,  contrary  to  the  provisions 
of  the  policy,  although  shingles  are  still 
transferred  into  and  out  of  the  kiln,  where 
it  is  situated  in  such  close  proximity  to 
the  mill  that  the  shutting  down  of  the  mill 
affects  the  risk  upon  the  kiln.  Brehm  Lum- 
ber Co.  V.  Svea  Ins.  Co.  36  Wash.  520,  79 
Pac.  34,  68:  109 

2.  In  Life  or  Accident  Policies. 

a.  In  General. 

As  to  Risks  and  Causes  of  Loss  or  Injury, 
see  infra,  VI.  b,  2,  3. 

Provision  for  Release  from  Liability  by  Ac- 
cepting Benefits  of  Relief  Association, 
see  Contracts,  384-387,  461-463,  466- 
468. 

Preliminary  Evidence  as  to  Truth  of  War- 
ranties, see  Evidence,  385-387. 

Evidence  as  to  Nonperformance  of  Condi- 
tions, see  Evidence,  2075. 

Infant  not  Bound  by  Warranties,  see  In- 
fants, 62. 

Question  for  Jury  as  to,  see  Trial,  571. 

See  also  supra,  184,  319;  infra,  699,  790. 

For  Editorial  Notes,  see  infra,  IX.  §  24. 

524.  The  difference  between  a  warranty 
and  a  representation  in  an  application  for 
insurance  is  that  a  warranty  must  be  liter- 
ally true  without  regard  to  its  materiality 
to  the  risk,  while  a  representation  must  be 
true  only  so  far  as  it  is  material  to  the  risk. 
Mutual  Ben.  L.  Ins.  Co.  v.  Robison,  19  U.  S. 
App.  266,  7  C.  C.  A.  444,  58  Fed.  723. 

22:  325 

525.  Technical  warranties  as  well  as  repre- 
sentations made  in  an  application  for  insur- 
ance, although  referred  to  in  the  policy  as 
part  of  the  contract,  are  included  in  the  pro- 
vision of  Mass.  Stat.  1887,  chap.  214,  §  21, 
that  misrepresentations  in  the  negotiation 
of  a  contract  shall  not  be  deemed  material 
unless  made  with  actual  intent  to  deceive, 
or  unless  the  matter  misrepresented  in- 
creases the  risk.  White  v.  Providence  Sav. 
L.  Assur.  Soc.  163  Mass.  108,  39  N.  E.  771, 

27 :  398 

526.  The  mere  fact  itself  that  an  applica- 
tion for  insurance  may  be  annexed  to  and 
made  part  of  the  policy  of  insurance  does 
not  carry  with  it  necessarily,  as  a  conse- 
quence, that  all  the  statements  and  declara- 
tions contained  therein  shall  be  held  to  be 
"warranties."  though  the  failure  so  to  an- 
nex the  application  and  make  it  part  of  the 
]ioliey  would  leave  them  to  be  dealt  with 
a-  '"representations."  Brignac  v.  Pacific 
Ahit.  L.  Ins.  Co.  112  La.  574,  36  So.  595, 

66:  322 
o27.  A  statement  to  the  medical  examin- 
er, signed  by  an  applicant  for  life  insurance, 
is   to   be   deemed   a  part   of  the   application 
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Jfeferred  to  in  the  policy,  which  made  the 
answers  and  statements  contained  in  the 
application  a  part  of  the  contract  and  de- 
clared them  warranties,  one  part  of  the 
application  declaring  that  the  answers  and 
statements  contained  in  it,  together  with 
those  made  to  the  medical  examiner  and  con- 
tained in  a  separate  part,  should  be  the 
basis  of  the  contract  and  become  a  part 
thereof.  Metropolitan  L.  Ins.  Co.  v.  Dimick 
(N.  J.  Err.  &  App.)  69  X.  J.  L.  384.  55  Atl. 
291.  62:  774 

528.  While  an  applicant  for  life  insurance 
is  not  bound  to  exercise  supervision  over  the 
writing  down  of  his  answers  by  the  medical 
examiner,  yet  if  he  knows  that  his  answers 
have  been  incorrectly  written  down,  it  be- 
comes his  duty  to  see  that  proper  correc- 
tions are  made,  and  if  he  fails  to  do  so  he 
will  be  estopped  from  disputing  them  as 
written,  even  although  recovery  upon  the 
policy  is  thereby  defeated.  Equitable  L.  As- 
sur.  Soc.  V.  Hazlewood,  75  Tex.  338,  12  S. 
W.   621,  7:  217 

529.  An  agreement  by  an  applicant  for  in- 
surance that  no  information  not  contained 
in  the  application,  received  by  any  person 
at  any  time,  shall  be  binding  on  the  insurer, 
will  not  prevent  him  from  showing  that  his 
answers  to  the  (  icstions  of  the  medical  ex- 
aminer were  not  properly  recorded.  Sterna- 
man  V.  Metropolitan  Life  Ins.  Co.  170  N.  Y. 
13.  62  N.  E.  763,  57:  318 

530.  Public  policy  prohibits  an  agreement 
by  an  applicant  for  life  insurance  that  the 
medical  examiner  appointed  and  paid  by 
the  insurer  shall  be  the  agent  of  the  appli- 
cant in  recording  the  medical  examination; 
and  such  agreement  will  not  prevent  a  show- 
ing that  the  answers  written  were  not  those 
given  by  the  applicant.  Id. 

531.  A  plain  limitation  upon  the  authority 
of  the  medical  examiner  and  solicitor  of  a 
life  insurance  company,  of  which  an  appli- 
cant is  bound  to  take  notice  and  by  which 
he  is  bound,  is  made  by  stipulations  in  the 
application  that  the  statements  contained  in 
it  and  those  made  to  the  medical  examiner 
are  full  and  true  and  correctly  recorded,  and 
that  no  information  not  therein  contained, 
received,  or  acquired  at  any  time  by  any 
person  shall  be  binding  on  the  company,  or 
shall  modify  the  declarations  and  warran- 
ties therein  contained,  that  the  persons 
writing  the  answers  and  statements  shall  be 
deemed  the  agents  of  the  insured  and  not  of 
the  company,  that  the  company  is  not  to  be 
deemed  responsible  for  the  preparation  of 
the  application  or  for  anything  contained 
therein  or  omitted  therefrom,  and  that  any 
false  answer  or  concealment  of  facts  shall 
render  the  policy  null  and  void,  even  if  the 
stipulations  are  inefficacious  to  make  the 
employees  of  the  company  the  agents  of  the 
insured.  ^Metropolitan  L.  Ins.  Co.  v.  Dimick 
(Is.  J.  Err.  &  App.)  69  N.  J.  L.  384,  55  Atl. 
291,  C2:  774 

5.32.  In  case  of  a  variance  between  the 
original  application  for  a  policy  of  life  in- 
surance, which  is  made  a  part  of  the  con- 
tract, and  a  copy  of  the  application  append- 
pii  to  the  policy,  but  not  referred  to  in  the 


body  thereof,  the  original  application  must 
control.  Id. 

533.  A  condition  in  an  insurance  policy  is 
not  void  because  not  referred  to  in  the  ap- 
plication. Blunt  V.  Fidelity  &  C.  Co.  145 
Cal.  268.  78  Pac.  729,  67:  793 

534.  The  conditions  and  agreements  in  a 
policy  of  life  insurance  form  the  contract 
between  the  parties,  and  will  not  be  varied 
or  controlled  by  the  subsequent  course  of 
dealing  between  them,  in  the  absence  of 
fraud  or  bad  faith.  Union  C.  L.  Ins.  Co. 
v.  Buxer,  62  Ohio  St.  385,  57  K  E.  66, 

49:  737 
False  answers  or  concealment. 
Waiver  of.,  see  infra,  776,  843. 
Effect    of   Agent's    Negligence,   Mistake,   or 

Fraud,  see  infra,  800-804. 
Conflict    of    Laws    as    to,    see    Conflict    of 

Laws,  70. 
Burden  of  Proof  as  to,  see  Evidence,  381. 
Declarations  of  Insured  as  to,  see  Evidence, 

1572. 
Opinion  as  to  Materiality  of,  see  Evidence, 

1359. 
Instruction  as  to,  see  Trial,  662. 
See  also  infra,  640-643. 
For  Editorial  Notes,  see  infra,  IX.  §  24. 

535.  Statements  by  an  applicant  for  in- 
surance are  warranties,  where  by  the  terms 
of  the  policy  he  warrants  the  answers 
strictly  true,  and  agrees  that  they  shall 
form  a  part  of  the  contract,  and  that  any 
untrue  answer  will  render  the  policy  void. 
Sweenev  v.  Metropolitan  L.  Ins.  Co.  19 
R.  I.  171,  36  Atl.  9,  38:  297 

536.  Where  an  insured  person  has  made 
the  truth  of  the  statements  contained  in 
his  application  the  basis  of  his  contract  of 
insurance,  the  question  whether  or  not  a 
false  statement  is  actually  material  to  the 
risk  is  unimportant,  as  is  also  the  question 
whether  or  not  the  falsehood  was  intention- 
al. To  avoid  liability  on  the  policy,  it  is 
sufficient  for  defendant  to  show  that  a 
statement  was  actually  untrue.  Cobb  v. 
Covenant  Mut.  B.  Asso.  153  Mass.  176,  26 
N.  E.  230,  10:  666 

537.  An  untrue  statement  concerning  a 
matter  of  fact  that  is,  or  ought  to  be,  with- 
in the  personal  knowledge  of  an  applicant 
for  life  insurance,  constitutes  a  breach  of 
warranty,  and  renders  the  policy  void,  where 
the  policy  makes  the  answers  and  state- 
ments contained  in  the  application  warran- 
ties, and  constitutes  them  a  part  of  the 
contract.  Metropolitan  L.  Ins.  Co.  v.  Dim- 
ick (N.  J.  Err.  &  App.)  69  N.  J.  L.  384,  55 
Atl.  291,  62:  774 

538.  Untrue  answers  entered  by  the  so- 
licitor and  by  the  medical  examiner  of  a 
life  insurance  company  and  signed  by  an 
applicant  for  insurance  constitute  a  breach 
of  warranty,  and  render  the  policy  void,  pro- 
vided the  answers  are  of  such  a  character 
as  by  the  contract  are  made  warranties, 
where  the  application  made  the  statements 
contained  in  it  warranties,  and  provided  that 
the  company  should  not  be  responsible  for 
the  preparation  of  the  application,  and  that 
any  false  answer  or  suppression  of  facts 
should  render  the  policy  void.  Id. 
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539.  When  answers  made  by  a  party  in 
his  application  for  a  policy  of  life  insurance 
to  questions  propounded  to  him  by  the  in- 
surance company  are  such  as  may  influence 
the  company  in  determining  whether  to  ac- 
cept the  risk,  and  in  determining  what 
premium  to  charge,  the  answers  must  be 
truthful.  Brignac  v.  Pacific  Mut.  L.  Ins. 
Co.  112  La.  574,  36  So.  595,  66:  322 

540.  A  matter  specifically  inquired  about 
in  a  question  propounded  by  an  insurance 
company  to  a  party  seeking  to  obtain  a 
policy  of  life  insurance,  and  the  answer 
thereto,  are  equal  to  an  agreement  that  the 
matter  inquired  about  is  material;  and  any 
misrepresentation  in  the  answer  will  avoid 
the  policy,  though  the  matter  may  not  be 
really  material  to  the  risk  in  the  particular 
case.  Id. 

541.  Under  a  statute  providing  that,  in 
case  of  warranty  of  answers  in  an  appli- 
cation for  insurance,  no  misrepresentation 
made  in  good  faith  shall  defeat  the  policy 
unless  it  is  material  to  the  risk,  the  mere 
fact  of  warranty  in  form  will  not  render 
every  statement  of  fact  material,  but  the 
question  of  materiality  is  subject  to  judicial 
investigation.  Penn  Mut.  L.  Ins.  Co.  v. 
Mechanics'  Sav.  Bank  &  T.  Co.  19  C.  C.  A. 
286,  37  U.  S.  App.  692,  72  Fed.  413,  19  C. 
C.  A.  316,  43  U.  S.  App.  75,  73  Fed.  653, 

38:  33 

542.  False  answers  in  an  application  for 
insurance,  knowingly  made  for  the  purpose 
of   misleading   the    company,   although    not 

(material,  will  avoid  the  policy  under  a  stat- 
ute providing  that  such  answers  innocently 
made  shall  have  no  effect  on  the  policy.         Id. 

543.  A  representation  is  made  in  bad 
faith,  within  the  meaning  of  a  statute  pro- 
viding that  it  shall  not  avoid  the  policy  un- 
less made  in  bad  faith,  only  when  it  is  made 
with  actual  intent  to  mislead,  not  when  it 
is  made  through  forgetfulness  and  inad- 
vertence. Id. 

544.  False  representations  or  warranties 
in  an  application  for  insurance  cannot  be 
relied  on  by  the  insurer,  if  a  copy  of  the 
application  is  not  attached  to  the  policy  as 
required  by  McCIain's  (Iowa)  Code,  §  1733. 
Goodwin  v.  Provident  Sav.  L.  Assur.  Soc.  97 
Iowa,  226,   66  X.  W.   157,  32:473 

545.  Concealment  by  an  applicant  for  life 
insurance,  of  embezzlements  by  him  which 
are  not  inquired  about  by  the  insurer,  will 
not,  unless  fraudulent,  avoid  the  policy,  al- 
thonph  the  fact  of  embezzleiiioiit  may  be 
material  to  the  risk.  Penn  ^lut.  L.  Ins.  Co. 
V.  IMochanics'  Sav.  Bank  &  T.  Co.  19  C.  C. 
A.  286.  37  V.  S.  App.  692,  72  Fed.  413.  19  C. 
C.  A.  316,  43  r.  S.  App.  75.  73  Fed.  6.>3, 

.■^S:  33 
540.  The  bonoficiary  in  an  insurance  pol- 
icy on  the  life  of  a  minor  is  not  prevented 
from  recovery  1  hereon  beeausc  of  false  war- 
ranties in  llie  contract,  if  he  did  not  pro- 
cure the  in>iiraiie(>  with  knuwliMloe  of  them. 
()'R()url<.e  v.  .Idlm  Tlaiicnek  Mut.  L.  Ins.  Co. 
23   R.   I.   457,  50  Atl.  834,  57:  49tJ 


h.  Health  and  Habits. 

Waiver  Respecting,  see  infra,  779. 
Declarations  of  Insured  as  to,  see  Evidence, 

1573. 
Question  for  Jury  as  to,  see  Trial,  185-187. 
Instruction  as  to,  see  Trial,  694. 
See  also  infra,  &42,  805, 
For  Editorial  Notes,  see  infra,  IX.  §§  24,  26. 

547.  An  applicant  for  life  insurance  may 
be  required  to  warrant  himself  sound  in 
health.  Standard  L.  &  Acci.  Ins.  Co.  v.  Sale, 
57  C.  C.  A.  418,  121  Fed.  664,  61:  337 

548.  Mere  temporary  ailments  or  affec- 
tions, not  of  a  serious  or  dangerous  charac- 
ter, which  pass  away  and  are  likely  to  be 
forgotten  because  they  leave  no  trace  in 
the  constitution,  are  not  to  be  regarded  as 
diseases  within  the  meaning  of  a  life  in- 
surance policy.  Penn  Mut.  L.  Ins.  Co.  v. 
Mechanics'  Sav.  Bank  &  T.  Co.  19  C.  C.  A. 
286,  37  U.  S.  App.  692,  72  Fed.  413,  19 
C.  C.  A.  316,  43  U.  S.  App.  76,  73  Fed.  653, 

38:  33 

549.  A  fainting  spell  produced  by  indiges- 
tion or  lack  of  proper  food,  which  is  a  mere 
temporary  disturbance  or  enfeeblement,  is 
not  a  "disease  and  bodily  infirmity"  within 
the  meaning  of  an  insurance  policy.  Manu- 
facturers' Acci.  Indemnity  Co.  v.  Dorgan, 
16  U.  S.  App.  290,  7  C.  C.  A.  581,  58  Fed. 
945,  22:  620 

550.  An  anaemic  murmur  of  the  heart, 
which  indicates  no  structural  defect  but 
comes  from  mere  debility  or  weakness,  is 
not  a  "bodily  or  mental  infirmity"  within 
the  meaning  of  the  provisions  of  a  policy 
of  life   insurance.  Id. 

551.  Breach  of  warranty  that  the  insured 
has  never  had  "headaches,  severe,  protracted, 
or  frequent,"  is  established  by  proving  that 
he  had  had  frequent  sick  headaches  for 
many  months  prior  to  the  contract,  at  ir- 
regular intervals,  being  accompanied  by 
vomitings  and  pain  in  the  region  of  the 
chest,  and  lasting  from  six  to  eighteen 
hours,  although  these  headaches  did  not  in- 
dicate a  vice  in  his  constitution  or  have  any 
bearing  on  his  general  health  or  continuance 
of  life.  Mutual  L.  Ins.  Co.  v.  Simpson,  88 
Tex.  333,  31  S.  W.  501,  28:  765 

552.  The  existence  of  a  disease  in  appli- 
cant at  the  time  of  taking  out  a  life  in- 
surance policy,  which  is  so  undeveloped  that 
he  is  entirely  unconscious  of  its  existence, 
will  not  avoid  the  policy,  although  in  his 
application  he  denies  having  disease,  and 
agrees  that  any  untrue  statement  shall 
render  the  policy  void, — especially  where  the 
statute  provides  that  representations  in  the 
application  are  covenanted  to  l>e  true,  and 
that  '"'wilful  concealment"  will  avoid  the 
pnliev.  Fidelity  Mut.  L.  Asso.  v.  Jeffords. 
46  C'  C.  A.  377',  107  Fed.  402,  53:  193 

5,13.  The  mere  fact  that  an  applicant  for 
insurance  is  receiving  a  pension  from  the 
irovernment  for  alleged  physical  injuries 
does  not  show  that  he  has  a  bodily  infirm- 
ity, within  the  meaning  of  a  warranty  in 
the  policv.  Black  v.  Travelers'  Ins.  Co.  58 
C.  C.  A.  14,  121  Fed.  732,  61:  500 
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664.  Good  faith  on  the  part  of  an  appli- 
cant for  insurance  in  denying  the  exist- 
ence of  a  bodily  infirmity  will  not  prevent 
its  rendering  the  policy  void,  where  the  pol- 
icy expressly  states  that,  if  a  statement  of 
its  nonexistence  shall  be  untrue  in  any  re- 
spect, then  the  policy  shall  be  null  and  void. 
Standard  L.  &  Acci.  Ins.  Co.  v.  Sale,  57  C. 
C.  A.  418,  121  Fed.  664,  61:  337 

554a.  A  man  who  has  a  cold,  on  account 
of  which  he  is  in  bed,  may  be  nevertheless 
"in  good  health,"  within  the  meaning  of  a 
clause  in  a  life  insurance  policy  which  re- 
quires the  premium  to  be  paid  while  he  is 
in  good  health,  although  pneumonia  sets  in 
a  day  or  two  after  the  premium  is  paid,  and 
proves  fatal.  Barnes  v.  Fidelity  Mutual  L. 
Asso.  191  Pa.  618,  43  Atl.  341,  45:  264 

555.  The  words  "hurt"  and  "wound,"  in  a 
question  asked  of  an  applicant  for  life  in- 
surance, as  to  any  "wound,  hurt,  or  serious 
bodily  injury"  received  by  him,  mean  an  in- 
jury to  the  body  causing  an  impairment  of 
health  or  strength,  or  rendering  the  person 
more  liable  to  contract  disease,  or  less  able 
to  resist  its  effects.  Bancroft  v.  Home  Ben. 
Asso.     120  N.  Y.  14,  23  N.  E.  997,  8:  68 

556.  A  slight  blow  on  the  throat  while 
engaged  in  fencing,  which  causes  a  person 
to  raise  a  little  blood,  in  consequence  of 
which  he  is  confined  to  his  bed  and  attended 
by  a  physician  for  the  greater  part  of  three 
days,  with  no  further  hemorrhage  from  the 
day  he  was  struck  to  the  date  of  his  death, 
a  year  and  a  half  thereafter,  does  not  con- 
stitute "any  wound,  hurt,  or  serious  bodily 
injury,"  within  the  meaning  of  a  question  in 
an    application    for    life    insurance.  Id. 

557.  A  person  was  attended  by  a  physi- 
cian within  the  meaning  of  the  question  in 
an  application  for  life  insurance,  if  he  went 
to  the  office  of  the  physician  telling  him  he 
had  coughed  and  spit  blood,  smbmitted  to  a 
physical  examination,  obtained  a  prescrip- 
tion, and  paid  a  fee  therefor,  and  after- 
wards consulted  the  physician  again  and 
paid  a  fee.  White  v.  Providence  Sav.  L. 
Assur.  Soc.  163  Mass.  108,  39  N.  E.  771, 

27:  398 

558.  The  existence  of  a  distinct  disease 
permanently  affecting  the  health  of  an  appli- 
cant for  life  insurance  is  not  necessary  to 
render  untrue  his  statement  that  he  has  not 
personally  consulted  a  physician  or  been 
prescribed  for  or  professionally  treated 
within  a  certain  time.  The  statement  will 
be  untrue  if  within  the  time  named  he,  sup- 
posing himself  in  need  of  a  physician,  went 
to  one  for  the  purpose  of  consulting  him  as 
to  his  ailment,  answered  inquiries  and  re- 
ceived the  aid,  advice,  or  assistance  which 
the  physician  deemed  necessary.  Cobb  v. 
Covenant  Mut.  B.  Asso.  153  Mass.  176,  26 
N.  E.  230,  10:  666 
Insanity. 

559.  Proof  that  the  assured  was  insane 
some  twenty  years  before  the  policy  was  is- 
sued, which  fact  was  not  inserted  therein  or 
mentioned  to  the  company,  is  immaterial 
and  will  not  justify  a  forfeiture  of  the  pol- 
icy on  the  ground  of  concealment,  if  it  ap- 
pears that   the  company's   agent   filled   out 


the  body  of  the  policy  without  questioning 
the  assured  in  regard  thereto,  and  that  the 
only  question  talked  over  was  as  to  the 
amount  of  the  policy.  Blaekstone  v.  Stan- 
dard L.  &  A.  Ins.  Co.  74  Mich.  592,  42  N.  W. 
156,  3:  486 

Habits. 
See  also  infra,  857;  VI.  b,  3,  f,  (3). 

560.  A  life  insurance  policy  is  forfeited 
where,  in  answer  to  questions  in  the  ap- 
plication as  to  whether  the  applicant  used 
spirituous  liquors,  and  as  to  the  average 
quantity  used  per  day,  the  applicant  wrote 
the  word  "No,"  when  in  fact  he  did  use 
liquor  to  some  extent,  evea  though  such 
use  was  not  habitual  or  excessive.  Brignac 
V.  Pacific  Mut.  L.  Ins.  Co.  112  La.  574,  36  So. 
595,  66:  322 

561.  In  an  application  for  life  insurance,  a 
negative  answer  to  the  question,  "Do  you 
use  spirituous,  malt,  or  vinous  liquors?" — is 
not  false  when  the  answerer  partakes  of  in- 
toxicating liquors  only  occasionally  and 
temperately.  Id. 

562.  A  warranty  in  an  application  for  life 
insurance,  that  no  circumstance  or  informa- 
tion has  been  withheld  touching  applicant's 
past  or  present  state  of  health  and  habits  of 
life  with  which  the  insurer  ought  to  be  ac- 
quainted, does  not  cover  a  habit  of  embez- 
zlement as  to  which  the  application  contains 
no  inquiry.  Penn  Mut.  L.  Ins.  Co.  v.  Me- 
chanics' Sav.  Bank  &  T.  Co.  19  C.  C.  A.  286, 
37  U.  S.  App.  G92,  72  Fed.  413,  19  C.  C.  A. 
316,  43  U.  S.  App.  75,  73  Fed.  653,      38:  33 

563.  Declarations  as  to  the  habits  of  an 
applicant  for  life  insurance,  made  by  the 
medical  examiner  in  a  letter  to  the  insurer, 
are  not  binding  on  the  applicant,  although 
the  application  states  that  the  examiner  is 
his  agent  in  filling  it  up,  and  he  knows 
that  the  examiner  is  to  write  a  letter  in 
relation  to  the  matter.  Massachusetts  Bene- 
fit L.  Asso.  v.  Robinson,  104  Ga.  256,  30 
S.  E.  918,  42:  261 

V.  Occupation. 

Waiver  Respecting,  see  infra,  856. 
Instructions  as  to,  see  Trial,  800.    ! 
See  also  infra,  I.  b,  2,  b;  VI.  b,  3,  f,  (2). 
For  Editorial  Notes,  see  infra,  IX.  §§  28,  48. 

564.  A  question  as  to  occupation,  in  an 
application  for  life  insurance,  does  not  call 
for  information  as  to  the  fact  of  the  appli- 
cant being  an  habitual  embezzler.  Penn 
Mut.  L.  Ins.  Co.  V.  Mechanics'  Sav.  Bank  & 
T.  Co.  19  C.  C.  A,  286,  37  U.  S.  App.  692,  72 
Fed.  413,  19  C.  C.  A.  316,  43  U.  S.  App.  75, 
73  Fed.  653,  38:  33 

565.  An  answer  in  the  application  (war- 
ranted to  be  true),  that  the  applicant  was  a 
"grocer,"  without  stating  anything  more  in 
relation  to  his  occupation,  while  it  appeared 
that  he  then  sold  liquor  at  retail  in  a  par- 
titioned portion  of  his  store,  will  not,  in 
the  absence  of  proof  of  intent  to  deceive, 
render  such  a  policy  void  in  its  inception. 
McGurk  V.  Metropolitan  L.  Ins.  Co.  56  Conn. 
528,  16  Atl.  263,  1:  563 
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d.  Other  Insurance;    Previous   Applications. 

Other  insurance. 

Evidence  of  Other  Omissions,  see  Evidence, 

1962. 
Question  for  Jury  as  to,  see  Trial,  201. 
Instruction  as  to,  see  Trial,  661. 
See  also  infra,  768. 

566.  Omitting  a  part  of  the  insurance  car- 
ried, from  an  answer  to  a  question  in  an 
application  as  to  policies  in  other  com- 
panies, with  directions  to  state  companies 
and  amount,  will  render  the  answer  false. 
Penn  Mut.  L.  Ins.  Co.  v.  Mechanics'  Sav. 
Bank  &  T.  Co.  19  C.  C.  A.  286,  37  U.  S. 
App.  692,  72  Fed.  413,  19  C.  C.  A.  316,  43 
U.  S.  App.  75,  73  Fed.  653,  38:  33 

567.  Materiality  of  a  concealment  of  other 
insurance,  upon  a  life  risk,  cannot  be  pre- 
sumed from  the  fact  that  such  concealment 
was  made  by  the  applicant  in  applications  to 
other  companies.  Id. 

568.  A  paid-up  policy  calling  for  uncondi- 
tional payment  for  a  certain  sum  to  the 
executors,  administrators,  or  assigns  of  the 
insured  at  his  death,  with  reservation  to  the 
insurer  of  the  right  to  pay  the  money  to 
any  person  who  has  incurred  expense  on  be- 
half of  the  insured,  constitutes  "insurance 
in  force  upon  his  life,"  within  the  meaning 
of  an  application  calling  for  information 
upon  that  point.  Metropolitan  L.  Ins.  Co. 
V.  Dimick  (N.  J.  Err.  &  App.)  69  N.  J.  L. 
384,  55  Atl.  291,  62:  774 
Previous  applications. 

Evidence  of  Agent's   Statements  in  Regard 

to,  see  Evidence,  1637. 
See  also  infra,  762-764. 
For  Editorial  Xotes,  see  infra,  IX.  §  26. 

569.  A  false  warranty  by  an  applicant  for 
life  insurance,  that  he  has  not  been  rejected 
by  any  other  company,  avoids  a  contract  of 
which  it  becomes  a  part,  although  he  be- 
lieved it  to  be  true,  while  the  agent  of  the 
insurer  knew  it  to  be  false,  having  received 
and  forwarded  the  former  application  and 
been  notified  of  its  rejection,  if  the  agent 
did  not  fraudulently  conceal  the  fact  from 
the  applicant.  Cleinans  v.  Supreme  Assem- 
blv  R.  S.  of  G.  F.  131  X.  Y.  485,  30  X.  E. 
496,  16:  33 

570.  A  statement  by  an  applicant  for  life 
insurance,  that  no  physician  has  ever  given 
an  unfavorable  opinion  upon  his  life  with 
reference  to  in.-urance,  cannot  be  held  to  be 
false  because  (if  a  confidential  communica- 
tion from  a  medical  examiner  to  the  medical 
director,  of  wliicii  he  had  no  knowledge, 
stating  that  ho  could  not  recommend  appli- 
cant withoiit  further  examination.  Securitv 
:\rut.  L.  Ins.  Co.  V.  Webb,  45  C.  C.  A.  04S. 
106  Fed.  SOS.  55:  122 

571.  The  refusal  of  an  applicant  for  in- 
surance to  furni>;h  a  sanipl*^  (>f  iiriiie  to  xhc 
medical  examiners,  after  ;\ii~v>'criiiL;  iln'  if- 
quired  questions  in  tlic  ;^.)ijilirat  ion  lilaiilc, 
because  of  wliicli  tlio  appliraiion  i-  rrii'r tcil. 
does  not  annul  tlif  rirL;Mi  jm 'hui,-  ~i-i  a-  to 
justify  a  ~1  iitrniriit  in  an  apiiiiraiii'ii  \,,  an- 
other company  that  no  piii|in-al  nr  applii-a- 
tion  for  in-Ufam-c  ha~  ovtv  lie  ii  ina>ir  iipun 
which    a   policy    has    not    bei^i  'i>-u.'ii.      Jd. 


e.  Family  History. 

572.  A  statement  by  an  applicant  for  in- 
surance, that  none  of  his  brothers  are  dead, 
will  not.  although  false,  avoid  the  policy, 
unless  he  knew  it  to  be  so,  under  a  policy 
warranting  the  statements  to  be  true  and 
that  they  shall  form  the  basis  of  any  con- 
tract entered  into.  Globe  Mutual  L.  Ins. 
Asso.  V.  Wagner,  188  111.  133,  58  N.  E.  970, 

52:  649 

f.  Incontestability. 

See  also  infra,  690,  981,  1239,  1240. 

For  Editorial  Xotes,  see  infra,  IX.  §§  19,  53. 

573.  A  provision  that  a  life  insurance  pol- 
icy shall  be  incontestable  after  one  year  is 
neither  unreasonable  nor  contrary  to  public 
policy.  Clement  v.  New  York  L.  Ins.  Co. 
101  tenn.  22,  46  S.  W.  561,  42:  247 

574.  A  stipulation  that  a  policy  of  life  in- 
surance "is  incontestable  after  three  years 
from  its  date,"  provided  the  premiums  have 
been  paid,  except  that  error  in  the  age  of 
the  insured  is  open  to  adjustment  in  a 
prescribed  manner,  is  valid.  Massachusetts 
Ben.  L.  Asso.  v.  Robinson,  104  Ga.  256,  30 
S.  £..  918,  42:  261 

575.  Every  matter  which  would  have  the 
effect  of  defeating  or  destroying  a  contract 
of  life  insurance,  such  as  those  relating  to 
the  cause  of  death  or  the  habits  of  the  in- 
sured, will  be  controlled  by  a  clause  of  in- 
contestability, although  that  will  not  con- 
trol matters  which  affect  the  remedy 
merely.  Id. 

576.  Misstatements  or  omissions  of  the 
insured  respecting  his  health  are  covered  by 
an  incontestable  clause  in  the  policy.  Pat- 
terson V.  Xatural  Premium  Mut.  L.  Ins.  Co. 
100  Wis.  118,  75  N.  W.  980,  42:  253 

577.  The  fraud  of  the  assured  in  procur- 
ing a  policy  is  within  a  provision  that  it 
shall  be  incontestable  after  one  year. 
Clement  v.  New  York  L.  Ins.  Co.  101  Tenn. 
22,  46  S.  W.  561,  42:  247 

578.  A  policy  containing  a  clause  making 
it  incontestable  after  two  years  from  date 
of  issue  cannot  be  contested  after  that  time, 
even  for  false  and  fraudulent  answers  in 
the  application,  since  the  clause  merely  pro- 
vides a  short  statute  of  limitations,  within 
the  limited  period  of  which  the  fraud  must 
be  discovered,  if  at  all.  Murrav  v.  State 
Mut.  L.  Assur.  Co.  22  R.  I.  524,  48  Atl. 
800,  53 :  742 

579.  The  defense  that  the  transferees  of  a 
life  insurance  policy  had  no  insurable  in- 
terest in  the  assni-ed,  and  did  not  take  or 
claim  in  good  faith,  but  procured  the  policy 
to  be  issued  and  then  transferred  to  them 
for  a  speculative  and  fraudulent  purpose, 
is  not  within  a  provision  that  the  insurer 
will  not  contest  the  payment  after  one  full 
\  ear.     Clenient  v.  Xew  York  L.  Ins.  Co.  101 

Tenn.  22.  46  S.  W.  561,  42:  247 

.■)S0.  The  omission  of  "fraud"  from  the 
-|ii'eified  groiuids  of  contest  of  a  life  insur- 
ance policy  will  not  preclude  contest  on  that 
-roiiinl.  Welch  v.  Union  C.  L.  Ins.  Co.  108 
Iowa,  224.   78  N.   W.   853,  50:  774 
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581.  A  provision  in  an  insurance  policy, 
that  it  shall  be  incontestable  for  any  cause 
except  misstatement  of  age,  "except  as  here- 
inbefore provided."  will  not  preclude  the  in- 
surer from  relying  on  the  warranties  con- 
tained in  the  application,  which  is  part  of 
the  contract,  and  the  statements  in  which 
are   made  the  basis  of  the  policy.  Id. 

582.  A  member  of  a  mutual  benefit  asso- 
citation  does  not  cease  to  be  in  good  stand- 
ing by  the  fact  that  he  commits  suicide 
contrary  to  the  laws  of  the  order,  within 
the  meaning  of  a  clause  in  the  policy  mak- 
ing the  certificate  incontestable  after  a  cer- 
tain period  in  case  the  member  continues 
in  good  standing,  except  for  nonpayment  of 
dues  and  failure  to  comply  with  the  rules  of 
the  association.  Royal  Circle  v.  Achterrath, 
204  111.  549,  68  N.  E.  492,  63:  452 

583.  A  mutual  benefit  society  is  estopped 
to  take  advantage  of  a  clause  in  its  certifi- 
cate relieving  it  from  liability  for  death  by 
suicide,  by  a  clause  that,  after  the  lapse  of 
a  certain  period,  the  only  conditions  binding 
on  the  member  are  the  agreements  as  to 
full  compliance  with  the  laws  and  rules  of 
the  association  and  full  payment  of  the 
dues.  Id. 

584.  Where,  by  reason  of  the  fact  that  a 
provision  against  suicide  is  found  in 
the  constitution  of  a  mutual  benefit  associa- 
tion, and  a  separate  agreement  with  regard 
to  it  is  inserted  in  the  application,  which 
contains  a  general  agreement  as  to  keeping 
the  rules  and  regulations  of  the  association, 
it  is  doubtful  whether  a  clause  making  the 
certificate  incontestable  after  a  certain  time, 
except  for  breach  of  the  rules  and  regula- 
tions, was  intended  to  cover  suicide, — the 
doubt  will  be  resolved  in  favor  of  the  bene- 
ficiary, and  after  the  lapse  of  the  stipu- 
lated period  the  association  will  be  required 
to  pay  the  amount  of  the  certificate,  not- 
withstanding its  holder  came  to  his  death 
by  suicide.  Id. 

585.  A  clause  in  an  insurance  policy  mak- 
ing it  incontestable  except  for  fraud  in  pro- 
curing it.  after  two  years  from  its  date, 
will  control  an  agreement  in  the  applica- 
tion that  death  by  suicide  is  not  covered 
by  the  policy,  so  that  sucli  death  after  the 
expiration  of  that  period  will  not  defeat 
liability  on  the  policy.  Goodwin  v.  Provi- 
dent Stv.  L.  Assur.  Soc.  07  Iowa.  -220.  60 
N.  W.   157,  32:  473 

f.  Forfeiture. 
1.   In    General. 

For  Breach  of  Warranty,  see  supra.  III.  e. 

Waiver  Respect  ins.  see  infra,  V..  especially 
V.  b,  5,  e:  874. 

Expulsion  from  I'ciipvolent  Societies  Gen- 
erally. so(>  I'.ciicvnlcnt  Societies.  IV. 

Question  for  .liny  as  to.  see  Trial,  ;i2n. 

See  also  <^upr:i. '  401  :  infra.  724,  72.j,  889. 
909-912.  '.n.n.  ii7s.   11. -)7. 

For  E(lit<irinl  Xo'to.  -ec  infra.  IX.  S^;  20,  33 
:]4.   3S.   3'.t.   41. 

586.  The  CDiiit*  will  never  -erk  fnr  a  (mii- 
struction   of   a    Toriciture   clause    in   an   in- 


surance policy,  which  will  sustain  such 
clause,  if  one  which  will  defeat  it  is  rea- 
sonably deducible  from  the  terms  or  Avords 
used  to  express  it.  Hampton  v.  Hartford  F, 
Ins.  Co.  (N.  J.  Err.  &  App.)  65  N.  J.  L.  265, 
47  Atl.  433,  52:  344 

587.  Forfeitures  are  not  favored;  and  in 
contracts  of  insurance  a  construction  re- 
sulting in  a  loss  of  the  indemnity  for  which 
the  insured  has  contracted  will  not  be 
adopted,  except  to  give  effect  to  the  obvious 
intention  of  the  parties*.  Woodmen  Aeci. 
Asso.  V.  Bvers,  62  Neb.  673,  87  N.  W.  546, 

55:291 

588.  Forfeiture  clauses  in  policies  of  in- 
surance are  looked  upon  with  ill  favor  by 
the  courts,  and  will  be  enforced  only  when 
the  strict  letter  of  the  contract  requires  it. 
Connecticut  Fire  Ins.  Co.  v.  Jeary,  60  Neb. 
338,  83  N.  W.  78,  51 :  698 

589.  All  policies,  whether  standard  or  not, 
are  covered  by  a  statute  declaring  that  no 
policy  of  fire  insurance  shall  be  declared 
void  by  the  insurer  for  breach  of  any  con- 
dition if  the  insurer  has  not  been  injured 
by  it.  McGannon  v.  Michigan  ISIillers'  Alut. 
F.  Ins.  Co.  127  Micli.  636,  87  N.  W.  61, 

54:  739 

590.  When  the  situation  is  such  in  a  par- 
ticular case  as  will,  as  a  matter  of  law, 
carry  with  it  forfeiture  of  an  insurance 
policy  as  a  penalty,  that  result  will  fol- 
low, whether  it  has  been  expressly  stipu- 
lated for  as  declared,  or  not.  Brignac  v.  Pa- 
cific Mut.  Ins.  Co.  112  La.  574,  36  So.  595, 

66:  322 

591.  After  liability  actually  attaches  un- 
der a  policy  of  insurance,  the  entire  rela- 
tion between  the  parties  is  changed  from 
that  of  insurer  and  insured  to  that  of  debtor 
and  creditor;  and  clauses  in  the  policy 
which  provide  that  certain  acts  or  omissions 
of  insured  shall  invalidate  it  are  thereafter 
inoperative.  Sevk  v.  Miller's  Nat.  Ins.  Co. 
74  Wis.  67,  41  N.  W.  443,  3:  523 

592.  A  wilful  misrepresentation  by  the  in- 
sured as  to  the  amount  of  his  loss,  provided 
the  actual  amount  is  in  excess  of  the  policy, 
will  not  criuse  a  forfeiture  under  the  pro- 
vision in  the  iiolicy  that  '"all  fraud  or  at- 
tempts at  fraud,  by  false  swearing  or  other- 
wise, shall  forfeit  all  claims  on  this  com- 
pany, and  shall  be  a  complete  bar  to  any 
recovery  for  loss  under  this  policy."  Spring- 
field F.  &  M.  Ins.  Co.  v.  Winn,  27  Neb.  649, 
43. N.  W.  401.  5:  841 

593.  Declarations  of  an  insured  person  as 
to  forfeiture  of  the  policy  are  not  binding 
on  the  beneficiary.  Goodwin  v.  Provident 
Say.  L.  Assur.  Soc.  97  Iowa,  226,  66  X.  W. 
157.  32:  473 

594.  A  ])erson  to  whom  the  entire  custody 
of  insured  property  is  intrusted,  and  who 
l.'is  full  freedom  in  its  use,  will  bind  the 
i  -sured  by  acls  wliieh  would  forfeit  the  in- 
surance if  l<in<'  li\-  the  latter.  Adair  v. 
Siuithern  -Miit.  ins'.  Co.  107  Ga.  297.  33  S. 
K.   7S,  4.5:  204 

.")'.>.").  \\'ilful  I'ailure  of  the  lodge  officers 
to  (l>i  I'lrii-  duty  Inwards  collecting  a  death 
claim  (if  a  nicinlicr  cf  a  nuUual  benefit 
society    will    not    forfeit    the   rights    of   the 
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beneficiary,  who  has  done  all  she  can  in 
compliance  with  the  rules  of  the  associa- 
tion. Murphy  v.  Independent  Order  of  the 
S.  &  D.  of  J.  of  A,  "77  Miss.  830,  27  So.  624, 

50:  111 

2.  For  Nonpayment  of  Premiums  or  Assess- 
ments. 

Right   to   Paid-up   Policy,   see   supra,   269- 

275. 
Right  to  Extended  Insurance,  see  supra,  276- 

278 
Waiver  Respecting,  see  infra,  809-812,  844- 

850. 
See  also  supra,  231;  infra,  HE.  h;  750. 
For  Editorial  Notes,  see  infra,  IX.   §§   33, 

35. 

596.  When  it  is  expressly  provided  that 
the  premium  on  a  life  insurance  policy  shall 
be  paid  on  or  before  a  certain  day,  and  in 
default  thereof  the  policy  shall  be  void,  the 
nonpayment  of  the  premium  on  the  day 
named  works  a  forfeiture,  even  if  the  pre- 
mium is  tendered  on  the  next  day.  Fowler 
V.  Metropolitan  L.  Ins.  Co.  116  N.  Y.  389,  22 
N.  E.   576,  5:  805 

597.  A  promise  of  the  agent,  made  after 
default  in  the  payment  of  the  premium 
had  occurred,  to  receive  the  premium  up  to 
a  subsequent  day,  is  a  nudum  pactum.  A 
lapsed  policy  can  only  be  restored  to  life,  so 
far  as  the  assured  is  concerned,  by  the  actual 
payment  and  acceptance  of  the  premium,  or 
by  a  contract  based  upon  a  sufficient  con- 
sideration. Lantz  V.  Vermont  L.  Ins.  Co. 
139  Pa.  546,  21  Atl.  80,  10:  577 

598-9.  In  order  to  establish  an  authority, 
by  the  agent  of  a  life  insurance  company,  to 
receive  an  overdue  premium  after  the  death 
of  the  insured,  an  express  authority  to  do  so 
conferred  upon  him  by  the  company,  or  such 
course  of  dealing  on  its  part  by  ratifying 
or  recognizing  'Such  acts  of  the  agent  as 
would  justify  persons  dealing  with  it  in  as- 
suming that  he  possessed  such  authority, 
must  be  shown.  Id. 

600.  A  life  insurance  policy  is  not  for- 
feited by  failure  to  pay  an  assessment  which 
became  due  after  the  surrender  of  the  pol- 
icy had  been  improperly  procured  by  the 
company.  Heinlein  v.  Imperial  L.  Ins.  Co. 
101  Mich.  250,  59  N.  W.  615,  25:  627 

601.  if  the  assignee  of  a  policy  of  insur- 
ance, holding  the  whole  beneficial  interest 
therein,  allows  it  to  lapse  by  failing  to  pay 
an  instalment  of  money  due  thereon  at  the 
proper  time,  and  thereafter  makes  payment 
thereof,  he  will  not  be  affected  by  any  con- 
dition affixed  by  the  company  to  the  reten- 
tion of  the  money,  not  brought  home  to  him. 
McQuillan  v.  ]\rutual  Reserve  Fund  L.  Asso. 
112  Wis.  005.  87  X.  W.  1069,  56:  233 
Premium  note. 

Waiver,  see  infra.  809. 

See  also  supra,  2.31:  infra.  010.  0.37. 

602.  Default  in  the  pa^incnt  of  a  note 
which  has  been  acf-epted  in  ])aymont  of  a 
premium  fur  insurance  will  iif>t  work  a  for- 
feiture of  tlip  ))iilicy.  ui'lcs-  ir  is  so  ex- 
pressly  stipulated   when   tlie   note   is   taken. 


Massachusetts   Ben.   L.   Asso.   v.  Robinson, 
104  Ga.  256,  30  S.  E.  918,  42:  261 

603.  A  stipulation  in  an  insurance  policy, 
that  the  company  shall  not  be  liable  for 
any  loss  or  damage  which  may  be  incurred 
while  any  promissory  note  given  for  the  pre- 
mium remains  past  due  and  unpaid,  is  not 
invalid.  Robinson  v.  Continental  Ins. 
Co.  76  Mich.  641,  43  N.  W.  647,  6:  95 

604.  The  effect  of  a  condition  in  an  in- 
surance policy,  that  no  liability  shall  exist 
while  any  part  of  a  premium  note  is  due 
and  unpaid,  cannot  be  avoided  by  an  oral 
statement  of  the  agent  that  the  insured 
would  be  notified  when  to  pay,  and  by  a 
custom  of  the  company  to  give  notice  when 
and  where  to  pay,  where,  by  the  termsr  of 
the  policy  itself,  the  note  was  payable  at 
the  company's  office  or  to  any  authorized 
person  having  it  in  his  possession  for  col- 
lection. Id. 

605.  Nonpayment  of  a  note  for  part  of  the 
first  premium  on  an  insurance  policy,  made 
payable  to  the  order  of  the  agent,  who  re- 
ported the  premium  paid  and  the  policy  de- 
livered, does  not  entitle  the  company  to 
deny  liability  on  the  policy  which  provided 
for   its    suspension   during   default    on    any 

note. given  for  premiums,  where  the  agent's 
contract  entitled  him  to  the  whole  of  the 
first  premium  as  his  commission,  and  he- 
was  charged  with  the  amount  thereof  and 
sold  the  note,  and  the  insured  died  after  its 
maturity  without  having  paid  it,  after 
which  the  insurer  bought  it  from  the  agent's 
indorsee.  Union  L.  Ins.  Co.  v.  Parker,  66 
Neb.  395,  92  N.  W.  604,  62:  390 

606.  A  forfeiture  clause  in  a  premium  note 
given  by  the  insured,  if  more  onerous  than 
that  in  the  policy  as  against  the  interests 
of  his  wife,  who  is  the  beneficiary  in  the 
policy  in  case  of  his  death,  will  not  avail 
the  insurance  company  as  against  the  wife, 
unless  she  assents  thereto,  where  the  note 
is  given  for  a  premium  after  the  policy  has 
been  in  force  several  years.  Union  C.  L. 
Ins.  Co.  v.  Buxer,  62  Ohio  St.  385,  57  N.  E. 
m,  49:  737 
Notice. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 

73-76. 
Pleading  as  to,  see  Pleading,  98,  99. 
Notice  by  Registered  Letter,  see  Service,  4, 

5. 
Computation  of  Time  for  Giving,  see  Time, 

In- 
sufficiency   of    Finding    as    to    Sending  by 

Mail,  see  Trial,  904. 

See  also  infra,  621,  622,  663,  1282. 

For  Editorial  Notes,  see  infra,  IX.  §  36. 

607.  Instructions  by  an  insurance  com- 
pany that  premiums  must  be  paid  at  the  of- 
fice, and  that  due  notice  will  be  given  of 
the  day  when  due,  will  prevent  forfeiture  for 
nonpayment  unless  notice  has  been  given. 
Pleinlein  v.  Imperial  L.  Ins.  Co.  101  Mich. 
250.  59  N.  W.  615.  25:  627 

60S.  An  insurance  policy  cannot  be  can- 
celed for  failure  to  comply  with  notice 
which  was  misdirected  and  was  returned 
to  the  insurer  without  reaching  the  insured. 
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Goodwin  v.  Provident  Sav.  L.  Assur.  Soc.  97 
Iowa,  226,  66  N.  W.  157,  32:  473 

609.  Notice  of  change  of  address  of  the 
insured,  given  to  one  authorized  to  collect 
premiums,  is  binding  on  the  company.       Id. 

610.  Oral  notice  to  a  general  agent  of 
an  insurance  company,  of  change  of  address 
of  the  insured,  given  upon  the  street,  is 
sufficient  to  bind  the  company.  Id. 

611.  Failure  of  a  person  insured  to  pay 
premium  becoming  due  before  his  death, 
under  a  policy  which  required  proof  of  death 
"during  the  life  of  the  policy,"  where  no 
notice  that  the  premium  is  due  has  been 
sent  him,  does  not  destroy  the  validity 
of  the  policy,  under  the  New  York  Laws 
of  1877,  chap.  321,  which  requires  that  if  a 
premium  becomes  due  notice  must  be  given 

ind  thirty  days  allowed  in  which  to  pay 
before  the  policy  can  be  forfeited  for  non- 
payment of  premium.  Baxter  v.  Brooklyn 
L.  Ins.  Co.  119  N.  Y.  450,  23  N.  E.  1048, 

7:  293 

612.  Payment  or  tender  of  premium  which 
became  due  before  the  death  of  the  insured 
is  not  necessary  before  bringing  action  on 
a  policy  which,  notwithstanding  failure  to 
pay,  continued  in  force  under  the  New  York 
act  of  1877,  by  reason  of  the  company's 
failure  to  give  notice  after  the  premium 
was  due.  Id. 

613.  Notice  of  accrual  of  premium,  as 
required  by  N.  Y.  Laws  1877,  chap.  321, 
is  necessary  to  a  forfeiture  of  a  policy  for 
nonpayment  of  premium,  in  the  absence 
of  which  forfeiture  cannot  be  effected  by 
agreement  of  the  parties.  Mutual  L.  Ins. 
Co.  V.  Hill.  38  C.  C.  A.  159,  97  Fed.  263, 

49:  127 
Rev'd.  in  173  U.  S.  347,  44  L.  ed.  1097,  20 
Sup.  Ct.  Rep.  914. 

614.  Beneficiaries  of  a  life  insurance  pol- 
icy subject  to  the  operation  of  the  New 
York  laws  requiring  notice  of  accrual  of 
premium  before  forfeiture  for  nonpayment 
will  not  be  bound,  in  the  absence  of  such 
notice,  bj'  statements  of  the  insured  to 
the  company  that  he  cannot  pay  premiums, 
and  that  the  company  may  consider  the  pol- 
icy forfeited.  Id. 

615.  Oral  statements  by  an  insured,  rec- 
ognizing the  forfeiture  of  his  policies,  and 
refusing  to  continue  them,  when  made  with- 
out any  consideration,  will  not  be  sufficient 
to  annul  the  express  provisions  of  a  stat- 
ute prohibiting  a  forfeiture  for  nonpayment 
of  premiums  without  the  giving  of  specified 
notice.  Mutual  L.  Ins.  Co.  v.  Dingley,  40 
C.  C.  A.  459,  100  Fed.  408,  49:  1.32 
Rev'd.  on  other  grounds  in  184  U.  S.  695,  46 
L.  ed.  763,  22  Sup.  Ct.  Rep.  937. 

616.  A  statutory  requirement  of  a  cer- 
tain notice  before  the  maturity  of  a  life 
insurance  premium,  as  a  condition  of  for- 
feiting the  policy  for  nonpayment,  notwith- 
standing any  stipulations  to  the  contaary 
in  the  contract,  does  not  become  a  part 
of  the  contract  made  by  a  policy  issued 
while  the  statute  is  in  force,  so  as  to  be 
operative  after  the  statute  is  repealed,  but 
the  repeal  simply  jionnits  the  enforcement 
of  the  contract  accoivlini,^  to  its  own  terms 
and  conditions.  Rosenplanter  v.  Provident 
Sav.  L.  Assur.  Soc.  37  C.  C.  A.  506.  96  Fed. 
721,  46:  473 


617.  A  policy  of  insurance  having  been 
assigned,  by  permission  of  the  insurance 
company,  to  a  creditor  of  the  assured, 
under  such  circumstances  as  to  vest  in 
the  assignee  the  whole  beneficial  interest 
in  the  policy,  and  render  it  necessary  for 
him  to  make  the  payments  necessary  to 
preserve  the  policy,  all  notices  required  by 
the  terms  thereof  to  be  given  to  the  holder 
of  the  same  should  be  given  to  such  assignee. 
McQuillan  v.  Mutual  Reserve  Fund  L.  Asso. 
1 12  Wis.  605,  87  N.  W.  1069,  56:233 

618.  The  conversion  of  a  life  policy  into 
a  nonforfeitable  paid-up  policy  for  a  fixed 
term,  on  a  default  in  the  payment  of  a 
premium,  by  virtue  of  the  provisions  of  the 
contract,  where  the  insured  fails  to  de- 
mand, after  the  default,  a  reinstatement 
of  the  policy  or  a  paid-up  policy  for  a 
smaller  sum,  as  he  has  an  option  to  do, 
makes  it  unnecessary,  in  case  of  his  death 
after  the  expiration  of  the  stipulated  term, 
for  the  insurer  to  give  the  notice  required 
by  N.  Y.  Laws  1877,  chap.  321,  §  1,  as  a 
basis  for  declaring  a  forfeiture  or  lapse  of 
the  policy  for  nonpayment  of  premium, 
since  there  is  neither  a  forfeiture  nor  a 
lapse  where  the  term  expires  for  which  the 
risk  is  taken,  although  substantially  the 
same  extension  of  the  policy  would  have 
been  given  him  without  any  provision  there- 
for in  the  contract,  by  the  New  York  net 
reserve  statute  (N.  Y.  Laws  1892,  chap.  690, 
§  88),  the  operation  of  which  would  not  have 
dispensed  with  the  notice  required  for  for- 
feiture. Johnson  v.  New  York  Life  Ins.  Co. 
109  Iowa,  708,  78  N.  W.  905,  50:99 

619.  Where  an  agent  of  an  accident  in- 
surance company  solicits  an  ignorant  negro 
employed  as  extra  porter  by  a  railroad 
company  to  take  insurance;  and,  after  ex- 
plaining the  object  and  benefit  of  such 
course,  is  infoTmed  regarding  the  nature  of 
the  porter's  employment  and  that  he  has 
not  money  enough  to  take  a  policy,  where- 
upon he  offers  to  take  an  order  on  the 
railroad  company  for  the  amount  of  the 
premium,  to  be  paid  out  of  the  porter's 
wages,  which  offer  is  accepted  and  the  pol- 
icy delivered  without  being  read  to  the 
porter,  who  can  scarcely  read  anything  him- 
self,— before  the  company  can  forfeit  the 
policy  for  nonpayment  of  premium,  in  case 
it  cannot  realize  on  the  order,  it  must  give 
the  insured  notice  of  its  nonpayment.  Eury 
v.  Standard  L.  &  Acci.  Ins.  Co.  89  Tenn. 
427,  14  S.  W.  929,  10:  534 
Mutual  benefit  assessments. 

Waiver,   see   infra,   810,   812,   84.5-849. 
Jurisdiction   of    Suit    to    Enjoin    Forfeiture, 

see  Courts,  82,  83. 
See  also  infra,  633,  638. 
For  Editorial  Notes,  see  infra,  IX.  §  33. 

620.  A  member  of  a  mutual  benefit  so- 
ciety cannot  be  adjudged  in  default  for 
nonpayment  of  dues,  where  the  amount  of 
accrued  sick  benefits  to  which  he  is  entitled 
exceeds  the  unpaid  dues.  Rogers  v.  I'nion 
Renev.  Soc.  No.  2,  111  Ky.  598,  64  S.  W.  . 
444.  55:  f)()5 

621.  The  beneficiary  in  a  certificate  of  in- 
surance on  the  life  of  her  father  who  is  in- 
sane or  incapable  of  attending  to  business 
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is  entitled  to  notice  of  his  default  in  pay- 
ing assessments  before  a  forfeiture  can 
be  declared  therefor  after  she  has  given  a 
notice  to  the  company  of  his  condition  and 
requested  a  notice  of  any  default  on  his 
part  so  that  she  might  make  an  effort  to 
pay  the  assessment  if  he  did  not.  Buchan- 
nan  v.  Supreme  Conclave  I.  0.  of  H.  178  Pa. 
465,  35  Atl.  873,  »4:  436 

622.  Failure  to  pay  assessments  will  not 
subject  a  member  of  a  mutual  benefit  so- 
ciety to  suspension  without  notice  of  the 
arrearage,  where  the  by-laws  require  each 
member  to  be  notified  as  to  arrears.  Mur- 
phy V.  Independent  Order  of  the  S.  &  D.  of 
J.  of  A.  77  Miss.  830,  27  So.  624,  50:  111 

623.  Failure  to  pay  dues  will  not  of  itself 
deprive  a  member  of  a  mutual  benefit  so- 
ciety   of   the    right   to    sick   benefits,   under 

rules  which  provid*  that  he  may  be  sus- 
pended for  failure  to  pay  for  a  specified 
time,  and  expelled  for  continued  failure, 
where  they  further  provide  tnat  no  mem- 
ber shall  be  suspended  or  expelled  without  a 
fair  and  impartial  trial.  Rogers  v.  Union 
Benev.  Soc.  No.  2,  111  Ky.  598,  64  S.  W. 
444,  55:  605 

624.  The  forfeiture  is  self-executing,  and 
requires  no  action  on  the  part  of  the  asso- 
ciation under  a  by-law  of  a  mutual  benefit 
association  providing  that  any  member  fail- 
ing to  pay  assessments  shall  forfeit  his 
membership  and  all  benefits  therefrom.  Leh- 
man V.  Clark,  174  111.  279,  51  N.  E.  222, 

43:  648 

625.  Provisions  in  by-laws  of  a  mutual 
benefit  association,  that  any  member  three 
months  in  arrears  shall  be  declared  non- 
financial,  and  that  any  member  failing  to 
visit  the  lodge  shall  stand  suspended  until 
a  prescribed  fine  is  paid,  unless  he  has  a 
lawful  excuse,  do  not  make  a  member  non- 
financial  for  failure  to  pay  dues,  until  he 
is  three  months  in  arrears  and  he  has  been 
declared  nonfinancial.  Murphy  v.  Independ- 
ent Order  of  the  S.  &  D.  of  J.  of  A.  77 
Miss.  830,  27   So.  624,  50:  111 

626.  Failure  of  a  subordinate  lodge  of  a 
mutual  benefit  society  to  remit  an  assess- 
ment to  the  grand  lodge  will  not  forfeit  the 
rights  of  a  member,  although  the  by-laws 
provide  that  the  grand  lodge  shall  not  be 
held  for  neglect  of  duty  of  subordinate 
lodges.  Id. 

627.  Tender  of  further  dues  and  assess- 
ments by  a  niciiiber  of  a  mutual  benefit  so- 
ciety is  not  necessary  to  preserve  his  rights 
after  receiving  notice  of  his  expulsion  from 
the  society  and  that  no  more  money  will 
be  received  from  him.  Langnecker  v.  Trus- 
tees of  Grand  Lodge  A.  0.  U.  W.  Ill  Wis. 
279,    87    N.   W.    293,  55:  185 

628.  A  certificate  in  a  safety-fund  asso- 
ciation providing  it  shall  be  void  upon 
nonpayment  of  certain  monthly  dues,  is 
not  forfeited  by  nonpayment  of  the  dues 
after  the  association  stops  busiiiess  and 
pendinfr  dissolution.  r>ur(lon  v.  ]\Iassachu- 
setts  Safety-Fund  Asso.  147  Mass.  3G0.  17 
X.    F.    S74.  1:  146 

(120.  AMieii  tlic  liy-law-  uf  the  associa- 
tion provide  that  certilicates  shall  lap.-e  up- 


on nonpayment  of  a  certain  sum  toward  a 
safety  fund  within  one  year  from  the  date 
of  the  certificate,  the  payment  of  such  sum 
after  a  bill  for  dissolution,  but  within  one 
year  from  the  date  of  the  certificate  will 
keep  the  certificate  in  force,  so  as  to  en- 
title its  holder  to  share  in  the  safety  fund. 

Id. 

630.  Nonpayment  of  any  assessment, 
made  prior  to  the  filing  of  a  bill  for  disso- 
lution, within  the  time  limited  after  notice 
given  as  provided,  will  invalidate  a  certifi- 
cate, so  as  to  preclude  its  holder  from 
sharing  in  the  safety  fund.  Id. 

631.  Payment  of  an  assessment  may  be 
made  by  the  beneficiaries  after  the  death 
of  the  insured  within  the  thirty  days  after 
an  assessment  becomes  due,  where  the  by- 
laws allow  that  time  for  payment,  if  there 
is  no  provision  to  the  contrary  in  the  by- 
laws. Wright  V.  Supreme  Cbmmandery  K. 
of  G.  R.  87  Ga.  426,  13  S.  E.  564,  14:  283 

632.  Under  an  accident  insurance  policy 
or  certificate  against  personal  bodily  in- 
juries effected  during  the  continuance  of 
membership,  through  external,  violent,  and 
accidental  means,  recovery  may  be  had  for 
death  occurring  after  the  cessation  of  mem- 
bership for  default  in  payment  of  an  as- 
sessment, by  an  accident  happening  while 
the  insured  was  a  member.  Burkheiser  v. 
Mutual  Acci.  Asso.  18  U.  S.  App.  704,  10 
C.  C.  A.  94,  61  Fed.  816,  26:  112 

g.    Reinstatement. 

To  Membership  in  Benevolent  Society  Gen- 
erally, see  Benevolent  Societies,  48,  49. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
68. 

For  Editorial  Notes,  see  infra,  IX.  §§  33, 
40. 

633.  Failure  to  pay  an  assessment  by  rea- 
son of  a  stroke  of  apoplexy  causing  uncon- 
sciousness which  continues  until  death  will 
not  forfeit  a  benefit  certificate  which  de- 
clares that  it  shall  be  void  for  failure  to  pay 
assessments,  where  it  also  provides  that  a 
member  may  be  reinstated  by  paying  as- 
sessment arrearages,  "for  valid  reasons  to 
the  officers  of  the  association," — such  as  a 
failure  to  receive  notice  of  the  assess- 
ment. Dennis  v.  Massachusetts  Ben.  Asso. 
120  N.  y.  496,  24  N.   E.  843,  9:  189 

634.  "Valid  reasons"  for  which,  under  his 
contract,  a  person  may  be  reinstated  in  a 
benefit  association  after  failure  to  pay  an 
assessment,  are  not  to  be  arbitrarily  de- 
termined by  its  officers,  but  their  deter- 
mination is  subject  to  review  in  the  courts. 

Id. 

635.  A  reversal  by  the  proper  officers  of  a 
masonic  lodge  as  illegal,  although  after  the 
death  of  the  member,  of  a  vote  by  which 
such  member  was  suspended,  and  his  res- 
toration to  the  rolls  as  of  the  date  of  his 
apparent  suspension,  render  him  a  member 
as  though  no  such  vote  had  ever  been  pas?ed, 
so  as  to  create  a  liability  on  a  certificate 
of  membership  in  a  mutual  benefit  society 
providintr  that  membership  shall  be  for- 
feited by   suspension  or  nonmembership  in 
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any    masonic   lodge.      Connelly   v.    Masonic 
Mut.  Ben.  Asso.  58  Conn.  552,  20  Atl.  671, 

9:  428 

636.  Reinstatement  of  a  person  insured, 
to  which  he  had  a  right  upon  certain  condi- 
tions complied  with,  constitutes  no  con- 
sideration for  a  stipulation  exacted  from 
him,  reducing  the  amount  for  which  the 
society  should  be  liable.  Davidson  v.  Old 
People's  Mut.  Ben.  Soc.  39  Minn.  303,  39 
N.  W.  803,  1 :  482 

637.  Acceptance  by  the  insurer,  with  full 
knowledge  of  the  facts,  of  the  amount  due 
on  a  premium  note  which  was  overdue 
amd  unpaid  at  the  time  of  the  destruction 
of  a  part  of  the  insured  property,  will 
render  him  liable,  under  a  policy  providing 
for  a  suspension  of  liability  during  default 
in  payment  of  premium  notes,  for  the 
amount  of  the  loss  already  accrued,  and 
will  estop  him  from  claiming  either  a  for- 
feiture or  that  his  liability  revived  from 
time  of  payment  and  attached  only  to  prop- 
erty not  then  destroyed;  at  least  where  the 
entire  premium  was  thereby  paid,  and  there 
was  no  provision  that  default  in  payment 
should  entitle  the  insurer  to  treat  the 
premium  as  earned.  Phoenix  Ins.  Co.  v. 
Tomlinson,  125  Ind.  84,  25  N.  E.  126,   9:  317 

638.  The  right  to  reinstatement  within  a 
certain  period  upon  payment  of  accrued  as- 
sessments after  the  forfeiture  of  member- 
ship in  a  mutual  benefit  society,  which  takes 
place  eo  instanti  by  operation  of  law  and 
without  notice  under  the  terms  of  the  con- 
tract upon  nonpayment  of  assessments,  is 
terminated  by  the  death  of  the  member 
without  such  payment  during  the  time  al- 
lowed for  reinstatement;  and  a  tender  of 
the  assessments  made  within  that  period  by 
the  beneficiary  is  unavailing.  Carlson  v. 
Supreme  Council  A.  L.  of  H.  15  Cal.  466, 
47  Pac.  375,  35 :  643 

639.  A  life  insurance  policy  surrendered 
on  return  of  the  premiums  paid  will  be 
revived  where  the  surrender  was  procured 
during  the  illness  of  the  insured,  by  false 
assertions  that  it  was  a  wager  policy  and 
threats  of  litigation  unless  it  were  sur- 
rendered. Heinloin  v.  Imperial  L.  Ins.  Co. 
101   Mich.   250,   59   N.   W.   615,  25:  627 

640.  A  copy  of  an  application  for  re- 
newal or  reinstatement  of  a  policy  must  be 
annexed  to  it,  to  enable  the  insurer  to  rely 
on  false  statements  therein,  under  McClain's 
(Iowa)  Code,  §  1733.  Goodwin  v.  Provi- 
dent Sav.  L.  Assur.  Soc.  97  Iowa,  226,  66  N. 
W.  157,  32:  473 

641.  Reinstatement  of  a  lapsed  policy,  ob- 
tained by  fraudulent  misrepresentation  of 
material  facts,  is  ineff'ectual.  Massachusetts 
Ben.  L.  Asso.  v.  Robinson,  104  Ga.  256,  30 
S.  E.  918,  42:  261 

642.  Representations  that  a  person  is  in 
good  health,  made  in  an  application  for  re- 
inst-atement  of  a  lapsed  policy  of  life  in- 
surance, do  not  mean  that  his  health  is 
absolutely  perfect,  but  only  that  it  is  prac- 
tically the  same  as  it  was  when  the  policy 
was  issued.  Id. 

643.  Misrepresentations  in  an  application 
for  reinstatement  of  an  insured  will  be  im- 

L.R.A.  Dig.— 109, 


material  if  no  such  application  is  necessary 
because  the  policy  has  not   in  fact  lapsed. 

Id. 

h.  Premiums  and  Assessments. 

Forfeiture  for  Nonpayment,  see  supra,  III. 
f.  2. 

Lien  of  Company   for,  see   supi'a,  27. 

Compelling  Assessment  to  Pay  Death  Claim, 
see  infra,  VI.  h,  2. 

Waiver  Respecting  Generally,  see  infra,  774, 
824,  863,  864,  873. 

Demand,  Acceptance,  and  Retention  of,  as 
Waiver,  see  infra,  V.  h,  5  d;  858-860. 

Right  to  Reimbursement  for  Money  Ad- 
vanced for,  see  infra,  1202. 

Removal  from  Application,  of  Note  to  Se- 
cure Assessment,  Effect,  see  Alteration 
of  Instruments,  24. 

Recovery  from  Loan  Association  by  Mem- 
ber, of  Amount  Contributed  Towards 
Payment  of,  see  Building  and  Loan  As- 
sociations, 1. 

Right  to  Combine  for  Maintenance  of  Rates 
Charged,  see  Constitutional  Law,  739, 
740. 

Costs  in  Suit  for  Assessments,  see  Costs  and 
Fees,  34. 

Jurisdiction  of  Suit  to  Enjoin  Collection  of, 
see  Courts,  82,  83. 

Burden  of  Proof  as  to,  see  Evidence,  658. 

Presumption  of  Payment  of,  see  Evidence, 
740. 

Agent's  Admission  of  Payment  of,  see  Evi- 
dence, 1464. 

Proof  of  Payment  of,  see  Evidence,  2354. 

Evidence  of  Agent's  Custom  to  Extend 
Credit  for,  see  Evidence,  1719. 

Pledge  of  Property  as  Security  for,  see 
Homestead,  55. 

Infant's  Right  to  Recoverr  Back,  on  Sur- 
rendering Policy,  see  Infants,  79. 

Interest  on,  see  Interest,  81. 

Limitation  of  Action  as  to,  see  Limita- 
tion of  Actions,  86. 

Usury  in,  see  Usury,  10. 

See  also  supra.  58-60,  100,  212,  219-221, 
224. 

For  Editorial  Notes,  see  infra,  IX.  §§5,  10, 
35. 

644.  The  obligation  on  the  part  of  a  life 
insurance  company  to  pay  the  amount  of 
the  policy  on  the  happening  of  the  eveilt 
contemplated  furnishes  a  sufficient  consider- 
ation to  support  the  promise  to  pay  pre- 
miums, whether  such  promise  is  made  by 
the  insured  alone  or  by  another  jointly  with 
him.  And  such  insurance  contract  is  not 
invalid  as  a  wagering  contract,  though  it  is 
induced  by  one  who  has  no  insurable  in- 
terest in  the  life  of  the  insured,  and  who 
joins  in  a  promise,  evidenced  by  promissory 
notes,  to  pay  premiums.  Union  C.  L.  Ins. 
Co.  V.  Milliard,  63  Ohio  St.  478,  59  N.  E. 
230,  53:462 

645.  Prepayment  of  the  premium  for  the 
renewal  term  is  not  necessary  to  make  a 
valid  preliminary  contract  with  an  insur- 
ance agent  for  renewal.  McCabe  v.  JEtna. 
Ins.  Co.  9  N.  D.   19.  81  N.  W.  426,     47:  fi41 


1730 


INSURANCE,  III.  h. 


646.  Wliere,  under  an  arrangement  with 
the  insured  by  which  his  insurance  was  to 
be  kept  up  to  a  specified  amount  by  re- 
newals or  new  policies,  it  was  the  custom  of 
the  agent  to  charge  the  premiums  as  poli- 
cies were  issued  or  renewe<l,  and  have  peri- 
odical settlements  with  the  insured,  when 
the  premiums  would  be  paid,  a  credit  for 
a  premium  so  charged,  to  the  next  period 
of  settlement,  may  be  implied.  Newark 
Mach.  Co.  V.  Kenton  Ins.  Co.  50  Ohio  St. 
549,  35  N.  E.   1060,  22:  768 

647.  The  retention  oi  premiums  sent  to 
an  insurer  with  other  money  by  an  agent 
who  has  made  an  invalid  attempt  to  trans- 
fer a  risk  to  the  insurer  from  another 
company  after  a  loss  has  occurred  will  not 
render  the  insurer  liable  to  the  policy  holder 
who  paid  the  premium  to  the  prior  insurer 
and  had  given  no  consent  to  the  transfer. 
Clark  v.  Insurance  Co.  of  N.  A.  89  Me.  26, 
35  Atl.  1008,  35:  276 
Premium  notes. 

Failure  to  Allow  Credit  for,  in  Action  on 
Policy,   see   Appeal   and   Error,    1106. 

Conflict  of  Laws  as  to  Assessments  on,  by 
Foreign  Receiver,  see  Conflict  of  Laws, 
330. 

See  also  supra,  24,  187,  644. 

For  Editorial  Notes,  see  infra,  IX.  §  34. 

648.  An  agreement  that  the  premium  note 
of  the  assured  shall  remain  binding  vipon 
him,  although  the  insurer  is  relieved  from 
liability  by  default  in  payment  of  any  sum 
due,  is  not  illegal  or  contrary  to  public 
policy.  St.  Paul.  F.  &  M.  Ins.  Co.  v.  Cole- 
man, 6   Dak.  458,  43  N.  W.  093,  6:  87 

649.  The  whole  premium,  and  not  merely 
a  pro  rata  part  of  it,  is  earned  on  default 
in  payment  of  an  instalment  due  on  a  pol- 
icy of  insurance  providing  that  no  liabil- 
ity of  the  insurer  shall  exist  after  default 
in  the  payment  of  any  instalment  or  an 
instalment  note  given  for  the  premium,  or  a 
part  thereof.  Id. 

650.  An  assured  person  is  not  entitled  to 
a  reduction,  under  Dak.  Civ.  Code,  §§  1542- 
1544,  providing  for  the  return  of  insurance 
Iiremiums  in  ceitain  cases,  in  the  amount 
of  his  premium  note  which  lie  has  given 
for  five  years'  insurance,  if  he  forfeits 
his  insurance  by  failing  to  pay  an  instal- 
ment due  on  the  note  after  the  risk  has 
attached  and  been  in  operation  for  one 
year.  Id. 

(551.  I'ndor  a  fontraet  for  iiisurniico  on 
jiroperty  for  a  number  of  years  constituting 
an  entire.  ini]i\isil)lo  period,  in  considera- 
tion of  an  entire,  indivisihle  preiiiiuin.  made 
u])  partly  of  casli  and  partly  ai  a  pnuuis- 
s(iry  note,  the  nonpayment  of  which  at  ma- 
turity is  ic>  eau-e  the  iiolicy  to  '■cease  and 
determine,  and  lie  lui'l  ami  xnid  and  so  re- 
main until  the  same  sliall  l)e  fully  paid."  the 
maker  eaiinnt  defeat  an  actinn  'm  tlie  note 
on  the  Liiiiund  tliat  it-  nonpayment  at  lua- 
luiit>'  avoided  tlii'  jioliey.  and  lieiice  that 
llie  note  wa-  without  eoii>i(ici'at  ion :  tkh 
can  he  apply  tlie  ca-h  payment  tn  the 
premium  ilu(>  pi-inr  to  tlu'  maiui'ity  of  tli(( 
note,  and  elect  to  witleiraw  I'roui  llic  cou- 
Iraet    and    fefti>e    to    [lay    the    note.      i;oliiM- 


son  V.  German  Ins.  Co.  51  Ark.  441,  11  S. 
W.  686,  4:  251 

652.  An  insurer  is  presumed  to  know  the 
terms  of  a  contract  entered  into  by  its  agent 
with  respect  to  the  payment  of  the  first 
premium  by  a  note,  notwithstanding  a  pro- 
vision in  the  policy  that  it  shall  not  take 
effect  until  the  first  premium  is  paid.  Stew- 
art V.  Union  Mut.  L.  Ins.  Co.  155  N.  Y.  257, 
49  N.  E.  876,  42:  147 

653.  A  note  for  a  premium  on  a  policy 
of  insurance  which  was  to  be  written  on 
the  life  of  the  wife  of  the  applicant  for  his 
benefit  cannot  be  enforced  if  the  policy  is 
written  for  her  benefit  and  the  company  re- 
fuses to  be  responsible  for  the  validity  of 
an  assignment  to  the  husband  which  the 
agent  induces  the  wife  to  indorse  on  the 
back  of  the  policy.  Sydnor  v.  Boyd,  119 
X.  C.  481,  26  S.  E.  92,  *37:  734 

654.  The  provision  in  Iowa  Code,  §  1146, 
that  premium  notes  must  on  their  face  state 
that  they  were  given  for  insurance,  is  by 
§  1160  made  inapplicable  to  notes  given  for 
mutual  obligations  by  persons  organized  for 
mutual  insurance  under  the  provisions  of  § 
1058,  for  organizing  corporations  in  general. 
Corey  v.  Sherman,  96  Iowa,  114,  60  N. 
W.  232,  64  N.  W.  828,  32:  490 

655.  Premium  notes  given  by  members  of 
a  mutual  insurance  company  cannot  be  can- 
celed because  the  company  without  author- 
ity issued  policies  in  fixed  amounts  for  cash 
premiums  so  long  as  there  is  a  liability  for 
losses  to  persons  insured  on  the  mutual 
plan.  Id. 

656.  For  losses  on  cash  policies  unlawful- 
ly issued  by  a  mutual  company,  members 
who  took  lawful  policies  on  the  assessment 
plan  cannot  be  compelled  to  contribute  by 
assessment  on  their  premium  notes  merely 
because  they  knew  of  the  issue  of  the  cash 
policies,  but  did  nothing  to  estop  them- 
selves from  denying  liability  on  account  of 
them.  Id. 

657.  ^Makers  of  deposit  notes  given  to  a 
mutual  insurance  company  to  cover  future 
assessments,  although  they  may  have  been 
deceived  by  misrepresentations  as  to  a 
guaranty  fund  for  partial  protection  against 
assessments,  are  not  entitled  to  have  their 
notes  canceled  without  paying  assessments 
for  losses  which  oci-urred  during  the  time 
for  which  they  had  the  benefit  of  their  in- 
surance,— at  least  when  they  have  asked  no 
relief  until  after  the  company  has  ceased 
to  do  business  and  assigned  its  property 
for  the   benefit   of   creditors.  Id. 

658.  An  assessment  which  will  be  bind- 
ing on  nonresident  policy  holders  may  be 
mad<>  under  the  Minnesota  statutes  upon 
the  premium  notes  of  the  holders  of  mutual 
policies  in  an  insurance  company  organized 
in  that  state  to  repay  unearned  premiums 
on  casii  policies  issued  bv  the  company. 
Warner  v.  Dolbridge  &  C.  Co.  110  Mich.  590, 
tlS  X.  W.  283.  34:  701 

li.in.  An  assessment  on  premium  notes, 
made  hy  a  receiver  of  a  mutual  insurance 
roin])any  under  a  decree  of  the  court,  is 
not  an  aditidieation  binding  on  the  courts 
of    another    >tate   as   against    the   maker   of 
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on«  of  such  notes  who  was  not  a  party  to 
the  proceedings  resulting  in  the  assessment 
and  who  before  the  bankruptcy  of  the 
company  had  surrendered  his  policy  and  re- 
ceived back  his  note.  Parker  v.  C.  Lamb  & 
Sons,  99  Iowa,  265,  68  N.  W.  686,  34:  704 
Mutual  benefit  assessments. 
See  also  supra,  654-659,  infra,  683,  684. 
For  Editorial  Notes,  see  infra,  IX.  §  5. 

660.  Thirty  per  cent  is  not  an  unreason- 
able amount  to  levy  for  contingencies,  in 
levying  an  assessment  upon  the  members  of 
a  mutual  insurance  company  to  meet  lia- 
bilities, where  a  new  assessment  for  de- 
ficiencies arising  from  failure  to  collect  can- 
not be  made  under  the  law  of  the  state,  and 
litigation  in  connection  with  the  collection 
of  the  assessment  is  probable.  Ionia  E.  & 
B.  Farmers'  Mut.  F.  Ins.  Co.  v.  Ionia  Cir- 
cuit Judge,  100  Mich.  606,  59  N.  W.  250, 

32:  481 

661.  Members  of  a  mutual  insurance  com- 
pany who  did  not  pay  their  shares  of  a  void 
assessment  to  cover  a  valid  claim  will  not 
be  permitted  to  object  to  the  crediting  of 
the  amounts  paid  thereon  by  other  mem- 
bers, upon  the  sums  assessed  against  them 
under  a  new  levy  to  meet  the  liabilities  for 
which  the  void  assessment  was  levied.      Id. 

662.  Assessments  upon  the  members  of  a 
mutual  insurance  company  to  pay  a  loss 
may  include  interest  and  expenses  incident 
thereto  resulting  from  not  paying  it  when 
due,  and  also  the  costs  of  litigation  incurred 
in  defending  actions.  Id. 

663.  Notice  of  assessments  by  mutual  in- 
surance companies  need  not  be  given  before 
they  are  made  unless  expressly  provided  for 
by  the  articles  of  incorporation  and  by-laws. 
Corey  v.  Sherman,  96  Iowa,  114,  60  N.  W. 
232,  64  N.  \^^  828,  32:  490 

664.  The  obligations  to  contribute  to  the 
payment  of  prior  losses,  on  assessments,  is 
not  terminated  by  the  insolvency  of  a 
mutual  insurance  company  and  its  assign- 
ment for  the  benefit  of  creditors.  Id. 

665.  The  liability  of  a  member  of  a  mu- 
tual insurance  company  for  losses  occurring 
during  his  membership  continues  until  an 
assessment  has  been  made  covering  them. 
Ionia,  E.  &  B.  Farmers'  Mut.  F.  Ins.  Co. 
V.  Ionia  Circuit  Judge,  100  Mich.  606,  59 
N.  W.  250,  32:  481 

666.  Failure  to  adjust  a  loss  until  a  mem- 
ber of  a  mutual  insurance  company  cancels 
his  membership  will  not  relieve  him  from 
his  share  of  the  liability  thereon.  Id. 

667.  Payments  of  assessments  in  a  bene- 
fit association  after  forfeiture  of  member- 
ship, but  in  ignorance  of  that  fact,  do  not 
estop  the  member  from  denying  his  liabil- 
ity to  pav  subsequent  assessments.  Ellerbe 
V.  Faust,"ll9  Mo.  053,  25  S.  W.  390,  25:  149 

668.  A  member  of  a  mutual  benefit  society 
is  personally  liable  for  assessments  regular- 
ly made  during  his  membership,  although 
there  is  no  express  promise  on  his  part 
to  pay  them,  where  his  certificate  recites 
that  it  is  in  consideration,  among  other 
things,  of  his  payment  of  such  a>-e>sinents. 
although  it  is  made  on  the  express  condition 
of  forfeiture  of  all  his  rights  and  that  the 


contract  shall  be  null  and  void  if  he  fails  to 
pay  any  assessment  when  due.  Ellerbe  v. 
Barney,  119  Mo.  632,  25  S.  W.  384,      23:  436 

669.  A  mutual  benefit  society  cannot  sue 
a  former  member  for  dues  for  nonpayment 
of  which  it  has  expelled  him  from  the  so- 
ciety. L'Union  St.  Jean  Baptiste  v.  Osti- 
guy,  25  R.  I.  478,  56  Atl.  681,  64:  158 

670.  A  suit  by  a  mutual  benefit  associa- 
tion will  not  lie  to  cover  assessments  where 
the  contract  provides  only  for  forfeiture 
of  interest  in  case  of  nonpayment.  Leh- 
man V.  Clark,  174  111.  279,  51  N.  E.  222," 

43:  648 

671.  The  contract  of  a  member  of  a  mu- 
tual benefit  association  is  purely  unilateral, 
and  he  may  refuse  to  continue  liis  payments 
at  any  time,  in  which  event  the  association 
can  only  declare  his  interest  forfeited,  and 
cannot  sue  for  unpaid  assessments.  Id. 

672.  No  equitable  principle  exists  to  com- 
pel a  member  of  a  mutual  benefit  asso- 
citation  to  pay  assessments  on  the  ground 
that  he  has  had  the  benefit  of  the  insur- 
ance, where  the  plan  of  the  association  is 
that  all  payments  are  in  advance  and  en- 
title the  member  to  protection  until  the 
next   assessment  is  due.  Id. 

673.  Assessments  by  a  mutual  benefit  as- 
sociation are  not  debts  recoverable  by  ac- 
tion at  law,  where  the  right  to  the  bene- 
fit is  dependent  on  good  standing  in  the 
society,  and  good  standing  depends  on  the 
payment  of  assessments  which  are  always 
made  in  advance,  and  not  to  meet  accrued 
obligations.  L'Union  St.  Jean  Baptiste  v. 
Ostiguy,  25  R.  L  478,  56  Atl.  681,       64:  158 

674.  A  member  of  a  mutual  benefit  society 
cannot  be  compelled  to  pay  an  assessment, 
where  his  contract  does  not  provide  that  he 
shall  pay  assessments  or  make  any  pro- 
vision as  to  nonpayment,  except  that  his 
certificate  shall  be  forfeited  therefor.  Gib- 
son v.  Megrew,  154  Ind.  273,  56  N,  E.  674, 

48:  362 
676.  A  receiver  of  a  mutual  benefit  so- 
ciety cannot  maintain  a  suit  to  recover  as- 
sessments if  the  society  itself  could  not 
do  so.  Lehman  v.  Clark,  174  111.  279,  51 
N.  E.  222,  43:  648 

676.  One  or  more  stockholders  of  a  mu- 
tual insurance  company  may  on  behalf  of 
all  bring  a  suit  to  set  aside  the  appointment 
of  an  assignee  and  to  cancel  assessments 
and  for  other  relief,  under  Iowa  Code,  § 
2549,  authorizing  one  or  more  persons  to 
sue  for  the  benefit  of  the  whole,  when  the 
question  is  one  of  common  or  general  inter- 
est to  many  persons,  or  when  the  parties 
are  very  numerous  and  it  is  impracticable 
to  bring  them  all  before  the  court.  Corey 
V.  Sherman,  96  Iowa,  114,  60  N.  W.  232,  64 
N.   W.   828,  32:  490 

677.  The  facts  that  the  seal  of  a  benefit 
society  contains  the  words  "$1,000  in  seven 
years,"  and  the  by-laws  are  so  worded  as 
to  lead  persons  to  expect  not  to  exceed  two 
assessments  per  month,  which  return  from 
s^ueh  assessments  is  impossible  of  accom- 
))lisliment,  thereby  furnishing  designing  men 
an  easy  means  for  entrapping  the  unwary, 
do  not"^  establisb  fraud  as  a  matter  of  law. 


1788 


INSURANCE,  IV.  a. 


so  as  to  give  the  association  no  right  to  as- 
sessments collected.  Fawcett  v.  Supreme 
Sitting  of  0.  of  I.  H.  64  Conn.  170,  29  Atl. 
614,  24:  815 

Refunding  or  recovery  of  premiums  or  as- 
sessments. 
See  also  supra,  82,  242,  203-268;  infra,  1366. 
For  Editorial  Notes,  see  infra,  IX.  §  13. 

678.  The  insurer  is  not  entitled  to  de- 
duct the  'cost  of  carrying  the  policy  from 
the  premiums  to  be  returned  in  case  of  a 
repudiation  by  an  infant  of  a  contract  of 
insurance  upon  his  life.  Simpson  v.  Pru- 
dential Ins.  Co.  184  Mass.  348,  68  N.  E.  673, 

63:  741 

679.  One  who,  without  knowledge  of  the 
facts,  takes  an  assignment  of  a  policy  of 
life  insurance  which,  under  the  statute,  is 
void  because  taken,  without  his  consent,  up- 
on the  life  of  one  in  whom  the  applicant 
has  no  insurable  interest,  and  pays  the  pre- 
miums thereon  in  reliance  upon  the  assur- 
ance by  the  agent  of  the  company,  confirmed 
by  its  vice  president,  that  the  policy  is  valid 
and  the  assignment  good,  may  recover  back 
the  premiums  paid.  American  Mut.  L.  Ins. 
Co,  V.  Bertram,  163  Ind.  51,  70  N.  E.  258, 

64:  935 

680.  One  who  executes  and  delivers  to  an 
insurance  company  a  note  for  premium  of 
a  policy  to  be  issued  may,  in  case  the  com- 
pany refuses  to  issue  the  policy  after  receiv- 
ing and  appropriating  the  proceeds  of  the 
note,  although  plaintiff  is  not  at  fault,  con- 
sider the  contract  as  rescinded,  and  re- 
cover the  money  advanced  as  money  had 
received.  Summers  v.  Mutual  L.  Ins.  Co.  12 
Wyo,   309,   75   Pac.   937,  06:  812 

681.  An  insurance  company  may  be  com- 
pelled to  repay  a  husband  the  amount  of 
premiums  received  by  it  from  his  wife  for 
insurance  on  his  life,  where  the  policy  was 
taken  without  his  knowledge,  and  the 
money  was  paid  by  her  out  of  funds  with 
which  he  had  provided  her  for  household 
expenses.  Metropolitan  L.  Ins.  Co.  v.  Smith, 
22  Ky.  L,  Rep,  868,  59  S,  W,  24,  53:  817 

682.  The  right  to  recover  unearned  pre- 
miums on  the  termination  of  insurance  in 
a  mutual  company  docs  not  exist  until  the 
dues  or  liabilities  which  the  insured  may 
be  liable  to  pay  under  the  charter  and  by- 
laws of  the  organization  can  be  ascertained 
and  deducted,  wliere  the  charter  provides 
for  withdrawal  by  notice  and  "paying  all 
dues  and  liabilities."  State  ]Mut.  F.  Ins. 
Co.  V.  Brinklev  Stave  &  H.  Co.  Gl  Ark.  1, 
31    S.   W.    157.'  29:  712 

()83.  AsspssTuciit  s  paid  fov  .i  sr-rios  of  years 
to  a  mutual  insurance  association  by  a 
member  cannot  be  recovered  back  simply 
because  he  failed  to  read  or  to  undci'stand 
the  provisions  of  his  contract.  Condnn  v. 
Mutual  Reserve  Fund  L.  A~so.  SO  :\I(1.  '.)!).  42 
Atl.  944.  44:  Un 

684.  A  l)Pn(>ficiary  cfrtificati'  ooniainiiiL;'  an 
ultro  vires  ■A'j:v(H^u\cut  iov  endow  incut  in- 
surance will  lie  \ali(I  in  so  far  as  it  i-  pay- 
able to  till.'  liciH'lii-iarics  on  tlio  dcatli  of 
the  inODilicr:  and  ^\  hen  1lic  nicinlici-  lias 
not  sea-^onalily  rc-i-inilcil  tlic  cunli-act,  ami 
tlic   Itcnclits   of   the   lieiicliciarics    tlicreiinder 


have  intervened,  he  cannot  recover  from  the 
corporation  assessments  paid  by  him,  none 
of  such  assessments  having  been  for  endow- 
ment insurance.  Rockhold  v.  Canton  Ma- 
sonic Mut.  Benev.  Asso.  (III.)   19  N.  E.  710, 

2:  420 


rV.  Transfer  of  Policy   or  of  Interest 
Therein. 

a.  Assignment  Generally. 

To  Assignee  for  Creditors,  see  Assignments 
for  Credito-rs,  60. 

Vesting  in  Trustee  in  Bankruptcy,  see  Bank- 
ruptcy, 27,  28. 

Law  Governing,  see  Conflict  of  Laws,  72. 

Proof  of  Gift  of  Policy,  see  Evidence,  1653, 
2321. 

Verbal  Gift  of  Policy,  see  Gift,  6. 

Gift  by  Will,  see  Wills,  226. 

See  also  infra,  1171. 

For  Editorial  Notes,  see  infra  IX,  §§  37-39, 
54. 

Validity  generally. 

In  Consideration  of  Husband  and  Wife  Liv- 
ing Separately,  see  Contracts,  424. 

Following  Federal  Decision  as  to  Necessity 
of  Insurable  Interest,  see  Courts,  527. 

Estoppel  to  Deny,  see  Estoppel,  226. 

Validity  as  to  Creditoirs,  see  Fraudulent 
Conveyances,  26. 

See  also  supra,  150,  151,  175,  187,  579; 
infra,  754,  1215,  1216,  1219,  1220. 

685.  The  assignability  of  insurance  con- 
tracts is  not  affected  by  the  question 
whether  the  policy  was  issued  by  a  corpora- 
tion created  under  the  laws  of  the  state  in 
which  the  controversy  arises.  Brick  v. 
Campbell,  122  N.  Y.  337,  25  N.  E.  493, 

10:  259 

686.  The  insured  may  assign  a  life  policy 
payable  to  his  "legal  representatives." 
Hurst  V.  Mutual  Reserve  Fund  L.  Asso.  78 
Md.  59.  26  Atl.  956,  20:  761 

087.  The  contingent  interest  in  the  pro- 
ceeds of  a  life  insurance  policy,  which  are 
payable  to  the  wife  of  the  assured,  should 
she  survive  him,  otherwise  to  his  "executors, 
administrators,  or  assigns,"  is  vested  in 
him.  and  not  in  his  representatives,  as  a 
special  class,  for  the  benefit  of  his  heirs,  so 
that  he  can  dispose  of  it  by  assignment 
prior  to  the  death  of  his  wife.  Lanier  v. 
Box,  112  Tenn.  393,  79  S.  W.  1042,       64:  458 

688.  A  policy  of  life  insurance  is  assigna- 
ble to  secure  a  debt  so  as  to  tra.nsfer  such 
portion  of  the  proceeds  of  the  policy  as  will 
pav  the  debt  actually  due.  Hays  v.  La- 
povre,  48   La.   Ann.   749,   19   So.   821, 

35 :  647 

GS9.  The  insurer's  assent  to  an  assign- 
ment of  an  insurance  policy  does  not  waive 
a  clause  rendering  an  assigned  policy  void 
as  to  all  above  the  debt  due  the  assignee, 
McQnillan  v.  ^hitual  Reserve  Fund  L.  Asso. 
112  Wis.  665.  87  N.  W.  1069.  _   56:  233 

000.  A  clause  in  an  insurance  policy  mak- 
iiiL!  it  void,  if  assigned,  as  to  all  alx)ve  the 
debt  due  the  assignee,  is  not  eliminated  by 
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another  provision  making  the  policy  incon- 
testable, after  being  in  force  a  certain  time, 
for  any  cause  except  nonpayment  of  dues, 
etc.  Id. 

691.  An  assignment  of  a  life  insurance 
policy  to  a  person  who  has  no  insurable  in- 
terest is  void.  Roller  v.  Beam,  86  Va. 
512,  10  S.  E.  241,  6:  136 
Contra,  Rittler  v.  Smith,  70  Md.  261,  16 
Atl.  890,                                                          2:  844 

692.  One  having  no  insurable  interest  in 
the  life  of  another  may  acquire  by  assign- 
ment a  valid  policy  upon  his  life,  and  en- 
force it  to  the  full  amount.  Steinback  v. 
Diepenbrock,  158  N.  Y.  24,  52  N.  E.  662, 

44:  417 

693.  The  pledgee  of  a  policy  of  life  insur- 
ance has  the  right  and  power  to  sell  the 
policy  to  the  highest  bidder  for  the  purpose 
of  realizing  money  to  pay  the  debt  which  it 
secures,  and  both  immediate  and  remote  as- 
signees under  such  a  sale  take  good  title  to 
the  policy  and  to  its  proceeds,  although  they 
have  no  insurable  interest  in  the  life  insured 
bv  the  policy.  Gordon  v.  Ware  Nat.  Bank, 
65  C.  C.  A.  580,  132  Fed.  444,  67 :  551) 

694.  An  insurable  interest  in  the  assignee 
is  not  requisite  to  the  validity  of  an  assign- 
ment of  a  policy  of  life  insurance  which  was 
lawfully  issued  to  one  who  had  such  an 
interest,  unless  the  assignment  was  made  in 
bad  faith  as  a  cover  for  the  issue  of  a 
wager  policy.  Id. 

695.  A  life  insurance  policy  taken  out  by 
one  upon  his  own  life,  for  the  purpose  of 
assigning  it  to  another  having  no  insurable 
interest,  will  be  invalid.  Steinback  v. 
Diepenbrock,  158  N.  Y.  24,  52  N.  E.  662, 

44:  417 

696.  An  assignment  of  a  policy  of  life 
insurance  immediately  upon  its  issue  to 
evade  the  rule  that  the  issue  of  a  policy  to 
one  without  an  insurable  interest  renders  it 
void  avoids  the  assignment.  Gordon  v. 
Ware  Xat.  Bank,  65  C.  C.  A.  580,  132  Fed. 
444,  67:550 

697.  A  woman's  interest  in  a  policy  of  in- 
surance on  her  life  for  her  benefit  is  a  part 
of  the  body  of  her  estate  within  the  mean- 
ing of  a  statute  that  no  contract  between 
husband  and  wife  shall  be  valid  to  affect  or 
change  the  body  or  capital  of  her  personal 
estate  for  a  longer  time  than  three  years 
next  ensuing  the  making  thereof,  unless  it 
is  in  writing  and  duly  proved  as  is  required 
for  the  conveyance  of  land.  Sydnor  v. 
Boyd,  119  N.  C.  481,  26  S.  E.  92,  19:  734 

698.  A  secretary  of  a  building  and  loan 
association  is  not  prevented  by  his  relation 
to  the  association  from  acquiring  by  assign- 
ment an  insurance  policy  taken  out  by  a 
member  on  his  life  for  the  benefit  of  the 
association,  contrary  to  public  policy,  so  as 
to  prevent  his  compelling  the  association  to 
account  in  case  it  receives  the  proceeds  of 
the  policv.  Tate  v.  Commercial  Bldg.  Asso. 
97  Va.  74,  33  S.  E.  382,  45:  243 

699.  A  clause  in  an  insurance  policy,  mak- 
ing it  void  in  case  of  the  assignment  of  the 
policy,  does  not  apply  to  an  assignment  of 
his  interest  by  a  mortgagee  who  is  entitled 


to  receive  the  proceeds  to  the  extent  of  his 
interest.  Whiting  v.  Burkhardt,  178  Mass. 
535,  60  N.  E.  1,  52:  788 

700.  A  married  woman  may  sell  and  con- 
vey her  right  to  recover  upon  policies  of 
life  insurance  made  payable  to  her  without 
the  intervention  of  a  trustee,  under  R.  I. 
Pub.  Stat.  chap.  166,  §  6,  authorizing  her 
to  sell  and  convey  any  of  her  personal  prop- 
erty other  than  that  described  in  §  5,  with 
the  same  eflfect  as  though  she  was  unmar- 
ried. Supreme  Assembly  R.  S.  of  G.  F.  v. 
Campbell,  17  R.  I.  402,  22  Atl.  307,      13:  601 

701.  A  fire  insurance  policy  conditioned  to 
be  void  if  assigned  without  the  assent  of 
the  insurer  is  avoided  by  an  assignment 
for  the  benefit  of  creditors.  Dub6  v.  Mas- 
coma  M.  F.  Ins.  Co.  64  N.  H.  527,  15  Atl. 
141,  1:  57 

702.  An  insurance  company  which  issues 
a  policy  of  "permanent  insurance"  by  which 
it  agrees  to  be  and  remain  "forever"  liable 
to  the  assured,  his  heirs  and  assigns,  and 
which  provides  that  any  assignment  of  the 
policy  shall  be  brought  to  the  company's 
oflSce  to  be  entered  and  "allowed,"  cannot 
refuse  to  enter  and  allow  an  assignment 
solely  because  it  has  decided  not  to  consent 
to  the  transfer  of  old  policies.  Marshall 
V.  Franklin  F.  Ins.  Co.  176  Pa.  628,  35  Atl. 
204,  34:  159 

703.  Stipulations  in  an  insurance  policy 
against  assignment  cannot  avail  an  assignor 
when  the  insurer  declines  to  take  advantage 
of  them  and  pays  the  money  into  court. 
Spencer  v.  Myers,  150  N.  Y.  269,  44  N.  E. 
942,  34:  175 

704.  One  who  takes  a  policy  of  insurance 
upon  his  own  life,  payable  to  his  personal 
representative,  may  make  a  valid  gift  of 
the  proceeds  to  another  by  a  delivery  of  the 
policy,  although  the  policy  itself  provides 
that  an  assignment  of  it  must  be  in  writing 
and  filed  in  the  oflSce  of  the  insurer,  if  the 
insurer  does  not  seek  to  enforce  the  pro- 
vision against  the  assignee.  Opitz  v.  Karel, 
118  Wis.  527,  95  N.  W.  948,  62:982 

705.  The  beneficiary  named  in  a  policy 
of  life  insurance  cannot  take  advantage  of 
provisions  in  the  policy  as  to  methods  of  its 
assignment,  which  were  inserted  for  the 
benefit  of  the  insurer.  Id. 

706.  The  right  of  the  assignor  to  avoid 
assignments  of  life  policies  which  are  voida- 
ble because  of  the  legal  incapacity  of  the 
assignor  to  make  them,  and  to  reclaim  the 
policies,  is  not  barred  in  the  absence  of  any 
act  recognizing  them  or  declarations  ad- 
mitting their  validity,  within  the  period 
of  the  statute  of  limitations.  Brick  v. 
Campbell,  122  N.  Y.  337,  25  N.  E.  493, 

10:  259 

707.  Mere  possession  of  policies  by  an 
assignee  under  an  assignment  which  was 
voidable  because  of  the  legal  incapacity  of 
the  assignor  to  make  the  assignment,  and 
without  any  affirmative  acts  of  the  assignor 
ratifying  or  recognizing  the  validity  of  such 
voidable  assignment, — is  not  sufficient  to 
validate   it.  Id. 
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Of  wife's  interest. 

Estoppel  of  Wife  as  to,  see  Estoppel,  96. 

See  also  supra,  6o3,  706,  707. 

For  Editorial  Notes,  see  infra,  IX.  §  37. 

708.  A  policy  on  the  life  of  her  husband, 
issued  for  the  benefit  of  the  wife,  or,  in  case 
of  her  death  before  her  husband,  of  her 
children,  was  not  assignable  by  her  during 
the  lifetime  of  her  husband  until  the  pas- 
sage of  N.  Y.  Laws  1879,  chap.  248.  Brick  v. 
Campbell,  122  N.  Y.  337,  25  N.  E.  493, 

10:  259 

709.  A  married  woman  is  capable  of  as- 
signing a  policy  of  insurance  issued  upon 
the  life  of  her  husband  for  her  benefit,  in 
those  cases  only  in  which,  and  to  the  precise 
extent  to  which,  she  has  been  expressly  en- 
abled to  assign  by  statute.  Id. 

710.  The  right  of  a  wife  to  assign  a  policy 
of  insurance  on  the  life  of  her  husband, 
under  N.  Y.  Laws  1879,  chap.  248,  when  the 
policy  is  issued  for  her  benefit  and  the  hus- 
band gives  his  written  consent,  is  not  lim- 
ited to  policies  issued  or  delivered  within 
the  state,  but  extends  to  those  issued  by  a 
foreign  company  in  another  state.  Spencer 
V.  Myers,  150  N.  Y.  269,  44  N.  E.  942, 

34:  175 
Of  benefit  certificate. 
See  also  infra,  1169-1171. 
For  Editorial  Notes,  see  infra,  IX.  §  39. 

711.  Where  a  member  of  a  mutual  benefit 
society  obtains  the  insurance  himself  and 
pays  the  premiums,  the  fact  that  his  as- 
signee of  the  certificate  of  membership  hsLS 
no  insurable  interest  in  his  life  will  not  pre- 
vent such  assignee  from  collecting  the  bene- 
fit. Milner  v.  Bowman,  119  Ind.  448,  21 
N.  E.  1094,  5:  95 

712.  A  sale,  for  a  valuable  consideration, 
of  mutual  benefit  certificates  insuring  a 
member's  life,  is  void,  not  only  by  force  of 
the  society's  regulations,  where  they  pro- 
hibit such  sales,  but  also  as  against  public 
policy.  Stoelker  v.  Thornton,  88  Ala.  241,  6 
So.  680,  6:  140 

713.  The  disposal,  by  will,  of  benefit  cer- 
tificates insuring  testator's  life,  is  not  in- 
valid because  of  his  previous  attempt  to 
transfer  them  to  the  legatee  by  a  sale  which 
is  void  as  against  public  policy.  Id. 

714.  If  the  omission  to  enter  a  testa- 
mentary direction  disposing  of  the  bene- 
ficial interest  in  Ix-nefit  certificates  insuring 
testator's  life  "upon  the  record  of  the  su- 
preme master  of  exchequer,"  as  required  by 
the  certificates,  is  material,  no  one  but  the 
society  can  object  thereto.  Id. 

715.  The  next  of  kin  of  a  person  who  has 
sold  his  benefit  certificates  by  a  contract 
which  is  void  as  against  public  policy  can- 
not compel  a  purchaser  to  account  to  them 
for  the  proceeds,  where  the  society,  recog- 
nizing the  sale,  has  issued  new  certiticates 
to  the  assignee,  and  paid  over  the  money  to 
him  on  the  death  of  the  insured.  Id. 

716.  A  certificate  of  membershiji  in  a  mu- 
tual benefit  association,  payalilc  in  tho  heirs 
or  legal  representatives  of  the  momber, 
whieh  is  asslLrned  "hy  him.  is  jiayable  to  the 
assignee,  in  the  absence  of  objeetion  by  the 
association,   under  the  Indiana   statute  pro- 


viding that  such  certificates  shall  be  a  eon- 
tract  between  the  association  and  the  in- 
sured, and  that  the  beneficiary  maj'  be 
changed  by  agreement  between  the  parties. 
Milner  v.  Bowman,  119  Ind.  448,  21  N.  E. 
1094,  5 :  95 

717.  The  fact  that  a  member  of  a  mutual 
benefit  society  who  assigned  the  membership 
certificate  was  insolvent  at  the  time  of  his 
death  does  not  invalidate  the  assignment 
where  it  is  not  shown  that  he  was  insolvent 
at  the  time  he  made  the  assignment.       Id. 

718.  A  person  to  whom  an  endowment  cer- 
tificate is  payable  in  case  of  the  death  of 
the  assured  within  the  limit  of  the  endow- 
ment period  has  no  assignable  interest  dur- 
ing that  period  and  while  the  assured  is 
living,  when  the  latter  has  the  right  to 
change  his  beneficiary.  Carpenter  v.  Knapp, 
101  Iowa,  712,  70  N.  W.  764,  38:  128 
Requisites  of  assignment. 

Necessity  of  Insurable  interest,  see  supra, 
691-697. 

Sufficiency  of  Proof  of  Assignment,  see  Evi- 
dence, 2328. 

See  also  supra,  704,  705. 

719.  An  insurance  company  may,  by  con- 
tract, aflEix  such  conditions  as  it  sees  fit  to 
the  assignment  of  its  policies.  McQuillan  v. 
Mutual  Reserve  Fund  L.  Asso.  112  Wis. 
665,  87  N.  W.  1069,  56:  233 

720.  A  parol  assignment,  accompanied  by 
delivery  of  the  policy,  is  suflacient  to  trans- 
fer the  right  to  the  proceeds  of  a  life  in- 
surance policy.  Lauier  v.  Box,  112  Tenu 
393,  79  S.  W.  1042,  64:  458 

721.  To  vest  the  legal  title  to  a  policy  of 
life  insurance  in  an  assignee,  it  is  essential 
that  the  assignment  should  be  in  writing. 
Steele  v.  Gatlin,  115  Ga.  929,  42  S.  E.  253, 

59:  129 

722.  Sufficient  consideration  for  the  as- 
signment of  a  life  insurance  policy  exists 
where  partnership  money  has  been  loaned 
by  the  assignee  to  the  firm  of  which  the 
insured  is  a  member  and  which  becomes  iur 
solvent  before  repayment,  where  the  in- 
sured recognizes  that  the  loan  was  a  per- 
sonal favor  to  himself.  Hurst  v.  Mutual  Re- 
serve Fund  L.  Asso.  78  Md.  59,  26  Atl. 
956,  20:  761 

723.  An  assignment  of  all  moneys,  rights, 
credits,  goods,  chattels,  and  effects,  now  be- 
longing to  the  assignor,  or  to  which  she  is  in 
any  way  entitled,  made  to  a  home  for 
inebriates  as  a  part  consideration  for  re- 
ceiving and  supporting  her  during  life,  in- 
cludes her  interest  in  a  life  insurance  policy 
payable  to  a  trustee  for  the  benefit  of  her- 
self and  others  on  the  death  of  the  insured, 
and  is  not  defeated  by  a  provision  that  an 
assignment  of  the  policy  must  be  indorsed 
upon  it.  Hewlett  v.  Home  for  Incurables, 
74  Md.  350.  24  Atl.  324,  17:  447 
Rights  of  assignee. 

See  also  supra.  617,  679,  688-690,  698,  699; 

infra,  1171;  VI.  d,  2,  d. 
For  Editorial  Notes,  see  infra,  IX.  §  38. 

724.  A  purchaser  of  property  insured,  to 
whom  the  policy  is  assigned  with  the  con- 
sent of  the  insurer,  is  not  affected  by  a  for- 
feiture of  the  policy  occurring  previous  to 
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the    assignment.      CJontinental    Ins.    Ck).    v. 
Munns,  120  Ind.  30,  22  N.  E.  78,  5:  430 

72.5.  The  assignment  of  an  insurance 
policy  with  the  consent  of  the  insurer  cre- 
ates a  new  contract  between  the  latter  and 
the  assignee,  which  is  unaffected  by  any 
causes  of  forfeiture  previously  existing  and 
imknown  to  either  party.  Hall  v.  Niagara 
F.  Ins.  Co.  93  Mich.  184,  63  N.  W.  727, 

18:  135 

726.  An  assignment  of  an  interest  in  a 
life  insurance  policy  payable  at  the  death  of 
the  insured  to  a  trustee  for  the  benefit  of 
the  assignor  and  others  entitles  the  assignee 
to  such  interest  on  the  death  of  the  insured, 
although  the  assignor  died  previously. 
Hewlett  V.  Home  for  Incurables,  74  Md.  350, 

24  Atl.  324,  17:  447 

b.  Change  of  Beneficiary. 

See  also  supra,  718;  infra,  817,  1226,  1227. 
For  Editorial  Notes,  see  infra,  IX.  §§  39,  40. 

727.  The  power  to  change  the  beneficiary 
is  vested  in  the  member  of  a  mutual  benefit 
society,  in  the  absence  of  any  restrictions  in 
the  certificate,  by-laws,  articles  of  incor- 
poration, or  statute.  Carpenter  v.  Knapp, 
101  Iowa,  712,  70  N.  W.  764,  38:  128 

728.  A  stipulation  requiring  the  consent  of 
the  beneficiary  "in  case  of  assignment"  of  a 
benefit  certificate  does  not  apply  to  a  change 
of  the   beneficiary.  Id. 

729.  The  beneficiary  named  in  a  certificate 
of  membership  in  a  benefit  society,  which 
authorizes  the  substitution  of  another  bene- 
ficiary for  the  one  originally  named,  has, 
during  the  lifetime  of  the  member  who 
holds  the  certificate,  no  vested  right  in  the 
anticipated  benefit,  and  such  holder  may  at 
any  time  make  such  changes  in  the  bene- 
ficiary as  the  law  of  the  association  permits, 
within  the  limits  of  those  classes  for  whom 
by  statute  such  associations  may  provide. 
Marsh  v.  Supreme  Council,  A.  L.  of  H.  149 
Mass.  512,  21  N.  E.  1070,  4:  382 

730.  The  designation  of  the  member's  wife 
as  beneficiary  in  a  mutual  benefit  certificate 
will  give  her  no  absolute  right  to  the  money 
due  thereon,  of  which  she  cannot  be  deprived 
by  the  substitution  in  her  place  of  a  new 
beneficiary  in  accordance  with  the  rules  of 
the  association,  where  such  change  was  pro- 
vided for  by  the  constitution  and  by-laws 
of  the  society  at  the  time  she  was  originally 
designated.   'Luhrs  v.  Luhrs,  123  N.  Y.  367. 

25  N.  E.  388,  9:  534 

731.  A  contract  by  a  member  of  a  benefit 
society  with  the  beneficiary  may  create  such 
equities  in  the  latter  as  to  prevent  a  change 
of  benoficiarv.  Jorv  v.  Supreme  Council  A. 
L.  of  H.  105"^ Cal.  20,  38  Pac.  524.         26:  733 

732.  An  estoppel  of  the  insured  against 
substituting  a  second  beneficiary  when 
sound  equities  are  extant  in  favor  of  the 
first  beneficiary  in  a  benefit  certificate  is 
equally  in  force  against  a  mere  voluntary 
beneficiarv  when  there  is  an  attempt  to 
substitute.  Td. 

733.  The  mere  fact  of  payniPiit  of  assess- 
ments by  the  hcneficiarv  in  a  benefit  certifi- 
cate is  not  sufficient  to  create  equities  in  his 


favor  which  will  prevent  a  change  of  bene- 
ficiary, if  they  are  made  without  any  con- 
tract concerning  it.  Id. 

734.  A  clause  in  the  charter  of  a  benefit 
insurance  society,  which  attaches  the  bene- 
ficial interest  in  the  insurance  to  member- 
ship in  the  society,  and  permits  the  member 
to  change  the  beneficiary  or  payee  of  the 
insurance  at  any  time  without  the  latter's 
consent,  does  not  prevent  the  making  of  a 
contract  between  the  parties  by  which  a 
vested  interest  will  pass  to  the  designated 
payee,  which  will  compel  the  society  to 
recognize  him  as  the  one  entitled  to  the  pro- 
ceeds of  the  insurance  certificate.  Smith  v. 
National  Ben.  Soc.  123  N.  Y.  85,  25  N.  E. 
197,  9:  616 

735.  A  substitution  of  beneficiaries  which 
is  valid  as  between  them  is  made  where  a 
member  of  a  benefit  society  complies  in  de- 
tail with  every  rule  of  the  society  on  the , 
subject  except  the  surrender  of  the  benefit 
certificate  which  is  in  the  possession  of  the 
beneficiary  named  therein,  who  refuses  to 
surrender  it,  but  conceals  it  to  prevent  such 
substitution.  Jory  v.  Supreme  Council  A.  L. 
&  H.  105  Cal.  20,  38  Pac.  524,  26:  733 

736.  Fraud  in  inducing  the  insured  to 
change  the  beneficiaries  in  his  certificate  of 
life  insurance,  when  he  had  a  right  to  make 
the  change,  does  not  give  the  former  bene- 
ficiaries any  right  to  claim  the  proceeds  as 
against  the  new  beneficiaries,  where  the  in- 
surer does  not  contest  the  validity  of  the 
insurance.  Hoeft  v.  Supreme  Lodge  K.  of 
H.  113  Cal.  91,  45  Pac.  185,  33:  174 

737.  An  indorsement  made  and  signed,  in 
the  name  of  the  member  by  another  person, 
on  a  benefit  certificate  sent  him  by  the 
member,  who  was  sick,  with  verbal  instruc- 
tions to  indorse  it,  may  be  sufficient  to 
change  the  beneficiary,  although  it  was  not 
made  in  the  presence  of  the  member,  and 
the  instructions  were  not  given  by  him  in 
person  directly  to  the  signer.  Schmidt  v. 
Iowa  K.  of  P.  Ins.  As.so.  82  Iowa,  304,  47 
N.  W.  1032,  11:  205 

738.  The  granting  of  a  new  beneficiary 
certificate  on  an  application  by  a  member 
who  had  an  absolute  right  to  make  a  change 
precludes  any  question  thereafter  as  to  the 
sufficiency  of  an  attestation  to  his  signature 
to  the  written  application  for  the  change. 
Simooke  v.  Grand  Tx)dge  A.  O.  U.  W.  84 
Iowa,  383,  51  N.  W.  8,  15:  114 

739.  Where  a  member  has  done  all  that  he 
can  to  change  his  beneficiary,  under  the 
rules  of  the  society,  by  presenting  a  proper 
petition  and  depositing  his  certificate  of 
membership,  to  be  duly  attested  and  for- 
warded to  the  officer  whose  duty  it  is  to 
make  the  change,  the  intended  substitute 
will  not  be  deprived  of  the  benefit  by  the 
facts  that  the  petition  was  not  sealed  and 
attested  or  the  certificate  forwarded  by  rea- 
son of  the  fraud  and  collusion  of  the  agent 
of  the  association  and  the  former  benefi- 
ciary, who  undertook  to  prevent  the  change, 
if  it  is  shown  that  the  association  was  at 
all  times  ready  and  willing  to  make  the 
change  and  would  have  done  .so  but  for  the 
fraud    and    collusion.      Marsh    v.    Supreme 
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Council  A,  L.  of  H.  149  Mass.  512,  21  N.  E. 
1070,  4:  382 

740.  A  designation  may  be  made  by  will 
of  a  new  beneficiary  to  receive  the  fund  to 
become  due  by  reason  of  a  certificate  of 
membership  in  a  mutual  benefit  society,  al- 
though the  rules  of  the  order  provide  for  a 
change  by  indorsement  on  the  back  of  the 
certificate,  where,  thrr^ugh  no  fault  of  the 
member,  the  certificate  has  been  lost  or  mis- 
laid so  that  a  search  for  it  at  his  request 
proves  unavailing.  Grand  Lodge  A.  O.  U.  W. 
V.  Noll,  90  Mich.  37,  51  N.  W.  268,       15:  350 

741.  A  member  of  a  mutual  benefit  asso- 
ciation may  by  writing  signed  by  him  sur- 
render his  benefit  certificate,  and  direct  the 
payment  of  the  benefit  to  new  beneficiaries, 
and  direct  a  new  certificate  payable  to  them, 
although  the  writing,  mailed  to  the  associa- 
tion just  before  his  death,  did  not  reach  it 
until  after  that  event,  and  though  the  orig- 
inal certificate  remains  with  his  wife,  to 
whom  it  is  payable  and  who  refuses  to 
stirrender  it,  the  application  having  directed 
payment  to  her  subject  to  such  future  dis- 
posal as  he  might  thereafter  direct.  Clark 
V.  Hirschl,  81   Iowa,  200,  47  N.  W.  88, 

9:  841 

742.  One  who  became  a  member  of  a 
Massachusetts  beneficiary  corporation 
formed  under  the  general  laws  as  they  ex- 
isted prior  to  Mass.  act  1882,  chap.  195,  en- 
larging the  powers  of  such  associations,  can, 
under  the  provisions  of  that  act,  upon  com- 
pliance with  the  rules  of  the  corporation, 
designate  his  mother  as  beneficiary  in  place 
of  tile  former  one,  if  the  corporation  assents 
to  such  change,  although  it  has  not  formally 
accepted  the  later  statute,  and  although  the 
mother  is  not  shown  to  be  actually  depend- 
ent on  the  member.  Marsh  v.  Supreme 
Council,  A.  L.  of  H.  149  Mass.  512,  21  N.  E. 
1070,  4:  382 

743.  Where  a  member  of  a  benefit  society 
has  complied  ^vith  all  the  requirements 
necessary  to  effect  a  substitution  of  a  proper 
po'rson  as  beneficiary  in  place  of  the  one 
originally  designated  by  him,  and  has  sur- 
rendered his  certificate  to  the  proper  Officer 
of  the  local  lodge  for  the  purpose  of  having 
the  change  made,  and  all  that  remains  to 
]»e  done  is  the  purely  formal  matter  of  ma.k- 
ing  the  change,  without  a  particle  of  dis- 
cretion remaining  in  anyone,  the  right  of 
the  substituted  beneficiary  attaches,  and 
the  new  certificate,  when  issued,  will  relate 
back  to  the  time  of  such  surrender,  so  that 
Ills  claim  will  not  be  defeated  by  the  death 
of  the  member  before  the  change  is  actually 
made.  Luhrs  v.  Luhrs,  123  N,  Y.  367,  2.5 
X.  E.  38?  9:  534 


V.  Waiver;    Estoppel. 

a.  Of  Insured  or  Beneficiary. 

Sop  also  supra.  S'iS-.T.'^n.  G(I7.  7o2. 

For  Editorial  Xotc.-.  -^cc  infra.  IX.  S  43. 

744.  Ar'feiit.mico  of  the  policy  tendered, 
and  \vaiver  rif  the  fraud  in  tondcriiijT  one 
not   in   aeeord    with   the   expectation    of   the 


applicant  and  representations  of  the  agent, 
are  effected  by  receiving  a  policy  and  re- 
taining it  for  several  months  without  com- 
plaint, in  ignorance  of  the  fraud  because  of 
failure  to  examine  the  policy,  where  the 
substitution  is  plainly  apparent  on  its  face. 
Bostwick  V.  Mutual  L.  Ins.  Co.  116  Wis. 
392,  89  N.  W.  538,  92  N.  W.  246,  67:  705 

745.  If  a  person  receives  a  policy  of  in- 
surance ostensibly  in  response  to  an  appli- 
cation therefor,  which  he  signed  and  parted 
with  in  the  belief,  induced  by  the  fraud 'of 
the  agent  taking  the  same,  that  it  called 
for  a  policy  different  from  that  which  it 
called  for  in  fact,  he  is  bound,  as  a  matter 
of  law,  to  examine  the  policy  within  a  rea- 
sonable time  after  it  comes  to  his  hand,  and 
to  discover  obvious  departures  therein  from 
the  one  which  he  supposed  he  was  to  get, 
and  promptly,  upon  discovering  the  same,  to 
rescind  the  transaction,  give  the  company 
due  notice  thereof,  and  do  all  on  his  part 
which  justice  requires  to  restore  the  former 
situation,  or  he  will  be  held  to  have  accepted 
the  policy  as  satisfying  his  application,  so 
as  to  be  precluded  irom  rescinding  the 
same.  Id. 

746.  The  reasonable  time  for  discovering 
that  a  policy  of  insurance  received  ostensi- 
bly in  response  to  an  application  therefor, 
signed  in  the  belief,  induced  by  the  fraud  of 
the  agent,  that  it  called  for  a  policy  different 
from  that  actually  called  for,  differs  from 
the  one  supposed  to  have  been  applied  for, 
commences  to  run  immediately  upon  the  re- 
ceipt of  the  paper,  nothing  occurring  then 
reasonably  to  excuse  the  applicant  from 
omitting  to  examine  his  contract.  Id. 

747.  Four  and  one  half  months  delay  in 
discovering  that  a  policy  of  insurance  differs 
from  the  one  that  the  applicant  supposed 
he  had  applied  for,  the  agent  having  pro- 
cured his  signature  to  the  application  by 
misrepresenting  its  contents,  is,  as  a  matter 
of  law,  unreasonable,  and  defeats  the  right 
of  the  insured  to  rescind  the  contract,  where 
there  was  nothing  to  prevent  his  examining 
his  policy  as  soon  as  it  was  delivered  to 
him.  Id. 

748.  One  taking  a  policy  of  life  insurance 
which  provides  that  it  shall,  for  the  purpose 
of  computing  the  reserve,  be  valued  as  a 
term  policy  for  one  year  and  a  life  policy 
afterwards,  is  estopped  from  repudiating 
that  provision  of  the  contract.  Bankers' 
Life  Ins.  Co.  v.  Rowland,  73  Vt.  1,  48  Atl. 
435,  57:  374 

749.  The  acceptance,  retention,  and  re- 
newal, for  successive  terms,  of  an  accident 
insurance  policy,  preclude  the  personal  rep- 
resentatives of  the  insured  from  claiming 
that  there  were  provisions  in  it  to  which 
the  insured  had  not  agreed.  Blunt  v.  Fi- 
delity &  C.  Co.  145  Cal.  268,  78  Pac.  729, 

67:  793 

750.  An  equitable  estoppel  to  assert  a 
claim  on  an  insurance  policy  will  not  arise 
from  the  default  of  the  assured  in  the  pay- 
ment of  premiums,  or  his  acquiescence  in 
the  claim  that  the  policy  has  lapsed, 
wlien  the  relation  of  the  parties  has 
not   been  changed  thereby,  and  the  insurer 
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has  not  done  or  refrained  from  doing  any 
act  to  its  injury,  in  reliance  thereon.  Mu- 
tual L.  Ins.  Co.  V.  Dingley,  40  C.  C.  A.  459, 
100   Fed.   408,  '  49:  132 

Rev'd.  on  other  grounds  in  184  U.  S.  695,  46 
L.  ed.  763,  22  Sup.  Ct.  Rep.  937. 

751.  An  insured  does  not  waive  the  bene- 
fit of  Tenn.  Acts  Gen.  Assem.  chap.  107,  §  1, 
providing  that  stipulations  in  insurance  poli- 
cies limiting  liability  to  less  than  the  full 
amount  of  loss  where  such  amount  does  not 
exceed  the  amount  of  insurance,  shall  be 
void  by  accepting  a  policy  containing  such 
a  stipulation.  Dugger  use  of  Second  Nat. 
Bank  v.  Mechanics'  &  T.  Ins.  Co.  95  Tenn. 
245,  32  S.  W.  5,  28:  790 

752.  A  person  insured  cannot  waive  the 
benefit  of  Ohio  Rev.  Stat.  §§  3643,  3644,  re- 
quiring an  insurance  company  to  have  a  per- 
sonal examination  made  and  full  descrip- 
tion given  of  property  insured,  and  its  in- 
surable value  conclusively  fixed  in  the  policy 
as  the  measure  of  recovery  in  case  of  a  total 
loss.  Queen  Ins.  Co.  v.  Leslie,  47  Ohio  St. 
409,  24  N.  E.  1072,  9:  45 

753.  Submission  to  arbitration  of  the 
amount  of  loss  on  a  building  insured  is  not 
a  waiver  of  the  benefits  of  a  statute  making 
the  amount  stated  in  the  policy  the  measure 
of  damages,  and  does  not  operate  to  limit 
the  recovery  on  the  policy  to  the  award  of 
the  arbitrators.  Seyk  v.  Millers  Nat.  Ins. 
Co.  74  Wis.  67,  41  N.  W.  443,  3:  523 

754.  A  policy  of  life  insurance  which  was 
pledged  by  the  insured  to  secure  an  indebt- 
edness having  been  sold  and  the  proceeds 
applied  to  the  debt  under  order  of  court, 
in  an  action  by  the  pledgee  against  the  in- 
sured and  his  wife,  the  beneficiary,  both  of 
whom  appeared  and  admitted  the  pledge 
and  consented  to  the  trial  of  the  case,  the 
administrator  of  the  estate  of  the  bene- 
ficiary is  estopped  to  claim  title  to  the 
policy  on  the  ground  that  subsequent  as- 
signments of  the  policy  were  void  because 
the  immediate  and  remote  assignees  of  the 
pledgee,  who  bought  the  policy  on  the  sale, 
had  no  insurable  interest  in  the  life  of  the 
insured.  Gordon  v.  Ware  Nat.  Bank,  65 
C.  C.  A.  580,  132  Fed.  444,  67:  550 
By  proofs  of  loss. 

For  Editorial  Notes,  see  infra,  IX.  §  45. 

755.  A  slight  misstatement  as  to  the  cause 
of  the  injury,  mistakenly  made  to  an  in- 
surance company  in  the  proofs  of  the  in- 
jury, in  behalf  of  the  insured,  by  the  phy- 
sician who  attended  him,  will  not  prevent 
the  insured  from  showing  the  actual  facts. 
Wildev  Casunltv  Co.  v.  Sheppaid,  61  Kan. 
351,  59  Pac.  651,  47:  050 

756.  Proofs  of  loss  stating  suicide  as  the 
cause  of  death,  although  admissible,  are  not 
conclusive  against  plaintiff  in  an  action 
on  a  life  policy.  Leman  v.  Manhattan  L. 
Ins.  Co.  46  La.  Ann.   1189.  15  So.  388, 

24:  589 

757.  Statements  made  as  to  the  cause  of 
death  in  proofs  of  loss  are  not  conclusive, 
although  they  have  the  probative  force  of 
solemn  admissions  under  oath  against  inter- 
est. Traveler's  Ins.  Co.  v.  Melick.  27  U.  S. 
App.  547,  12  C.  C.  A.  544,  65  Fed.  178. 

27:  629 


758.  Affidavits  of  physicians  as  to  the 
cause  of  death  of  a  person  insured,  made  on 
blanks  furnished  by  the  insurance  associa- 
tion, and  forwarded  with  other  proofs  of 
death,  will  not  conclude  or  estop  the  bene- 
ficiary as  to  the  real  cause  of  death.  Bentz 
V.  Northwestern  Aid  Asso.  40  Minn.  202,  41 
N.  W.  1037,  2:  784 

759.  A  beneficiary  in  a  life  insurance  pol- 
icy is  not  estopped  by  statements  in  the 
proofs  of  loss  as  to  the  cause  of  death, 
which  were  made  in  good  faith,  upon  in- 
formation received  from  the  attending  phy- 
sician, from  showing  that  the  death  resulted 
from  another  cause.  John  Hancock  Mut.  L. 
Ins.  Co.  V.  Dick,  117  Mich.  518,  76  N.  W. 
9,  44:  846 

b.  Of  Insurer. 
1.  In  General. 

By  Incontestable  Clause,  see  supra,  583. 
Necessity  of  Pleading  Waiver,  see  Pleading, 

501. 
See  also  supra,  180,  303;    infra,  933,  1093, 

1094. 
For  Editorial  Notes,  see  infra,  IX.  §§  26, 

27,  33,  34,  41-43. 

700.  The  fact  that  by  the  charter  of  a 
mutual  benefit  association  a  particular 
method  of  notice  of  assessments  falling  due 
is  declared  to  be  sufficient  and  binding  on 
all  members  does  not  exempt  the  corpora- 
tion from  the  operation  of  the  principles  of 
equitable  estoppel,  which  apply  to  all  other 
persons,  natural  or  judicial.  Gunther  v. 
New  Orleans  Cotton  Exch.  Mut.  Aid  Asso. 
40  La.  Ann.  776,  5  So.  65,  2:  118 

761.  A  policy  of  life  insurance  cannot  be 
broadened  out  by  the  application  of  the 
law  of  waiver  or  estoppel,  so  as  to  cover  a 
case  of  death  by  suicide  which  is  excluded 
from  the  policy  by  its  terras.  McCoy  v. 
Northwestern  Mut.  Rel.  Asso.  92  Wis.  577, 
66  N.  W.  697,  47:  681 

2.  Knowledge  or  Notice. 

Showing  Agent's  Knowledge  on  Cross-Exam- 

ination,  see  Witnesses.  92. 
See  also  supra.  652;  infra,  V.  b.  5,  c,  855,  856. 
For  Editorial  Notes,  see  infra,  IX.  §§  26,  42. 

762.  An  insurance  company  will  be  bound 
to  know  that  an  applicant  for  insurance  is 
the  same  as  the  maker  of  a  prior  rejected 
application,  where  not  only  the  name  of  the 
applicant,  but  the  date  of  birth,  age,  town, 
occupation,  and  parents'  names,  are  the 
same  in  both  applications.  O'Rourke  v.  John 
Hancock  Mut.  L.  Ins.  Co.  23  R.  I.  457.  50 
Atl.  834,  57 :  496 

763.  A  statement  in  a  rejected  applica- 
tion for  insurance  that  applicant  has  con- 
sulted a  physician  for  rheumatism  does  not 
charge  the  company  with  knowledge  that 
he  has  that  disease,  so  that  its  acceptance 
of  a  subsequent  application  in  which  appli- 
cant states  that  ho  has  never  had  it  will 
constitute  a  Avaiver  of  the  falsity  of  the 
statement.  .  Id. 

764.  An  insurance  company  which  has  re 
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jected  and  retained  an  application  cannot 
take  advantage  of  a  warranty  in  a  subse- 
quent application  by  the  same  applicant 
that  an  application  by  him  for  insurance 
had  never  been  rejected.  Id. 

7G5.  Notice  to  an  insurance  agent  at  the 
time  of  the  application,  of  facts  material  to 
the  risk,  is  notice  to  the  insurer,  and  will 
prevent  it  from  insisting  upon  a  forfeiture 
for  causes  within  the  knowledge  of  the 
agent.  Home  Ins.  Co.  v.  Mendenhall,  164 
111.  458,  45  N.  E.  1078,  36:  374 

766.  An  insurance  agent's  knowledge  of 
the  deafness  of  an  applicant  for  accident  in- 
surance will  be  imputed  to  the  company,  so 
as  to  prevent  a  forfeiture  of  the  policy  on 
account  of  an  answer  written  by  the  agent 
for  the  applicant,  that  he  was  not  subject 
to  any  bodily  infirmity.  Follett  v.  United 
States  Mut.  Acci.  Asso.  110  N.  C.  377,  14 
S.  E.  923,  15:  668 

767.  Notice  to  an  insurance  agent  of  the 
facts  authorizing  a  forfeiture  of  a  policy 
will  be  attributed  to  the  company,  where 
the  policy  does  not  contain  any  pro- 
vision that  notice  to  the  agent  shall 
not  be  notice  to  the  company,  but  only 
that  condition  of  the  policy  may  not  be 
waived  otherwise  than  in  a  prescribed  man- 
ner. German  Ins.  Co.  v.  Shader,  68  Neb. 
1,  93  N.  W.  972,  60:  918 

768.  An  insurer  is  not  chargeable  with 
knowledge  of  other  insurance  obtained  by 
one  while  acting  as  agent  for  the  insured, 
merely  because  it  makes  him  its  agent  to 
deliver  a  policy  drawn  in  accordance  with 
a  contract  made  upon  his  representations 
while  so  acting.  United  Firemen's  Ins.  Co. 
v.  Thomas,  27  C.  C.  A.  42.  53  U.  S.  App. 
517,  82  Fed.  406,  34  C.  C.  A.  240,  92  Fed. 
127,  47:450 

769.  An  insurance  company  is  estopped  to 
deny  that  one  sent  out  by  it  to  solicit  busi- 
ness for  it  is  not  its  agent,  although  the 
policy  provides  that  no  person,  "unless  au- 
thorized in  writing,"  shall  be  deemed  its 
agent.  Hart  v.  Niagara  F.  Ins.  Co.  9  Wash. 
620,  38  Pac.  21.3,  27:  86 

770.  In  order  to  avoid  the  effect  of  a  con- 
dition against  prior  insurance,  proof  that 
the  agent  who  took  it  was  put  upon  inquiry 
in  relation  to  it  is  insufficient;  it  must  be 
shown  that  as  a  matter  of  fact  the  agent 
knew  of  the  outstanding  insurance.  He 
cannot  he  held  to  have  such  knowledge 
where  by  mistake  he  supposes  it  to  have 
expired.  Landers  v.  Cooper,  115  N.  Y.  279, 
22  N.  E.  212,  5:  G38 

771.  An  insurance  agent's  knowledge  ac- 
quired while  attending  to  his  own  affairs, 
of  the  fact  that  fireworks  are  kept  in  an  in- 
sured stock  of  goods,  must  have  been  present 
in  his  mind  when  tlie  policy  was  issued,  or 
some  act  done  in  the  course  of  his  duties  as 
agent  recognizing  the  continued  validity 
of  the  policy,  in  order  to  make  a  waiver  of 
a  condition  against  keeping  sucli  ariiclos. 
Ph(pni\  Ins.  Co.  v.  Flenuuiny'.  V>5  Ark.  fj-l,  i 
44  S.  W.  404,  '  ,3!):  7S!)  j 

772.  Th(«  fact  that  firewurl^s  were  on  ex-  i 
liibition  in  a  stoic  wlieu  a  p'llicy  of  insur-  [ 
ance  was   issued   on   the   stock,  or  tliat   one 


of  the  firm  of  agents  which  issued  a  policy 
soon  after  purchased  fireworks  at  the  store, 
is  insuflBcient  to  show  knowledge  of  the 
agent  when  issuing  the  policy  that  fireworks 
were  kept  in  stock.  Id. 

3.  Estoppel  or  Waiver  as  Affected  by  Power 
of  Agent. 

Evidence  as  to  Agent's  Authority,  see  Evi- 
dence, 2169. 

Suflftciency  of  Reply  Setting  up  Estoppel, 
see  Pleading,  556. 

See  also  supra,  103-105,  598. 

For  Editorial  Notes,  see  infra,  IX.  §  41, 

773.  A  local  agent  having  authority  only 
to  receive  proposals  for  insurance,  fix  rates 
of  premium,  and  issue  policies,  cannot  waive 
the  condition  of  a  policy  requiring  a  state- 
ment of  loss.  Smith  v.  Niagara  F.  Ins.  Co." 
60  Vt.  682,  15  Atl.  353,  1:  216 

774.  An  agent  authorized  to  make  con- 
tracts of  fire  insurance  and  issue  policies 
may  waive  payment  in  cash  of  the  premi- 
ums, and  give  time  for  their  payment,  unless 
there  are  restrictions  upon  his  authority  of 
which  the  insured  has  notice;  and  such 
waiver  may  be  express  or  implied.  Newark 
Mach.  Co.  V.  Kenton  Ins.  Co.  50  Ohio  St. 
549,  35  N.  E.  10.60,  22:  768 

775.  An  insurance  agent  having  power  to 
issue  and  renew  policies,  to  make  waivers, 
and  grant  permits  or  privileges,  has  appar- 
ent power  to  waive,  prior  to  a  loss,  a  breach 
of  the  iron-safe  clause  by  him  attached  to 
the  policy,  resulting  from  the  failure  of  the 
insured,  through  illness,  to  make  a  complete 
inventory  of  stock  within  thirty  days  from 
the  date  of  the  issuing  of  the  policy.  Rich- 
ard V.  Springfield  F.  &  M.  Ins.  Co.  114  La. 
764,  38  So.  563,  60:  278 

776.  By  the  common  law  of  the  state  of 
New  York  plaintiff  in  an  action  upon  a  life 
insurance  policy  cannot  avoid  the  effect  of  a 
warranty  contained  in  the  application  on 
the  ground  that  an  agent  of  the  company 
knew  the  facts  and  incorrectly  entered  them 
in  the  application,  where  the  instrument  it- 
self contains  an  express  limitation  upon  the 
powers  of  the  agent  and  provides  that  the 
company  shall  not  be  responsible  for  the 
preparation  of  the  application  or  for  any- 
thing contained  therein  or  omitted  there- 
from. Metropolitan  L.  Ins.  Co.  v.  Dimick 
(N.  J.  Err.  &  App.)  69  N.  J.  L.  384,  55 
Atl.  291,  62:  774 

777.  An  agent  has  no  power  to  waive  a 
stipulation  in  a  policy  of  insurance  against 
loss  from  liability  for  injuries  to  employees, 
providing  for  immediate  written  notice  of 
any  injury,  where  the  policy  also  provides 
that  no  agent  shall  have  authority  to  waive 
or  alter  anything  therein  contained,  since 
the  insured  is  bound  by  the  terms  of  the 
policy.  Travelers'  luvS.  Co.  v.  Myers,  62 
Ohio' St.  529,  57  N.  E.  4.58,  49:  760 

778.  A  clause  in  a  policy  withholding  from 
a<:ent>  authority  "to  make,  alter,  or  dis- 
cliarL'i'  this  or  any  other  contract  in  rela- 
tion to  the  matter  of  this  insurance,"  has  no 
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reference  to  the  application  which  precedes 
the  policy.  Mutual  Ben.  L.  Ins.  Co.  v. 
Robison,  19  U.  S.  App.  266,  7  C.  C.  A.  444, 
58  Fed.  723,  22:  325 

779.  A  claim  that  deafness  is  a  bodily  in- 
firmity which  is  covered  by  a  representation 
by  an  applicant  for  accident  insurance  that 
he  as  free  from  bodily  infirmities  is  deemed 
to  have  been  waived  where  the  insurer's 
agent,  by  personal  observation,  knew  or  had 
abundant  opportunity  to  know  the  extent 
of  applicant's  deafness,  before  the  applica- 
tion was  signed,  notwithstanding  a  pro- 
vision in  the  policy  that  the  company's 
agents  shall  have  no  power  to  waive  its 
conditions.  Follett  v.  United  States  Mut. 
Acci.  Asso.  107  N.  C.  240,  12  S.  E.  370, 

12:  315 

780.  A  provision  in  an  insurance  policy 
that  no  agent,  other  than  the  president  or 
secretary,  shall  have  authority  to  waive 
any  terms  or  conditions  of  the  policy,  is  in- 
effectual to  prevent  such  waiver,  by  a  gen- 
eral agent.  German  Ins.  Co.  v.  Gray,  43 
Kan.  m,  23  Pac.  637,  8:  70 

781.  A  general  agent  of  an  insurance  com- 
pany— unless  restricted  in  his  power,  and 
this  is  known  to  the  plaintiff — can  waive  a 
statement  of  the  loss,  although  by  the  terms 
of  the  policy  that  was  a  condition  precedent 
to  recovery,  but  he  can  waive  it  only  in 
the  manner  provided  by  the  policy.  Smith 
V.  Niagara  F.  Ins.  Co.  60  Vt.  682,  15  Atl. 
353,  1:216 

782.  An  agreement  between  the  general 
agent  of  a  foreign  insurance  company  and  a 
person  who  takes  a  policy,  by  which  the 
latter  is  given  credit  for  a  part  of  the  first 
premium  in  ignorance  of  any  stipulation 
contained  in  the  policy  thereafter  issued, 
which  denies  the  right  of  the  agent  to  make 
such  contract,  estops  the  insurance  com- 
pany to  deny  the  acts  of  the  agent  or  to 
assert  the  invalidity  of  the  agreement. 
Cole  v.  Union  C.  L.  Ins.  Co.  22  Wash.  26, 
60  Pac.  68,  47:  201 

783.  The  ratification  by  an  insurance 
company  in  several  instances  of  the  act  of 
the  general  manager  in  accepting  overdue 
premiums  from  insured  persons,  notwith- 
standing a  provision  of  the  policy  that  only 
the  president  and  secretary  of  the  com- 
pany can  waive  forfeitures,  and  that,  if  pre- 
miums are  not  paid  when  due,  the  policy 
shall  cease,  does  not  justify  the  submis- 
sion to  the  jury  of  the  question  whether 
such  agent  had  authority  to  promise  an  in- 
sured, after  his  premium  was  due,  that,  if 
the  premium  was  paid  by  a  certain  future 
day,  it  would  be  all  right,  the  insured  having 
died  before  the  arrival  of  that  day.  Lantz 
v.  Vermont  L.  Ins.  Co.  139  Pa.  546.  21 
Atl.  80,  10:  577 

784.  A  provision  of  an  insurance  policy, 
that  no  officer,  agent,  or  representative  of 
the  company  shall  be  held  to  have  waived 
any  of  its  terms  or  conditions,  unless  such 
waiver  be  indorsfxi  thereon  in  writing,  is 
valid,  and  prevents  an  oral  waiver  by  a  local 
agent  of  forfeiture  for  breach  of  a  condition 
of  the  policy.  Carev  v.  (iornian  American 
Ins.  Co.  84  Wis.  80,  54  N.  W.  18,         20:  267 


785.  A  provision  in  an  insurance  policy, 
that  no  agent  of  the  company  shall  be  held 
to  have  waived  any  of  its  conditions  unless 
such  waiver  is  indorsed  on  the  policy,  is 
ineffectual  to  limit  the  legal  capacity  of  the 
company  to  afterwards  bind  itself,  contrary 
to  the  conditions  of  the  policy,  by  an  agent 
acting  within  the  scope  of  his  general  au- 
thority. Lamberton  v.  Connecticut  F.  Ins. 
Co.  39  Minn.  129,  39  N.  W.  76,  1 :  222 

786.  The  denial  by  a  local  insurance  agent 
that  any  contract  of  insurance  had  been 
made,  when  in  fact  there  was  an  oral 
agreement  to  insure  which  was  binding, 
will  not  waive  the  condition  as  to  proofs 
of  loss  which  is  by  law  made  a  part  of  the 
contract  because  contained  in  the  standard 
policy  of  insurance,  since  that  policy  also 
provides  that  no  such  agent  shall  have  power 
to  waive  any  condition  therein,  except  in 
writing.  Hicks  v.  British  American  Assur. 
Co.  162  N.  Y.  284,  56  N.  E.  743,  48:  424 

787.  A  denial  in  an  answer  by  an  in- 
surance company  of  all  allegations  in  the 
complaint  will  not  have  the  effect  of  ratify- 
ing an  unauthorized  denial  by  a  local  agent 
of  the  existence  of  any  contract  of  insur- 
ance, so  as  to  waive  a  condition  as  to 
proofs  of  loss,  when  the  agent's  denial  was, 
by  the  terms  of  the  policy,  ineffectual  to 
constitute  such  waiver,  because  not  in 
writing.  Id. 

788.  A  waiver  of  proofs  of  loss  under  a 
policy  upon  a  building,  made  by  an  adjuster 
sent  by  the  same  company  to  adjust  a  loss 
upon  the  contents  of  such  building,  under  a 
policy  held  by  a  firm  of  which  the  holder  of 
the  former  policy  was  a  member,  is  binding 
upon  the  company,  in  the  absence  of  a 
notice  to  the  insured  of  any  limitation  upon 
the  authority  of  such  adjuster.  Slater  v. 
Capital  Ins.  Co.  89  Iowa,  628,  57  N.  W.  422, 

23:  181 

789.  An  insurance  adjuster's  presence  at 
a  trial,  in  an  action  by  the  insured  against 
the  party  causing  the  loss,  and  his  state- 
ment as  to  an  agreement  between  the  par- 
ties in  that  case,  that  he  had  no  doubt  that 
a  certain  stipulation  would  meet  with  the 
approval  of  the  insurance  company,  is  inef- 
fectual to  bind  the  company  to  an  approval 
thereof,  so  as  to  affect  its  right  of  subro- 
gation under  its  contract,  where  the  ad- 
juster is  not  shown  to  have  any  authority 
to  waive  the  rights  of  the  company  with  re- 
spect to  the  subrogation.  Packham  v.  Ger- 
man F.  Ins.  Co.  91   Md.  515,  46  Atl.   1066, 

50:  828 

790.  Statements  of  an  insurance  solicitor 
to  one  making  an  application  for  insurance, 
as  to  the  immateriality  of  facts  brought  to 
his  attention,  do  not  bind  the  insurer,  where 
he  is  the  agent  of  the  applicant.  O'Rourke 
V.  John  Hancock  Mut.  L.  Ins.  Co.  23  R.  I. 
457,   50   Atl.   834,  57:  496 

4.  Mistake,  Negligence,  or  Fraud  of  Agent. 

Parol    I]vidence    of    Agent's    Authority,    see 

Evidenoe,  1201. 
See  also  siipia,  324,  776. 
For  Editorial  Notes,  see  infra,  IX.  §  42. 
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791.  An  insurance  company  cannot  re- 
pudiate the  fraud  of  its  agent  in  inserting 
untrue  answers  in  the  application,  and  thus 
escape  the  obligations  of  its  contract,  merely 
because  the  assured  accepted  in  good  faith 
the  act  of  the  agent,  without  examination. 
Kister  v.  Lebanon  Mut.  Ins.  Co.  128  Pa.  a53, 
18  Atl.  447,  5:  646 

792.  Knowledge  that  an  insurance  agent 
cannot  issue  a  policy  does  not  prevent  an 
applicant  from  relying  upon  him  to  write 
answers  in  the  application.  Bowluf  v. 
Phoenix  Ins.  Co.  133  Ind.  106,  32  N.  E.  319, 

20  r  400 

793.  False  answers  written  by  an  insur- 
ance agent  in  an  application  by  a  peison 
who  gives  him  truthful  information  are 
binding  on  the  insurer.  Id. 

794.  If  a  contract  of  insurance  relates  to 
one  definite  and  distinct  subject  it  cannot 
be  turned  into  a  contract  for  the  insurance 
of  another  and  different  subject,  on  proof 
that  the  agent  of  the  company  by  mistake 
described  the  wrong  property  in  his  applica- 
tion. Landers  v.  Cooper,  115  N.  Y.  279,  22 
N.  E.  212,  5:  638 

795.  An  insurance  company  cannot  avoid 
a  policy  under  a  stipulation  that  it  shall  be 
void  if  the  interest  of  the  insured  be  other 
than  the  unconditional  and  sole  ownership 
of  the  property,  and  because  such  interest 
was  not  truly  stated,  where  true  and  full 
statements  of  such  interest  were  made  to  its 
agent  who  knowingly  and  intentionally 
wrote  down  false  answers.  Creed  v.  Sun 
Fire  Office,  101  Ala.  522,  14  So.  323,      23:  177 

796.  An  insurance  company  cannot  defeat 
liability  on  its  policy  because  of  misrepre- 
sentations in  the  application  as  to  the  title 
to  the  property  or  the  encumbrances  there- 
on, if  they  were  correctly  stated  to  the 
agent  and  he  failed  to  make  out  the  appli- 
cation in  accordance  with  the  information 
given.  Tavlor  v.  Anchor  Mut.  F.  Ins.  Co. 
116  Iowa,  625,  88  X.  W.  807,  57:  328 

797.  An  applicant  for  insurance,  who  gives 
correct  answers  to  a  general  agent  respect- 
ing encumbrances,  i*  not  prejudicial  by  the 
agent's  failure  to  mention  them  in  the  writ- 
ten application  which  the  applicant  signs, 
although  the  policy  stipulates  that  the  ap- 
plication shall  be  considered  a  part  of  the 
policy  and  a  warranty  of  the  statements 
therein  cnjitaincd.  German  Ins.  Co.  v.  Grav, 
4.3  Kan.  497,  23  Pac.  037,  8:  70 

79S.  The  failure  of  an  insurance  agent  to 
write  upon  a  policy  the  permission  wliich  he 
has,  in  the  exercise  of  his  authority, 
granted  to  place  encumbrances  on  the  prop- 
erty, will  not  defeat  the  permission, — espe- 
cially where' he  took  an  active  part  in  pro- 
curing the  money  for  the  insured,  and  gave 
assurances  that  the  I'ights  of  the  latter  were 
fiillv  protected.  l?eel)e  v.  Ohio  Farmers'  Ins. 
Co.  03  ^rieh.  514.  53  X.  W.  818.  18:  481 

7!*n.  A  false  stntonient  in  an  application 
f(ii-  i!i-iir;in<^e,  that  ilure  i-  no  other  iiT-ur- 
aiii-e  Dii  till'  [ir-(i|iiTt y  will  iii)t  make  the 
P'i]ic\-  \:n(l  wliii'c  till'  ciIht  insurance  was 
plai-'^l  ii]i"ii  it  \>y  ilii'  >aini'  in~nraiire  a^oiit-. 
aia!  i!]r  ~tat(Miii'iit  of  tlie  in>nrei'l  to  the 
ULieiits  will)  w  rute  the  application  was  that 


there  was  no  other  insurance  except  what 
they  had  placed  on  the  property.  Steele  y. 
German  Ins.  Co.  93  Mich.  81,  53  N.  W.  514, 

18:  85 

800.  An  insurance  company  is  estopped  to 
question  the  truth  of  answers  in  an  applica- 
tion, notwithstanding  the  application  war- 
rants the  answers  to  be  true,  where  they 
are  made  under  a  requirement  of  the  com- 
pany, by  its  own  medical  examiner,  who  de- 
duces the  answers  from  facts  correctly 
stated  to  him  by  the  applicant.  Mutual 
Ben.  L.  Ins.  Co.  v.  Robison,  19  U.  S.  App. 
266,  7  C.  C.  A.  444,  58  Fed.  723,  22:  325 

801.  An  insurer  cannot  rely  on  a  war- 
ranty by  the  applicant  that  the  answers  to 
the  questions  in  the  medical  examination 
were  properly  recorded,  to  forfeit  the  policy, 
if  it  knew  at  the  time  through  its  medical 
examiner  that  they  were  not.  Sternaman 
V.  Metropolitan  Life  Ins.  Co.  170  N.  Y.  13, 
62N.  E.  763,  57:318 

802.  A  warranty  by  an  applicant  for  life 
insurance,  that  his  answers  to  the  society's 
medical  examiner  are  true,  does  not  make 
him  responsible  for  the  truth  of  such  an- 
swers as  reported  to  the  company;  and  if, 
by  being  incorrectly  written  down  by  such 
examiner  without  the  applicant's  knowl- 
edge, they  are  untrue  as  reported  to  the 
company,  the  policy  will  not  be  avoided 
thereby.  Equitable  L.  Assur.  Soc.  v.  Hazle- 
wood,  75  Tex.  338,  12  S.  W.  621,  7:  217 

803.  The  signature  of  an  applicant  for  life 
insurance,  written  at  the  beginning  of  the 
paper  containing  his  medical  examination, 
is  for  purposes  of  identification,  rather  than 
for  the  purpose  of  binding  him  for  the  truth 
of  the  contents  of  the  paper.  Id. 

804.  The  rule  that  the  breach  of  a  war- 
ranty of  the  truth  of  an  applicant's  answer 
avoids  an  insurance  policy,  .without  reference 
to  his  good  faith  or  the  materiality  of  the 
answer,  cannot  be  applied  to  avoid  a  policy 
for  the  falsity  of  an  answer  resulting  from 
a  mistake  in  judgment  or  an  error  or  blun- 
der of  the  company's  agent,  who  was  spe- 
cially charged  by  the  company  with  the 
preparation  of  the  application,  and  who 
made  the  answers  upon  a  full  and  truthful 
statement  of  the  facts  by  the  applicant. 
Mutual  Ben.  L.  Ins.  Co.  v.  Robison,  19  U.  S, 
App.  266,  7  C.  C.  A.  444,  58  Fed.  723, 

22:  325 

805.  The  construction  of  the  words  "spit- 
ting of  blood,"  by  a  medical  examiner  in 
filling  out  answers  to  an  application  for  in- 
siuance,  as  it  was  his  duty  to  do,  to  mean 
the  spitting  of  blood  from  the  lungs  or 
bronchial  tubes  only,  is  conclusive  on  the 
insurance  company.  Id. 

5.    Acts    Constituting   Waiver   or   Estoppel. 


a.  In  General. 

Consent  to  Assignment,  see  supra,  689. 
See    also    supra.    782;    infra,    941,    945-947, 

L34S,  1303. 
For  Editorial  Xotes.  see  infra,  IX.  §  41. 

806.  The  limitation  clause  and  arbitration 
clause  in  an  insurance  policy  can  be  orally 
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wnived  by  the  insurer.  Hutchinson  v.  Liver- 
pool &  L.  &  G.  Ins.  Co.  153  Mass.  143,  26 
N.  E.  439,  10:  558 

807.  An  insurance  company  is  not  bound 
to  elect  to  declare  void  or  continued  a  policy 
providing  that  it  shall  be  void  if  any  change 
by  legal  process  takes  place  in  the  possession 
of  the  property,  upon  receiving  notice  of  the 
change  of  possession  by  attachment  of  the 
property.  Carev  v.  German  American  Ins. 
Co.  84  Wis.  80,  54  N.  W.  18,  20:  267 

808.  A  medical  examiner's  certificate  of 
health  will  not  preclude  an  insurer  from 
setting  up  fraud  in  procuring  the  policy, 
under  a  statute  providing  that  such  cer- 
tificate shall  estop  the  insurer  from  setting 
up,  in  defense  of  a  suit  on  the  ^  i'^y,  that 
assured  was  not  in  health  when  the  policy 
was  issued  "unless  the  same  was  pro- 
cured by  fraud,"  since  fraud  in  procuring 
the  certificate  may  result  in  fraudulently 
procuring  the  policy.  Welch  v.  Union  C.  L. 
Ins.  Co.  108  Iowa,  224,  78  N.  W.  853, 

50:  774 
800.  Failure  to  pay  check  during  the  life 
of  the  person  who  gave  it  to  pay  a  note 
which  had  been  given  for  the  first  premium 
on  a  life  insurance  policy  does  not  forfeit 
the  policy,  if  the  insured  had  been  given  to 
understand  that  it  would  be  satisfactory  if 
the  check  was  paid  the  next  week,  and  has 
not  been  notified  of  any  intention  to  in- 
sist upon  any  forfeiture.  Stewart  v.  Union 
Mut.  L.  Ins.  Co.  155  N.  Y.  257,  49  N.  E. 
876,  42:  147 

810.  A  provision  in  the  policy  of  a  mutual 
fire  insurance  company  that,  if  the  mem- 
ber holding  the  policy  "fails  to  pay  any 
assessment  ...  at  the  time  specified  in 
the  notice  sent  him  by  the  secretary,"  it 
shall  become  void,  is  within  the  purview  of 
the  rules  as  to  waiver  of  forfeitures,  and 
will  be  waived  by  acts  of  the  company  in- 
consistent with  an  intention  to  rely  thereon. 
Johnston  v.  Phelps  County  Farmers'  Mut. 
Ins.  Co.  63  Xeb.  21,  88  N.  W.  142,        56:  127 

811.  The  sending  of  the  renewal  receipts 
by  an  insurance  company  upon  receiving 
a  bank  draft  to  its  order  for  the  premium, 
which  was  sent  according  to  its  directions 
after  inquiry  as  to  remittance  by  the  in- 
sured, constitutes  a  renewal  of  the  insur- 
ance for  another  period,  which  cannot  be  re- 
pudiated by  the  insurer  upon  the  dishonor 
of  the  draft  because  of  failure  of  the 
drawer  after  the  draft  had  been  received  by 
it.  McMahon  v.  United  States  L.  Ins.  Co. 
63  C.  C.   A.   130,  128  Fed.  388,  68:  87 

812.  Though  the  charter  of  a  benefit  so- 
ciety provides  only  for  notice  by  posting, 
yet,  if  the  company  adopts  the  practice  of 
always  sending  \vritten  notice  by  mail,  to 
a  particular  class  of  members,  of  assess- 
ments due;  and  if,  on  a  particular  occasion, 
it  failed  to  send  such  notice;  and  if  the 
failure  to  pay  was  solely  due  to  the  want  of 
notice;  and  if,  upon  information,  payment 
was  tendered, — the  company  is  estopped 
from  claiming  the  forfeiture.  Guntlier  v. 
New  Orleans  Cotton  Exch.  Mut.  Aid  As.so. 
40  La.  Ann.  776,  5  So.  65,  2:  US 

813.  A  benefit  certificate  to  which  by  its 


terms  only  a  member  of  a  particular  asso- 
ciation is  entitled,  is  not  void,  because  at 
the  time  the  application  is  made  the  appli- 
cant is  not  a  member  of  the  association,  if 
the  agent  soliciting  the  application  agreed 
that  the  certificate  should  become  binding 
when  applicant- was  admitted  into  the  asso- 
ciation, and  he  was  in  fact  admitted  before 
any  liability  arose  under  the  certificate.  De- 
laney  v.  Modern  Accident  Club,  121  Iowa, 
528,  97  N.  W.  91,  63:  603 

814.  The  initiation,  as  a  member  of  a 
local  camp,  of  an  applicant  for  membership 
in  a  fraternal  and  beneficial  order  before 
the  receipt  by  such  camp  of  a  certificate 
from  the  sovereign  camp,  if  unauthorized 
by  the  constitution  and  by-laws,  is  not  a 
waiver  of  conditions  precedent  to  his  be- 
coming a  beneficial  member  of  the  order, 
but  can,  at  the  most,  make  him  only  a 
fraternal  member.  McLendon  v.  Sovereign 
Camp  of  Woodmen  of  the  World,  106  Tenn. 
695,  64   S.  W.   36,  52:  444 

815.  By  rejecting  a  certificate  of  a  notary 
respecting  a  loss,  on  the  ground  that  there 
is  a  nearer  notary  whose  certificate  should 
be  given,  but  without  giving  his  name  or 
address,  an  insurance  company  may  be  re- 
garded as  not  desiring  a  further  certificate, 
and  as  waiving  a  condition  requiring  the 
certificate  of  the  nearest  notary, — especially 
where  the  certificate  furnished  is  kept  twen- 
ty-three days  without  objection.  Paltro- 
vitch  V.  Phoenix  Ins.  Co.  143  N.  Y.  73,  37 
N.  E.  639,  25:  198 

816.  The  insolvency  of  a  credit  insurance 
company  which  makes  an  assignment  nine 
days  after  the  expiration  of  the  year  for 
which  a  policy  was  issued  is  such  a  breach 
of  contract  that  the  insured  is  relieved  from 
a  requirement  of  final  proof  of  his  year's 
losses  within  thirty  days  after  the  expira- 
tion of  the  year,  and  may  recover  on  a 
quantum  meruit  without  complying  with 
that  condition.  Smith  v.  National  Credit 
Ins.  Co.  65  Minn.  283,  68  N.  W.  28,     33:  511 

817.  The  delivery  of  a  check  by  an  insur- 
ance company  to  the  beneficiary  named  in 
a  policy  for  the  amount  due  under  the 
policy  estops  it  from  afterwards  asserting 
that  the  beneficiary  was  not,  at  the  time  of 
the  delivery  of  the  check,  the  person  enti- 
tled to  it.  Northwestern  Mut.  L.  Ins.  Co. 
V.  Kidder,  162  Ind.  382,  70  N.  E.  489,    66:  89 

818.  An  ofi'er  by  an  insurance  company 
of  a  sum  smaller  than  that  claimed  by  the 
insured,  and  an  averment  of  the  same  in 
the  answer  of  the  insurance  company,  waive 
the  defense  that  the  insured  is  not  entitled 
to  anything  because  the  injury  resulted  from 
exposure  to  unnecessary  danger.  Wildey 
Casualty  Co.  v.  Sheppard,  61  Kan.  351,  59 
Pac.  651,  47:  650 

b.   ]\Iisleading  Conduct. 

For  Editorial  Notes,  see  infra,  IX.  §  26. 

819.  A  condition  in  a  fire-insurance  policy, 
that  an  action  thereon  must  be  brougiit 
within  a  specified  time  after  loss,  or  it 
will  be   completely  barred,  is  valid;    but  it 

is   waived   if  the  course  of  conduct   of  the 
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company,  through  its  agent,  is  such  as  to  in- 
duce the  assured  to  believe  that  the  loss 
will  be  adjusted  and  paid  without  suit,  and 
if  for  that  reason  suit  is  not  brought  with- 
in the  prescribed  time.  Dwelling-House  Ins. 
Co.  V.  Brodie,  52  Ark.  11,  11  S.  W.  1016, 

4:  458 

820.  Failure  to  furnish  proof  of  loss  with- 
in the  time  required  is  waived  where  the  in- 
sured, after  attempting  to  do  everything 
necessary,  is  lulled  into  security  by  the 
acts  of  the  company  or  its  agent,  and  is  led 
to  believe  they  are  preparing  to  adjust  his 
loss.  Kenton  Ins.  Co.  v.  Wigginton,  89  Ky. 
330,  12  S.  W.  668,  7:  81 

o.  Issuing  and  Delivering  Policy. 

See  also  supra,  765-768,  77»;  infra,  857. 

821.  Issuing  a  policy  of  insurance  with- 
in the  power  of  a  mutual  benefit  society 
under  its  charter,  but  conflicting  with  its 
by-laws,  will  be  deemed  a  waiver  of  such 
by-laws  in  favor  of  the  assured,  and  will 
be  controlling.  Davidson  v.  Old  People's 
Mut.  Ben.  Soc.  39  Minn.  303,  39  N.  W.  803, 

1:  482 

822.  A  fire  insurance  company  is  estopped 
from  taking  advantage  of  the  falsity  of  an 
answer  in  an  application  for  insurance, 
where  at  the  time  of  the  issue  of  the  policy 
it  personally,  or  through  its  agent,  has 
knowledge  of  the  facts  which  the  question 
answered  is  intended  to  elicit.  Dwelling- 
House  InsL  Co.  V.  Brodie,  52  Ark.  11,  11  S. 
W.  1016,  4:  458 

823.  An  insurance  company  cannot  set  up 
that  a  policy  issued  by  its  agent  with 
knowledge  of  the  facts  was  void  when  is- 
sued because  of  such  facts.  German  Ins. 
Co.  V.  Shader,  68  Neb.  1,  93  N.  W.  972, 

60:  918 

824.  Sending  a  policy  to  the  assured  on 
his  promise  to  remit  the  premium  does  not 
estop  the  insurer  from  denying  its  validity 
for  nonpayment  of  premium,  as  against  a 
mortgagee  to  whom  "loss,  if  any,  is  pay- 
able," although  he  received  the  policy  from 
the  assured  without  notice  that  the  pre- 
mium was  unpaid.  Union  Bldg.  Asso.  v. 
Rockford  Ins.  Co.  83  Iowa,  647,  49  N.  W. 
1032,  14:  248 

825.  Delivery  of  an  insurance  policy  know- 
ing of  the  existence  of  other  insurance  upon 
the  premises  waives  a  condition  in  the  pol- 
icy that  it  shall  be  void  if  there  is  any 
other  insurance  thereon.  Anderson  v.  Man- 
chester F.  Assur.  Co.  59  Minn.  182,  60  N.  W. 
1095,    63    N.    W.    241,  28:  609 

826.  Notice  to  an  insurance  company  at 
the  time  of  the  issuance  of  a  policy,  that 
there  is  a  prior  insurance,  will  estop  it  from 
asserting  that  the  policy  is  void  under  a 
condition  against  other  insurance.  Reed  v. 
Equitable  F.  &  M.  Ins.  Co.  17  R.  I.  78.5, 
24    Atl.    83.3,  18:  496 

827.  A  condition  against  other  insurance, 
contained  in  a  policy  of  insurance,  is  not 
waived  by  the  issuance  of  the  ])i)licy  after 
notice  to  a  mere  solieitiii<;  agent  of  tlie  ex- 
istence of  additional  insurance.  Id. 


828.  An  express  provision  in  a  policy,  foi- 
bidding  other  insurance,  will  override  any 
supposed  agreement  to  consent  to  such  in- 
surance from  the  fact  that  the  insurer's 
agent  knew  of  an  intention  to  procure  it. 
United  Firemen's  Ins.  Co.  v.  Thomas,  27 
C.  C.  A.  42,  53  U.  S.  App.  517,  82  Fed.  406, 
34  C.  C.  A.  240,  92  Fed.  127,  47:  450 

829.  Waiver  of  a  clause  against"  other  in- 
surance is  not  effected  by  knowledge  of  the 
insurer's  agent,  when  the  policy  was  issued, 
of  an  intent  to  procure  it.  Id. 

830.  The  knowledge  of  the  secretary  of 
an  insurance  company,  when  issuing  a  pol- 
icy, of  other  insurance,  which  the  insured 
agrees  to  let  run  out,  prevents  the  forfeiture 
of  the  policy  for  a  false  answer  in  the  ap- 
plication that  there  was  no  other  insur- 
ance. Dailey  v.  Preferred  Masonic  Mut. 
Acci.  Asso.  102  Mich.  289,  57  N.  W.  184,  60 
N.    W.    694,  26:  171 

831.  Failure  to  mention  encumbrances  and 
other  insurance  in  an  application  for  insur- 
ance cannot  be  set  up  by  the  insurer,  when 
the  omission  was  made  by  advice  of  the  so- 
licitor, who  issued  the  policy  in  the  name 
of  the  agent,  and  had  full  knowledge  of  the 
facts.  Goode  v.  Georgia  Home  Ins.  Co.  92 
Va.  392,  23  S.  E.  744,  30:  842 

832.  Issuing  an  insurance  policy  when  the 
insurance  agent  has  full  knowledge  of  the 
existence  of  encumbrances  is  a  waiver  of 
conditions  in  the  policy  against  such  encum- 
brances. Dowling  V.  Lancashire  Ins.  Co.  92 
Wis.  63,  65  N.  W.  738,  31 :  112 

833.  The  knowledge  of  an  encumbrance, 
on  the  part  of  an  insurance  agent  who  filled 
out  an  application  and  had  the  applicant 
sign  it  without  reading,  assuring  her  that 
it  was  all  right  and  that  she  was  fully  pro- 
tected under  it,  will  prevent  a  forfeiture  be- 
cause of  such  encumbrance,  which  is  not 
stated  in  the  application.  Beebe  v.  Ohio 
Farmers  Ins.  Co.  93  Mich.  514,  53  N.  W. 
818,  18:  481 

834.  Where  a  husband  acting  for  his  wife 
in  obtaining  fire  insurance  lays  before  the 
agent  all  papers  showing  the  nature  and 
extent  of  encumbrances  on  the  property, 
and  the  agent  makes  the  application  ac- 
cordingly and  procures  a  policy,  the  com- 
pany is  thereafter  estopped  from  setting  up 
false  representations  as  to  such  encumbran- 
ces. Phoenix  Ins.  Co.  v.  Copeland,  86  Ala. 
551,  6  So.  143,  4:  848 

835.  A  statement  in  an  application  for 
insurance  written  by  the  agent,  that  the 
fee-simple  title  is  in  the  applicant,  when  he 
has  only  a  life  estate,  will  not  avoid  the 
policy  if  the  agent  knew  the  true  state  of 
the  title  before  the  application  was  signed. 
Home  Ins.  Co.  v.  Hancock,  106  Tenn.  513,  62 
S.    W.    145,  52:  665 

836.  Knowledge  of  an  agent  with  power  to 
solicit  insurance,  collect  premiums,  and  de- 
liver policies,  of  the  existence  of  a  bill  of 
sale  of  property  instired,  takes  such  in- 
strument out  of  the  operation  of  a  con- 
dition as  to  title  and  encumbrances  in  a 
policy  which  at  his  discretion  he  fills  up 
and  delivers.  Forward  v.  Continental  Ins. 
Co.   142  N.  Y.  382,  37  N.  E.  615,       25:  637 
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837.  \^Tiere  an  agent,  having  power  to 
efTect  insurance  without  even  consulting 
the  home  office,  was  fully  apprised  of  the 
ignorance  of  the  person  insured,  who  was 
an  illiterate  German  woman,  unable  to  read 
or  write  the  English  language,  and  knew 
all  about  the  nature  and  extent  of  her  title, 
a  policy  issued  by  him  on  her  property 
will  not  be  void  because  she  is  not  the  ab- 
solute and  unconditional  owner,  although 
it  contained  a  stipulation  that  it  should  be 
void  in  that  event.  Hartford  F.  Ins.  Co.  v. 
Haas,  87  Ky.  531,  9  S.  W.  720,  2:  64 

838.  Knowledge  of  an  insurance  agent 
that  the  insured  had  made  a  contract  for 
the  sale  of  the  property  estops  the  company 
from  denying  that  he  had  the  "sole  and  un- 
conditional ownership"  required  by  policy. 
Hamilton  v.  Dwelling  House  Ins.  Co.  98  Mich. 
535,  57  N.  W.  735,  22:  5;;7 

839.  Where  the  agent  of  a  fire  insurance 
company  to  whom  an  application  for  insur- 
ance was  made,  who  himself  wrote  an- 
swers to  questions  in  the  application,  the 
applicant  only  signing  it,  had  knowledge  of 
the  falsity  of  an  affirmative  answer  to  the 
question,  "Do  all  the  stovepipes  go  direct- 
ly into  the  brick  chimneys?" — the  company 
was  estopped,  in  an  action  on  the  policy, 
from  setting  up  the  falsity  of  such  an- 
swer, under  a  condition  in  the  policy  void- 
ing it  for  falsity  in  statements  made  in 
the  application.  Dwelling-House  Ins.  Co.  v. 
Brodie,  52  Ark.   11,   11   S.  W.   1016,     4:  458 

840.  The  knowledge  of  an  insurance 
agent  that  a  warranty  by  the  assured  that 
"a  continuous  clear  space  of  150  feet  shall 
hereafter  be  maintained"  between  the  prop- 
erty insured  and  any  woodworking  or 
manufacturing  establishment  does  not  rep- 
resent the  existing  state  of  facts,  and  that 
there  is  no  intent  to  change  the  situation, 
and  that  the  insured  cannot  control  a  clear 
space  for  that  distance,  prevents  a  forfei- 
ture of  the  policy  for  breach  of  the  war- 
ranty, where  the  agent  accepts  the  pre- 
mium and  issues  the  policy  without  taking 
any  steps  subsequently  to  rescind  it 
though  knowing  of  the  breach  of  the 
warranty,  and  it  appears  that  on  account 
of  the  situation  of  the  property,  the  man- 
ner of  its  use,  and  its  proximity  to  water, 
he  considered  that  the  existing  space  was 
equivalent  to  that  required.  Michigan 
Shingle  Co.  v.  State  Invest.  Ins.  Co.  94 
Mich.  389,  .53  N.  W.  945,  22:  319 

841.  Knowledge  by  the  agent  of  the  in- 
surer that  the  insured  occasionally  rode 
in  steeple  chases  does  not  constitute  a 
waiver  of  a  provision  in  the  policy  that  the 
insurer  shall  not  be  liable  for  injuries  re- 
ceived through  voluntary  exposure  to  un- 
neccssarv  danger.  Smith  v.  ^tna  Life  Ins. 
Co.  185  Mass.  74,  69  K  E.  10,59,  64:  117 

842.  Where,  after  the  loss  of  an  insured 
building,  a  third  person  who  contemplates 
purchasing  the  policy  goes  to  the  agent 
through  whom  it  was  obtained,  states  his 
purpose,  and  asks  concerning  it.  and  is  ton! 
that  it  is  all  right  and  that  the  loss  will 
be  paid,  the  company  will  be  estopped  from 
setting  up  misrepresentations  in  the  appli- 


cation as  a  defense  to  a  suit  by  such  per- 
son after  he  has  purchased  the  policy  on 
the  faith  of  such  statements  of  the  agent, 
if  it  be  shown  that  the  agent  had  authority 
to  make  them.  Phoenix  Ins.  Co.  v.  Cope- 
land,  86  Ala.  551,  6  So.  143,  4:  848 

843.  A  misstatement  in  an  application 
for  a  benefit  certificate  that  applicant  is 
a  member  of  the  fraternal  association  with 
which  the  benefit  association  is  connected 
will  not  avoid  the  certificate  if  the  facts 
are  known  to  the  agent  soliciting  the  appli- 
cation, and  applicant  becomes  a  member 
of  the  association  before  any  obligation  ac- 
crues upon  the  certificate.  Delanev  v.  Mod- 
ern Accident  Club,  121  Iowa,  528,^97  N.  W. 
91,  63:  603 

d.   Demand,   Acceptance,   and   Retention   of 
Premium. 

Prejudicial  Error  in  Admitting  Evidence  as 
to  Waiver  of  Payment,  see  Appeal  and 
Error,  901. 

See  also  supra,  637,  783;  infra,  1239. 

844.  Forfeiture  of  a  policy  for  default  in 
payment  of  a  premium  is  waived  by  subse- 
quentlj'  accepting  payment  thereof.  Mas- 
sachusetts Ben.  L.  Asso.  v.  Robinson,  104 
Ga.  256,  30  S.  E.  918,  42:  261 

845.  There  is  no  waiver  of  forfeiture  of 
a  policy  of  life  insui^ance  for  failure  to 
make  a  payment  due  thereon  at  the  time 
agreed,  by  the  mere  retention  by  the  com- 
pany of  a  payment  made  after  default,  a 
receipt  being  delivered  indicating  such  re- 
tention to  be  upon  condition  that  the  as- 
sured is  able  to  establish  satisfactorily  that 
he  was  in  good  health  and  free  from  dis- 
ease at  the  date  of  the  receipt.  McQuil- 
lan v.  Mutual  Reserve  Fund  L.  Asso.  112 
Wis.  665,  87  N.  W.  1069,  56:  233 

846.  A  forfeiture  of  a  life  insurance  pol- 
icy is  waived  by  the  receipt  and  retention 
of  a  payment  made  after  default,  with- 
out bringing  home  to  the  attention  of  the 
proper  person  (the  policy  having  been  as- 
signed) any  condition  affixed  thereto,  or 
by  the  retention  of  the  money  for  an  un- 
reasonable length  of  time  after  knowledge 
has  been  brought  home  to  the  company 
that  the  facts  requisite  to  save  the  policy 
from  forfeiture  cannot  be  established.       Id. 

847.  Waiver  of  a  forfeiture  of  an  insur- 
ance policy  for  failure  to  pay  an  assess- 
ment, by  the  receipt  of  the  delinquent  as- 
sessment after  a  loss,  will  be  prevented  if 
at  the  time  of  the  receipt  of  such  assess- 
ment any  of  the  insured  property  remains 
in  existence  to  which  the  revived  insurance 
may  attach,  by  a  provision  that,  in  case 
of  forfeiture  wher«  the  policy  holder  after- 
ward pays  the  amount  due  from  him.  the 
policy  "shall  be  holding  from  the  date  of 
the  receipt  of  said  amount."  Johnston  v. 
Phelps  Countv  Farmers'  Mut.  Ins.  Co.  63 
Neb.  21,  88  N."  W.  142,  56:  127 

848.  Forfeiture  of  an  insurance  policy  for 
failure  to  pay  an  assessment  is  waived  by 
the  receipt  of  the  amount  of  subsequent  as- 
sessments,  levied   after   a  loss,   in   addition 
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to  the  assessment  levied  prior  to  and  de- 
linquent at  the  time  of  the  loss,  with  knowl- 
edge of  the  facts,  notwithstanding  a  pro- 
vision that  in  case  of  forfeiture,  if  the  policy 
holder  afterwards  pays  the  amount  due,  the 
policy  "shall  be  holding  from  the  date  of 
the  receipt  of  said  amouiit,"  where  all  the 
property  was  destroyed,  so  that  nothing 
remains  to  which  renewal  of  the  insurance 
might  attach.  Id. 

849.  A  benefit  society  does  not  waive  a 
forfeiture  for  nonpayment  of  assessments 
by  making  further  assessments  and  giving 
notice  thereof  within  the  period  during 
which  the  insured  has  a  right  to  reinstate- 
ment upon  making  payment  of  all  accrued 
assessments.  Carlson  v.  Supreme  Council 
A.  L.  of  H.  115  Cal.  466,  47  Pac.  375.  35:  643 

850.  That  an  insurance  company  upon 
three  prior  occasions  accepted  the  premium 
from  the  insured  after  maturity,  he  being  in 
good  health  at  the  time,  did  not  continue 
the  policy  in  force  after  a  subsequent  de- 
fault in  the  payment  of  the  premium,  dur- 
ing which  the  insured  died.  Lantz  v.  Ver- 
mont L.  Ins.  Co.  139  Pa.  546,  21  Atl.  80, 

10:  577 

851.  Receiving  the  premium  after  the  de- 
struction of  all  the  insured  property,  so  that 
nothing  remains  to  which  the  insurance  may 
attach,  waives  a  provision  that  the  insurer 
shall  not  be  liable  for  loss  occurring  before 
payment  of  the  premium.  German  Ins.  Co. 
V.  Shader,  68  Neb.  1,  93  N.  W.  972,    60:  918 

852.  An  insurance  company  which  desires 
to  repudiate  the  act  of  an  agent  having  gen- 
eral power  to  receive  and  collect  premiums, 
in  accepting  a  premium  after  loss  occurs, 
must  return  or  tender  the  money  to  the  in- 
sured, and  a  mere  return  to  the  agent  with 
unexecuted  instructions  to  deliver  it  to  the 
insured  is  not  sufficient.  Id. 

853.  A  provision  of  an  insurance  policy 
requiring  written  consent,  indorsed  on  the 
policy,  for  other  insurance,  is  waived  where, 
at  the  time  a  policy  of  insurance  is  written, 
other  insurance  exists  upon  the  same  prop- 
erty, and  the  fact  is  known  to  the  agent. 
who  communicates  it  to  the  company,  and 
the  company  accepts  the  premium,  and  does 
not  deny  the  validity  of  its  policy  on  ac- 
count of  such  other  insurance  until  after 
a  loss  occurs,  and  the  waiver  will  apply, 
not  only  to  the  other  insurance  as  it  exist- 
ed when  its  policy  was  written,  but  to  any 
policy  subsequently  issued  in  lieu  or  re- 
newal of  such  other  insurance.  Hartford  F. 
Ins.  Co.  V.  Redding,  47  Fla.  228.  37  So.  62. 

67:518 

854.  An  insurer  will  be  conclusively  pre- 
sumed to  have  waived  a  provision  of  a  pol- 
icy, rendering  it  void,  if  there  is  a  mortgage 
or  other  enrumbrance  on  the  property, 
whether  inquired  about  or  not,  unless  it  is 
so  notified  to  the  company  and  so  expressed 
in  the  policy,  if  the  value  of  the  property 
exceed  the  encnimbraiice  so  that  insured  had 
an  insuratjlo  interest  therein,  althouu'h  the 
asrent  had  no  actual  kKyvledfre  of  the  oii- 
cumhrance.  wiioi-c  no  iiiiiuii'io-  were  made  o:" 
llie  insured  r('>|ir'ftiii<,f  flic  character  or  con- 
dition of  his  title,  and  he  made  no  false  rep- 


resentations respecting  the  same,  and  did 
not  intentionally  conceal  the  existence  of 
the  encumbrance,  and  the  insurer  accepted 
and  retained  the  premium.  Phenix  Ins.  Co. 
v.  Fuller,  53  Neb.  811,  74  N.  W.  269,    40:  408 

855.  Knowledge  affecting  the  rights  of  the 
insured,  which  comes  to  an  agent  of  an  in- 
surance company  while  he  is  performing  the 
duties  of  his  agency  in  receiving  applications 
for  insurance  and  delivering  policies,  be- 
comes the  knowledge  of  the  company;  and 
if  the  latter  afterwards  collects  premiums 
of  the  insured,  it  waives  all  objections  with 
regard  to  the  matters  of  which  it  has  such 
knowledge.  McGurk  v.  Metropolitan  L.  Ins. 
Co.  56  Conn.  528,  16  Atl.  263,  1:  563 

856.  The  knowledge  of  an  assistant  dis- 
trict superintendent  of  life  insurance  com- 
pany, who  has  entire  charge  of  taking 
applications,  delivering  policies,  and  collect- 
ing premiums  within  his  district,  having 
agents  under  him,  thai  an  insured  is  con- 
nected with  the  liquor  business,  is  imputable 
to  the  company;  and  the  receipt  of  pre- 
miums by  such  agent. with  such  knowledge 
may  be  construed  as  a  waiver,  by  the  com- 
pany, of  a  provision  in  the  policy  requiring 
a  written  permit  signed  by  the  president  or 
secretary,  to  be  connected  with  the  liquor 
business.  Id. 

857.  Where  one  clause  of  an  insurance 
certificate  declares  that  it  shall  be  void  if 
the  assured  shall  use  alcoholic  stimulants 
to  such  an  extent  as  to  injure  his  health, 
and  another  clause  authorizes  the  insurer  to 
cancel  the  certificate  for  such  reason,  if  the 
insurer  issues  the  certificate,  and  after- 
wards receives  the  premium  thereon,  with 
knowledge  of  such  habits  of  the  assured  as 
would  give  it  the  right  to  rescind,  which 
right  it  does  not  exercise,  it  will  be  held 
to  have  waived  the  other  provision  render- 
ing the  certificate  void  for  the  very  same 
conduct  for  which  the  certificate  might  have 
been  rescinded.  Newman  v.  Covenant  Mut. 
Ben.  Asso.  76  Iowa,  56,  40  N.  W.  87,  1:  659 
Premium  note. 

858.  An  insurer  accepting  and  holding 
until  maturity  a  note  given  for  the  first 
premium  on  a  life  policy  thereby  recognizes 
the  authority  of  a  district  manager  of  the 
company  who  took  it,  to  do  so,  notwith- 
standing a  clause  in  the  policy  that  the  in- 
surance shall  not  take  effect  until  the  first 
premium  is  paid  during  the  life  of  the  appli- 
cant. Stewart  v.  Union  Mut.  L.  Ins.  Co.  155 
N.  Y.  257,  49  N.  E.  876,  42:147 

859.  A  provision  that  a  life  insurance 
policy  shall  not  take  effect  until  the  pay- 
ment of  the  first  premium  is  waived,  or  the 
insurer  estopped  from  setting  it  up,  if  !i 
promissory  note  for  the  premium  is  ac- 
cepted and  representations  made  to  the 
applicant  that  the  insurance  takes  immedi- 
ate effect.  Id. 

860.  Retaining  and  attempting  to  collect 
an  overdue  premium  note  on  an  insurance 
pf)licy  will  waive  a  provision  in  the  policy 
that  nonpayment  of  the  note  at  maturity 
will  terminate  the  contract.  Union  C.  L. 
Ins.  Co.  V.  Spinks,  26  Ky.  L.  Rep.  1205,  83 
S.  W.  615.  69:  264 
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e.  Failure  to  Assert  Forfeiture. 

Parol  Evidence  as  to,  see  Evidence,  1083. 

861.  An  option  of  the  insurer  to  refund 
premiums  paid,  with  interest,  or  pay  the 
amount  of  the  policy  on  the  life  of  one  who 
died  by  his  own  hand  while  insane,  accord- 
ing to  the  equities  of  the  case,  is  not  waived 
by  failure  to  make  it  within  sixty  days  al- 
lowed after  proofs  of  loss  for  payment, 
if  it  is  made  within  a  reasonable  time. 
Salentine  v.  Mutual  Ben.  L.  Ins.  Co.  79  Wis. 
580,  48  N'.  W.  855,  12:  690 

862.  A  condition  in  an  insurance  policy 
that  it  shall  be  void  in  certain  cases  means 
only  that  it  is  voidable  at  the  option  of 
the  insurer,  and  a  forfeiture  for  breach  of 
such  condition  is  waived  where  the  company, 
with  knowledge  of  the  circumstances  giving 
it  power  to  avoid  the  policy,  treats  it  as  in 
force.  German  Ins.  Co.  v.  Shader,  68  Neb. 
1,  93  X.  W.  972,  60:  918 

863.  Provisions  in  a  policy  of  insurance 
that  the  risk  shall  not  attach  unless  the 
premium  has  been  actually  paid  are  waived 
where  the  policy  is  delivered  on  an  agree- 
ment to  extend  credit,  and  the  insurer  does 
not  take  advantage  of  such  provisions,  but 
treats  the  policy  as  in  force.  Id. 

864.  A  condition  in  an  Insurance  policy 
that  it  shall  not  be  in  force  until  the  pre- 
mium is  paid  is  waived  by  the  company 
neglecting  to  insist  on  such  condition  after 
the  agent  reports  that  a  policy  has  been 
issued,  and  that  the  premium  thereon  is  un- 
paid. Id. 

f.  Denial  of  Liability. 

See  also  infra,  878,  932,  1238. 

865.  An  insurer  waives  a  cause  of  for- 
feiture of  a  policy  by  failing  to  mention  it 
when  it  undertakes  to  state  definitely  its 
reasons  for  denying  liability  thereon.  Smith 
v.  German  Ins.  Co.  107  Mich.  270,  65  K  W. 
236,  30:  368 

866.  Denial  of  all  liability  for  loss  under 
an  insurance  policy  waives  proofs  of  loss. 
Home  Ins.  Co.  v.  Koob,  113  Ky.  360,  68  S. 
W.  453,  58:  58 

867.  A  distinct  denial  by  an  insurance 
company  of  liability  under  a  policy  after  the 
loss,  and  within  the  time  prescribed  for  the 
proofs,  upon  the  ground  that  there  was  no 
contract  of  insurance,  is  a  waiver  of  proofs 
of  loss.  Phenix  Ins.  Co.  v.  Kerr,  64  C.  C.  A. 
251,  129  Fed.  723,  66:  569 

868.  Refusal  to  pay  a  policy  solely  on  the 
ground  that  the  insured  has  no  title  to 
premises  is  a  waiver  of  objections  as  to 
proofs  of  loss.  German  Ins.  Co.  v.  Gueck. 
1.30  III.  345.  23  K  E.   112.  6:  835 

860.  Failure  to  comply  with  the  require- 
ments of  a  policy  insuring  against  illness, 
as  to  time  of  funiishing  proofs  of  disability 
and  as  to  allowing  time  for  investigating 
the  claim,  will  not  defeat  an  action  on  the 
policy  when  liability  is  denied  because  the 
disease  is  not  covered  by  the  policy,  and  in- 
sured is  not  confined  to  the  house.  Hoff- 
man V.  Michitran  Home  &  11.  Asso.  128  Mich. 
323,  87  X.  W.  26.-).  54:  740 

L.R.A.  Di<r.~110. 


870.  A  provision  that  a  reference  as  to  the 
amount  of  lo&s  shall  be  a  condition  precedent 
to  a  right  of  action  on  an  insurance  policy 
is  waived  by  an  absolute  denial  of  any  lia- 
bility, when  an  insufficient  offer  is  made  to 
refer,  without  any  objection  to,  the  offer. 
Wainer  v.  Milford  Mut.  F.  Ins.  Co.  153  Mass. 
335.  26  N.  E.  877,  11:598 

871.  Unconditional  denial  of  liability  on 
an  insurance  policy  is  a  waiver  of  a  clause 
therein  giving  a  certain  time  for  payment. 
Home  Ins.  Co.  v.  Hancock,  106  Tenn.  513. 
62  S.  W.  145,  52:  665 

872.  There  is  no  waiver  of  a  provision  in 
a  life  insurance  policy  against  liability  for 
death  from  suicide,  where  the  company, 
being  requested  after  the  death  of  insured 
to  accept  payment  of  a  past-due  premium, 
stated  that  the  policy  had  been  canceled  for 
nonpayment  of  premium,  and  referred  the 
beneficiary  to  the  local  agent  as  to  its  re- 
vi\al,  there  being  no  demand  for  payment 
and  no  question  raised  as  to  the  liability 
of  the  company.  Scherar  v.  Prudential  Ins. 
Co.  63  Neb.  530,  88  N.  W.  687,  56:  611 

873.  Absolute  refusal  by  an  insurer  of  a 
tendered  premium  on  the  ground  that  the 
policy  has  lapsed  relieves  the  insured  from 
the  duty  of  making  another  tender  of  subse- 
quent premiums  without  notice  that  they 
will  be  received.  McMahon  v.  United  States 
L.  Ins.  Co.  63  C.  C.  A.  130,  128  Fed.  388, 

68:  87 

g.  Requiring,   Accepting,   or  Retaining   No- 
tice or  Proofs  of  Loss. 

See  also  supra,  786,  787. 

874.  An  adjuster's  insistence  upon  strict 
proofs  of  loss,  made  in  reply  to  a  question  if 
other  proofs  are  necessary,  does  not  waive 
any  forfeiture  that  may  have  occurred. 
Phoenix  Ins.  Co.  v.  Flemming.  65  Ark.  54, 
44  S.  W.  464.  39:  789 

875.  An  insurer's  demand  of  an  exhibition 
of  the  books  of  the  insured,  and  of  proofs  of 
loss,  is  not  a  waiver  of  any  condition  of  the 
policy,  where  it  provides  for  the  right  to 
make  an  examination  of  the  books  and  that 
this  shall  not  be  treated  as  a  waiver  of  any 
condition.  Id. 

876.  An  insurance  company  which  re- 
ceives informal  and  incomplete  proofs  of  loss 
and  retains  them,  but  requests  formal 
proofs,  which  are  furnished,  and  thereafter 
treats  the  contract  as  in  force,  is  deemed  to 
have  waived  the  objection  that  the  proofs 
were  not  furnished  in  time.  Wildev 
Casualty  Co.  v.  Sheppard,  61  Kan.  351,  59 
Pac.  651.  47:  6.50 

877.  Receiving  and  retaining  notice  of 
death  without  objection  and  call  for  further 
information,  besides  furnishing  blanks  for 
proofs  of  loss,  waives  the  objection  that  the 
notice  was  not  served  in  time.  Trippe  v. 
Provident  Fund  Soc.  140  N.  Y.  23.  35  N.  E. 
310.  22:4.32 

878.  Failure  to  give  notice  of  loss,  which 
defeats  a  right  of  action  for  insurance,  is 
not  waived  by  retaining  proofs  of  loss  sent 
after  the  policy  is  dead,  where  the  insiu^er 
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gives  notice  of  a  denial  of  any  liability  on 
the  policv.  Ermentront  v.  fiirard  F.  &  ^I. 
Ins.  Co.  63  Minn.  305,  65  X.  W.  635,    30:  346 

879.  The  failure  of  an  insurance  company 
to  object,  within  a  reasonable  time,  to  proofs 
of  loss  taken  by  its  duly  authorized  adjust- 
er, who  has  expressed  satisfaction  with  the 
same  and  promised  payment  of  the  loss, 
precludes  it  from  thereafter  objecting  that 
they  are  insufficient.  German  Ins.  Co.  v. 
fJray,  43  Kan.  497,  23  Pae.  637,  8:  70 

880.  One  who  makes  sworn  proofs  of  loss 
stating  that  he  owned  the  pi'operty  in  fee 
simple  cannot  claim  that  the  insurer  is  es- 
topped from  denying  Id  by  continuing  to  act 
for  a  short  time  on  the  assumption  that  the 
oath  was  true,  after  hearing  a  rumor  to  the 
contrary.  Syndicate  Ins.  Co.  v.  Bohn,  27 
U.  S.  App.  564,  12  C.  C.  A.  531,  65  Eed.  165. 

27:  614 

h.  Participation   in   Adjustment. 

See  also  supra,  875;  infra,  944. 

For  Editorial  Xotes,  see  infra,  IX.  §  47. 

881.  A  forfeiture  of  insurance  for  failure 
to  keep  and  produce  books  is  not  waived  by 
an  examination  of  the  insured  under  oath 
with  knowledge  of  loss,  which  puts  him  to 
some  expense,  where  the  policy  expressly 
provides  that  the  insured  shall  submit  to 
examination  under  oath,  and  that  the  com- 
pany shall  not  be  held  to  have  waived  any 
forfeiture  under  the  policy  by  an  examina- 
tion so  provided  for.  American  C.  Ins.  Co. 
V.  Xunn.  98  Tex.  191,  82  S.  W.  497.      68:  83 

882.  Formal  proofs  of  loss  required  by  an 
insurance  policy  are  dispensed  with  by  the 
adjuster  of  the  company  taking  written 
sworn  examinations  of  the  assured,  requir- 
ing him  to  furnish  duplicate  bills  of  goods, 
referring  to  the  examinations  and  bills  as 
proofs  of  loss,  stating  to  the  assured  that 
nothing  more  is  required,  and  offering  to 
pav  portions  of  the  loss.  Wright  v.  London 
F.'ins.  Asso.  12  Mont.  474.  31  Pac.  87.  19:  211 

883.  An  adjuster's  visit  to  insured  prem- 
ises soon  after  a  fire,  and  his  taking  away 
ii  list  of  the  property  destroyed,  which  is 
not  returned,  with  a  denial  of  liability  for 
The  loss  on  the  ground  that  the  policy  had 
been  avoided,  is  a  waiver  of  provisions  of 
the  policv  requiring  proofs  of  loss.  Faust  v. 
American  F.  Ins.  Co.  91  Wis.  158.  64  X.  W. 
S83.  30:  783 

884.  A  letter  from  an  insurer  to  a  claim- 
ant asking  that  the  matter  be  allowed  to 
rest  Tuitil  the  adjuster  of  the  company  can 
see  the  ilaimant  or  his  attorney  constitutes 
a  wniver  of  a  provision  in  the  policy  limit- 
ing the  time  for  furnishing  proofs  of  death 
and  ViPuinninfr  an  action  on  the  policv. 
Turner  v.  Fidelity  &  C.  Co.  112  Mich.  425.  70 
X.  W.  898.  38:  .i2n 

885.  The  waiver  of  proofs  of  loss.  eff(ictpd 
by  the  insurer's  doniaiHl  for  nrbitration.  is 
Tiot  afTcctod  by  the  fnilnro  of  the  arliitra- 
tion  lipfiuisf  of  iiinliility  of  the  arbiirators 
:o  agree,  witlioiit  fan  It  of  the  r.sinrod.  so 
that  sncli  j>r<iofs  can  bo  sulj^oiinpiitly  de- 
•lunnlci!.  I'ri-t  zfcldcr  v.  Mpi-chaiits  his.  Co. 
:2;;  \.  C.  ICr  '-'A   S.  ]•:.  470,  44:  424 


886.  A  submission  to  two  arbitrators  for 
the  apprais&l  of  damages  to  insured  prop- 
erty, Avhich  provides  for  the  selection  of  a 
third  "in  case  of  disagreement,"  who  shall 
act  with  the  first  two  in  matters  of  dif- 
ference only,  is  a  waiver  of  a  provision  in 
the  insurance  policy  requiring  that  they 
"shall  first  select  an  umpire."  Chandos  v. 
American  F.  Ins.  Co.  84  Wis.  184,  54  N.  W. 
390,  19:321 

887.  Submission  to  an  award  by  arbitra- 
tors as  to  the  amount  of  a  loss  is  not  in 
itself  a  waiver  by  the  insurer  of  an  election 
to  rebuild,  nor  does  it  exclude  the  possibil- 
ity of  a  previous  waiver,  where  it  is  ex- 
pressly stated  that  the  "appraisement  is 
without  reference  to  any  other  question." 
Piatt  v.  .^tna  Ins.  Co.  153  111.  113,  38  N.  E. 
580,  26:  85$ 

888.  An  option  to  rebuild  is  lost  and  a 
waiver  thereof  cannot  be  revoked  although 
the  period  of  thirty  days  named  in  an  in- 
surance policy  as  the  time  for  making  the 
election  has  not  expired,  where  the  insurer 
has  expressly  refused  to  rebuild,  and  given 
notice  that  it  would  pay  the  amount  of  the 
loss  as  fixed  by  arbitrators.  Id. 


VI.  The  Loss ;  Remedies  of  the  Assured. 

a.  Notice;    Proofs;    Arbitration. 

Notice. 

Waiver    of,    see    supra,    777,    877,    878;    see 

infra,  1348. 
Evidence  of  Mailing,  see  Evidence,  1912. 
Question  for  Jury  as  to.  see  Trial,  232,  521. 
Instructions  as  to,  see  Trial,  798. 
See  also  supra,  296;  infra,  915. 
For  Editorial  Notes,  see  infra,  IX.  §  41. 

889.  The  requirements  in  the  standard  in- 
surance policy,  that  the  insured  shall  give 
notice  of  loss  and  make  proofs  of  loss,  are 
conditions  precedent  to  the  right  to  sue;  but 
a  failure  to  give  the  notice  or  to  make  the 
proofs  within  the  time  stipulated  will  not 
invalidate  the  policy,  or  work  a  forfeiture 
of  the  rights  of  the  insured,  in  the  absence 
of  a  stipulation  to  that  effect,  but  will 
merely  postpone  the  day  of  payment,  where 
such  notice  is  given  and  proofs  of  loss  made 
within  such  time  as  will  enable  the  in- 
sured to  bring  his  suit  within  the  time 
limited  bv  the  policv.  Hartford  F.  Ins.  Co. 
V.  Redding,  47  Fla.  228,  37  So.  62,        67:  518 

890.  In  case  of  a  loss  by  fire  after  the 
death  of  the  original  insured  and  before  the 
appointment  of  a  legal  representative,  those 
interested  in  the  policy  must  make  reason- 
able efforts  to  see  that  the  covenants  as  to 
notice  and  proofs  of  loss  are  kept,  and  with- 
in a  reasonable  time  must  use  such  agencies 
as  the  law  provides  to  secure  that  result, 
^fatthews  v.  American  C.  Ins.  Co.  154  N.  Y. 
449.  48  X.  E.  751,  39:  4.33 

891.  Provisions  in  an  insurance  policy,  as 
to  the  time  within  which  notice  is  required 
to  be  given  of  a  loss  or  injury  for  which  in- 
demnity is  claimed,  are  not  necessarily  and 
in   every   instance   to   be   literally   complied 
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with,  in  order  to  prevent  a  forfeiture  of  the 
policy.  Woodmen  Acci.  Asso.  v.  Bvers.  62 
Xeb.  673,  87  X.  W.  546,  "  55:  291 

892.  One  who  suft'ers  a  fall  by  accident, 
resulting  in  a  concussion  of  the  brain,  which 
deranges  and  crazes  his  mind  so  that  he  can- 
not intelligently  give  the  notice  and  re- 
quired information  regarding  the  accident 
and  injury  within  the  time  stipulated  in  an 
accident  insurance  policy,  is  excused  in  law 
from  compliance  with  the  conditions  of  the 
policy  in  that  regard  during  the  time  of  the 
existence  of  the  disability.  Id. 

8^3.  The  -'ten  days  from  the  date  of 
either  injury  or  death,"  within  which  notice 
of  the  death  of  a  person  insured  by  an  acci- 
dent policy  must  be  given,  does  not  begin 
to  run  from  the  date  of  his  death,  occasioned 
by  the  fall  of  a  building  which  he  occupied, 
if  the  fact  of  his  death  is  not  known  until 
the  discovery  of  his  body,  but  begins  to 
run  when  the  fact  of  death  is  known, — es- 
pecially where  the  notice  of  death  is  re- 
quired to  contain  full  particulars  of  the 
accident  and  injury.  Trippe  v.  Provident 
Fund  Soc.  140  N.  Y.  23,  35  N.  E.  316,  22:  432 

894.  Immediate  notice  of  an  injury, 
stipulated  for  in  a  contract  of  insurance 
against  loss  from  liability  for  injuries  to 
employees,  means  notice  within  a  reasonable 
time."  Travelers'  Ins.  Co.  v.  Myers,  62  Ohio 
St.  529,  57  N.  E.  458,  '  49:760 

895.  The  "immediate  notice"  of  loss  re- 
quired by  a  fire  insurance  policy  is  a  notice 
given  within  a  reasonable  time  considering 
the  situation  of  the  policy  holder:  and  it  is 
sufficient  if  he  exercises  due  diligence  under 
all  the  circumstances  of  the  case.  Solomon 
V.  Continental  F.  Ins.  Co.  160  N.  Y.  595,  55 
N.  E.  279,  46:  682 

896.  Notice  of  loss  by  fire,  received  by  an 
insurer  more  than  fifty  days  after  the  fire, 
cannot  be  held,  as  matter  of  law.  to  be  in- 
sufficient under  a  policy  requiring  "immedi- 
ate notice  of  any  loss,"  where  the  policy 
was  part  of  the  assets  of  an  assignee  for 
creditors,  who  had  no  knowledge  of  it  or 
its  requirements,  and  it  was  contained  in  a 
safe  which  was  removed  from  the  ruins 
about  six  days  after  the  fire,  but  could  not 
be  opened  until  it  was  taken  to  the  manu- 
facturer, and  was  opened  when  it  was  dark, 
when  the  entire  contents  were  removed  to  a 
vault  and  examined  by  the  assignee  on  the 
following  morning,  when  the  policy  could 
not  be  found,  as  it  had  fallen  to  the  floor 
behind  a  case  of  pigeon  holes,  where  it  was 
not  discovered  until  about  fifty  days  after 
the  fire.  Id. 

897.  Delay  of  twelve  days  after  death  re- 
sulting from  accident  before  notifying  the 
insurer  is  not  unreasonable,  so  as  to  defeat 
recovery  upon  the  policy,  although  it  re- 
quires immediate  notice  to  he  given  of  the 
accident,  and  the  accident  occurred  several 
weeks  before  death  ensued.  Horsfall  v. 
Pacific  Mut.  L.  Ins.  Co.  32  Wash.  1.32.  72 
Pac.  1028,  63:  425 

898.  Notice  of  an  accident  causing  death, 
given  to  an  insurance  company  twenty-nine 
days  after  knowledge  of  the  facts  was  ob- 
tained, is  not  "immediate"  within  the  mean- 


ing of  the  policy.     Foster  v.  Fidelity  &  C. 
Co.  99  Wis.  447.  75  N.  W.  69,  40:  833 

899.  A  condition  of  immediate  notice  of 
loss  insured  against  is  broken,  as  matter  of 
law,  by  failure  for  nearly  sixty  days  to  give 
such  notice.  Ermentrout  v.  fiirard  F.  &  M. 
Ins.  Co.  63  Minn.  305,  65  N.  W.  635,    30:  346 

900.  Want  of  knowledge  of  the  policy  by 
one  of  two  mine  operators  for  who.se  benefit 
an  insurance  against  liability  for  accidents 
to  employees  has  been  efl'ected  by  the  other, 
and  want  of  knowledge  of  the  accident  by 
the  latter,  will  not  excuse  failure  to  comply 
with  a  requirement  in  thp  policy  that  im- 
mediate notice  of  an  accident  be  given  to 
the  insurer.  Deer  Trail  Con.sol.  Min.  Co.  v. 
Maryland  Casualty  Co.  36  Wash.  46,  78  Pac. 
135,         ^  67 :  275 

901.  Notice  to  the  insurer,  given  eight 
months  after  the  occurrence,  of  an  accident 
to  an  employee,  is  not  within  a  reasonable 
time,  so  as  to  establish  the  liability  of  the 
insurer  upon  a  policy  insuring  against  lia- 
bility for  accidents  to  employees  which  re- 
quires immediate  notice  of  the  accident  to 
be  given  to  the  insurer.  Id. 

902.  Delay  for  nine  months  to  give  notice 
of  an  injury  will  defeat  a  policy  of  insurance 
against  loss  from  liability  for  injuries  to 
employees  under  circumstances  which  shall 
impose  upon  the  insured  a  common-law  or 
statutory  liability,  providing  that  immediate 
written  notice  shall  be  given  of  any  injury, 
although  the  notice  was  sent  as  soon  as  a 
claim  was  made  by  the  employee  on  account 
of  the  injury,  since  the  stipulation  as  to 
notice  is  of  the  essence  of  the  contract. 
Travelers'  Ins.  Co.  v.  Myers,  62  Ohio  St.  529^ 
57  N.  E.  458,  49:  760' 

903.  Notice  of  an  accident  before  any 
claim  thereon  is  made  is  not  necessary  under 
an  employer's  liability  policy  requiring  im- 
mediate notice  by  the  assured  "upon  the  oc- 
currence of  an  accident  and  upon  the  notice 
of  any  claim  on  account  of  the  accident." 
Anoka  Lumber  Co.  v.  Fidelity  &  C.  Co.  63 
Minn.  286,  65  N.  W.  353,  30:  689 

904.  No  notice  of  an  accident  or  injury 
causing  death  need  be  given  by  the  bene- 
ficiary of  the  death  loss  until  the  death  oc- 
curs, where  the  policy  provides  for  immedi- 
ate notice  "in  the  event  of  any  accident  or 
injury  for  which  claim  shall  be  made, 
.  .  .  or  in  case  of  death  resulting  there- 
frorfi,"  as  this  provides  for  two  notices  for 
diff"ei'ent  claims,  one  of  injury  not  resulting 
in  death,  and  the  other  of  death.  Western 
Commercial  Travelers'  Asso.  v.  Smith,  29  C. 
C.  A.  223,  56  U.  S.  App.  393,  85  Fed.  401. 

40:  653 

905.  Conditions  subsequent  in  an  acci- 
dent policy,  as  to  notice  and  proof  of 
death  within  a  certain  time,  do  not,  in  the 
absence  of  express  legislation  to  that  effect, 
apply  to  the  legal  representatives  of  the  in- 
sured to  whom  the  insurer  has  agreed  to  pay 
the  indemnity  in  the  event  of  death.  Munz 
V.  .Standard  L.  &  A.  Ins.  Co.  26  Utah,  69,  72 
Pac.  182,  62:485 

906.  Failure  to  comply  with  a  require- 
ment for  immediate  notice  to  the  insurer  of 
the  death   of  one  insured  against   accident. 
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and  for  proofs  of  death  within  two  months, 
does  not  absolve  the  insurer  from  liability 
on  the  policy,  in  case  the  beneficiary,  who 
resides  some  distance  from  the  place  of  the 
accident,  does  not  learn  of  it,  or  of  the 
policy,  until  more  than  the  required  time 
has  elaps€d  since  the  accident,  if  the  re- 
quirements are  complied  with  within  a 
reasonable  time  after  the  facts  are  ascer- 
tained. Id. 
Proofs  of  loss. 

Waiver   of   Generally,   see   supra,   773.   786- 
788.    815.    816.    820,    866-870,    876,    879, 
882-885. 
Waiver  by  Demanding,  see  supra,  874-878, 
As  Estopping  Insured,  see  supra,  755-759. 
Effect   of   Including   Copy   of   Coroners   In- 
quest in,  see  Evidence,  859. 
Evidence  of  Mailing,  see  Evidence,  1912. 
Admissibility  of  Copy    of  in   Evidence,  see 

Evidence,  1024. 
Parol  Evidence  as  to,  see  Evidence,  1082. 
Variance  in  Proof  as  to,  see  Evidence,  2401. 
Sufficiency  of  Allegation  as  to.   see   Plead- 
ing, 293,  2D5. 
Agent's  Liability  for  Failure  to  Present,  see 

Principal  and  Agent,  88. 
Question  for  Jury  as  to,  see  Trial,  521. 
See  also  supra,  295,  296,  890,  905,  906;  infra. 

933,  949,  1241;  Evidence,  23,55. 
For  Editorial  JSJotes,  see  infra,  IX.  §§41,  44- 
46. 

907.  Compliance  with  the  terms  of  the 
policy  as  to  proofs  of  loss  and  time  for 
bringing  suit  is  not  necessary  to  avithorize 
recovery  under  a  statute  making  an  agent 
acting  for  an  vmlicenscd  foreign  company 
personally  liable  for  the  amount  of  loss. 
Noble  v.  Mitcfiell,  100  Ala.  519,  14  So.  581, 

25:  238 
[Aff'd  by  the  Supreme  Court  of  the  United 
States  in  164  U.  S.  367,  41  L.  ed.  472,  17 
Sup.  Ct.  Rep.   110.] 

908.  The  rights  of  one  whose  property  is 
destroyed  by  fire  after  an  oral  contract  to 
insure  it,  but  before  a  policy  therefor  is  is- 
sued, are  subject  to  the  provisions  of  the 
standard  policy  prescribed  by  law.  and  he 
can  recover  only  by  compliance  with  the 
conditions  required  by  such  policy,  includ- 
ing that  as  to  furnishing  proofs  of  loss 
within  a  specified  time.  Hicks  v.  British 
America  Assur.  Co.  162  N.  Y.  284.  .56  X. 
E.   743.  48:  424 

909.  A  stipulation  in  a  policy  of  fire  in- 
surance, that  proofs  of  loss  must  be  fur- 
nished within  sixty  days  after  a  fire,  with- 
out making  this  a  ground  of  forfeiture,  al- 
though there  are  other  provisions  for  for- 
feitures, will  not  make  tlie  policy  void  for 
failure  to  furn^^h  proofs  within  the  time 
specified,  but  will  nierply  post-pone  tlie  right 
to  bring  suit  until  proofs  a«-e  furnished, 
which  must  be  done  wiiliin  a  reasonable 
time.  Soutliern  F.  Ins.  Co.  v.  Knitrht.  HI 
Oa.  622.  30  S.  K.  S21.  '     52:  70 

910.  A  reasonable  time  for  furnishing 
proofs  of  loss  after  the  expiration  of  tlie 
time  stipulated  therefor  in  a  polirv  wliieli 
i-  not  f()rf(>itpd  by  failnie  tn  furni-li  tliem 
within  the  time  stipulated,  Ijnt  wliich  pro- 
vide-   lliat   no   s>iit    sjiail   \h'   brtuiuht   unless 


within  twelve  months,  or  within  less  than 
sixty  days  after  proofs  of  loss  are  furnished, 
dotis  not  expire  so  long  as  the  proofs  may 
be  furnished  ;it  least  sixty  days  before  the 
expiration  of  the  time  to  bring  suit.  Id. 

911.  Faihire  to  furnish  proofs  of  loss 
within  the  time  required  by  a  fire  insurance 
policy  does  not  prevent  an  enforcement  of 
the  policy  where  such  failure  is  not,  while 
other  things  are,  made  a  ground  of  for- 
feiture by  the  policy,  and  proofs  of  loss  are 
furnished  before  suit  is  brought.  Conti- 
nental Fire  Ins.  Co.  v.  Whitaker,  112  Tenn. 
151,  79  S.  W.  119,  64:  451 

912.  Failure  to  make  proofs  of  loss  with- 
in sixty  days  after  the  fire,  as  required  by 
the  Michigan  standard  policy,  which  pro- 
vides that  the  loss  shall  not  become  pay- 
able until  sixty  days  after  such  proofs,  and 

j  that  no  suit  or  action  shall  be  maintainable 
"until  after  full  compliance  by  the  insured 
with  all  the  foregoing  requirements,  nor  un- 
less commenced  within  twelve  months  next 
after  the  fire,"  will  not  make  the  policy 
void,  where  the  S'pecified  requirements  in 
fourteen  cases  expressly  provide  for  a  for- 
feiture in  case  of  failure  to  comply  there- 
with, but  no  such  provision  is  made  in  re- 
spect to  the  proof  of  loss.  Steele  v.  Ger- 
man Ins.  Co.  93  Mich.  81,  53  N.  W.  514. 

•18:  85 

913.  Mailing  a  sworn  statement  of  knowl- 
edge and  belief  as  to  time  and  origin  of 
fire,  within  the  time  specified,  is  not  suf- 
ficient if  it  is  not  received  until  the  time 
has  expired,  under  a  policy  providing  that 
the  insured  "shall  render"  the  statement 
within  a  certain  time.  Peabody  v.  Satter- 
lee,  166  N.  Y.  174,  59  x>.  E.  818,  52:  956 

914.  The  proofs  which  must  be  furnished 
to  an  insurer  of  the  death  of  an  insured 
need  not  be  of  a  higher  grade  than  would  be 
sufficient  to  establish  a  claim  on  the  policy 
in  a  court  of  law.  ^tna  L.  Ins.  Co.  v. 
Milward.  26  Ky.  L.  Rep.  589,  82  S.  W.  364. 

68:  285 

915.  Where  proofs  of  loss  required  to  be 
made  and  served  upon  the  company  by  an 
insurance  policy  are  sufficiently  full  to  give 
the  company  notice  of  the  loss  required  by 
another  provision  in  the  policy,  the  same 
document  will  be  sufficient  as  a  notice  of 
the  loss,  as  well  as  proofs  of  loss.  Hartford 
F.  Ins.  Co.  V.  Redding,  47  Fla.  228,  37  So. 
62,  '  67:  518 

916.  Proofs  of  loss  served  upon  an  insur- 
ance company,  signed  and  sworn  to  by  the 
insured,  stating  that  the  fire  occurred  at 
a  stated  hour  on  a  day  named;  that  it 
originated  in  the  roof  or  attic  of  the  build- 
ing, but  how  it  originated,  or  the  cause 
thereof,  was  to  the  insured  entirely  un- 
known ;  that  the  fire  did  not  originate  by 
any  act.  design,  or  procurement  on  the  part 
of  the  insured,  or  in  consequence  of  any 
fraud  or  evil  practice  done  or  suffered  by 
tlie  insured:  and  that  any  other  informa- 
tion required  by  the  company  would  be  fur- 
nished on  request, — substantially  comply 
with  a  provision  in  the  policy  requiring  the 
proofs  of  loss  to  state  the  knowledge  and 
lielief   of   the    insured   as   to   the   time   and 
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origin  of  the  fire,  particularly  as  the  com- 
pany requested  no  further  information  from 
the  insured.  Id. 

917.  The  provision  in  a  policy  requiring 
the  insured  to  furnish  a  full  and  detailed 
statement  of  the  loss  and  the  amount 
claimed  does  not  require  that  the  insured 
shall  attempt  to  compute  or  state  the  share 
of  loss  to  be  borne  by  each  insurer,  where 
there  are  several  who  are  liable.  Fuller  v. 
Detroit  F.  &  M.  Ins.  Ck).  36  Fed.  469,    1 :  801 

918.  An  estimate  of  the  value  of  insured 
property  by  the  insured  in  his  proofs  of  loss 
will  not  constitute  fraud  if  he  places  the 
amount  too  high  merely  through  inadvert- 
ence or  mistake.  Erb  v.  German-American 
Ins.  Co.  98  Iowa,  606,  67  N.  W.  583,    40:  845 

919.  A  negative  reply  to  a  question  in  the 
proofs  of  loss  as  to  the  pendency  of  fore- 
closure proceedings  against  the  property 
will  not  avoid  the  policy  if,  although  insti- 
tuted, such  proceedings  had  progressed  to  a 
final  decree  before  the  loss  occurred.  Fitz- 
gibbons  v.  Merchants'  &  B.  Mut.  F.  Ins.  Co. 
126  Iowa,  52,  101  N.  W.  454,  70:  243 

920.  The  failure  to  furnish  the  certificate 
of  a  magistrate  or  notary  public,  which  a 
fire  insurance  policy  provides  that  the  in- 
sured "shall,  if  required,  furnish."  is  not 
excused  by  the  fact  that  the  magistrate  or 
notary  public  for  any  cause  whatever  re- 
fused to  give  it.  Lane  v.  St.  Paul  F.  &  M. 
Ins.  Co.  50  Minn.  227,  52  N.  W.  649,  17:  197 
Arbitration. 

Waiver  of,  see  supra,  806. 

Arbitration  as  Waiver,  see  supra,  885-888. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 

78,  79. 
Instructions  as  to,  see  Trial.  718,  799. 
See  also  supra,  753;  infra,  950-952,  1096. 
For  Editorial  Notes,  see  infra,  IX.  §§  41,  47. 

921.  A  provision  for  arbitration  of  all 
differences  between  a  relief  association  and 
a  member  will  not  prevent  bringing  a  suit 
for  benefits  in  the  first  instance  without 
arbitration.  Kinney  v.  Baltimore  &  0.  Em- 
ploj-ees  Asso.  35  W,  \a.  385,  14  S.  E.  8, 

15:  142 

922.  Arbitration  is  not  a  condition  prece- 
dent to  an  action  on  a  policy  pi'omising  to 
pay  a  sum  certain  in  case  of  death,  al- 
though it  provides  that  no  suit  shall  be 
brought  thereon  unless  the  matter  "has 
been  first  referred"  to  arbitration.  Baden- 
feUl  V.  ]\rassachusetts  Mut.  Acci.  Asso.  1.54 
Mass,  77,  27  N.  E.  769,  13:263 

923.  An  appraisal  or  award  on  the  ques- 
tion of  the  amount  of  loss  or  damage  is 
made  a  condition  precedent  to  suit  upon  a 
policy  which  provides  that  the  loss  shall 
not  become  due  and  payable  until  sixty  days 
after  an  award  by  appraisers,  when  an  ap- 
praisal is  required.  Chapman  v.  Rnckford 
Ins.  Co.  80  Wis.  572,  62  X.  W.  422.      28:  405 

924.  The  provisions  of  a  policy  of  fire  in- 
surance tliat,  in  tlie  event  of  disagrconiciit 
as  to  the  amount  of  the  loss,  it  shall  be 
a-scertained  by  appraisers:  that  the  loss  shall 
not  become  payable  tmtil  sixty  days  after 
notice  and  satisfactory  proof  of  the  ]«•■■> 
have  been  given,  ''including  an  a\vai(l  i>y 
appraisers,  when   an   appraisal  has  been   re 


quired;"  and  that  no  action  on  the  policy 
shall  be  sustainable  "until  a  full  compliance 
by  the  insured  with  all  the  foregoing  re- 
quirements,"— do  not  make  either  an  ascer- 
tainment of  the  loss  by  appraisers  or  a  de- 
mand by  the  insiued  therefor  a  condition 
precedent  to  a  right  of  action  on  the  policy 
to  recover  the  loss,  and  impose  no  obliga- 
tion on  the  insured  to  furnish  an  award  of 
appraisers,  except  when  an  appraisal  has 
been  demanded  by  the  insurer.  Grand 
Rapids  Fire  Ins.  Co.  v.  Finn,  60  Ohio  St.  513, 
54  N.  E.  545,  50:  555 

925.  A  provision  making  a  submission  of 
the  question  of  the  amount  of  loss  to  arbi- 
trators and  an  award  thereon  a  condition 
precedent  to  the  right  to  maintain  an  action 
on  a  policy  of  insurance  which  limits  the 
liability  of  the  insured  to  the  actual  cash 
value  of  the  property  at  the  time  of  loss 
cannot  be  enforced,  and  if  the  insurer  and 
insured  cannot  agree  as  to  the  extent  of 
the  loss  a  valid  cause  of  action,  subject  to 
adjudication  by  a  coVrt  of  law,  at  once 
arises.  Hartford  F,  Ins.  Co.  v.  Hon,  66  Neb. 
555,  92  N,  W,  746,  60:  436 

926.  A  provision  of  the  laws  of  a  mutual 
benefit  society  formed  by  the  voluntary 
association  of  its  members,  that  the  de- 
termination of  the  tribunals  of  the  society 
upon  an  endowment  certificate  payable  on 
the  death  of  a  member  shall  be  conclusive, 
and  that  no  suit  at  law  or  in  equity  shall 
be  commenced  by  any  member  or  bene- 
ficiary, is  not  invalid  as  against  public 
policy,  in  ousting  the  courts  of  jurisdiction. 
Canfield  v.  Great  Camp  K,  of  M.  87  Mich. 
626,  49  N.  W.  475,  13:  625 

927.  A  by-law  of  a  mutual  benefit  insur- 
ance society  requiring  the  presentation  of 
claims  to  subordinate  officers,  and,  in  case 
of  a  decision  adverse  to  the  claimant,  that 
an  appeal  be  taken  to  the  governing  body 
of  the  society,  is  reasonable  and  valid,  and 
is  not  invalidated  by  a  further  distinct  in- 
valid provision  assuming  to  make  the  de- 
cision on  such  appeal  final  and  conclusive. 
Supreme  Council  0.  of  C.  F.  v.  Forsinger, 
125  Ind.  52,  25  N.  E.  129,  9:  501 

928.  On  an  insurance  policy  providing  for 
a  submission  to  arbitrators  in  case  of  loss, 
"at  the  written  request  of  either  party,"  and 
that  no  suit  or  action  shall  be  maintain- 
able until  after  an  award,  no  right  of  ac- 
tion exists  prior  to  an  arbitration  or  its 
waiver;  and  the  policy  cannot  be  construed 
as  making  a  written  request  for  arbitration 
necessary,  in  case  of  difference  as  to  the 
amount  of  loss,  in  order  to  prevent  the  im- 
mediate institution  of  an  action,  Hutchin- 
son V.  Liverpool  &  L,  &  G.  Ins,  Co,  153  Mass. 
143,  26  N,  E.  439.  10:  558 

929.  On  the  total  destruction  of  property 
insured  by  a.  valued  policy  which  provides 
for  arbitrators,  no  arliitration  is  necessary, 
as  there  is  nothiiiir  to  arbitrate.  German 
Ins.  Co.  V.  Eddv.  36  Xeb.  461.  54  N.  W.  856, 

19:  707 

930.  'I'lio  p\i>t('nee  of  a  real  dill'crence 
arising  out  of  an  lioiiost  effort  between  in- 
surer and  insured  is  iipcessary  to  make 
operative   a   pro\'i>ion   in    a   policy    for  arbi- 
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tration  of  differences.  Hickerson  v.  Ger- 
man-American Ins.  Co.  96  Tenn.  193,  33  S. 
W.  1041,  3-2:  172 

931.  A  mere  general  objection  to  a  state- 
ment of  loss,  without  pointing  out  in  detail 
the  items  excepted  to,  will  not  constitute 
such  a  failure  to  agree  as  makes  a  case  for 
arbitration  under  an  insurance  policy.       Id. 

932.  An  insurer  cannot  demand  aii  ap- 
praisal and  arbitration  of  the  amount  of 
loss  while  denying  all  liability  under  the 
policy.  Id. 

933.  The  presentation  of  a  builder's  af- 
fidavit as  to  the  amount  of  loss,  and  the 
waiver  by  the  insurer  of  formal  proofs  of 
loss,  do  not,  either  separatelj'  or  together, 
constitute  a  demand  or  give  a  right  of  ac- 
tion on  an  insurance  policy  which  provides 
for  an  award  of  arbitrators  at  written  re- 
quest of  either  party  before  action  shall 
be  brought  thereon.  Hutchinson  v.  Liver- 
pool &  L.  &  G.  Ins.  Co.  153  Mass.  143,  26  N. 
E.  439,  10:558 

934.  The  demand  for  the  appraisal,  when 
a  policy  requires  appraisal,  must  be  made 
in  good  faith,  within  a  reasonable  time  after 
proof  of  loss  has  been  furnished,  and  in 
such  direct  and  explicit  terms  that  a  person 
of  ordinary  intelligence  may  fairly  under- 
stand that  a  submission  to  appraisers  for 
an  ascertainment  of  the  loss  is  requested; 
and,  when  it  is  claimed  the  demand  was 
made  in  writing,  the  instrument,  if  am- 
biguous, will  be  construed  most  strongly 
against  the  insurer,  (irand  Rapids  Fire  Ins. 
Co.  V.  Finn,  60  Ohio  St.  513.  54  N.  E.  .545. 

')0:  555 

935.  Notice  to  the  insured  to  protect  the 
prop<^rty  from  furthei'  damage,  and  jireserve 
all  that  rpinains  of  the  pro])erty  '"'until  the 
loss  thereon  has  been  determined  in  the 
manner  stipulated  for  in  the  policy,"  and 
that  the  insurer  would  not  pay  any  amount 
claimed  ''before  sixty  days  after  the  amount 
of  loss  or  damage  has  been  determined  in 
the  manner  stipulated  in  said  policy."  does 
not  constitute  a  demand  for  a  submission 
to  appraisers  for  an  ascertainment  of  the 
amount  of  the  loss.  Id. 

936.  Appraisers  in  an  insurance  case  act 
in  a  qurt^i-judicial  capacity,  and  must  be 
free  from  bias  in  favor  of  either  party. 
Hickerson  v.  German-American  Ins.  Co.  96 
Tenn.  103.  33  8.  W.  1041.  .32:  172 

937.  The  decision  of  an  umpire  on  an  arbi- 
tration, as  to  the  amount  of  loss  vuidor  an 
insurance  policy,  is  not  rendered  invalid  by 
the  fart  that  he  obtained  information  as  to 
some  items  from  an  experienced  and  disin- 
terested person,  where  his  report  correctly 
represent^  his  own  judirniont.  Bangor  Sav. 
r.ank  V.  Xiaciara  F.'  Ins.  Co.  85  :\re.  CS.  26 
Atl.  001.  20:  630 

0;]S.   'I'lic  j)r(i\i>io7is  of  an  iii-nraiicc  policy  l 
rosjipcting   the    duties   of   nppiai-er-    or   nin- 
])ire  in   cn-o  of  a  loss  arc  ]ii-('-unipti\  oly  su-  i 
■jior-odiMi   liv  a   wT'iiton   aiii  ••isnfni    inv  u   -uli- 
iiii<-inii.  -I.   fai'  a-  iIuti'  i-  any   niatiM-jal  ilif- 
f.Trncc  1ir;  wci'n  ilicin.  1.1. 

'.••".O.    A    \^l■iIt('Il   -u1inii<-i.i!i   to   a  rl.it  ra  1  inn.  J 
wliii-h  nn  its  face  e\rlurles  evei'v  dtlier  ques- 


tion except  the  amount  of  a  loss,  does  not 
merge  in  it  previous  conversations  respect- 
ing an  election  to  rebuild.  Piatt  v.  .(Etna 
Ins.  Co.  153  111.  113,  38  N.  E.  580,  26:  853 

940.  After  the  insurer  has  united  in  the 
appointment  of  appraisers  it  cannot  claim 
that  the  appointment  was  premature  be- 
cause no  effort  had  been  made  by  the  parties 
for  an  adjustment.  Brock  v.  Dwelling- 
House  Ins.  Co.  102  Mich.  583,  61  N.  W.  67, 

26 :  623 

941.  Refusal  to  go  on  with  an  arbitration 
or  procure  the  appointment  of  an  umpire, 
so  that  there  cannot  be  an  agreement  upon 
an  appraisal  as  to  the  amount  of  an  insur- 
ance loss,  absolves  the  other  part  v.  Chap- 
man V.  Rockford  Ins.  Co.  89  Wis.  572,  62  N. 
W.  422,  28:  405 

942.  The  refusal  O'f  an  appraiser  appointed 
by  the  insured  to  agree  on  an  umpire,  which 
virtually  amounts  to  a  refusal  to  proceed 
with  the  appraisement,  prevents  the  insurer 
from  objecting  that  action  was  brought  be- 
fore the  appraisement  was  concluded.  Brock 
v.  Dwelling  House  Ins.  Co.  102  Mich.  583.  61 
N.  W.  67,  26:  623 

943.  An  appraiser  chosen  by  an  insurer 
cannot  demand  that  an  umpire  be  selected 
who  does  not  live  in  the  vicinity  of  the 
property.  Hickerson  v.  German-American 
Ins.  Co.  96  Tenn.  193,  33  S.  W.  1041,  32:  172 

944.  An  unreasonable  demand  of  an  ap- 
praiser for  the  insurer  that  an  umpire  be 
chosen  who  does  not  live  in  the  vicinity 
amounts  to  a  waiver  of  arbitration.  Id. 

945.  The  suggestion  that  an  umpire  be  se- 
lected from  the  locality  of  the  fire,  made  by 
the  appraiser  appointed  by  the  insured  to 
the  appraiser  appointed  by  the  insurer,  is 
not  unreasonable;  and  the  insistence  of  the 
latter  that  the  umpire  be  taken  from  an- 
other locality,  which  would  cause  delay  and 
expense  in  investigating  his  fitness,  justifies 
the  insured  in  regarding  the  appraisement 
as  abandoned.  Brock  v.  Dwelling  House  Ins. 
Co.  102  Mich.  583,  61  N.  W.  67.  26:  623 

946.  Insisting  on  the  selection  of  an  um- 
pire from  a  distant  city  in  another  state, 
and  arbitrarily  refusing  to  agree  o.n  any- 
one residing  in  the  vicinity  of  the  property 
insured,  is  such  conduct  on  the  part  of  an 
appraiser  selected  by  an  insurance  company 
as  to  constitute  an  abandonment  of  the 
right  to  an  arbitration  which  the  company 
has  demanded.  Chapman  v.  Rockford  Ins. 
Co.  89  Wis.  572.  62  N.  W.  422,  28:  405 

947.  Arbitration  as  to  the  amount  of  a 
loss  having  failed  in  consequence  of  the  per- 
verse conduct  and  want  of  good  faith  of  an 
insurance  company  represented  by  an  ad- 
juster and  an  appraiser,  the  insured  is 
not  l)onnd  to  enter  into  a  new  one  or  name 
another  appraiser,  even  if  the  company  is 
w  illiiig  to  name  a  new  appraiser  on  its  part. 

Id. 
04S.  A  decision  by  an  association  of  pcr- 
-uns  jointly  liable  on  a  policy  of  insurance 
to  one  of  its  luenibers.  which  provides  that 
i!ie  association  shall  finally  determine  the 
aiiiniint  due  on  .any  loss,  altliough  not  strict- 
ly  an    award,   but    subject   to  the   power   of 
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equity  to  give  relief  against  it.  will  be  bind- 
ing on  the  member  except  for  cause  shown 
to  the  contrary.  Perry  v.  Cobb,  88  Me.  435, 
34  Atl.  278,  49:  389 

Rights  of  mortgagee. 
For  Editorial  Notes,  see  infra,  IX.  §§  64,  67. 

949.  A  provision  that  proof  of  loss  must 
be  made  within  a  specified  time  is  not  dis- 
pensed with  as  to  a  mortgagee  by  a  clause 
to  the  effect  that  no  act  or  neglect  of  the 
mortgagor  shall  defeat  the  insurance  as  to 
the  mortgagee's  interest.  Southern  Home 
Bldg.  &  L.  Asso.  V.  Home  Ins.  Co.  94  Ga. 
167,  21  S.  E.  375,  27:  844 

950.  A  mortgagee  is  entitled  to  be  a  party 
to  an  arbitration  on  A  loss  under  an  insur- 
ance policy  taken  out  by  the  mortgagor  and 
delivered  to  him  with  an  indorsement  that 
the  loss,  if  any,  should  be  payable  to  him, 
where  the  policy  provides  for  arbitration  on 
the  request  of  either  party.  An  arbitration 
by  the  mortgagor  and  insurer  without  notice 
to  him  does  not  affect  his  rights.  Bergman 
v.  Commercial  U.  Assur.  Co.  92  Ky.  494,  18 
S.  W.  122,  15:  270 

951.  A  mortgagee  to  whom  insurance  is 
made  payable  as  his  interest  may  appear, 
but  who  is  not  entitled  to  the  whole  insur- 
ance, need  not  be  made  a  party  to,  or  given 
notice  of,  an  appraisement  of  damages  to 
the  property  insured.  Chandos  v.  Amer- 
ican F.  Ins.  Co.  84  Wis.  184,  54  N.  W.  390, 

19:  321 

952.  An  open  mortgage  clause  attached  to 
a  policy  of  fire  insurance,  which  merely  pro- 
vides that  loss,  if  any,  shall  be  paid  to  a 
mortgagee  as  his  interest  may  appear,  does 
not  create  any  contract  relations  between 
the  mortgagee  and  insurer,  or  give  the 
mortgagee  a  right  to  participate  in  arbitra- 
tion proceedings  to  fix  the  amount  of  loss; 
and,  therefore,  he  will  be  bound  by  the 
award,  although  he  was  given  no  opportu- 
nity to  be  heard.  Collins-ville  Sav.  Soc.  v. 
Boston  Ins.  Co.  77  Conn.  676,  60  Atl.  647. 

69:  924 

b.  Risks  and  Causes  of  Loss  or  Injury. 
1.  Under  Policies  Covering  Property. 

Error  in  Refusing  Instruction  as  to  Burden 
of  Proving  Cause,  see  Appeal  and  Er- 
ror.  1082. 

Burden  of  Proof  as  to,  see  Evidence,  241. 

For  Editorial  Notes,  see  infra,  IX.  §    48. 

953.  In  actions  on  insurance  policies  the 
intention  will  he  presumed  to  have  been  to 
cover  losses  which  the  cause  insured  against 
was  a  means  or  agency  in  causing,  even 
though  it  was  entirely  due  to  some  other 
efficient  cause  which  made  use  of  it  or  set 
it  in  motion,  if  the  original  efficient  cause 
was  not  itself  made  a  subject  of  separate 
insurance.  Lynn  Gas  &  E.  Co.  v.  ^Meriden 
F.  Ins.  Go.  158  Mass.  570,  33  N.  E.  600. 

20:  297 

'^o4.  A  fire  in  a  building  is  the  proximate 

causp  of  damage  to  eleetric-lii^lit  marhinery 

in  a  remote  part   of  the  buildnig.   wliioh   is 


not  burned,  where  the  fire  causes  a  short 
■ircuit,  thereby  starting  a  powerful  current 
of  electricity  which  breaks  and  wrecks  the 
machinery.  Id. 

955.  Damage  to  insured  property  by  the 
burning  of  soot  in  a  chimney,  accidentally 
ignited  by  the  burning  of  waste  paper  in  a 
stove,  is  within  the  terms  of  a  policy  against 
all  loss  or  damage  by  fire,  especially  where 
there  was  an  accidental  obstruction  of  the 
flue  contributing  to  the  damage.  Way  v. 
Abington  Mut.  F.  Ins.  Co.  166  Mass.  67',  43 
N.  E.  1032,  32:  608 

956.  The  fall  of  a  building  is  "the  result 
of  fire"  and  "a  direct  loss  or  damage  by 
fire,"  although  no  part  of  it  ignites  or  is 
consumed  by  fire,  when  it  is  partly  carried 
down,  together  with  a  partition  wall,  by 
an  adjacent  building  which  falls  as  the  di- 
rect result  of  a  fire  therein.  Ermentrout 
V.  Girard  F.  &  M.  Ins,  Co.  63  Minn.  30.5.  65 
N.  W.  635,  30:  346 

957.  An  order  by  the  county  supervisor.s 
to  burn  the  grass  on  pasture  lands  to  de- 
stroy grasshoppers  which  threaten  to  devas- 
tate the  orchards  and  vineyards  of  the  lo- 
cality is  an  act  of  civil  authority,  whether 
it  is  strictly  within  their  power  or  not,  so 
as  to  relieve  an  insurance  company  from 
liability  for  loss  of  property  to  which  the 
fire  extends  after  it  has  gotten  beyond  con- 
trol, under  a  provision  of  the  policy  re- 
lieving the  insurer  from  liability  for  prop- 
erty destroyed  by  order  of  any  civil  au- 
thority. Conner  v.  Manchester  Assur.  Co. 
65  C.  C.  A.  127,  130  Fed.  743,  70:108 

958.  TNTiere  the  insurer  of  a  vessel  as- 
sumes by  express  covenant  all  risk  of  dam- 
ages thereto  by  fires,  with  the  one  exception 
of  those  caused  by  explosion  of  boilers,  a 
subsequent  clause  in  the  policy,  in  which 
the  insured  warrants  in  general  terms  that 
the  insurer  shall  be  free  from  any  claims 
for  loss  or  damage  occasioned,  inter  alia, 
"by  the  collapsing  of  flues."  will  not  relieve 
the  insurer  from  liability  for  loss  by  fire 
occasioned  by  the  collapsing  of  a  flue.  Louis- 
ville Underwriters  v,  Durland,  123  Ind.  544, 
24  N.  E.  221,  7:  399 

959.  Damages  to  a  cargo  of  lime,  caused 
by  a  shrinking  of  barrel  staves  and  slacking 
up  of  the  cooperage,  allowing  the  contents 
to  sift  out,  and  leaving  the  barrels  so  ten- 
der that  they  could  not  easily  be  hoisted 
without  danger  of  falling  to  pieces,  is  not 
caused  by  peril  of  the  sea,  if  the  protracted 
length  of  the  voyage,  due  to  rough  weather, 
was  the  ])roxiinate  cause  of  the  "condition 
of  the  cargo.  Perrv  v.  Cobb,  88  Me.  4.35. 
34  Atl.  278,  '  49:  389 

960.  The  taking  of  an  obligation  by  an 
insurer,  in  complying  with  its  contract  to, 
in  case  of  loss,  advance  money  to  the  as- 
sured pending  the  collet'tion  of  the  claim 
from  tlie  one  primarily  liable,  for  a  return 
of  tlie  uKinoy.  not  if  the  insurer  was  not  lia- 
ble. l)ut  ill  case  some  other  person  .should 
prove  to  be  so,  will  be  held  to  be  a  conces- 
sion of  liability  on  the  part  of  the  insurer. 
Deinin<T  v.  Mercliants'  Cotton-Press  &  S. 
Co,  90  Tenn.  HOG.  17  S.  W.  89.  13:  513 
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Explosion. 

See  also  supra,  958. 

For  Editorial  Notes,  see  infra,  IX.  §  49. 

961.  Damage  caused  by  the  explosion  of 
a  cloud  of  starch  dust  rising  from  starch 
in  a  dextrine  kiln,  upon  which  a  stream 
from  an  extinguisher  is  thrown  in  the  at- 
tempt to  put  out  a  fire  which  is  burning  in 
some  charred  starch  in  the  kiln,  is  a  loss  by 
fire,  and  is  not  covered  by  a  policy  of  insur- 
ance against  explosion  and  accident,  which 
expressly  excludes  liability  for  loss  or  dam- 
age by  fire  resulting  from  any  cause  what- 
ever. American  Steam  Boiler  Ins.  Co.  v. 
Chicago  Sugar  Ref.  Co.  9  U.  S.  App.  186, 
6  C.  C.  A.  336,  57  Fed.  294,  21 :  572 

962.  The  destruction  of  a  house  by  the  ex- 
plosion of  a  powder  house  across  the  street, 
which  is  struck  by  lightning,  is  not  in- 
cluded in  the  risk  covered  by  a  policy  which 
insures  against  damage  caused  by  lightning, 
but  excludes  any  loss  by  explosion.  Ger- 
mania  F.  Ins.  Co.  v.  Roost,  53  Ohio  St.  581. 
45  N.  E.  1097,  36:  236 

963.  Damage  to  goods  by  an  explosion  of 
gas  is  not  a  loss  by  fire  within  the  meaning 
of  an  insurance  policy,  where  the  goods  were 
not  burned,  but  damaged  by  the  falling  of 
a  floor  caused  by  the  explosion,  although 
the  explosion  was  produced  by  the  lighting 
of  a  match.  Heuer  v.  Northwestern  Nat. 
Ins.  Co.  144  111.  393,  33  N.  E.  411,        19:  594 

964.  The  fall  of  a  building  because  of  an 
explosion  in  a  burning  building  in  the  vicin- 
ity is  not  within  the  protection  of  a  policy 
insuring  against  direct  loss  or  damage  by 
fire,  where  the  policy  also  provides  that  the 
insurer  shall  not  be  liable  for  loss  caused, 
directly  or  indirectly,  by  explosion  of  any 
kind.  Hustace  v.  Phenix  Ins.  Co.  175  N.  Y. 
292.  67  N.  E.  592,  62:  651 

965.  Liability  for  loss  resulting  from  de- 
struction by  fire  of  a  building  insured  by 
a  policy  exempting  the  insurer  from  liability 
for  loss  caused  by  explosions  of  any  kind 
(unless  fire  ensues,  and  in  that  event  for 
tlie  damage  by  fire  only)  and  providing  that 
if  the  building  or  any  part  thereof  falls, 
except  as  the  result  of  fire,  the  insurance 
shall  immediately  cease,  will  attach  under 
the  former  clause,  and  not  be  defeated  by 
the  latter,  where  one  corner  of  the  build- 
ing is  knocked  down  by  an  explosion  in  a 
neighboring  building,  and  fire  immediately 
appears  in  the  exposed  part,  caused  either 
by  the  flame  of  tlie  explosion  or  by  fires 
liberated  thereby  in  the  building  insu'-od. 
Leonard  v.  Orient  Ins.  Co.  48  C.  C.  A.  .•ir)'>, 
109  Fed.   2S6.  54:  70G 

960.  Tho  breaking  of  a  plate-glass  win- 
dow by  tlie  explosion  of  gas  generated  by 
the  n-^e  of  gasoline  to  clean  clothes  is  not 
canned  by  tlie  blowing  up  of  tlie  building 
^^"ithin  tlie  nipaiiiiig  or  an  iii~uranro  ]i(ilicy 
Thereon  wliii-h  exoinpis  tLp  in-ni.-r  fi'om  lo-s 
ean-ed  by  the  blowing  u]i  of  bnildini;-.  A'orse 
T.  New  .frr-ov  Platc-(,la>=  Ins.  (■„.  ]\u  luwa. 
5:;^.  03  y.  W.  500,  (ill:  ^;;s 

007,  Firp  i-  lUit  tlif  r-aii-o  or"  rlio  1. link- 
ing of  a  window,  ^^iTlii^  ilip  inf-ai.in-  I'f  an 
irisuranvr-  j,ulir\   fxr-inpiini;-  till'  in-ni'i-  fi'.  ni 


liability  for  losses  which  happened  by  or  in 
consequence  of  any  fire,  where  the  loss  was 
caused  by  the  explosion  of  gas  ignited  by 
a  match  or  light.  Id. 

Hail. 

968.  A  policy  of  insurance  against  loss  or 
damage  by  wind  storms,  cyclones,  or  tor- 
nadoes does  not  cover  damage  by  hail, 
though  accompanied  by  damage  caused  by 
wind,  under  a  provision  of  the  policy  deny- 
ing liability  for  damage  "from  hail  or  light- 
ning, directly  or  indirectly,  or  by  the  blow- 
ing down  of  chimneys,  loose  clapboards, 
weather  vanes,  and  shingles,  unless  other 
damage  occur,"  since  the  words  "unless 
other  damage  occur"  are  restricted  to  the 
last  member  of  the  sentence  referring  to 
damage  by  wind,  and  do  not  aff"ect  the 
clause  as  to  damage  from  hail  or  lightning. 
Holmes  v.  Phenix  Ins.  Co.  39  0.  C.  A.  45,  98 
Fed.  240,  47:  308 
Negligent  or  wilful  act. 

See  also  infra,  1357. 

969.  The  discharge  of  an  automatic  fire 
extinguisher  apparatus  is  not  caused  by  a 
wilful  act,  within  the  meaning  of  an  ex- 
emption clause  in  a  policy  insuring  against 
loss  caused  by  such  discharge,  where  it  is 
due  to  the  placing  of  brace  rods  attached 
to  window  shutters  upon  the  pipes  so  that, 
when  the  shutters  are  blown  open  by  the 
wind,  the  hooks  on  the  rods  catch  the  pipes 
and  break  their  connections,  where  there  is 
nothing  to  show  knowledge  that  such  neg- 
ligence would  result  in  the  discharge  of  the 
pipes.  Wertheimer-Swarts  Shoe  Co.  v. 
United  States  Casualty  Co.  172  Mo.  135.  72 
S.  W.  635,  61 :  766 

970.  That  an  automatic  fire  extinguisher 
was  discharged  by  the  negligent  act  of  the 
insured  or  his  servant  is  not  sufficient  to 
defeat  liability  on  a  policy  insuring  against 
loss  by  its  accidental  discharge.  Id. 

971-972.  One  insured  against  loss  by  the 
accidental  discharge  of  automatic  fire  extin- 
guishers is  not  guilty  of  negligence  in  fail- 
ing to  instruct  an  employee  not  to  fasten 
window  shutters  to  the  pipes  of  the  appa- 
ratus, where  he  is  properly  instructed  how 
to  fasten  them,  and  there  is  nothing  to  cause 
the  employer  to  anticipate  that  they  will  be 
fastened  to  the  pipes.  Id. 

2.  Under   Life    Policies. 

a.  In  General. 

Presumption  and  Burden  of  Proof  as  to,  see 

Evidence.   431-440. 
Question  for  .Jury  as  to,  see  Trial.  158. 
For  Editorial  Notes,  see  infra,  IX,   §  48. 

973.  The  innocence  of  an  insured  who  was 
executed  after  conviction  of  a  capital  crime 
does  not  change  the  rule  that  insurance  can- 
not be  recovered  upon  the  life  of  a  person 
\\  lio  is  executed  for  crime,  even  if  the  policy 
makes  no  provision  for  forfeiture  on  that  ac- 
r<nint,  Burt  v.  T'nion  C.  L.  Ins.  Co.  44  C,  C. 
A,  .-)4S.  10.')  Fed,  419,  59:  393 
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Mnrder  of  insured. 

See  al«o  infra,  1010-1015,  1192,  1221,   1222, 
1236,  1237. 

974.  Public  policy  does  not  forbid  a  recov- 
ery by  the  next  of  kin  on  a  policy  upon  the 
life  of  one  murdered  by  the  beneficiary 
named  in  the  policy.  Supreme  Lodge  K.  & 
L.  of  H.  V.  Menkhausen,  209  111.  277,  70  N. 
E.  567,  65:  508 

975.  The  right  of  recovery  of  an  insane 
beneficiary  under  a  policy  of  life  insurance  is 
not  forfeited  by  his  killing  the  insured  under 
such  circumstances  as  would  cause  the  kill- 
ing to  be  murder  if  he  were  sane.  Holdom 
V.  A.  O.  U.  W.  159  111.  619,  43  N.  E.  772, 

31:67 

6.  Risk  of  Occupation  or  Employment. 

Member  of  Railroad  Relief  Association,  see 

Railroad  Relief  Associations,  5. 
See  also  supra,  197;  infra,,  VI.  b,  3,  f,  2. 
For  Editorial  Notes,  see  infra,  IX.  §  48. 

976.  A  change  of  occupation  to  one  which 
a  by-law  of  a  benefit  society  declares  to  be 
extra-hazardous  Avill  not  render  a  certifi- 
cate void,  where  the  certificate  and  applica- 
tion specify  certain  conditions,  of  which  this 
is  not  one,  on  which  the  contract  shall  be- 
come void.  Hobbs  v.  Iowa  Mut.  Ben.  Asso. 
82  Iowa,  107,  47  N.  W.  983,  11:  299 

977.  A  provision  in  a  life  insurance  policy, 
that  the  insured  shall  not  be  connected  with 
the  liquor  business,  unless  so  specified  in  his 
application,  or  unless  permission  be  given 
by  written  permit  signed  by  the  president  or 
secretary  of  the  company,  is  to  be  taken  as 
relating  wholly  to  the  occupation  of  the  in- 
sured subsequent  to  the  taking  effect  of  the 
contract  of  insurance.  McGurk  v.  Metro- 
politan L.  Ins.  Co.  56  Conn.  528,  16  Atl.  263. 

1:  563 

978.  A  by-law  of  a  benefit  society  provid- 
ing that  any  member  engaging  in  the  saloon 
business  shall  stand  suspended  from  that 
date  and  forfeit  all  interest  in  the  benefi- 
ciary fund  operates,  without  any  formal  sus- 
pension or  notice,  to  forfeit  the  certificate 
of  one  who  engaged  in  such  business  be- 
fore the  passage  of  the  by-law.  where  at 
the  time  he  became  a  member  the  by-laws 
prohiliited  members  from  engaging  in  the 
saloon  business,  but  provided  in  such  case 
for  formal  suspension  and  notice  thereof, 
and  his  application  for  membership  con- 
tained a  stipulation  that  he  would  comply 
with  all  the  laws,  rules,  and  usages  of  the 
association  which  were  then  in  force  or 
which  might  thereafter  be  adopted,  since 
the  new  by-law  creates  no  new  ground  of 
forfeiture,  but  operates  merely  to  repeal  the 
provisions  of  the  prior  by-law  as  to  tlie  man- 
ner of  proceeding  in  case  of  a  violiition  of 
rules.  Moerschbaecher  v.  Supreme  Council 
Royal  League,  188  111.  9,  59  X.  E.  17. 

62:281 
c.  Suieiile. 

Waiver  of.  see  supra.  S72. 
Option  of  ]n?urer  in  Case  of.  see  supra.  Sfil, 
Prejudir-ial    Tn-^tnictioTi    as    to,    see    Appeal 
and  Error,  1049. 


Presumption  and  Burden  of  Proof  as  to,  see 

Evidence,  432-437. 
Suicide  as  Evidence  of  Fraud,  see  Evidence, 

1789. 
Evidence  of  Purpose  to  Commit,   see   Evi- 
dence, 1574,  1575,  1963. 
Sufficiency  of  Proof  of,  see  Evidence,  2219- 

2222. 
Failure   to  Disclose  Manner   of   Death,  see 

Judgment,  147. 
Question  for  Jury  as  to,  see  Trial,  217,  569- 

570. 
See   also   supra,   22,    192,    194-196,   582-585, 

761;  infra,  VL  b,  3,  g. 
For  Editorial  Notes,  see  infra,  IX.   §§  53, 

54. 

979.  Unless  made  so  by  statute,  suicide 
is  not  a  crime,  within  the  meaning  of  a  mu- 
tual benefit  certificate  exempting  the  asso- 
ciation from  liability  in  case  the  holder  dies 
on  account  of  violation  of  the  criminal  laws. 
Roval  Circle  v.  Achterrath,  204  111.  549,  68 
N.  E.  492,  63:  452 

980.  The  death  by  suicide  of  a  person  in- 
sured does  not  render  the  policy  void  under 
a  provision  that  it  shall  be  void  if  the  mem- 
ber die  "in  violation  of  or  attempt  to  vio- 
late any  criminal  law,"  although  the  at- 
tempt to  commit  suicide  is  made  a  crime  by 
statute,  where  the  statute  does  not  cover 
a  case  of  suicide  actually  accomplished.  Dar- 
row  V.  Family  Fund  Soc.  116  N.  Y.  537,  22 
N.  E.   1093.  6:  495 

981.  Although  suicide  is  technically  a 
crime  it  is  not  within  the  clause  of  an  insur- 
ance policy  providing  that  death  in  conse- 
quence of  or  in  violation  of  law  is  not  covered 
by  the  policy,  where  the  usual  suicide  clause 
is  omitted  and  an  "absolutely  incontestable" 
clause  included.  Patterson  v.  Natural  Pre- 
mium Mut.  L.  Ins.  Co.  100  Wis.  118,  75  N. 
W.  980,  42 :  253 

982.  A  stipulation  by  an  insured  that  his 
interest  shall  revert  to  the  insurer  in  case 
liis  death  shall  be  caused  by  any  illegal  act  of 
his  own  applies  to  suicide,  which  is  a  crime 
at  common  law.  Shipman  v.  Protected  Home 
Circle,  174  N.  Y.  398,  67  N.  E.  83,  63:  347 

983.  Suicide  will  not  defeat  recovery  upon 
a  contract  of  life  insurance  not  procured  by 
the  insured  with  the  intention  of  commit- 
ting suicide,  vmless  the  contract  so  provides 
in  express  terms.  Campbell  v.  Supreme  Con- 
clave I.  0.  H.  (N.  J.  Err.  &  App.)  66  N.  J. 
L.  274,  49  Atl.  550,  54:  576 

984.  The  insured  can  be  held  to  have  "con- 
templated suicide"  so  as  to  defeat  a  policy 
of  life  insurance  under  Mo.  Rev.  Stat.  1889, 
§  5855,  only  when  he  intended  or  had  re- 
solved to  commit  suicide  at  the  time  he 
made  his  application  for  the  policv.  .Etna 
L.  Jns.  Co.  v.  Florida.  69  Fed.  932!  10  C.  C. 
A.  (J  18,  32  U.  S.  App.  753.  _      .30:  87 

985.  An  insurance  policy  containing  no 
stipulation  as  to  suicide,  taken  out  in  good 
faith  by  tlie  assureil,  will  not  be  avoided  as 
again'^t  the  beneliciary  named  therein  by  the 
fact  that  the  assured  thereafter,  while  sane, 
deliberately  and  purposely  took  his  own  life. 
Seller  v.  Eeonomic  L.  Asso.  105  Iowa,  ST. 
74  X.  W.  941.  43:  537 
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986.  Intentional  suicide  while  sane  does 
not  avoid  a  life  insurance  policy,  in  the  ab- 
sence of  any  provision  therein  to  that  ef- 
fect, if  third  persons  are  beneficiaries.  Pat- 
terson V.  Natural  Premium  Mut.  L.  Ins.  Co. 
100  Wis.  118,  75  N.  W.  980,  42:  253 

987.  Suicide  of  a  sane  man  for  the  pur- 
pose of  giving  his  estate  the  benefit  of  the 
insurance  on  his  life  will  deprive  hia  person- 
al representatives  of  all  right  to  enforce  the 
policies,  although  they  contain  no  provision 
against  suicide.  Ritter  v.  Mutual  L.  Ins. 
Co.  17  C.  C.  A.  537,  28  U.  S.  App.  612,  70 
Fed.  954,  42 :  583 

988.  The  suicide  of  the  assured  will  termi- 
nate the  rights  of  the  beneficiai-y  in  a  mu- 
tual benefit  certificate,  the  same  as  it  would 
the  rights  of  his  legal  representative.  Ship- 
man  V.  Protected  Home  Cirele,  174  N.  Y. 
398,  67  N.  E.  83,  63:  347 

989.  An  anti-suicide  clause  contained  in  an 
application  by  a  Knight  of  Pythias  for  in- 
surance in  the  endowment  rank  to  which  he 
is  entitled  is  not  binding  upon  him  when 
such  provision  has  not  been  adopted  by  the 
supreme  lodge,  but  only  by  the  board  of  con- 
trol. Supreme  Lodge  K.  of  P.  v.  Stein,  75 
Miss.  107,  21  So.  559,  37:  775 

990.  A  condition  avoiding  a  policy  of  life 
insurance  if  the  insured  shall  die  "by  his  own 
hand"  or  "by  his  own  act"  is  equivalent  to 
a  proviso  against  suicide  or  intentional  self- 
destruction.  Mutual  L.  Ins.  Co.  v.  Wiswell, 
56  Kan.  765,  44  Pac.  996,  35:  258 

991.  Accident,  and  not  suicide,  may  be 
found  to  be  the  cause  of  death  where  an 
insured  person,  who  was  sane  and  right- 
handed,  is  found  dead  with  a  pistol  wound 
behind  his  left  ear,  which  resulted  in  in- 
stant termination  of  volition,  and  the  only 
weapon  with  which  he  could  have  inflicted 
the  injury  was  on  his  right  side,  while  there 
is  an  absence  of  such  scorching  of  hair  and 
powder  burn  as  must  have  resulted  had  he 
inflicted  the  injury.  ^Etna  L.  Ins.  Co.  v. 
Milward,  26  Kv.  L.  Rep.  589,  82  S.  W.  364. 

68:  285 

992.  A  clause  in  a  life  insurance  policy, 
reading,  "If  I  die  by  my  own  hand  or  act, 
voluntarily  or  involuntarily,  sane  or  insane," 
is  a  mere  ordinary  suicide  clause,  and  is  not 
violated  by  an  act  done  without  suicidal  In- 
tent. Brignac  v.  Pacific  Mut.  L.  Ins.  Co. 
112  La.  574.  36  So.  595,  60:  322 

993.  The  death  of  a  person,  resulting  from 
morphine  administered  by  himself,  is  in  one 
sense  death  from  his  own  hand,  but  it  is  not 
necessarily  suicide.  Id. 

994.  Accidental  death  of  an  assured,  re- 
sulting from  taking  poison  to  frighten  liis 
wife  into  giving  him  money,  is  not  within  the 
provision  of  the  policy  that  it  does  not  in- 
clude assurance  against  self-destruction  or 
suicide.  Courtemanche  v.  Indeprndent  Or- 
der of  Foresters.  1,30  :\rieh.  .30,  98  X.  W.  749. 

04 :  008 

995.  Negligence  of  an  a-snved.  resulting  in 
his  death,  is  not  A\it!iin  the  ju-m-ision  of  a 
life  insurance  policy  tliat  it  doo  not  incliule 
assurance  against  sell'-dostnict  imi  or  suiriiic. 

Id. 

996.  A    stipulation    iiiiuinst     lialiilily     for 


death  from  suicide,  sane  or  insane,  does  not 
defeat  recovery  on  a  policy  of  insurance, 
although  the  insured  died  from  an  overdose 
of  morphine,  taken  by  himself,  where  the 
company  fails  to  establish  by  a  preponder- 
ance of  the  evidence  that  the  self-destruc- 
tion was  intentional.  Brown  v.  Sun  Life 
Ins.  Co.  (Tenn.  Ch.)  57  S.  W.  415,       51:  252 

997.  A  finding  of  suicide  implies  the  inten- 
tional act  of  a  sano  person.  Sliipman  v.  Pro- 
tected Home  Circle,  174  N.  Y.  398,  67  N.  E. 
83,  03:  347 

998.  A  condition  in  a  life  insurance  policy, 
that  if  the  insured  should  die  by  suicide, 
sane  or  insane,  within  three  years  from  the 
date  of  the  policy,  the  liability  of  the  com- 
pany should  be  limited  to  the  amount  of  the 
premiums  paid,  is  valid;  and  it  is  no  an- 
swer to  such  a  stipulation  that  the  insured 
was  insane,  or  unconscious  of  the  moral  and 
physical  consequences  of  the  act  which 
caused  death.  Scherar  v.  Prudential  Ins.  Co. 
63  Neb.  530,  88  N.  W.  687,  56:  611 

3.  Under  Accident  or  Health  Policies. 

o.  Accidental  Injuries  Generally. 

Review  of  Finding  as  to,  see  Appeal  and 

Error,  788. 
Presumption  and  Burden  of  Proof  as  to,  see 

Evidence,  240,  431-440. 
Evidence  as  to,  see  Evidence,  951. 
Sufficiency  of  Proof  of  Death  by  Drowning, 

see  Evidence,  2218. 
Pleading  as  to,  see  Pleading,  97. 
Allegations  as  to  Ptomaine  Poisoning,  see 

Pleading,  528. 
Question  for  Jury  as  to,  see  Trial,  116,  117, 

126. 
Instruction  as  to  Burden  of  Proving  Cause 

of  Death,  see  Trial,  801. 
See  also  Carriers,  314;  Police,  2. 
For  Editorial  Notes,  see  infra,   IX.   §§   50, 

51. 

999.  Death  resulting  from  a  ruptured  ar- 
tery was  not  accidental,  when  it  occurred 
while  one  was  reaching  over  a  chair  to 
close  window  shutters,  and  he  did  not  fall, 
slip,  or  lose  his  balance,  and  in  fact  nothing 
was  done  or  occurred  which  he  had  not 
foreseen  and  planned,  excepting  the  rupttire 
of  the  artery.  Feder  v.  Iowa  State  Travel- 
ing Men's  Asso.  107  Iowa,  538,  78  N.  W.  252, 

43:  693 

1000.  An  abrasion  of  the  skin  of  a  toe, 
unexpectedly  caused,  without  design,  by  un- 
foreseen, unusual,  and  imexpected  friction 
in  the  act  of  wearing  a  new  shoe,  is  an  acci- 
dental injury  within  the  meaning  of  an  in- 
surance policy.  Western  Commercial  Trav- 
elers' Asso.  V.  Smith,  29  C.  C.  A.  223,  56  U. 
S.  App.  393,  So  Fed.  401,  40:  653 

1001.  Blood  poisoning  caused  by  an  acci- 
dent, and  which  is  a  mere  link  in  the  chain 
of  causation  between  the  accident  and  the 
death  which  it  produces,  is  not  an  interven- 
ing and  independent  cause  of  death  which 
will  prevent  liability  on  insurance  against 
accident.  *  Id. 

KXV2.  Death  caused  by  blood  poisoning  re- 
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ceived  thiatijh  a  slight  wound  on  the  hand 
is  the  result  of  an  accidental  injury,  within 
the  meaning  of  j».n  accident  insurance  policj', 
whether  the  poison  was  introduced  into  the 
wound  by  the  instrument  which  inflicted  it 
or  from  other  sources.  Delaney  v.  Modern 
Accident  Club,  121  Iowa,  528,  97  N.  W.  91, 

63:603 

1003.  Drowning  is  the  moving,  sole,  and 
proximate  cause  of  death  resulting  from 
falling  into  water,  within  the  meaning  of  an 
insurance  policy,  although  the  fall  may  have 
been  due  to  disease.  Manufacturers'  Acci. 
Indemnity  Co.  v.  Dorgan,  16  U.  S.  App.  290, 
7  C.  C.  A.  581,  58  Fed.  945,  22:  620 

1004.  --iccidental  death  by  drowning  is 
Caused  indirectly  by  disease  within  the 
meaning  of  an  exception  to  an  insurance 
policy  Against  death  caused  directly  or  in- 
directly by  disease,  if  drowning  ensues  upon 
A  fall  into  the  water  which  is  caused  by 
disease.  Id. 

1005.  The  fact  that  an  accident  ruptured  a 
kidney  because  of  its  cancerous  condition 
does  not  prevent  the  accident  from  being  the 
cause  of  the  ensuing  death  of  the  injured 
person,  "independent  of  all  other  causes," 
within  the  meaning  of  a  policy  of  accident 
insurance  held  by  him.  Fetter  v.  Fidelity 
&  C.  Co.  174  Mo.  256,  73  S.  W.  592, 

61 :  459 

1006.  An  accidental  fall  causing  peritonitis 
which  results  in  death  will  render  the  in- 
surer liable  under  an  accident  insurance  pol- 
icy limiting  the  insurer's  liability  to  cases 
where  an  injurj'  is  the  proximate  cause  of 
death,  even  although  by  reason  of  a  former 
attack  of  the  disease  the  deceased  was  very 
liable  to  a  recurrence  of  it.  Freeman  v.  Mer- 
cantile Mut.  Acci.  Asso.  156  Mass.  351,  30 
X.  E.  1013,  17:  753 

1007.  Death  caused  by  hernia  produced  by 
a  sudden  and  accidental  strain  is  not  within 
a  clause  exempting  an  insurer  from  liability 
for  "injuries  or  death  resulting  from  or 
caiised  directly  or  indirectly,  wliolly  or  in 
part,  by  disease  or  bodily  infirmity,  hernia 
.  .  .  rupture."  etc.  Atlanta  Acci.  Asso. 
V.  Alexander.  104  Ga.  709,  30  S.  E.  939, 

42:  188 
IWtS.  A  prima  facie  case  for  recovery  on 
an  accident  insurance  policy  is  shown  by 
proof  that  insured  died  of  hemorrhage  re- 
sulting from  an  accidental  fall,  without  the 
necessity  of  proving  the  absence  of  any  of 
the  excepted  causes  in  the  policv.  Fetter 
V.  Fidelitv  &  C.  Co.  174  Mo.  2.56.  "73  S.  W. 
592.  ■  61 :  459 

1009.  A  Potfs  fracture,  consisting  of  the 
breaking  of  one  bone  of  the  lower  leg  be- 
tween the  knee  and  the  ankle  joint,  and  a 
severance  of  the  malleolus  process  of  the 
otlier  one  so  a>  to  effect  a  complete  solu- 
tion <>i  the  continuity  of  both  bones,  is  not 
covered  by  a  policy  providing  indemnity  in 
case  oi  the  breaking  of  the  shafts  of  both 
bones  l>et\veen  the  knee  and  ankle  joints. 
Peterson  ^■.  ModiM'n  ]'>iotherhrioi!  of  Ameri- 
ca, 126  Iowa,  502.  101  X.  W.  2-!'.>.         07:  0:'.l 


b.  Intentional  Injuries. 

See  also  infra,  1085. 

For  Editorial  Xotes,  S€e  infra,  IX.  §  51. 

1010.  Intentional  killing  by  a  third  person, 
of  an  insured  person  without  the  latter'a 
connivance  or  foreknowledge,  is  an  accident 
within  the  meaning  of  an  accident  insur- 
ance policv.  American  Acci.  Co.  v.  Carson, 
99  Ky.  441,  36  S.  W.  169,  34:  301 

1011.  The  omission  of  the  word  "death" 
from  a  clause  in  an  accident  policy  provid- 
ing that  it  shall  not  "extend  to  or  cover  in- 
tentional injuries  inflicted"  by  "any  other 
person,"  when  it  is  used  in  other  excepting 
clauses  immediately  contiguous,  will  make 
the  insurer  liable  in  case  of  the  murder  of 
the  insured.  Id. 

1012.  "Intentional  injuries  inflicted  by  the 
insured  or  any  other  person,"  for  which  the 
insurer  is  exempted  from  liability  by  the 
terms  of  an  accident  policy,  cannot  be  re- 
stricted to  injuries  inflicted  by  the  insured 
or  through  his  procurement  or  consent;  and 
the  insurer  is  not  liable  for  the  death  of  the 
insured  resulting  from  intentional  injury  in- 
flicted by  another  person.  Travelers  Ins. 
Co.  v.  McCarthy,  15  Colo.  351,  25  Pac.  713. 

11:  297 

1013.  An  insurance  company  is  not  liable 
on  an  accident  insurance  policy  which  pro- 
vides that  the  company  shall  not  be  respon- 
sible thereon  for  death  or  injury  caused  by 
"intentional  injuries  inflicted  by  the  in- 
sured or  any  other  person,"  where  the  in- 
sured, while  lawfullj-  engaged  in  his  ordi- 
nary business,  is  intentionally  shot  and 
killed  by  a  third  person  without  provocation. 
Fischer  v.  Travelers'  Ins.  Co.  77  Cal.  246,  19 
Pac.  425,  1:  572 

1014.  Failure  of  police  officers  having 
charge  of  the  holder  of  an  accident  insur- 
ance policy,  to  protect  him  from  assaults  by 
other  persons,  will  not  take  his  killing  by 
them  out  of  a  provision  in  the  policy  that 
no  recovery  can  be  had  upon  it  in  case  of 
death  from  intentional  injuries  inflicted  by 
insured  or  any  other  person.  Jarnagin  v. 
Travelers'  Protective  Asso.  133  Fed.  892. 

68 :  499 

1015.  In  the  absence  of  evidence  of  a 
crime,  the  jury  are  not  required  to  find  that 
an  insured  person  found  dead  with  a  pistol 
wound  in  his  head  came  to  his  death  by  the 
intentional  act  of  another,  so  as  to  take  the 
case  out  of  the  provisions  of  a  policy  in- 
suring against  death  bv  accident.  ^F^tna  L. 
Ins.  Co.  V.  Milwa.rd,  26  Ky.  L.  Rep.  589, 
82  S.  W.  304,  68 :  285 

c.  External,  Violent,  and  Accidental  ^Means. 

Sufficiencv    of    Proof    as    to,    see    Evidence, 

2217.' 
Question   for  Jury   as  to,  see  Trial,   114. 
See  also  infra.  1037. 
For  Editorial  Xotes,  see  infra.  IX.  §  50. 

1016.  The  means  which  cause  the  injury 
only,  and  not  the  injury  itself,  are  referred 
to  bv  the  chiuse  of  an  accident  insurance 
policy   providing  that   the  insurer's   liability 
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shall  attach  only  when  the  injury  is  through 
"external,  violent,  and  accidental  means." 
American  Acci.  Co.  v.  Reigart,  94  Ky.  547, 
23  S.  W.  191,  21:  651 

1017.  Death  caused  by  accidental  drowning 
is  death  from  "external,  violent,  and  acci- 
dental means,"  within  the  meaning  of  au 
accident  policy.  United  States  Mut.  Acci. 
Asso.  V.  Hubbell,  5Q  Ohio  St.  516,  47  N.  E. 
544,  40:  453 

1018.  Death  by  hanging  at  tbe  hands  of  a 
mob  is  an  accident  within  the  meaning  of  a 
policy  against  injuries  through  "external, 
violent,  and  accidental  means."  Fidelity  & 
C.  Co.  V.  Johnson,  72  Miss.  333,  17  So.  2, 

30:  206 

1019.  Death  caused  by  choking  on  food 
which,  in  an  attempt  to  swallow  it,  acci- 
dentally passes  into  the  windpipe,  is  covered 
by  an  accident  insurance  policy  which  pi-o- 
vides  that  the  insurer's  liability  shall  only 
attach  when  the  injury  is  through  "external, 
violent,  and  accidental  means."  American 
Acci.  Co.  V.  Reigart,  94  Ky.  547,  23  S.  W.  191, 

21:  651 

1020.  "External,  violent,  and  accidental 
means,"  within  the  meaning  of  an  accident 
insurance  policy,  includes  gas  in  the  atmos- 
phere, which  causes  the  death  of  a  person 
who  breathes  it  while  asleep.  Paul  v.  Trav- 
elers' Ins.  Co.   112  N.  Y.  472,  20  N.  E.  347, 

3:  443 

1021.  Death  from  asphj'xia  occasioned  by 
deadly  gas  in  a  shallow  well  into  which  one 
descends  to  fix  a  pump  is  caused  by  exter- 
nal, violent,  and  accidental  means.  Pickett 
V.  Pacific  Mut.  L.  Ins.  Co.  144  Pa.  79,  22 
Atl.  871,  13:  661 

1022.  Sunstroke  or  heat  prostration  is  not 
a  bodily  injury  "sustained  through  exter- 
nal, violent,  and  accidental  means,"  within 
the  meaning  of  an  insurance  policy  covering 
such  injuries,  but  expressly  excluding  liabil- 
itv  for  "any  disease  or  bodilv  infirmity." 
Dozier  v.  Fidelity  &  C.  Co.  46  "Fed.  446. 

13:  114 

1023.  Death  caused  by  the  cutting  of  his 
own  throat  by  an  assured  person  while  in- 
sane, without  knowing  the  result  of  his  act 
and  without  intending  thereb\'  to  kill  him- 
self, will  constitute  "death  by  external,  vio- 
lent, and  accidental  means,"  within  the 
terms  of  a  policy  providing  that  death  must 
be  occasioned  by  such  means  to  justify  a 
recovery  under  the  policy.  Blaekstone  v. 
Standard  L.  &  A.  Ins.  Co!^  74  Mich.  592.  42 
X.  W.  1.56,  3:  486 

1024.  Death  resulting  from  malignant 
pustule  cau>ed  by  contact  with  putrid  ani- 
mal matter  containing  bacteria  of  the  kind 
known  as  "bacilli  anthrax"  is  death  from 
disease,  and  not  from  accidental  means, 
within  the  meaning  of  a  polir-y  insuring 
again-t  death  from  external.  \  idleiit.  and  ac- 
cidental means,  and  \\liii-li  is  not  to  cover 
fieatli  can-ed  liv  (li-ea~e.  Siedmaii  v.  Tnited 
States  Mut.  .Acei.  As^o.  ]-2:',  X.  Y.  304.  2.1 
X.  E.  3!}n,  9:  GIT 

102-3.   Death      produced      liy      accidentally 
f'-rinkinL''  pei-on  i<  wiihin  tli''  ti^rin^  ot  a  p("il-  | 
:.y  against   death  oci-a-ioned  hy   violent   and 


accidental  means.     Healey  v.  Mutual  Acd^ 
Asso.  133  111.  556,  25  N.  E.  52,  9:  371 

1026.  A  dilation  of  the  heart  accompanied 
by  deathly  paleness,  coldness  of  extremities,, 
and  cold  perspiration  on  face  and  hands, 
which  results  in  death  in  a  few  weeks,  and 
is  caused  by  a  heavy  lift,  is  within  the  terms 
of  a  poiicy  insuring  against  the  effects  of 
bodily  injury  "caused  solely  by  external,  vi- 
olent, and  accidental  means."  Horsfall  v. 
Pacific  Mut.  L.  Ins.  Co.  32  Wash.  132,  72  Pac. 
1028,  63:425- 

d.  External  or  Visible  Mark. 

For  Editorial  Xotes,  see  infra,  IX.  §  50. 

1027.  A  provision  that  death  "from  acci-' 
dent«  that  shall  bear  no  external  and  visible- 
marks"  is  not  insured  against  by  a  life  in- 
surance policy  means  that  there  must  be  ex- 
ternal and  visible  evidence  tliat  death  was 
accidental,  and  does  not  exclude  liability  for 
death  caused  by  accidentally  and  involun- 
tarily breathing  illuminating  gas  while 
asleep.  Menneiley  v.  Emplovers'  Liability 
Assur.  Corp.  148  N.  Y.  596,  43  N.  E.  54, 

31:  686- 

1028.  Deathly  paleness,  cold  extremities, 
and  cold  perspiration  on  hands  and  face,  and 
the  permanent  change  oi  color  on  the  follow- 
ing day  from  a  ruddy  hue  to  a  bluish  gray, 
as  the  result  of  the  dilation  of  the  heart  due 
to  a  heavy  lift,  constitute  a  visible  external 
mark,  within  the  meaning  of  a  policy  in- 
suring against  injuries,  but  which  provides 
that  it  does  not  cover  injuries  where  there 
are  no  visible  external  marks  upon  the  body 
produced  at  the  time  of  and  by  the  accident. 
Horsfall  v.  Pacific  Mut.  L.  Ins.  Co.  32  Wash. 
152,  72  Pac.  102«,  63 :  425- 

1029.  The  provision  in  an  accident  insur- 
ance policy  which  covers  a  weekly  indemnity 
for  injuries  not  resulting  in  death,  as  well 
as  a  payment  in  case  of  death, — that  the  in- 
surance "shall  not  extend  to  any  bodily  in- 
jury of  which  there  shall  be  no  external  and 
visible  sign  upon  the  body," — has  reference 
to  a  claim  made  for  weekly  indemnity,  and 
not  an  injurv  resulting  in  death.  Paul  v. 
Travelers'  Ins.  Co.  112  X.  Y.  472,  20  X.  E. 
347,  3 :  443 

e.  Things  Taken,  Administered,  Ab,sorbed,  or 
Inhaled. 

See  also  supra,  1001,  1002,  1020.  1021,  1025^ 

1027. 
For  Editorial  Notes,  see  infra,  IX.  §  50. 

1030.  A  provision  that  death  "from  any- 
thing accidentally  taken,  administered,  or 
inhaled"  is  not  insured  against,  applies  only 
where  something  has  been  voluntarily  and 
intentionally  although  mistakenly  taken,  ad- 
ministered, or  inhaled.  Menneiley  v.  Em- 
plovers'  Liabilitv  Assur.  Corp.  148  X.  Y. 
5!t(;.  4.3  X.  !•:.  .h"  31:  686 

1031.  I'he  words  "absorbed  or  inhaled,"  in 
tlie  pro\i-ion  of  an  accident  insurance  policy 
tliat  it  does  not  cover  injuries  from  any- 
tliing  accidentally  or  otherwise  absorbed  or 
inlialed.  implies  a  voluntary  and  intelligent 
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act  as  distinguished  from  an  involuntary 
and  unconscious  act.  Fidelity  &  C.  Co.  v. 
Waterman,   161  111.  632,  44  N.  E.  283, 

32 :  654 

1032.  The  word  "absorbed,"  in  a  provision 
-of  an  accident  insurance  policy  that  it  does 
not  cover  injuries  from  poison  or  anjthing 
accidentally  or  otherwise  absorbed  or  in- 
haled, refers  only  to  the  process  of  absorp- 
tion by  sucking  up  or  imbibing  through  the 
pores  of  the  body.  Id. 

1033.  The  words  "inhaling  gas,"  in  a  pro- 
vision describing  causes  of  death  against 
which  a  policy  does  not  insure,  apply  only 
to  cases  where  gas  is  inhaled  intentionally, 
voluntarily,  and  consciously.  Menneiley  v. 
Employers'  Liability  Assur.  Corp.  148  N.  Y. 
596,  43' N.  E.  54,  31:  68(3 

1034.  "Inhalation  of  gas"  causing  death, 
within  the  meaning  of  a  clause  exempting  an 
insurer  from  liability,  does  not  include  the 
involuntary  inhaling  of  deadly  gas  in  a  well 
where  its  presence  is  unsuspected.  Pickett 
V.  Pacific  Mut.  L.  Ins.  Co.  144  Pa.  79,  22  Atl. 
«71,  13:661 

1035.  JiTi  exemption  from  liability  for 
death  from  "inhaling  of  gas,"  in  the  clause 
■of  an  accident  insurance  policy  declaring  that 
no  liability  shall  exist  where  the  injury  is 
caused  "by  the  taking  of  poison,  taking  of 
poisonous  substances,  or  by  the  inhaling  of 
gas,  or  by  any  surgical  operation  or  medi- 
cal treatment." — must  be  construed,  in  the 
light  of  the  context,  to  mean  a  voluntary 
and  intelligent  act  of  the  insured,  and  not 
an  involuntary  and  unconscious  act,  and 
does  not  exempt  the  company  from  liability 
for  an  accidental  death  by  inhaling  air  filled 
with  illuminating  gas,  while  asleep.  Paul 
V.  Travelers'  Ins.  Co.  112  N.  Y.  472,  20  N.  E. 
Ml,  3 :  443 

1036.  Death  from  asphyxiation  by  il- 
luminating gas  while  the  insured  was  asleep 
is  not  within  a  clause  of  an  accident  insur- 
ance policy  providing  that  the  insurance  does 
not  cover  "injuries,  fatal  or  otherwise,  re- 
•sulting  from  poison  or  anything  accidentally 
or  otherwise  taken,  administered,  absorbed, 
or  inhaled."  Fidelity  &  C.  Co.  v.  Waterman, 
161  111.  632,  44  N.  E'.  283,  32:  654 

1037.  Death  caused  by  unconsciously  and 
unintentionally  inhaling  gas  while  asleep  is 
within  an  accident  policy  against  injuries 
"through  external,  violent,  and  accidental 
means,"  and  is  not  within  an  exception  of 
^'injuries,  fatal  or  otherwise,  resulting  from 
poison  or  anything  accidentally  or  otherwise 
taken,  administered,  absorbed,  or  inhaled." 
Fidelity  &  C.  Co.  v.  Loewenstein,  38  C.  C.  A. 
29,  97  Fed.  17,  46:450 

1038.  Blood  poisoning  by  germs  in  cotton 
placed  on  a  person's  mouth  with  her  consent, 
by  a  dentist  to  stop  the  flow  of  blood  after 
extracting  a  t-ooth.  creates  no  liability  on  an 
accident  policy  which  has  a  condition  against 
liability  for  injuries  "from  poison  or  any- 
thing accidentally  or  otherwise  taken,  ad- 
ministered, absorbed,  or  inhaled."  notwith- 
standing the  fact  that  the  germs  were  not 
known  to  exist  in  the  cotton,  since  they 
■were  voluntarily,  thouirh  accidentally,  intro- 


duced into  the  system.    Kasten  v.  Interstate 
Casualty  Co.  99* Wis.  73,  74  X.  W.  534. 

40:  651 

1039.  Death  caused  by  accidentally  eating 
spoiled  oysters  is  within  a  clause  in  an  ac- 
cident insurance  policy  providing  that  the 
policy  does  not  cover  injuries  resulting  from 
poison,  or  anything  accidental!}' or  otherwise 
taken  or  absorbed.  Maryland  Casualty  Co. 
V.  Hudgins  (Tex.)   72  S.  "W.  1047,       64:  349 

1040.  No  recovery  can  be  had  for  injury 
resulting  from  inflammation  of  the  eyes  in 
consequence  of  acccidentally  coming  in  con- 
tact with  poison  ivy,  whereby  the  irritating 
poison  was  absorbed  into  the  eye,  under  a 
policy  of  insurance  against  the  effects  of 
bodily  injury  caused  solely  by  external,  vio- 
lent, and  accidental  means,  wherein  it  is  pro- 
vided that  the  insurance  does  not  cover  in- 
jury, fatal  or  nonfatal,  resulting  from  any 
poison  or  infection,  or  from  anything  acci- 
dentally or  otherwise  taken,  administered, 
absorbed,  or  inhaled.  Preferred  Acci.  Tns. 
Co.  y.  Robinson,  45  Fla.  525,  33  So.  1005, 

61:  145 

f.  Increased  Hazard;    Voluntary   Exposure. 
(1)  In  General;    Overexertion. 

Waiver,  see  supra,  818,  841. 
Burden  of  Proof  as  to,  see  Evidence,  577. 
Sufficiency  of  Proof  of,  see  Evidence,  2268. 
For  Editorial  Notes,  see  infra,  IX.  §§  48,  50, 
52. 

1041.  One  must  act  with  gross  or  wanton 
negligence  to  make,  his  act  a  voluntary  ex- 
posure to  unnecessary  danger,  within  the 
provision  in  an  accident  insurance  policy. 
Johnson  v.  London  Guarantee  &  A.  Co.  115 
Mich.  86,  72  XL  W.  1115,  40:  440 

1042.  A  voluntary  exposure  to  unnecessary 
danger  within  the  meaning  of  an  insurance 
policy  does  not  mean  simply  a  voluntary 
performance  of  the  act  which  results  in  in- 
jury, but  also  that  it  is  performed  with  a 
consciousness  of  the  danger,  or  that  the  dan- 
ger is  so  apparent  that  a  man  of  ordinary 
intelligence  would,  under  the  circumstances, 
necessarily  know  it.  Fidelity  &  C.  Co.  v. 
Sittig,  181  111.  Ill,  54  XL  E.  903,  48:  359 

1043.  The  words  "voluntary  exposure  to 
unnecessary  danger"  do  not  embrace  every 
exposure  that  an  insured  person  might  have 
avoided  by  the  exercise  of  due  care,  but  re- 
late to  dangers  of  a  substantial  character, 
which  he  knew  and  to  which  he  purposely 
and  consciously  exposed  himself,  intending 
at  the  time  to  assume  all  the  risks.  United 
States  Mut.  Acci.  Asso.  v.  Hubbell.  56  Ohio 
St.  516,  47  XL  E.  544,  40:  453 

1044.  The  words  "voluntary  exposure," 
■'unnecessary  danger."  and  "hazardous  ad- 
venture." within  the  meaning  of  an  insur- 
ance policy,  do  not  include  such  exposure  as 
is  incident  to  the  ordinary  habits  and  cus- 
toms of  life,  but  refer  to  something  beyond 
the  ordinary, — such  as  wanton  or  gross  care- 
lessness. Manufacturers'  Acci.  Indemnity 
Co.  V.  Dorgan.  10  U.  S.  App.  290,  7  C.  C.  A. 
581,  58  I'ed.  945,  22:  620 
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1045.  The  death  of  a  person  who  is  shot 
by  one  who  is  trying  to  eject  by  force  from  a 
hotel  office  is  a  death  by  accident,  and  not  a 
risk  voluntarily  assumed,  where  he  makes 
the  attempt  without  knowing  that  the  other 
person  iS'  armed.  Lovelace  v.  Travelers'  Pro- 
tective Asso.  126  Mo.  104,  28  S.  W.  877, 

30:  209 

1046.  The  owner  of  a  farm  does  uot  volun- 
tarily expose  himself  to  unnecessary  danger 
within  the  provisions  of  an  accident  insur- 
ance policy,  by  attempting  to  drive  a  bull 
from  a  calf  pasture  into  which  it  has  broken 
if  he  does  not  believe,  and  has  no  reason  to 
believe,  that  there  is  any  danger  to  himself 
ir.  so  doing.  Johnson  v.  Londoi<  Guarantee 
&  A.  Co.   115  Mich.  86,  72  N.  W.  1115, 

40 :  440 

1047.  An  attempt  to  cross  a  slough  in  a 
public  road,  made  by  a  traveling  salesman 
who  has  regularly  crossed  it  twice  a  year 
for  thirteen  years,  and  who,  acting  on  his 
own  judgment  based  on  his  previous  knowl- 
edge and  the  appearance  of  the  place,  togeth- 
er with  the  opinions  of  others,  concludes  that 
there  is  no  danger  to  his  life  in  making  the 
attempt, — is  not  a  voluntary  exposure  to 
unnecessary  danger  within  the  meaning  of 
an  accident  insurance  policy.  United  States 
Mut.  Aoci.  Asso.  v.  Hubbell,  36  Ohio  St. 
516,  47  N.  E.  544,  40:  453 

1048.  Voluntary  exposure  to  unnecessary 
danger  within  the  meaning  of  an  insurance 
policy  is  made  by  attempting  to  cross  a 
bridge  15  feet  high,  upon  ties  from  10  to  12 
inches  apart,  with  no  walk  or  planking  of 
any  kind  or  any  railing,  on  a  dark  night, 
when  a  platform  or  walk  extends  the  whole 
length  of  the  bridge  on  the  opposite  side, 
witli  a  fence  railing  to  protect  persons  from 
falling  off.  Follis  v.  United  States  Mut. 
Acci.  Asso.  94  Iowa,  435.  62  N.  W.  807, 

28:  78 

1049.  Voluntary  exposure  to  unnecessary 
daiiger.  within  the  meaning  of  an  accident 
insurance  policy,  is  not  shown  by  the  facts 
that  the  insured,  without  knowing  that  a 
train  was  due,  sat  on  a  bag  on  a  railroad 
track  at  a  highway  crossing,  and  upon  be- 
ing warned  of  the  approach  of  a  train,  start- 
ed away,  but  turned  back  for  the  bag,  and 
was  stnick  before  he  could  get  awav.  Fi- 
delity &  C.  Co.  V.  Chambers,  93  Va.  138,  24 
S.  K.  896,  40:  432 

1050.  A  man  is  not  guilty  of  voluntary 
ex])05ure  to  unnecessary  danger  within  t.(ie 
meaning  of  a  fxilicy,  becau-sc  he  runs  towards 
an  approaching  train  which  does  not  stop 
thore,  to  get  the  mail,  and  «tiiml)lps  and 
falls  down  a  bank  against  the  engine.  Eq- 
uitable Acci.  Ins.  Co.  V.  Oslmrn.  00  Ala.  201. 
9  Sd.  -8(10.  13:  207 
Overexertion. 

Set'  also  supra.  099.   ]()2i\.  li!28. 

1051.  One  ^v]ln  .-.iisjifct-  that  hoavy  dumb- 
bells  to    bo    ii^f'd    by    an    atlilcto    are   inider 
weight,   ami.   with    a    view   ni    ]iv<Aec\\u<x  his 
Cfinipaiiy    and     the    piildic     I'rriiii    imp  i-ture.  I 
attfm]i<s  in  lift  one  nf  'iifin.  and  i>   iiijuied 
'licrrdiy.  is   not    prerltul-'d   frn)ii   (daimiiig  in-  I 
dfiniiity    frf'in    an    aor-idrnt    in-urance    com-  ' 
y>ar,y    under  a   ]iC'Iiey    furlddding  miiioces-ary 


lifting  and  voluntary  overexertion.  Rustin 
V.  Standard  L.  &  Acci.  Ins.  Co.  58  Neb.  792, 
79  N.  W.  712,  46:253 

1052.  "Voluntary  overexertion,"  within  the 
meaning  of  a  stipulation  in  an  accident  in- 
sumnce  policy  exempting  the  company  from 
liability,  means  conscious  and  intentional 
overexertion  or  a  reckless  disregard  of  con- 
sequences likely  to  ensue  from  great  physi- 
cal effort.  Id. 

(2)  Risks  of  Occupation  or  Employment. 

See   also   supra,   VI.   b,   2,   b;    infra.    1125- 

1128. 
For  Editorial  Notes,  see  infra,  IX.  §  48. 

1053.  The  mere  act  of  cleaning  a  gun  not 
known  to  be  loaded  is  not  voluntary  exposure 
to  unnecessary  danger,  within  the  meaning^ 
of  an  exemption  clause  in  an  accident  in- 
surance policy,  where  an  accident  results 
from  an  unknown  defect  in  the  gun.  Miller 
V.  American  Mut.  Acci.  Ins.  Co.  92  Tenn.  167, 
21  S.  W.  39,  20:  765 

1054.  Attempting  to  scale  a  bank  with  a 
loaded  gun  in  hand  is  not  a  voluntary  ex- 
posure to  imnecessary  danger  within  the 
meaning  of  an  accident  insurance  policy. 
Cornwell  v.  Fraternal  Acci.  Asso.  6  N.  D. 
201,  69  N.  W.  191,  40:437 

1055.  Hunting  for  game  with  a  loaded  gun 
is  not  a  voluntary  exposure  to  unnecessary 
danger  within  the  meaning  of  an  accident 
insurance  policy  excluding  injuries  sustained 
by  reason  of  such  exposure.  Id. 

1056.  Steeple-chase  riding  by  one  who 
gives  his  occupation  as  a  cotton  merchant  is 
voluntary  exposure  to  unnecessary  danger, 
within  the  meaning  of  an  accident  insurance 
policy  exempting  the  insurer  from  liability 
for  injuries  resulting  from  such  exposure. 
Smith  V.  ^tna  Life  Ins.  Co.  185  Mass.  74, 
69  X.  E.  1059,  64:  117 

1057.  A^Tiere  a  hardware  merchant  insured 
in  an  accident  association  was  accidentally 
killed  while  hunting,  for  recreation,  his 
widow,  the  beneficiary  named  in  his  policy, 
is  not  prevented  from  recovering  the  full 
amoimt  of  the  insurance  by  reason  of  a 
by-law  of  the  association  and  a  clause  in 
the  policy  to  the  effect  that  when  any  mem- 
ber is  fatally  injuretl  while  engaged  tempo- 
rarily in  any  act  or  occupation  more  hazard- 
ous than  the  one  in  which  he  was  accepted, 
the  amount  to  be  paid  shall  be  equal  to  the 
rate  of  the  occupation  in  which  he  was  en- 
gaged when  receiving  the  injury,  although 
the  amount  to  be  paid  in  the  case  of  a  hunt- 
er is  less,  according  to  the  by-laws,  than  in 
the  case  of  a  hardware  merchant.  Union 
Mut.  Acci.  Asso.  v.  Frohard,  134  111.  228, 
2.5  X.  E.  642,  10:  383 

1058.  A  person  insured  against  accidents 
as  a  bnrlior  and  restaurant  keeper  is  not, 
while  engaged  in  hunting  rabbits  merely  as 
an  incident  of  his  daily  life,  and  not  for 
hire  or  profit,  following  a  more  hazardous 
employment,  within  provisions  in  the  policy 
restricting  the  liability  of  the  insurer.  \\"i\- 
dev  Casualty  Co.  v.  Shcppard,  61  Kan.  351, 
.59'Pac.  651,'  47:  650 
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1059.  The  word  "occupation,"  in  by-laws 
of  an  accident  association,  has  reference  to 
the  vocation,  profession,  or  trade  in  which 
the  assured  is  engaged  for  hire  or  profit, 
and  does  not  preclude  him  from  engaging  in 
mere  acts  of  exercise,  diversion,  or  recrea- 
tion. Union  Mut.  Acci.  Asso.  v.  Frohard, 
134  111.  228,  25  N.  E.  642,  10:  383 

1060.  When  the  classifications  of  hazards 
made  in  the  by-laws  of  an  accident  associa- 
tion is  predicated  only  upon  occupations, 
and  not  in  respect  to  acts,  the  case  is  not 
different  from  what  it  would  be  if  the  word 
"act"  were  not  found  in  the  contract.        Id. 

1061.  A  bank  cashier  does  not  as  matter 
of  law  lose  his  right  to  recover  upon  an  ac- 
cident insurance  policy  providing  that  it 
shall  be  wholly  void  as  to  all  accidents  oc- 
curring while  he  is  engaged  in  anj'  profes- 
sion, employment,  or  exposure  not  rated  as 
a  preferred  occupation,  by  sawing  off  blocks 
from  a  board  for  his  own  use.  Hess  v. 
Preferred  Masonic  Mut.  Acci.  Asso,  112  Mich. 
196,  70  N.  W.  460.  40:  444 

1062.  The  use  of  a  buzz  saw  by  a  bank 
cashier  insured  against  accidents  by  a  pol- 
icy providing  that  it  shall  be  void  as  to  all 
accidents  occurring  while  he  is  engaged  in 
any  profession,  employment,  or  exposure  not 
rated  a  preferred  occupation,  will  not  pre- 
vent recovery  for  an  accident  caused  by  his 
slipping  and  falling  against  the  saw  after  he 
has  ceased  to  use  it.  Id. 

1063.  One  insured  as  a  grocer's  secretary 
and  treasurer  in  an  accident  insurance  com- 
pany whose  policy  providos  that  if  he  is  in- 
jured while  engaged  in  work  or  duty  classi- 
fied as  more  hazardous  than  the  occupation 
for  which  he  is  insured,  he  shall  recover  at 
the  rate  fixed  for  the  increased  hazard, — 
does  not,  as  matter  of  law,  change  his  occu- 
pation to  farming  by  returning  to  a  farm 
owned  by  him  less  than  a  week  after  his 
employment  as  such  secretary  and  treasurer 
ceases.  .Tohnson  v.  l^ondon  Guarantee  &  A. 
Co.  115  Mich.  86,  72  N.  W.  1115,  40:  440 

(3)   Intoxication. 

For  Editorial  Xotes,  see  infra,  IX.  §  48. 

1064.  That  an  insured  person  had  taken 
drinks  just  before  he  received  an  injury  will 
not,  if  he  was  not  drunk,  bring  him  within 
the  clause  of  the  policy  that  it  shall  not 
"cover  any  accidental  injury  which  may 
happen  to  me  while  under  the  influence  of 
intoxicating  drinks."  Fidelitv  &  C.  Co.  v. 
Chambers,  93  Va.  138,  24  S.  E."896,      40:  432 

(4)   Risks  of  Travel. 

See  also  infra,  1129-1131. 

For  Editorial  Notes,  see  infra,  IX.  §  ."0. 

Entering  or  leaving  public  conveyance. 

1065.  Leaving  a  car  while  in  niotiw:  is 
not  necessarily  "a  voluntary  exposure  to  un- 
necessary danger"'  which  will  defeat  a  rocdv- 
ery  on  a  policy  which  by  its  terms  is  avoid- 
ed by  such  exposure.  Badonfeld  v.  ]\rassa- 
chusetts  Mut.  Acci.  Asso.  154  ]\Iass.  77.  27 
N.  E.  769,  '  r.^:  2(;:5 


1066.  Jumping  in  the  dark  from  a  freight 
train  in  rapid  motion  on  which  one  is  riding 
without  permission  is  an  "exposure  tc  nv' 
necessary  danger,"  within  the  meaning  of  an 
exception  in  an  accident  insurance  policy 
which  does  not  contain  the  words  "volun- 
tary," "wantonly,"  "wilfully,"  or  any  equiv- 
alent words.  Shevlin  v.  American  Mut.  Acci. 
Asso.  94  Wis.  180,  68  N.  W.  866,  36:  52 

1067.  An  injury  caused  by  a  fall  from  the 
step  of  a  moving  train  is  covered  by  an  ac- 
cident insurance  policy  if  the  injured  per- 
son did  not  intend  to  alight,  but  inadvertent- 
ly did  so  by  attempting  to  descend  to  an- 
other step  which  he  erroneously  supposed 
was  below  the  one  on  which  he  was  stand- 
ing. Smith  V.  .'Etna  L.  Ins.  Co.  115  Iowa, 
217,  88  N.  W.  368,  56:271 

1068.  The  risk  of  getting  on  and  off  mov- 
ing trains  by  a  passenger  conductor  is  one 
that  is  incident  to  his  business,  and  such  as 
an  accident  insurance  policy  delivered  to 
him  is  intended  to  cover;  and  a  condition  in 
such  a  policy  against  accidents  in  attempt- 
ing to  enter  or  leave  a  moving  conveyance 
cannot  be  insisted  upon  by  the  insurer,  if 
action  is  brought  upon  a  contract  of  insur- 
ance made  by  the  application  and  its  accept- 
ance, and  not  on  the  contract  as  written  in 
the  policy.  Dailej^  v.  Preferred  Masonic 
Mut.  Acci.  Asso.  102  Mich.  289,  57  N.  W.  184, 
60  N.  W.  694,  26:  171 

1069.  The  attempt  of  a  traveling  salesman 
to  get  upon  a  train  which  is  already  in  mo- 
tion is  not,  as  matter  of  law,  a  voluntary  ex- 
posure to  unnecessary  danger,  within  the 
meaning  of  an  exception  in  an  insurance  pol- 
icv.  Fidelitv  &  C.  Co.  v.  Sittig,  181  111.  Ill, 
54  N.  E.  903,  .  48:  359 

1070.  An  attempt  to  board  a  train  of  cars 
running  at  8  or  10  miles  an  hour,  by  a 
3'oung,  strong,  and  active  man,  with  expe- 
rience as  a  "traveling  man"  in  boarding  and 
alighting  from  moving  cars,  is  an  exposure 
to  "obvious  risk  of  injury,"  within  the  mean- 
ing of  an  accident  insurance  policy  which 
excepts  the  insurer  from  liability  for  in- 
juries received  as  a  result  of  "voluntary  or 
unnecessary  exposure  to  danger,  or  to  ob- 
vious risk  of  injury;"  and,  when  made  mere- 
ly for  the  purpose  of  avoiding  the  delay  in- 
cident to  missing  the  train,  will  prevent  a 
recovery  against  the  insurer  for  injuries 
received  in  consequence  of  such  attempt. 
Small  V.  Travelers'  Protective  Asso.  118  Ga. 
900,  45  S.  E.  700,  63:  510 
Riding  on  car  platform  or  steps. 

1071.  A  temporary  occupation  of  the  plat- 
form of  a  car  by  a  passenger  for  a  necessary 
or  proper  purpose  is  not  a  "riding"  thereon, 
within  the  meaning  of  a  clause  in  an  acci- 
dent iwlicy  which  contains  a  condition 
against  riding  on  a  car  platform.  Standard 
T..  .t  A.  Ins.  Co.  V.  Thornton.  40  C.  C.  A. 
riG4,  100  Fed.  582,  49:  116 

1072.  Standing  on  the  steps  of  a  moving 
train  was  not,  as  a  matter  of  law.  "volun- 
tary exposure"  to  unnecessary  danger  with- 
in the  meaning  of  those  words  as  used  in  an 
aoeident  insurance  policy,  if  assured  did  not 
ap|iieeiate  that  by  ?o  doing  he  was  putting 
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life  or  limb  at  hazard.    Smith  v.  JEtna  Life 
Ins.  Co.  115  Iowa,  217,  88  N.  W.  368. 

56:  271 
Riding  on  other  than  passenger  car. 

1073.  Recovery  on  an  accident  insurance 
policy  upon  a  person  whose  occupation  is 
stated  as  "cattle  dealer  or  broker  visiting 
yards,"  the  duties  of  which  require  him  to 
ride  on  trains  of  cattle  cars  from  place  to 
place  in  the  freight  j'ards,  is  not  prevented 
by  the  fact  that  a  clause  in  the  policy  pro- 
vides that  it  shall  not  cover  accidents  re- 
ceived while  being  in  any  part  of  a  car  not 
provided  for  occupation  by  passengers. 
Richards  v.  Traveler's  Ins.  Co.  18  S.  D.  287, 
100  N.  W.  428,  67 :  175 

1074.  A  proviso  exempting  an  accident  in- 
surance company  from  liability  for  injuries 
to  a  person  "in  or  on  any  such  conveyance 
not  provided  for  the  transportation  ot  pas- 
sengers" does  not  include  injuries  received 
by  a  passenger  while  on  a  locomotive  of  a 
passenger  train  at  the  invitation  of  a  rail- 
road official.  Berliner  v.  Travelers'  Ins.  Co. 
121   Cal.  458,  53   Pac.  918,  41:407 

(5)  Violating  Law. 

See  also  supra,  979-982. 

For  Editorial   Notes,   see   infra,  IX.   §§   48, 
50. 

1075.  One  who  has  started  to  hunt  prairie 
chickens  with  a  loaded  gun  at  a  season  when 
it  is  unlawful  to  kill  them,  and  who  is  in- 
jured by  an  accidental  discharge  of  his  gun. 
as  he  is  climbing  a  bank,  is  not  engaged  in 
violation  of  law  within  the  exception  of  an 
accident  insurance  policv.  Comwell  v.  Fra- 
ternal Acci.  Asso.  6  N.  D.  201,  69  N.  W.  191, 

40:  437 

1076.  An  injury  received  by  slipping  on  the 
frozen  ground  while  returning  from  a  hunt- 
ing expedition  or  a  visit  of  pleasure  to  one 
in  an  adjoining  town,  on  Sunday,  is  within 
the  provisions  of  an  accident  insurance  policy 
exempting  the  insurer  from  liability  where 
the  violation  of  law  is  either  the  proximate 
or  remote  cause  or  condition  of  the  injury, 
under  statutes  prohibiting  hunting  and  trav- 
eling, except  from  necessity  or  charity,  on 
Sundav.  Duran  v.  Standard  L.  &  Acci.  Ins. 
Co.  63  Vt.  437,  22  Atl.  530,  13:  637 

1077.  Xo  recovery  can  be  had  on  a  policy 
of  life  insurance  in  case  death  is  caused  by 
voluntary  submission  to  an  illegal  operation 
performed  in  order  to  get  rid  of  an  illegiti- 
mate fcelus.  Wells  v.  New  England  Mut. 
L.  Ins.  Co.  IS'l  Pa.  207,  43  Atl.  126.     53:  327 

107S.  A  woman  who'  solicits  and  submits 
to  a  criminal  abortion  to  get  x'id  of  an  ille- 
gitimate foetus  violates  the  criminal  laws, 
within  the  meaning  of  a  clause  in  a  life  in- 
surance policy  exempting  the  company  from 
liabilii  V  for  deatli  caused  by  violation  of.  or 
attempcing  to  violate,  the  ci'iminal  law.     Id. 

1070.  A  clnnso  in  an  iiisui-aiico  ]X)Iicy  re- 
lieving the  insurer  fi-oni  liability  in  case 
death  is  caused  by  violation  of  any  criminal 
law  is  not  applicable  wliere  insiircd  was  shot 
while    attempting    in    good    faith    to    e-cape 


from  a  personal  difRculty,  although  he  had 
begun  it  by  assaulting  his  opponent  with  a 
weapon  capable  of  producing  great  bodily 
harm,  if  not  death.  Supreme  Lodge  K.  of 
P.  v.  Bradley,  73  Ark.  274,  83  S.  W.  1055. 

67:770 

(6)   Fighting. 

See  al»o  suprfc,  1079. 

1080.  Death  resulting  from  a  fight  volun- 
tarily engaged  in,  even  if  caused  by  a  shot 
fired  by  one  party  just  after  the  fight  had 
ceased  and  the  other  had  gone  a  few  feet 
away,  is  within  the  exception  of  an  accident 
insurance  policy  as  to  death  caused  by  fight- 
ing. It  makes  no  difference  in  such  a  case 
whether  the  slayer  was  sane  or  insane 
Gresham  v.  Equitable  L.  &  Acci.  Ins.  Co. 
87  Ga.  497,  13  S.  E.  752,  13:  838 

g.  Suicide. 

Presumption  as  to,  see  Evidence,  437,  440. 
See  also  supra,  VI.  b,  c. ;  1023. 
For  Editorial  Notes,  see  infra,  IX.   §§  53, 
54. 

1081.  In  order  to  work  a  forfeiture  on  the 
ground  of  self-destruction,  under  a  policy  of 
accident  insurance  providing  that  no  claim 
shall  be  made  when  death  is  caused  by  sui- 
cide, the  assured  must  have  had  sufficient 
mental  capacity,  not  only  to  understand  that 
the  act  will  destroy  his  life,  but  also  to  dis- 
tinguish its  moral  quality  and  consequences, 
and  must  have  performed  the  act  with  an 
evil  motive.  Blackstone  v.  Standard  L.  & 
A.  Ins.  Co.  74  Mich.  592,  42  N.  W.  156, 

3:  486 

1082.  No  degree  of  insanity  on  the  part  of 
one  who  intentionally  takes  his  own  life  will 
be  sufficient  to  take  the  case  out  of  a  stipu- 
lation in  a  policy  of  insurance  relieving  the 
insurer  from  lialjility  if  death  results  from 
suicide,  sane  or  insane.  Billings  v.  Accident 
Ins.  Co.  64  Vt.  78,  24  Atl.  656,  17 :  89 

1083.  A  pistol-shot  wound  causing  teta- 
nus, with  great  bodily  pain  and  delirium  or 
fever,  may  be  found  to  be  the  proximate 
cause  of  death,  where  a  person  insured 
against  accidents,  excluding  suicide,  sane  or 
insane,  and  intentional  injuries,  cuts  his 
throat  in  a  period  of  delirium  or  state  of 
frenzy  which  is  uncontrollable.  Travelers' 
Ins.  Co.  V.  Melick,  27  U.  S.  App.  547,  12  C. 
C.  A.  544,  65  Fed.  178,  27:  629 

ft.  Insanity. 

For  Editorial  Notes,  see  infra,  IX.  §  54. 

1084.  One  issuing  an  accident  insurance 
policy  may  stipulate  that  it  shall  not  cover 
injuries  received  while  assured  is  insane. 
Blunt  v.  Fidelity  &  C.  Co.  145  Cal.  268.  78 
Pac.  729,  67:  793 

1085.  Injuries  to  an  insane  person  need  not 
be  intentionall.v  inflicted  to  relieve  the  in- 
sured from  full  liabilitj'  under  a  policy  pro- 
viding that  in  case  of  injuries  intentionally 
indicted    ui>ou    himself    by    the    assured    or 
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inflicted  upon  himself  or  received  by  him 
while  insane,  the  measure  of  liability  shall 
be  a  aum  equal  to  the  premiums  paid.       Id. 

1086.  Insanity  is  included  in  the  word 
"sickness"  as  used  in  the  by-laws  of  a 
beneficial  society.  Robillard  v.  Soci6t6  St. 
Jean  Uaptiste,  21  R.  I,  348,  45  Atl.  635, 

45 :  559 

1087.  The  insanity  of  a  member  of  a  bene- 
fit society  brings  him  within  the  provisions 
of  its  rule  that  every  member  who,  through 
sickness  or  other  disability,  is  unable  to 
follow  his  usual  business  or  some  other  occu- 
pation whereby  he  may  earn  a  livelihood  for 
himself  and  family,  shall  be  entitled  to  cer- 
tain benefits.  McCullough  v.  Expressmen's 
Mut.  Ben.  Asso.  133  Pa.  142,  19  Atl.  355, 

7:210 

i.   Injury   as  Result  of   Examination   after 
Accident. 

1088.  Only  a  right  of  examination,  as  to 
an  injured  person  entitled  to  a  weekly  in- 
demnity under  an  accident  insurance  policy, 
is  conferred  upon  the  company  issuing  the 
policy,  by  a  provision  therein  that  any  medi- 
cal adviser  of  the  company  shall  be  allowed 
to  examine  the  person  or  body  of  the  in- 
sured in  respect  to  any  injury  or  cause  of 
death  in  such  manner  and  at  such  times  as 
he  may  require.  Tompkins  v.  Pacific  Mut. 
L.  Ins.  Co.  53  W.  Va.  479,  44  S.  E.  439, 

62:  489 

1089.  The  medical  adviser  of  an  insurance 
company,  who,  in  examining  the  foot  of  one 
insured  against  accident,  which  has  been 
sprained  so  as  to  require  a  plaster  cast  or 
similar  appliance  to  hold  the  injured  liga- 
ments in  place,  removes  and  fails  to  replace 
such  appliance,  because  of  which  injury  re- 
sults, is  guilty  of  negligence  for  Avhich  the 
company  must  answer  in  damages.  Id. 

1090.  The  relation  of  master  and  servant 
exists  between  an  insurance,  company  and 
its  medical  adviser  in  making  an  examina- 
tion of  an  injured  person  holding  an  acci- 
dent policy  issued  by  the  company,  and  the 
company  must  answer  for  injuries  resulting 
from  the  negligence  or  misconduct  of  its 
agent  in  making  the  examination.  Id. 

1091.  The  law  governing  the  relations  of 
physician  and  patient  does  not  apply  be- 
tween the  insured  in  an  accident  policy  and 
the  medical  adviser  of  the  insurance  com- 
pany in  making  an  examination  of  the  in- 
sured upon   the   happening   of   an   accident. 

Id. 

1092.  Though  the  insured  in  an  accident 
policy  giving  the  insurer  a  right  of  exami- 
nation in  case  of  injurj^  is  not  bound  to 
submit  to  such  examination,  and  may  re- 
fuse at  the  risk  of  loss  of  his  indemnity,  or 
of  litigation  on  account  of  his  refusal,  he 
may  submit  to  it  without  losing  his  right 
to  exact  care  and  skill  in  its  exercise;  and 
it  is  no  defense  to  his  action  that  he  con- 
sented to  examination  in  a  particular  man- 
ner, if  he  did  so  in  pursuance  of  a  request 
or  demand  that  it  be  so  made.  Id. 

L.R.A.  Dig.— 111. 


c.  Extent  of  Injury  or  Loss;   Of  Recovery. 

•  1.  Insurance  on  Property. 

Interest  on,  see  Interest,  11,  74. 
Retrospective  Statutes  ts  to,  see   Statutes, 

539,  540. 
See  also  supra,  751-753;    infra.   1244,   1359, 

1360. 
For   Editorial   Notes,   see   infra,   IX.    §§   55, 

56,  58. 

1093.  A  statute  requiring  an  insurer  to  fix 
the  insurable  value  of  the  property  insured 
and  to  state  such  value  in  the  policy,  the 
medsure  of  damages  in  cas6  of  total  loss  to 
be  the  amount  so  fixed,  and  in  case  of  par- 
tial loss,  such  proportion  of  the  amount  up- 
on which  premiums  are  paid  as  the  damage 
sustained  is  of  the  insurable  value  as  fixed 
by  the  agent,  and  providing  that  the -insurer 
shall  be  estopped  to  deny  that  the  property 
insured  was  worth  at  the  time  of  insuring 
the  amount  so  fixed,  and  that  the  agent  so- 
liciting the  insurance  shall  be  held  the  agent 
of  the  insurer, — is  not  repugnant  to  either 
the  state  or  Federal  Constitution.  Hartford 
F.  Ins.  Co.  V.  Redding,  47  Fla.  228,  37  So. 
62,  67:518 

1094.  A  statute  requiring  an  insurer  to 
state  on  the  policy  the  insurable  value  of 
the  property  insured,  which  shall  be  the 
measure  of  damages  in  case  of  loss,  and 
providing  that  the  insurer  shall  be  estopped 
to  deny  that  the  property  was  worth  at  the 
time  of  insuring  the  amount  so  fixed  and 
that  the  agent  soliciting  the  insurance  shall 
be  held  to  be  the  agent  of  the  insurer, — does 
not  deprive  the  insurer  of  the  right  to  plead 
that  the  fire  was  caused  by  the  criminal  con- 
duct of  insured  or  that  the  insured  by  fraud 
procured  the  insurable  value  to  be  fixed  at 
an  excessive  amount.  Id. 

1095.  The  neglect  or  omission  of  an  insur- 
ance agent  to  make  an  examination  of  prop- 
erty insured  and  fix  its  insurable  value  as 
required  by  Ohio  Rev.  Stat.  §§  3643,  3644, 
cannot  defeat  or  affect  the  operation  of  the 
statute  to  make  the  amount  stated  in  the 
policy  the  measure  of  recovery  in  case  of  a 
total  loss.  Queen  Ins.  Co.  v.  Leslie,  47  Ohio 
St.  409,  24  N.  E.  1072,  9:45 

1096.  Conditions  of  a  policy  in  conflict 
with  a  statute  making  the  insurer  liable  for 
the  amount  fixed  in  the  policy  upon  which 
to  receive  a  premium,  as  the  insurable  value 
of  the  property, — such  as  stipulations  that 
the  amount  of  the  damage  shall  be  estimat- 
ed according  to  the  actual  value  of  the  prop- 
erty at  the  time  of  the  loss,  and  that  an 
award  of  arbitrators  shall  be  obtained  be- 
fore action  can  be  brought, — are  without 
binding  force.  Id. 

1097.  A  condition  in  a  fire  insurance  pol- 
icy, giving  the  insurer  the  option  to  rebuild 
in  case  of  total  loss,  is  repugnant  to  Ohio 
Rev.  Stat.  §  3643.  providing  that  in  case  of 
total  loss  the  whole  amount  for  which  the 
property  was  insured  shall  be  paid,  and  is 
void.  Milwaukee  Mechanics'  Ins.  Co.  v.  Rus- 
sell. 6.-)  Ohio  St.  230.  62  X.  E.  338,      56:  15!) 

1098.  Refusal   of    the    insured   to   furnish 
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plans  and  specifications  for  rebuilding,  and 
to  permit  the  insurer  to  rebuild,  constitutes 
no  defense  to  an  action  for  the  recovery  of 
a  loss  under  a  policy  giving  the  insurer  an 
option  to  rebuild,  which  is  void  because  in 
violation  of  a  statute  providing  that  in 
case  of  total  loss  the  whole  amount  for 
which  the  property  was  insured  shall  be  paid. 

Id. 

1099.  The  loss  to  be  made  good  under  a 
policy  of  fire  insurance  is  not  limited  to  the 
cost  of  replacing  the  structure  described  in 
the  survey,  if,  when  the  fire  occurs,  the  stat- 
utes require,  as  a  condition  of  rebuilding, 
more  substantial  and  expensive  structural 
work.  Pennsylvania  Co.  v.  Philadelphia  Con- 
tributionship,  201  Pa.  497,  51  Atl.  351, 

57:  510 

1100.  Concurrent  policies  of  insurance,  as 
well  as  a  single  policy,  are  governed  by  Mo. 
Rev.  Stat.  1879,  §  600,  making  the  amount 
of  insurance  written  conclusive  as  to  the 
value  of  real  property,  where  the  property 
is  wholly  destroyed.  The  aggregate  of  the 
several  policies  is  in  such  case  to  be  taken 
as  the  value  of  the  property.  Havens  v. 
Germania  F.  Ins.  Co.  123  Mo.  403,  27  S.  W. 
718,  26:  107 

1101.  The  market  value  of  property  de- 
stroyed so  far  as  it  is  covered  by  insurance 
policies  is  the  amount  to  be  recovered. 
Hickerson  v.  German-American  Ins.  Co.  96 
Tenn.   19.3,  33  S.  W.   1041,  32:  172 

1102.  The  cost  to  the  purchaser  in  posses- 
sion, and  not  to  the  seller  who  attempted 
to  retain  a  secret  lien  for  the  purchase  mon- 
ey, is  the  value  of  property  which  must  be 
paid  by  an  insurer  under  a  policy  stating 
that  the  loss  is  payable  to  vendor  and  vendee 
as  their  interests  may  appear,  it  being  un- 
derstood that  the  title  is  in  the  vendor, 
where  the  property  has  been  turned  over  to 
the  purchaser  absolutely  for  a  sum  evi- 
denced by  cash  and  notes,  which  has  mostly 
been  paid  so  that  the  seller  asserts  no  claim 
under  its  lien.  Post  Printing  &  Pub.  Co.  v. 
Insurance  Co.  of  N.  A.  189  Pa.  300,  42  Atl. 
192,  44:272 

1103.  A  stipulation  that  property  insured 
shall  be  considered  personal  property  can- 
not change  the  nature  of  real  property  so 
as  to  take  it  out  of  the  operation  of  a  stat- 
ute making  the  amount  of  insurance  writ- 
ten on  such  property  conclusive  as  to  its 
value.  Havens  v.  Germania  F.  Ins.  Co.  123 
Mo.  403.  27  S.  W.  718,  26:  107 

1104.  "When  an  insurance  company,  under 
its  contract,  elects  to  repair,  and  fails  to  do 
-n.  and  the  assured  completes  the  repairs, 
the  insurance  company  is  liable  for  the  cost 
(if  tlie  repairs,  without  reference  to  the 
anioimt  of  the  insurance.  Henderson  v. 
rrfscent  In-.  Co.  48  La.  Ann.  1176,  20  So. 
•  ■.58.  .S.>:  :5,s.5 

110-1.  Trixalid  insurance  taken  by  the  own- 
<-r  (jf  [irdjici'ty  in  vidlation  of  a  puliev  rannot 
!'<'  r<:'iki'ni-(l  in  (Icterniiniiif.''  tlic  riMnvr-ry  of 
;:  nuirttrapce.  Asliere  the  pnliry  iirnxirlo-  Ihat 
)ii-  intf-rc^t  >lia!l  not  bo  imalida;  cd  liy  ;niy 
hi-r  C'f  tlif-  riwner.  altli(iuf;h  it  iimxid.'-  ticn- 
i:ally  liiat  the  iii^urci'  -hall  l'«'  liali'i'  cn'y 
:or   its    jirnportion    of    the    l(i-^    ar.-.^i-il;r,,u-    to 


the  whole  amount  of  insurance  on  the  prop- 
erty, whether  valid  or  not.  Eddy  v.  London 
Assur.  Corp.  143  N.  Y.  311,  38  N.  E.  307, 

25:  686 
Total  loss  of  building. 
Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 

80. 
Due  Process  in  Statute  Compelling  Payment 

of,  see  Constitutional  Law,  698,  699. 
Class  Legislation  as  to,  see  Cionstitutional 

Law,  408,  410. 
Evidence  as  to,  see  Evidence,  1873. 
Evidence  as  to  Cost  of  Rebuilding,  see  Evi- 
dence, 183S. 
See  also  supra,  1093-1099;  infra,  1165,  1166. 
For  Editorial  Notes,  see  infra,  IX.   §§  56, 
58. 

1106.  The  indemnity  of  the  insured  for 
loss  of  an  insured  building  which  is  so  in- 
jured by  fire  as  to  be  a  menace  to  life,  and 
which  is  condemned  by  the  city  authori- 
ties and  forbidden  to  be  repaired,  is  the  value 
of  the  building,  and  not  useless  repairs. 
Monteleone  v.  Royal  Ins.  Co.  47  La.  Ann. 
1563,  18  So.  472,  .56:  784 

1107.  There  is  a  constructive  total  loss 
of  an  insured  building  when  it  is  so  injured 
by  fire  as  to  be  made  insecure  and  a  menace 
to  life,  and  it  is  condemned  by  the  city  au- 
thorities, and  an  attempt  to  repair  is 
prohibited  by  them;  and  it  makes  no  differ- 
ence that  the  condition  after  the  fire  is  due 
in  part  to  causes  existing  before.  Id. 

1108.  The  total  destruction  of  a  building 
within  the  meaning  of  an  insurance  policy 
means  its  complete  destruction  as  a  build- 
ing, but  not  necessarily  the  absolute  extinc- 
tion of  all  its  materials,  or  even  that  no 
part  of  it  can  be  left  standing.  Corbett 
V.  Spring  Garden  Ins.  Co.  155  N.  Y.  .389,  50 
N.  E.  282,  41 :  318 

1109.  A  building  that  has  lost  its  iden- 
tity and  specific  character  as  a  building,  and 
become  so  far  disintegrated  that  it  cannot 
be  properly  designated  as  a  building,  al- 
though some  part  of  it  may  remain  stand- 
ing and  the  lower  floors  are  in  such  condi- 
tion that  they  could  be  safely  used  for  re- 
building, is  a  total  loss  within  the  meaning 
of  Mo.  Rev.  Stat.  1889,  §  5897,  requiring  full 
payment  of  insurance  in  case  of  total  loss. 
Olveefe  v.  Liverpool  &  L.  &  G.  Ins.  Co.  140 
Mo.  558,  41  S.  W.  922,  39:  819 

1110.  A  total  loss,  within  the  meaning  of 
a  statute  making  an  insurer  liable  for  the 
full  estimated  valtie  of  the  insured  building 
as  fixed  in  the  face  of  the  policy,  in  case  of 
such  loss,  is  such  injury  or  damage  to  the 
building  as  to  destroy  its  identity  and  speci- 
fic character  as  a  building,  or  such  injury 
or  damage  to  all  its  parts  and  materials 
as  to  render  them  unsafe  or  without  value  as 
they  remain  after  the  fire  for  the  purpose  of 
reconstructing  the  building  substantially  as 
it  existed  before  it  was  burned.  Thuringia 
Ins.  Co.  V.  Malott,  111  Kv.  917,  64  S.  W.  991, 

55:  277 
nil.  Xo  total  loss  of  a  building  results 
under  Tex.  Rev.  Stat.  1895,  art.  .3089,  re- 
([uiring  payment  of  the  full  amount  of  a 
]i  ijiey.  so  long  as  the  remnant  of  the  struc- 
inre  standing  is  reasonably  adapted  for  use 
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as  a  basis  upon  which  to  restore  the  build- 
ing to  the  condition  in  which  it  was  before 
the  injury.  Royal  Ins.  Co.  v.  Mclntyre,  90 
Tex.  170,  37  S.  W.  1068,  35:672 

1112.  There  can  be  no  total  loss\)f  a  build- 
ing, within  the  meaning  of  the  standard  fire 
insurance  policy,  so  long  as  the  remnant  of 
the  structure  left  standing  above  the  foun- 
dation is  reasonably  and  safely  adapted  for 
use  (without  being  taken  down)  as  a  basis 
upon  which  to  restore  the  building  to  the 
condition  in  which  it  was  immediately  be- 
for  the  fire;  and  whether  it  is  so  adapted 
depends  upon  the  question  whether  a  reason- 
ably prudent  owner  of  a  building  uninsured, 
desiring  such  a  structure  as  the  one  in  ques- 
tion was  before  the  fire,  would,  in  proceed- 
ing to  restore  the  building,  utilize  such 
standing  remnant  as  such  basis.  Northwest- 
ern Mut.  L.  Ins.  Co.  V.  Rochester  German 
Ins.  Co.  85  Minn.  48,  88  N.  W.  265,      56:  108 

1113.  In  determining  the  question  of  total 
loss  under  a  policy  insuring  a  cold  storage 
plant  described  as  a  "four-story  and  base- 
ment brick  building  with  composition  roof, 
and  a  brick  engine  and  boiler  house  attached, 
including  steaiu-lieating  and  hoisting  appa- 
ratus, steam,  brine,  water,  and  gas-pipe  fix- 
tures, and  all  other  permanent  fixtures,  oc- 
cupied for  warehouse  purposes,"'  the  engine 
house  consisting  of  a  small  one-story  bricK 
structure  attached  to  the  main  building,— 
the  whole  plant,  including  the  engine  house, 
must  be  considered  as  an  entirety.  Id. 

1114.  As  bearing  upon  the  question  of 
total  loss  of  an  insured  building  destroyed 
by  fire,  the  wall  at  one  end  of  which  had 
been  bolted  to  a  similar  one  of  an  adjoining 
brick  building,  thereby  making  a  double 
wall,  it  is  proper  to  show  that  the  double 
wall  remaining  was  not  suitable  to  be  uti- 
lized, in  place,  in  restoring  both  buildings, 
since  in  such  case  the  insured  could  not 
claim  the  entire  benefit  of  the  remaining 
double  wall  in  rebuilding,  but  only  such  part 
of  it  as  properly  belonged  to  his  own  build- 
ing. Id. 

1  ]  1>5.  A  brick  building  is  totally  destroyed 
for  the  purpose  of  insurance  under  a  valued 
policy,  if  all  the  combustible  material  in 
the  building  is  destroyed  by  fire,  although 
portions  of  the  walls  are  left  standing,  but 
are  so  injured  that  they  must  V)e  torn  down. 
The  insurer  is,  however,  entitled  to  the 
value  of  the  material,  if  it  is  used  for  re- 
building. German  Ins.  Co.  v.  Eddv.  36  Xeb. 
461,  54  X.  W.  856,  "'    19:  707 

1116.  A  building  is  entirely  destroyed, 
within  the  meaning  of  Wis.  Rev.  Stat.  § 
1943,  so  as  to  make  the  amount  stated  in 
the  policy  the  measure  of  damages  for  its 
loss,  when  all  the  combustible  material  in 
it  is  destroyed,  although  portions  of  the 
brick  walls  are  left  standing,  but  are  useless 
as  walls,  and  many,  perhaps  most,  ot"  the 
bricks  aio  spoiled  bv  the  heat.  Sevk  v.  Mil- 
lers Xal.  Ins.  Co.  74  AYi<.  (17.  41  X.  W.  443. 

3 :  .-)23 

1117.  -V  mill  and  machinery  tlicroiii  are 
wholly  desti'oyed,  within  the  meaning  ot'  a 
statute  making  the  amount  of  insurance 
written    conclusive   as   to    the    value    nf    the 


property,  where  nothing  is  saved  except  a 
small  portion  of  machinery  valued  at  $380,. 
while  the  whole  value  of  the  property  was- 
$8,400,  although  the  value  of  the  property 
saved  is  to  be  deducted  from  the  recovery 
on  the  policy.  Havens  v.  Germania  F.  Ins. 
Co.  123  Mo.  403,  27  S.  W.  718,  26:  107 

1118.  Insurance  on  a  leasehold  interest, 
against  the  total  destruction  of  a  building 
which  will  terminate  the  lease  gives  no  right 
of  recovery  when  the  roof  is  burned  off,  the 
interior  destroyed,  and  the  woodwork, 
sashes,  and  glass  gone,  while  the  iron  front 
is  considerably  damaged,  but  the  foundation 
and  four  walls  remain  substantially  intact, 
and  the  building  can  be  repaired  for  but 
little  more  than  one  third  its  value.  Cor- 
bett  V.  Spring  Garden  Ins.  Co.  155  N.  Y. 
389,  50  N.  E.  282,  41:318 
Marine  insurance. 

See  also  supra,  316,  317. 

For  Editorial  Notes,  see  infra,  IX.  §  59. 

1119.  If  the  owner  of  a  barge  authorizes 
and  ratifies  a  contract  of  insurance  made  in 
part  for  his  benefit  by  a  charterer,  recovery 
on  the  policy  may  include  the  loss  of  the 
owner,  as  well  as  that  of  the  charterer. 
Murdock  v.  Franklin  Ins.  Co.  33  W.  Va.  407, 
10  S.  E.  777,  7:  572 

1120.  Loss  of  value  of  a  cargo,  due  to  a 
bad  reputation  on  account  of  injury  to  a 
part  of  it,  is  not  within  the  terms  of  an 
insurance  policy  when  the  damage  actually 
done  was  below  the  particular  average  or 
partial  loss  excepted.  Perry  v.  Cobb,  88 
Me.  435,  34  Atl.  278,  49 :  389 

1121.  The  cost  of  repairs  to  a  vessel  in- 
sured against  lire  at  the  time  it  sunk  while 
burning  need  not  be  minutely  proved  to  jus- 
tify a  recovery  on  a  policy  making  the  in- 
surer liable  only  for  the  actual  cash  value 
of  the  property  destroyed  or  the  cost  of 
replacing  it.  Jackson  v.  British  America 
Assur.  Co.   106  :\lich.  47,  63  N.  W,  899, 

30:  636 
Lightning. 

1122.  Recovery  for  a  building  shattered 
by  lightning  and  the  destruction  of  which  is 
completed  by  a  high  wind,  must  be  limited 
to  the  direct  loss  caused  by  lightning,  ex- 
cluding the  additional  damage  by  the  wind, 
under  a  policy  for  damage  by  lightning,  but 
exjiressly  excluding  damage  by  cyclone,  tor- 
nado, or  wind  storm.  Beakes  v.  Phcenix  Ins. 
Co.   143  X.  Y.  402,  38  N.  E.  453,       26:  267 

2.  Insurance  on  Persons. 

Rights  of  Insured  on  Insolvency  of  Com- 
pany, see  supra,  73-85. 

Reduction  of  Benefits,  see  supra,  198. 

Failure  to  Credit  Overdue  Premium  Note, 
see  Appeal  and  Error,  1106. 

Measure  of  Damages  for  Breach  of  Contract, 
sec  Daniauo.  92.  9:}. 

Interest  on  In^^nrance.  see  Interest.  10. 

Conclusiveness  of  Decision  as  to  Amount  of 
Sick  Benefits,  see  .ludgments.  109. 

Allegation    as   to.    see   Pleading.   297. 

Quc>iion  lor  .lurv  as  to.  see  Trial.  113. 

Sec   al-n    infra.    1280.    12S9,   1301,    1302. 

1123.  Lialiilit\-    for   the   full   amount   of  a 
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certificate  for  $3,000  insurance  in  a  fra- 
ternal benefit  association  cannot  be  denied 
on  the  ground  that  the  certificate  limits  the 
amount  to  the  proceeds  of  an  assessment 
of  $2  on  each  member,  where  the  associa- 
tion is  forbidden  by  statute  to  issue  a  cer- 
tificate for  more  than  $1,000  if  it  has  not 
a  membership  of  2,000.  Modern  Woodmen 
Acci.  Asso.  V.  Shrvock,  54  Neb.  250,  74  N.  W. 
607,  '  39:  826 

1124.  A  condition  of  a  benefit  certificate 
promising  to  pay  $3,000  upon  the  death  of 
the  assured,  that  whenever  the  division  has 
less  than  1,200  members  a  paymenc  of  the 
amount  which  a  full  assessment  iipon  the 
division  will  bring  shall  Ife  a  payment  in 
full,  is  not  void  for  repugnancy.  Thuenen 
V.  Iowa  Mut.  Ben.  Asso.  101  Iowa,  558,  70 
N.  W.  712,  37:587 
Classification  of  risks. 

1125.  A  provision  in  an  accident  insurance 
policy  for  smaller  indemnity  in  case  the 
insured  is  injured  while  engaged  in  an  oc- 
cupation more  hazardous  than  that  specified 
in  the  application  is  reasonable,  and  will  be 
enforced  by  the  courts.  Standard  L.  &  A. 
Ins.  Co.  V.  Carroll,  30  C.  C.  A.  253,  58  U.  S. 
App.   76,   86   Fed.   567,  41 :  194 

1126.  A  person  insured  by  an  accident 
policy  in  a  preferred  class  as  a  mining  ex- 
pert is  not,  while  riding  as  a  passenger  on 
a  railroad  locomotive,  within  a  proviso  re- 
ducing the  amount  of  insurance  if  he  is  in- 
jured "in  any  occupation  or  exposure  classed 
.  .  .  as  more  hazardous  than  that  here 
given."  Berliner  v.  Travelers'  Ins.  Co.  121 
Cal.  458,  53  Pac.  918,  41 :  467 

1127.  Carrying  a  loaded  gun  from  one 
room  of  a  house,  in  which  it  had  been  left 
by  another  person,  to  an  adjoining  room,  is 
"handling  firearms"  within  the  meaning  of 
a  clause  in  an  accident  insurance  policy 
limiting  to  $.500  the  recovery  for  any  injury 
received  while  hunting,  or  while  using  or 
handling  loaded  firearms.  Doody  v.  Na- 
tional Masonic  Acci.  Asso.  00  Neb.  493,  92 
N.  W.  613,  60:  424 

1128.  Death  caused  solely  by  sunstroke 
while  in  the  line  of  one's  employment  is 
covered  by  an  accident  policy  which  pro- 
vides that,  if  the  injury  or  deatli  of  insured 
is  contributed  to  by  sunstroke  while  not  in 
the  line  of  his  employment,  the  limit  of  the 
association's  liability  shall  bo  one  quar- 
ter of  what  would  otherwise  be  payable, 
since  this  limitation  of  liability  for  sun- 
stroke implies  that  it  is  covered  by  the 
polirv.  Railwav  Officials  &  E.  Acci.  Asso.  v. 
Johnson,  109  Ky.  261,  58  S.  W.  604.     52:  401 

1129.  A  passenger  does  not,  by  riding  on 
a  railroad  engine  by  invitation  of  an  officer 
of  the  road,  lose  his  character  as  a  passenger 
within  the  meaning  of  an  accident  policy 
wliich  doubles  the  amount  of  the  insurance 
in  case  of  injury  to  a  passenger  ""in  any 
passenger  conveyance  using  steam,"  etc. 
Berliner  v.  Travelers"  Ins.  Co.  121  Cal.  458. 
5?.  Pac.  918.  41:  407 

11.30.  A  eoaeli  es)>ecially  e(|uippo(l  and  used 
as    a    pay    car.    and    not    a     \'eliirli'    for    lliei 
transportation    of    passeiiL^ers.    i-    n<it    a  i)as-  , 
sentjer  car  witliin  tlie  iia'aiiinLT  i^f  an    iiHur-  I 


ance  policy  granting  double  indemnity  to 
the  insured  if  injured  while  riding  as  a 
passenger  on  a  passenger  car;  and  this  is  so 
although  it  had  formerly  been  used  as  a 
passenger  car,  and  was  capable  of  being  so 
used  again.  Travelers'  Ins.  Co.  v.  Austin, 
116  Ga.  264,  42  S.  E.  522,  59:  107 

1131.  A  paymaster  of  a  railroad  company, 
traveling  upon  business  of  the  company 
from  station  to  station  on  the  line  of  the 
company,  and  stopping  between  stations  for 
the  purpose  of  paying  oft'  employees  of  the 
company  wherever  they  may  be,  is  not, 
while  so  doing,  a  "passenger"  within  the 
meaning  of  a  clause  in  a  policy  of  accident 
insurance  granting  double  indemnity  to  the 
insured  if  injured  while  riding  as  a  passen- 
ger on  a  passenger  car  using  steam  as  a 
motive  power.  Id. 
Specified  injuries. 

1132.  A  tearing  off  of  three  fingers  and 
part  of  another,  and  the  cutting  of  the 
hand  destroying  the  joint  of  the  thumb, 
may  be  found  by  the  jury  as  a  matter  of 
fact  to  cause  loss  of  the  hand  within  the 
meaning  of  an  accident  policy.  Lord  v. 
American  Mut.  Acci.  Asso.  89  Wis.  19,  61 
N.  W.  293,  26:  741 

1133.  There  is  not  a  loss  of  a  foot,  within 
the  meaning  of  an  accident  insurance  policy, 
where  the  foot  is  not  even  injured  and  can 
be  used,  when  the  person  wears  a  "plaster 
jacket"  to  prevent  an  injury  in  another  part 
of  his  body  from  affecting  the  use  of  the 
foot.  Stever  v.  People's  Mut.  Acci.  Ins. 
Asso.  150  Pa.  132.  24  Atl.  662,  16:  446 

1134.  The  amputation  of  about  one  fourth 
of  a  person's  foot  does  not  give  any  right  to 
the  full  amoimt  of  insurance  on  the  ground 
that  all  the  use  of  the  foot  is  lost,  under  a 
by-law  of  a  mutual  benefit  association  pro- 
viding for  full  payment  in  case  of  the  "am- 
putation of  a  limb  (whole  hand  or  foot)," 
as  the  word  "whole"  applies  to  the  foot 
as  well  as  the  hand,  and  the  injury  insured 
against  is  not  the  loss  of  the  use  of  a  hand 
or  foot  but  the  amputation  of  a  limb  that 
should  include  a  whole  hand  or  a  whole 
foot.  Fuller  v.  Locomotive  Engineers'  Mut. 
L.  &  A.  Ins.  Asso.  122  Mich.  548,  81  N.  W. 
326,  48:  86 

1135.  Entire  destruction  of  the  use  of 
both  of  a  person's  feet  by  paralysis,  caused 
by  an  accidental  pistol  wound  in  the  back, 
is  within  the  provisions  of  an  accident  in- 
surance policy  providing  indemnity  for  the 
loss  of  "two"  entire  feet,"  notwithstanding 
they  are  not  actually  amputated  from  the 
body.  Sheanon  v.  Pacific  Mut.  L.  Ins.  Co. 
77  Wis.  618,  46  N.  W.  799,  9:  685 

1136.  The  words  "total  and  permanent 
loss  of  the  sight  of  both  eyes"  mean  the 
loss  of  eyesight,  when  used  in  a  policy  in- 
suring a  person  who  has  but  one  eye,  where 
this  fact  is  known  to  the  insurer.  Humph - 
revs  V.  Indianapolis  Nat.  Ben.  Asso.  139  Pa. 
204.  20  Atl.  1047,  H  :  564 
Total  disability. 

(,)uestioii   for  .liu-y  as  to,  see  Trial,   180. 
For  Editorial  Notes.,  see  infra,  IX.  §  57. 

1137.  The  words  "total  inability  to  la- 
Mil-,"   in   tiie  bv-laws  and  constitution  of  a 
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relief  association,  defining  the  time  for 
which  benefits  may  be  paid,  are  not  restrict- 
ed to  labor  in  the  same  employment,  where 
the  member  is  capable  of  earning  as  much 
or  more  in  some  other  employment.  Bal- 
timore &  0.  Employees'  Relief  Asso.  v.  Post, 
122  Pa.  579,  15  All.  885,  2:  44 

1138.  Where  one  is  insured  in  a  twofold 
occupation  (as  "leather-cutter  and  mer- 
chant") by  an  accident  policy  which  pro- 
vides for  indemnity  in  case  of  an  injury 
which  "shall  wholly  disable  and  prevent 
him  from  the  prosecution  of  any  and  every 
kind  of  business  pertaining  to  the  occupa- 
tion in  which  he  is  insured,"  he  must,  to  be 
entitled  to  the  indemnity,  be  wholly  dis- 
abled from  the  prosecution  of  business  in 
both  capacities.  Ford  v.  United  States  Mut. 
Acci.  Relief  Co.  148  Mass.  153,  19  N.  E.  169, 

1:  700 

1139.  Total  disability  within  the  meaning 
of  an  accident  policy  does  not  mean  abso- 
lute physical  inability  to  transact  any  kind 
of  business  pertaining  to  one's  occupation, 
but  it  is  sufficient  if  his  injuries  are  such 
that  common  care  and  prudence  require  him 
to  desist  from  transacting  any  such  business 
in  order  to  effect  a  cure.  Lobdill  v.  Labor- 
ing Men's  Mut.  Aid  Asso.  69  Minn.  14,  71  N. 
W.  696,  38 :  537 

1140.  Ability  '  to  perform  occasionally 
some  trivial  or  unimportant  act  connected 
with  some  kind  of  business  pertaining  to 
one's  occupation  will  not  render  his  disabil- 
ity partial  instead  of  total,  provided  that 
he  is  unable  to  transact  substantially,  to 
any  material  extent,  any  kind  of  business 
pertaining  to  his  occupation.  Id. 

1141.  Inability  to  transact  some  kinds  or 
branches  of  business  pertaining  to  one's  oc- 
cupation as  a  merchant  will  not  constitute 
total  disability  to  transact  "any  and  every 
kind  of  business  pertaining  to  the  occupa- 
tion," if  he  is  able  to  transact  some  other 
kinds  or  branches  of  business  pertaining 
thereto.  Id. 

1142.  The  fact  that  a  merchant  goes  to 
his  store  several  times  a  week  when  he  is 
down  town  to  see  his  physician  and  get 
shaved,  and  sits  down  for  a  brief  time,  but 
takes  no  part  in  the  business  except  to  hand 
out  a  small  article  to  a  customer  and  take 
change  for  it  on  one  or  two  occasions,  does 
not  show  that  he  is  not  wholly  disabled 
from  transacting  any  and  every  kind  of 
business  pertaining  to  his  occupation.       Id. 

1143.  The  fact  that  a  man  goes  to  his 
office  every  day  for  a  short  time  without  do- 
ing any  work  or  business  there  does  not 
show  that  he  is  not  wholly  disabled  from 
prosecuting  any  and  every  kind  of  business 
pertaining  to  his  occupation,  where  his  bus- 
iness consists  in  making  loans  on  personal 
securitv.  Turner  v.  Fidelity  &  C.  Co.  112 
Mich.  425,  70  X.  W.  898,  38:  529 

1144.  Recovery  on  a  policy  insuring 
against  illness,  which  limits  liability  to  the 
period  when  insured  is  continuously  con- 
fined to  his  house  and  subject  to  the  per- 
sonal calls  of  a  registered  physician  in  good 
standing   is   not   defeated   by    the   fact   that 


the  insured  went  out  by  direction  of  his 
physician  for  an  occasional  and  necessary 
airing,  if,  by  reason  of  the  illness,  he  was 
continuoiisly  confined  to  the  house  the 
larger  portion  of  the  time.  Hoffman  v. 
Michigan  Home  &  H.  Asso.  128  Mich.  323, 
87   N.   W.   265,  54:  746 

1145.  Total  blindness  resulting  from  an 
accident  is  within  a  provision  of  an  accident 
policy  providing  for  the  payment  of  weekly 
benefits  to  a  member  who  finds  himself  "in- 
capable of  working  by  reason  ...  of 
accident."  Moge  v.  Society  de  Bienfaisance 
St.  Jean  Baptiste,  167  Mass.  29S,  45  N.  E. 
749,  35:  736 

d.  Interest  in  Proceeds, 
1.  Of  Property  Insurance. 

Attachment  Creditor  in  Proceeds  of  Insur- 
ance by  Receiver,  see  Attachment,  26. 

Preferred  Stockholder,  see  Corporations,  461. 

To  Representatives  of  Deceased  Stockholder, 
see  Corporations,  471. 

Stipulation  as  to,  see  Courts,  21. 

Garnishment  of,  see  Garnishment,  39,  40,  42. 

As  between  Vendor  and  Purchaser,  see  Ven- 
dor and  Purchaser,   15. 

See  also  supra,  139. 

For  Editorial  Notes,  see  infra,  IX.  §§  60,  63. 

1146.  The  insured  may  maintain  an  ac- 
tion in  his  own  name  to  recover  for  injury 
to  his  share  of  the  property  insured,  al- 
though he  has  subsequently  taken  a  part- 
ner who  owns  an  interest  in  the  property" 
in  the  business,  but  has  not  assigned  or 
transferred  the  policv.  Blackwell  v.  Miami 
Valley  Ins.  Co.  48  Ohio  St.  533,  29  N.  E.  278, 

14:  431 

1147.  In  case  a  manufacturer,  who  has 
insured  his  own  property  and  that  of  oth- 
ers which  may  be  in  his  possession  for  re- 
pair, collects  from  the  insurer  an  amount 
insufficient  to  cover  the  whole  loss,  all  inter- 
ests must  share  in  the  recovery  in  propor- 
tion to  the  value  of  the  property  destroyed, 
permitting  him  to  indemnify  himself  in  full 
for  all  liens  he  may  have  had  upon  the 
property  destroyed.  Johnston  v.  Charles 
Abresch  Co.   123'  Wis.   130,   101  N.  W.   395, 

68 :  934 

1148.  A  woman  who,  on  the  death  of  her 
husband  without  having  made  any  other 
provision  for  her,  becomes  entitled,  by  an 
ante-nuptial  contract,  to  a  life  estate  in 
premises  insured  by  a  policy  providing  that 
it  shall  become  void  in  case  of  any  change 
in  the  title  or  possession  "except  by  suc- 
cession by  reason  of  the  death  of  the  as- 
sured,"— does  not  acquire  her  rights  by  suc- 
cession, and  is  not  entitled  to  any  interest 
in  the  proceeds  of  the  policy.  Sevk  v.  Mil- 
lers Nat.  Ins.  Co.  74  Wis.  67,  41  N.  w.  443, 

•     3:523 

1149.  In  the  absence  of  any  covenant,  con- 
tract, agreement,  or  understanding  that  the 
husband  should  insure  for  the  benefit  of  his 
wife  property  in  which  she  acquired  a  life 
interest  on  his  death  by  virtue  of  an  ante- 
nuptial contract,  she  has  no  equitable  inter- 
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est  in  the  proceeds  of  a  policy  of  insurance 
thereon.  Qhmrles  v.  Clavton,  87  Tenn.  308, 
10  S.  W.  505.  '  3:  170 

1150.  Where  one  having  a  policy  of  in- 
surance on  real  property  dies  intestate,  be- 
ing at  the  time  insolvent,  the  proceeds  of 
the  policy  from  a  fire  occurring  after  his 
death  are  applicable  to  the  payment  of  his 
debts,  and  do  not  go  to  his  children  and 
heirs.  Nichols  v.  Day,  128  Pa.  428,  18  Atl. 
333.  5:597 

1151.  Insurance  effected  on  the  property 
by  a  grantee  under  a  voluntary  deed  which 
lias  been  set  aside  in  favor  of  creditors  of 
Ihe  grantor  does  not  inure  to  their  benefit. 
'Steinmever  v.  Steinmever.  64  S.  C.  413.  42 
«.  E.  184,  '  59:  319 

1154.  Tlip  unexpended  balance  of  insur- 
■quest  makes  a  bill  of  sale  of  a  part  of  a 
Tessel  to  a  third  person  as  trustee,  for  the 
■security  of  the  debt,  whicli  is  to  be  reeon- 
Teyed  when  the  debt  is  paid,  and  dies,  after 
"whicli  such  third  person  takes  possession  of 
the  Tessel.  and  procures  insurance  on  the 
interest  held  by  him  as  trustee,  the  trus- 
tee's collection  of  the  insurance  money  after 
the  loss  of  the  vessel  will  give  the  personal 
representative  of  the  debtor  no  claim  upon 
liim  for  any  part  of  it.  in  the  absence  of  an 
agreement  or  uiiderstaii(liii'_r  that  the  insur- 
ance was  to  l)e  for  the  del)tor's  benefit,  or  a 
custom  on  the  part  of  the  manager  of  a 
vessel  to  insure  the  interests  of  other  par- 
ties therein.  Burlingame  v.  Godspeed.  153 
Mass.  24,  20  N.  E.  232.  10:  495 

1153.  Aa  insurer's  option  to  pay  or  re- 
build wlien  premises  are  destroyed  by  fire 
is  not  sufficient  to  raise  an  equity  in  favor 
of  third  persons  disappointed  by  the  exer- 
cise of  the  insurer's  election  to  pay,  though 
they  would  be  entitled  to  the  use  of  the 
structure  if  rebuilt.  Quarles  v.  Clavton.  S7 
Tenn.  30S.  10  S.  W.  .505.  '     3:  170 

1154.  Till'  unexpected  balance  of  insTii- 
ance  ninncx  on  a  building,  a  portion  of 
which  li:is  hi'on  used  in  commencing  repairs 
tliereoii  after  a  fiie.  is  to  be  applied  towards 
tlie  pnichase  pi-ice.  at  least  if  the  Iniilding 
is  ]iot  completely  restored,  where  the  insur- 
anci'  w  a-  taken  in  the  name  of  the  owner 
by  a  !('s-cc  of  a  pint  ion  of  the  building  who 
was  an  inchoate  or  initiate  purchaser  of 
the  wlidle  buiMing  with  the  right  to  have 
all  payments  of  rent  applied  as  part  of  the 
purchase  money  and  no  expiess  agreement 
was  made  as  to  the  ap])lieation  of  the  in- 
stu\ance  monew  \\'illiams  v.  Lillev.  07  Conn. 
,50.  34  Atl.  705.  '        37:  150 

1155.  Insiii-ancf  im  a  building  in  the  name 
of  the  (iwner.  hut  the  |ireniiui!is  fur  which 
are  ])aiil  by  a  lessee  of  a  jmrtion  thereof, 
■jvith  an  ii])tinn  lo  piireha-^e  the  whole  and 
b-i\'e  all  ir'\nienj~  of  ii>nt  ajTilied  as  oai't 
of  the  |)ineh:i~e  iniitiey.  is  fur  the  henellt  of 
the  latter  on  hi-  aeeeptaiiee  of  lli(>  uptiiin. 
v.  here  ihe  riiiil  i;iel  re(|uireil  him  to  keep 
Ih-  I  nihliii"  Im  tdmliiiiMi  In  he  (h'-irahle  for 
■tenants.  .uhI  pi-n\  ided  thai  dm  hi-  failure  f;-) 
■leilize  ffdiii  I'enl-  e()llei-te(|  liy  him  as  inm-li 
M-  he  |i;ii(l  for  rent  ami  expeti.-e-  the  rlilVcr- 
ene  ■    -hiiuhl   lie  returned    tn   him.  Id. 

.M5ti.    Insurance  on  building-  luirneJ  after 


the  making  of  a  contract  of  sale  belongs  to 
the  vendor,  where  the  loss  falls  on  him  be- 
cause the  contract  had  not  been  executed  by 
transfer  of  possession,  and  the  validity  of 
the  title  was  still  under  investigation. 
Phinizy  v.  Guernsey,  111  Ga.  346,  36  S.  E. 
796,  50:  680 

Mortgagee. . 

Mortgagee's  Right  to  Sue,  see  Parties,  53. 
See  also  supra,"  498,  1105;  infra,  1247,  1285. 
For  Editorial  Notes,  see  infra,  IX.  §§  64,  67. 

1157.  The  effect   of   the  mortgage  clause, 

"loss,  if  any,  payable  to  ,  mortgagee, 

as  his  interest  may  appear,"  or  of  words  of 
similar  import,  attached  to  policies  of  fire 
insurance,  is  to  make  the  mortgagee  the 
simple  appointee  of  the  mortgagor,  to  re- 
ceive the  proceeds  of  the  amount  of  his  in- 
terest, and  to  place  his  indemnity  at  the 
risk  of  every  act  and  omission  of  the  mort- 
gagor that  would  avoid,  terminate,  or  affect 
the  insurance  of  the  latter's  interest  under 
the  terms  of  the  policJ^  Delaware  Ins.  Co. 
v.  Greer,  57  C.  C.  A.  188,  120  Fed.  916, 

61:  137 

11.58.  A  mortgagee  is  entitled  to  recover 
in  his  own  name  to  the  extent  of  his  inter- 
est, on  a  policy  of  insurance  payable  to  him 
as  his  interest  may  appear,  where  the  mort- 
gagor is  by  the  mortgage  required  to  insure 
the  property  for  the  mortgagee's  benefit. 
Palmer  Sav.  Bank  v.  Insurance  Co.  of  N. 
A.  166  Mass.  189.  44  N.  E.  211,  32:  615 

1159.  The  interest  of  a  mortgagee  in  a 
policy  payable  to  him  as  his  interest  may 
appear  does  not  extend  to  a  subsequent 
mortgage  executed  by  the  wife  of  the  in- 
sured, who  had  in  the  meantime  obtained 
a  conveyance  of  the  property,  and  in  which 
the  husband  is  not  named  in  the  granting 
clause,  although  he  joins  in  the  instrument 
to  release  anv  marital  rights  he  mav  have. 

Id. 

1160.  A  mortgagee  to  whom  an  insm-ance 
policy  is  payable  does  not  lose  the  right  to 
collect  the  insurance  by  a  transfer  of  the 
mortgage  with  a  guaranty  of  its  payment 
and  without  assigning  the  policy,  although 
the  assignee  of  the  mortgage  may  be  a 
proper  partv  plaintiff.  Phenix  Ins.  Co.  v. 
Omaha  Loan  &  T.  Co.  41  Neb.  834,  60  N.  W. 
133.  25:  679 

llGl.  A  mortgagee  has  an  equitable  lien 
on  the  proceeds  of  an  insurance  yjolicy  taken 
by  the  mortgagor  in  his  own  name,  and  not 
assigned  to  tlu^  mortgagee  or  in  any  way 
made  payable  to  him,  where  there  is  an 
agreement  between  them  that  the  mort- 
gagor shall  keep  the  premises  insured  for 
the  mort"^aiiee's  benefit.  Chioman  v.  Car- 
roll.   53    Kan.    163.   .35    Pac.    1109.        25:305 

1162.  Insurance  money  is  not  exempt  on 
the  ground  that  the  insured  property  con- 
stituted a  homestead,  from  an  equitable 
lien  of  a  mortgagee  for  whose  benefit  the 
mortgagor  is  bound  to  insure  the  property, 
hut  takes  the  in-uraTice  instead  in  his  own 
name.  Id. 

ll(i;l.  .\  laoitgagee  has  no  equitable  lien 
upon  the  proceeds  of  instirance  taken  on  the 
pri'iiiise-  1)\  and  for  tlie  benefit  of  a  grantee 
of  the  lu'irti^au'^r.  wliere  such  lien  cannot  be 


INSURANCE.  VI.  d.  3. 


1767 


based  on  any  contract,  fraud,  or  estoppel  of 
the  grantee.  Farmers'  Loan  &  T.  Co.  v. 
Penn  Plate  Glass  Co.  43  C.  C.  A.  114.  103 
Fed.  132,  56:  710 

1164.  Mere  knowledge  by  the  donee  of 
mortgaged  personalty  that  the  mortgagor 
has  agreed,  but  failed,  to  insure  it  for  the 
l)enefit  of  the  mortgagee,  will  not  entitle 
the  mortgagee  to  the  benefit  of  insurance 
procured  by  the  donee  for  his  own  benefit. 
Shadgett  V.  Phillips  &  C.  Co.  131  Ala.  478, 
31  So.  20.  56:  461 
Life  tenant. 

See  also  supra,  3C1. 

1165.  Money  collected  by  a  life  tenant 
on  a  total  loss  by  fire,  under  a  policy  of 
insurance  which  the  life  tenant  took  out 
in  her  own  name,  paying  the  premiums 
therefor  with  her  own  money,  should  be 
used  in  rebuilding  or  should  go  to  the  re- 
maindermen, reserving  the  interest  for  life 
for  the  life  tenant.  Green  v.  Green.  56  S. 
C.  193.  34  S.  E.  249.  •  46:  525 

1166.  A  life  tenant  is  not  required  to  use 
the  proceeds  of  insurance  obtained  by  him 
on  a  total  loss  of  buildings  insured  in  his 
own  interest  for  their  full  value  in  rebuild- 
ing on  the  premises,  and  cannot  be  held 
accountable  to  the  remaindermen  for  such 
money,  even  if  it  amounts  to  more  than  the 
value  of  the  life  tenant's  interest.  Harri- 
son V.  Pepper,  166  Mass.  288,  44  N.  E.  222. 

■      33:239 

1167.  A  life  tenant  receiving  insurance 
for  the  loss  of  a  building  by  fire  must  hold 
any  excess  of  the  amount  received  over  the 
value  of  his  life  interest  as  a  trustee  for 
the  remainderman,  unless  the  money  is  used 
to  rebuild.  Sampson  v.  Baglev,  21  R.  I.  174, 
42  Atl.   712,  '  44:  711 

2.  Of  Insurance  on   Persons. 


a.  In  general. 

Husband,  see  Husband  and  Wife,  90. 

Agreement  between  Xext  of  Kin  as  to,  see 
Compromise  and  Settlement.  9. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
81-83. 

Requiring  Accounting  by  One  Receiving  Pro- 
ceeds under  Unlawful  Contract,  see 
Contracts,  627. 

Escheat  to  State,  see  Escheat.  2. 

Burden  of  Proof  as  to  Survivorship,  see  Evi- 
dence. 276. 

Parol  Evidence  of  Agreement  as  to,  see  Evi- 
dence, 1097. 

Requiring  Beneficiary  to  Interplead,  see  In- 
terpleader. 

See  also  supra,  974,  975,  982:  infra.  1351. 

For  Editorial  Notes,  see  inifra.  IX.  §  66. 

1168.  Courts  should  not  concern  them- 
selves with  the  disposition  of  the  proceeds 
of  wagering  policies.  Exchange  Bank  v. 
Loh,  104  Ga.  459.  31  S.  E.  459,  44:  372 

1169.  The  beneficiary  of  an  ordinary  life 
insurance  policy  has  a  vested  interest  in  the 
policy  and  in  the  money  to  come  out  of  it. 
t'nited  States  Casualty  Co.  v.  Kacer,  169 
Mo.  301,  69  S.  W.  370,  58:  436 


1170.  An  insurance  policy  issued  without 
change,  except  as  to  amount,  from  one 
which  was  surrendered  merely  for  reduction, 
is  to  be  construed,  with  reference  to  the 
interest  of  a  beneficiary  who  has  died  before 
the  surrender,  as  of  the  date  of  the  original 
contract.  Voss  v.  Connecticut  Mut.  L.  Ins. 
Co.  119  Mich.  161,  77  X.  W.  697,       44:  689 

1171.  The  assignment  by  a  man  to  hia 
wife  of  his  contingent  interest  in  a  policy  of 
insurance  on  his  life,  which  is  payable  to 
her  should  she  survive  him,  but  to  his  per- 
sonal representatives  or  assigns  in  case  she 
dies  before  he  does,  devests  him  of  all  in- 
terest in  the  policy,  so  that,  in  case  he  sur- 
vives her,  he  will  acquire  a  right  to  the 
proceeds  of  the  policy,  if  at  all,  by  virtue  of 
his  right  as  surviving  husband,  and  not 
under  the  terms  of  the  policy.  Lanier  v. 
Box,  112  Tenn.  393,  79  S.  W.  1042,      64:  458 

5.  Widow,  Children,  or  Heirs, 

Widow  Taking  under  Policy  Payable  to 
Heirs  at  Law,  see  Descent  and  Dis- 
tribution, 48. 

See  also  infra,  1224,  1229,  1231,  1233,  1279. 

For  Editorial  Xotes,  see  infra,  IX.  §  60. 

1172.  One  whose  life  is  insured  for  the 
benefit  of  his  wife  and  children,  by  a  ton- 
tine policy  which  agrees  to  pay  to  them  as 
"the  assured,"  has  neither  the  legal  title 
to  the  policy  nor  any  right  as  trustee  which 
will  entitle  him  to  the  benefits  of  the  policy 
on  its  maturity,  although  he  has  always 
retained  possession  and  control  of  the  pol- 
icy and  paid  the  premiums,  and  the  bene- 
ficiaries have  never  known  of  the  insur- 
ance. X'ew  York  L.  Ins.  Co.  v.  Ireland 
(Tex.)  17  S.  W.  617,  14:  278 

1173.  Life  insurance  payable  to  the  wife 
of  the  insured  upon  his  death,  and  in  case  of 
her  death  to  his  children  is  vested  in  her  if 
she  survives  him.  and  becomes  a  part  of  her 
estate  although  she  dies  before  obtaining  the 
money;  and  her  estate  will  not  go  to  his 
children.  Brace  v.  Chartrand,  16  Colo.  19, 
26  Pac.   152,  12:  209 

1174.  The  right  to  the  proceeds  of  life  in- 
surance under  a  policy  insuring  a  man's  life 
for  the  benefit  of  his  wife,  and  providing 
that  it  shall  be  payable,  if  she  is  not  living, 
to  her  children,  vests  in  the  children  upon 
her  death  during  the  life  of  her  husband, 
and,  in  case  they  die  before  their  father, 
passes  to  their  representatives,  and  not  to 
the  representatives  of  the  father.  Millard 
V.  Brayton,  177  Mass.  533,  59  X^.  E.  436, 

52:  117 

1175.  Children  to  whom  a  policy  of  insur- 
ance on  their  father's  life  is  payable,  if 
their  mother  be  not  living  at  his  death,  have 
a  vested,  though  contingent,  interest,  and  on 
the  death  of  one  of  them  before  the  moth- 
er's death,  his  interest  will  descend  to  his 
widow  and  children.  Voss  v.  Connecticut 
Mut.  L.  Ins.  Co.  119  Mich.  161,  77  X.  W. 
697,  44:689 

1176.  A  man's  life  insurance,  made  pay- 
able by  the  certificate  to  his  wife,  goes  to 
her   administrator,  and   not   to   the   persons 
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who  would  have  been  entitled  to  it  in  case 
she  died  before  her  husband,  where  both 
perished  in  a  flood  which  destroyed  their 
dwelling,  and  there  is  no  evidence  as  to 
survivorship,  or  as  to  which  died  first.  Cow- 
man V.  Rogers,  73  Md.  403,  21  Atl.  64, 

10:  550 

1177.  The  authority  of  a  husband  to  ap- 
ply in  behalf  of  his  wife  for  insurance  upon 
his  own  life,  and  her  knowledge  of  the 
fact,  are  immaterial  in  a  contest  between 
the  representatives  of  their  children,  who, 
by  the  terms  of  the  policy,  are  entitled  to 
the  proceeds  after  the  mother's  death,  and 
the  representative  of  the  husband,  where 
the  insurer  has  recognized  the  validity  of 
the  contract  and  paid  over  the  money.  Mil- 
lard V.  Brayton,  177  Mass.  533,  59  N.  E. 
436,  52:  117 

1178.  After-born  children  of  a  subsequent 
marriage  are  entitled  to  share  in  the  bene- 
fit of  a  policy  of  life  insurance  taken  for  the 
benefit  of  the  children  of  the  insured.  Scull 
V.  .Etna  L.  Ins.  Co.  132  N.  C.  30,  43  S.  E. 
504,  60:  615 

1179.  Where  a  father  insured  his  life  for 
his  children's  benefit,  signing  the  application 
as  trustee,  the  policy  being  issued  to  him  as 
such,  and,  after  fifteen  years,  defaulted  and 
took  out  another  policy  for  his  second  wife's 
benefit,  on  the  same  premiums,  without  be- 
ing again  examined,  and  being  described  as 
thirty-nine  years  old  "in  1863,"  the  date  of 
the  first  policy,  the  second  policy  was  a  con- 
tinuation of  the  first,  and  the  children  had  a 
vested  interest  therein,  and  are  entitled  to 
its  proceeds.  Garner  v.  Germania  L.  Ins.  Co. 
110  N.  Y.  266,  18  N.  E.  130,  1:  256 

1180.  Where  a  man,  after  the  death  of  his 
Avife,  and  while  he  had  two  children  living,  a 
son  and  a  daughter,  surrendered  a  policy  of 
insurance  upon  his  life,  which  was  payable 
to  ''his  wife  and  children,"  and  took  there- 
for a  paid-up  policy,  also  payable  to  "his 
wife  and  children,"  without  naming  them; 
and  at  the  same  time  took  out  another  pol- 
ic3^  designating  the  beneficiaries  in  the  same 
terms;  and,  after  the  death  of  his  son,  died 
without  having  contracted  another  mar- 
riage,— the  proceeds  of  the  policies  belong 
to  the  daughter  and  the  personal  representa- 
tives of  the  son,  including  the  share  which 
would  have  belonged  to  the  wife,  if  living; 
and  this  share  did  not  lapse  and  return  to 
the  husband  as  undisposed  of.  Hooker  v. 
Sugg,   102  N.   C.  115,  8   S.   E.   919,        3:217 

1181.  An  action  on  a  policy  of  life  insur- 
ance payable  to  the  "legal  representatives" 
of  the  insured,  and  which  his  application 
asked  to  be  made  to  liis  "estate,"  cannot 
be  sustained  by  his  widow  in  her  own  right, 
although  he  had  no  children  and  the  object 
of  the  insurance  association  stated  in  its  by- 
laws was  to  furnish  aid  to  the  "families  or 
assigns"  of  the  members  in  case  of  their 
death.  Sulz  v.  Mutual  Reserve  Fund  L. 
Asso.  145  X.  Y.  5t)3,  40  N.  E.  -24-2.  2S :  379 
Effect  of  divorce. 

Sov  al>o  infra.  1184.  ]2.'^4. 

For  Editorial  Notes,  see  infra.  IX.   §   C5. 

lbs 2.  A  woman  named  a=  a  'nfncriciary  in 
a   policy   of    insurance    on    the    life    of   her 


husband  does  not  lose  her  right  to  the  pro- 
ceeds of  the  policy  by  reason  of  a  divorce 
obtained  bv  her  before  his  death.  Overhiser 
V.  MutualL.  Ins.  Co.  63  Ohio  St.  77,  57  N. 
E.  965,  50:552 

Heirs. 
For  Editorial  Notes,  see  infra,  IX.  §  61. 

1183.  Where  a  mutual  benefit  certificate 
was  made  payable  to  the  devisees  of  the  in- 
sured, if  he  left  no  will  it  became  payable 
to  his  heirs.  NeAvman  v.  Covenant  Mut. 
Ben.  Asso.  76  Iowa,  56,  40  N.  W.  87,    1 :  659 

1184.  A  divorced  wife  cannot  share  in  the 
proceeds  of  a  mutual  benefit  certificate  on 
the  husband's  life,  which  is  payable  by  law 
to  his  heirs.  Schonfield  v.  Turner,  75  Tex. 
324,  12  S.  W.  626,  7:  189 

1185.  The  word  "heirs,"  in  a  certificate  of 
life  insurance,  where  there  is  no  context  to 
explain  it,  means  those  who  would,  under 
the  statute  of  distributions,  be  entitled  to 
the  personal  estate  of  the  insured.  Johnson 
V.  Supreme  Lodg'e  K.  of  H.  53  Ark.  255,  13 
S.  W.  794,  8:  732 

1186.  The  word  "heirs,"  in  a  policy  of  life 
insurance  payable  to  the  "heirs  or  assigns" 
of  the  assured,  who  has  no  wife  or  child,  is 
to  be  construed  to  mean  his  next  of  kin  ac- 
cording to  the  statute  of  distributions. 
Hubbard  v.  Turner,  93  Ga.  752,  20  S.  E. 
640,  30:  593 

1187.  A  widow  is  included  among  the 
"heirs  at  law,"  within  the  meaning  of  an 
insurance  certificate  payable  to  the  heirs 
at  law  of  the  member,  where,  under  the 
laws  of  the  state,  she  would  be  entitled  to  a 
distributive  share.  Mullen  v.  Reed,  64 
Conn.  240,  29  Atl.  478,  24:  664 

1188.  A  policy  of  life  insurance  payable 
to  the  "devisees  or  heirs  at  law"  of  the  in- 
sured, where  he  dies  intestate  without  is- 
sue, is  payable,  under  111.  Rev.  Stat.  chap. 
39,  §  1,  to  his  widow  as  sole  heir,  and  not 
to  his  next  of  kin.  Alexander  v.  North- 
western Masonic  Aid  Asso.  126  III.  558,  18 
N.  E.  556,  2:  161 

1189.  A  widow  is  not  one  of  the  heirs  of 
her  deceased  husband,  within  the  meaning 
of  an  insurance  policy,  so  as  to  be  entitled 
to  share  in  the  proceeds,  under  Arkansas 
statutes,  which  give  her  half  of  the  hus- 
band's personal  estate  as  dower,  absolutely 
and  independently  of  creditors,  and  provide 
for  distribution  subject  to  debts  and  the 
widow's  dower.  Johnson  v.  Supreme  Lodge 
K.  of  H.  53  Ark.  255,  13  S.  W.  794,       8:  732 

1190.  The  proceeds  of  insurance  belong  to 
the  beneficiaries,  and  not  to  the  estate  of 
the  deceased,  when  a  certificate  is  payable  to 
the  member's  "heirs  at  law."  Mullen  v. 
Reed,  64  Conn.  240,  29  Atl.  478,  24:  664 

1191.  The  fact  that  the  disposition  of  the 
balance  of  the  proceeds  of  a  life  insurance 
policy,  which  has  been  assigned  to  secure  a 
debt,  was  not  absolute,  but  that  payment 
tliereof  was  dii'ccted  to  be  made  to  the  debt- 
or's heirs  or  to  such  other  person  as  he 
.should  direct,  is  not  alone  sufficient  to  de- 
prive the  lieirs  of  such  balance;  and  if  the 
disposition  is  otherwise  sufficient  they  will 
take   the   same,   in   case  no   other  person  is 
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designated.     Johnson  v.  Alexander,  125  Ind. 
575,  25  X.  E.  706,  9:  660 

1192.  Children  of  a  beneficiary  who  mur- 
ders the  insured  cannot,  because  she  thus 
forfeits  her  rights  to  the  insurance,  claim  it 
as  her  heirs,  under  a  certificate  payable  to 
her,  her  heirs,  or  legal  representatives. 
Schmidt  v.  Northern  Life  Asso.  112  Iowa,  41, 
83  N.  W.  800,  51:  141 
Exemption  from  debts. 

Equal  Protection  as  to,  see  Constitutional 
Law,  407. 

As  Impairment  of  Vested  Rights,  see  Con- 
stitutional Law,  152. 

See  also  infra,  1233. 

For  Editorial  Notes,  see  infra,  IX.  §  60. 

1193.  The  interest  of  the  "heirs"  to  whom 
a  policy  of  life  insurance  is  made  payable, 
being  derived  from  the  contract,  and  not 
from  the  statute  which  determines  who  are 
within  the  description,  cannot  be  made  sub- 
ject to  the  claims  of  the  creditors  of  the 
person  whose  life  is  insured.  Hubbard  v. 
Turner,  93  Ga.  752,  20  S.  E.  640,        30:  593 

1194.  Life  insurance  taken  by  a  man  be- 
fore marriage  is  to  be  deemed  "effected  by  a 
husband"  within  the  provisions  of  Mill.  & 
V.  (Tenn.)  Code,  §§  3135,  3335,  giving  tha 
benefit  of  such  insurance  to  the  widow, 
children,  and  next  of  kin,  free  from  claims 
of  creditors.  Rose  v.  Wortham,  95  Tenn. 
505,  32  S.  W,  458,  30:  609 

1195.  The  term  "legal  representatives^"  in 
a  policy  of  life  insurance,  as  a  description 
of  the  beneficiaries,  does  not  give  the  ex- 
ecutor or  administrator  any  beneficial  inter- 
est in  the  recovery  so  as  to  defeat  the  right 
of  widow,  children,  and  next  of  kin  under 
Mill.  &  V.  (Tenn.)  Code,  §§  3135,  3835,  to 
take  the  proceeds  free  from  claims  of  cred- 
itors. Id. 

c.  Trust  Fund. 

Review   of   Finding   as   to,   see   Appeal    and 

Error,  728. 
See  also  infra,  1352. 

1196.  One  who  has  received  the  proceeds 
of  life  insurance  policy  made  payable  to  her 
on  her  express  agreement  to  hold  it  as  trus- 
tee cannot  refuse  to  pay  the  money  to  the 
beneficiaries  agreed  upon,  on  the  ground 
that  they  have  no  insurable  interest  in  the 
life  insured.  Hurd  v.  Doty,  86  Wis.  1.  56 
N.  W.  371,  21:746 

1197.  A  wife's  right  to  insure  her  hus- 
band's life  is  not  a  property  interest  which 
prevents  the  proceeds  of  such  insurance, 
which  is  paid  for  witli  partnership  money, 
from  being  regarded  as  a  trust  fund  be- 
longing to  the  partnership  exclusively. 
Holmes  v.  Gilman,  138  N.  Y.  309,  34  X.  E. 
205.  20:  566 

1198.  The  entire  proceeds  of  life  insurance 
upon  the  life  of  a  partner  procured  by  him 
in  the  name  of  his  wife  by  payment  of 
premiums  oiit  of  partnership  funds  exclu- 
sively can  be  recovered  from  her  by  the 
partnership  as  a  trust  fund. — at  least  wlicre 
they  do  not  exceed  his  debt  to  the  firm: 
and  the  recoverv  will  not  be  limited  to  the 


amount  of  the  partnership  fimds  which  were 
thus  used.  Id. 

1199.  A  member  of  a  fraternal  beneficiary 
society  has  no  such  interest  or  property  in 
the  proceeds  of  a  certificate  therein  as  will 
impress  such  proceeds  with  a  trust  in  favor 
of  his  estate  or  his  creditors.  Warner  v. 
Modern  Woodmen  of  America,  67  Neb.  233, 
93  N.  W.  397,  61 :  603 

1200.  A  member  of  a  fraternal  beneficiary 
society  has  no  interest  or  property  in  the 
proceeds  of  a  certificate  payable  to  his 
widow  or  other  dependent  persons,  that  he 
can  impress  such  proceeds  with  a  trust  in 
favor  of  his  creditors.  Fisher  v.  Donovan, 
57  Neb.  361,  77  N.  W.  778,  44:  383 

1201.  A  promise  by  a  wife  to  her  hus- 
band, that  she  will  pay  his  debts,  does  not 
create  a  trust  in  a  benefit  certificate  on  his 
life  of  which  she  is  the  beneficiary.  Id. 

d.  Rights  of  Assignees  or  Creditors. 

Exemption  of  Insurance  on  Exempt  Prop- 
erty, see  Exemptions,  24-27. 

Exemption  of  Life  Insurance,  see  Exemp- 
tions, 28-31. 

Lien  of  Execution  on  Interest  of  Assured, 
see  Execution,   10. 

See  also  supra,  176,  688-690,  711,  715,  716, 
726,  1191,  1193,  1194,  1199-1201;  Re- 
ceivers, 118. 

For  Editorial  Note?,  see  infra,  IX.  §  60. 

1202.  One  advancing  money  to  pay  pre- 
miums on  a  life  insurance  policy  is  entitled 
to  reimbursement  from  the  proceeds  of  the 
policy.  Connecticut  Mut.  L.  Ins.  Co.  v.  Dun- 
comb,  108  Tenn.  724.  69  S.  W.  345,       58:  694 

1203.  That  a  debt  has  become  barred  by 
the  statute  of  limitations  will  not  defeat  the 
creditor's  right  to  enforce  payment  of  a 
policy.  Connecticut  Mutual  L.  Ins.  Co.  v. 
or's  life,  whether  it  was  intended  as  abso- 
lute payment,  or  merely  as  collateral  se- 
curity. Id. 

1204.  A  purchaser  or  assignee  of  insurance 
on  the  life  of  another  has  an  interest  to  the 
extent  of  the  ptircliase  or  other  money  in- 
vested by  him,  including  advancements  in 
the  nature  of  dues,  assessments,  and  pre- 
miums to  preserve  and  keep  the  insurance 
in  force,  with  lawful  interest  thereon.  The 
residue  he  holds  as  trustee  for  those  en- 
titled as  heirs  of  the  insured  or  otherwise. 
Schonfield  v.  Turner,  75  Tex.  324,  12  S.  W. 
62G,  7:  189 

1205.  A  creditor  of  a  person  having  his 
life  insured,  who  takes  an  assignment  of  the 
policy  to  secure  his  debt,  is  entitled  to  re- 
tain from  the  preceeds  of  the  policy  only 
sufficient  to  pay  the  debt,  together  with 
all  advances  made  by  the  creditor  to  keep 
the  policy  in  force.  Morris  v.  Georgia  Loan, 
S.  &.  Bkg!  Co.  109  Ga.  12.  34  S.  E.  378,     46:  506 

1206.  A  creditor  who,  in  ptirsuance  of  a 
bona  tide  efl'ort  to  secure  payment  of  his 
debt,  insures  the  life  of  his  debtor  and  takes 
a  policy  in  his  own  name,  or  for  his  own 
benefit,  whicli  l.ie  is  obliged  to  keep  alive  by 
paying  premiums,  is  entitled  to  hold  ail  he 
c-an  recover  on  the  jwliey.  if  there  is  not 
such  a  gross  disprop<irtion  between  the  debt 
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and  the  amount  of  the  policy  as  to  make 
the  transaction  a  speculation  or  wager. 
Rittler  v.  Smith,  70  Md.  261,  16  Atl.  890, 

2:  844 

1207.  A  creditor  who  took  out  policies  in 
mutual  aid  associations  on  the  life  of  his 
debtor,  on  which  policies  he  became  liable 
to  be  assessed  as  a  member,  and  on  which 
he  paid,  within  the  period  of  about  nine 
months  thereafter,  the  sum  of  $331.75,  and 
the  amount  collected  on  which,  on  the  debt- 
or's death,  was  $2,124.82,  being  an  excess  of 
$474.53  over  the  amount  of  the  debt,  is  en- 
titled to  hold  the  whole  amount  received,  as 
there  is  no  such  disproportion  between  the 
debt  and  the  insurance  as  to  warrant  a 
condemnation  of  the  transaction  as  a  spec- 
iilation  or  wager.  Id. 

1208.  A  creditor  who  takes  an  assignment 
of  a  life  insurance  as  security  for  a  loan 
can  hold  the  proceeds  of  the  policy  only  to 
the  extent  of  the  sums  actually  advanced  bv 
him.  Roller  v.  Beam,  86  Va.  512,  10  S.  E. 
241,  6:  136 

1209.  Assignments  as  collateral  security, 
as  well  as  absolute  ones,  are  included  in  a 
provision  in  a  life  insurance  policy  that,  in 
case  of  assignment,  claims  by  any  creditor 
or  assignee  shall  not  exceed  bona  fide  in- 
debtedness, together  with  premiums  paid 
ana  interest,  and  that  the  policy,  "as  to  all 
amounts  in  excess  therebf,  shall  be  null  and 
void."  McQuillan  v.  Mutual  Reserve  Fund 
L.  Asso.  112  Wis.  665,  87  N.  W.  1069, 

56:  233 

1210.  The  owner  of  a  life  insurance  pol- 
icy having  agreed  to  pay  a  city  for  support 
furnished  him  out  of  its  poor  fund,  the  city 
is  his  creditor  for  the  value  of  the  support 
furnished,. within  the  meaning  of  a  clause  of 
the  policy  providing  that,  in  case  of  its  as- 
signment to  a  creditor,  it  shall  be  valid 
only  to  the   amount  of  his  claim.  Id. 

1211.  A  policy  of  life  insurance  having 
been  assigned  to  a  creditor  of  the  assured 
by  consent  of  the  assurer,  the  policy  pro- 
viding that  in  such  circumstances  the  whole 
beneficial  interest  therein  shall  vest  in  the 
assignee,  and  that  upon  the  death  of  the 
assured  the  liability  of  the  company  shall 
be  limited  to  the  amount  due  such  assignee 
from  the  assmed  and  payments  made  by 
the  former  to  keep  up  the  policy;  and  the 
assignee,  after  making  proof  of  the  death 
of  the  assured,  having  assigned  the  policy 
to  the  widow  of  the  assured,  who  was  the 
beneficiary  named  in  the  policy  but  con- 
sented to  the  first  assignment, — such  wid- 
ow's interest  is  limited  to  the  amount  due 
her  assignor  at  the  time  of  tlie  death  of  her 
husband  and  the  amount  paid  by  such  as- 
signor to  keep  up  the  policy.  Id. 

1212.  Creditors  of  an  insolvent  have  no 
right  to  the  proceeds  of  his  life  insurance. 
made  payable  to  other  persons,  where  he 
paid  tlie  premium  therefor  only  by  a 
woiihless  chock,  and  nevoi-  put  into  tlic 
in-uranee  anydiing  upon  wliich  the  croditoi-s 
could  have  had  anv  claim.  roi))erts  v.  \\"in^ 
ton,  100  Tenn.  4S4.  45  S.  W.  07;].       41  :  ■27."i 

1213.  The    proceeds    of    a    lite    insdranee 


policy  which  is  taken  out  by  an  insolvent 
for  the  benefit  of  his  parents  as  a  mere  gift 
to  them  will  be  subjected  to  the  claims  of 
his  creditors,  where  he  created  a  valid  lia- 
bility against  himself  or  his  estate  by  giving 
a  check  for  a  part  of  the  premium,  which  is 
held  as  an  existing  obligation  at  the  time 
of  his  death,  although  no  part  of  the  pre- 
mium is  actually  paid  by  him  or  out  of  his 
property,  and  the  check  is  never  presented 
against  his  estate,  but  is  paid  gratuitously 
by  his  administrator  out  of  the  latter's  own 
funds.  Lehman  v.  Gunn,  124  Ala.  213,  27  So. 
475,  51:  112 

1214.  A  provision  in  a  life  insurance  pol- 
icy for  the  issuance  of  a  paid-up  policy 
proportioned  to  the  premiums  paid,  upon 
its  surrender  before  default  in  payments, 
cannot  be  enforced  at  the  instance  of  a 
judgment  creditor  of  the  assured  after  the 
latter's  death  and  the  right  to  the  proceeds 
has  passed  to  his  personal  representative, 
so  as  to  make  his  execution  available 
against  the  policy.  Boisseau,  use  of  Robin- 
son v.  Penn,  lOO'Va.  207,  40  S.  E.  647, 

57:  380 

1215.  The  insurable  interest  as  a  creditor, 
of  an  assignee  of  a  life  insurance  policy, 
which  he  is  required  by  the  policy  to  show, 
is  not  a  condition  of  recovery  where  the 
company  is  ready  to  pay  and  the  contro- 
versy is  between  the  claimants  only.  Mu- 
tual Reserve  Fund  L.  Asso.  v.  Hurst,  78  Md. 
59,  26  Atl.  956,  20:  761 

1216.  Where  an  insurance  company  has 
paid  a  fraudulent,  but  not  void,  policy  on  a 
life  in  which  the  beneficiary  had  an  insur- 
able interest,  but  which  had  been  assigned 
to  one  who  had  no  insurable  interest,  the 
money  belongs  to  the  beneficiary,  and  the 
administrator  of  the  insured  cannot  recover 
it  from  the  assignee.  Hoffman  v.  Hoke,  122 
Pa.  377,  13  Atl.  437,  1:229 

1217.  Agreement  by  the  beneficiary  in 
certain  life  insurance  certificates,  to  the 
family  settlement  of  the  estate  of  the  in- 
sured, which  provides  that  they  shall  go 
into  the  general  fund  and  be  collected  by 
the  administrator  for  equal  distribution 
among  the  next  of  kin;  signing  a  power  of 
attorney  to  enable  the  administrator  to  col- 
lect the  money  due  on  them;  and  leaving 
them  with  him, — amounts  to  an  equitable 
assignment  of  the  life  insurance  fund.  Su- 
preme Assembly  R.  S.  of  G.  F.  v.  Campbell, 
17  R.  I.  402,  22"^  Atl.  307,  13:  601 

1218.  A  building  and  loan  association 
which  receives  the  benefit  of  the  act  of  one 
of  its  members  in  taking  a  policy  of  in- 
surance on  his  life  and  assigning  it  as  col- 
lateral to  secure  a  loan  to  the  association, 
by  the  credit  of  the  amount  of  the  policy 
on  its  debt  upon  the  death  of  the  assured, 
will  be  liable  to  account  for  the  amount  to 
the  assignee  or  representatives  of  the  in- 
sured. Tate  V.  Commercial  Bldg.  Asso.  97 
N'a.  74.  33  S.  E.  382,  45:  243 

1219.  The  insurer  may  resist  payment  to 
I'lc  assignee,  on  the  ground  of  fraud,  of 
the  amount  due  on  a  policy  secured  by  the 
lioldcr  ot  a  purchase-money  mortgage  on  the 
lite   of   the   mortgagor's   wife,   who   was  not 
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bound  by  the  mortgage,  to  secure  his  debt, 
Tvhere,  knowing  that,  if  the  insurer  knew 
"the  facts,  it  would  not  issue  a  policy  in  his 
favor,  he  procured  it  to  be  issued  to  her, 
paying  the  premiums  himself,  and  then  took 
an  assignment  of  it  without  notice  to,  and 
contraiy  to  the  rules  of,  the  insurer.  Hin- 
ton  V.  Mutual  Reserve  Fund  Life  Asso.  135 
N.  C.  314,  47  S.  E.  474,  65:  161 

1220.  A  mortgagee  who  has  secured  a 
policy  on  the  life  of  the  mortgagor's  wife 
as  security  for  the  debt,  by  having  it  issued 
to  her  and  assigned  to  him  under  circum- 
stances amounting  to  fraud  upon  the  insur- 
er, will  not  be  permitted  to  collect  the  pro- 
ceeds of  the  policy  as  administrator  of  her 
estate,  on  the  theory  that  she  might  secure 
the  policy  on  her  own  life,  and  that  the  as- 
signment, being  void,  had  not  affected  the 
integrity  of  the  policy  or  the  right  of  her 
administrator  to  enforce  the  contract, — at 
least  where  he  is  to  be  permitted  by  the 
hus-band  to  retain  the  proceeds  for  his  own 
benefit.  Id. 

1221.  The  murder  of  the  insured  by  the 
beneficiary  forfeits  the  rights  not  only  of 
the  beneficiary,  but  of  her  assignee. 
Schmidt  v.  Northern  Life  Asso.  112  Iowa, 
41,  83  N.  W.  800,  51 :  141 

1222.  The  murder  of  a  person  whose  life 
is  insured,  by  an  assignee  of  the  policy, 
whose  claim  to  it  is  valid  only  for  a*  reim- 
bursement of  premiums  paid,  forfeits  only 
the  assignee's  part  of  the  insurance,  and 
not  the  residue  thereof,  to  which  the  estate 
of  the  insured  is  entitled.  New  York  L.  Ins. 
Co.  v.  Davis,  96  Va.  737,  32  S.  E.  475. 

44:  305 

e.  Mutual    Benefit    Insurance. 

See  also  supra.  988,  1184,  1185,  1192.  1199- 
1201,   1217. 

1223.  A  joint  tenancy  in  the  beneficiaries 
•of  a  mutual  benefit  certificate  is  created 
where  the  whole  sum,  without  any  direction 
for  divi>ion.  is  made  payable  to  two  persons 
named  J  and  on  the  death  of  one  of  them 
■during  the  life  of  the  insured  the  other 
takes  the  whole  amount  of  the  benefits. 
Farr  v.  Grand  Lodge  A.  0.  U.  W.  83  Wis. 
44f..  53  N.  W.  738.  18:  240 

1224.  A  benefit  certificate  made  payable 
to  certain  named  children  of  a  member  of  a 
benefit  society  formed  to  provide  aid  to 
widows,  children,  heirs  at  law.  aiul  legatees 
of  the  members,  cannot  be  enlarged  by  con- 
•struction  to  include  a  posthumous  child  by 
a  second  marriage  contracted  after  the  cer- 
tificate was  issued.  Sprv  v.  Williams.  82 
Iowa.  01.  47  X.  W.  890,      "  10:  863 

1225.  Xo  one  except  the  insurer  by  a  ben- 
efit certificate  can  object  to  the  riglit  of 
lu-others  and  sisters  of  a  person  insured  to 
take  tlip  proceeds  of  his  certificate,  on  the 
ground  that  the  constitution  of  the  insurer 
limits  tlip  right  to  take  the  benefits  to  mem- 
bers of  tlie  family  of  the  insured.  John- 
son v.  Supreme  Lodge  K.  of  11.  53  Ark.  255, 
13  S.  W.  794.  '  8:  732 

122G.  A    beneficiarv    in    a    mutual    benefit 


certificate  -  acquires  no  vested  interest  in 
either  the  certificate  or  the  money  to  be 
paid  under  it,  since  he  takes  subject  to 
whatever  change  may  be  made  in  the  con- 
tract luider  the  constitution  and  by-laws  of 
the  association.  Shipman  v.  Protected 
Home  Circle,  174  N.  Y.  398,  67  N.  E.  83, 

63 :  347 

1227.  Failure  to  effect  a  change  of  bene- 
ficiary in  a  mutual  benefit  certificate,  be- 
cause of  refusal  of  the  one  in  whose  favor 
it  wa«  issued  to  surrender  the  old  one, 
gives  him  no  right  to  the  proceeds  as  against 
the  claim  of  the  one  in  whose  favor  the  new 
certificate  was  to  be  issued,  where  there  is, 
by  statute  and  the  rules  of  the  society,  an 
absolute  right  to  make  the  change,  and 
everything  required  by  the  rules  is  done 
except  the  surrender  of  the  old  certificate. 
Lahey  v.  Lahey,  174  X.  Y.  146,  60  X.  E. 
670,  61:791 

1228.  The  interest  in  a  benefit  certificate 
in  an  association  whose  by-laws  entitle  the 
member  to  designate  and  change  the  bene- 
ficiary at  will,  will  go,  upon  the  death  of 
the  member  after  that  of  the  beneficiary 
without  any  attempt  to  change  the  bene- 
ficiary, to  the  latter's  representatives,  and 
not  to  those  of  the  member;  nor  will  it 
pass  under  the  member's  will.  Thomas  v. 
Cochran,  89  :\Id.  390,  43  Atl.  792,         46:  160 

1229.  The  share  of  one  of  the  benefi- 
ciaries of  a  benefit  certificate  who  dies,  leav- 
ing issue,  during  the  life  of  the  insured,  is 
in  the  nature  of  a  testamentary  gift,  and 
will  therefore  pass  to  such  issue  in  accord- 
ance with  the  rule  as  to  a  devise  or  legacy 
declared  by  Ky.  Stat.  §  4841,  providing  that 
it  shall  pass  to  the  issue  of  a  devisee  or  leg- 
atee who  dies  during  the  life  of  testator,  al- 
though a  by-law  of  the  society  is  to  the 
effect  that  the  share  of  a  beneficiary  who 
dies  during  the  life  of  the  insured  shall  go 
to  the  other  beneficiaries  pro  rata,  since 
this  must  be  construed,  in  the  light  of  the 
statute,  to  apply  only  when  the  deceased 
beneficiary  leaves  no  issue.  Supreme  Coun- 
cil C.  K.  of  A.  V.  Densford,  21  Ky.  L.  Rep. 
1574.  56  S.  W.  172.  49:  776 

1230.  Representatives  of  the  beneficiary 
must  show  her  survivorship,  or  the  fund 
will  go  to  the  heirs  in  case  of  the  death,  in 
the  same  disaster,  of  a  member  of  a  mutual 
benefit  society  and  the  beneficiary  of  his 
certificate,  which  ])rovi(les  that,  in  the 
event  of  the  death  of  the  beneficiary  before 
the  decease  of  the  nuMuber.  the  benefit  shall 
be  paid  to  his  heirs.  Middeke  v.  Balder,  198 
111.  590,  64  X.  K.   1002.  59:  653 

1231.  Xo  equitable  rights  accrue  to  either 
the  cieditors  or  the  estate  of  a  deceased 
merjiber  of. a  fraternal  beneficial  association 
whose  certificate  is  jjayable  to  his  heirs 
where  he  dies  without  leaving  heirs  or  des- 
ignating any  other  l)enefieiary  and  there  is 
no  one  in  existence  who.  under  the  rules  of 
tlie  association,  could  become  such  benefi- 
ciary: and  the  fund  contemplated  by  the 
certificate  will  levert  to  tlie  society.  Warn- 
er v.  wlodern  Woodmen  of  America.  67  Xeb. 
233,  93  X.  W.  397,  61 :  603 
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1232.  Where  a  certificate  of  ar  fraternal 
beneficial  association  provides  that  pay- 
ment thereof  shall  be  made  only  to  the  fam- 
ily, widow,  heirs,  blood  relatives,  affianced 
wife,  or  persons  dependent  upon  the  mem- 
ber, and  the  by-laws  of  the  association,  as 
well  as  the  statutes  of  the  state  under  which 
it  is  organized,  contain  the  same  provisions, 
the  death  of  such  member,  without  the  ex- 
istence of  anyone  who  is  entitled  to  be  made 
a  btiieficiary  under  his  certificate,  creates 
no  interest  in  liis  estate  to  the  fund  men- 
tioned therein,  and  his  administrator  cannot 
recover  against  the  association  on  such  cer- 
tificate. Id. 

1233.  The  widow  and  children,  and  not  a 
cretlitor,  are  entitled  to  the  benefits  of  an 
endowment  certificate  of  a  deceased  mem- 
ber of  the  Knights  of  Pythias,  although  he 
had  changed  the  beneficiary,  substituting 
for  his  wife  another  person  whom  he  intend- 
ed to  be  a  nominal  beneficiary  as  trustee 
for  a  creditor,  since  the  constitution  of  the 
organization  provides  that  the  benefits  shall 
be  for  persons  related  to  or  dependent  upon 
the  member,  and  that  the  benefit  shall  never 
be  appropriated  to  the  payment  of  any 
debts  against  the  estate  of  the  deceased 
member.  Carson  v.  Vicksburg  Bank,  75 
Miss.  167,22  So.  1,  37:  559 

1234.  A  divorce  does  not  terminate  the 
rights  of  the  woman  in  a  benefit  certificate 
on  the  man's  life  where  it  is  made  payable 
to  her  by  name  and  the  statutes  permit 
such  certificate  to  be  issued  in  favor  of  the 
wife  or  legatee,  while  no  attempt  is  made 
to  change  the  beneficiary  aft«r  the  divorce. 
White  V.  Brotherhood  of  American  Yeomen, 
124  Iowa,  293,  99  N.  W.  1071,  66:  164 

1235.  A  compromise  agreement  whereby  a 
benefit  society  against  which  suit  has  been 
brought  by  a  beneficiary  on  a  certificate  is- 
sued upon  the  life  of  a  person  who  has  not 
been  seen  or  heard  of  for  nearly  ten  years 
agrees  to  pay  the  beneficiary  a  certain  sum 
at  once,  and  to  place  the  remainder  of  the 
insurance  in  trust,  to  be  held  for  a  certain 
time,  at  the  end  of  which  it  shall  be  paid 
to  the  beneficiary  if,  in  the  meantime,  the 
insurer  cannot  prove  beyond  a  reasonable 
doubt  that  the  insured  is  living, — entitles 
the  beneficiary  to  the  agreed  cash  payment, 
although  before  it  is  actually  paid  over  the 
insured  is  proved  to  be  living,  where  the 
beneficiary  has  not  been  guilty  of  any  fraud 
in  the  matter,  but  lias  acted  in  good  faith. 
Shears  v.  Grand  Lodge  A.  0.  U.  W.  163  N.  Y. 
374,  57  N.  E.  618,  50:  204 

1236.  If  the  benpficiaiy  deprives  himself 
of  the  right  to  enforce  a  benefit  certificate 
iiy  murdering  the  insured,  the  obligation  of 
the  society  niav  \)0.  enforced  by  tliose  desig- 
nated hy  the  >taiute  and  the  rules  of  the 
society  as  out  it  led  to  the  fund,  in  the  ab- 
sence (if  the  beiicrk'iary  Tiamod.  Supreme 
Lodge  K.  of  L.  of  IL  v.  Slonkliausen.  209  111. 
277.  70  X.  ]•:.  r)(;7.  6.-):  .ms 

]2.'->7.  Liability  on  a  bonotit  certificate  is 
not  ilrfeateil  lierause  tlie  heiietieiai'v's  rit^lits 
are  forfeited  by  eau-itiLi'  I  lie  death  of  the 
in-ured.  hut   the  eertific.ii  e  innv  be   enfoi'red 


by  the  latter's  administrator  for  the  benefit 
of  his  estate  on  the  ground  of  a  resulting 
trust  created  in  favor  of  the  estate  by  the 
forfeiture  of  the  rights  of  the  beneficiary 
named.  Schmidt  v.  Northern  Life  Asso.  112 
Iowa,  41,  83  N.  W.   800,  51:  141 

e.  Defenses;  Release. 

Ultra  Vire<s  as  Defense,  see  supra,  18. 

Murder  of  Insured  as  Defense,  see  supra, 
974,  975,  1192,  1221,  1222,  1236,  1237. 

Review  of  Finding  as  to  Effect  of  Refusal  to 
Answer  as  to  Cost  of  Property,  see  Ap- 
peal and  Error,  786,  787. 

Insti'uction  as  to  Quantity  of  Proof  that  In- 
sured Burned  Buildings,  see  Appeal  and 
Error,  1055. 

Admissibility  of  Judgment  to  Defeat  De- 
fense, see  Evidence,  863. 

Evidence  to  Rebut  Defense,  see  Evidence, 
2020,  2021. 

Allegations  of  Fraud  Avoiding  Policy,  see 
Pleading,  527. 

1238.  Claiming  exemption  from  liability 
for  a  loss  on  one  ground  will  not  prevent 
an  insurance  company  from  subsequently 
setting  up  another  defense  based  upon  facts 
of  which,  solely  through  the  negligence  of 
the  insured,  it  was  ignorant  at  the  time  of 
makiifg  its  first  defense.  German-American 
Ins.  Co.  V.  Commercial  F.  Ins.  Co.  95  Ala. 
469,  11  So.  117,  16:  291 

1239.  An  insurance  company  is  not  pre- 
vented from  setting  up  the  suicide  of  an  in- 
sured person  as  a  defense  to  its  liability  on 
the  policy  insuring  his  life,  by  a  statute  pro- 
viding that  "all  companies,  after  having  re- 
ceived three  annual  premiums  on  any  policy 
.  .  .  are  estopped  from  defending  on 
any  other  ground  than  fraud,  against  any 
claim  arising  on  such  policy  by  reason  of 
any  errors,  omissions,  or  misstatements  of 
the  assured  in  any  application  made  by  such 
assured  on  which  the  policy  was  issued, 
except  as  to  age."  Starck  v.  Union  G.  L. 
Ins.  Co.  134  Pa.  45.  19  Atl.  703,  7:576 

1240.  A  provision  of  a  life  insurance  cer- 
tificate, that  ''no  question  as  to  the  validity 
of  an  application  or  certificate  of  member- 
ship shall  be  raised  unless  .  .  .  within 
two  years"  from  date  of  the  certificate  and 
during  the  life  of  the  member,  includes  the 
defense  of  fraud  in  obtaining  the  insurance, 
and  lack  of  insurable  interest  in  the  bene- 
ficiarv.  Wright  v.  IMutual  Ben.  L.  Asso.  118 
N.   Y.  237,  23  X.  E.  186.  6:  731 

1241.  Failure  to  furnish  plans  and  speci- 
fications after  a  loss  under  an  insurance 
policy  is  no  defense  to  a  suit  thereon,  where 
proofs  of  loss  were  furnished,  and  a  negotia- 
tion followed  between  the  assured  and  insur- 
er, ended  by  a  disagreement  as  to  a  basis  for 
the  adjustment  of  the  loss,  and  it  is  appar- 
ent that  if  such  plans  had  been  furnished 
there  would  have  been  no  solution  of  the 
difleionce.  Monteleone  v.  Royal  Ins.  Co.  47 
La.  Ann.  I.i63.  IS  So.  472.  .56:  784 

1242.  The  refusal  of  the  insured  to  state 
what  ho  paid  foi-  an  insured  vessel  does 
not  preclude  liis  recovery  lor  the  loss  there- 
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of,  under  a  policy  which  makes  it  a  condi- 
tion of  his  recovery  that  he  shall  submit  to 
examination  under  oath  and  produce  all 
books  of  account,  bills,  invoices,  and  vouch- 
ers, and  limits  the  recovery  to  the  actual 
cash  value  of  the  property,  where  the  evi- 
dence shows  that  he  expended  in  repairs 
muc'li  more  than  the  amount  of  the  insur- 
ance. Porter  v.  Traders'  Ins.  Ck).  164  X.  Y. 
604,  58  X.  E.  641,  52:  424 

I2i'.i.  The  election  to  repair  is  a  contract, 
which  can  only  be  discharged  by  its  per- 
formance or  execution.  Defects  in  the  ma- 
terial in  <.he  original  building  will  not  ex- 
cuse nonperforntance.  Henderson  v.  Cres- 
cent Ins.  Co.  48  La.  Ann.  1176,  20  So.  658, 

35:  385 

1244.  The  right  of  an  insurer  to  plead 
that  the  fire  was  caused  by  the  criminal  con- 
duct of  the  insured,  or  that  the  insured  by 
fraud  procured  the  insurable  value  to  be 
fixBd  at  an  excessive  amount,  is  not  taken 
away  by  a  statute  requiring  an  insurer  to 
state  in  the  policy  the  insurable  value  of  the 
property  insured,  which  shall  be  the  meas- 
ure of  damages  in  case  of  loss,  and  providing 
that  the  insurer  shall  be  estopped  to  deny 
that  the  property  was  worth  at  the  time  of 
insuring  the  amount  so  fixed  and  that  the 
agent  soliciting  the  insurance  shall  be  held 
to  be  the  agent  of  the  insurer.  Hartford 
F.  Ins.  Co.  V.  Redding,  47  Fla.  228,  37  So.  62, 

67:  518 
Mortgagor's  acts  as  affecting  mortgagee. 
See  also  supra,  397-399,  949-952,  1105,  1157. 

1245.  A  mortgagee  of  land  cannot  recover 
on  an  insurance  iwlicy  taken  out  by  the 
mortgagor,  payable  to  the  mortgagee  "as  his 
intere.st  may  appear,"  where  the  mortgagor 
burned  the  insured  building  for  the  purpose 
of  realizing  on  the  policy.  Hocking  v.  Vir- 
ginia F.  &  M.  Ins.  Co.  99  Tenn.  729,  42  S. 
W.  451,  39:  148 

1246.  The  rights  of  mortgagees  under  a 
policy-  payable  to  them  as  their  interest  may 
appear,  and  providing  that  they  shall  not 
be  affected  by  any  act  of  the  mortgagor  to 
which  they  do  not  consent,  are  not  affected 
by  additional  insurance  taken  by  him  with- 
out their  knowledge,  although  the  policy 
provided  that  in  the  event  of  other  insur- 
ance "the  insured"  can  recover  only  pro  rata, 
and  a  rider  to  the  policy  permits  other  in- 
surance, making  a  similar  provision  as  to 
pra  rata  liability,  "whether  such  other  in- 
surance applies  in  the  same  manner  or 
not."  as  the  other  insurance  in  such  a  case 
affects  only  the  insured,  and  not  the  mort- 
gagee.--.  Hardv  v.  Lancashire  Ins.  Co.  166 
Ma,ss.  210,  44  X.  E.  209,  33:  241 

1247.  The  rights  of  a  mortgagee  in  a  pol- 
icy payable  to  him  "as  his  mortgage  inter- 
est may  appear"  cannot  be  defeated  by  an 
accord  and  satisfaction  between  the  insurer 
and  the  owner  of  the  premises,  who  pro- 
curetl  tlie  policv  in  his  own  name.  Hathawav 
V.  Orii-ni  Ins.  Co.  134  X.  Y.  409,  32  X.  E.  40. 

17:  514 
Release. 
See  also  infra,  l;i61. 

124S.  Where  a  ]HM>on  whose  projXTty  was 
injured  by  an  explosion  of  gas.  brought  an 


action  against  the  gas  company  for  such 
portion  of  his  loss  as  was  not  covered  by 
insurance,  and  gave  a  release  which  was 
expressly  declared  not  to  affect  his  claim 
against  the  insurance  companies,  such  release 
is  no  defense  to  an  action  on  policies  of  in- 
surance. Ins.  Co.  of  Xorth  America  v.  Fi- 
delity Title  &  Trust  Co.  123  Pa.  523,  16  Atl. 
791,  2:, 586 

1249.  A  payment  by  an  insurer  after  a 
loss  has  occurred  and  it  is  under  an  abso- 
lute obligation  to  pay  the  amount  of  the  pol- 
icy of  a  smaller  sum  as  pro  rata  unearned 
premium  upon  a  cancelation  of  the  policy 
and  its  discharge  from  liability  thereunder, 
will  not  operate  to  release  it  from  liability 
for  the  remainder  of  the  loss  incurred,  al- 
though such  discharge  was  given  by  mistake. 
Duncan  v.  Xew  Y''ork  Mut.  Ins.  Co.  138  X.  Y'. 
88,  33  X.  E.  730,  20:  386 

f.  Subrogation;  Rights  of  Carrier. 

Receipt  of  Insurance  as  Affecting  Action 
against  Wrongdoer,  see  Action  or  Suit, 
55. 

Right  of  Subrogation  Subject  to  Attorney's 
Compensation,  see  Attorneys,  79. 

Equal  Protection  as  to,  see  Constitutional 
Law,  409. 

Impairing  Obligation  of  Contract  by  Pre- 
cluding Subrogation,  see  Constitutional 
Law,  1172. 

Action  at  Law  by  Subrogated  Insurer,  see 
Election  of  Remedies,  16,  17. 

Subrogation  to  Tenant's  Claim  against  Land- 
lord, see  Landlord  and  Tenant,  131. 

Estoppel  of  Insurer  to  Intervene,  see  Parties, 
210. 

Allegation  as  to,  see  Pleading,  529. 

See  also  supra,  789;  infra,  1286;  Subroga- 
tion, 3. 

For  Editorial  Notes,  see  infra,  IX.  §§  44, 
60,  64. 

1250.  An  insurer  on  payment  of  a  loss  may 
be  subrogated  to  the  rights  of  the  owner 
against  a  wrongdoer  who  caused  the  loss. 
Phenix  Ins.  Co.  v.  Pennsylvania  Co.  134  Ind. 
215,  33  N.  E.  970,  20:  405 

1251.  The  right  of  recovery  against  a  per- 
son causing  the  loss,  which  is  reserved  to 
the  insurer  by  a  clause  in  the  policy,  depends 
upon  a  law  existing  at  the  time  of  the  fire. 
Leavitt  v.  Canadian  P.  R.  Co.  90  Me.  153, 
37  Atl.  886,  38 :  152 

1252.  The  right  of  a  foreign  insurance 
company  by  subrogation  to  enforce  a  claim 
for  negligently  destroying  property  is  not  af- 
fected by  the  fact  that  it  was  not  legally 
bound  to  pay  the  loss,  or  by  the  invalidity 
of  a  formal  assignment  to  it  of  the  right  to 
damages.  St.  Louis.  A.  &  T.  R.  Co.  v.  Phila- 
delphia Fire  Asso.  60  Ark.  325,  30  S.  W.  350, 

28:  83 

1253.  The  right  of  an  insurance  company 
which  has  actually  paid  a  loss,  to  be  subro- 
gated to  a  claim  of  the  owner  against  a 
wrongdoer  who  caused  the  loss,  is  not  af- 
fected by  the  fact  that  the  insurer  Mas  a 
foreign  corporation  having  no  right  to  do 
business  within  the  state.     Phenix   Ins.  Co. 
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V.  Pennsylvania  Co.  134  Tnd.  215,  33  N.  E. 
970,  20:  405 

1254.  An  insurer  of  property,  upon  paying 
the  loss,  is  entitled  to  subrogation  to  the 
right  of  the  owner  to  recover  from  a  carrier 
or  bailee  primarily  liable  for  such  loss.  Dem- 
ing  V.  Merchants  Cotton-Press  &  S.  Co.  90 
Tenn.  306,  17  S.  W.  89,  13:  518 

1255.  A  railroad  company  is  not  entitled 
to  any  part  of  the  insurance  contracted  for 
and  collected  by  the  owner  of  property  de- 
stroyed by  a  fire  communicated  from  a  rail- 
road locomotive,  although  the  railroad  com- 
pany is  given  by  statute  an  insurable  inter- 
est in  such  property,  with  the  right  to  in- 
sure it  for  its  own  protection.  Matthews 
V.  St.  Louis  &  S.  F.  R.  Co.  121  Mo.  298,  24 
S.  W.  291,  25:161 
[Aff'd  bv  the  Supreme  Court  of  the  United 
States  in  Kio  U.  S.  1,  41  L.  ed.  611,  17  Sup. 
Ct.  Rep.  243.1 

1256.  A  clause  in  a  statute  making  a  rail- 
roau  company  liable  for  losses  by  fire  set 
out  by  its  engines,  which  gives  it  the  benefit 
of  any  insurance  on  the  property,  applies 
only  to  cases  where  the  liability  is  imposed 
by  statute,  and  not  to  those  where  it  is  liable 
because  of  its  own  negligence;  so  that  in 
the  latter  case  it  is  not  entitled  to  the 
benefit  of  the  insurance  on  the  property. 
Dver  V.  Maine  C.  R.  Co.  99  Me.  195,  58  Atl. 
994.  67:416 

1257.  A  provision  in  an  insurance  policy, 
that  the  insurance  shall  not  inure  to  the 
benefit  of  any  carrier,  is  not  void  as  in  re- 
straint of  trade  or  contrary  to  public  policy. 
Ins.  Co.  of  North  America  v.  Easton,  73 
Tex.  167,  11  S.  W.  180,  3:  424 

1258.  A  policy  of  insurance  containing  a 
warranty  that  it  shall  not  inure  to  the  ben- 
efit of  any  carrier  is  avoided  and  ceases  to 
be  operative  if,  during  the  time  specified  for 
its  continuance,  the  insured  contracts  to 
give  a  carrier  any  right  to  benefit  under  the 
policy.  Id. 

1259.  A  certificate  of  insurance  to  convert 
all  the  rights  of  the  original  policy  holder  to 
a  purchaser  of  the  insured  property,  issued 
after  his  agents  had  delivered  the  property 
to  carriers  under  a  bill  of  lading  providing 
that  the  carriers  should  have  the  benefit  of 
any  insurance  upon  the  property,  confers  no 
right  on  the  carrier,  where  the  original  pol- 
icy contained  a  warranty  that  the  insurance 
sliould  not  inure  to  the  benefit  of  any  car- 
rier, aiul  the  certificate  was  issued  without 
notice  of  the  provisions  of  the  bill  of  lading, 
allliou^h  the  carrier  had  no  notice  of  that 
-'varranty  in  the  policy.  Id. 

12G0.  A  shipper  who  contracts  to  give  the 
carrier,  who  may  become  liable  for  the  loss 
01  tlie  goods  shipped,  the  benefit  of  any  in- 
surance that  may  be  eneetcd  thereon,  can- 
not, in  case  of  loss  thronali  ilie  carrier's 
negligence,  recover  upon  a  jmlicv  insuring  his 
goods  which  stipulates  that  in  case  of  loss 
the  insurer  shall  l)e  suLroLiated  to  all  claim 
<■!  tlie  shipper  agaiu.-t  the  carrier,  and  that 
:■•  any  riuiit  of  tlie  iii-urcr  '^orofover  auainst 
ar.y  pcr-on  i-  ]nst  by  aii\  ai  t  of  the  in^uifd. 
{•r  if  the  in>nranci'  i-  ]n.\i\o  for  tlie  liciicfit 
of  anv  earrici',  the  iii-inp;-  -liall  not    Ijf-  lia- 


ble to  pay  any  loss.    Fayerweather  v.  Phenix 
Ins.  Co.  118  N.  Y.  324,  23  N.  E.  192, 

6:  805- 

1261.  The  recovery  for  loss  of  prospective 
earnings  awarded  because  of  injury  to  a 
vessel  by  collision  is  within  the  rule  en- 
titling an  insurer  who  has  received  an  aban- 
donment of  the  vessel  to  the  fund  recovered 
on  account  of  the  collision  from  the  vessel 
in  fault,  and  the  fact  that  the  insurance  did 
not  cover  the  full  value  of  the  injured  vessel 
will  not  require  the  insurer  to  share  such  re- 
covery with  the  vessel  owner.  Mason  v. 
Marine  Ins.  Co.  49  C.  C.  A.  106,  110  Fed,  452,^ 

54:70a 

1262.  An  insurer,  on  payment  of  insurance 
covering  only  part  of  a  mortgage  debt,  can- 
not take  by  subrogation  from  a  mortgagee 
any  part  of  his  claim  until  the  mortgage 
debt  is  paid,  both  principal  and  interest,  in 
full.  Phenix  Ins.  Co.  v.  First  Nat,  Bank, 
85  Va.  765,  8  S.  E.  719,  2:  667 

1263.  A  mortgagee  may  properly  proceed 
to  judgment  and  sale  in  a  foreclosure  suit 
which  was  pending  when  a  loss  by  fire  oc- 
curred, unless  a  payment  of  his  mortgage 
debt  is  made,  under  a  policy  stipulating  that 
his  interest  in  the  insurance  shall  not  be  in- 
validated by  foreclosure,  although  it  also- 
provides  for  subrogation  of  the  insurer  to  his 
rights  under  the  mortgage,  with  a  proviso 
that  it  shall  not  impair  his  right  to  recover 
the  full  amount  of  his  claim.  Eddy  v.  Lon- 
don Assur.  Corp.  143  N.  Y.  311,  38  N.  E.  307, 

25 :  6Sft 

1264.  A  provision  in  one  of  several  insur- 
ance policies  on  mortgaged  property,  that,, 
in  case  the  insurer  is  compelled  to  make 
payment  to  the  mortgagee  when  it  is  under 
no  liability  to  the  mortgagor,  it  shall  be 
subrogated  to  the  mortgagee's  security,  does 
not  make  the  insurer  a  surety  for  the  mort- 
gage debt,  so  as  to  entitle  it  to  challenge 
settlements  made,  while  it  was  contesting  its 
liability  on  its  own  policy,  by  the  mortga- 
gee with  other  insurers,  or  charge  him  with 
sums  which  he  might  have  received,  but 
failed  to  receive,  from  such  policies.  New 
Hampshire  F.  Ins.  Co.  v.  National  L.  Ins. 
Co.  .50  C.  C.  A.  188,  112  Fed.  199,         .57:  692 

1265.  One  of  several  insurers  of  mortgaged 
property,  who  pays  the  amount  due  on  its 
policy  to  the  mortgagee,  and  becomes  sub- 
rogated to  his  security,  cannot  charge,  in 
satisfaction  of  the  mortgagee's  demands 
against  the  security,  a  sum  allowed  by  a 
court  of  competent  jurisdiction  to  the  mort- 
gagor's attorney  out  of  recovery  on  other 
policies,  either  on  the  ground  that  the  mort- 
gagor had  parted  with  his  interest  so  as  not 
to  be  entitled  to  an  allowance  for  attorneys'^ 
fees,  since  that  question  was  settled  by 
I  lie  order,  or  on  the  ground  that  the  mortga- 
gee was  at  fault  in  not  appealing  from  the 
order,  where  the  insurer's  interest  had  at- 
taclied  before  the  order  was  passed,  and  it 
failed  to  object  to  the  allowance,  or  to  in- 
d^'lnnify  the  mortgage  against  the  expense 
of  appealing.  Id. 

]2(iti.  An  insurer  which  receives  an  assign- 
iiiciit  of  the  mortgagee's  claims  against  the 
uioi  t;L;ai;or  upon  paying  him  the  amount  due 
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by  it  under  its  policy  on  the  mortgaged 
property  cannot,  in  an  accounting  of  all  sums 
received  from  the  various  policies  on  the 
property  by  the  mortgagee,  who  is  seeking 
to  enforce  his  mortgage  for  an  unpaid  bal- 
ance, insist  that  he  should  be  charged  with 
the  portion  of  the  sum  received  under  an- 
other policy  which  he  is  charged  to  have 
wrongfully  permitted  to  go  to  the  mortga- 
gor, where  the  amount  kept  by  him  out  of 
such  payment  was  more  than  the  share  of 
the  mortgage  indebtedness  chargeable  to 
that  policy.  Id. 

1267.  A  settlement  of  a  suit  for  unliqui- 
dated damages,  brought  by  an  insured  per- 
son against  a  party  causing  the  loss  of  in- 
sured property,  when  made  with  the  approv- 
al of  a  majority  of  the  insurance  companies 
interested  in  the  matter,  cannot  be  com- 
plained of  by  other  companies  that  have  had 
a  right  to  come  in  to  the  suit  and  have  re- 
fused to  do  so.  Svea  Assur,  Co.  v.  Pack- 
ham,  92  Md.  404,  48  Atl.  359,  52:95 

1268.  One  who  brings  an  action  for  dam- 
ages on  account  of  injuries  to  insured  prop- 
erty, and  also  for  other  losses  not  covered 
by  the  insurance,  but  which  he  is  obliged  to 
include  in  the  same  action,  and  who  there- 
after makes  a  bona  fide  settlement  of  the 
suit  with  the  approval  of  a  majority  of  the 
insurance  companies  that  have  rights  of 
subrogation,  by  which  settlement  a  speci- 
fied sum  is  recovered  for  loss  of  insured 
property  and  a  distinct  recovery  given  him 
on  the  other  claims, — is  entitled  to  hold  all 
of  the  latter  sum  unaffected  by  any  claim 
of  an  insurance  company  that  has  declined 
to  take  part  in  the  proceeding  and  refuses 
to  accept  the  settlement;  but  such  company 
is  entitled  only  to  its  pro  rata  share  of  the 
recovery  allowed  by  the  settlement  on  ac- 
count of  the  insured  property.  Id. 

g.  Apportionment  or  Contribution. 

Severability,  see  supra,  III.  e,  1,  f. 
Conclusiveness  of  Verdict  as  to  Apportion- 
ment, see  Appeal  and  Error,  74f). 
See  also  supra,  333. 
For  Editorial  Notes,  see  infra,  IX.   §  5.5. 

1269.  Marine  policies  issued  on  different 
days,  but  taking  effect  on  the  same  future 
day,  are  not  simultaneous  within  the  mean- 
ing of  the  third  part  of  what  is  known  as 
the  "American  clause."  wliich  provides  that 
other  insurance  "of  date  the  same  day  as 
this  instrument  shall  be  deemed  simulta- 
neous herewitli,"  so  that  the  insurer  shall 
not  be  liable  for  more  tlian  a  ratable  con- 
tribution in  proportion  to.  tlie  sum  tliereby 
insured  to  tlie  aggregate  of  such  simulta- 
neous insurance.  Carlcton  v.  China  ]\Iut. 
Ins.   Co.    174   ]\iass.  280.  ri4   N.   E.   .io9. 

46:  166 

1270.  The  date  of  tlie  policy,  iiiul  not  that 
of  the  attaeliin!7  of  the  risk,  must  govern  1  he 
question  wliether  other  insurance  is  prior 
or  not.  under  a  clause  in  a  policy  of  marine 
inf-urance  providing'  that  otlier  in'^iiranic 
prior  in  day  of  date  shall  be  first  applied  in 
pa}ment   of   a   loss.     Deniing  v.    Mcrtliants 


Cotton-Press  &  S.  Co.  90  Tenn.  306,  17  S. 
W.  89,  13:  518 

1271.  A  provision  for  apportionment  of 
loss  if  there  is  other  insurance  applies  only 
to  cases  v.here  the  insurance  covers  the 
same  interest.  Niagara  F.  Ins.  Co.  v.  Scam- 
niou,  144  111.  490,  28  N.  E.  919,  32  N.  E.  914, 

19:  114 

1272.  A  policy  covering  two  parcels  of 
property  covers  each  parcel  to  its  full 
amount  in  case  of  injury  to  one  alone,  with- 
in the  meaning  of  another  policy  covering  the 
injured  parcel  only,  which  provides  that  in 
case  of  the  loss  the  insurer  shall  not  be 
liable  for  a  greater  proportion  of  the  loss 
than  the  policy  bears  to  the  whole  insur- 
ance. Page  V.  Sun  Ins.  Office.  36  U.  S.  App. 
672.  74  Fed.  203,  20  C.  C.  A.  397,  33:  249 

1273.  One  insuring  a  mortgagor's  interest 
cr.nnot,  in  case  of  loss,  prorate  the  loss  with 
a  policy  issued  on  the  mortgagee's  independ- 
ent interest,  or  compel  contribution  from 
the  insurer  of  such  interest,  under  a  clause 
providing  for  prorating  merely  in  case  of 
"other  insurance"  on  the  property.  Home 
Ins.  Co.  V.  Koob,  113  Ky.  360,  68  S.  W.  453, 

58:  58 

1274.  A  policy  taken  out  by  one  who  holds 
the  proceeds  as  trustee  ex  maleficio  for  the 
owner  is  not,  as  to  the  latter,  "other  insur- 
ance," within  the  meaning  of  the  apportion- 
ment clause  in  his  own  policy,  although  he 
has  obtained  the  benefit  thereof  by  compel- 
ling such  trustee  to  account  to  him  for  the 
proceeds,  where  he  did  not  in  any  other  way 
rati f J'  the  action  of  the  latter  in  taking  out 
such  policy.  Niagara  F.  Ins.  Co.  v.  Scam- 
mon,  144  ill.  490,  28  N.  E.  919,  32  N.  E.  914, 

19:  114 

1275.  The  whole  of  the  insurance  covering 
certain  fixtures  together  with  other  prop- 
erty cannot  be  regarded  as  upon  the  fixtures, 
within  the  meaning  of  a  policy  on  the  lat- 
ter providing  for  the  apportionment  of  the 
loss  among  all  the  policies  on  the  property. 
Clarke  v.  Western  Assur.  Co.  146  Pa.  501, 
23  Atl.  248,  15:  127 

1270.  In  distributing  the  loss  upon  a 
building,  machinerj^  and  stock  between  in- 
surance policies  covering  all  the  items  for 
a  gross  sum  and  those  specifically  liable  on 
eacli  item,  all  of  which  provided  that  the 
liability  shall  not  be  greater  "than  the 
amount  hereby  insured  shall  bear  to  the 
whole  insurance,"  the  blanket  policies  should 
be  regarded  as  insuring  each  item  to  the 
entire  amount  unappropriated  when  it  is 
reached,  making  the  adjustment  item  by 
item  in  the  order  of  greatest  loss,  if  that 
will  work  substantial  equity  and  justice  to 
all.  concerned,  and  deducting  the  sums  ap- 
propriated to  the  respective  items  as  they 
are  adjusted  and  passed.  Schmaelzle  v. 
London  &  L.  F.  Ins.  Co.  75  Conn.  397,  53 
All.    803,  60:  536 

1277.  Where  a  bailee's  agent,  under  a  con- 
tract to  procure  insurance  on  the  property, 
insures  only  part  of  it  for  tlie  benefit  of  it- 
<c\\'.  its  principal  niid  the  owners,  and  part 
of  the  owners  insure  their  interests  in  a 
s(>p;nate  company  for  their  own  benefit,  in 
case  of  loss   the   first  insurance  will  be   ap- 
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plied  to  the  risks  covered  by  it  alone,  to  wit, 
those  of  the  bailee  and  owners  uninsured 
by  the  other  company  and  thus  incidentally 
to  the  benefit  of  the  agent,  before  contribu- 
tion will  be  enforced  in  favor  of  the  second 
insurer  towards  paying  the  loss  of  the  own- 
ers insured  bv  it.  Deming  v.  Merchants 
Cotton-Press  &  S.  Co.  90  Tenn.  306.  17  S.  W. 
89,  13:518 

1278.  Insurance  of  a  lessor's  interest  in 
the  premises,  on  which  the  lessee  also  had 
procured  insurance  for  the  lessor's  benefit, 
as  his  lease  required  him  to  do,  will  cover 
such  part  of  the  loss  insured  against  as  re- 
mains after  the  application  of  the  policies 
taken  by  the  lessee,  where  they  fail  to 
cover  the  whole  loss  because  of  a  stipulation 
in  them  for  prorating  with  all  other  in- 
surance on  the  premises.  Sun  Ins.  Office  v. 
Varble,  103  Ky.  758,  40  S.  W.  486,      41;  792 

1279.  In  case  a  man  expends  more  than 
the  amount  allowed  by  statute  for  insurance 
for  the  benefit  of  his  family,  to  the  exclusion 
of  claims  of  creaitors,  the  courts  will  not  ap- 
portion the  insurance  money  thereby  ob- 
tained between  the  family  and  the  credit- 
ors, but  will  give  the  latter  only  the 
amount  of  excessive  premiums  paid,  with 
interest.  Sternberg  v.  Levy,  159  Mo.  617, 
60  S.  W.  1114,  53:  438 

h.  Actions;   Enforcing  Payment. 

1.  In  General. 

Arbitration  as  Condition  Precedent,  see  su- 
pra, 922. 

Right  of  Action  on  Employer's  Liability 
Policy,  see  infra,  1349. 

Efl'ect  of  Pending  Action  in  Other  State,  see 
Abatement  and  Revival,  37. 

Declaratory  Nature  of  Prohibition  against 
Suits  at  Law  on  Benefit  Certificates,  see 
Action  or  Suit..   1. 

Transfer  to  Equity,  see  Equity,  77. 

Waiver  of  Privilege  as  to  Communications 
with  Physician,  see  Evidence,  1515. 

Variance  in  Proof  as  to  Time  Policy  Runs, 
see  Evidence.  2400. 

Appointment  of  Personal  Representative  to 
Collect,  see  Executors  and  Administra- 
tors, 4. 

Personal  Liability  of  Personal  Representa- 
tive for  Costs,  see  Executors  and  Ad- 
ministrators. 78. 

Setting  Aside  .Judgment,  see  Judgment,  422. 

Assignee's  Right  of  Action,  see  Parties,  85. 

By  Injured  Employee,  on  Indemnity  Policy 
to  Employer,  see  Parties,  63. 

Kecessarv  Parties  to  Action,  see  Parties, 
141, "142. 

Pleading  as  to.  see  Pleadinfr,  9G-99,  142.  292- 
301,  o27-.")30.  5.-iG. 

Negation  of  nofcnse  in  Complaint,  see  Plead- 
"  ing,  223-22.""). 

Admission  of  Issuaiiee  of  Certificate,  see 
Pleading.  110.  111. 

Power  of  Attorney  to  Collect,  see  Piinci[)al 
and  Agent .  •"). 

PvenioN'ul  of  Aetiitii,  see  Reuii>\al  of  Caii.se^^, 
21. 


Specific  Enforcement  of  Contract  to  Insure, 
see  Specific  Performance,  47.  57-59. 

Effect  of  Stipulation,  see  Stipulation.  2. 

See  also  supra.  1146;  infra.  135.1.  1354. 

For  Editorial  Notes,  see  infra,  IX.  §§  13,  47, 
64,   67,  68. 

1280.  A  plaintiff  can  recover  only  those 
benefits  accrued  at  the  commencement  of  the 
action,  in  a  suit  for  benefits,  where  he  is 
entitled  to  a  certain  sum  for  each  week  that 
he  is  sick  and  disabled.  Robinson  v.  Ex- 
empt   Fire  Co.  103  Cal.  1,  36  Pac.  955. 

24:  715 

1281.  Where  a  person  is  induced  by  threats 
of  a  groundless  prosecution  to  accept  a  less 
sum  than  is  justly  owing  to  him  on  a  policy 
of  fire  insurance,  in  satisfaction  of  his 
claim,  and  to  .surrender  the  same,  he  may 
maintain  an  action  on  the  policy  for  the 
balance  due,  without  returning  or  tendering 
back  the  money  so  received.  Springfield  F. 
&  M.  Ins.  Co.  V.  Hull,  51  Ohio  St.  270,  37 
N.  E.  1116,  25:  37 

1282.  Payment  or  tender  of  a  premium 
becoming  due  before  the  death  of  insured  is 
not  necessary  before  bringing  action  on  the 
policy  which  was  continued  in  force,  under 
the  act  of  1877,  by  reason  of  the  company's 
failure  to  give  notice  after  the  premium  was 
due.  Baxter  v.  Brooklyn  L.  Ins.  Co.  119  N. 
Y.  4.50,  23  N.  E.  1048,  7 :  293 

1283.  A  variance  between  the  petition  and 
proof  in  describing  the  premises  where  the 
property  insured  was  situated  is  immate- 
rial where  the  mistake  originally  occurred  in 
the  policy  and  was  by  the  agent,  who 
had  full  knowledge  of  the  situation  of  the 
property.  State  Ins.  Co.  v.  Schreck.  27 
Xeb.  527,  43  N.  W.  340,  6 :  524 

1284.  An  action  on  a  benefit  certificate  of 
the  Knights  of  Honor  may  be  maintained 
without  producing  it  at  the  trial,  when  it  is 
in  the  possession  of  a  subordinate  lodge  to 
which  it  had  been  sent,  and  which  had  re- 
fused to  deliver  it  on  the  ground  of  fraud, 
which  is  relied  upon  as  defense  to  the  ac- 
tion. Lorscher  v.  Supreme  Lodge  K.  of  H. 
72  Mich.  316,  40  N.  W.  545,  2:  206 

1285.  A.  mortgagee  may  maintain  an  ac- 
tion at  law  in  his  own  name  alone  for  a  loss 
on  an  insurance  policy  payable  to  him  as  his 
interest  may  appear,  where  the  amount  of 
his  debt  exceeds  the  whole  value  of  the  in- 
surance and  tlie  whole  value  of  the  property 
destroved.  Ix)vvrv  v.  Insurance  Co.  of  N.  A. 
75  Miss.  43,  21  So.  664,  37:  779 

1286.  An  insured  who  destroys  the  insur- 
er's right  of  subrogation  to  a  claim  against 
persons  causing  a  loss  of  insured  fixtures, 
by  consenting  to  exclude  any  claim  for  them 
from  the  consideration  of  the  jury  and  from 
the  damages  recovered  in  an  action  by  him 
against  the  party  causing  the  loss  to  recover 
damages  to  otlier  larger  interests  than  the 
fixtures,  will  thereby  lose  any  right  of  ac- 
tion against  the  insurer  on  account  of  the 
fixtures,  under  a  policy  providing  that  on 
pa\nient  of  a  loss  the  assured  shall  assign 
ills  claim  against  the  party  causing  it.  or 
[)rosecuto  it  at  the  request  and  expense  and 
f'lr  the  beiiefit  of  the  insiu'er.     Packham  v. 
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German  F.  Ins.  Co.  91  Md.  515,  46  Atl.  1066, 

50:  828 

1287.  A  cause  of  action  to  enforce  the  in- 
dividual separate  liability  of  underwriters 
on  a  Lloyd's  policy  is  not  merged  in  a  judg- 
ment, in  another  state,  in  an  action  to 
which  they  were  not  parties,  brought  on  a 
policy  against  those  underwriters  as  attor- 
neys in  fact  for  all  against  whom  the  pol- 
icy requires  an  action  to  be  brought  as  a 
condition  precedent  to  the  liability  of  the 
other  underwriters.  Enterprise  Lumber  Co. 
V.  Mundy,  (N.  J.  sup.)  62  N.  J.  L.  16,  42 
Atl.  1063,  55:  193 

1288.  A  Lloyd's  fire  insurance  policy  stipu- 
lating that  no  action  shall  be  brought  there- 
on except  against  attorneys  in  fact  repre- 
senting all  the  underwriters,  each  of  whom 
agrees  to  abide  by  the  result  of  such  suit, 
is  not  invalid  as  an  attempt  to  oust  the 
jurisdiction  of  the  courts,  but  may  be  up- 
held as  tending  to  prevent  a  multiplicity  of 
actions,  where  the  attorneys  in  fact  are  not 
mere  agents,  but  are  themselves  parties  to 
the  contract  as  underwriters.  Id. 


2.  Against  Assessment  Companies. 

Right  to  Resort  to  Court  on  Rejection  of 
Claim,  see  Courts,  222-224. 

Allegation  as  to  Agreement  to  Make  As- 
sessment, see  Pleading,  298. 

Sufficiency  of  Verdict,  see  Trial,  910. 

See  also  supra,  79,  1123,  1124;  Pleading, 
602. 

For  Editorial  Notes,  see  infra,  IX.  §  35. 

1289.  Whether  the  court  can,  in  a  proceed- 
ing for  the  winding  up  of  a  safety-fund  as- 
sociation, order  the  laying  of  a  death  assess- 
ment,— quaere.  Burdon  v.  Massachusetts 
Safety-Fund  Asso.  147  Mass.  360,  17  N.  E. 
874,  1:  146 

1290.  Where  the  certificates  of  a  safety- 
fund  association  provide  that  t!ie  safety 
fund  is  only  for  living  certificate  holders, 
and  the  association  undertakes,  upon  the 
death  of  a  member,  only  to  make  an  assess- 
ment and  pay  the  amount  collected  to  the 
beneficiary,  the  safety  fund  cannot  be  at- 
tached; and  the  proper  remedy,  upon  the 
refusal  of  the  association  to  lay  an  assess- 
ment, is  by  a  proceeding  in  equity.  Id. 

1291.  The  beneficiary  in  a  certificate  oi 
membership  in  a  benefit  society  by  which 
the  society  contracts  to  pay,  upon  the  death 
of  the  member  h(31dii!g  the  certificate,  a  cer- 
tain sum  to  be  obtained  by  an  assessment 
upon  its  surviving  members,  need  not  re- 
sort to  equity  to  compel  the  making  of  an 
assesS'ment  in  case  the  society  fails  to  make 
the  same,  nnd  consequently  has  no  money 
with  which  to  piay  the  claim  whon  it  is  due; 
but  he  mav  sue  directly  upon  the  contract. 
Darrow  v.  Family  Fund  Soc.  116  N.  Y.  537, 
22  N.  E.  1093,  6:  495 

1292.  An  action  at  law  will  lie  on  a  mu- 
tual insurance  policy  which  promises  to  pay 
a  definite  amount,  although  payment  is 
conditioned  upon  the  same  being  realized 
from  assessments,  as  this  is  simply  a  meth- 

L.R.A.  Dig.— 112. 


od  of  securing  the  fund.  Follis  v.  United 
States  Mut.  Acci.  Asso.  94  Iowa,  435,  62 
N.  W.  807,  28:  78 

1293.  An  action,  at  law  can  be  sustained 
for  breach  of  the  contract  of  an  insurance 
organization  to  make  an  assessment.  Law- 
ler  V.  Murphy,  58  Conn.  294,  20  Atl.  457, 

8:  113 

1294.  For  a  substantial  breach  of  the  con- 
tract contained  in  a  policy  issued  by  a  mu- 
tual benefit  association  to  pay  to  a  certain 
person  a  percentage  of  an  assessment  upon 
its  members  upon  the  happening  of  a  certain 
event,  the  beneficiary  may  recover  substan- 
tial damages  in  an  action  at  law.  Jackson 
V.  Northwestern  Mut.  R.  Asso.  73  Wis.  507, 
41  N.  W.  708,  2:  786 

1295.  When  a  mutual  benefit  life  insur- 
ance association  incorporated  under  the  laws 
of  Minnesota,  and  dependent  upon  securing 
such  amounts  as  may  be  required  to  meet 
and  liquidate  death  claims  through  assess- 
ments upon  its  members,  refuses  to  make 
an  assessment  in  a  proper  case,  the  remedy 
is  by  an  action  for  a  breach  of  contract. 
Bentz  V.  Northwestern  Aid  Asso.  40  Minn. 
202,  41  N.  W.  1037,  2:  784 

1296.  Lack  of  sufficient  money  in  the 
death  fund  to  pay  a  claim  on  an  insurance 
certificate  is  no  defense  to  an  action  at  law 
although  the  promise  was  to  pay  from  the 
death  fund,  where  by  the  same  contract  the 
association  undertook  to  mak«  a  call  upon 
the  members  if  the  fund  was  then  insuffi- 
cient to  meet  the  claim.  Darrow  v.  Family 
Fund  Soc.  116  N.  Y.  537,  22  N.  E.  1093, 

6:495 

1297.  An  agreement  to  pay  a  sum  received 
from  a  death  assessment,  not  exceeding  $1,- 
000,  with  a  further  provision  that  the  death 
claim  shall  be  payable  within  sixty  days 
after  proof,  giving  the  form  of  notice  and 
process  for  collecting  death  assessments, 
and  containing  a  promise  by  insured  to  pay 
assessments, — imports  a  promise  by  the  in- 
surance association  to  make,  or  cause  to  be 
made,  the  necessary  assessment.  Lawler  v. 
Murphy,  58  Conn.  294,  20  Atl.  457,     8:  113 

1298.  The  measure  of  damages  for  breach 
of  an  agreement  by  an  insurance  organiza- 
tion to  make  an  assssment,  and  to  pay  the 
proceeds  thereof,  not  exceeding  $1,000,  where 
each  member  contraxjts  to  pay  an  assessment 
of  whatever  the  officials  deem  necessary  up- 
on the  death  of  any  member,  is  prima  facie 
the  sum  of  $1,000.  Id. 

1299.  Where  an  insurance  association  has 
refused  to  obey  a  decree  ordering  it  to  make 
an  assessment  for  the  benefit  of  plaintiff, 
a  judgment  is  properly  rendered  for  the 
amount  of  the  insurance  certificate,  with  in- 
terest from  the  time  an  assessment  should 
have  been  made  before  the  suit  was  insti- 
tuted. Newman  v.  Covenant  Mut.  Ben. 
Asso.  76  Iowa,  50,  40  N.  W.  87,  1 :  659 

1300.  The  measure  of  damages,  in  an  ac- 
tion against  a  mutual  benefit  association  on 
a  certificate  of  insurance  agreeing  to  pay 
the  amount  of  an  assessment  on  the  mem- 
bers, where  it  refuses  to  make  an  assessment 
is  the  amount  assessable  upon  all  the  insured 
unless  it  is  shown  that  the  amount  would 
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be  less  because  all  members  did  not  respond 
to  assessments.  Bentz  v.  Northwestern  Aid 
Asso.  40  Minn.  202,  41  N.  W.  1037,        2:  784 

1301.  The  Michigan  statute  providing  for 
mutual  insurance  companies  and  for  the  ap- 
pointment of  receivers  in  certain  cases  gives 
receivers  the  right  to  make  assessments  on 
members  directly,  without  order  of  court; 
and  such  assessments  are  prima  facie  evi- 
dence of  regularity  in  the  proceedings :  but 
it  may  be  shown  that  they  are  excessive. 
Wardle  v.  Townsend,  75  Mich.  385,  42  N.  W. 
950,  4:  511 

1302.  Under  the  Michigan  act  providing  for 
mutual  insurance  companies  and  for  receiv- 
ers thereof  in  certain  cases,  such  receivers 
have  power  to  assess  the  members,  not  only 
in  such  sum  as  shall  be  barely  sufficient  to 
pay  all  losses  and  liabilities,  but  in  such 
sums  as  shall  be  sufficient  to  cover  all  the 
probable  deficiencies  by  reason  of  the  failure 
of  some  of  the  members  to  pay.  An  assess- 
ment of  $50,000  to  pay  $25,000  was  held  not 
excessive.  Id. 

1303.  Upon  demurrer  to  a  complaint  alleg- 
ing the  refusal  of  a  mutual  benefit  associa- 
tion to  make  an  assessment  in  accordance 
with  the  terms  of  its  contract,  and  also  that 
plaintiff''s  share  of  the  assessment  would  be 
at  least  a  certain  amount  in  case  the  assess- 
ment was  made,  the  court  cannot  say,  as 
matter  of  law,  that  plaintiff"  has  only  sus- 
tained nominal  damages  by  reason  of  such 
refusal,  merely  because  it  may  be  difficult, 
in  advance  of  a  levy  and  attempted  collec- 
tion of  the  assessment,  to  ascertain  the  pre- 
cise damages  to  which  plaintiff  is  entitled. 
Jackson  v.  Northwestern  Mut.  R.  Asso.  73 
Wis.  507,  41  N.  W.  708,  2:  786 

1304.  Where  there  wei-e,  at  the  death  of 
the  assured,  sufficient  members  to  make  up 
the  full  amount  of  !j5,000  named  in  the 
policy  if  tlip  assessment  of  $2  to  each  mem- 
ber had  been  made  when  it  should  have 
been;  and  by  reason  of  the  delay  in  making 
the  assessments  the  number  of  members 
was  decreased  so  that  the  fund  realized  by 
an  assessment  at  the  later  dale  is  insuf- 
ficient to  pay  the  policy  in  full, — the  com- 
pany should  be  compelled  to  make  up  the 
deficiency,  although  the  bj'-laws  provided 
that  the  assured  should  only  receive  the 
amount  collected  on  one  assessnuiit.  Fnion 
!klut.  Acci.  Asso.  v.  Frohard,  134  111.  228,  25 
is.  E.  642.  10:  383 

1305.  The  indorsement,  on  a  certificate  of 
a  safety-fund  association,  which  provides 
in  effect  tliat  the  safety  fund  is  only  for 
the  benefit  of  living  certificate  holders,  of 
a  statoHiGnt  that  the  association  will  pro- 
vide material  protection  for  the  families  or 
other  depeiiiloiits  of  deceased  7neinbers  by 
means  of  the  safety  fund,  docs  not  make 
such  fvmd  snlijcct  to  dcatli  clainis,-  sucli 
>ta1einciit  hoiiiL:-  no  part  of  iIh^  eoii1rn''t. 
f'.unlon  V.  Ala --;i.  Ini-iTts  '~-'a  fr-t  v  Fund  A^-o. 
147    M;i-^.  .'Mil.  17   A.    ]•■,.  S7I.     '  1:  I  \{; 

]:Vu\.  'I'M'  rn. ■iiilio;-^  of  a)i  iliiiiic.  .i-poiatc^! 
innniiil  li'i!i-;it  a -.-o.-iat  i"M  of''  iv  -u'ijiTl 
!  ci  ,-njt   li\'  rile  lici!clir:'ir\' cif  a  di'i'i'a -;(-'M  iiiciii- 
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contemplate  the  collection  and  disburse- 
ment of  benefits  by  officers,  and  forefeiture 
of  membership  is  the  only  penalty  provided 
for  failure  to  pay  an  assessment.  Cochran 
v.  Boleman,  162  Ind.  659,  71  N.  E.  47, 

65:  516 

3,  Limitation  of  Time. 

Waiver  of,  see  supra,  806,  819,  884. 

Time  to  Furnish  Notice  or  Proofs  of  Loss, 

Injury,  or  Death,  see  supra,  VT.  a. 
Impairing  Obligation  of  Contract  as  to,  see 

Constitutional  Law,  1204. 
Sufficiency    of    Commencement    of    Action 

within  Prescribed  Time,  see  Limitation 

of  Actions,  236. 
Question  for  Jury  as  to,  see  Trial,  152. 
For  Editorial  Notes,   see  infra,  IX.   §§  69, 

70. 

1307.  A  provision  of  a  life  insurance  pol- 
icy that  suit  shall  be  brought  on  it  within  a 
period  less  than  that  fixed  by  the  statute 
of  limitations  is  void  as  against  public  pol- 
icy. Union  C.  L.  Ins.  Co.  v.  Spinks,  119  Ky. 
261,  83  S.  W.  615,  69:  264 

1308.  The  stipulation  in  an  accident  in- 
surance policy,  that  action  thereon  must 
be  commenced  within  one  year  from  the 
time  the  right  of  action  accrues,  is  reason- 
able and  valid.  Suggs  v.  Travelers'  Ins.  Co. 
71  Tex.  579,  9_S.  W.  676,  1:  847 

1309.  The  minority  of  the  beneficiaries  of 
an  accident  insurance  policy  does  not  ex- 
empt them  from  a  stipulation  therein  re- 
quiring any  action  on  the  policy  to  be 
brought  within  one  year  after  the  right  as- 
crues.  Id. 

1310.  The  minority  of  one  taking  out  a 
policy  of  fire  insurance  does  not  exempt  him 
from  complying  with  a  stipulation  therein 
that  any  action  or  suit  for  recovery  on  any 
claim  must  be  brought  within  twelve 
months  after  the  fire,  the  policy  being  issued 
and  the  l«ss  occurring  before  the  passage  of 
Kan.  Laws  1897,  chap.  91,  p.  182,  forbidding 
such  contracts;  and  an  action  brought  sev- 
eral jears  after  the  loss  occurs,  when  the 
insured  attains  his  majority,  is  barred.  Mead 
V.  Phoenix  Ins.  Co.  68  Kan.  432,  75  Pac.  475, 

64:  79. 

1311.  Under  a  clause  requiring  a  suit  with- 
in one  year  from  the  time  of  the  "accidental 
injury."  in  a  policy  of  accident  insurance 
pro\iding  a  weekly  indemnity  for  the  insured 
in  case  of  such  injury,  and  a  death  indem- 
nity for  his  wife  in  case  of  his  death  there- 
from, the  limitation  period  of  her  suit 
l)egins  to  run  at  his  death,  and  not  at  the 
time  of  the  accident  to  him.  Cooper  v.  Unit- 
ed States  Mnt.  Acci.  Asso.  132  N.  Y.  334, 
;^0  X.  E.  833,  16:  138 

l.']12.  When  a  policy  of  fire  insurance  pro- 
vides that  action  thereon  must  be  brought 
wiiliin  a  specilied  time  after  the  loss  occurs, 
the  limitation  runs  from  the  date  of  the 
lire,  altliouiih.  under  other  provisions  of  the 
prdiry.  the  cause  of  action  does  not  accrue 
uiiiil  sDino  time  after  the  fire.  Travelers' 
fii-  Co  V.  California  In.s.  Co.  1  N.  D.  151. 
tr,  X.   W.  703,  8:  769 
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1313.  A  provision  that  a  suit  on  a  policy 
must  bo  brought  within  "12  montlis  aftor 
the  fire"  requires  the  time  to  be  computed 
from  the  date  of  the  fire,  and  not  from  the 
time  the  loss  is  ascertained  and  established. 
Hart  V.  Citizens'  Ins.  Co.  86  Wis.  77,  56  N. 
W.  332,  21:743 

1314.  The  time  of  death  by  accident,  and 
not  the  time  when  the  cause  of  action  ac- 
crues on  a  policy  of  life  insurance,  is  the 
time  from  which  is  to  be  computed  the 
period  of  "one  year  from  the  date  of  the 
happening  of  the  alleged  injury"  within 
which  suit  must  be  brought  by  the  terms  of 
the  policy,  although  the  right  of  action  on 
the  policy  did  not  accrue  until  the  expira- 
tion of  ninety  days  after  proof  of  the  in- 
jury. McFarland  v.  Railway  Officials  &  E. 
A.  Asso.  5  Wyo.  126,  38  Pac.  347,  677,  27:  48 

1315.  The  six  months'  limitation  for  suit 
on  a  policy  of  insurance  begins  to  run  at  the 
close  of  the  time  allowed  the  company  for 
payment,  and  not  from  the  actual  loss, 
where  the  policy  provides  that  proofs  of  loss 
must  be  made  within  thirty  days  after  the 
loss,  and  suit  brought  within  six  months 
from  the  same  date,  and  also  provides  that 
the  loss  shall  be  paid  in  sixty  days  after 
proof  of  loss.  Murdock  v.  Franklin  Ins.  Co. 
33  W.  Va.  407,  10  S.  E.  777,  7:  572 

1316.  A  stipulataon  that  suit  can  be 
brought  on  an  insurance  policy  only  "within 
twelve  months  next  after  the  fire"  gives  the 
insured  twelve  months  after  the  accrual  of 
his  right  of  action,  where  the  policy  provides 
that  suit  shall  not  be  sustainable  until  after 
full  compliance  with  numerous  requirements, 
and  that  the  loss  shall  not  be  payable  until 
sixty  days  after  notice  and  proofs  of  loss 
and  an  award  by  appraisers,  if  appraisal  is 
required.  Sample  v.  London  &  L.  F.  Ins.  Co. 
46  S.  C.  491,  24  S.  E.  334,  47:  696 

1317.  The  time  for  bringing  suit  on  a 
policy  which  provides  that  no  suit  or  action 
shall  be  commenced  unless  within  twelve 
months  next  after  the  fire,  and  also  provides 
that  a  claim  on  the  policy  shall  be  due  and 
payable  sixty  days  after  full  completion  by 
the  assured  of  certain  requirements  of  the 
policy,  is  not  lost  by  the  expiration  of  the 
twelve  months  after  the  fire,  where  a  cause 
of  action  has  not  then  accrued  by  comple- 
tion of  such  requirements,  if  the  company 
has  insisted  on  these  requirements  and  the 
insured  has  complied  as  rapidly  as  he  was 
able.  Case  v.  Sun  Ins.  Co.  83  Cal.  473,  23 
Pac.  534,  8:  48 

1318.  Delaying  action  for  insurance  for 
more  than  one  year  and  a  half  after  a  letter 
from  the  insurer  asking  that  the  matter  may 
rest  until  an  adjuster  calls  is  not  fatal,  al- 
though nothing  more  is  heard  about  the  ad- 
juster and  the  delay  continued  for  nearly 
a  year  after  the  limitation  of  the  time  for 
action,  which  was  waived  by  the  letter,  had 
expired.  Turner  v.  Fidelity  &  C.  Co.  112 
Mich.  425,  70  N.  W.  898,  38:  529 

1319.  Delay  in  bringing  action  for  life  in-  I 
surance  until  after  the  expiration  of  tlie  j 
year  within  wliirh  the  policy  requires  it  to  ha  \ 
brought  does  not  defeat  the  action,  when  the  | 
delay  was  caused  by  representations  of  tlie 


general  agent  of  the  company  that  it  would 
be  better  to  delay  until  the  return  to  the 
state  of  an  agent  to  whom  the  premiums 
were  alleged  to  have  been  paid,  and  that,  if 
it  was  found  that  they  were  so  paid,  the 
policy  would  be  paid  without  suit.  Hall  v. 
Union  C.  L.  Ins.  Co.  23  Wash.  610,  63  Pac. 
505,  _  51:288 

1320.  A  claim  against  an  assignee  in  in- 
solvency on  an  insurance  policy,  which  ac- 
crued within  one  year  before  the  assignment, 
is  not  barred  by  failure  to  file  it  within  that 
year,  prescribed  by  the  policy  as  the  limit 
of  time  for  an  action  or  proceeding  to  re- 
cover, the  loss.  Re  St.  Paul  German  Ins. 
Co.  58  Minn.  163,  59  N.  W.  996,         26:  737 

1321.  A  new  action  is  not  brought  by  the 
substitution  of  plaintiff  as  administrator 
with  the  will  annexed  after  the  finding  and 
probate  of  the  will,  for  himself  as  simple 
administrator,  in  an  action  on  an  insurance 
policy,  so  as  to  give  the  insurer  the  benefit 
of  the  expiration  of  the  time  limited  for  the 
bringing  of  the  suit,  which  occurs  before  the 
substitution  is  made.  Fidelity  &  C.  Co.  v. 
Freeman,    48  C.  C.  A.  692,  109  Fed.  847, 

54:680 

1322.  A  contract  limitation  in  an  insur- 
ance policy  requiring  suit  to  be  brought 
within  twelve  months  after  loss  is  not  sub- 
ject to  Iowa  Code  1873,  tit.  17,  chap.  2,  pro- 
viding that,  after  the  commencement  of  an 
action  which  fails  for  any  cause  except  neg- 
ligence in  its  prosecution,  a  new  suit  brought 
within  six  months  "shall,  for  the  purpose 
herein  contemplated,"  be  a  continuation  of 
the  first.  Harrison  v.  Hartford  F.  Ins.  Co. 
102  Iowa,  112,  71  N.  W.  220,  4>^ :  709 


VII.  Reinsurance. 

For  Editorial  Notes,  see  infra,  IX.  §  71. 

Fire  insurance. 

Right  of  Action  on  Contract  of  Reinsurance, 

see  Parties,  54. 
For  Editorial  Notes,  see  infra,  IX.  §  71. 

1323.  Policies  of  reinsurance  are  not  pro- 
hibited by  N.  J.  fire  Lloj'd's  act  of  March 
25,  1895,  as  amended  March  20,  1896,  author- 
izing Lloyd's  associations  to  "insure"  against 
loss  or  damage  by  fire  and  lightning,  but 
prohibiting  insurance  not  thereby  author- 
ized, since  such  act  confers  authority  to  issue 
policies,  not  only  in  favor  of  the  owners  of 
property,  but  also  in  favor  of  all  having 
any  insurable  interest  therein,  and  an  in- 
surer of  property  acquires  by  his  contract 
an  insurable  interest  which  he  may  protect 
by  a  contract  of  indemnity  against  loss.  Sun 
Ins.  Ofliee  of  London  v.  Merz  (N.  J.  Err.  & 
App.)  Gl  N.  J.  L.  301,  45  Atl.  785,      52:  330 

1324.  A  contract  of  reinsurance  against 
claims  for  loss  by  fire,  not  to  exceed  a  cer- 
tain amount,  of  property  located  anywhere 
in  the  United  States,  is  not  void  as  a  wager- 
ing contract,  although  at  the  time  of  the 
issuance  of  the  policy  the  party  indemnified 
has  no  insnrable  interest  in  a  portion  of  the 
propcil.w    where   he    acquires    siicli    iiitiM<'r-t 
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during  the  life  of  the  policy,  and  retains  it 
at  the  time  when  the  loss  occurs.  Id. 

1325.  An  agreement  to  issue  a  policy  of 
reinsurance  in  the  usual  form  and  for  the 
usual  premium,  made  after  the  property  was 
destroyed,  of  which  fact  both  parties  were 
ignorant,  will  not  become  operative  by  re- 
lating back  to  the  beginning  of  the  original 
insurance,  but  will  be  deemed  to  commence 
at  the  date  of  the  contract.  Union  Ins.  Co. 
V.  American  F.  Ins.  Co.  107  Cal.  327,  40  Pac. 
431,  28:  692 

1326.  An  insurer  who  has  reinsured  his 
risks  with  another  insurer  has  power  to  as- 
sent to  the  transfer  of  one  of  his  policies, 
according  to  its  provisions,  in  the  absence  of 
anything  in  the  contract  of  reinsurance  ex- 
pressly depriving  him  of  such  power.  Fane- 
uil  Hall  Ins.  Co.  v.  Liverpool  &  L.  «&  G.  Ins. 
Co.  153  Mass.  63,  26  N.  E.  244,  10:  423 

1327.  A  clause  in  a  policy  of  reinsurance 
to  the  effect  that  the  reinsurer  is  made  the 
agent  of  the  original  insurer  for  the  pur- 
pose of  doing,  in  regard  to  outstanding  poli- 
cies covered  by  the  contract  of  reinsurance, 
all  acts  necessary  to  transfer  said  policies 
according  to  their  terms  and  conditions, 
does  not  make  the  reinsurer  the  sole  agent 
for  that  purpose,  or  prevent  the  original 
insurer  from  lawfully  consenting  to  a  trans- 
fer. Id. 

1328.  A  provision  in  a  policy  of  reinsur- 
ance issued  in  accordance  with  a  contract 
made  months  previously  cannot  avail  to 
make  invalid  a  consent  by  the  original  in- 
surer to  the  transfer  of  one  of  the  policies 
covered  by  the  contract,  which  was  granted 
betwen  the  date  of  the  contract  and  the  is- 
suano-e  of  the  policy,  where  such  consent 
was  permitted  by  the  contract.  Id. 

1329.  A  clause  in  a  contract  for  reinsur- 
ance, that  "this  policy  is  subject  to  the 
same  risks,  conditions,  mode  of  settlement, 
and,  in  case  of  loss,  payable  at  the  same 
time  and  in  the  same  manner  as  the  poli- 
cies reinsured," — does  not  mean  that  the 
various  terms  in  the  reinsured  policies  as  to 
risks,  conditions,  mode  of  settlement,  time, 
and  maimer  of  payment,  in  case  of  loss,  and 
limitation  period,  were  incorporated  with  and 
form  a  part  of  the  contract  of  reinsurance, 
but  that  the  original  policies  furnish  in 
those  particulars  the  basis  on  whicli  the  con- 
tract of  reinsurance  stands,  and  that  in  all 
dealings  with  the  original  insured  the  pro- 
visions of  the  2^olicy  issued  to  him  are  to  be 
observed.  Id. 

1330.  Where  there  is  a  second  reinsurance 
of  fire  risk?,  and  a  loss  covered  by  one  of 
the  original  policies,  and  a  suit  by  the  in- 
sured aga'inst  the  reinsurer,  of  which  the  sec- 
ond reinsurer  is  not  notified,  in  which  the 
reinsurer  is  successful;  and  a  subsequent 
suit  by  the  oricriiial  insurer,  after  paying 
the  loss,  af^ainsr  tlic  rcin-urcr  of  wliicli  the 
second  reinsuror  is  nutiliod.  it;  wliich  tlie  re- 
insurer is  d('fi';i.t(^d, — in  a  ^iiit  iiy  the  rein- 
surer on  the  M'i'imd  rciiisuiaiici'  policy  a  re- 
('0\"cry  niay  In'  liad  ac;'ainst  tlii-  -ocijiirl  rein- 
^uriT  I'or  till'  ru~|-  iiieuri't'd  hy  llic  roin-ur- 
'T  in  t)i(>  -(T'oiiil  suit  a^'aiii^t  liiiii.  liut  not 
fni-  llms!'   iiiiMii-rcd   in  tho  lirsi   one,  Jd. 


1331.  The  existence  of  brick  partitions 
extending  above  the  roof  and  dividing  a 
building  into  stores  or  sections  will  not  con- 
stitute each  section  a  separate  building  or 
the  goods  therein  a  separate  risk,  within  the 
meaning  of  a  reinsurance  contract  limiting 
the  amount  of  insurance  to  be  placed  on  any 
one  'Touilding  of  risk,"  if  all  the  sections  are 
inclosed  by  a  common  exterior  wall  and  are 
all  under  one  management  and  devoted  to 
the  same  use,  while  the  floors  of  the  differ- 
ent stories  are  on  the  same  level  and  con- 
nected by  large  doors  through  the  parti- 
tions. German  American  Ins.  Co.  v.  Com- 
mercial F.  Ins.  Co.  95  Ala.  469,  11  So.  117, 

16:  291 

1332.  Notice  that  three  stores  belonging  to 
the  same  person  are  all  located  at  the  foot 
of  the  same  street  is  not  notice  to  the  rein- 
surer that  they  are  all  in  the  same  building 
so  as  to  bind  it  under  a  contract  for  rein- 
surance which  limits  the  amount  of  insur- 
ance on  any  one  building  or  risk.  Id. 

1333.  Failure  of  one  insurance  company  to 
object  to  risks  contained  in  schedules  sent 
to  it  by  another  company,  a  certain  amount 
of  whose  risks  it  has  made  a  compact  to  re- 
insure, will  not  amount  to  an  acquiescence 
on  which  the  latter  can  rely  in  case  they 
are  not  covered  by  the  compact,  since  reli- 
ance may  be  placed  on  the  good  faith  of  the 
other  company  and  its  acting  within  the 
contract,  without  the  necessity  of  making 
a  personal  investigation  of  the  property  cov- 
ered by  each  schedule.  Id. 

1334.  A  reinsurer  may  be  required  to  pay 
the  amount  of  the  loss  which  it  is  liable  for, 
directly  to  the  insured  or  the  party  ulti- 
mately entitled  to  the  money  when  the  prior 
insurer  which  it  has  indemnified  has  be- 
come insolvent.  Hunt  v.  New  Hampshire 
Fire  Underwriters'  Asso.  68  N.  H.  305,  38 
Atl.  145,  38:  514 

1335.  The  liability  of  a  reinsurer  is  not 
lessened  by  the  insolvency  of  an  interme- 
diate insurer  which  has  become  unable  to 
pay  the  loss,  but  the  reinsurer's  liability  is 
for  the  entire  amount  of  the  loss  against 
which  they  agreed  to  indemnify  the  prior 
insurer.  Id. 
Life  insurance. 

1336.  Where  the  directors  of  a  mutual  ben- 
efit insurance  company  dissolve  the  corpora- 
tion by  consolidating  it  with  another,  and 
attempt  to  turn  over  the  insurance  to  such 
other  company;  and  such  company  refuses 
to  issue  to  a  policy  holder  a  new  policy  in 
lieu  of  the  one  held  by  him,  on  the  ground 
that  he  has  contracted  a  certain  disease, — 
such  policy  holder  may  maintain  an  action 
for  fraud  against  the  directors  of  the  former 
corporation,  and  may  recover  from  them  the 
amount  which  he  has  paid  into  the  company. 
And  he  is  not  estopped  by  his  application 
to  the  consolidating  company,  as  such  appli- 
cation does  not  amount  to  a  ratification  of 
the  consolidation.  Grayson  v.  Willoughby, 
78  Iowa,  83,  42  N.  W.  591,  4:  365 
Marine  insurance. 

1.'!.37.  Keinsurance  may  be  for  the  whole 
or  part  of  the  risk  taken  by  the  original  in- 
surer, and  the  efl'ect  is  to  bind  the  reinsur- 
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ers  to  make  good  to  the  original  insurer  the 
loss  up  to  the  amount  reinsured.  Chalaron 
V.  Insurance  Co.  of  N.  A.  48  La.  Ann.  1582, 
21  So.  267,  36:  742 

1338.  Reinsurance  not  to  take  effect  ex- 
cept above  a  stated  amount  of  loss  is  a  con- 
tract of  a  special  character,  and  cannot  be 
inferred  from  the  mere  statement  of  the 
original  insurer,  "We  carry  our  line,"  made 
when  effecting  the  reinsurance,  least  of  all 
when  the  written  contract  of  reinsurance  is 
in  the  ordinary  form  of  insurance  against 
loss  to  the  extent  of  the  amount  specified 
in  the  policy.  Id. 

1339.  The  failure  of  the  original  insurer 
to  bear  any  part  of  the  risk,  owing  to  the 
fact  that  the  assured  did  not  put  on  board 
the  entire  cargo  agreed  to  be  insured,  will 
not  avoid  a  reinsurance  on  the  ground  of 
fraud,  although  the  original  insurer  in  ob- 
taining it  said,  "We  carry  our  line,"  when 
this  was  said  in  the  belief  that  the  full 
cargo  would  be  placed  on  board,  in  which 
case  he  would  have  borne  a  large  part  of  the 
risk.  Id. 

1340.  A  statement  made  to  the  reinsurer 
by  the  original  insurer,  in  obtaining  reinsur- 
ance, "We  carry  our  line,"  without  specify- 
ing any  amount,  will  not  be  deemed  falsified 
if  in  point  of  fact  the  insurer  does  bear 
a  part  of  the  risk,  i.  e.,  to  the  extent  not 
reinsured.  Id. 


Vni.  Guaranty  Policies. 

Bonds  for  Fidelity  of  Employees  or  Corpo- 
rate Officers,  see  Bonds,  II.  b. 

Stipulation  as  to  Conclusiveness  of  Evi- 
dence, see  Contracts,  442. 

For  Editorial  Notes,  see  infra,  §  5. 

1341.  Guaranteeing  the  fidelity  of  officers 
and  the  performance  of  contracts  is  insur- 
ance within  the  meaning  of  a  statute  ex- 
cepting the  business  of  insurance  from  those 
for  which  corporations  may  be  formed. 
People  ex  rel.  Kasson  v.  Rose,  174  111.  310, 
51  N.  E.  246,  44:  124 

1342.  A  contract  which  in  effect  guaran- 
tees a  fixed  revenue  per  acre  from  farming 
lands,  by  agreeing  for  a  consideration  to 
pay  such  amount  per  acre  for  a  crop  grown 
u|>on  it  if  the  owner  chooses  to  sell  it,  con- 
stitutes insurance  within  the  meaning  of  X. 
D.  Rev.  Codes,  §§  4441,  4445,  regulating  in- 
surance business.  Re  Hogan,  8  N.  D.  301, 
78  X.  W.  1051,  45:166 
Employer's  liability. 

Garnishment  of  Proceeds,  see  Garnishment, 

41. 
See  ako  supra,  777,  894,  900-903. 

1343.  Injury  to  a  workman  in  iron  and 
steel  work?,  caused  by  the  fall  of  a  girder 
which  was  being  raised  by  an  independent 
crew  building  an  addition  to  the  works,  is 
within  a  policy  of  indemnity  against  claims 
for  compensation  for  injuries  in  "all  opera- 
tions connected  with  the  business  of  iron 
and  steel  works."  Ploven  v.  ^^'est  vSuperior 
Iron  &  S.  Go.  93  Wis.  201,  67  X.  W.  40. 

32:  388 


1344.  A  common-law  assignment  for  bene- 
fit of  such  creditors  as  become  parties  there- 
to is  not  a  payment  of  a  judgment  for  acci- 
dental injury  in  favor  of  an  employee  who 
does  not  become  a  party  to  the  assignment, 
so  as  to  raise  a  liability  on  the  part  oi  one 
who  has  insured  the  employer  against  loss 
by  reason  of  liability  for  accidental  injuries 
to  employees,  which  is  expressly  limited  to 
loss  actually  sustained  and  paid  in  satisfac- 
tion of  a  judgment  after  trial  of  the  issue. 
Frye  v.  Bath  Gas  &  E.  Co.  97  Me.  241,  64 
Atl.  395,  59:  444 

1345.  An  assignment  of  a  claim  on  an  em- 
ployer's liability  policy  for  imperative  surgi- 
cal relief  furnished  to  an  injured  employee 
under  an  emergency  clause  in  the  policy, 
though  made  before  there  has  been  any  judg- 
ment establishing  the  claim,  is  not  made  in- 
valid by  a  clause  in  the  policy  giving  the 
insurer  the  right  to  defend  actions  on  claims 
for  damages.  Fenton  v.  Fidelity  &  C.  Co. 
36  Or.  283,  56  Pac.  1096,  48:  770 

1346.  An  indemnity  against  liability  for 
damages  on  which  an  assignable  cause  of  ac- 
tion will  arise  as  soon  as  the  accident  oc- 
curs, although  the  assured  is  insolvent  and 
cannot  pay  the  claim,  is  created  by  a  policy 
insuring  an  employer  against  liability  for 
damage  through  injury  to  employees,  and 
providing  that  the  insurer  shall  have  imme- 
diate notice  of  an  accident,  and  exclusive 
power  to  settle  and  adjust  the  claim.        Id. 

1347.  An  insurer  against  employer's  lia- 
bility, whose  contract  gives  it  the  right  to 
defend  against  suits  by  employees  against 
the  assured,  and  which,  after  a  judgment  in 
excess  of  the  insurance  has  been  obtained 
against  the  assured,  agrees  to  perfect  an 
appeal,  is  not  liable  for  negligently  failing 
to  do  so,  whereby  the  judgment  is  affirmed, 
in  the  absence  of  anything  to  show  that  the 
judgment  was  erroneous,  and  that  plaintiff 
could  not  have  succeeded  on  a  second  trial. 
Getchell  &  M.  Lumber  &  Mfg.  Co.  v.  Em-, 
ployers'  Liability  Assur.  Corp.  llT  Iowa, 
180,  90  N.  W.  616.  62:  617 

1348.  The  statement  of  a  general  agent 
of  a  corporation  which  has  insured  employers 
against  liability  for  accidents  to  their  em- 
ployees by  a  policy  requiring  immediate  no- 
tice of  accidents  to  be  given  to  the  company, 
upon  receiving  notice  of  an  accident  eight 
months  after  it  occurred,  that  formal  notice 
would  be  soon  enough  if  given  six  or  seven 
days  later,  does  not  waive  the  provision  of 
the  policy  requiring  immediate  notice,  since 
liability  on  the  policy  had  terminated  when 
the  accident  was  first  brought  to  his  atten- 
tion. Deer  Trail  Consol.  Min.  Co.  v.  Mary- 
land Casualty  Co.  36  Wash.  46,  78  Pac.  135, 

-  67:  275 

1349.  Recovery  against  an  employer  for 
the  death  of  an  employee  precludes  any  right 
of  the  latter's  representatives  to  recover  on 
an  insurance  policy  taken  out  by  the  em- 
ployer, which  includes  a  clause  insuring 
against  death  or  injury  of  employees  or  other 
persons,  and  providing  for  payment  therefor 
to  tlie  employer  "for  the  benefit  of  the  in- 
jured person  or  persons,  or  their  legal  repre- 
sentatives   in    case    of    death."      Embler    v. 
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Hartford  Steam  Boiler  Insp.  &  Ins.  Co.  158 
N.  Y.  431,  53  N.  E.  212,  44:  512 

1350.  Insurance  of  an  employer  against 
loss  of  life  or  injury  to  person  either  of 
his  employees  or  other  persons,  caused  by  a 
peril  insured  against,  making  the  insurance 
payable  to  him  for  the  benefit  of  the  injured 
person  or  persons,  or  their  legal  representa- 
tives in  case  of  death,  and  not  contingent 
upon  his  legal  liability,  does  not  create  any 
right  of  action  in  favor  of  an  employee  or 
his  legal  representatives, — especially  in  case 
of  one  who  was  not  employed  when  the  in- 
surance Avas  taken    (Per  Gray,  J.)  Id. 

1351.  A  father  who  sues  for  injuries  sus- 
tained by  his  minor  son  in  a  mill  in  which 
the  latter  was  employed  is  not  entitled  to 
recover  from  the  employer  insurance  money 
which  may  be  ultimately  received  by  the 
latter  under  an  accident  policy  in  which  he 
is  the  beneficiary,  although  the  premiums 
Avere  paid  with  sums  exacted  monthly  from 
the  wages  of  the  employee.  James  v.  Ra- 
pides Lumber  Co.  50  La.  Ann.  717,  23  So. 
469,  44:  33 

1352.  Insurance  against  loss  through  lia- 
bility for  personal  injuries  does  not  consti- 
tvite  a  trust  fund  for  the  benefit  of  the  in- 
jured person,  and  he  cannot  maintain  an  ac- 
tion against  the  insurer  to  reach  such  fund, 
where,  before  his  claim  against  the  insured 
is  established,  the  insurer  satisfies  its  obli- 
gation to  him  under  the  policy,  although,  by 
reason  of  the  insolvency  of  the  insured,  the 
claim  will  be  otherwise  unenforceable.  Bain 
v.  Atkins,  181  Mass.  240,  63  N.  E.  414, 

57:  791 

1353.  Payment  of  a  claim  for  injuries  to 
an  employee  is  not  a  condition  precedent  to 
a  right  of  action  against  the  insurer  on  a 
policy  to  indemnify  the  employer  for  sums 
for  which  he  "shall  become  liable"  to  em- 
ployees. Hoven  v.  West  Superior  Iron  &  S. 
Co.  93  Wis.  201,  67  N.  W.  46,  32:  388 

1354  A^^  action  upon  an  employer's  lia- 
bility polic}'  may  be  maintained  by  the  em- 
ployer after  judgment  against  him  on  ac- 
count of  an  accident  to  an  employee  with- 
out lirst  paying  the  judgment,  under  a  poli- 
cy insuring  against  liability  for  injuries  to 
employees  providing  that  the  insurer  shall 
settle  any  loss  and  have  control  of  any  legal 
proceedings  against  the  assured  for  such  in- 
juries, and  that  the  assured  shall  not  settle 
such  claims  without  the  consent  of  the  in- 
surer, and  also  that  no  action  shall  be 
lirouglit  on  the  policy  after  the  period  in 
which  one  might  be  brought  by  the  employee 
against  the  employer,  unless  a  suit  was 
ponding  against  the  employer  when  that 
lime  expired,  sinee  such  a  policy  is  not  mere- 
ly one  of  indemnity,  but  an  agreement  to 
assume  and  pay  the  liability.  Anoka  Lum- 
ber Co.  V.  Fidelity  &.  C.  Co.  C;'>  :\]iiin.  ■2<i\. 
05  X.  V\\  .-Jr,.^!,         '  30:  (;>'.) 

Carrier's  liability. 

i:'').").  Insur:iiue  of  a  eavrii-r  of  inis.-H'imrr.s 
aL;ain-t  lialiility  for  iuiiivi"-  in  I'u'Ui  i-  n^l 
(•niitrar\-  to  ]-i;;Mie  ]-M>!;cy.  !!(  -!.:>!!  >K:  A.  \l. 
(V,.  V.  .Mercantile  'rni-l  &  1».  '  ,,.  >•_:  M,].  :,:;:,, 
;-!4  All.  77S.  oS:  1)7 


1356.  A  contract  to  indemnify  a  common 
carrier  of  passengers  against  losses  occur- 
ring from  injuries  to  pasesgners  carried  by 
it  is  not  invalid  as  against  public  policy  be- 
cause it  covers  losses  resulting  from  neg- 
ligence or  the  negligence  of  its  servants. 
Trenton  Pass.  R.  Co.  v.  Guarantor's  Liabil- 
ity Indemnity  Co.  (N.  J.  Sup.)  60  N.  J.  L. 
246,  37  Atl.  609,  44:  213 

1357.  A  policy  insuring  a  railroad  com- 
pany against  loss  for  liability  to  persons 
who  should  accidentally  "sustain  personal 
injuries"  on  its  road  under  circumstances 
which  impose  upon  the  insured  a  common- 
law  or  statutory  liability  for  the  injuries 
does  not  cover  cases  of  instantaneous  death 
without  conscious  suffering  through  injuries 
for  which  insured  is  responsible,  where  the 
statutes  give  a  new  right  of  action  to  the 
personal  representatives  in  case  of  death, 
and  not  a  right  of  action  to  deceased  which 
survives.  Worcester  &  S.  Street  R.  Co.  v. 
Travelers'  Ins.  Co.  180  Mass.  263,  62  N.  E. 
364,  57:  629 
Title  insurance. 

1358.  In  an  application  for  insurance  of 
title  to  real  estate,  a  question.  What  was 
the  "last  price  paid?" — calls  for  the  actual, 
and  not  merely  a  nominal  price, — the  price 
in  money  or  money's  worth.  Stensgaard 
V.  St.  Paul  Real  Estate  Title  Ins.  Co.  50 
Minn.  429,  52  N.  W.  910,  17:575 
Indemnity  of  tenant. 

1359.  Insurance  against  loss  by  reason  of 
having  to  pay  rent  for  a  building  under  a 
lease  while  it  is  untenantable  by  reason  of 
fire  will  cover  the  time  during  which  the 
landlord  is  in  possession  for  the  purpose  of 
rebuilding  the  burned  building  under  an 
agreement  with  the  tenant  that  such  posses- 
sion shall  not  affect  the  tenant's  liability  for 
rent  under  the  lease  until  the  completion  of 
the  new  building.  Heller  v.  Royal  Lis.  Co. 
177  Pa.  262,  35  Atl.  726,  34:  600 

1360.  An  insurer  against  loss  by  reason  of 
liability  for  rent  under  a  lease  while  the 
buiiuing  is  untentantable  because  of  fire  is 
not  relieved  from  any  part  of  his  liability 
by  the  fact  that  the  tenant  receives  from  his 
landlord  a  sum  derived  from  a  policy  insur- 
ing the  landlord  against  loss  of  rent  because 
of  fire, — at  least  if  the  combined  amounts 
will  not  wholly  reimburse  to  the  tenant  the 
rent  he  is  compelled  to  pay  under  his  con- 
tract while  the  building  is  untenantable. 

Id. 

1361.  An  entray  by  a  landlord  to  rebuild  a 
burned  building,  under  an  agreement  with 
the  tenant  that  the  latter  shall  continue  to 
pay  rent  during  the  time  of  the  rebuilding, 
in  consideration  of  the  landlord's  promise  to 
grant  a  new  lease  of  the  improved  property 
on  more  favorable  terms,  will  relieve  an  in- 
surance company  of  its  contract  to  indem- 
nify the  tenant  for  any  loss  accruing  to  him 
by  reason  of  having  to  pay  rent  for  the  in- 
-ured  building  during  such  time  as  it  should 
!>e  untonantalde  by  reason  of  fire.  Royal 
in-,  a.,   v.  Heller,   133  Pa.   152,  19  Atl.  349, 

7:  411 
],"(12.  An  insurance  company's  letter  stat- 
ing  that    it    could    not,    by    reason    of    the 
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landlord  entering  for  the  purpose  of  re- 
buildino:,  l)e  discharged  from  liability  on  a 
policy  insuring  a  tenant  against  liability 
for  rent  in  case  the  leased  buildings  are 
burned,  and  that  such  defense  would  not 
be  raised,  will  not  estop  the  company  from 
asserting  its  discharge  from-  further  liability 
by  reason  of  an  entry  by  the  landlord  under 
an  agreement  with  the  tenant  to  continue 
the  payment  of  the  rent.  Id. 

Cedit  insurance. 
Defense  in  Action  for  Breach  of  Agreement 

with  Agent,  see  Contracts,  733. 
See  also  supra,  816. 

1363.  A  contract  to  indemnify  a  merchant 
against  loss  by  insolvency  of  customers  is  a 
contract  of  insurance.  Shakman  v.  United 
States  Credit  System  Co.  92  Wis.  300,  66 
N.  W.  528,  32 :  383 

1364.  An  agent  of  an  insurer  against  loss 
by  insolvency  of  customers,  having  power 
to  solicit  insurance,  transmit  applications, 
collect  premiums,  and  receive  pay  therefor, 
may,  under  Wis.  Rev.  Stat.  §  1977,  bind  his 
principal  by  an  agreement  to  include  cus- 
tomers rated  by  a  mercantile  agency  not 
recognized  in  the  regular  policies  of  the 
company.  Id. 

1365.  A  policy  of  credit  insurance  indem- 
nifying a  mercantile  concern  against  losses 
in  excess  of  a  specified  amount  is  terminated 
by  an  assignment  for  creditors  made  by  the 
insurer  during  the  term  of  the  policy. 
Smith  v.  National  Credit  Ins.  Co.  65  Minn. 
283,  68  N.  W.  28,  33:511 

1366.  The  insolvency  of  a  credit  insurance 
company  during  the  period  for  which  a  poli- 
cy was  issued  and  before  any  loss  was  suf- 
fered by  tho  insured  does  not  entitli!  liini  to 
rescind  the  contract  and  recover  back  the 
whole  premium  paid,  but  only  to  recover 
back  the  unearned  premium  for  the  remain- 
der of   the  term.  Id. 

1367.  An  agreement  attached  to  a  policy 
insuring  against  loss  by  insolvency  custom- 
ers, which  policy  embraces  a  period  of  sev- 
eral mouths  prior  to  the  date  of  its  issuance, 
which  agreement  accepts  customers,  rated 
by  a  mercantile  agency  not  recognized  in 
the  policy,  will  cover  the  same  period  as  the 
polic}'.  Shakniaii  v.  United  Stutcs  Credit 
System  Co.  92  Wis.  366,  66  N.  W.  528, 

32:  383 

1368.  An  exchision  of  liability  for  losses 
for  credit  given  "exceeding  a  credit  of  30  per 
cent  on  the  lowest,  capital  niting,"  in  a  pol- 
icy insuring  against  loss  liy  insolvency  of 
customers,  excludes  merely  (lie  excess  above 
that  amount,  and  not  tlic  entire  loss  in 
ease  credit  is  given  above  that  amount.    Id. 

1369.  An  agreement  attac'unl  to  a  policy 
insuring  a  merchant  against  loss  by  insol- 
vency of  customers,  that  in  case  a  customer 
is  not  rated  "within  the  system"  of  the  in- 
surer by  tlie  mercantile  agency  designated 
by  the  policy,  and  he  is  rated  by  another 
specified  agi'iicy  withiTi  such  system,  losses 
suflfered  on  hi-  aeenunt  shall  be  covered  by 
the  policy,  will,  in  eas(>  the  systiMii  requires 
a   rating  as   to   both   capital   and   credit,  in- 


clude a  customer  rated  by  the  agency  desig- 
nated by  the  policy  only  as  to  credit,  but 
by  the  other  agency  as  to  both  capital  and 
credit.  '  Id. 

1370.  Losses  occurring  subsequent  to  an 
assignment  for  creditors  by  a  credit  insur- 
ance company  cannot  be  included  in  deter- 
mining a  claim  upon  a  policy,  when  at  the 
time  of  the  assignment  the  losses  were  not 
suflPicient  in  amount  to  create  a  liability  on 
the  policy,  although  during  the  whole  year 
for  which  it  was  issued  they  were  sufficient 
in  amount  to  create  such  liability  except  for 
the  insolvency  of  the  company.  Smith  v. 
National  Credit  Ins.  Co.  65  Alinn.  283,  68 
N.  W.  28,  33:  511 

1371.  The  excess  losses  against  which  a 
mercantile  concern  is  indemnified  by  a  credit 
insurance  company  which  insures  against 
losses  by  insolvency  or  failure  of  custom- 
ers in  excess  of  1  per  cent  of  the  total  year's 
sales,  to  be  not  less  than  a  stipulated 
amount,  with  a  further  provision  that  15 
per  cent  shall  be  deducted  from  the  total 
gross  losses  in  consideration  of  which  the 
losses  shall  remain  the  property  of  the  in- 
sured, must  be  computed,  in  case  the  insur- 
ance company  becomes  insolvent  during  the 
term  of  the  policy,  by  taking  the  1  per  cent 
on  the  amount  of  sales  made  during  the 
time  that  the  policy  had  run,  although  this 
may  be  less  than  a  proportionate  part  of 
the  stipulated  amount  of  sales  to  be  made 
for  the  entire  year.  Id. 


IX.  Editorial  Notes, 
a.  In  general;  companies  and  agents. 

§  I.  Generally. 

Situs  of  insurance  for  purposes  of  adminis- 
tration.    24:  687. 

Set-off  in  case  of  bankruptcy.  55:  49;  66: 
72. 

Effect  of  receipt  of  insurance  money  to  mit- 
igate damages  for  person- 
al injury.     67:  87. 

Effect  of  receipt  of  insurance  money  to  mit- 
igate damages  for  wrong- 
ful death.    67:  92. 

Of  bicycles.    47:307. 

First  and  last  days  in  computing  time  on. 
49:  208. 

Determination  as  to,  by  tribunals  of  as- 
sociation.    49:  363,  372. 

Restrictions  on  insurance  by  unincorporated 
associations  or  individu- 
als ;  Lloj^ds  associations. 
25 :  238. 

Laws  of  states  of  incorporation  as  limita- 
tion upon  powers  of  insur- 
ance  company.     63:  853. 

Powers  of  members  of  benefit  societies.  2: 
163.* 

Tnfants  as  members  of  co-operative  com- 
pany.     17:  547. 

§  2.  Is  a  benefit  association  an  insurance 
company. 

Wliere  the  que,stion  is  as  to  "other  insur- 
ance,"    38 :  33. 
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Where  the  construction  of  the  certifica/te  is 

in  question.     .38:  34. 
Wliere  compliance  with  state  insurance  law 
is    required    before    doing 
business.    38:  40. 
Where  the  question  is  in   regard  to  juris- 
diction.   38:  47. 
Under  statutes  exempting  benevolent  socie- 
ties.    38:49. 
Where  the  question  is  not  discussed.   38:  53. 
Some  definitions.    38:  54. 
§  3.  Foreign  companies. 
Restrictions   on   business   of   foreign   insur- 
ance   companies.      24:  298. 
As  to  assets.    24:  298. 
License   taxes.     24:  299. 
Charges    for    fire    department    or    fire- 
men's fund.     24 :  299. 
Certificates.     24:  300. 
Other  requirements.     24:  301. 
Other  "states."     24:  301. 
What  companies  within  the  statute. 

24:  302. 
Violation  of  statute.    24:  303. 
Retaliatory    statutes.     24:  303. 
Exclusion   of   foreign   companies   as   affect- 
ing commerce.     24:  312. 
The  effect  on  insurance  where  the  statutes 
regulating     the     business 
of    foreign   insurance    com- 
panies have  not  been  com- 
plied with.    20:  405. 
As  to  recovery  on  the  policy.    20:  405. 
As  to  agent's  liability.     20:  407. 
Suits  on  premium  notes.     20:  407. 
As  to  the  effect  of  place  of  contract  on 

premium  notes.     20:  409. 
As  to  criminal  prosecutions.    20:  409. 
Generally,  as  to  suits  against   foreign 
companies.     20:  409. 
§  4.  Agents. 

See  also  infra,  IX.   §§  42,  43. 
Power  of,  to  bind  company.    1:  482,*  8:  72;* 

11:  341.* 
Employment  of  clerk  by.     10:  609.* 
Responsibility  for  acts  of.     7:  217.* 
When  insurance   agent  is  the  agent  of  the 

assured.     20:  277. 
Liability   of   agent    to   insurance  company, 
for    losses    occasioned    by 
disobedience     of     instruc- 
tion.   8:  72.* 
Knowledge    of    agent    imputed    to    insurer. 

1:  217.* 
Notice  to  agent   as  notice   to  principal.    1 : 

5G3.* 
Effect  of  notice  to  subagent.     21:  342. 
§  5.  Liability  of  members  of  mutual  fire  in- 
surance companies. 
In   general.     32:  481. 
Who  are  members.     32:  482. 
In  general.    32:  482. 
Transferees  of  policy  av  property.    32: 
482. 
Xotes  of  members.    32:  483. 
Kinds  and  effect.     32:  483. 
Consideration.     .'52:484. 
^Maturity.     32:  484. 
Xoaotiatioii.     .'32:  4S5. 
Colloction    bv    rcr-oivci-    or    pssio-jiee    for 

'  creditors.     32:  4SG. 
Defenses,     32:486. 


Altered  charter,  by-law,  or  contract  of  mem- 
bership.   32 :  486. 
For  what  losses  or  obligations  liable.     32: 
487. 
In  general.     32:  487. 
During  what  time  or  period.     32:  487. 
Return   premium.     32:  488. 
Division    into    classes    generally.      32: 

489. 
Losses  on   cash  or  stock  policies.     32: 
489. 
Defense  against  contract.    32 :  490. 
In  general.     32:  490. 
Contract  invalid  or  unauthorized.     32: 

490. 
Fraud  or  mistake.     32 :  490. 
Failure  of  consideration.    32:  492. 
Termination  of  liability.    32:  492. 

Rescission   or  cancelation    of    contract. 

32:  492. 
By  loss  and  payment  of  insurance.  32: 

494. 
By  transfer  of  property   insured.     32: 

494. 
By  member's  default.     32:  495. 
By   termination  of  company.     32:  495. 
Liability    of    guaranty     members.    32:  496. 
Assessments.     32:  496. 
Necessity.     32:  496. 
Who  can  make.    32:  497. 
Who  to  be  assessed.    32 :  498. 
Marshalling  funds.     32:  498. 
How  and  when   made.     32:  499. 
Amount;   items  included.     32:  501. 
Notice  or  demand.     32:  502. 
Conclusiveness.     32:  503. 
Lien.     32:  504. 
Set-off.     32:504. 

Procedure  to  enforce.    32:  505.      ' 
In  general.     32:  505. 
Statement  and  pleadings.     32:  505. 
Proof.    32:  506. 

Statute  of  limitations.     32:  508. 
§  6.  Distribution  of  assets  of  insolvent  in- 
surance company. 
Wno  is  to  distribute.     38:  97. 

As   between    different   territorial   juris- 
dictions.    38:  97. 
As  between  courts  and  officers.    38:  100. 
Valuation  and  adjustment  of  claims.     38: 
100. 
Date   when   claims  become   fixed.     38: 

100. 
Finding    value    of    immature    policies. 

38:  101. 
General  rules.     38:  102. 
Presentation  of  claims.     38:  102. 
Priorities.     38:  103. 

In  general.    38:  103. 
Among  policy  holders.    38:  104. 
Set-off.      38:  105. 

Claims  entitled  to  preference.     38:  107. 
Special  funds.     38:  108. 
In  general.    38:  108. 
Reinsurance.     38:  110. 
Stockholder's   liability.     38:  110. 
Contract  rights.     38:  110. 
Surplus   assets.     38:  110. 
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b.  Insurable  interest. 

I.  In  property. 

§  7.  Generally. 

What    are    insurable    interests,    generally 

11:598.* 
In  unfinished  building  during  its  construc- 
tion by  a  contractor.    43: 
664. 
Of  husband  in  wife's  property  or  that  in 
which     she     is     interested. 
66:  657. 
As  agent.    66:  658. 
As  guardian.     66:  659. 
As  trustee.     66:  659. 
As  tenant  by  the  curtesy.    66:  659. 
As  tenant  by  the  entirety.     66:  660. 
In  wife's  personalty.     66:  660. 
In  homestead.     66:  660. 
In  community  property.    66:  661. 
Arising  from  right  to  use  and  profits. 

66:  661. 
Arising    from    equitable    interest.     66: 

661. 
Mutual  insurance  company.    66:  662. 
§  8.  When,  must  exist  under  fire  policies. 
Interest  at  the  time  of  the  policy.  52:  330. 
Interest  at  time  of  policy  and  at  time  of 

loss.    52:  3,32. 
Interest  at  time  of  loss.     52:  336. 
Policies    on    fluctuating    property.     52:  340. 
In  store  or  on   farm.     52:  340. 
Held  by  bailees  or  warehousemen.     52: 
341. 

2.  In  life. 

§  9.  Generally. 

Wager  policy  on  life.     6:  137;*  7:  217;*  12: 

409;*   13:  434.* 
What    constitutes,    generally.      1:  238;*    2: 

844;*  6:  136;*  7:  218.* 
Validity  of  life  insurance  for  benefit  of  be- 
trothed  wife.      19:  187. 
Insurable  interest  of  creditor  in  life  of  debt- 

.or.    2:  844.* 
§  10.  Right  to  take  life  insurance  for  bene- 
fit of  stranger. 
Generally.     25:  627. 
Speculative  policies.    25:  628. 
The  effect  of  existence  of  insurable  interest. 

25:  629. 
Payment  of  premiums.     25:  629. 
The  Texas  doctrine.    25:  630. 
§  II.  Wife's  right  to  insure  life  of  husband. 
The  right  at  common  law.    53:  817. 
The  right  under  statutes.    53:  819. 

The  substances  and  design  of  statutes. 

53:  819. 
Their  purpose,  construction,  and  effect. 
53:  819. 
Generally.     53:  819. 
With  reference  to  title  of  wife  and 

husband.    53 :  820. 
With  reference  to  creditors  of  the 
children.     53:  821. 
What  policies  covered  by.     53:  823. 
Promised  marriage  and  irregular  marriages. 

53:  825. 

Consent  to  use  by  wife  of  husband's  funds. 

53:  825. 


§  12.  In  life   of   parr»nt   or   child   or   other 

relative  by  blood. 
The   rule  that  pecuniary   interest  is  neces- 
sary.   54:225. 
Its  origin  and  extent.     54:  225. 
What    pecuniary    interest   is    suflBcient. 
54":  226. 
The    rule    that    close    relationship    ia   suf- 
ficient.    54:  228. 
Origin,    general    statement    and    scope. 

54:  228. 
Application  to  interest  of  child  in  life 

of  parent.     54:  229. 
Application    to    interest    of    parent    in 

life   of   child.     54:  230. 
Application     to     interest     in    lives     of 
brothers    or    sisters.     54: 
231. 
Application  to  interest  in  lives  of  oth- 
er relatives.    54:  232. 
Consent  of  the  insured.     54:  233. 
§  13.  Consent   of  person  whose  life  is  in- 
sured as  a  condition. 
Policies  on  adults'  lives.    56:  586. 

Action  to  recover  premiums  paid.     56: 

586. 
Action  on  the  policy.    56:  590. 
Insurance  on  children's  lives.    56:  591. 

c.  The  policy  contract. 

I.  In  general;  validity. 

§  14.  Generally. 

Where  contract  of  insurance  deemed  to  have 
been  made.     63 :  833. 

Conflict  of  laws  as  to,  generally.     63:  847. 

Law  governing  as  to  necessity  of  attaching 
application  or  copy  there- 
of to  policy.    03:  867.' 

Insurance  contract  made  by  mail  by  unau- 
thorized foreign  company. 
24:  296. 

§  15.  Validity  of  oral  contract  of  insurance. 

Generally.     22:  768. 

Validity  of  parol  contract  assumed.  22: 
769. 

Charter  or  statutory  provisions.    22:  770. 

Contract  to  insure.     22:  771. 

Agreement  to  insure  enforced.     22:  771. 

Agreement  to  renew  or  extend  the  policy. 
22:  772. 

Contract  not  fully  completed.    22:  772. 

Parol  superseded  by  written  contract.  22: 
772. 

English  decisions.    22:  772. 

Presumption  as  to  powers  of  agent.    22:  773. 

Cases  not  in  point.    22:  773. 

§16.  Validity  of  fire  insurance  on  property 
illegally  used. 

General  principles.     40:  845. 

Violation  of  excise  laws.    40:  845. 

Offenses  against  public  order  and  decency. 
40:  847. 

Violation  of  law  taxing  occupations.  40: 
848. 

§  17.  Validity   of  life   insurance  to   secure 
debt  to  insurer. 

In  genei'al.    53:  462. 

Usurious  transactions.     53:  463. 

§  18.  On  life  of  minor. 

Policies   taken  out  by  minors.     57 :  496. 

Insurance  to  secure  creditors.     57:  497. 
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Policies    taken   out   by   others   on   infant's 

life.     57:499. 
Insurance  in  benefit  societies.    57:  502. 
Surrender  or  disaffirmance  of  policy  on  in- 
fant's life.     57:  504. 
§  ig.  Incontestability. 

Incontestability     of     life     insurance     under 
provisions  of  the  policy  or 
of  a  statute.    42:  247. 
Summary.     42 :  247. 

Incontestable  by  the  terms  of  the 

policy.     42:  247. 
Incontestable  on  account  of  a  stat- 
ute.    42:248. 
Incontestable  by  the  terms  of  the  pol- 
icy.   42:  249. 
Where  the  defense  is  fraud  or  false 
statements  by  the  assured. 
42:  249. 
Where  the  defense  is  suicide.     42: 

253. 
Where  the  defense  is  that  the  ben- 
eficiary has  no  interest  in 
the  life.     42:  256. 
Incontestable  under  a  statute.    42;  257. 
Defense    of    false    statement    and 

fraud.     42:257. 
Defense  of  suicide.     42:  260. 
Miscellaneous  cases.     42:  261. 

2.  Termination;  reformation. 

§  20.  Generally. 
See  also  supra,  IX.  §  5. 
Termination   of   contract   of  insurance.     8: 
719.* 
Notice  and  payment  back  or  tender  of 
premium    as    a     condition. 
8:719.* 
Effect  of  notice  to  agent.    8:  720.* 
Cancelation   of   policy;    authority    of    agent 

to  cancel.     10:  144.* 
Right  to  rescind  contract  of  insurance  for 
default    of    other    party. 
30:  69. 
Reformation  of  policy.     2:  64;*  3:  189;*  5: 

712;*  6:  200,*  838.* 
§  21.  Effect  of  expulsion  from  society. 
Suits   on   the   benefit   certificate.    25:  149. 
Damages.     25:  150. 

3.  Construction. 

§  22.  Generally. 

In  general.    5:  799,*  8U8;*  7:  217;*  11:  340.* 

Interpretation   of   contract.      13:  263.* 

Conflict  of  laws  as  to.     63 :  856. 

Pamphlets  issued  by  company  as  evidence 
of  meaning.     5:  80S.* 

Certificate  in  benefit   society.     8:  113.* 

Distinction  between  certificates  in  ben- 
efit society  and  life  pol- 
icy.    5:  OS;*  12:  210.* 

First  and  last  davs'in  computing  time  as  to 
"life  of  policy.     49:  208. 

Ric-hts  of  members  of  benefit  society  as  af- 
fected by   by-law<.     5:96.* 

Gonfiict  between  by-laws  'and  certificate,  or 
policy,  of  a  mutual  bene- 
fit society  or  insurance 
i/iiinpaiiy.      47  :  GSl . 

r.tVect  of  riders  or  ship-  jttiirhcd  ti.  insur- 
ance policies,     30:  636, 


Nature  of  risk  under  insurance  against 
loss  by  lightning.    26:  287. 

When  contract  entire  and  when  severable. 
8:  834.* 

§  23.  Severability  of  insurance  in  same 
policy. 

Insurance  on  several  buildings.     19:  212. 

Insurance  on  building  and  contents.  19: 
214. 

Effect  on  insurance  upon  buildings  of  for- 
feiture as  to  personal 
property.     19: 217. 

Insurance  on  several  articles  of  personal 
property.     19 :  217. 

Policies  on  live  stock.    19:  218. 

Fraud.     19:218. 

Marine  policies.     19:  218. 

4.  Representations;  warrantiea. 

§  24.  Generally. 

Law  governing  as  to  effect  of  misrepresen- 
tation in  application.    63: 
864. 
Misstatements  in  application;  effect  of.    7: 

217;*  10:666.* 
Statements  as  to  health  and  attendance  of 

physician.     10:  666.* 
Morphinism  of  insured  as  affecting  policy. 

39:  265. 
What  statements  are  warranties.    1 :  564.* 
Warranty;   of  answers   in  application;    ef- 
fect of.     13:  263.* 
Misstatements  or  misrepresentations   made 
or    induced     by     insurer's 
agent.     8 :  70.* 
§  25.  Innocent     misrepresentation     as     to 

health. 
By   insured   who  has   undiscovered   disease. 
53 :  193. 
In  general.     53:  193. 
Representations  to  the  best  of  knowl- 
edge and  belief,  etc.     53: 
201. 
Effect  of  statutory  provisions.    53:  204. 
Representations     by     beneficiary.      53: 
205. 
§  26.  False  representations  as  to  previous 

applications  for  insurance. 
Rule  where  the  statement   is  a  mere  rep- 
resentation.    55:  122. 
Generally.     55:  122. 
Proof  of  materiality.    55:  123. 
Rule   as   to   statements    made   material   by 

agreement.     55:  124. 
Rule  as  to  warranties.    55:  125. 
Construction   with   reference    to    distinction 
between        representations 
and     warranties.     55:  126. 
Falsity    which    will    work    forfeiture.      55: 
128. 
General   rules.     55:  128. 
Omission   to   state   all   other  insurance. 

55:  128. 
Waiver  by  receipt  of  defective  answer. 

55:  130. 
Wrong  answers  by  agent.    55:  131. 
What  constitutes  failure  or  refusal  to 

issue.     55:  132. 
Effect  of  qualification  as  to  knowledge 
or  belief.    55:  133. 
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Waiver  of  forfeiture.    56:  134. 

By  acting  with  knowledge  of  falsity. 

56:  134. 
Notice    from   taking   previous    applica- 
tion.   55:  136. 
Preparation  to  pay  as  a  waiver.     55: 

137. 
Attempted  rescission  on  other  grounds 
as  waiver.    55:  137. 
Statutes    prohibiting  forfeiture    for    imma- 
terial   misrepresentations. 
65:  137. 
Application  to  mutual  aid  and  benefit  so- 
cieties.   65:  138. 


5.  Conditions;  title;  increase  of  risk. 


§  27.  Generally. 

Burden  of  proof  as  to  breach  of  condition. 

13 :  263.* 
Against     vacancy     and     nonoccupancy.     8: 

79;*  9:81.» 
Provisions  against  ceasing  to  operate  mill 

or  machinery.     8:  81.* 
What    constitutes    occupancy    of    premises. 

9:  82.* 
Change  of  risk.     4 :  538.* 
Waiver  of  conditions   or  defense  based  on 
them.     1:222,*     563;*     8: 
74.* 
§  28.  Other  insurance;  increase  of  risk. 
Condition   against   taking   out   other   insur- 
ance.    4:  848.* 
First  and  last  days  in  computing  time,  as 
to    other    Insurance.     49: 
208. 
Provision  against  increase  of  risk.  10:  359.* 
Change   in  machinery.     10:  359.* 
Change  in  purpose  and  use  of  property. 

10:  359.* 
Change  in  occupation  of  premises.     10: 

359.* 
Change  in  occupation  of  premises.     10: 

359.* 
Notice  of  alteration  in  risk.     10:  359.* 
Increase  of  risk  by  change  of  occupation  of 

person.     10:  383.* 
Effect  of  extra  hazards.     11:  299.* 
§  29.  Title;  change  of  title  or  interest. 
How  far  an  undivided  interest  in  property 
is  a  complete  or  full  own- 
ership for  the  purposes  of 
insurance.       18:  481. 
Partnership  interest.     18:  482. 
Effect  of  change  of  title  or  interest,  general- 
ly.    4:  539;*   9:  G27;*    11: 
293.* 
Necessity  that  sale  be  an  absolute  part- 
ing with  title.     4:  539.* 
Effect  of  insurer's  consent  or  want  of 
consent  to  alienation.     4: 
541.* 
Mortgage  as  effecting  cliange  of  title  or  in- 
terest in  insured  property. 
38:  562. 
Insurable  interest.     38:  562. 
Alif-'nation.     38:  502. 
Assignment.  3S:  563. 
Titlc'  or  ownership.     38:  563. 
Cliaii-v   of  interest.     3S:  563. 
Sale,    alienalinii.    r-dnveyance,    transfer, 
or  change  of  title.    38:504. 
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Sale  or  otherwise.     38:  564. 

Alienation   in   whole  or  in  part.     38: 

564. 
Alteration  in  ownership  or  termination 

of  interest.     38:  564. 
Must  be  specific  provision  against  en- 
cumbrance.    38 :  664. 
Other  conditions.    38:  565. 
■  Mutual  companies.     38:  566. 
Absolute  conveyance.     38:  565. 
Effect  of  transfer  by  one  partner  of  his  in- 
terest in  insured  property 
to  other  members  of  firm 
as  a  prohibited  change  or 
alienation  of  interest.    18: 
482. 
§  30.  Condition  against  encumbrances. 
Condition  against  encumbrances,  generally. 

1:218;*  4:538.* 
What    constitutes    a    breach    of    condition 
against    encumbrances.   8: 
73.* 
Effect   of   condition   against    encumbrances, 
upon     renewal,     substitu- 
tion, or  alteration  of  en- 
cumbrance   upon    insured 
property.    20:  400. 
§  31.  Condition  as  to  keeping  and  producing 

books  and  papers. 
Keeping  books  and  vouchers.     51:  699. 
Validity  of  clause.    51:  699. 
Condition  precedent  and  warranty.    61: 

699. 
Compliance  with  policy.    51 :  700. 
Waiver.    51:  702. 
Production  of  books  and  papers.    51:  702. 
Validity  of  clause.     51 :  702. 
Condition   precedent.     51:  702. 
Compliance  with  policy  by  insured.  51: 
703. 
Substantial    and    reasonable    com- 
pliance.   51:  703. 
Procuring  vouchers  from  third  par- 
ties.   51:706. 
Time,  place,  and  manner  of  exam- 
ination.    51:  706. 
Demand.    51 :  707. 
Destruction  or  loss   of  books  and 
vouchers.     51 :  707. 
Waiver.     51 :  708. 

Generally.    51:708. 
Failure  to  act,  or  delay.     51 :  709. 
Keeping  books  and  vouchers  in  a  safe,  or 
safe  place.     51 :  709. 
Validity  of  clause.     51:  709. 
Condition  precedent  and  warranty.   51: 

710. 
Compliance.     51:712. 
Waiver.     51 :  713. 
§  32. -Location  of  movable  property. 
As  affecting  lightning  insurance.    26:  267. 
As    affecting    fire    insurance    thereon.     26: 
237. 
Materiality    of    place    in   general.      26: 

237. 
Description   of  building  or  place.     26: 

237. 
Apartments  in  the  same  building.     26: 

239. 
Particular   kinds   of   property.     26:239. 
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Household  goods  and  wearing  ap- 
parel.    26:  239. 
Carriages.     26 :  240. 
Livestock.     26:  240. 
Farm  machinery.    26:  241. 
Railroad   property.     26:  242. 
Eemoval  of  structures.     26:  242. 
Consent  to  removal  and  waiver  of  con- 
ditions.   26 :  242. 

6.  Forfeitures   and    suspensions. 

§  33.  Generally. 

See  also  infra,  IX.  §§  35,  36,  38,  39. 

ConfJct  of  laws  as  to.    63 :  862. 

Forfeiture  not  favored  in  law.  2:  118;*  9: 
189.* 

Strict  construction  of  clauses  operating  by 
way  of  forfeiture.  4: 
538.* 

Forfeiture  for  nonpayment  of  premium.  5: 
806.* 

Forfeiture  for  nonpayment  of  premium  note. 
9:  317.* 

Waiver  of  forfeiture  for  nonpayment  of 
premium.  1:  256;*  9: 
317.* 

Forfeiture  for  nonpayment  of  assessment. 
9:189.* 

Effect  of  failure  to  pay  assessment  between 
day  of  accident  and  time 
of  death.     26:  112. 

Forfeiture  of  benefit  certificate  by  default 
of  subordinate  lodge.  50: 
111. 

First  and  last  days  in  computing  time  in 
case  of  nonpayment.  49: 
208. 

Reinstatement;  first  and  last  days  in  com- 
puting time  of  payment 
for.     49 :  208. 

Reinstatement  of  defaulted  policy  by  pay- 
ment of  premium  after 
death.     14:  283. 

§  34.  Paid-up  and  nonforfeiting  policies  of 
life  insurance. 

Mode  of  obtaining  paid-up  policy.     15:  449. 

Need  of  demanding  paid-up  policy.     15:  449. 

Time  of  demanding  paid-up  policy.  15: 
449. 

Forfeiture  of  original  policy.     15:  450. 

Stipulations  or  provisions  in  separate  in- 
struments.    15:451. 

Payment  of  outstanding  premium  notes. 
15:  452. 

Failure  to  pay  intere.st  on  premium  notes. 
15:452. 

Application  of  dividends  or  profits  to  inter- 
est.    15:  453. 

Waiver  or  estoppel  as  to  forfeiture.     15:  454. 

Remedies  of  insured.     15:  454. 

Amount  of  recovery  or  of  paid-up  policy. 
15:  455. 

Extension  under  Alassachusetts  statute. 
15:  455. 

7.  Premiums;  assessments. 

§  35.  Generally. 

See   also  supra.   IX.    §8   5,  ;i:3,  M. 
Taxes  on    ijisuram.'o   premiums.     57:  69. 


Payment  of  premium  after  death  to  keep 
insurance     in     force.     14: 
283. 
Days  of  grace.     14:  284. 
Reinstatement  after  death.    14:  284. 

Payment  of  assessment  by  insured.    8:  114.* 

Liability  of  member  of  benefit  society  to 
action  for  assessment.  23 : 
435. 

Remedy  for  refusal  to  levy  assessments.  1: 
146;*  2:  786;*  8:  115.* 

Suits  on  premium  notes  when  foreign  cor- 
poration has  not  complied 
with  statute  as  to  doing 
business  in  state.    20:  407. 

§  36.  Notice. 

Conflict  of  laws  as  to.     63:  862. 

Notification  of  premium  due.     2:  118.* 

Notice  of  nonpayment  of  premium.    5:  806.* 

First  and  last  days  in  computing  time  for 
notice.     49 :  208. 

d  Transfer  of  policy  or  interest;  bene- 
ficiaries. 

§  37.  Generally. 

Conflict  of  laws  as  to  assignment  of  policy. 

63:  858. 
Assignability  of  life  policy.     9:  660.  * 
How  life  policy  assigned.     9:  660.* 
Assignability  of  policy  taken  out   by  wife 
on       husband's       life.     9: 
663;*  10:  259.* 
Assignability  of  endowment  policy.    9:  661.* 
Necessity  that  assignee  have   an   insurable 
interest    in    life.      9:  661.* 
Assignment  as  security  for  debt.    9:  662.* 
Transferees  of  policy  or  property  as  mem- 
bers   of    mutual    fire    in- 
surance       company.      32 : 
482. 
§  38.  Effect  on  assignee  of  assignor's  acts 

of  forfeiture. 
Prior  acts.     18:  136. 
Subsequent   acts.     18:  137. 
Assignment  after  loss.     18:  138. 
§  39.  Power  of  insured  to  destroy  rights  of 

beneficiary. 
In   cases    of   regular   life   policies.     49:  737. 
Generally.    49:  737. 
Assignments.     49:  740. 
Allowing  lapse.     49:  741. 
Procuring  new  policy.    49:  743. 
Procuring  surrender  value.     49:  746. 
Giving  policy  by  will.     49:  748. 
Wisconsin  cases.     49:  748. 
In  cases  of  benefit  societies.     49:  749. 
Generally.     49:  749. 
Assignments.     49:  750. 
Allowing  lapse  or  forfeiture.    49:  751. 
Change  by  surrender.     49:  751. 
Giving  certificate  by  will.     49:  752. 
Alteration    of    certificate,    etc.     49:  753. 
Power  under  constitution,  by-laws,  con- 
tract, or  statute.     49:  753. 
§  40.  Change  of  beneficiary. 
Conllict  of  laws  as  to.     63:  862. 
General    doctrine   that    beneficiary    may    be 

changed.     5:  95.* 
Reservation  in  contract  of  right  to  change. 
6:  97.* 
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Provision  for  change  by  law  of  order.     5: 

98.* 
Change   on   reinstatement   of   member.     5: 

97.' 
Mode  of  change.     5:  96.* 
Changing   designation  in  benefit  certificate 
otherwise     than     in     pre- 
scribed method.    16:  350. 
Waiver  by  the  society.     15:  350. 
Where  compliance  is  beyond  the  mem- 
ber's power.     15:  352. 
Where  the  member  has  done  everything 

in  his  power.     15:  352. 
Where    member    dies    before    eflfecting 

change.     15:  353. 
When  certificate  lost  or  out  of  mem- 
ber's  possession.     15: 36S. 

e.  Estoppel  and  waiver. 

§  41.  Generally. 

Waiver  of  conditions  or  defense   based  on 
them.     1:222,*     563  j*     8: 

74.* 
Waiver  of  proofs  of  loss.     1:  217;*  7:  81;* 
8:  77.* 
Submission  to  arbitration  as.     10:  560.* 
Waiver  of  provision   for  submission  to  ar- 
bitration.    10:  558.* 
Waiver  of  notice  and  statement  of  loss.     8: 

76;*     10:  558.* 
Waiver  of  reference  as  to  loss.     11:  599.* 
Waiver    of    forfeiture    for    nonpayment    of 
premium.      1:256;*         9: 
317.* 
Waiver  by  agent.     1:  217.* 
§  42.  Knowledge  or  fraud  of  insurer's  agent. 
Estoppel  of  company  by  fraud  of  agent.    5: 

646.* 
Effect  of  knowledge  by  insurer's  agent  of 
falsitj'    of    statements    in 
application.      16:  33. 
In  general.     16 :  33. 
Knowledge  of  agent  acquired  in  other 

capacity.     16:  35. 
Agent's    perversion   of   information   by 

the  insured.     16:  35. 
Where  insurer's   agent   falsely   fills  up 

blanks.     16:  37. 
When  falsity  is  due  to  misconstruction 
of  facts  by  agent.     16:  38. 
§  43.  Retention  of  policy  as  waiver  of  mis- 
take or  fraud  of  insurer  or  its  agent. 
Generally.     67 :  705. 
Time  of  misrepresentation.    67:  706. 
Mistake    or    fraud    as    to    terms    of   policy. 
67:  708. 
Character  of  policy.     07:  708. 
Various   provisions   of   policy.     67:  711. 
Risks  insured  against.     67:  711. 
Duration  of  insurance.     67:  712. 
Limitation   of   time   for   action   on 

policy.     67:714. 
Existence  of   options   at   maturity. 

07:  714. 
Liability   to  assessment.     67:  715. 
Eirrlit  to  cancel.     C7:  716. 
Obligation    to   keep  books   in   safe. 

67:717. 
Obligation    to    keep    watchman    on 

premises.     67 :  718. 
Sionaturo    to   a])plication.      07:71s, 


Agency  clause.     67:  718. 
Date  of  policy.     67:  719. 
Value  of  policy.     67:  719. 
Variation  of  terms  on  renewal  of  policy. 
67:  719. 
Mistake  or  fraud  as  to  facts  disclosed  by  the 
insured.    67:  72L 
Appearing  in  the  policy.    67:  721. 

Subject-matter  of   insurance.     67: 
721. 
Property  covered.     67:  721. 
Voyage  covered  by  marine  pol- 
icy.   67:723. 
Misdescription      of      property. 

67 :  724. 
Location  of  property.    67:  724. 
Interest    protected.     67:  724. 
Facts    affecting    the    hazard.      67: 
726. 
Other  insurance.    67:  726. 
Occupancy    of    premises.      67: 

729. 
State  of  title.     67:  731. 
Encumbrances.    67:  732. 
Appearing  only  in  the  application.    67: 
734. 
Copy  attached  to  policy.    67:  734. 
Physical  condition  of  insiired. 

67:  734 
Prior  insurance.    67:  735. 
Occupation.     67:  736. 
Encumbrances.     67:  737. 
Copy  not  attached.     67 :  737. 
Mistake  or  fraud  as  to  matters  outside  of 
the  policy  and  application. 
67:  738. 
Effect  of  retention  by  other  than  insured. 

67 :  739. 
Effect  of  insured's  illiteracy.    67:  740. 
Retention   with  knowledge  of  defect.     67: 
741. 
Generally.    67:741. 

Effect  of  attempted  rescission.    67:742. 
Effect  of  agent's  reassurances.    67:  743. 
Distinction  between  action  at  law  and  *uit 
in  equity.    67:  744. 

f.  The  loss  and  its  adjustment;   remedies. 

I.  Proofs  of  loss  or  death, 

§  44.  Generally. 

Limitation  of  time  for.    7:  572.* 
Forfeiture  by   failure  to   furnish   proofs  of 
loss    within    a    stipulated 
time.     IS:  85. 
Waiver  of  objections  to  want  of.     1:  217;* 
7:  81,*    83;*    8:  77.* 
Where  offer  of  proofs  would  be  in  vain. 

7:  83.* 
Receiving  proofs  of  loss  after  time  lim- 
ited.    7:  82.* 
Imposing   condition   to    impede   or  hin- 
der.   7 :  82.* 
Subrogation  of  insurer  to  rights  of  insured 

against  carrier.     3:  420.* 
§  45.  Conclusiveness  of,  as  against  insured 

or  beneficiary. 
n-eneral  rule.     4-1:  840. 
In  life  insiiranco.     44:  8.50. 
In  general.     44:  S'lO. 


1790 


INSURANCE,  IX.  (Ed.  Notes.) 


Misstatements  as   to    dates,    etc.      44: 

851. 
As   to   conditian   of   mind    of   insured. 

44:862. 
As  to  cause  of  death.    44:  853. 

In  general.     44:  853. 
Coroner's   inquest;    suicide.      44:  853. 
Doctor's  certificate,  etc.     44:  854. 
In  fire  insurance.     44 :  856. 
In  general.    44:  856. 
Misstatements  as  to  cause  of  fire.    44: 

866. 
Amount  of   loss.     44:  856. 
Misstatements  as  to  occupancy  and  use 

of  premises.     44:  858. 
Misstatements    as    to    ownership,    etc. 

44:  859. 
Discrepancy  as  to  building.    44:  860. 
Other  insurance.     44:  860. 
Magistrate's  certificate.     44:  860. 
§  46.  Duty  of  insured  to  submit  to  examina- 

£ion  and  furnish  information. 
Generally.    52 :  424. 

Validity  of  the  requirement  for  an  examina- 
tion, and  effect  of  refusal. 
52:  425. 
SuflBciency  of  the  demand.    52:  425. 
Place  of  examination.     5^:  426. 
Manner  of  examination;   right  to  have  at- 
torney  present.     62:  426. 
Excuses  for  failure  to  submit  to  examina- 
tion  or   to   answer    ques- 
tions.    52 :  426. 
What  questions  must  be  answered.   52:  427. 
Number  of  examinations.    52:  427. 

2.  Submission  to  arbitration. 

§  47.  Generally. 

As   a   condition    precedent   to    action.      10: 

658.* 
Breach  of  agreement  to  submit,  as  a  defense 

to   action  on   policy.     10: 

559.* 
Waiver  of   provision    for   submission.      10: 

558.* 
As  a  waiver  of  notice  of  loss.     10:  560.* 
Revocation  of.     10:  560.* 
Action  on  the  award.     10:  560.* 
Provision  for  reference  as  to  loss.     11:  598.* 
Waiver  of.     11:  598.* 

3.  Cause  of  loss  or  death. 

§  48.  Generally. 

Loss  by  lightning.     26 :  267. 

Restrictions  as  to  occupation  and  employ- 
ment in  policy  of  accident 
insurance.     9:  685.* 

Death    caused    bv    medical    treatment.      3: 
■'486.* 

Death  while  under  influence  of  liquor.  3: 
4S6.* 

Death  caused  bv  crime.     6:  495;*  9:  685.* 

Death  while  violating  law.  3:480:*  13: 
838.* 

Admissibilitv  of  finding  of  coroner  to  show 
cause  of  death.     6S:  288. 

§  49.  Explosion. 

Liabilitj-  of  insurer  for  loss  caused  bv  explo- 
sion.    19:  594. 
Gencrallv.     19:  594. 


Express  provisions  against  losses  from 

explosions.     19:  595. 
Insurance  against  explosions.     19 :  698. 
Marine  policies.    19:  598. 
Similar  cases.     19:  598. 
Effect  of  escape  and  explosion  of  gas  upon 
liability    of    insurer.     29: 
359. 
§50.  Under  accident  policy. 
Proximate  cause  of  death.     17:  753. 
Effect  of  condition  in   accident   policy   that 
insured  shall  use  due  dili- 
gence    for     his     personal 
safety  and  protection.     3: 
443.* 
Burden  of  proving  breach  of  condition. 
13:  263.* 
Exterior  and   visible  marks  and  signs.     9: 

687;*  13:264.* 
External,  violent,  and  accidental  means.    9: 

371;*    13:264* 
Intentional  injuries.     13:  265.* 
Voluntary  exposure  to  danger.     9 :  687.* 
Voluntary    exposure   to   unnecessary    risks. 

13:  266.* 

Contributory  negligence  as  a  defense  in  suit 

under       accident       policy. 

13:266.* 

Death    while    violating   rules    of   insurance 

corporation.     9:  686.* 
Death  while  traveling.    9:  686.* 
Death    while   committing   a   public   offense. 

9:  686.* 
Contact    with   poisonous    substances   as   an 

accident.     9:  687.* 
Drowning  as  an  accident.    30:  211. 
§  51. — ^What  constitutes  an  accident  within 

accident  policy. 
Definitions;  general  rules.     30:  206. 
Intentional  injuries.    30:  207. 
Self-inflicted.     30:  207. 
Inflicted  by  others.     30:  207. 
Proviso  against  liability  for  intentional 
injuries.    30:  208. 
Accident  and  disease.    30:  209. 
Distinguished.     30:  209. 
Accident  caused  by  disease.     30:  209. 
Disease  caused  by  accident.     30:  209. 
Disease   aggravated   by    accident.      30: 
211. 
Other  instances.    30:  211. 
§  52.  Voluntary    exposure    to    unnecessary 

danger. 
Construction     compared     with     negligence. 

40:  432. 
Consciousness  of  danger.    40:  434. 
Risks   incident   to   duty   or  necessity.     40: 

437. 
Unexpected  results.    40:  441. 
What  constitutes,  particular  cases.    40 :  442. 
Proof  of,  as  a  defense.    40:  448. 
§  53.  Suicide  as  a  defense 
Conflict  of  laws  as  to.     63:  867. 
Under      policy      containing      incontestable 

clause.     42:  253. 
Statute  prohibiting  defense  of.    42:  260. 
Effect  of  provision  avoiding  policy  if  death 
results  from  suicide,  "sane 
or  insane."     17:  89. 
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§  54.  — Insanity  as  affecting  condition  as  to 

suicide. 
General  rule  as  to  eflfect  on  policy.     35:  258. 
Degree  of  insanity  which   will  excuse.  35: 
259. 
Generally.    35 :  259. 
Test  of  consciousness  and  intent.     35: 

259. 
Test  of  capacity  to  understand  the  mor- 
al   character    of    the    act. 
35:  261. 
Test  of  responsibility  for  criminal  acts. 
35:  262. 
Suicide,  sane  or  insane.    35:  262. 
The  pleadings.    35:  263. 
Determination  as  to  the  existence  of  insan- 
ity.   35:263. 
Presumptions  and  burden  of  proof.    35:  263. 
Proof  as  to  insanity.     35:  264. 
Assigned  policies.    35 :  266. 

4.  Extent  of  injury;  loss  or  recovery. 

§  55.  Generally. 

Measure  ol  recovery  as  affected  by  insurable 
interest.    2:  845.* 

How  far  aggregate  of  several  policies  is 
binding  as  to  value  of  in- 
sured property.     26:  107. 

What  constitutes  double  insurance  for  pur- 
pose of  apportronment  of 
loss.     15:  127. 

Conflict  of  laws  as  to  valued  policy.    63:  866. 

Law  governing  as  to  damages  and  interest 
ex  mora.     63:  868. 

§  56.  Constructive    total    loss    of    insured 
building. 

In  general.     56:  784. 

The  insurance  is  upon  the  buildings,  not  the 
materials.     56:  785. 

The  rule  of  loss  of  identity  and  specific 
character.     56:  785. 

The  rule  of  substantial  part  remaining 
which  is  reasonably  adapt- 
ed for  use  in  restoring  the 
building,  and  which  a  pru- 
dent uninsured  owner 
would  use.  56:  788. 
In  general.  56 :  788. 
The  remnant  must  be  such  as  to  have 
formed  a  substantial  part 
of  the  building.    56:  790. 

Total  loss  although  foundations  are  unin- 
jured.   56:  791. 

Eflfect    of    local    ordinances    or    regulations 
preventing  repair.    56:  791. 
In  general.    56:  791. 
Building  in  defective  condition  at  time 
of    fire.      56:  792. 

Evidence.     56:  792. 

Questions  of  law  and  fact.     56:  792. 

§  57  "What  constitutes  total  disability. 

Ability  to  do  some  small  act.     38:529. 

Inability  to  do  anything.     38:  530. 

Ability  "^to  attend  to  part  of  the  business. 
38:  531. 

Ability  to  work  in  other  occupation.  38: 
534. 

Disability   of   particular  members.     38:  oSo. 
Eves.     oS :  535. 
Hands.     38:535. 
Feet.     38:  536. 


Lunacy.     38:  537. 

Sickness.     38:  537. 

Old  age.     38:  537. 

Death.     38:  537. 

"Immediately"  construed.  38:  538. 

"Per  week"  construed.     38:  539. 

Other  matters.     38:  539. 

§  58.  Insurer's  option  to  rebuild. 

Fire  insurance;  election  of  insurer  to  re- 
build.   3:  170.* 

Construction  and  effect  of  option.    26:  853. 

Election  final.    26:  855. 

Waiver.    26:  855. 

Time.    26:  856,  857. 

Insurer  not  liable  for  rent.     26:  856. 

Right  to  control  election.    26:  856. 

Estoppel.    26:  857. 

Exercise  of  option  a  matter  of  defense.  26: 
857. 

Suit  against  builder.     26:  857. 

§  59.  Marine  insurance. 

Right  to  abandon.     9:  831.* 

Abandonment  to  underwriters.     9:  831.* 

Time  of  abandonment.    9:  831.* 

Notice  for  abandonment.    9:  831.* 

Revocation  of  abandonment.     9:  832.* 

Acceptance  of  abandonment,  effect  of.   9 :  832.* 

Technical  total  loss.    9:  832.* 

Maritime  lien  for.    70:  389. 

5.  Interest  in  proceeds. 

§  60.  Generally. 

Exemption  of  proceeds  of.     19:  34. 

Law  governing  right  of  creditors  in  proceeds. 
63:  862. 

Right  of  adopted  children  under  insurance 
policy.     17:438. 

Creditor's  policy  on  life  of  debtor.    13:  434.* 

Subrogation  of  carrier  to  rights  against  in- 
surer.    3:  426.* 

Subrogation  of  insurer  to  rights  of  insured 
against  carrier.     3:  426.* 

§61.  Who  are  "heirs"  within  life  policy. 

In  general.     30:  593. 

Other  words  combined  with  the  word 
"heirs."    30:  594. 

Widow  as  an  heir.    30:  595. 

Insured  as  heir  of  beneficiary.     30:  596. 

Conflict  of  laws  as  to.    63:  856. 

§  62.  Who  are  "legal  representatives"  with- 
in life  policy. 

In  general.    30:  609. 

Other  words  combined  with  the  words  "legal 
representatives."     30:  610. 

§  63.  Rights  of  vendor  and  vendee  to  pro- 
-   ceeds. 

Insurance  does  not  pass  with  property.  37: 
150. 

Party  insuring  may  keep  proceeds,    37 :  150. 

Vendor  may  retain  proceeds.     37:  150. 

Vendee  may  retain  proceeds.    37:  152. 

Effect  of  contract.     37:  152. 

Effect  of  fraud  or  other  special  circum- 
stance.    37:  152. 

Equitable  division.     37:  153. 

§  64.  Rights  of  mortgagee. 

Kfi'ect  of  settlement  between  insurer  and 
mortgagor  upon  rights  of 
mortgagee  to  whom  loss  is 
made  payable  as  his  inter- 
est may  appear.     19:  321. 
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Rights  of  mortgagee  to  benefit  of  insuranctt 
taken  in  the  name  of  mort- 
gagor.    25:  305. 
In  absence  of  contract.    25:  305. 
Where  there  is  a  contract  or  covenant  to  in- 
sure.   25 :  305. 
\\Tio  may  maintain  an  action  for  the  pro- 
ceeds.     25 :  306. 
Rights  given  by  the  attachment  of  a  mort- 
gage slip  to  an  insurance 
policy.     25:  697. 
Rights  of  mortgagee.     25:  680. 
Rights  of  the  mortgagor  and  his  gran- 
tees.   25:  681. 
The- subrogation  clause.    25:681. 
The  prorating  clause.     25:  681. 
§  65.  Divorce  as  affecting  wife's  right  to  in- 
surance upon  husband's  life. 
Ordinary    policies    of    life    insurance.     50: 

552. 
Benefit  certificates.    50:  553. 
Character  of  divorce.     50:  554. 
§  66.  Life  insurance  as  assets  of  bankrupt 

or  insolvent. 
Bankruptcy  or  insolvency  of  insured  or  as- 
signor of  policy.    50:  33. 
Policy    payable    at    death    of    insured. 
50:  33. 
Policy   payable  to  insured    or   his 
estate  or    personal   repre- 
sentatives.   50:  33. 
Policy  payable  to  wife  of  insured. 

50:  36. 
Policy  assigned  or  made  payable  to 
creditor.     50:  37. 
In  general.     50:  37. 
Necessity  of  notice  of  assign- 
ment.   50:  37. 
Sufficiency  of  notice  of  assign- 
ment.    50:  39. 
Time     of     notice     of     assign- 
ment.   50:  41. 
Extent    of    creditor's    interest. 
50:  41. 
Policy  assigned  to  other  than  cred- 
itors.    50:  43. 
Policy  payable  at  specified  date  unless 
insured    dies    sooner.     50: 
44. 
Policy  payable  to  insured  if  living; 
otherwise  to  his  estate  or 
personal      representatives. 
50:  44. 
Policy  payable  to  insured  if  living; 
otherwise  to  wife,  child,  or 
other   relatives.     50:  45. 
Policy  paval)le  to  wife  at  maturity. 
50:  45. 
BaTikrupti'V  or  insulvoiicy  of  Ijciit'lieiary,  or 
assipiicc.     50:  4G. 

6.  Actions. 

§  67.  Generally. 

See  al>o  supra,  IX.  5  '), 
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Effect  of  admission  to  change  burden  of 
proof  and  right  to  open 
and  close  in  action  on  in- 
surance policy.  61:  537, 
545. 

Rules  of  pleading  in  action  on  certificate  of 
benefit  association.  2: 
788.» 

Admissibility  of  books  of  account  to  prove 
amount  and  value  of  in- 
sured   goods.      52:  721. 

Transitoiy  character  of  action.     63:  863. 

Jurisdiction  of  admiralty  as  to  marine  in- 
surance.    66:  200,  234. 

Conclusiveness  of  judgment  of  foreign  court 
of  admiralty  on  policies  of 
marine  insurance.  20: 
669. 

§  68.  Actions  on  Lloyd's  policies. 

Whether  the  action  must  primarily  be 
against  the  attorney  in 
fact.     55:  193. 

Joinder  and  misjoinder.    55:  198. 

Several  or  joint  liability.  55:  199. 

Judgment.     55:  199. 

Proof  of  loss.    55 :  200. 

Powers  and  duties  of  agents,  attorneys,  and 
brokers.     55:  201. 

Risk  and  contribution.     55:  201, 

Concealment  of  facts  by  the  insured.  55: 
202. 

Warranty.     55 :  202. 

Validity  of  policy.     55:  203. 

§  69.  Contractual  limitation  of  time. 

Validity  of.     1:  847;*  3:  344;*  8:  48.* 

First  and  last  days  in  computation  of  time. 
49:  208. 

Estoppel  to  plead  defense  of  limitation  to 
action  on  insurance  policy. 
63:204. 

Law  governing.     63:  868., 

§  70. — When  begins  to  run. 

Fire  insurance  policies.     47:  697. 

Limitation  for  fixed  period  after  loss. 
47:  697. 
General  statement  as  to.     47:  697. 
The  literal  construction.     47:  697. 
The  relative  construction.    47:  698. 
Limitation   for  fixed   period  after  fire. 
47:  701. 
General  statement  as  to.     47:  701. 
The    literal    construction.     47:  701. 
The  relative  construction.    47:  703. 

Accident  insurance  policies.    47:  704. 

Life  insurance  policies.     47:  706. 

Marine  and  other  miscellaneous  insurance 
policies.    47:  708. 

What  will  prevent  or  delay  the  running  of 
the  limitation.     47:  709. 

To  what  actions  the  limitation  applies.  47: 
711. 

g.  Reinsurance. 

§  71.  Generally. 

Reinsurance  defined.     10:  423.* 

Construction    of    contract    of    reinsurance. 

10:  423.* 
Action  on  policy  of.     10:  424.* 
l-iability  of  reinsurer  in  case  of  insolvency 

of    original    insurer.      10: 

424.* 
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Construction    of    contract    of    reinsurance. 

10:  423.* 
Proceeds  of  reinsurance  as  special  fund  in 

case    of    insolvency.     38: 

110. 


^•» 


INSURANCE  COMMISSIONER. 

Delegation  of  Power  to,  see  Constitutional 

Law,  217-219. 
Mandamus  to,  see  Mandamus,  43. 
Service  of  Process  on,  see  Writ  and  Process, 

26-30. 


INSURANCE  PATROL. 


As  Charity,  see  Charities,   19. 


INSURRECTION. 


Suspension  of  Writ  of  Habeas  Corpus  Dur- 
ing, see  Habeas  Corpus,  5,  13. 

An  application  by  a  county  ofl&cer  for 
a  proclamation  that  the  county  is  in  a  state 
of  insurrection  is  not  necessary  to  justify 
the  governor  in  issuing  such  proclamation, 
when  the  facts  require  it  and  the  county 
officers  are  either  in  league  with  the  insur- 
rectionists, or  else,  through  fear  of  them, 
have  refrained  from  doing  their  duty.  Re 
Boyle,  6  Idaho,  609,  57  Pac.  706,  45:  832 

♦-*♦ 


INTEMPERATE  PERSONS. 

Sale  of  Liquor  to,  see  Intoxicating  Liquors, 
137-139,  169,  172,  174,  176. 

See  also  Drunkenness;  Habitual  Drunk- 
ards. 


INTENT. 

As  Element  of  Assualt,  see  Assualt  and  Bat- 
tery, 1,  12-15. 

As  Element  of  Rape,  see  Rape,  6. 

As  Element  of  Crime  Generally,  see  Crimi- 
nal Law,  7-12,  14,  28;  Food,  4,  5. 

To  Violate   Law   against   Free  Transporta- 
tion, see  Carriers,  1121. 

Construing  Contract  According  to,  see  Con- 
tracts, 284-293. 

Presumption    and    Burden    of   Proof    as   to. 
Generally,   soe  Evidence,  II.  e,  5. 

Presumption    and    Burden    ot    Proof    as    to 
Criminal  Intent,  see  Evidence,  II.  e,  6. 

Parol  Evidence  as  to,  see  Evidence,  VI.  e. 

Opinion  Evidence  as  to,  see  Evidence,  VII.  k. 

Evidence  as  to,  Generally,  see  Evidence,  XL 
e. 

Testimony    a'^   to   Declarations    of,   soe   Evi- 
dence, 15S7-1591. 

Sufficiencv  of  Proof  of.  soe  Evidence,  2287- 
2289.' 

L.R.A.  Dig.— 113. 


Of  Commission  Merchant  in  Omitting  Statu- 
tory Requirement,  see  Factors,  8. 

Of  One  Making  False  Representation,  see 
Fraud  and  Deceit,  IV. 

Allegation  of,  in  Indictment,  see  Indictment, 
etc.,  II.  b. 

Of  Legislature  in  Passage  of  Statute,  see 
Statutes,  431-433. 

Of  Testator,  see  Wills,  HL 

Question  for  Jury  as  to,  see  Trial,  205,  209- 
222,  244,  251. 

See  also  Conspiracy,  7. 


INTERNAL  INJURIES. 
To  Insured,  see  Insurance,  VI.  b,  3,  6. 


INTEREST. 


I.  When  Recoverable. 

a.  In  General;  On  Contracts. 

b.  On  Debts,  Loans,  and  Advances. 

0.  As  Damages;   On  Amount  Recov- 
ered as  Damages. 

d.  On  Judgments. 

e.  On     Legacies;      Claims     of     Dis- 

tributees. 

f.  Liability  of  Officer  or  Trustee. 

g.  Liability  of  State  or  County. 

h.  Necessity  and  Effect  of  Demand. 
II.  Computation;     Amount;      Rate;     Fre- 
quency of  Payment. 

a.  In  General. 

b.  Rate. 

III.  Compound  Interest. 

IV.  Editorial  Notes. 

Of  Public  Officer  in  Contract,  EflFect  on 
Validity,  see  Contracts,  508-514. 

Allegation  of,  see  Pleading,  47. 

Disqualification  by,  see  Judges,  32,  37-42; 
Parliamentary  Law,  27,  28. 

Effect  of,  on  Competency  of  Juror,  see  Jury, 
84-94. 

Of  Officer  as  Affecting  Validity  of  His  Acts, 
see  Officers,  169,  170;  Parliamentarv 
Law,  13,  14. 

Disqualification  of  Relator  in  Quo  Warranto 
Proceedings,  see  Quo  Warranto,  22-27. 

As  Affecting  Competency  of  Witness,  see 
Witnesses,  5,  6. 

As  Affecting  Credibility  of  Witness,  see 
Witnesses,  200,  202,  203. 

On  Savings  Bank  Deposit,  see  Banks,  361, 
381. 

On  Municipal  Bonds,  see  Bonds,  118. 

On  Stock  Payments,  see  Building  and  Loan 
Associations.  14. 

On  Mortgage,  Forfeiture  of  Insurance  Policy 
by  Aceunuilation  of,  see  Insurance,  408. 

Reniitting  on  Appeal,  see  Appeal  and  Error, 
120;i!. 

Recovery  of  Advance  Payment  on  Prema- 
ture ravment  of  Principal,  see  Assump- 
sit, 30.  " 

Forfei'airo  of,  by  Discounting  Note  at  Usu- 
rious Rate,  see  Banks,  281, 
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Agreement  with  Savings  Bank  as  to,  see 
Banks,  361. 

Waiver  of  Failure  to  Present  Note  by  Pay- 
ment of,  see  Bills  and  Notes,  147. 

Taking  in  Advance  as  Affecting  Maturity  of 
Note,  see  Bills  and  Notes,  276. 

Liability  for  Failure  of  Treasurer  to  Ac- 
count for,  see  Bonds,  48. 

Liability  for.  on  Bond  of  City  Treasurer,  see 
Bonds,  59. 

-Mortgagee's  Warranty  against  Requiring 
Mortgagor  to  Pay  Tax  on,  see  Chattel 
Mortgage,  1. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
L  b,  2. 

Coupons  for,  see  Coupons. 

Damages  in  Lieu  of,  see  Damages,  459. 

(iuaranty  of,  see  Guaranty,  15,  16,  18. 

Stipulation  for  Maturity  of  Debt  on  Default 
in  Payment  of,  see  Bills  and  Notes,  66, 
67;  Mortgage,  VI.  b. 

'Payment  of,  as  Condition  of  Specific  Per- 
formance, see  Specific  Performance,  76. 

Tender  to  Stop,  see  Tender,  7-9. 

Insurious  Interest,  see  Usury. 


L  When  Recoverable. 

a.  In   General;    On   Contracts. 

As  to  Necessity  and  Eff"ect  of  Demand,  see 

infra.  I.  h. 
'.'or  Breach  of  Contract,  see  infra,  29,  32—34. 
'late  of  Interest  on  Note,  see  infra,  86,  87. 
['"or  Editorial  Notes,  see  infra,  IV.  §  1. 

1.  An  implied  promise  to  pay  interest 
after  a  specified  date  is  made  in  a  contract 
lixing  the  time  of  payment,  but  providing 
tliat  until  a  later  date  specified  it  shall  bear 
HO  interest.  Richmond  &  I.  Const.  Co.  v. 
Richmond,  N.  I.  &  B.  R.  Co.  31  U.  S.  App. 
704,  15  C.  C.  A.  289,  68  Fed.  105,  34:  625 

2.  The  holder  of  a  registered  certificate  of 
indebtedne.ss  payable  at  a  designated  place 
cannot  be  deprived  of  his  rights  by  a  subse- 
quent order  of  the  debtor  that  it  shall  be 
payable  elsewliere,  or  that  interest  shall 
cease  if  it  is  not  presented  at  a  designated 
place.  Carr  v.  State  ex  rel.  Du  Coetlosquet, 
127  Ind.  204,  26  X.  E.  778.  11:  370 

3.  Interest  from  the  time  the  action  was 
brought  may  be  added  in  case  of  the  recov- 
ery by  the  seller  of  the  contract  price  of  an 
electrical  equipment.  Edison  General  Elec- 
tric Co.  V.  Canadian  P.  Nav.  Co.  8  Wash. 
370,  36  Pac.  260.  24:  315 

4.  Interest  may  be  allowed  upon  the 
amount  required  to  be  refunded  to  a  l)ank 
by  persons  who  took  its  drafts  from  its 
president  in  payment  of  liis  individual  debt 
to  them,  when  he  had  no  authority  tfi  ii>e 
the  draft';  for  that  ourpo-c.  Lani>on  v. 
Beard.  '.'A]  C.  C.  A.  50.  1)4  Fed.  .10.  4.k  822 

5.  A  party  eharped  witli  interest  (in  funds  [ 
in  his  piissessidn  is  ontitlod  lo  t-rodit  fori 
interest  on  all  disl)ur.-enients  properly-  made  | 
out  of  sucli  fumls.  rvdvstdii  V.  ^IcCulley  i 
(Tenn.  Ch.  i  ."i!i  S,  \V.  7i'.i.  12:  SO'i)  [ 
On  license  fees  of  foreign  corporation.  \ 

(]•   I'njiaid    iiceij-''    fees    of    a    tL'!'ei;^ii    cor- 


poration bear  legal  interest  from  the  date 
upon  which  they  ought  by  law  to  have  been 
paid.  Travelers'  Ins.  Co.  v.  Fricke.  99  Wis. 
367,  74  N.  W.  372,  '    41:  557 

Sewer  assessments. 

7.  A  sewer  assessment  carries  no  interest 
as  such  nor  by  way  ot  penalty  for  nonpay- 
ment, unless  the  law  so  provides.  Sargent 
V.  Tuttle,  67  Conn.  162,  34  Atl.  1028,   32:  822 

8.  A  municipal  by-law  cannot  require  in- 
terest on  sewer  assessments,  unless  the 
power  is  conferred  upon  the  city  to  make 
such  by-law.  Id. 
Taxes. 

Rate  of  Interest,  see  infra,  92. 

9.  Interest  cannot  be  allowed  on  a  claim 
for  taxes,  or  any  other  claim  against  an  in- 
solvent insurance  company,  when  the  failure 
to  pay  it  was  merely  the  result  of  insolv- 
ency. Boston  &  A.  R.  Co.  v.  Mercantile 
Trust  &  D.  Co.  82  Md.  535,  34  Atl.  778, 

38:  97 
Insurance. 
See  also  infra,  74. 

10.  An  insurance  association  which  has  re- 
fused to  make  an  assessment  when  ordered 
by  the  court  may  be  charged  with  interest 
from  the  time  the  assessment  should  have 
been  made  before  suit.  Newman  v.  Cove- 
nant Mut.  Ben,  Asso.  76  Iowa,  56,  40  N.  W. 
87,  1 :  659 

11.  Interest  is  recoverable  on  insurance 
after  it  has  become  payable  according  to 
the  policy,  when  the  only  dispute  is  whether 
the  insurer  is  liable  for  the  whole  loss  or  a 
proportionate  part  of  it.  Hardy  v.  Lan- 
cashire Ins.  Co.  166  Mass.  210,  44  N.  E. 
209,  33:  241 
Bonds. 

Semi-annual  Interest  on,  see  infra,  83. 

See  also  infra,  33,  64,  79,  80. 

For  Editorial  Notes,  see  infra,  IV.  §  1. 

12.  Interest  may  be  allowed  on  the 
amount  of  a  bond  from  the  time  the  lia- 
bility arises,  if  the  principal  or  surety  fail 
to  discharge  that  liability  when  it  matures, 
even  if  the  amount  of  recovery  shall  exceed 
the  penaltv.  McMullen  v.  Winfield  Bldg. 
&  Loan  Asso.  64  Kan.  298,  67  Pac.  892, 

56:  924 
Notes. 

Amount  of  Interest,  see  infra,  82. 
Rate  of  Interest  on  Note,  see  infra,  87. 
See  also  infra,  14,  73. 

13.  Where  a  promissory  note  is  written 
payable  "five  years  from  date  at  the  rate  of 
61/2  per  cent  per  annum,  payable  semi- 
annually." and  the  maker  has  paid  several 
instalments  of  interest  upon  it,  the  omission 
of  the  words  "with  interest,"  in  the  note, 
is  a  mere  clerical  error,  and  interest  may  l>e 
recovered  thereon.  Marston  v.  Bigelow.  150 
Mass.  45,  22  N.  E.  71,  5:  43 
Coupons. 

Compound  Interest  on,  see  infra,  100. 

14.  Where  the  interest  provided  for  in  a 
promissory  note  is  the  maximum  rate  .'il- 
loweil  by  law.  and  is  represented  by  coupon 
notes  providing  that  interest  shall  be  al- 
lowed thereon  after  maturity  at  the  maxi- 
mum  rate,  no   interest   will  be  allowed  on 
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such  coupons.     Richardson  v.  Campbell,  27 
Neb.  644,  43  N.  W.  405,  11:  189 

15.  Negotiable  interest  coupons  once  de- 
tached and  negotiated  cease  to  be  mere  in- 
cidents of  the  bond,  and  become  independent 
claims,  and  carry  interest  after  their  matu- 
rity. Internal  Improv.  Fund  v.  Lewis,  34 
Fia.  424,  16  So.  325,  26:  743 
Checks. 

See  also  infra,  78. 

16.  Checks  for  the  payment  of  which 
there  is  no  money  on  deposit  bear  interest 
from  the  time  when  the  presentation  should 
have  been  made.  Culver  v.  Marks,  122  Ind. 
554,  23  N.  E.  1086,  7:  489 
Effect  ot  paying  principal. 

17.  A  claim  for  interest  will  not  survive 
payment  of  the  principal  sum,  in  the  ab- 
sence of  special  circumstances  to  take  the 
case  out  of  the  general  rule.  McCreery  v. 
Day,  119  N.  Y.  1,  23  N.  E.  198,  6:  503 

b.  On  Debts,  Loans,  and  Advances. 

* 

Rate  of  Interest,  see  infra,  86,  88. 
On   Assessments    for   Insurance,   see  Insur- 
ance. 662. 
See  also  infra,  97. 

18.  Interest  will  be  allowed  from  ma- 
turity of  the  debt,  in  case  of  failure  to  pay 
a  certain  sum  of  money  at  a  fixed  time. 
Computing  Scales  Co.  v.  Long,  66  S.  C.  379, 
44  S.  E.  963,  65:  294 

19.  A  depositor  is  not  entitled  to  interest 
on  money  which  he  claims  to  recover  against 
a  bank  that  has  paid  ii  out  on  a  forged 
indorsement  of  a  checK,  where  the  bank  held 
the  money  without  interest  as  a  general  de- 
posit. Atlanta  Nat.  Bank  v.  Burke,  81  Ga. 
597,  7  S.  E.  738,  2:  96 

20.  Interest  is  recoverable,  under  the  Illi- 
nois statute  concerning  interest,  §  2.  upon 
advances  made  by  a  broker  for  which  his 
principal  is  under  an  implied  obligation  to 
repay  him.  Perin  v.  Parker,  126  111.  201,  18 
N.  E.  747,  2:  336 
On  rent. 

21.  Where  a  railroad  lease  provides  that 
the  rent  shall  be  paid  monthly  on  the  last 
day  of  each  month,  if  it  is  not  in  fact  paid 
until  a  portion  of  the  month  following  the 
one  on  which  it  becomes  due  has  elapsed,  m- 
terest  is  chargeable  on  the  deferred  pay- 
ments. Vermont  &  C.  R.  Co.  v.  Vermont  C. 
R.  Co.  63  Vt.  1,  21  Atl.  262,  10:  562 

22.  Interest  on  instalments  of  rent  of  a 
water  power,  which  are  payable  quarterly, 
cannot  he  allowed  until  the  amount  due  is 
ascertained,  where  the  water  supply  is  de- 
ficient and  a  deduction  from  the  rent  is  pro- 
vided for  by  the  contract.  Pengra  v. 
Wheeler.  24  Or.  532,  34  Pac.  354.  21:  726 
On  accounts. 

23.  Accounts  purchased  from  third  parties 
are  not  mutual  accounts  so  as  to  ])revont  the 
running  of  interest  upon  them,  under  Hill's 
(Or.)  Code,  §  3587,  providing  for  interest 
on  accounts  from  the  day  the  balance  is  as- 
certained. Poiigra  V.  Wheeler.  24  Or.  5'.]2. 
34  Pac.  ,354,  21 :  726 

24.  Interest  on  an  ascertained  balance  of 


matured   accounts,   which   is   authorized   by 

Hill's  (Or.)  Code,  §  3587,  does  not  accrue  on 

deferred  payments  of  rental,  where  they  are 

subject  to  a  set-off  for  the  purchase  price  of 

goods,  money  paid,  and  repairs  made  upon 

the  leased  premises,  and  the  balance  is  not 

ascertained.  Id. 

Between  partners. 

Rate  of  Interest,  see  infra,  93. 

For  Editorial  Notes,  see  infra,  IV.  §  I. 

25.  A  partner  is  entitled  to  interest  on  ad- 
vances made  by  him  to  the  firm,  and  on  un- 
vvitndrawn  profits,  where  for  years  prior  to 
the  time  when  his  right  thereto  is  disputed 
the  custom  has  been  to  credit  each  partner 
with  such  interest  on  the  books  of  the  con- 
cern, with  the  knowledge  and  approval  of 
both,  notwithstanding  the  partnership 
articles  provide  that  the  capital  of  neither 
shall  be  taken  to  pay  interest  to  the  other, 
and  make  no  provision  whatever  as  to  ad- 
vances and  unwitharawn  profits.  Win- 
chester V.  Glazier,  152  Mass.  316,  25  N.  E. 
728.  9:  424 

26.  The  right  of  a  partner  to  interest  on 
advances,  arising  from  a  long-continued  cus- 
tom of  the  partnership  to  allow  such  in- 
terest, cannot  be  aff"ected  by  the  fact  that, 
without  his  knowledge,  tne  bookkeeper,  in 
accordance  with  his  interpretation  of  the 
partnership  articles  and  with  the  assent  of 
the  other  partner,  charged  back  to  the  re- 
spective partners  the  amount  of  such  in- 
terest standing  to  their  credit.  Id. 

27.  Interest  will  not  oe  allowed  to  a  mem- 
ber of  a  partnership  on  advances  and  un- 
withdrawn  profits  left  with  the  firm,  unless 
it  is  provided  for  in  the  partnership  articles, 
or  IS  in  accordance  with  the  understanding 
of  the  parties.  Id. 

28.  Advances  made  by  a  partner  to  the 
concern,  with  the  understanding  that  he 
shall  receive  interest  thereon,  will  be  treated 
as  a  loan,  and  will  draw  interest  until  re- 
paid, notwithstanding  the  prior  dissolution 
of  the  partnership.  Id. 

c.  As  Damages;   On  Amount  Recovered  as 
Damagss. 

On  Liability  as  Stockholder,  see  Corpora- 
tions, 560. 

Effect  of  Tender  on,  see  Costs  and  Fees.  33. 

As  Affecting  Jurisdiction,  see  Courts,  293. 

New  Trial  for  Allowing  Interest,  see  New 
Trial,  19. 

Effect  of  Prayer  for  Relief,  see  Pleading,  88. 

See  also  Damages,  258. 

For  Editorial  Notes,  see  infra,  IV.  §  2. 

29.  In  an  action  for  breach  of  contract, 
whether  interest  is  recoverable  does  not  rest 
in  the  discretion  of  the  jury,  but  is  a  ques- 
tion of  law  for  the  court;  while  in  actions 
sounding  in  tort,  when  the  recovery  of  in- 
terest is  permissible  is,  with  some  excep- 
tions, a  question  for  the  jury.  Mansfield 
v.  New  York  C.  &  H.  R.  R.  Co.  114  N.  Y. 
331,  21  N.  E.  735,  1037.  4:  566 

'.M.  Interest  on  overdue  claims  of  subcon- 
tractors maj-  be  included  in  the  amount  of 
their  liens,  although  the  owner  of  the  prop- 
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erty  is  insolvent  and  the  allowance  of  in- 
terest will  diminish  the  fund  applicable  to 
inferior  liens.  Richmond  &  I.  Const.  Co.  v. 
Richmond,  N.  I.  &  B.  R.  Co.  31  U.  S.  App. 

704,  15  C.  C.  A.  289,  68  Fed.  105,        34:  625 

31.  Interest  on  the  amount  of  damages 
recovered  against  a  carrier  for  delay  in 
delivering  goods  will  not  be  allowed.  Illi- 
nois C.  R.  Co.  V.  Southern  Seating  &  C.  Co. 
104  Tenn.  568,  58  S.  W.  303,  50:  729 
For  breach  of  contract. 

See  also  supra,  29. 

32.  Interest  is  not  recoverable  on  the 
amount  of  damages  for  breach  of  contract 
by  reason  of  inconvenience  and  extra  work 
in  placing  and  moving  materials  because  of 
delay  in  completing  the  foundation  for  the 
work,  or  on  the  amount  recoverable  under 
a  clause  in  the  contract  giving  a  per  diem 
allowance  for  eacn  day  less  than  the  stipu- 
lated time  occupied  in  the  construction  of 
the  work.  Mansfield  v.  New  York  C.  &  H. 
R.  R.  Co.  114  N.  Y.  331,  21  N.  E.  735,  1037, 

4:  566 

33.  The  recovery  against  the  surety  in  a 
bond  for  the  payment  of  money  is  not  limit- 
ed to  the  penalty,  but  may  exceed  it  so  far 
as  necessary  to  include  interest  from  the 
time  of  the  breach.  Interest  after  the 
breach  is  recoverable,  not  on  the  ground 
of  contract,  but  as  damages.  Frink  v. 
Southern  Exp.  Co.  82  Ga.  33,  8  S.  E.  862, 

3:  482 

34.  Interest  on  the  purchase  price  of  land 
bought  with  warranty,  where  the  covenantee 
has  again  purchased  the  land  on  a  fore- 
closure sale,  which  constituted  a  construc- 
tive eviction,  may  be  recovered  from  the 
time  of  thus  extinguishing  the  encumbrance, 
but  not  from  the  date  of  the  original  pur- 
chase. Collier  v.  Cowger,  52  Ark.  322,  12 
S.  W.  702,  6:  107 
For  wrongful  seizure. 

35.  Damages  in  actions  for  the  value  of 
property  wrongfully  seized  under  execution 
may  include  legal  interest  from  the  date  of 
the  taking  to  the  date  of  the  trial.  Wood- 
worth    V.    Gorsline,    30    Colo.    186,    69    Pac. 

705,  58:  417 
For  injuries  to  property. 

For  Editorial  Notes,  see  infra.  IV.  §  2. 

36.  Interest  on  the  sum  by  which  prop- 
erty is  diminished  in  value  on  account  of  an 
accident  in  a  street  caused  by  the  negli- 
gence of  the  city  may  be  included  in  the 
dfiinasres  awarded  therefor.  Wilson  v. 
Troy.'  135  X.  Y.  96,  32  N.  E.  44.  18:  449 

37.  The  allowance  of  interest  upon  the 
value  of  property  destroyed  by  no.s^'ligence 
mu.-t  be  left  to  the  discretioii  of  the  jury, 
under  Cal.  Civ.  Code.  §  'i2"iS.  King  v.  South- 
ern P.  Co.  109  Cal.  96.  41  Pac.  786.  29:  755 
For  personal  injuries. 

For   Editorial  Notes,   see   infra.   IV.  §   2. 

.38.  Inl(M-e>t  may  bo  awarded  or  withheld 
in  the  iliscrotioTi  of  tlic  jury  in  actions  for 
(lainaces  for  nocliiroTice.  1^!I  v.  Xortliern 
P.  R.  Co.  1  X.  D.  3:!t).  IS  X.  W  .  •2l'2.        12:  97 

.39.  Xo  iiitorcst  Loforo  ju.liiinfnl  can  he 
included  in  tlio  rocovcry  (m  por-niia!  in- 
iurios.      T.ouis^-illo  &   \.  i;.  Co.  v.  ^^'aIla(■e.  91 


For  conversion. 

40.  Interest  on  the  value  of  articles  dur- 
ing the  time  of  their  detention  is  an  element 
of  damage  for  conversion,  where  they  were 
subsequently  returned.  Morey  v.  Hoyt,  62 
Conn.  542,  26  Atl.  127,  19:  611 
For  charging  usury. 

See  also  Usury,  51. 

41.  In  a  suit  for  a  penalty  for  charging 
usurious  interest,  interest  should  be  allowed 
from  the  date  of  filing  the  petition.  Second 
Nat.  Bank  v.  Fitzpatrick,  111  Ky.  228,  63 
S.  W.  459,  62:  599 
In  condemnation  proceedings.  . 
Rate  of  Interest,  see  infra,  90. 

See  also  infra,  44r-46;  Eminent  Domain,  186, 
211. 

42.  Interest  on  the  amount  assessed  by 
the  jury  for  land  condemned  cannot  be 
claimed,  where  the  money  has  been  paid 
into  court  for  the  benefit  of  the  owner  of 
the  property,  but  he  is  entitled  to  any  earn- 
ings of  the  money  when  loaned  by  order 
of  the  court.  St.  Louis,  K.  &  N.  W.  R.  Co, 
V.  Clark,  121  Mo.  169,  25  S.  W.  192,  906, 

26:  751 

d.  On  Judgments. 

Interest  on,  as  Part  of  Costs  on  Appeal,  see 

Appeal  and  Error,  1226. 
For  Editorial  Notes,  see  infra,  IV.  §  1. 

43.  A  judgment  entered  after  an  amend- 
ment to  W.  Va.  Code,  chap.  131,  §  14,  by  W. 
Va.  Acts  1882,  chap.  120,  authorizing  judg- 
ments to  be  entered,  with  interest  from  date 
of  verdict,  should  call  for  such  interest,  al- 
though the  verdict  was  rendered  before  the 
amendment,  when  the  law  provided  for  in- 
terest only  from  the  date  of  the  judgment. 
Murdock  v.  Franklin  Ins.  Co.  33  W.  Va.  407, 
10  S.  E.  777,  7:  572 
In  condemnation  proceedings. 

44.  Interest  should  be  allowed  on  the 
value  of  property  condemned  for  public  use, 
from  the  time  of  its  appropriation.  Allo- 
way  v.  Nashville,  88  Tenn.  510,  13  S.  W. 
123,  8:  123 

45.  In  a  proceeding,  under  the  charter  of 
Kansas  City,  to  subject  private  property  to 
public  use  for  street  purposes,  interest 
runs  upon  and  from  the  date  of  the  judg- 
ment of  the  circuit  court  confirming  an 
award  of  damages  for  land  so  taken.  Plum 
V.  Kansas  City,  101  Mo.  525,  14  S.  W.  657, 

10:  371 

46.  A  provision  of  a  charter  apportioning 
interest  at  15  per  cent  per  annum,  collected 
on  assessments  for  "benefits,"  among  own- 
ers of  land  taken,  does  not  prevent  the 
running  of  interest  in  favor  of  the  latter 
on  the  judgment  of  condemnation.  Such  a 
judgment  is  within  the  meaning  of  the  Mis- 
souri statute  giving  interest  upon  judg- 
ments and  orders  for  the  payment  of 
money.  Id. 

e.  On  Legacies;  Claims  of  Distributees. 


Tenn.  35,  17  S.  W.  S82, 


47.   Beneficiaries    under    a    power    of    ap- 
14:  548    pointment    executed    by    one    not    standing 
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towards  them  in  loco  parentis  are  entitled 

to  interest  on  the  amounts  awarded  to  them 

from  the  time  they  become  payable, — that 

is,    one    year    after    the    deatn    of    the    one 

executing  the  power.    Graham  v.  Whitridge, 

99  Md.  2U0,  58  'Atl.  36,  66:  408 

On  legacies. 

Rate  of  Interest,  see  infra,  91. 

What  Law  Governs,  see  Conflict  of  Laws, 

52. 
Time  of  Paying  Legacy  Generally,  see  Wills, 

IIL  h. 
For  Editorial  Notes,  see  infra,  IV.  §  1. 

48.  Interest  on  a  legacy  begins  to  run  at 
the  end  of  one  year,  where  that  time  is 
fixed  by  order  of  the  court  for  payment  of 
debts  and  legacies.  Evans  v.  Foster,  80 
Wis.  509,  50  N.  W.  410,  14:  117 

49.  A  legatee's  claim  to  interest  is  not  de- 
feated by  the  fact  that  he  has  caused  delay 
by  unjustifiable  legal  proceedings,  embar- 
rassing the  executors  in  the  settlement  of 
the  estate.  Welch  v.  Adams,  152  Mass.  74, 
25  N.  E.  34,  9:  244 

50.  Where  a  pecuniary  legacy  is  given  to 
a  widow  in  lieu  of  dower,  together  with  cer- 
tain productive  real  estate,  to  the  consider- 
able income  of  which  she  is  at  once  entitled, 
the  legacy  will  not  draw  interest  until  after 
the  expiration  of  the  time  usually  allowed 
after  the  death  of  the  testator  for  the  col- 
lection of  assets;  especially  where  no  time 
for  its  payment  is  specified  further  than 
that  it  is  to  be  paid  "as  soon  as  convenient" 
after  testator's  decease.  Id. 

51.  Where  a  widow  has  power  to  accept 
or  reject  the  provision  made  for  her  by  will 
in  lieu  of  dower,  in  case  she  accepts  she  can 
take  only  what  the  will  gives  and  in  tne 
mode  in  which  it  is  given.  In  such  case,  if 
the  will  fixes  some  date  other  than  that  of 
the  death  of  the  testator  as  the  one  from 
which  interest  will  begin  to  run,  the  rule 
which  regards  the  widow  as  a  purchaser 
for  value,  entitled  to  interest  from  tes- 
tator's death,  will  be  disregarded.  Id. 

52.  Interest  on  the  shares  of  other  dis- 
tributees from  the  time  of  testator's  deatli 
should  be  allowed  before  paying  anything 
more  to  one  who  has  received  a  larger  ad- 
vancement than  they  during  testator's  life, 
where  his  will  requires  a  distribution  in 
equal  shares.  Clark  v.  Helm,  130  Ind.  117, 
29  N.  E.  568,  14:  716 
On  advancements. 

See  also  supra,  52. 

For  Editorial  Notes,  see  infra,  IV.   §   1. 

53.  The  difference  between  the  value  of 
land  at  the  time  of  the  assignment  of  dower 
and  homestead  and  at  the  time  when  those 
estates  fall  in  is  not  an  increment  to  the 
estate,  within  the  meaning  of  a  rule  for  al- 
lowance of  interest  on  advaiuHMnents  up  to 
the  amount  of  an  increment  to  the  estate, 
since  the  additional  vahie  accrues  merely  by 
the  removal  of  an  encumbrance.  Wvsoiig 
V.  Rambo  (Tenn.  Ch.)  56  S.  W.  1053,  49:  766 

54.  Interest  on  advancements  of  land  to 
some  of  the  heirs  of  a  person,  which  may 
be  charged  for  the  purpo.-;e  of  oqualizing  the 
share   of    another    heir,    should    be    allowed 


only  from  the  death  of  the  ancestor  until 
the  lapse  of  a  reasonable  time  for  the  settle- 
ment of  the  estate,  wnere  the  heir  whose 
share  is  to  be  equalized  failed  to  take  any 
steps  to  procure  the  settlement  for  many 
years  after  the  ancestor's  death,  and  in  the 
meantime  permitted  the  other  heirs  to  en- 
joy the  possession  of  their  land.  Id. 
On  dividends  of  insolvent  bank. 

55.  For  a  reasonable  time  taken  by  a  re- 
ceiver of  an  insolvent  bank  to  reject  or  ac- 
cept a  claim,  which  in  this  case  was  twenty 
days,  no  interest  should  be  allowed  on  a 
dividend  upon  the  claim.  Chemical  Nat. 
Bank  v.  Armstrong,  16  U.  S.  App.  465,  31 
U.  S.  App.  75,  8  C.  C.  A.  155,  13  C.  C.  A.  47, 
59  Fed.  372,  65  Fed.  573,  28:  231 

56.  The  refusal  of  a  creditor  of  a  national 
bank  to  accept  dividends  under  an  offer  by 
the  receiver  of  the  bank  of  a  certain  amount, 
made  without  prejudice  to  creditors'  claims, 
will  prevent  claiming  interest  on  the  amount 
of  the  dividend  thus  offered;  but  interest 
may  be  collected  on  the  excess  of  the  divi- 
dend to  which  the  creditor  was  entitled 
above  the  amount  offered.  Id. 

57.  Interest  cannot  be  allowed  on  divi- 
dends from  an  insolvent  national  bank  be- 
tween the  time  when  they  are  declared  and 
the  subsequent  presentation  of  claims,  al- 
though the  creditor's  delay  in  proving 
claims  was  due  to  an  erroneous  belief  that 
collateral  held  by  the  creditor  was  applicable 
to  these  claims.  Id. 

58.  The  effect  of  an  offer  to  pay  dividends 
upon  a  part  of.  a  claim  against  an  insolvent 
bank,  in  preventing  the  running  of  interest 
in  case  the  offer  is  rejected,  will  be  de- 
stroyed by  absolute  denial  of  liability,  in  a 
subsequent  suit  to  compel  the  allowance  of 
the  entire  claim.  Id. 

f.  Liability  of  OflBcer  or  Trustee. 

Of  Assignee  for  Creditors,  see  Assignments 
for  Creditors,  34,  35. 

Officer. 

As  Affected  by  Compromise,  see  Compromise 

and  Settlement,  16. 
Of  County  Treasurer,  see  County  Treasurer, 

3. 
For  Editorial  Notes,  see  infra,  IV.  §§  1,  2. 

59.  A  public  officer  is  not  liable  for  in- 
terest or  profits  made  by  him  from  the  pub- 
lic funds,  in  the  absence  of  a  statute  charg- 
ing him  therewith,  where  his  liability  for 
such  funds  is  absolute,  although  the  statutes 
make  him  criminally  liable  for  putting  the 
money  out  at  interest  or  making  a  profit 
from  it.  People  v.  W^alsen,  17  Colo.  170,  28 
Pac.  1119,  15:  456 

60.  The  absolute  liability  of  a  state  treas- 
urer for  the  public  moneys  which  come  to 
his  hands  does  not  entitle  him  to  the  in- 
terest received  from  deposits  thereof  in 
banks.  State  v.  McFetridge,  84  Wis.  473, 
54  N.  W.  1,  998.  20:  223 

61.  That  the  liability  of  a  state  treasurer 
to  account  for  interest  which  he  had  re- 
ceived on  the  public  funds  in  his  hands  was 
not  judicially   decided  at   the  expiration  of 
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his  term  of  office  will  not  prevent  the  al- 
lowance of  interest  on  such  interest  not  ac- 
counted for  from  the  time  of  default  until 
payment  is  enforced.  Id. 

62.  The  refusal  of  a  county  treasurer  to 
complj'^  with  a  statute  requiring  taxes  col- 
lected from  railroads  in  a  town  to  be  in- 
vested in  a  sinking  fund  to  pay  the  railroad 
bonds  of  the  town,  on  the  ground  that  the 
taxes  were  appropriated  for  other  specitic 
purposes,  is  without  legal  excuse  and  wilful 
and  renders  him  chargeable  with  interest 
on  the  fund  for  the  time  during  which  the 
town  has  been  deprived  of  it.  Clark  v. 
Sheldon,  134  N.  Y.  333,  32  N.  E.  23,      19:  138 

63.  The  failure  of  a  county  treasurer  to 
pay  over  public  money  on  the  expiration  of 
his  term  renders  him  thereafter  liable  for 
interest  on  such  money  until  the  time  of 
payment,  under  the  general  provisions  of 
the  statutes  requiring  interest  on  moneys 
due  after  default  as  damages.  Maloy  v. 
Bernalillo  County  Comrs.  10  N.  M.  638,  62 
Pac.  1106,  52:  126 

64.  In  an  action  by  a  countj'  against  a 
county  treasurer  and  his  bondsmen  to  re- 
cover funds  alleged  to  have  been  converted 
by  the  treasurer,  it  is  not  error  to  compute 
interest  on  such  funds  from  the  date  at 
which  under  the  terms  of  the  statute  and 
the  official  bond,  the  funds  should  have  been 
accounted  for  and  turned  over  to  his  suc- 
cessor in  office.  Thomssen  v.  Hall  County, 
63  Xeb.  777,  89  X.  W.  393,  57:  303 
Trustee. 

For  Editorial  Xotes,  see  infra,  IV.  §  3. 

65.  Interest  may  be  allowed  on  the  dis- 
bursements made  by  a  person  whom  the  law 
holds  to  be  a  trustee  of  property  wliich  he 
has  purcliased  as  his  own.  but  the  proceeds 
of  whioli  he  is  compelled  to  account  for. 
Kimball  v.  Rannev,  122  Mich.  160.  SO  N.  W. 
992,  '  46:403 

g.  Liability  of  State  or  County. 

Interest   on   Municipal   Bond,   see  infra,  79. 
Amount  of  Interest  on  Municipal  Bond,  see 
infra.  83. 

State. 

Kate  of  Interest,  see  infra,  94. 

For  Editorial  Notes,  see  infra,  IV.  §  1. 

06.  Where  a  state  permits  itself  to  be 
sued  it  is  not  liable  for  interest  upon  the 
demand  set  up,  unless  the  statute  spoeif- 
ieally  so  provides.  Western  &  A.  R.  Co.  v. 
State   ('ia.  Special  Judicial  Commission) 

14:  438 

67.  A  state  is  bound  to  pay  such  interest 
only  as  it  binds  itself  by  contract  to  pay. 
Carr  v.  State  ex  rel.  Du  Coetlosquet.  127 
Ind.  204.  26  X.  E.  77S.  11 :  370 

(iS.  ( 'iTtificates  of  slate  iiidclitedness  bear 
iiUiTr-t  after  maturity,  s\]icr('  they  ai'e  is- 
sued under  -tatutes  ex|)ri'---]y  pvovidiiiL;'  that 
iiit<'re-i  -liall  lie  payae'e  half  yearly  at  a 
certain  jdan'.  ami.  if  not  dnuaiided  for 
lliirtern  iiiMiuli-  afli'r  it  i)ecouie>  dtU',  sliall 
be   deiiiai'.dal)li'    onl\-    at    tlie    .-late   trea>urv. 

Id. 

G'J.  Interest  un  overdue  in.^taluKiit^  of  in- 


terest on  certificates  of  state  indebtedness  is 
not  recoverable,  where  the  contract  provides 
merely  for  payment  of  the  certificates  with 
interest.  Id. 

County.  , 

Rate  of  Interest,  see  infra,  95,  96. 
On    County    Warrants,    see    Constitutional 
Law,  1130. 

70.  A  county  is  but  an  arm  or  agent  of 
the  state,  which  cannot  be  required  to  pay 
interest  except  when  self-imposed.  Seton 
v.  Hoyt,  34  Or.  266,  55  Pac.  967,  43:  634 

71.  Under  the  organic  act  of  Cascade 
county,  Montana,  which  imposes  upon  its 
commissioners  the  duty  of  selecting  which 
of  two  methods  shall  be  adopted  in  the  pay- 
ment of  its  indebtedness  (either  by  the  is- 
sue of  warrants  or  of  bonds),  and  declares 
what  they  shall  do  when  they  have  deter- 
mined which  method  they  will  adopt,  inas- 
much as  they  derive  their  power  from  the 
law  alone  and  none  of  it  comes  from  the 
county,  the  county  cannot  be  liable  for  in- 
terest on  the  debt  for  failure  of  the  commis- 
sioners to  take  action,  although  in  violation 
of  the  plain,  imperative  mandate  of  the 
statute.  Territory  ex  rel.  Choteau  County 
V.  Cascade  County,  8  Mont.  396,  20  Pac.  809, 

7:  106 

h.  Necessity  and  Effect  of  Demand. 

To  Charge  Indorser  of  Note,  see  Bills  and 
Notes,  137. 

72.  Interest  will  be  allowed  in  a  suit  to 
recover  the  amount  due  under  an  instrument 
which  is  a  mere  acknowledgment  of  debt, 
only  from  the  service  of  the  writ,  if  there 
was  neither  prior  demand  made,  nor  stipu- 
lated time  for  payment,  nor  contract  or 
usage  requiring  payment  of  interest,  and  if 
defendant  was  not  a  wrongdoer  in  acquiring 
or  retaining  the  money.  Gay  v.  Rooke,  151 
Mass.   115,  23  N.  E.   835,  7:  392 

73.  A  note  or  other  instrument  containing 
an  express  promise  to  pay  money,  without 
any  time  specified,  is  in  law  payable  im- 
mediately, so  that  interest  runs  from  its 
date,  while  a  promise  to  pay  upon  demand 
requires  at  least  a  judicial  demand  to  set 
interest  running.  Horn  v.  Hansen,  56  Minn. 
43,  57  X.  W.  315,  22:  617 

74.  Interest  is  not  allowable  on  a  partial 
loss  under  an  insurance  policy,  where  the 
sum  is  not  liquidated,  until  demand  has 
been  made  for  its  payment,  although  arbi- 
tration and  limitation  clauses  and  proofs  of 
loss  have  been  waived,  and  a  builder's  cer- 
tificate of  the  amount  of  loss  presented. 
Hutchinson  v.  Liverpool  &  L.  &  G.  Ins.  Co. 
1.53  Mass.  143,  26  X.  E.  439,  10:  558 
On  deposit  in  bank. 

T.").  A  demand  is  necessary  to  start  the 
runniiiu'  of  interest  on  a  special  deposit  as 
a  ]tled.i;e  to  secure  a  bail  bond,  even  after 
the  sureties  liave  surrendered  the  persons 
liailed.  Anderson  v.  Pacific  Bank,  112  Cal. 
•V'S;.  44  I'ae.  ](IG3,  32:  479 

7i).  Interest  on  the  whole  amount  of  a 
;ru.~t  fund  deposited  in  a  bank  is  charge- 
able to  the  bank  from  the  refusal  of  a  de- 
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mand  by  the  true  owner  and  a  refusal  to 
pay.  American  Trust  &  Bkg.  Co.  v.  Boone, 
102  Ga.  202,  29  S.  E.  182.  40:  250 

77.  Suspension  of  a  bank,  followed  by  the 
appointment  of  a  temporary  receiver,  does 
not  of  itself  mature  the  dep.isit  accounts, 
within  the  meaning  of  a  statute  allowing 
interest  on  accounts  from  the  date  when 
they  become  due;  but  demand  is  necessary 
for  that  purpose.  Patten  v.  American  Xat. 
Bank,  15  Colo.  App.  479,  63  Pac.  424,  53:  6i)3 
On  check. 

78.  Interest  is  properly  allowed  upon  a 
check,  payment  of  which  has  been  wrong- 
fully refused  by  a  bank,  from  the  date  of  its 
presentation  for  payment.  Niblack  v.  Park 
Xat.  Bank,  161)  111.  517,  48  N.  E.  438,  39:  159 
On  bond. 

79.  Interest  does  not  run  after  maturity 
on  municipal  bonds  which  specify  no  place 
of  payment,  if  funds  for  payment  are  pro- 
vided, unless  payment  is  demanded  and  re- 
fused. It  is  not  necessary  to  seek  out  the 
creditor  and  tender  payment.  Friend  v. 
Pittsbui-g,  131  Pa.  305,  18  Atl.  1060, 

6:  636 

80.  Interest  on  a  bond  in  an  action  for 
negligence  whereby  money  was  lost  is  re- 
coverable, not  from  the  time  the  money  was 
lost,  but  from  the  time  of  a  demand  for 
payment  made  upon  the  principal  and  sure- 
ty; and  if  no  demand  had  been  previously 
made,  it  is  recoverable  only  from  the  time 
the  writ  was  served  upon  the  defendants. 
Frink  v.  Southern  Exp.  Co.  82  Ga.  33,  8 
S.  E.  862,  3:  482 
On  insurance  premiums. 

81.  Interest  does  not  begin  to  run  upon 
premiums  paid  by  an  assignee  of  a  void 
insurance  policy  until  demand  is  made  for 
their  repavment.  American  Mut.  L.  Ins. 
Co.  V.  Bertram,  163  Ind.  51,  70  N.  E.  258, 

64:  935 


11.  C!omputation ;  Amount;  Rate;  Frequency 
of  Payment. 

a.  In  General. 
For  Editorial  Notes,  see  infra,  IV.  §  3. 

82.  Unearned  interest  must  be  subtracted 
from  the  amount  of  recovery,  in  entering 
judgment  before  maturity  by  the  voluntary 
act  of  the  payee  of  notes  on  which  interest 
has  been  paid  in  advance.  Illinois  Steel  Co. 
V.  O'Donnell,  156  111.  624,  41  X.  E.  185, 

31:  265 
Semi-annual. 

83.  A  provision  for  the  payment  semi- 
annually of  interest  on  municipal  bonds  at 
a  certain  per  cent  is  unlawful,  where  the 
notice  of  election  which  the  law  requires  to 
state  the  rate  of  interest  names  such  per- 
cent payable  annually.  Skinner  v.  Santa 
Rosa,  107  Cal.  404,  40  Pac.  742,  29:  512 

b.  Rate. 

Rate  of  Compound  Interest,  see  infra.  90. 
Provision    for   Hij^her   Rate   after   Maturitv. 
see  Bills  and  Xotes,  90-92. 


Rate  Charged  by  Loan  Association,  see 
Building  and  Loan  Associations,  III.  c. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
53-60. 

Rendering  Aid  to  Principal  against  Agent 
under  Agreement  for  Unconscionable 
Interest,  see  Contracts,  630. 

Stipulation  as  to,  in  Mortgage,  see  Mort- 
gage,  164. 

Usurious  Interest,  see  Usury. 

For  Editorial  X'otes,  s«e  infra,  IV.  §§  2,  3. 

84.  The  highest  legal  rate  of  interest  al- 
lowed by  the  Arkansas  statutes  is  10  per 
cent.  But  they  allow  this  interest  to  be 
taken  in  advance  as  discount;  and  such 
statutes  are  valid  as  to  commercial  trans- 
actions in  short  time  paper.  Vahlberg  v. 
Keaton,  51  Ark.  534,  11  S.  W.  878,        4:  462 

85.  A  contract  to  pay  a  higher  rate  of  in- 
terest after  maturity  than  before  is  valid 
if  not  prohibited  by  statute.  Sheldon  v. 
Pruessner,  52  Kan.  579,  35  Pac.  201,  22:  709 

8().  An  indorser  who  has  paid  the  note  is 
entitled  to  recover  from  the  maker  the 
amount  paid,  with  interest  thereon  at  the 
rate  of  7  per  cent  only  (in  California),  to 
be  computed  from  the  time  of  the  payment 
to  the  time  judgment  is  entered  against 
the  maker.  Stanley  v.  McElrath,  86  Cal. 
449,  25  Pac.  16,  10:  545 

87.  A  promissory  note  drawing  a  stated 
rate  of  interest,  which  is  the  maximum  rate 
at  the  time  the  note  was  made,  will  be  con- 
sidered as  an  agreement  to  pay  the  highest 
rate  permissible  when  the  note  becomes  due, 
not  in  excess  of  that  agreed  upon  by  the 
parties,  and  not  as  an  agreement  to  pay  the 
rate  stated,  if  it  is  subsequently  reduced 
by  statute  before  the  maturity  of  the  note. 
Richardson  v.  Campbell,  27  Neb.  644,  43  N. 
W.  405,  II:  189 

88.  A  surety  who  has  paid  more  than  his 
share  of  the  debt  is  entitled  in  an  action 
for  contribution  against  his  cosurety,  to  in- 
terest on  the  amount  recovered,  from  the 
ti,me  of  its  payment,  at  the  legal  rate  only, 
although  the  debt  secured  bore  a  higher 
rate.  Bushnell  v.  Bushnell,  77  Wis.  435,  46 
X.  W.  442,  .    9:411 

89.  A  purchaser  of  mortgaged  property 
cannot,  in  the  absence  of  express  contract, 
be  charged,  in  a  proceeding  to  foreclose  the 
mortgage  against  him,  with  the  interest  pro- 
vided for  by  the  notes,  where  the  rate 
named  in  the  recorded  mortgage  is  much 
less,  (ieorge  v.  Butler,  26  Wash.  456.  67 
Pac.  263.  57 :  396 

90.  The  fact  that  interest  at  4  per  cent 
only  is  allowed  by  statute  for  delay  in  pay- 
ment of  damages  assessed  in  an  eminent 
domain  case,  while  the  general  rate  of  inter- 
est was  established  by  law  at  6  per  cent, 
does  not  make  the  statute  unconstitution- 
al. Xorcross  v.  Cambridge,  166  Mass.  508. 
44  X.  E.  615,  33:  843 
On  legacy. 

91.  Interest  on  a  legacy  should  be  com- 
puted at  the  legal  rate,  notwithstanding  the 
fact  that  the  funds  could  not  be  safely  in- 
vested by  the  executors  so  as  to  ear'  that 
amount.  Welch  v.  Adams,  152  Mass.  74 
25  N.  E.  34,  9:  244 
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On  inheritance  tax. 

92.  Interest  at  6  per  cent,  instead  of  at 
10  per  cent,  is  properly  decreed  from  the 
death  of  the  testatrix  to  the  close  of  the 
litigation,  on  a  collateral  inheritance  tax, 
under  N.  Y.  act  1885,  §  5,  where,  before  the 
expiration  of  eighteen  months  after  the 
death  of  the  testatrix,  proceedings  to  re- 
voke the  probate  of  the  will  were  begun. 
Re  Stewart's  Estate,  131  N.  Y.  274,  30  N.  E. 
184,  14:  836 
Between  partners. 

93.  Where  interest  at  7  per  cent  has  been 
credited  by  partners  at  their  accountings 
upon  advances  made  by  the  respective  mem- 
bers to  the  concern,  each  partner  is  entit- 
led to  receive  the  amount  so  found  due  him ; 
but  if  the  agreement  between  the  partners 
for  interest  is  not  in  writing,  and  remains 
executory,  only  6  per  cent  can  be  allowed. 
Winchester  v.  Glazier,  152  Mass.  316,  25  N. 
E.  728,  9:  424 
Against  state  or  county. 

94.  Interest  after  maturity  on  state  cer- 
tificates cannot  exceed  5  per  cent,  where  the 
contract  provides  that  the  certificates  shall 
run  for  twenty  years  at  that  rate,  and  then 
be  redeemable  at  the  pleasure  of  the  state. 
Carr  v.  State  ex  rel.  Du  Coetlosquet,  127 
Ind.  204,  26  N.  E.  778,  11:370 

95.  The  rate  of  interest  on  a  county  war- 
rant which  is  by  statute  to  draw  "legal 
interest"  after  presentation  to  the  treasur- 
er and  indorsement  to  show  that  it  is  not 
paid  for  want  of  funds  cannot  be  reduced  by 
a  statute  reducing  the  rate  of  interest,  as 
the  rate  which  first  begins  to  run  upon  it  is 
a  part  of  the  contract  obligation.  Union 
Sav.  Bank  &  T.  Ck).  v.  Gelbach,  8  Wash.  497, 
36  Pac.  467,  24:  359 

96.  When  the  legislature  directs  a  county 
to  pay  money  to  another  county,  and  di- 
rects the  county  commissioners  to  raise  it 
by  issuing  either  warrants  at  their  first 
general  session,  or  coupon  bonds  as  near  a's 
may  be  in  conformity  to  the  general  law, 
the  refusal  of  the  commissioners  to  take  ac- 
tion in  the  matter  at  either  their  first  or 
second  meeting  after  the  direction  is  given 
constitutes  a  case  of  money  "withheld  by 
an  unreasonable  and  vexatious  delay,"  and 
it  will  bear  interest  from  the  date  of  the 
second  meeting  at  the  rate  of  10  per  cent 
per  annum,  under  Mont.  Comp.  Stat.  §  1237. 
Territory  ex  rel.  Choteau  County  v.  Cas- 
cade County,  8  Mont.  3'J6,  20  Pac.  809. 

7:  105 

Alteration. 

Altering  Instrument  by  Clianping,  see  Al- 
teration   of    In-tniinents.    -JG.    28. 

Aa  Impairment  of  Ohliuation  of  Contract, 
8ee  Constitutional   Law.  1195. 

See  also  supra.  H7. 

For   Editorial    Notes,   see    infra.    IV.    §    1. 

97.  It  is  not  in  the  jiower  of  the  lepisla- 
tvire  to  alter  the  rate  of  interest  to  wliieh  a 
creditor  is  entitled  uiin.i  a  pre-exist  intj 
judgment.  Rockwell  v.  lUuler,  17  Colo.  ■2!it7 
29  Pac.  458,  17:  Gil 


m.  C!ompound    Interest. 

See  also  supra,  14,  15. 

For  Editorial  Notes,  see  infra,  IV.  §  3. 

98.  An  agreement  in  a  note  to  pay  inter- 
est on  arrears  of  interest  is  iniquitous  and 
invalid.  Levens  v.  Briggs,  21  Or.  333,  28 
Pac.  15,  14:  188 

99.  The  rate  of  compound  interest  paid 
by  an  executor  on  funds  retained  in  his 
hands,  which  is  more  than  banks  would  pay 
for  a  part  of  the  time,  and  which  has  made 
double  the  income  that  could  have  been  ob- 
tained by  investing  the  money  as  directed 
by  the  will,  will  not  be  increased  to  the 
maximum  rates  at  which  there  is  evidence 
that  money  could  have  been  loaned,  with 
no  allowance  for  expenses,  delays,  and  fail- 
ures,— especially  where  the  executor  has  dis- 
bursed more  than  $50,000  during  a  long  term 
of  years,  and  his  accounts  for  the  whole 
estate  have  been  found  correct  in  every 
item,  and  there  is  no  delinquency  or  suspi- 
cion of  fraud  on  his  part.  Re  Ricker's  Es- 
tate, 14  Mont.  153,  35  Pac.  960,  29:  622 

100.  Interest  coupon  notes  which  by  their 
terms  bear  interest  after  maturity  violate 
Id.  Rev.  Stat.  §  1265,  allowing  interest  upon 
interest  only  when  agreed  upon  after  the 
interest  is  overdue,  and  is  it  immaterial 
that  the  interest  provided  by  the  notes  when 
added  to  the  simple  interest  is  less  than  the 
parties  might  have  contracted  for  undel 
§  1264.  Vermont  Loan  &  T.  Co.  v.  Hoffman, 
5  Idaho,  376,  49  Pac.  314,  37:  509 


rV.  Editorial  Notes. 

§  I.  Generally. 

Conflict  of  laws  as  to,  generally.  62:  33. 
As  to  interest  by  way  of  damages.  56: 
303;    62":  37. 

Claims  against  state  for.     42:  62. 

Liability  of  public  officers  for  interest  col- 
lected on  deposits  of  pub- 
lic funds.     15:  456. 

On  advancements  or  their  equalization;  aft- 
er  donor's   death.   14:  716. 

On  unliquidated  demands.    4:  566.* 

On  amount  due  for  arrearages  of  annuity. 
63:  629. 

On   legacy.     9:  248.* 

On  legacy  to  widow.    9:  251.* 

On  withdrawals  from  building  and  loan 
association.      35:  293. 

On  judgments.     17:  612. 

Conflict  of  laws  as  to.     56:  309. 

Allowance  of,  on  penalty  of  bonds.  55:  384. 

Allowance  of,  on  accounting  between  part- 
ners.    9:  425.* 

Allowance  of,  on  value  of  vessel  captured  as 
prize.     18:  453. 

Liability  of  cotenants  for,  on  rents  and  prof- 
its.    28:  853. 

Liability  of  cotenants  lor,  on  amounts  ex- 
pended for  improvements 
and   repairs.     29:  457. 

Change  of  interest  on  judgments  as  impair- 
ment: of  obligation  of  con- 
tract.    17:  612. 


INTERLINEATION— INTERNAL  IMPROVEMENTS. 
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Forfeiture  or  other  effect  of  illegally  taking, 
or  reserving,  by  national 
banks.     56 :  673. 
Effect  of  payment  less  interest,  as  an  ac- 
cord.   20:  789. 
Presumption  as  to  law  oi   other  states  as 

to.    21:47L 
Remissaon   of,   for   purpose   of   jurisdiction. 

28:  225. 
Issuance  of  interest-bearing  corporate  stock. 

27:  149. 
Application,  as  between  principal  and  inter- 
est, of  payment  made  be- 
fore due.     15:  169. 
Right  to   enforce  mortgage   for   interest   in 

default.    37 :  737. 
§  2.  Interest  on  sum  allowed  as  damages. 
For  personal  injuries.     18:  449. 

When  death  results.    18:  449. 
For  injuries  to  property.     18:  449. 
By  railway  fires.     18:  449. 
By  other  fires.    18:  450. 
Injuries  to  stock  by  passing  train.     18: 

450. 
Property   injured,    delayed,    or    lost    in 

transportation.     18:  451. 
Vessel  captured  as  prize.     18:  453. 
CJoUision.      18:  453. 

Property  destroyed  by  a  mob.     18:  454. 
From    negligent    construction    of    rail- 
roads, canals,  etc.  18:  454. 
From  explosion,  etc.     18:  455. 
Against  agents  and  oflBcers.    18:  456. 
On    exemplary    damages.      18:  457. 
Rate  of  interest.     18:  457. 
§  3.  Liability  of  executors,  trustees,  etc.,  for 

compound  interest. 
Origin,   growth,   and   general    statement    of 

the   doctrine.     29:  622. 
Principle  of  the  allowance.     29:  623. 
Option  to  take  interest  or  profits.  29:  625. 
Grounds  for  allowance.     29:  626. 
Generally.     29:  626. 

Misconduct   or  gross   delinquency,  gen- 
erally.    29:  627. 
Use  and  admixture  of  trust  fund.  29: 

628. 
Failure  or  refusal  to  account.    29:  633. 
Neglect  to  invest.    29:  636. 
Improper  investment.     29:  637. 
Unnecessarily     calling     in     investment. 

29:  638. 
Neglect  in  winding  up  or  paying  over. 

29:  639. 
Nonperformance  of  trusts  for  accumu- 
lation.   29:  640. 
Neglect  or  violation  of  duty  imposed  by 

statute.     29:  644. 
Interest   or  profits  made.     29:  645. 
Interest    or    profits    which    might    have 
been  made.     29:  645. 
Who  are  chargeable.     29:  646. 
Jurisdiction  to  allow.     29:  647. 
How  computed.     29:  648. 

Method    of    computing    general! v.      20: 

648. 
Upon  what  computed.     29:  650. 
When  allowance  sliould   commence.   29: 

651. 
Rate  per  cent  and  lenj^th  of  rests.     29: 

651. 
Termination   of  allowance.     29:  655. 


What  sufficient  to  release  from  accountabil- 
ity.    29:  656. 
Effect   of  allowance  on  compensation.     29: 

657. 
Effect  of  allowance  on  costs.    29:  658. 


INTERLINEATION. 
Revocation  of  Will  by,  see  Wills,  58,  59. 

^—^ 

INTERLOCUTORY  DECREES. 
Conclusiveness  of,  see  Judgment,  II.  b. 

#•» 

INTERLOCUTORY  INJUNCTION. 
See  Injunction,  11. 

♦•» 

INTERLOCUTORY  ORDER. 

Consideration  of,  on  Appeal,  see  Appeal  and 
Error,  VII.  h. 


INTERMEDDLER. 


One  Loaning  Money  to  Pay  Mortgage  as, 
see  Subrogation,  12. 


INTERNAL  IMPROVEMENTS. 

Power  of  State  as  to,  see  Constitutional 
Law,  301. 

Street  Railway  Owned  by  City  as,  see  Mu- 
nicipal Corporations,  425. 

Construction  of  Public  Roads  as,  see  Public 
Moneys,    54. 

1.  The  construction,  operation,  and  main- 
tenance of  aji  oil  refinery  for  the  purpose  of 
receiving,  manufacturing,  storing,  and  hand- 
ling crude  and  refined  oil  and  its  by-pro- 
ducts, and  the  marketing  of  the  same,  con- 
stitute a  "work  of  internal  improvement." 
State  ex  rel.  Coleman  v.  Kelly,  71  Kan.  811, 
81  Pac.  450,  70:  450 

2.  A  statute  must  be  construed  as  an  act 
appropriating  money  for  a  work  in  internal 
improvement,  where  its  title  is,  "An  Act  to 
Provide  for  Branch  Penitentiary  and  Oil 
Refinery,"  and  the  first  section  states  its 
purpose  tc  be  the  providing  of  employment 
for  the  convicts  confined  in  the  state  peni- 
tentiary, but  the  subsequent  sections,  the 
public  conditions  under  which  it  was  con- 
ceived, and  its  discussion  and  treatment  by 
the  legislative  authorities,  all  indicate  that 
the  main  object  of  the  statute  was  the  con- 
struction and  operation  of  the  oil  refinerv. 

Id. 

3.  A  system  of  street  railways  including 
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INTERNAL  REVENUE. 


more  than  140  miles  of  track,  and  over  some 
of  which  are  carried  both  freight  and  pas- 
sengers, while  they  are  also  used  by  cars 
from  lines  running  to  other  towns,  consti- 
tutes a  work  of  internal  improvement,  with- 
in the  meaning  of  Mich.  Const,  art.  14,  §  9, 
forbidding  the  state  to  be  interested  therein. 
Oren  ex  rel.  Barbour  v.  Pingree,  120  Mich. 
550,  79  N.  W.  814,  46:  407 

4.  Levees  and  dikes  to  restrain  the  wa- 
ters of  a  navigable  river  are  works  of  in- 
ternal improvement  within  the  moaning  of 
a  constitutional  provision  prohibiting  the 
state  from  engaging  in  such  works;  and  the 
fact  that  they  might  incidentally  avert  pos- 
sible peril  to  life  is  immaterial.  State  ex 
rel.  Jones  v.  Froehlich,  115  Wis.  32,  91  N.  W. 
115,  58:757 


INTERNAL   REVENUE. 

On  Cigarettes,  as  Interference  with  Com- 
merce, see  Commerce,  94. 

Conclusiveness  of  Determination  of  Depart- 
ment of,  see  Commerce,  111. 

Necessity  of  Stamp  on  Document,  see  Evi- 
dence, 812-814,  and  also  infra.  Editorial 
Notes. 

Effect  of  Want  of  Stamp  on  Question  of 
Forgery,  see  Forgery,  17. 

1.  The  omission  of  a  revenue  stamp  re- 
quired by  act  of  Congress  of  June  13,  1898, 
by  mere  inadvertence,  from  an  assignment 
of  a  mortgage,  does  not  make  the  assign- 
ment void  or  defeat  the  title  of  a  purchas- 
er on  foreclosure,  where  the  necessary 
stamps  are  affixed  and  canceled  by  an  in- 
ternal revenue  collector  after  the  sale.  Win- 
gert  v.  Zeigler,  91  Md.  318,  46  Atl.   1074. 

51:  316 

2.  Congress  has  power  to  levy  and  collect 
taxes  by  requiring  revenue  stamps  to  be 
placed  upon  certain  written  instruments, 
and  to  prescribe  a  punishment  for  failure 
or  refusal  to  comply  with  that  requirement, 
and  to  provide  that  such  instruments  shall 
not,  unless  stamped,  be  admissible  as  evi- 
dence in  the  Federal  court*.  It  has,  how- 
ever, no  power  to  prescribe  rules  of  evi- 
dence for  a  state  court,  and  therefore  the 
act  of  Congress  which  declares  that  certain 
written  instiuincnts  shall  not  be  received 
in  evidence  in  any  court  until  stamped  as 
retjuired  by  the  act  is  to  be  understood  as 
a])plicable  to  tlie  Federal  courts  onlv.  Small 
V.  Slocumb,  112  Ca.  279,  37  S.  E.  481. 

53:  130 
Editorial   Notes. 

Effect  on  contract  of  failure  to  procure 
license.     10:  42.5. 

Forgery  of  un-taiiipcd  instrument.  24:  44. 

Question  relatintr  to.  as  Federal  question. 
62:  .1;18. 

FfTect  of  omission  io  vtamp  an  instrument 
on  \vliic)i  the  law  r('(|uii-es 
a  stamp,  or  to  cancel  t  lie 
staiiijw  on  su(-h  an  instru- 
ment.    48:  .^Oo. 


Applicability  of  revenue  laws  to   state 
courts.    48:  305. 
Provision  excluding  unstamped  in- 
struments   from    evidence. 
48:  305. 
Provisions  invalidating  unstamped 

instruments.     48:  306. 
Provisions  as  to  recording.  48:  307. 
Intent     as     affecting     consequences     of 
omitting   stamp.     48:  307. 
Generally.     48:  307. 
Presumption   and  burden  of   proof 
as  to  intent.     48:  309. 
Scope  of  acts,  generally;    effect  of  re- 
peal.   48:  309. 
Effect  of  omission.    48:  310. 
Generally.     48.  310. 
Upon    use    of    instrument    as    evi- 
dence.    48:  310. 
As    primary    evidence.    48:  310 
Secondary  and  parol  evidence; 

copies.     48:  311. 
As  collateral  evidence.  48:  311. 
Upon  writs,  processes,  and  orders 

of  court.    48:  313. 
In  Confederate  states.     48:  313. 
Miscellaneous.    48:  313. 
Subsequent  stamping.    48:  314. 

What    remedy    available.      48:  314. 
By   party   or   collector.     48:  314. 
Stamping    copies.      48:  315. 
Time.     48:  315. 

Application  to  collector.     48:  316. 
Who  may  apply.     48:  316. 
To  what  district.    48:  316. 
Power  of  deputy  collector.  48: 

316. 
Miscellaneous.     48:  316. 
What   stamps    required.      48:  316. 
Effect.     48:  316. 
Pleading  and  practice.     48:  317. 

Raising     objection     by     demurrer. 

48:' 317. 
Necessity  and   sufficiency   of  aver- 
ments as  to  omission.  48: 
318. 
Who    may    raise    or    waive    abjec- 
tion.   48:  318. 
Time    of    raising    objections.      48: 

318. 
Questions    of    fact;     presumptions 

generally.    48:  318. 
Stamp  not  part  <)f  instrument.  48: 

319. 
Failure  to  cancel;  defective  cancel- 
ation.    48:  319. 
Foreign  laws.    48:  319. 
Want  of  internal  revenue  stamp  on  instru- 
ment  requiring   stamp   as 
affecting    criminal    prose- 
cution.    46:  454. 
When  unstamped  instrument  is  the  sub- 
ject of  a  crime  or  a  means 
of  its  commission.  46:  454. 
Instruinents   collateral   to  the   criminal 
charge.     46:  456. 
('riniinal  or  penal  liability  for  act  of  agent, 
partner,   or   servant.     41: 
654. 
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Liability  of  Military  Commander  for  Tort, 

see  Action  or  Suit,  10. 
Determination   of,  see  Courts,  539. 
Jurisdiction  of  Consul,  see   Diplomatic   and 

Consular  Officers. 
Private   International  Law,   see  Conflict   of 

Laws. 

Editorial  Notes. 

Right  to  recover  price  of  property   sold  in 
aid   of  rebellion.     15:  834. 
Regulation  of  right  ol  fishery.  S9:  582. 
Jurisdiction  over  sea.     46:  264. 


INTERPLEADER. 


Appeal  from  Disallowance  of  Claim  by,  see 
Appeal  and  Error,  44. 

Effect  of  Filing  Interplea  in  Attachment 
Suit,  see  Attachment,  38. 

In  Eminent  Domain,  see  Eminent  Domain, 
187,   188. 

In  Supplementary  Proceedings,  see  Execu- 
tion, 16. 

An  insurance  company,  which  has  de- 
livered a  check  to  the  beneficiary  named  in 
a  life-insurance  policy  for  the  amount  due 
under  it  cannot,  in  a  suit  to  enforce  pay- 
ment of  the  check,  compel  her  to  interplead 
with  creditors  of  a  corporation  of  which 
the  insured  was  a  member,  who  claim  that 
they  are  entitled  to  the  proceeds  on  the  pol- 
icy because  the  premiums  were  paid  out  of 
the  funds  of  .the  corporation.  Northwestern 
Mut.  L.  Ins.  Co.  v.  Kidder,  162  Ind.  382,  70 
N.  E.  489,  66:89 


INTERPOLATION. 


In  Legislative  Journal,  see  Statutes,  139. 
In  Statute,  see  Statutes,  458. 


INTERPRETATION. 

Of  Contracts,   see   Contracts,  IL 
Of  Statutes,  see  Statutes,  II. 


INTERPRETER. 


Proof  of  Conversations  through,  see  Evi- 
dence, X.  k. 

Translation  of  Foreign  l^anguage  by,  see 
Evidence,  1373. 

Editorial    Notes. 

Admissibility    of    evidence    given    thro\igh. 

17:  813. 
Improper    influence     or     interference     with 

grand  jury  by.    28:  372. 


Answers  to,  see  Depositions,  2. 

Propounding  of,  see  Depositions,  5,  6. 

Use  of  Answers  to,  on  Trial,  see  Depositions, 

IV. 
In  Pleading,  see  Pleading,  460. 
Interrogatories  on  Trial,  see  Trial,  IL  e. 
To  Witness,  see  Witnesses,  II. 


INTERSTATE  COMMERCE. 
See  Commerce. 

■♦« » 


INTERSTATE  COMMERCE  COMMISSION. 

Federal  Jurisdiction  to  Enforce  Order  of, 
see  Courts,  334. 

For  Constitutional  Law  Affecting  Inter- 
state Commerce,  see  Commerce. 

1.  Congress,  under  its  sovereign  and  ex- 
clusive power  to  regulate  commerce  among 
the  several  states,  has  the  power  to  create 
a  commission  for  the  purpose  of  supervising, 
investigating,  and  reporting  upon  matters 
or  complaints  connected  with  or  growing 
out  of  interstate  commerce.  Kentucky  & 
I.  Bridge  Co.  v.  Louisville  &  N.  R.  Co.  37 
Fed.  567,  2:289 

2.  The  Interstate  Commerce  Commission 
is  given  no  power  to  establish  through 
routes  or  to  fix  through  rates  between  con- 
necting lines,  such  as  is  conferred  upon  the 
English  commission  by  the  English  act  of 
1873.  Id. 

3.  The  Interstate  Commerce  Commission 
is  invested  with  only  administrative  powers 
of  supervision  and  investigation,  which  fall 
far  short  of  making  it  a  court  or  its  action 
judicial,  in  the  proper  sense  of  the  term.  Its 
action  or  conclusion  upon  matters  brought 
before  it  for  investigation  is  neither  final 
nor  conclusive.  Nor  is  it  invested  with  any 
authority  to  enforce  its  decision  or  award. 

Id. 

4.  The  Interstate  Commerce  Commission 
is  charged  with  the  duty  of  investigating 
and  reporting  upon  complaints;  and  the 
facts  found  or  reported  by  it  are  only  given 
the  force  and  weight  of  prima  facie  evi- 
dence in  such  judicial  proceedings  as  may 
thereafter  be  had  for  the  enforcement  of  its 
recommendation  or  order.  Id. 

5.  The  United  States  circuit  court  is  not 
restricted  to  the  mere  ministerial  duty  of 
enforcing  an  order  of  the  Interstate  Com- 
merce Commission.  The  suit  in  that  court 
is,  under  the  provisions  of  the  Interstate 
Commerce  Act,  an  original  and  independent 
proceeding  in  which  the  court  hears  and  de- 
termines the  cause  de  novo  upon  proper 
pleadings  and  proofs :  the  latter  including, 
not  only  tlie  ]H-inia  facie  facts  reported  by 
the  Commission,  but  all  such  other  and  fur- 
ther testimony  as  either  party  may  intrn 
duce,  bearing  upon  the  matters  in  contro 
versy.  Id 
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Editorial  Notes. 

Jurisdiction    and    power   of;    complaint    be- 
fore.   2:  446.* 


INTERSTATE  CORPORATIONS. 
See  Corporations,  820-827. 


INTERSTATE   RAILROAD. 

Liability  for  Injury  to  Employees,  see  Mas- 
ter and  Servant,  189-191. 


INTERVENTION. 


Costs  of,  see  Costs  and  Fees,  12. 

Conclusiveness  of  Judgment  on  Issue  Pre- 
sented on,  see  Judgment,  164,  168. 

Demurrer  to  Complaint  in,  see  Pleading, 
625. 

In  Garnishment  Proceeding,  see  Garnish- 
ment, 114. 

To  Obtain  Money  in  Court,  see  Money  in 
Court,  2. 

On  Foreclosure,  see  Mortgage,  137,  191. 

Of  Parties  in  Actions  Generally,  see  Parties, 
III. 

In  Receivership,  see  Receivers,  111,  137. 

Editorial  Notes. 

Right  of  surety  to  intervene  in  an  action 
against  principal,  or  prin- 
cipal in  action  against 
surety.     68:  736. 


INTIMIDATION. 


What  is,  see  Conspiracy,  80. 

Of  Negro  Voter,  see  Elections,  281-285. 

Indictment   for  Conspiracy  to  Commit,  see 

Indictment,  etc.,  101. 
Injunction  against,  see  Injunction,  129-152. 


INTOXICATING   LIQUORS. 

I.  Prohibition    and   Regulation;    Statutes 
and  Ordinances. 

a.  In  general. 

1.  Statutes. 

2.  Ordinances. 

b.  Conditions  of  Business. 

c.  Local  Option. 
n.  Licenses. 

a.  In   Ccnoral. 

b.  Discretion    as  to   Granting. 

c.  Contest:  Ivcnionstranco. 

d.  Cancelation;     Revocation:     Forfi-i 

ture.  I 

Til.  Unlawful   Sales;    Offense;-   and    Proccd    ( 
ings. 


a.  In  General. 

b.  Sales  by  Clubs  and  Their  Agents. 

c.  Sales  by  Agent,  Clerk,  or  Partner. 

d.  By  Druggists. 

e.  To  Prohibited  Persons. 

f.  Prohibited  Days. 

g.  Place  of  Sale. 

h.  Seizure  and  Destruction. 

IV.  Civil  Remedies. 

a.  In  General;   Nuisance. 

b.  Civil  Damages. 

V.  Editorial  Notes. 

Bribery  in  Procuring  Release  of,  see  Bribery, 
1. 

Intersta/te  Commerce  in,  see  Commerce,  97- 
105,  123-134,  and  also  infra,  V.  §  1. 

Delegation  of  Power  to  Municipality  as  to, 
see  Constitutional  Law,  206,  207. 

Delegation  of  Power  to  State  by  Congress 
as  to,  see  Constitutional  Law,   166. 

Power  of  State  to  Engage  in  Sale  of,  see 
Constitutional  Law,  958-959. 

Charter  Authority  of  City  to  Establish  Dis- 
pensary, see  Municipal  Corporations, 
426. 

Loss  of  Jurisdiction  of  Suit  to  Enjoin  Main- 
tenance of  Dispensary,  see  Courts,  254. 

Equal  Protection  and  Privileges  as  to,  eae 
Constitutional  Law,  317-319,  321,  486- 
49L 

Police  Power  as  to,  see  Constitutional  Law, 
1066,  1067. 

Validity  of  Agreement  to  Sell  Liquor  Manu- 
factured by  One  Company  Only,  see 
Contracts,  554. 

Effect  of  Engaging  in  Business  of  Selling, 
on  Insurance,  see  Insurance,  977,  978. 

Levy  on,  see  Levy  and  Seizure,  26. 

Use  of,  by  Jurors  as  Ground  for  New  Trial, 
see  New  Trial,  43,  44. 

Condition  against  Sale  of  on  Premises,  see 
Real  Property,  9-11,  19. 

When  Title  to.  Passes,  see  Sale,  19. 

Setting  Up  Amount  Paid  for,  as  a  Counter- 
claim, see  Set-Off  and  Counterclaim,  3. 

Question  for  Jury  as  to,  see  Trial,  170-172. 

As  to  Drunkenness,  see  Drunkenness. 


I.  Prohibition     and     Regulation;     Statutes 
and   Ordinances. 

a.  In  general. 

1.  Statutes. 

Equal   Protection   and   Privilege   as   to,  see 

Constitutional  Law,  486-491. 
Due    Process    in    Regulating    Sale    of,    see 

Constitutional   Law,   754-757. 
Use  of  Public  Funds  in  Regulation  of,  see 

Public  Moneys.  12. 
Title  of  Statutes."^  see  Statutes,  233-236,  253. 
riurality  of  Subjects  in.  see  Statutes.  262. 
Special  Legislation,  see  Statutes,  376-380. 
For  Editorial  Notes,  see  infra,  V.  §§  1.  2. 

1.  The    business    of    selling  intoxicating 

Ii(|nors  is  made  lawful  by  the  Constitution 

and  statutes  of  Louisiana,  and  the  right  of 

any  citizen  to  engage  in  it  is  one  the  en- 
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joyment  of  which  is  subject  to  such  condi- 
tions only  as  may  be  imposed  or  authorized 
by  the  general  assembly  in  the  legitimate 
exercise  of  the  police  power  of  the  state. 
State  ex  rel.  Galle  v.  "New  Orleans,  113  La. 
371,  36  So.  999,  67:  70 

2.  The  legislature  may  prohibit  or  re- 
strict the  sale  of  spirituous  liquors  in  any 
manner  which  its  discretion  may  dictate. 
Xo  one  can  claim  as  a  right  any  power 
whatever  to  sell  such  liquors;  if  he  sells  at 
all  it  must  be  on  such  terms  as  the  legisla- 
ture sees  fit  to  impose.  Tragesser  v.  Gray, 
73  Md.  250,  20  Atl.  905,  9:  780 

3.  The  right  of  the  state  to  assume  con- 
trol of  the  sales  of  intoxicating  liquors  un- 
der its  police  power  is  not  affected  by  either 
the  4th,  5th,  or  14th  Amendment  to  the 
United  States  Constitution.  State  ex  rel. 
George  v.  Aiken,  42  S.  C.  222,  20  S.  E.  221, 

26:  345 

4.  Intoxicating  liquor,  in  its  nature,  is 
dangerous  to  the  morals,  good  order,  health, 
and  safety  of  the  people,  and  is  not  to  be 
placed  on  the  same  footing  with  the  ordi- 
nary commodities  of  life,  such  as  corn, 
wheat,  cotton,  tobacco,  potatoes,  etc.       Id. 

5.  The  legislature  may  permit  a  town  to 
establish  a  dispensary  for  the  exclusive  sale 
of  ardent  spirits,  altl^ough  in  so  doing  it 
may  render  necessary  the  expenditure  of 
money,  and  ultimately  the  imposition  of  a 
tax.  Farmville  v.  Walker,  101  Va.  323.  43 
S.  E.  558,  61:125 
Provisions  as  to  licenses. 

6.  A  statute  which  provides  that  no  per- 
son without  a  state  license  therefor  shall 
"keep  in  his  possession  for  another  spirit- 
uous liquors,"  etc.,  is  unconstitutional  and 
void.  State  v.  Oilman,  33  W.  Va.  146.  10 
S.  E.  288,  6:  847 

7.  A  statute  providing  for  the  licensing 
of  liquor  sellers  is  not  unconstitutional  on 
the  ground  that  it  is  to  promote  their  l)nsi- 
ness,  or  that  it  confers  a  privilege  to  do  an 
unlawful  act,  since  in  the  absence  of  any 
statute  on  the  subject  the  business  would  be 
open  to  all.  Haggart  v.  Stehlin,  137  Ind. 
43,  35  N.  E.  997,  22:  577 

8.  Statutes  requiring  licenses  from  those 
who  "sell,  give,  or  otherwise  dispose  of" 
intoxicating  ]iquor>.  are  within  constitution- 
al limitations.  State  v.  Boston  Club.  45  La. 
Ann.  585,  12  So.  895,  20:  185 

9.  The  provision  of  the  Revised  Statutes 
of  the  United  States,  that  no  license  shall 
be  construed  to  authorize  any  business  with- 
in any  state  prohibited  by  the  laws  there- 
of, applies  to  a  territory  as  well  as  to  a 
state,  by  virtue  of  title  Internal  Revenue 
chap.  1,  §  1.  Territorv  ex  rel.  ^k'^Malion 
V.  O'Connor.  5  Dak.  .*ir)7.'41  X.  W.  74(1.  3:  3.')5 

10.  The  state  has  power  to  n'trulate  the 
sale  of  intoxicating  licjuors.  and.  in  the  ex- 
ercise of  that  power,  to  aiichorize  the  grant- 
ing of  license?  to  fit  persons,  under  such 
conditions  as  the  li"_;i~l;iture  inav  impose. 
De  Walt's  Appeal.  lOO  Va.  577.  42 'Atl.  102.'). 

45:  .399 

11.  A  statute  exacrinq'  the  payment  of  a 
sum  called  a  tav.  and  al-o  the  giving  of  a 
bond,    as  condition'^    preicdent   to   the   right 


to  engage  in  the  sale  of  intoxicating  liquors, 
is  an  exercise  of  the  police  power,  rather 
than  a  tax  law  in  the  proper  sense.  People 
ex  rel.  Einsfeld  v.  Murray,  149  N.  Y.  367. 
44  N.  E.   146,  32:  344 

As  to  sales  by  druggists. 

12.  A  statute  prohibiting  a  druggist  to 
sell  intoxicating  liquors  in  quantities  less 
than  a  quart,  even  for  medicinal  purposes, 
without  a  physician's  prescription,  is  not  an 
unconstitutional  restraint  upon  lawful  busi- 
ness, but  is  a  valid  exercise  of  the  police 
power.  Com.  v.  Fowler,  96  Ky.  166,  28  S. 
W.  786,  33:  839 

13.  A  license  law  requiring  a  fee  of  $50 
for  a  druggist's  license  to  sell  intoxicating 
liquors  less  than  a  quart  on  a  physician's 
prescription,  and  in  greater  quantities  not 
to  be  drunk  on  the  premises,  is  an  exercise 
of  the  police  power,  and  not  of  the  power  of 
taxation.  Id. 

2.    Ordinances. 

As   to    Conditions    of   Doing   Business,    see 

infra,  I.  b. 
Due  Process  as  to,  see  Constitutional  Law, 

756,  757. 
See  also  infra,  72,  73,  75,  76. 

14.  Municipal  a\ithority  "to  license  and 
regulate"  the  sale  of  intoxicating  liquors 
does  not  include  the  authority  to  prohibit 
it  absolutely.  Ex  parte  Sikes,  102  Ala.  173, 
15  So.  522,  24:  774 

15.  That  a  municipal  corporation  has 
power  to  prohibit  the  sale  of  intoxicating 
liquor  within  its  limits  does  not,  in  case  it 
attempts  to  regulate  such  sale,  empower  it 
to  make  unreasonable  provisions  for  such 
resrulation.  Paul  v.  Washington,  134  N.  C. 
363.  47  S.  E.  793,  65:  902 

16.  City  ordinances  for  the  regulation  of 
the  business  of  retailing  intoxicating 
liquors,  which  is  not  prohibited  by  the  gen- 
eral laws  of  the  state,  cannot,  under  the  pre- 
text of  public  regulation,  prohibit  or  harass 
those  engaged  in  the  business  by  arbitrary, 
oppressive,  unreasonable,  and  vexatious  re- 
strictions. Bennett  v.  Pulaski  (Tenn.  Ch.) 
52  S.  W.  913,  47:  278 
Provisions  as  to  licenses. 

17.  An  ordinance  making  it  penal  to  re- 
ceive intoxicating  liquors  within  a  munici- 
pality without  paying  a  specific  tax  of  a 
given  amount  for  the  privilege  of  so  do- 
ing, notwithstanding  the  fact  that  the 
liquors  have  been  lawfully  purchased  else- 
where, is  not  authorized  by  the  general  wel- 
fare clause  in  the  municipal  charter,  al- 
thoutrh  the  sale  of  such  liquors  within  the 
raunicipalitv  is  absolutely  prohibited.  Hen- 
derson v.  Hevward.  109  "^Ga.  373.  34  S.  E. 
.'iOO.  '  47:  366 

IS.  A  provision  in  an  ordinance  regulat- 
ing the  liquor  traflic  authorizing  the  alder- 
men to  investigate  alleged  violations  of 
the  ordinance,  and  revoke  licenses  if  viola- 
tions are  found,  is  not  void  as  aL'ainst  one 
who  consented  to  it.  T'a\il  v.  \Yashin£rton, 
LS-t  V    r.  ?,C,?,.  47  ^.  y..  70.3.  65:  902 

19.  The    invalidity    of   a    provision    in    an 
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ordinance  regulating  the  liquor  traffic,  per- 
mitting the  revocation  of  licenses,  does  not 
render  void  the  provisions  of  the  ordinance 
prescribing  the  manner  in  which  the  busi- 
ness shall  be  conducted,  for  violation  of 
which  a  penalty  is  prescribed.  Id. 

As  to  sales  generally. 

Licensee's    Right    to    Restrain    Enforcement 
of  Ordinance,   see   Injunction,   329. 

20.  Authority  to  make  such  ordinances  as 
may  be  expedient  for  maintaining  the  peace, 
good  government,  and  welfare  of  a  city,  not 
inconsistent  with  the  laws  of  the  state,  is 
sufficient  to  authorize  an  ordinance  provid- 
ing that  cider  shall  not  be  sold  in  quantities 
less  than  one  gallon,  or  drank  at  the  place 
of  sale.  Lawrence  v.  Monroe,  44  Kan.  607, 
24  Pac.  1113,  10:  520 

21.  A  penal  ordinance  prohibiting  the  sale 
of  intoxicating  liquors  is  authorized  by  a 
charter  giving  power  to  make  ordinances 
for  the  preservation  of  good  order,  decency, 
and  decorum,  where  such  sales  are  unlawful 
in  the  county  in  which  the  town  is  situated. 
Fortner  v.  Duncan,  91  Ky.  171,  15  S.  W. 
55,  11:  188 
As  to  sales  on  Sunday. 

22.  A  state  law  prohibiting  sales  on  Sun- 
day under  a  license  to  sell  intoxicating  liq- 
uors does  not  prevent  such  Sunday  sales 
from  the  effect  of  municipal  ordinances 
against  business  on  Sundav.  Theisen  v.  Mc- 
David,  34  Fla.  440,  IG  So.  321.  26:  234 

23.  Municipal  ordinances  being  merely  by 
laws  or  police  regulations,  an  ordinance 
against  keeping  saloons  open  on  Sunday 
may  lawfully  provide  that  prosecution  for 
violation  thereof  shall  be  commenced  only 
on  complaint  by  a  police  officer.  State  v. 
Robitshek.  60  Minn.  123.  61  N.  W.   1023, 

33:  33 
As  to  place  of  sale. 

24.  An  ordinance  prohibiting  the  sale  of 
liquors  or  wines  in  dance  cellars  or  other 
places  where  musical  and  theatrical  enter- 
tainments are  given,  and  where  females  at- 
tend as  waitresses,  is  within  the  general 
grant  of  power  to  make  local  police,  sani- 
tary, and  other  regulations  not  in  conflict 
with  general  laws.  Ex  parte  Hayes.  98  Cal. 
.555,  33  Pac.  337.  "        20:  701 

25.  An  ordinance  prohibiting  the  sale  of 
any  intoxicating  liquors  in  any  place  of 
business  wliere  dry  goods,  clnlhing,  jewelry, 
and  hardware  are  kept  for  sale  is  not  au- 
thorized by  111.  general  incorporation  act, 
art.  5,  cl.  46.  S  1.  giving  cities  power  to 
'■license,  regulate,  and  proliibit"  the  sale  of 
such  liqnors.  since  the  oi-dinance  is  not  an 
exercise  of  the  police  power,  lint  is  purely 
arbitrary,  not  haviiiL:'  any  (■niiiicciinii  with 
and  not  tetiding  in  any  v.ny  towards  the 
protection  of  tlio  puldic  auaiti^t  tho  evils 
arising  from  1li(>  -sili'  of  int(ixir:il  inir  Ii(|ui>rs. 
Chicaii-d  V.  X.'tfhcr.  183  Til.  104,  Tw  X.  K.  7'i7. 

48:  liGl 
As  to  closing  saloon. 

•2*i.  An  ordiiin'ico  wliirli  nrl)itran"ly  dc- 
i-larc>  a  crrtaiii  ^alnrin  -n  li,'  a  iiiii-;r(!ic(\  and 
"r(lcr<  if  cln-,.,;,  luii!  i,i-  .\ '  ' 
ca-i'  i1m-  (ii-ilrr  i;  nut  i ,.' 
lirvihiid     the     ]Mi\\('f     II'' 


1:1'-  inr  a  mil'  hi 
M'M-'l.  i-  v,,i,l  as 
I'll'      :nuiiicipalil  y. 


where  the  liquor  business  is  not  forbidden, 

but  permitted,  and  licenses  issued  therefor. 

De  Blanc  v.  New  Iberia,  106  La.  680,  31  So. 

311,  58:  285 

Prohibiting  certain  persons  entering  saloon. 

Prohibiting  Entrance  of  Women  in  Build- 
ing where  Liquor  is  Sold,  see  Constitu- 
tional Law,  927. 

Punishment  for  Violation  of  Ordinance 
against  Permitting  Females  to  Enter 
Saloon,  see  Criminal  Law,  205. 

See  also  infra,  45. 

27.  An  ordinance  forbidding  unmarried 
minors  to  enter  any  barroom  unless  as 
agent  or  servant  is  not  void,  unreasonable, 
or  inconsistent  with  a  statute  which  makes 
it  unlawful  to  sell  or  give  intoxicating 
liquors  to  such  persons.  State  v.  Austin, 
114  N.  C.  855,  19  S.  E.  919,  25:  283 

28.  A  city  may,  by  ordinance,  prohibit 
females  from  entering  places  where  intoxi- 
cating liquors  are  sold,  for  immoral  pur- 
poses. State  V.  Nelson,  10  Idaho,  522,  79 
Pac.  79,  67:  808 

b.  Conditions  of  Business. 

29.  Forbidding  the  use  of  side,  rear,  or 
trap  doors  connected  with  a  saloon  for  the 
sale  or  delivery  of  liquors,  or  the  entrance 
or  exit  of  customers,'  is  not  an  unreasonable 
restraint  upon  the  use  of  property.  Paul  v. 
Washington,  134  N.  G.  363,  47  S.  E.  793, 

65:  902 

30.  A  municipal  ordinance  may  require 
all  liquor  sold  in  saloons  to  be  served  and 
drunk  at  the  counter.  Id. 

31.  An  ordinance  which  forbids  the  keep- 
ing of  any  inclosure  in,  or  connected  with, 
any  room  wherein  intoxicating  liquors  may 
be  sold  by  a  licensed  dealer,  which  is  or  can, 
by  any  ingenuity  or  pretense,  be  used  as  a 
lounging  or  drinking  place  or  for  any  im- 
moral purpose,  is  not  unreasonable,  but 
valid.  State  v.  Barge,  82  Minn.  256,  84  N. 
W.  911,  1116,  53:  428 
As  to  screens,  curtains,  etc. 

Review  of,  by  Court,  see  Courts,  213. 
For  Editorial  Notes,  see  infra,  V.  §  1. 

32.  An  ordinance  prohibiting  the  use  of 
screens,  blinds,  stained  glass,  or  anything 
that  will  obstruct  the  view  of  the  interior 
of  saloons,  is  unreasonable  and  therefore  in- 
valid, under  a  mere  general  authority  to  li- 
cense and  regulate  saloons.  Champer  v. 
fireencastle,  138  Ind.  339,  35  N.  E.  14.  24:  768 

33.  A  municipal  ordinance  forbidding  the 
use  of  any  screen  of  any  nature  which  shall 
shut  off  the  view  from  the  street  of  the  in- 
terior of  a  place  where  liquor  is  sold  is  not 
unreasonable.  Paul* v.  Washington,  1.34  N. 
C.  363.  47  S.  E.  793,  65:  902 

34.  An  ordinance  requiring  the  curtains 
to  front  windows  and  doors  of  the  lower 
story  of  a  business  house  to  be  hoisted, 
raised  up,  or  otherwise  removed  from  sunset 
to  sunrise  dtiring  night  is  unreasonable  and 
iiualid  as  applied  to  a  retail  liquor  dealer, 
wlic;!  flic  business  is'  not  prohibited  by  state 
law.  T'>i'iinett  v.  Pulaski  (Tcnn.  Ch.)  ^2  S. 
\V.  01:].  47:  278 

:!.").  An    ordinance    of   the    city    of    Minne- 
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apolis  relating  to  stalls,  booths,  or  other 
inclosures  in  saloons  is  one  which  the  city 
council  had  legislative  authority,  in  its  dis- 
cretion, to  enact.  State  v.  Barge,  82  Minn. 
256,  84  X.  W,  911,  1116,  53:  428 

As  to  games,  etc. 
See  also  infra,  47. 

36.  The  keeping  of  games  and  devices  for 
amusements  in  places  where  liquor  is  sold 
may  be  forbidden  by  a  municipal  corpora- 
tion having  power  to  regulate  or  prohibit 
the  sale  of  such  liquor,  although  the  state 
may  have  imposed  a  tax  upon  such  things 
when  used  in  connection  with  such  places. 
Paul  v.  Washington,  134  N.  C.  363,  47  S. 
E.  793,  65:  902 
As  to  lighting. 

37.  Places  where  liquor  is  sold  may  be 
required  to  be  kept  lighted  throughout  the 
night,  even  during  the  hours  when  they 
are  not  open  for  the  transaction  of  busi- 
ness. Paul  V,  Washington,  134  N.  C.  363, 
47  S.  E.  793,  65:902 
As  to  closing;  time  of  doing  business. 

38.  An  ordinance  requiring  the  insertion 
in  every  saloon  license  of  the  legal  hours  in 
which  the  saloon  keeper  is  permitted  to  do 
business  is  not  invalid,  as  it  is  harmless, 
though  useless.  Bennett  v.  Pulaski  (Tenn. 
Ch.)  52  S.  W.  913,  47:  278 

39.  A  provision  that  a  room  in  which  in- 
toxicating liquors  are  sold  must  be  closed 
and  locked  during  the  days  and  hours  in 
which  sales  are  prohibited  is  not  beyond  the 
power  of  the  legislature  as  infringing  upon 
the  rights  of  the  owner  of  the  property, 
since  by  accepting  the  license  he  consents 
to  the  conditions.  State  v.  Gerhardt,  145 
Ind.  439,  44  N.  E.  469,  33:313 

40.  An  ordinance  requiring  saloons  to  be 
closed  between  10  p.  m.  and  4  a.  m.,  and  also 
on  Sunday,  is  a  reasonable  and  valid  exer- 
cise of  the  power  to  r^ulate  such  business. 
Bennett  v.  Pulaski  (Terin.  Oh.)  52  S.  W.  913, 

47:  278 

41.  Forbidding  owners  of,  or  employees 
in,  places  where  liquor  is  sold  to  be  in  such 
places  between  the  hour  of  closing  on  Sat- 
urday night  and  the  hour  for  opening  on 
Monday  morning  is  not  so  clearly  unreason- 
able as  to  require  the  court  to  set  aside 
an  ordinance  making  such  provision.  Paul 
V.  Washington,  134  N.  C.  .363,  47  S.  E.  793. 

65:  902 

42.  An  ordinance  providing  that  it  shall 
by  unlawful  for  the  proprietor  of  any  saloon 
or  place  Avhere  intoxicating  liquors  are  sold, 
his  clerks,  agents,  or  employees,  to  enter 
such  place  for  any  purpose  on  Sunday  with- 
out first  obtaining  a  written  permission 
from  the  mayor  or  recorder  of  the  town, 
stating  the  length  of  time  he  may  remain 
in  the  saloon,  is  void  because  unreasonable 
and  vesting  an  arbitrary  discretion  in  the 
mayor  or  recorder.  Xcwbern  v.  5IcCann. 
105  Tenn.  1.59.  58  S.  W.  114.  50:  476 

43.  An  ordinance  making  it  a  misde- 
meanor to  let  a  person  in  or  out  of  a  saloon 
during  the  hours  in  which  the  saloon  is  re- 
quired to  be  closed  is  unreasonable  and 
void.  Bennett  v.  Pulaski  (Tenn.  Ch.)  .52  S. 
W.  913,  47:278 


44.  Requiring  liquor  saloons  to  be  closed 
between  8  o'clock  in  the  evening  and  6 
o'clock  in  the  morning  and  forbidding  the 
doors  to  be  open  between  those  hours,  are 
not  unreasonable.  Paul  v.  Washington,  134 
X.  C.  363,  47  S.  E.  793,  65:  902 
As  to  excluding  certain  persons. 

See  also  supra,  27,  28. 

45.  An  ordinance  providing  that  it  shall 
be  unlawful  for  any  person  maintaining 
any  saloon,  barroom,  or  drinking  shop,  or 
any  apartment  thereto  attached,  to  permit 
females  to  enter  their  places  of  business,  is 
unconstitutional.  State  v.  Xelson,  10  Idaho, 
522,  79  Pac.  79,  67:  808 
Carrying  on  other  business. 

46.  Forbidding  the  maintenance  of  res- 
taurants or  eating  rooms  in  connection  with 
barrooms  is  not  unreasonable.  Paul  v. 
Washington,  134  N.  C.  363,  47  S.  E.  793, 

65:  902 

47.  Prohibiting  any  other  business  except 
the  sale  of  cigars  and  tobacco  to  be  carried 
on  in  a  room  in  which  intoxicating  liquors 
are  sold  under  a  license,  and  prohibiting  any 
device  for  amusement,  or  music  therein,  are 
within  the  power  of  the  legislature.  State  v. 
Gerhardt,  145  Ind.  439,  44  N.  E.  469,  33:  313 

48.  The  power  to  permit  other  business 
to  be  carried  on  in  a  room  in  which  intox- 
icating liquors  are  sold,  which  is  given  to 
the  board  of  county  commissioners  by  Ind. 
act  March  11,  1895,  §  2,  prohibiting  such 
other  business  without  such  permit,  does 
not  give  them  an  arbitrary  authority,  but 
the  provisions  of  Ind.  act  1875  apply  in 
such  case  as  well  as  in  case  of  an  application 
for  a  license  to  sell  intoxicating  liquors 
alone,  requiring  the  fitness  of  the  appli- 
cant for  the  business  which  he  seeks  to  do 
to  be  determined  as  a  question  of  fact.    Id. 

c.  Local  Option. 

Place   of    Meeting   to    Order    Local    Option 

Election,  see  Counties,  85. 
Imposing  on  Court  Duty  as  to  Election  for, 

see  Courts,  248. 
For  Editorial  Xotes,  see  infra,  V.  §  1. 

49.  The  authority  to  order  prohibition  is 
not  delegated  to  the  board  of  supervisors 
jointly  with  the  majority  of  the  voters,  by 
Mich.  Pub.  Acts  1889,  Xo.  207,  §  13,  relat- 
ing to  local  option,  and  authorizing  the 
board,  if  the  canvass  shows  that  a  majority 
of  the  legal  votes  cast  is  in  the  aflfirmative. 
to  order  prohibition  by  a  majority  vote  of 
all  the  members  elect,  since  the  vote  is  not 
compulsory  upon,  but  leaves  discretion  with 
the  supervisors.  Feek  v.  Bloomingdale  Twp. 
Bd.  82  Mich.  393.  47  X.  W.  37,  10:  69 
In  Federal  jurisdiction. 

50.  A  local  option  law  providing  for  the 
prohibition  of  the  sale  of  intoxicating 
liquors  in  counties  by  vote  of  the  electors 
is  not  beyond  the  power  of  Congress  in 
places  over  which  it  has  exclusive  powers 
of  legislation.  Tcrritorv  ex  rel.  ^lo^Iahon 
V.  O'Connor.  5  Dak.  397.  41  X.  W.  740. 

3:  355 

51.  Under  U.  S.  Rev.  Stat.  §  1851.  giving 


1808 


INTOXICATING  LIQUORS.  II.  a. 


legislative  power  to  a  territory  on  all  right- 
ful subjects  of  legislation  not  inconsistent 
with  the  Constitution  and  laws  of  the  Unit- 
ed States,  a  territorial  legislature  may  pass 
a  local-option  law.  Id. 

Validity  of  provisions  for. 
As    Encroachment    on    Judicial    Po'Wer,    see 

Constitutional  Law,  263. 
Due  Process  as  to,  see  Constitutional  Law, 

754. 
Partial  Invalidity,  see  Statutes,  104. 
Special    Legislation,   see    Statutes,   376-380. 

52.  The  Ohio  act  of  March  3,  1888,  "To 
Further  Provide  against  the  Evils  Resulting 
from  the  Traffic  in  Intoxicating  Liquors, 
by  Local  Option,  in  any  Township  in  the 
State,"  is  a  valid  law  and  is  not  in  conflict 
with  the  Constitution.  Gordon  v.  State,  46 
Ohio  St.  607,  23  N.  E.  63,  6:  749 

53.  A  statute  providing  for  local  option 
as  to  the  sale  of  intoxicating  liquors,  which 
does  not  seek  to  confiscate,  destroy,  or  pre- 
vent any  lawful  use  of  them  except  in  so 
far  as  a  depreciation  in  value  may  result 
from  prohibiting  the  sale,  is  not  unconsti- 
tutional as  impairing  the  rights  of  private 
property.  Territory  ex  rel.  ;McMahon  v. 
O'Connor,  5  Dak.  397,  41  N.  W.  746,      3:  355 

54.  The  prohibition  of  the  sale  of  intoxi- 
cating liquors,  being  a  matter  which  belongs 
to  the  police  powers  of  the  government,  may 
with  propriety  be  left  to  each  county;  and 
a  statute  providing  for  local  option  in  this 
respect  is  not  an  unconstitutional  delega- 
tion of  legislative  power.  Id. 

55.  The  New  Jersey  act  "To  Regulate  the 
Sale  of  Intoxicating  Liquors,"  prohibiting 
the  sale  of  liquors  upon  a  majority  vote  of 
the  legal  voters  in  a  county,  is  not  an  un- 
lawful delegation  of  the  legislative  power. 
State,  Paul.  Prosecutor,  v.  Gloucostcr  Coun- 
ty Circuit  Ct.  Judge  (X.  J.  Err.  &  App.)  50 
N.  J.  L.  585,  15  Atl.  272,  287,  1 :  86 

56.  A  statute  providing,  among  other 
thinirs,  that  on  consent  of  a  city  council  to 
which  the  consent  of  a  majority  of  the  elect- 
ors is  a  condition  precedent,  certain  penal- 
ties of  a  prohibitory  liquor  law  may  be  sus- 
pended, is  not  unconstitutional  as  a  delega- 
tion of  legislative  newer  to  the  people.  State 
ex  rel.  Witter  v.  Forkner,  94  Iowa,  1.  62  X. 
W.  772.  28:  206 

57.  Allowing  the  majority  of  the  voters  of 
a  township  or  ward  by  a  remonstrance  to 
prevent  the  granting  of  licenses  to  sell  in- 
toxicating liquors  is  not  unconstitutional  as 
permitting  them  to  suspend  the  operation  of 
a  general  law.  State  v.  Gerliardt,  H.i  Ind. 
439.  44  X.  E.  460.  33:  313 

58.  Laws  authorizing  local  prnhibitioii  of 
the  nianufiiftnrp  and  ^alo  of  intoxicating 
li'juors  and  -ii-jir-ndiiig  the  general  law  of 
the  >tat(»  i-i'iiulariii'_r  and  taxiiiLT  tlie  li(|!ior 
Iratlie  \\lifi'c'  iM.-al  ]ii-i:,|iiliit ion  i-  ailnot 
not  iH!r(m-i  it  in  i'liial  in  the 
cnn^t  itut  ioi!;]  1       j.rii\i<i,,ii 

I  :    liw-;    for   iKtr; 


taking  effect  of  the  resolution  of  the  prohi- 
bition by  local  option,  it  shall  not  be  sub- 
ject to  repeal  by  the  county  supervisors 
within  two  years  next  thereafter,  is  not 
void  as  being  an  attempt  to  delegate  an 
authority  which  the  legislature  does  not 
have  itself, — viz.,  to  enact  irreparable  laws. 

Id. 

60.  The  Dakota  local  option  law  of  1887, 
chap.  70,  is  not  invalid  for  failure  to  provide 
penalties,  because  in  terms  and  by  implica- 
tion it  continues  the  former  penalties  in 
force,  and  provides  an  additional  remedy  for 
the  restraint  of  the  sale  of  intoxicating  liq- 
uors by  injunction.  Territory  ex  rel.  McMa- 
hon  V.  O'Connor,  5  Dak.  397,  41  N.  W.  746. 

3:  355 
Procedure;   election. 

61.  The  authority  of  county  supervisors, 
under  Mich.  Pub.  Acts  1889,  No.  207,  §  12, 
on  an  election  held  to  determine  whether  the 
sale  of  liquor  shall  be  prohibited  within  the 
county,  to  complete  the  canvass  of  the  votes 
actually  returned,  in  the  absence  of  a  re- 
turn from  any  election  district  where  they 
are  satisfied  that  the  failure  to  vote  or  make 
return  is  to  prevent  the  full  expression  of 
the  will  of  the  electors, — is  not  judicial,  but 
wholly  administrative.  Feek  v.  Blooming- 
dale  Twp.  Bd.  82  Mich.  393,  47  N.  W.  37, 

10:  69 

62.  New  Jersey  general  election  law,  re- 
quiring special  elections  to  be  held  on  Tues- 
day, does  not  appluy  to  an  election  to  adopt 
the  local  option  law.  State,  Paul,  Prosecu- 
tor, V.  Gloucester  County  Circuit  Ct.  Judge, 
(N.  J.  Err.  &  App.)  50  N.  J.  L.  585,  15  Atl. 
272,  287,  1 :  86 

63.  The  publication  of  the  notice  of  ap- 
plication to  the  circuit  judge  for  the  order- 
ing of  an  election  under  New  Jersey  local 
option  act,  in  all  the  newspapers  from  which 
the  governor  and  comptroller  must,  under 
the  statutes,  select  those  entitled  to  pub- 
lish the  laws,  is  sufficient,  although  such 
selection  had  not  then  been  made.  Id. 

64.  A  vote  on  the  question  of  local  option 
may  be  held  by  a  town  alone,  under  Ky. 
Stat.  §  3704,  although  a  special  prohibitory 
law  had  been  in  force  in  the  magisterial  pre- 
cinct that  included  the  town.  Lafferty  v. 
Huffman,  99  Ky.  80,  35  S.  W.  123,  32 :  203 
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n.  Licenses, 
a.  In  Greneral. 

Validity  of  Act  Giving  Two-Thirds  of  Tax 
to  Mtinicipalities,  see  Appropriations, 
18. 

Reooverv  Back  for  Overcharge,  see  Assump- 
sit,'52a. 

License  as  Property,  see  Bankruptcy,  25. 

Lialiilitv  on  Statutory  Liijuor  Bond,  see 
r.onds.  20-23. 

Tve]!eal  of  Srntute  as  to  Division  of  Fees, 
-ee  Constitiitioiial  T,aw.  .'^0. 

Ivpial  Protection  and  Privileges  as  to,  see 
Constitutional  Law,  487^00. 
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Due  Process  as  to  Requiring,  see  Constitu- 
tional Law,  757. 

Property  Right  to  License,  see  Injunction, 
10. 

Statutory  Provisions  as  to  License,  see  su- 
pra, 6-11. 

Provisions  as  to,  in  Ordinance,  see  supra, 
17-19,  38. 

Preventing  Acquisition  of  License  as  Evic- 
tion of  Saloon  Keeper,  see  Landlord  and 
Tenant,  70. 

Compelling  Issuance  of,  see  Mandamus,  150, 
201,  202. 

Vested  Right  of  City  to  Excise  Fund,  see 
Municipal  Corporations,  412. 

Title   of   Statute   as  to,   see   Statutes,  236. 

Special  Legislation  as  to,  see  Statutes,  376. 

See  also  supra,  38;  infra,  161,  171. 

For  Editprial  Notes,  see  infra,  V.  §  3. 

65.  One  who  accepts  a  license  under  a 
statute  for  the  sale  of  intoxicating  liquors 
must  be  deemed  to  consent  to  all  proper  con- 
ditions and  restrictions  which  have  been  or 
may  be  imposed  by  the  legislature  in  the  in- 
terest of  public  morals  and  safety,  relative 
to  the  traffic  or  to  the  place  in  which  he 
sells.  .State  v.  Gerhardt,  145  Ind.  439,  44 
N.  E.  469,  33:313 

66.  The  determination  as  to  the  issuance 
of  a  license  by  a  judge  of  the  circuit  court 
under  Md.  act  1894,  chap.  6,  §  7,  upon  an 
application  by  the  clerk,  when  an  objection 
has  been  filed,  is  required  to  be  made  upon 
notice  to  the  applicant  and  objector  and 
after  hearing  the  evidence,  and  is,  therefore, 
judicial  in  its  nature,  and  not  the  exercise 
of  a  purely  executive  or  administrative 
function  which  cannot  be  imposed  upon  the 
court.  McCrea  v.  Roberts,  89  Md.  238,  43 
Atl.  39,  44:  485 

67.  An  applicant  for  a  barroom  license,  to 
whose  character  no  objection  is  found,  ought 
not  to  be  refused  permission  to  engage  in 
that  business,  in  a  neighborhood  where  oth- 
ers are  so  engaged,  on  the  objection  of  a 
minority  of  the  property  holders,  or  on  the 
ground  that  no  more  barrooms  are  needed. 
State  ex  rel.  Galle  v.  New  Orleans,  113  La. 
371,  36  So.  999,  67:70 

68.  When  a  statute  makes  the  granting  of 
a  license  to  sell  liquors  dependent  upon  the 
approval  of  the  applicant  by  a  board  of 
commissioners,  no  one  can  demand  such  li- 
cense without  first  obtaining  the  required 
approval  from  the  commissiniiprs.  Trairos- 
ser  v.  Gray,  73  Md.  250,  20  Atl.  905,  9:  780 

,69.  The  legislature  cannot  require  a  mu- 
nicipal corporation  to  refund  license  taxes 
collected  for  the  privilege  of  selling  intox- 
icating liquors  outside  of,  but  adjoining,  its 
corporate  limits,  which  it  had  statutory 
authority  to  exact  when  they  were  collect- 
ed. Bailey  v.  Raleigh,  130  N.  C.  209.  41  S. 
E.  281,  58:  178 

Who  entitled  to. 
Equal   Privilpjres   as   to,   see   Constitutional 

Law.  .380. 
Denial  of   Lieov.sp  to  Women,  -co  GDii^titu- 

tional  Law.  319, 
70.  A   person   docs   not   possess   the   good 
moral  diaractcr  neccs-arv  to  receive  a  liquor 
L.R.A.  Dirr.--114. ' 


license,  who,  in  connection  with  his  saloon, 
has  been  running  a  gambling  house,  which 
he  knows  to  be  contrary  to  law,  but  which 
has  not  been  interfered  with  by  the  police 
officers  because  of  his  payment  of  periodi- 
cal sums  as  fines,  so  that  he  has  knowingly 
been  an  habitual  violator  of  the  law.  Whis- 
sen  V.  Furth,  73  Ark.  366,  84  S.  W.  500, 

68:  161 

71.  The  burden  of  showing  good  moral 
character  is  upon  an  applicant  for  a  liquor 
license.  •  Id. 
Petition. 

Determining    Qualification    of    Signers,    see 
Officers,   174,   186,   187. 

72.  An  ordinance  requiring  a  majority  of 
the  legal  voters  of  a  district  to  sign  a  peti- 
tion for  a  dramshop  license  as  a  condition 
of  granting  it  is  not  an  unlawful  delegation 
to  them  of  the  power  to  grant  licenses. 
Swift  V,  People  ex  rel.  Ferris  Wheel  Co. 
162  III.  534,  44  N.  E.  528,  33:  470 

73.  An  ordinance  denying  a  dramshop  li- 
cense to  a  person  who  cannot  procure  a  pe- 
tition therefor  signed  by  a  majority  of  the 
legal  voters  of  the  district  does  not  make 
any  arbitrary  or  unjust  discrimination  be- 
tween applicants.  Id. 
Amount. 

Descrimination  as  to,  see  License,  131. 
See  also  supra,  13. 

74.  A  license  fee  of  $2,000  is  not  invalid 
as  prohibitory,  or  as  a  license  for  revenue 
as  distinguished  from  a  license  tax  for  po- 
lice purposes,  where  the  agreed  facts  show 
that  there  is  a  population  of  4,000  inhabit- 
ants, and  the  retail  sales  of  the  business  for 
four  years  aggregate  $351,000,  while  two 
thirds  of  the  entire  expense  required  to  po- 
lice the  city  are  traceable  solely  to  the  sale 
of  liquor  within  its  corporate  limits.  Ex 
parte  Sikes,  102  Ala.  173,  15  So,  522,  24:  774 

b.  Discretion   as   to   Granting. 

For  Editorial  Notes,  see  infra,  V.  §  4. 

75.  The  discretion  of  the  mayor  and  coun- 
cil of  a  city  to  pass  on  each  individual  ap- 
plication for  a  license,  so  far  as  the  location 
and  suitableness  of  the  place  are  concerned, 
is  pot  prechided  by  an  ordinance  which  pre- 
scribes certain  conditions  as  to  recommen- 
dation, bond,  etc.,  in  making  application  for 
a  license.  Sherlock  v.  Stuart,  96  Mich.  193. 
53  X.  W.  845,  21:  580 

76.  An  ordinance  may  vest  discretionary 
power  in  the  council  as  to  issuing  licenses 
for  the  sale  of  intoxicating  liquors  within 
pertain  limits,  where  there  is  charter  au- 
thority to  enact  ordinances  to  tax  and  regu- 
late that  business,  but  such  discretion  must 
be  reasonably  exprciscd.  State  ex  rel.  Noble 
V.  Cheyenne,"  7  Wyo.  417,  52  Pac.  975,  40:  710 

77.  A  wide  discretion,  but  not  an  arbitrary 
one,  as  to  the  persons  to  whom  licenses  shall 
be  granted,  as  to  the  places  of  business,  or 
as  to  the  niinihpr  of  licenses  to  be  granted, 
is  given  to  a  city  counpil  by  Utah  Comp. 
Laws  1S8S,  §  175.").  giving  city  councils  powpr 
"to  licpnsp.  rouMilate.  and  tax"  the  manufac- 
tiirinir.   selling,   and   giving  away  of  intoxi- 
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eating  liquors.     Perry  v.  Salt  Lake  City,  7 
Utah,  143,  25  Pac.  739,  998,  11:  446 

78.  Officers  who  have  power  to  grant  li- 
censes for  the  sale  of  intoxicating  liquors 
have  the  right  to  exercise  a  sound  judicial 
discretion  in  respect  to  granting  each  indi- 
vidual license,  even  though  such  officers  are 
the  common  council  of  a  city.  Sherlock  v. 
Stuart,  96  Mich.  193,  55  N.  W.  845,    21:  580 

79.  The  only  qualification  of  power  con- 
tained in  a  grant  to  a  municipality  of  the 
power  "to  fix  thd"  price  of  licenses"  is  that 
it  shall  not  be  prohibitory.  Ex  parte  Sikes, 
102  Ala.  173,  15  So.  522,  24:  774 

c.  Contest;  Remonstrance. 

Title  of  Statute  as  to,  see  Statutes,  234,  235. 

80.  Citizens  specially  interested  may,  on 
behalf  of  themselves  and  the  public  gener- 
ally, contest  the  granting  of  a  liquor  license 
to  a  particular  applicant.  Whissen  v. 
Furth,  73  Ark.  366,  84  S.  W.  500,  68:  161 

81.  A  remonstrance  against  a  license  un- 
der Ind.  act  March  11,  1895,  §  9,  which  can 
make  it  unlawful  "to  grant  such  license  to 
such  applicant,"  must  be  a  remonstrance  ap- 
plying to  a  particular  applicant,  and  not  a 
general  remonstrance.  State  v.  Gerhardt, 
145  Ind.  439,  44  N.  E.  469,  33:  313 

82.  A  withdrawal  of  one's  name  from  a 
remonstrance  filed  under  Ind.  act  March  11, 
1895.  §  9,  which,  if  signed  by  a  majority  of 
the  legal  voters  and  filed  three  days  before 
the  regular  sessions  of  the  board  of  county 
commissioners,  will  prevent  the  granting  of 
licenses,  cannot  be  made  after  the  begin- 
ning of  the  third  day  before  such  meeting, 
although  prior  to  that  time  it  may  be  made. 

Id. 

d.  Cancelation  ;  Revocation  ;  Forfeiture. 

Disqualification  of  Member  of  Board  on 
Hearing  for  Revocation,  see  Boards.  8, 
9.  ' 

See  also  supra,  12,  13. 

For  Editorial  Xotes.  see  infra.  V.   §  3. 

S3.  A  liccnso  to  sell  intoxicating  liquor, 
although  the  >fatuto  pmvides  for  transfer- 
ring it.  is  a  nuTc  privilpiro.  and  not  a  prop- 
I'lty  right  such  thai  it  caniiot  be  taken 
away  fmin  the  lioldor  except  by  a  judicial 
|iroccodiiiii'.  Voight  v.  Newark  Ed.  Excise 
I  omrs.  (X.  .1.  Sup.)  59  X.  J.  L.  3.18.  .'^.6  Atl. 
f5S6.  37 :  292 

84.  An  affidavit  vorifvinc  a  complaint  un- 
der X^.  J.  act  :\larch  20.  ISSO.  for  the  revo- 
cation of  a  license  to  ^o]\  intoxicating  liq- 
uors, slimiM  -cl  out  the  |)ai-ticiilars  of  the 
alleged  viol;i(  inii-  of  l:i\v.  niid  atlo-t  the 
truth  nierenf.  1.1. 

S.5.  Tlic  ir\  u.  Ill  ii  III  of  ;i  license  liy  M  l)iiar<l 
"f  OX<i-e  eoin  ini--iMiier-;  on  nccount  of  violn - 
tion';  I't'  ilie  i'\ii-«^  l.iw-  ilnes  noi  'un-lifut'' 
:i  viril.'if  ii  111  .■("  till'  I.  .ii-t  it  lit  i.  .n:i  1  jir.'vi-ion 
:i<  to  Irinl  li\-   jiirv  mi   |ir' i-niil  i' in    U',r  r-rinir. 

f.!. 

S(>,  A  lici-n-i'  ti.  -ell  int.i\i.  .it  in-  li.|inir< 
ronfrr?    ii.i    \i'-le,i     rijlil     ujxni     t.lie    liieii^ec. 


and  may  be  revoked  before  the  expiration 
of  the  time  for  which  it  has  been  granted, 
by  act  of  the  legislature  or  by  municipal 
officers  acting  under  statutory  authority, 
with  or  without  notice  to  the  licensee.  Wal- 
lace V.  Reno,  27  Xev.  71,  73  Pac.  528,    62:  337 

87.  Forfeiture  of  a  liquor-tax  certificate 
for  criminal  acts  cannot  be  authorized  by 
legislation,  upon  failure  of  the  holder  to 
deny  under  oath  the  allegations  of  the  pe- 
tition, without  any  proof  of  the  commis- 
sion of  the  acts  constituting  the  off'ense. 
Re  Peck,  167  N.  Y.  391,  60  N.  E.  775,  53:  888 

88.  Allegations  upon  information  and  be-, 
lief    are    not    sufficient    as    a    basis    for    a 
forfeiture  of  a  liquor-tax  cei'tificate,  under 
a  statute  requiring  the  petition  to  state  the 
"facts  upon  which  the  application  is  based." 

Id. 


III.  Unlawful  Sales;  Oflfenses  and  Proceed- 
ings. 

a.  In  General. 

Sale  of,  to  One  Intending  to  Resell  in 
Other  State  in  Violation  of  Law,  see 
Conflict  of  Laws,  23. 

Due  Process  as  to  Quantity  to  be  Sold,  see 
Constitutional  Law,  756. 

Subjecting  to  Fine,  Possessor  of  Premises  on 
Which  Liquor  Is  Sold,  see  Constitution- 
al Law,  28. 

Requiring  Disclosure  of  Source  of,  by  Per- 
son Convicted  of  Drunkenness,  see  Con- 
stitutional Law,  825. 

Refusal  to  Disclose  Source  of,  as  a  Con- 
tempt, see  Contempt,  41. 

Illegal  Contract  for  Sale  of  Liquor,  see  Con- 
tracts, 395^00. 

Validity  of  Contract  for  Sale  of,  see  Con- 
tracts, 445. 

Right  to  Recover  Money  Paid  on  Unlawful 
Purchase,  see  Contracts,  639. 

-Jurisdiction  of  Off'enses  as  to,  see  Courts, 
309. 

Former  Jeopardy  as  to.  see  Criminal  Law, 
169,  170. 

Surety  for  Good  Behaviour  of  One  Convict- 
ed of,  see  Criminal  Law,  194,  234. 

Burden  of  Proof  as  to,  see  Evidence,  243. 

Burden  of  Proving  Owner's  Ignorance  of 
Sale,  see  Evidence,  297. 

Evidence  as  to,  see  Evidence,  1934,  2136. 

Indictment  for,  see  Indictment,  etc.,  28,  20, 
37,  115,  116. 

See  also  supra.  20,  21,  36. 

For  Editorial  Notes,  see  infra,  V.  §  6. 

89.  All  pla'ces  where  intoxicating  liquors 
are  sold,  bartered,  or  given  away  in  violation 
of  law:  also  all  places  where  persons  are 
liermilteil  to  resort  for  the  purpose  of 
ilriiiking  intoxicating  liquors  as  a  beverage: 
and  also  all  places  where  intoxicating  liq- 
m^rs  are  kept  for  sale  or  delivery  in  viola- 
lion  of  low.  whether  they  are  sold,  bar- 
terofl.  or  delivered,  or  not, — are  common 
iiui-:in<e  =  .  under  Dak.  Sess.  Laws  1890, 
hn]!.  101.  S  I.'',.  It  is  the  illegal  sale,  or 
ihe    illegal    kee]iing,    or   the   permission    for 


INTOXICATING  LIQUORS,  III.  b. 


1811 


persons  to  resort  to  a  place  for  the  drink- 
ing of  intoxicating  liquors  as  a  beverage, 
that  makes  the  common  nuisance;  and  when 
either  one  or  all  are  proved  the  offense  is 
made  out.  State  v.  Chapman,  1  S.  D.  414, 
47  N.  W.  411,  10:  432 

Of  what  liquors. 
Judicial  Notice  as  to   Nature  of  Beer,   see 

Evidence,    125-127,   and   also   infra,   V. 

§  2. 
Burden  of  Proving  Intoxicating  Quality  of 

Beer,  see  Evidence,  212,  and  also  infra, 

V.  §  2. 

90.  Under  the  Iowa  statute  providing 
that  the  words  "intoxicating  liquors"  as 
used  therein  shall  be  construed  to  mean 
"alcohol,  wine,  beer,  spirituous,  vinous,  and 
malt  liquors  and  all  intoxicating  liquors 
whatever,"  liquor  containing  alcohol  is,  as 
a  matter  of  law,  intoxicating,  however  much 
it  may  be  diluted,  and  regardless  of  the 
fact  that  the  quantity  drunk  at  any  one 
time  would  not  produce  intoxication.  State 
V.  Intoxicating  Liquors,  76  Iowa,  243,  41  N. 
W.    6,  2:  408 

91.  Alcohol  is  not  included  among  "vin- 
ous or  spirituous  liquors,"  within  the  mean- 
ing of  statutes  prohibiting  the  sale  of  such 
liquors.  Lemly  v.  State,  70  Miss.  241,  12 
So   22,  ■  20:  645 

92.  The  Pennsylvania  act  of  1887  pro- 
hibits the  sale  of  intoxicating  liquors  only 
so  far  as  they  are  included  in  the  descrip- 
tion, "vinous,  spirituous,  malt,  and  brewed 
liquors,  and  various  admixtures  thereof." 
Com.  V.  Reyburg,  122  Pa.  299,  16  Atl.  351, 

2:  415 

93.  "Bitters"  containing  alcohol  which  are 
bought,  sold,  and  drank  merely  as  a  bever- 
age, are  intoxicating  liquors,  within  the 
meaning  of  the  license  laws,  whether  their 
percentage  of  alcohol  is  small  or  large;  but 
a  decoction  consisting  of  20  per  cent  alcohol 
and  80  per  cent  water,  herbs,  etc.,  which  is 
drank  merely  for  medicinal  purposes,  the 
alcohol  being  merely  used  for  fermentation, 
is  not  an  intoxicating  beverage,  the  sale  of 
which  without  a  license  is  illegal.  Carl  v. 
State,  87  Ala.  17,  6  So.  118,  4:  380 

94.  Under  an  indictment  for  dealing  in 
spirituous,  vinous,  and  malt  liquors  without 
license,  evidence  of  a  sale  of  beer,  without 
showing  what  kind  of  beer,  is  insufficient  to 
convict.  Netso  v.  State,  24  Fla.  363,  5  So. 
8,  1 :  825 

95.  An  affidavit  charging  a  person  with 
the  unlawful  sale  of  "beer"  contrary  to  the 
form  of  the  statute  in  such  cases  made  and 
provided  is  not  subject  to  the  objection  that 
it  does  not  charge  the  sale  of  malt  or  in- 
toxicating liquor.  Welsh  v.  State,  126  Ind. 
71.  25  X.  E.  883,  9:  664 
Liability  of  purchaser. 

!in.  The  purchaser  of  intoxicating  liquor 
sold  in  violation  of  law  is  not  a  participant 
with  the  seller  so  as  to  be  guilty  of  the  of- 
fense. State  V.  Cullins,  53  Kan.'lOO,  36  Pac. 
'^6,  24:212 

Liability  of  carriers  and  their  agents. 
For  Editorial  Notes,  see  infra.  \'.  §  7. 

97.  A  railroad  company  which  has  ciij,'-agod 
with  and  aided  a  person  in  violation  of  the 


law  against  the  sale  of  intoxicating  liquors, 
by  keeping  them  in  its  warehouse  for  him, 
cannot  defend  a  proceeding  to  condemn  them 
and  escape  the  judgment  of  the  law,  on  the 
ground  that  it  has  a  lien  upon  the  liquors 
for  freight.  State  v.  Creeden,  78  Iowa,  556, 
43  N.  W.  673,  7:295 

98.  Removing  intoxicating  liquor  from 
the  platform  to  the  freight  room  of  a  depot 
is  a  transportation  or  conveyance  thereof 
from  "one  place  to  another"  within  the 
state,  within  the  meaning  of  the  Iowa  stat- 
ute making  transportation  or  conveyance  an 
otl'ense,  in  the  absence  of  a  certificate  from 
the  county  auditor  that  the  consignee  is  au- 
thorized to  sell  such  liquors.  State  v. 
Rhodes,  90  Iowa,  496,  58  N.  W.  887,  24:  245 
Rev'd  on  other  grounds  in  170  U.  S.  412,  42 
L.  ed.  1088,  18  Sup.  Ct.  Rep,  664. 

99.  TJie  transportation  by  a  common  car- 
rier of  intoxicating  liquors  belonging  to  a 
consignee,  and  the  delivery  thereof  to  him 
at  destination,  does  not  violate  a  statute 
which  makes  it  unlawful  to  sell,  either  di- 
rectly or  indirectly,  or  furnish,  by  any  de- 
vice whatever,  any  intoxicating  liquors  to 
any  person  in  that  county,  where  the  stat- 
ute does  not  make  the  transportation  of 
liquors  into  the  county  an  offense.  South- 
ern Exp,  Co.  V,  State,. 107  Ga,  670,  33  S,  E. 
637,  46:  417 

100.  The  agent  of  a  common  carrier  is 
chargeable  with  aiding  and  abetting  in 
bx'inging  intoxicating  liquors  into  a  city  to 
be  sold  illegally,  where,  knowing  or  having 
reasonable  cause  to  believe  that  the  pur- 
chaser intended  to  sell  them  illegally,  he 
habitually  delivered  them  to  him,  either  per- 
sonally or  by  his  subordinates,  although  he 
did  not  know  that  the  liquors  were  ordered 
until  they  came,  and  never  had  or  could 
have  anything  to  do  with  the  transportation 
until  they  were  brought  to  the  city.  Com, 
V.  Brown,  154  Mass.  55,  27  N.  E.  776,   13:  195 

101.  The  agent  of  an  express  company, 
who,  in  good  faith,  delivers  to  the  consignee, 
or  upon  his  order,  goods  carried  by  his  prin- 
cipal, consigned  C.  O.  D.,  and  collects  the 
charges  thereon,  is  not  guilty  of  selling  in- 
toxicating  liquors  to  the  purchaser,  or  his 
order,  though  he  has  reason  to  believe,  or 
knows,  the  goods  so  consigned  and  delivered 
to  be  intoxicating  liquors.  State  v.  Cairns, 
64  Kan.  782,  68  Pac.  621,  58:  55 

b.  Sales  by  Clubs  and  Their  Agents. 

Sale,    as    Forfeiting    Charter    of    Club,    see 

Clubs,  2. 
Injunction  against,  see  Injunction,  156. 
For  Editorial  Notes,  see  infra,  V.  §§  1,  6. 

102.  Distribution  of  wine  or  other  liquors 
among  its  members  by  a  social  club  which 
is  a  Iwna  fide  organization  with  limited 
membership,  admission  to  which  is  only  on 
a  vote  of  the  government  board,  and  with 
common  ownership  of  property,  is  not  a  sale 
of  liquors  by  retail  or  in  original  packages, 
witiiin  the  meaning  of  tlie  ^Missouri  dram- 
shop act,  under  Avliich  license  can  be  ob- 
tained only  by  a  taxpaying  male  citizen 
above  twenty-one  years  of  age,  although 
loc-hnicallv   the   act   does   amount   to   a   sale 
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for   some   purposes.     State   ex   rel.   Bell   v. 
St.  Louis  Club,  125  Mo.  308,  28  S.  W.  604, 

26:  573 

103.  The  distribution  of  intoxicating  liq- 
uors to  members  of  a  social  club  upon  the 
written  order  of  a  memoer  at  a  price  fixed 
by  the  officers  of  the  club,  designed  to  cover 
the  purchase  price  and  disbursements  in 
serving,  where  the  club  was  incorporated  for 
a  legitimate  purpose  to  wnich  the  furnishing 
of  liquors  to  its  members  is  merely  inci- 
dental, does  not  constitute  a  sale  within 
the  meaning  of  N.  Y.  Laws  1892,  chap.  401, 
prohibiting  sales  of  such  liquors  without  a 
license,  but  making  no  provision  whereby 
such  a  club  can  obtain  a  license.  People  v. 
Adelphi  Club,  149  N.  Y.  5,  43  N.  E.  410, 

31:510 

104.  The  distribution  of  intoxicating  liq- 
uors by  an  incorporated  club  to  its  members 
without  any  profit  to  the  club,  but  on  pay- 
ment by  each  member  for  what  he  receives 
in  the  same  way  as  he  pays  for  any  food  or 
drink  obtained  there,  does  not  constitute  a 
sale  within  the  meaning  of  the  Pennsylvania 
license  act  of  May  13,  1887.  Klein  v.  Liv- 
ingston Club,  177  Pa.  224,  35  Atl.  606,  34:  94 

105.  An  incorporated  social  club  is  not  en- 
gaged in  the  business  of  selling  intoxicating 
liquors  within  the  -meaning  of  Sayles's 
(Tex.)  Civ.  Stat.  art.  3226a,  imposing  an 
occupation  tax  on  such  business,  where  the 
club  does  not  sell  liquors  for  profit,  and  sells 
them  only  to  its  members.  State  v.  Austin 
Club,  89  Tex.  20.  33  S.  W.  113,  30:  500 

106.  A  social  club  is  not  subject  to  a  li- 
cense tax  on  "all  persons  who  deal  in,  sell, 
or  dispose  of"  intoxicating  liquors,  by  rea- 
son of  keeping  a  bar  and  furnishing  such 
liquors  to  its  members,  where  they  are  not 
sold  at  a  profit  and  the  club  is  not  a  device 
for  evading  the  laws  as  to  the  sale  of  in- 
toxicating liquors.  Bai'den  v.  Montana 
Club,  10  Mont.  330,  25  Pac.  1042.         11:  593 

107.  Without  regard  to  trade  or  business, 
or  to  the  fact  that  the  proceeds  are  not 
realized  with  a  view  to  profit  or  for  a  liveli- 
hood, incorporated  institutions  engaged  in 
selling  intoxicating  liquors  to  their  mem- 
bers owe  a  license,  under  the  Louisiana  li- 
cense tax  law,  S  11,  applying  to  "sales,  gift, 
or  other  disposition"  of  such  articles.  State 
V.  Boston  Club.  45  La.  Ann.  585,  12  So.  895, 

20:  185 

108.  A  club  prciperjv  organized  in  good 
faith  under  ^yliHi.  Pub.  Acts  1SS3,  No.  22, 
cannot  purcha.-e  liquors  liy  the  quantity 
and  distribute  them  among  its  membcA-s.  re- 
ceiving ])ay  therefor  as  they  are  distributed 
by  tlie  ghiss.  tlio  pror'ocds  to  ao  into  the 
treasury  of  tlie  club,  to  be  u-(>(l  in  purdias- 
ing  oth(.T  lii|Uu)-  .n-  in  iniyiiiL;-  cximmi^cs. 
without  lioinL'  lialilo.  uii'l'"-  ih"'  liiw-  of 
Miclii'jan.  lo  tiuv  m  ]-cl;i!l  l'i\  fur  -'•'.']■;-"  -U'-h 
liiiuor-.  aTi(!  r-\lii]ii(  ilif.  t:i\  r"'-.  i;i.  [''■or.ie 
V.  Snulf".  7t  Mir-ii.  :^-,().  41    \.  \\'.  ■•U<.       :>:  404 

KM'.    A;,    ir■^-;■[.  .r>i^    '    ,:.r]-l    .:■,:,    --mint. 

W  itlii'Ui.     :i      'i    '■'    •  ■,      :;  i- -^i/r    r-     ];.■;.:••      •  r>      its 
nicrtilir-r--   ii:   fXi  li.i  i  '__"•   fr  ir  c'  '■.  '.-■  .  I  ,'I  ■  ■.  .  r, -I  ',  1 1 

t  liem    UlH."    1  lii'il     [i;i  \':'  -  ';•     •■■'    -  !'■     i  I  '    ,: ;- 

ments    Irvini    ! .,    m.  •■;  ■  inc 
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the  liquors,  under  a  statute  providing  that 
giving  away  intoxicating  liquors,  or  other 
shift  or  device  to  evade  the  provisions  of 
the  act,  shall  b6  held  to  be  an  unlawful 
sale.  State  ex  rel.  Stevenson  v.  Law  & 
Order  Club,  203  111.  127,  67  N.  E.  855,  62:  884 

110.  The  furnishing  of  spirituous  and  fer- 
mented liquor^  by  the  steward  or  manager 
of  an  Incorporated  social  club  to  the  mem- 
bers thereof,  upon  the  payment  of  prices 
fixed  by  the  regulations  of  the  club,  is  a  sale 
within  the  meaning  of  a  law  prohibiting  the 
sale  of  such  liquors;  and  the  fact  that  the 
sales  are  without  profit  to  the  club  is  im- 
material. State  v.  Easton  Social,  L.  &  M. 
Club,  73  Md.  97,  20  Atl.  783,  10:  64 

111.  Where  a  large  number  of  men  buy  a 
quantity  of  liquor  which  they  store,  and  ap- 
point an  agent  to  manage  it,  and  on  the 
application  of  one  of  the  purchasers  the 
agent,  without  a  license,  separates  a  small 
quantity  from  the  mass  of  liquor,  fixes  its 
value,  delivers  the  quantity  so  separated  as 

'directed,  and  receives  its  value  or  price  in 
money,  this  constitutes  a  sale  without  a 
license.  People  v.  Andrews,  115  N.  Y.  427, 
22  N.  E.  358,  6:  128 

112.  One  who  furnishes  drinks  to  mem- 
bers of  a  club  as  tenants  In  common,  from 
intoxicating  liquors  which  they  have  given 
him  to  hold  for  them,  on  payment  to  him 
of  the  cost  price,  which  he  uses  to  replenish 
the  stock,  makes  a  sale  of  intoxicating  liq- 
uors, within  the  meaning  of  a  statute  re- 
quiring a  license  for  such  sales.  State  v. 
Xeis,  108  N.  C.  787,  13  S.  E.  225,  12:  412 

113.  Where  an  incorporated  association 
purchases  beer  outside  of  the  state  of  Kan- 
sas, and  brings  it  into  the  state,  and  then 
sells  chips  to  its  members,  each  chip  repre- 
senting a  drink  or  glass  of  beer,  and  then 
furnishes  a  drink  or  glass  of  beer  for  each 
chip  returned  by  a  member,  and  the  beer  is 
drunk  as  a  beverage,  and  neither  the  as- 
sociation nor  any  of  its  members  has  any 
permit  to  sell  intoxicating  liquors,  the  mem- 
bers of  the  association  who  deliver  the  beer 
on  the  return  of  the  chips,  and  the  presi- 
dent of  the  association,  who  is  present  at 
the  time  and  knows  of  these  things,  may  be 
prosecuted,  convicted,  and  punished  for  sell- 
ing intoxicating  liquors  in  violation  of  law. 
State  v.  Horacek,  41  Kan.  87,  21  Pac.  204, 

3:  687 

114.  The  servants,  agents,  and  employees 
of  a  club  engaged  in  the  business  of  pur- 
chasing liquor  by  the  quantity  and  selling 
it  to  its  members  by  the  glass,  who  are  en- 
Lraged  as  such  in  said  business,  if  they  have 
not  paid  the  tax,  are  equally  liable  with 
tlieir  principal  therefor;  and  under  the 
Midii-aii  liipior  law  of  1887,  p.  458,  §  24, 
;lnv  may  be  informed  against  as  principals. 
iconic  V.  Soule,  74  Mich.  250,  41  N.  W.  908, 

2:  494 
On  prohibited  days. 

11.').  riie  fact  that  "only  members",  are 
j.  ruiitted  in  the  rooms  of  a  social  club  will 
;iMt  tiike  the  organization  out  of  a  statute 
irobiLiliTig    the    keeping    open     of    tippling 
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houses  on  the  Sabbath  day.     Mohrmann.  v. 
State,  105  Ga.  709,  32  S.  E.  143,  43:  398 

116.  The  mere  fact  that  the  selling  and 
drinking  of  intoxicating  liquors  was  "only 
an  incident,  and  not  the  main  object,"  of 
the  incorporation  of  a  social  club,  will  make 
the  place  where  such  liquors  are  dispensed 
and  drunk  none  the  less  a  tippling  house, 
within  the  meaning  of  a  statute  making 
penal  the  keeping  open  of  such  houses  on 
the  Sabbath  day.  Id. 

117.  One  who  is  the  manager  and  also  a 
member  and  ofl&cer  of  a  social  club,  and 
exercises  a  general  superintendence  over  its 
affairs,  including  a  bar  from  which  in- 
toxicating liquors  are  furnished,  is  amen- 
able to  a  statute  prohibiting  tippling  houses 
to  be  kept  open  on  the  Sabbath  day.         Id. 

c  Sales  by  Agent,  Clerk,  or  Partner. 

By  Agent  of  Club,  see  supra.  III.  b. 

See  also  supra,  100,  101. 

For  Editorial  Notes,  see  infra,  V.  §  6. 

118.  That  one  charged  with  illegally  sell- 
ing liquor  was  acting  as  agent  for  a  foreign 
importer  is  a  matter  of  defense  to  be  estab- 
lished by  competent  evidence  sufficient  to 
throw  a  reasonable  doubt  on  the  case  of  the 
prosecution.  Com.  v.  Zelt,  138  Pa.  615,  21 
Atl.  7,  11:602 

119.  One  prosecuted  for  illegal  liquor  sell- 
ing can  claim  no  advantage  from  the  fact 
that  he  held  a  license,  if  the  illegal  sales 
were  made  while  he  was  acting,  not  undei: 
his  license,  but  as  agent  for  another.  Id. 
To  minor. 

Former  Jeopardy  as  to,  see  Criminal  Law, 
170. 

120.  The  good  faith  of  a  druggist's  clerk 
in  believing  a  minor  to  whom  he  sells  liquor 
to  be  of  age  will  not  relieve  his  employer 
from  criminal  liability  for  such  sale,  if  made 
with  his  knowledge  or  consent.  Com.  v. 
Joslin,  158  Mass.  482,  33  N.  E.  653,      21 :  449 

121.  An  employer  is  not  criminally  re- 
sponsible for  a  sale  by  his  clerk  of  intoxicat- 
ing liquors  to  a  minor,  if  he  has  in  good 
faith  prohibited  such  sale,  and  has  not  been 
negligent  or  careless  in  the  selection  of  his 
clerks  or  in  the  regulations  which  he  pre- 
scribes for  their  guidance.  Com.  v.  Stevens, 
153  Mass.  421,  26  N.  E.  992,  11:  357 

122.  The  proprietor  of  a  barroom  is  crimi- 
nally liable  for  the  unlawful  sale  of  intoxi- 
cating liquor  to  a  minor  by  his  clerk,  al- 
though it  is  made  in  his  absence,  without 
his  knowledee,  and  in  violation  of  his  in- 
structions. State  V.  Kittclle,  110  K  C.  560, 
15  S.  E.  lO.S,  15:  694 

123.  Where  one  partner  of  a  firm  of  liq- 
uor-dealers is  present  when  the  other  part- 
ner sells  drinks  to  a  minor,  an  indictment 
M-ill  lie  acrainst  both,  or  either.  Stnte  v. 
Scoggins,  107  N.  C.  959,  12  S.  E.  59,     10:  512 

d.  By  Druggists. 

See  also  infra,  141. 

For  Editorial  Xotes.  see  infra.  V.  55  1.  3. 

124.  The     mere    existence    of    reasonable 


cause  to  know  that  liquors  sold  by  a  drug- 
gist are  to  be  used  for  a  purpose  for  which 
he  has  no  right  to  sell  will  not  justify  his 
conviction  for  illegal  selling.  There  must 
be  circumstances  attending  the  sale,  or 
reckless  or  negligent  conduct,  from  which 
the  party  may  infer  a  knowledge  or  belief 
on  his  part  that  the  sale  was  illegal.  Com. 
V.  Joslin,  158  Mass.  482,  33  N.  E.  653, 

21:449 
125.  The  presentation  by  a  customer  to 
a  druggist  licensed  to  sell  liquor  for  me- 
chanical, medicinal,  or  chemical  purposes,  of 
a  certificate  stating  the  cause  for  which 
liquor  is  wanted,  as  required  by  Mass.  Stat. 
1887,  chap.  431,  will  not  protect  the  latter 
from  a  prosecution  for  illegal  selling,  if  the 
liquor  was  in  fact  purchased  to  be  used  as 
a  beverage,  and  this  was  known  or  believed 
by  the  seller;  but  it  will  be  a  protection  if 
either  purchaser  or  seller  acted  in  good 
faith.  Id. 

•  126.  Under  the  Michigan  statute  prescrib- 
ing that  druggists  shall  sell  liquors  only 
for  medicinal,  mechanical,  and  sacramental 
purposes,  and  shall  keep  a  register  of  the 
particulars  and  circumstances  of  each  sale, 
if  the  druggist  acts  in  good  faith  in  making 
the  sale  he  may  rely  upon  the  statement  by 
the  purchaser  as  to  the  purpose  to  which  the 
liquor  is  to  be  applied,  unless  circumstances 
or  facts  known  to  him  show  such  statements 
to  be  false  and  are  sufficient  to  satisfy  him, 
acting  in  good  faith,  that  the  purpose'  is 
not  such  as  is  stated;  and  the  law  does  not 
require  him  to  enter  into  an  investigation, 
or  to  refuse  to  sell  to  a  stranger.  People  v. 
Hinchman,  75  Mich.  587,  42  N.  W.  1006, 

4:707 
Sale  to  minor. 

127.  Since  the  passage  of  Mass.  Stat.  1887, 
chap.  431.  as  before,  a  retail  druggist  hold- 
ing a  license  of  the  sixth  class  is  bound  at 
his  peril  to  keep  within  the  condition  im- 
posed by  Mass.  Pub.  Stat.  chap.  100,  §  9,  cl. 
4,  not  to  sell  liquor  to  a  minor  either  for 
his  own  use,  that  of  a  parent,  or  of  any 
other  person,  as  the  exemption  by  chap.  431, 
of  druggists  from  a  specified  condition,  im- 
plies that  they  are  subject  to  the  other  con- 
ditions imposed  by  earlier  statutes.  Com. 
V.  Joslin,  158  Mass.  482,  33  N.  E.  653,  21:  449 

e.  To  Prohibited  Persons. 

Minors. 

Punishment  for,  see  Criminal  Law,  216. 

Presumption  of  Knowledge  of  Infancy,  see 

Evidence,  298. 
Evidence  as  to,  see  Evidence,  1887. 
Title  of  Statute  as  to.  see  Statutes,  253. 
See  also  supra.  27,  120-123.  127;   infra,  137. 
For  Editorial  Notes,  see  infra,  V.  §  6. 

128.  Funiisliijrir  liquor  to  a  minor  as  an 
act  of  hospitality  in  one's  home  is  not  a 
violation  of  a  provision,  making  it  unlaw- 
ful for  any  person  to  give  such  liquor  to  a 
minor,  which  is  embraced  within  a  statute 
the  title  to  which  states  that  it  is  to  pro- 
vide for  the  taxation  and  re_uulatioii  of 
the  business  of  selling,  furnishing,  and  giv- 
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ing  liquors.     People  v.  Bird,  138  Mich.  31, 
100  N.  W.  1003,        -  67:  424 

129.  A  sale  of  intoxicating  liquors  to  a 
minor  after  exercising  proper  caution,  and 
in  an  honest  belief  that  he  was  of  full  age, 
is  not  a  violation  of  the  statute  prohibit- 
ing the  sale  of  liquors  to  a  minor,  which 
declares  that  a  sale  to  a  minor  is  prima 
facie  evidence  of  an  intent  to  violate  the 
law.  People  v.  Welch,  71  Mich.  548,  39  N. 
W,  747,  1 :  385 

130.  The  delivery  of  liquor  to  a  minor 
who  informs  the  dealer  that  he  is  sent  for 
it  by  a  third  party  is  not  a  "sale"  to  a 
minor,  within  the  meaning  of  Miss.  Code, 
§  1115.  Monaghan  v.  State,  66  Miss.  513,  6 
So.  241,  4:  800 

131.  Selling  intoxicating  liquors  to  a 
minor  who  says  that  he  is  buying  it  as 
agent  for  two  sick  teachers  not  named,  at 
a  college  where  there  are  more  than  two 
teachers,  is  a  violation  of  a  statute  against 
selling  to  minors.  State  v.  Neelly,  60  Ark. 
66,  28  S.  W.  800,  27 :  503 

132.  Delivery  of  intoxicating  liquors  to  a 
minor  acting  as  the  agent  of  a  disclosed 
adult  principal  is  within  the  prohibition  of 
Mass.  Pub.  Stat.  chap.  100,  §  9,  cl.  4, 
against  any  sale  or  delivery  to  a  minor 
"either  for  his  own  use,  the  use  of  a  par- 
ent, or  of  any  other  person."  Com.  v.  Jos- 
lin,  158  Mass.  482,  33  N.  E.  653,       21:  449 

133.  The  fact  that  an  adult  pays  for  the 
liquor  drunk  by  himself  and  companion, 
who  is  known  to  be  a  minor,  does  not  re- 
lieve the  seller  from  liability  to  indictment 
for  selling  to  a  minor.  State  v.  Scoggins, 
107  N.  C.  959,  12  S.  E.  59,  10:  542 

134.  Written  authority  required  by  stat- 
ute from  the  parent  or  guardian  for  selling 
or  furnishing  intoxicating  liquors  to  a 
minor  must  be  special  for  each  occasion. 
A  general  permit  or  license  for  the  minor 
to  drink  Ijeer  and  whiskey  in  a  specified 
barroom,  without  limitation  as  to  time  or 
quantity  is  void  and  will  not  justifv  oven 
one  sale.  Gill  v.  State,  86  Ga.  751,  13  S.  E. 
86,  12:  4.33 

135.  A  general  consent  in  writing,  by  a 
mother,  that  liquor  may  be  furnished  by 
the  person  to  whom  the  writing  is  ad- 
dressed, nt  her  minor  r-hild.  whenever  he 
may  desire  to  do  so,  will  not  bar  a  prose- 
cution of  such  person  for  furnishing  liquor 
to  minors  without  the  parent's  consent, 
since  such  consent  would  frustrate  the  pur- 
pose of  tlie  statute.  Presslv  v.  State 
(Tenn.)  Sti  S.  W.  378.  '  G9:  291 
Indian. 

l;30.  The  sale  or  triviiig  of  liquors  to  an 
Indian  of  full  blond  wlietlier  he  has  adopt- 
ed the  lialtit^  of  riviiizat  imi  and  separated 
from  ti-il)Ml  i-i'l.H  ions,  or  not.  is  prohibited 
l)y  Cal.  I'm  (u,lc.  §  :^!)7.  ].nihil)itin,<r  tlie 
sale  or  funii-hiiip-  of  -ncii  liiiuors  "tn  anv 
Tiiilian."  I'cnplo  v.  i;r;i\.  in.')  Cal.  "11.  ;l'^^ 
Pae.    ::;!.  '  27:  l-uS 

Intemperate  persons. 
Civil   l.i;.l,iHly    inr.   see   infra.   100.    172.   174. 
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i\i-ion    of    the    r(;nnsvlvania 


liquor  act  of  1887,  making  it  unlawful  "for 
any  person,  with  or  without  license,  to  fur- 
nish by  sale,  gift,  or  otherwise,  to  any  per- 
son any  spirituous,  vinous,  malt,  or  brewed 
liquors,"  on  any  election  day  or  on  Sun- 
day, or  at  any  time  to  any  minor,  person  of 
known  intemperate  habits,  or  persons  visi- 
bly affected  by  intoxicating  drink, — is  not 
confined  to  dealers,  but  is  directed  against 
any  person.  Altenburg  v.  Com.  12^  Pa. 
602,   17   Atl.  799,  4:  543 

138.  A  man  is  of  known  intemperate 
habits  within  the  meaning  of  the  Pennsyl- 
vania statute  prohibiting  a  sale  of  intoxi- 
cating liquors  to  such  persons,  when  he  is 
known  as  such  generally  in  his  neighbor- 
hood, though  the  fact  is  not  known  to 
everyone.  Com.  v.  Zelt,  138  Pa.  615,  21  Atl. 
7,  11:602 

139.  Defendant's  actual  knowledge  that 
a  man  is  of  intemperate  habits,  if  he  is 
known  as  such  to  the  community  generally, 
is  not  necessary  in  order  to  sustain  a  con- 
viction for  unlawfully  selling  him  intoxi- 
cating liquors,  under  Pa.  act   1887.  Id. 

f.  Prohibited  Days. 

See  also  supra,  39-44. 

For  Editorial  Notes,  see  infra,  V.  §  6. 

140.  Keeping  open  a  saloon  on  Monday, 
July  5,  is  prohibited  by  Mich.  Pub.  Acts 
1887,  act  No.  313,  §  17,  providing  that  all 
saloons  shall  be  closed  on  "all  legal  holi- 
days," and  Mich.  Pub.  Acts  1893.  act  No. 
185,  designating  July  4  as  a  holiday  and 
providing  that  when  such  day  falls  on  Sun- 
day the  next  Monday  following  shall  be 
deemed  a  public  holiday  for  all  or  any  of 
the  "purposes  aforesaid."  People  v.  Thiel- 
man,  115  Mich.  66,  72  N.  W.  1102,  39:  218 
Election  day. 

141.  In  considering  Ind.  Rev.  Stat.  1881, 
§  2098,  prohibiting  the  sale  of  intoxicat- 
ing liquors  in  quantities  less  than  a  quart 
on  the  day  of  any  election,  the  next  sec- 
tion, prohibiting  sales  by  druggists  upon 
the  day  of  any  state,  county,  township, 
primary,  or  municipal  election,  is  to  be 
taken  as  showing  the  meaning  of  the 
words  "anv  election."  State  v.  Hirsch,  125 
Ind.   207,   24  N.  E.   1062,  9:  170 

142.  A  primary  election  is  within  the 
spirit  and  letter  of  Ind.  Rev.  Stat.  1881,  § 
2008,  jjrohibiting  the  sale  of  intoxicating 
liquors  in  quantities  less  than  a  quart  on 
"the  day  of  any  election."  Id. 
Sunday. 

Police  Power  as  to,  see  Constitutional  Law, 

1076. 
Former  .Jeopardy  as  to,  see  Criminal  Law, 

169. 
As  Labor,  see  Sunday,  12. 
See  also  supra.  22,  23,  40-^2,  115-117,  137. 

\4i.  The  offense  of  keeping  open  a  tip- 
|)ling  house  on  the  Sabbath  day  is  suf- 
ficiently proved  by  showing  that  the  owner 
of  a  dwelling  house,  on  at  least  three  dif- 
ferent Sundays  within  the  same  year,  sold 
wliisky  by  retail  to  different  persons,  and 
]iennittiMl  it,  or  a  portion  of  it,  to  be 
diunk  Dii  llie  premises.  Williams  v.  State, 
100  Ga.  511,  28  S.  E.  624,  39:  269 
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g.  Place  of  Sale. 

As  to  Civil  Remedies,  see  infra,  IV.  a. 

On  Scow  Half  Mile  from  Shore,  see  Bound- 
•         aries,  9. 

Rights  aa  to,  under  Corporate  Charter, 
see  Corporations,  M. 

On  River  Forming  State  Boundary,  Juris- 
diction of  OfiFense,  see  Courts,  53. 

Judicial  Notice  as  to,  see  Evidence,  140. 

For  Editorial  Notes,  see  infra,  V.  §  6. 

What  is  place  of  sale. 

See  also  Conflict  of  Laws,  287-289. 

144.  The  place  of  sale  of  intoxicating 
liquors  by  a  licensed  wholesale  dealer  is  at 
his  place  of  business,  where  the  orders  are 
received  at  that  place  from  a  person  in 
another  county,  although  the  seller  delivers 
them  in  that  countv  to  the  purchaser.  Com. 
V.  Hess,  148  Pa.  98,  23  Atl.  977,       17:  176 

14".  Contracting  to  sell  a  gallon  of  whis-' 
key  generally,  taking  an  order  for  the  same, 
to  be  filled  by  delivery  to  a  common  car- 
rier,, and  receiving  the  price,  will  not  com- 
plete the  sale.  The  sale  is  not  completed 
until  separation  of  the  particular  gallon 
from  the  common  stock,  and  delivery  to  the 
carrier.  Hence  the  sale  is  not  consummated 
at  the  place  where  the  bargain  is  made 
and  the  price  paid,  but  at  the  place  where 
delivery  is  made  to  the  carrier;  the  fi-eight 
being  paid,  not  by  the  seller,  but  by  the 
purchaser,  and  there  being  no  contract  to 
deliver  otherwise  than  to  the  carrier  at  the 
point  of  shipment.  Dunn  v.  State,  82  Ga. 
27,  8  S.  E.  806,  *  3:  199 

146.  A  delivery  of  intoxicating  liquors  to 
a  carrier,  to  be  taken  to  a  prohil)ition  coun- 
ty, is  not  a  sale  in  that  county,  although 
the  order  was  taken  there  by  a  commer- 
cial traveler  and  payment  is  received  there. 
Pearson  v.  State,  66  Miss.  510,  6  So.  243, 

4:  835 

147.  Sales  of  intoxicating  liquors  by  de- 
livering them  to  a  carrier  to  be  sent  C.  O. 
D.,  at  a  place  where  the  seller  was  li- 
censed, to  fill  orders  received  by  mail  from 
the  purchasers  at  a  place  where  the  seller 
was  not  licensed,  do  not  violate  the  Penn- 
sylvania statute  against  gales  without  li- 
cense. Com.  V.  Fleming,  130  Pa.  138,  18 
Atl.  622.  5:  470 

148.  Delivering  an  express  package  of 
whiskey  marked  C.  0.  D.  to  the  express 
company  addressed  to  a  purchaser  in  an- 
other county,  who  by  a  postal  card  order 
had  directed  it  to  be  thus  sent,  is  a  sale 
of  the  whiskey  in  the  county  where  it  was 
delivered  to  the  carrier.  State  v.  Flana- 
gan, 38  W.  Va.  53,  17  S.  E.  792,  22:  430 
Prohibited  places. 

See  also  supra,  24,  25. 

149.  The  fact  that  no  provision  is  made 
by  law  for  the  granting  of  licenses  for 
the  sale  of  intoxicating  liquors  upon  rivers 
which  form  part  of  the  boundaries  of  a 
state,  and  which  are  within  its  jurisdic- 
tion, does  not  authorize  sales  thereon  with- 
out a  license,  where  it  is  made  unlawful 
to  sell  such  liquors  within  the  jiffisdic- 
tion  of  the  state   without  a  license  so  to 


do.     Welsh  V.  State,  126  Ind.  71,  25  N.  E. 
883,  9:  664 

150.  The  removal  of  a  certain  church  will 
not  affect  the  portion  of  a  statute  pro- 
hibiting the  sale  of  intoxicating  liquor 
within  3  miles  of  such  church,  where  the 
statute  does  not  show  that  its  object  was 
to  protect  the  church  alone.  State  v. 
Eaves,  106  N.  C.  752,  11  S.  E.  370,      8:  259 

h.  Seizure  and.  Destruction. 

Right  to  Jury  Trial  in  Proceedings  for,  see 

Jury  8. 
Power   of   City   to  Destroy,   see  Municipal 

Corporations,  247,  248. 
For  Editorial  Notes,  see  infra,  V.  §  5. 

151.  A  proceeding  to  condemn  and  destroy 
liquor  alleged  to  be  kept  in  a  prohibited 
district  for  sale  contrary  to  the  law  is  not 
criminal,  so  as  to  require  the  proof  of 
facts  neces.sary  to  the  coiulemnation  beyond 
a  rea.sonable  doubt.  Kirkland  v.  State^  72 
Ark.  171,  78 -S.  W.  770,  65:76 


rv.   Civil  Remedies, 
a.   In   General;    Nuisance. 

Who  BoTuid  by  Decision  as  to  Nuisance,  see 

Judgment,  236. 
Ordinance      Declaring     What      Constitutes 

Nuisance,   see   Municipal   Corporations, 

219. 
See  also  supra,  26. 
For  Editorial  Notes,  see  infra,  V.  §§  5,  8, 

9. 

152.  TVIoney  paid  for  intoxicating  liquors 
by  a  pharmacist  cannot  be  recovered,  under 
Iowa  Code,  §  1550,  giving  a  right  to  re- 
cover moneys  paid  for  liquors  sold  in  vio- 
lation of  the  prohibitory  liquor  law.  This 
is  especially  true  when  the  claim  is  set 
up  as  a  counterclaim  in  an  action,  which 
is  defeated  on  grounds  of  public  policy, 
for  the  price  of  liquors  shipped  from  an- 
other state.     Kohn  v.  Milcher,  43  Fed.  641, 

10:  439 

Abatement  of  nuisance. 

Disobeying  Order  of,  as  Contempt,  see  Con- 
tempt, 53,  54. 

Injunction  against  Sale  of  Liquors,  see  In- 
junction,  105. 

For  Editorial  Notes,  see  infra,  V.  §  5. 

153.  The  conducting  of  a  liquor  saloon  is 
not  a  nuisance  per  se,  and  not  a  thing 
or  occupation  that  must  necessarily  be- 
come a  nuisance  where  such  business  is  a 
legitimate  one  in  the  sense  that  it  is  per- 
mitted by  license.  De  Blanc  v.  New  Iberia, 
106    La.    680.    31    So.    311,  56:285 

154.  The  illegal  sale  of  intoxicating  liq- 
uors is  a  public  nuisance  affecting  the  whole 
community  in  which  the  sale  is  carried 
on,  and  may  be  abated  by  process  insti- 
tuted in  the  name  of  the  state.  Lofton 
v.    Collins,    117    Ga.    434,    43    S.    E.    708. 

61:  150 

155.  The  principles  by  which  the  court 
should  be  governed  in  dealing  with  an  ftp- 
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plication  for  a  preliminary  injunction 
against  a  liquor  nuisance,  under  the  Mas- 
sachusetts statute,  are  the  same  as  ap- 
ply to  proceedings  to  enjoin  other  kinds 
of  public  nuisances.  The  ten  legal  voters 
who  unite  in  a  petition  represent  the  pub- 
lic. That  no  one  of  them  would  suffer  any 
damage  beyond  that  common  to  all  law- 
abiding  citizens  is  immaterial.  Carletou 
V.  Rugg,  149  Mass.  550,  22  N.  E.  55,    5:  193 

156.  The  Massachusetts  statute  giving 
jurisdiction  in  equity  to  the  supreme  ju- 
dicial court  and  superior  court,  on  the  peti- 
tion of  not  less  than  ten  legal  voters,  to 
enjoin,  as  a  common  nuisance,  any  build- 
ing used  for  the  illegal  keeping  or  sale  of 
intoxicating  liquors,  and  authorizing  any 
justice  of  either  of  said  courts  to  issue  the 
injunction,  is  constitutional  and  not  in  con- 
flict with  the  Declaration  of  Rights,  art. 
12,  which  provides  that  no  person  shall  be 
deprived  of  his  property,  immunities,  or 
privileges  but  by  the  judgment  of  his  peers 
or  the  law  of  the  land.  Id. 

157.  Petitioners  to  abate  a  liquor  nui- 
sance may  show  that  the  person  who  signed 
the  petition  by  the  name  "A.  M.  Allen" 
was  Augustine  M.  Allen,  who  was  a  legal 
voter  of  the  proper  city.  Id. 

158.  The  fact  that  all  places  where  in- 
toxicating liquors  are  sold  or  kept  for  sale, 
or  places  where  persons  are  permitted  to 
resort  for  the  purpose  of  drinking  the  same, 
are  declared  by  statute  to  be  common 
nuisances,  does  not  justify  their  abatement 
by  any  person  or  persons  without  process 
of  law  and  the  destruction  or  injury  to 
property  used  in  aid  of  the  maintenance  of 
such  nuisances,  except  in  the  manner  pro- 
vided by  the  statute,  is  a  trespass.  State 
V.  Stark,  63  Kan.  529.  66  Pac.  243,  54:  910 
Damages  for  maintainin«c. 

159.  A  saloon  constitutes  an  actionable 
nuisance  to  neighboring  property  owners 
whose  property  is  largely  depreciated  in 
selling  and  rental  value  by  reason  of  the 
proximity  of  the  saloon,  frequented  by 
persons  for  the  purpose  of  drinking  in- 
toxicating liquors  therein,  when  it  is  es- 
tablished in  a  residence  neighborhood  that 
has  been  previously  free  from  such  busi- 
ness, and  which,  aside  from  residences,  in- 
cludes little  except  churches,  schools,  a 
female  rniiege,  and  an  orphan  asylum,  and 
in  wiiifli  the  people  are  larpelv  opposed  to 
saloons.  Haosxart  v.  Stehlin,  'l37  Ind.  43, 
35  X.  E.  997,  '  22:  577 

160.  Tile  lessor  of  a  biiililintr  for  use  as 
a  snlnnn.  wliifh  will  constitute  an  action- 
;il)lo  nuisance  to  ncii^lihorintr  propei'ty  own- 
(')■>.  is  linlilc  to  thcin  for  the  damage  re- 
snltinLT  fnun  such  n-c.  Id. 

ini.  A  snlooiil.:c('i)cr's  license  for  tlie  sale 
('f  ititoxical  iii'i  li'|iic)T--;  is  no  defeii-e  ;iL;ainst 
lialiility  to  ad jdiniiiLi'  pv 'perty  owners  a-  to 
^\•ll";l)  lii--  sa!o<ii!  niav  coll^tifli;(■  an  ac'io-;- 
able    nuisaiae.  Id. 


b.    ri\il    l)a 


'Men -I  IP''  .'•"   r)a 
E\idciire    as    ti 


>s    f.-T.   ^co 
•e    I-lvideiK. 
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Variance    in    Proof    as    to,    see    Evidence, 

2405. 
Effect  of  Release  from,  see  Joint  Creditors 

and  Debtors,  7. 
Priority   between   Mortgage   and   Judgment* 

for,  see  Mortgage,  77,  78. 
Joint   Action    against    Parties   Selling,    see 

Parties,  113,  197.      , 
Allegations  as   to,   see   Pleading,   388,  434. 
Amendment  of  Pleading,  see  Pleading,  132. 
Title  of  Statute  as  to,  see  Statutes,  253. 
Strict   Construction   of   Statute   as   to,   see 

Statutes,  509. 
For  Editorial  Notes,  see  infra,  V.  §  8. 

162.  An  action  brought  by  the  members 
of  a  family  for  loss  of  support  occasioned 
by  intoxication  may  be  brought  personal- 
ly against  the  person  or  persons  who  fur- 
nished the  liquor  to  the  husband,  or  upon 
the  bond  of  such  person,  at  the  option  of 
the  plaintiffs.  Jones  v.  Bates,  26  Neb.  693, 
42  N.  W.  751,  4:  495 

163.  The  Illinois  dramshop  act,  §  9,  giv- 
ing a  right  of  action  for  injury  in  pCTSon 
or  property  or  means  of  support  by  an  in- 
toxicated person,  or  in  consequence  of  in- 
toxication, against  the  persons  selling  or 
giving  the  intoxicating  liquors  which  caused 
the  intoxication  in  whole  or  in  part,  does 
not  apply  to  persons  not  either  directly  or 
indirectly  engaged  in  the  liquor  traffic,  and 
gives  no  right  of  action  against  one  who 
gives  a  glass  of  intoxicating  liquor  to  a 
friend  as  a  mere  act  of  courtesy  or  polite- 
ness, without  any  purpose  or  expectation 
of  pecuniary  gain  or  profit.  Cruse  v. 
Aden,  127  111.  231,  20  N.  E.  73,  3:  327 

164.  Under  Pa.  act  May  8,  1854,  which 
authorizes  anyone  aggrieved  to  recover 
damages,  against  a  person  furnishing  in- 
toxicating drinks  to  another  when  intoxi- 
cated, for  injury  to  person  or  property,  the 
father  of  a  son  twenty-five  years  of  age, 
between  whom  and  the  son  no  family  re- 
lation exists,  is  not  a  person  aggrieved 
within  the  meaning  of  that  act,  so  as  to 
be  entitled  to  recover  for  moneys  volun- 
tarily expended  by  him  for  medical  at- 
tendance, nursing,  etc.,  of  his  son  during 
the  illness  of  the  son  from  injuries  sus- 
tained by  him  from  a  sale  of  liquor  to  him 
when  intoxicated.  Veon  v.  Creaton,  138 
Pa.   48.   20   Atl.   865,  9:  814 

165.  The  father  cannot  recover  for  unlaw- 
ful sale  of  liquors  to  his  son  by  reason 
of  his  contingent  liability  for  his  son's  sup- 
port under  the  poor-laws  on  accoiuit  of 
injuries  thereby  caused,  there  being  no  cer- 
tainty tluit  such  liability  will  ever  attach. 
The  contingency  is  therefore  too  remote. 

Id. 
ICO.  If  the  notice  not  to  sell  intoxicat- 
ing lii|Uors  to  a  person  who  has  a  habit  of 
drinkiiicr  to  excess,  provided  for  by  Mass. 
I'lili.  Slat.  chap.  100,  §  25,  does  not  express- 
ly state  tliat  the  person  signing  it  holds 
-ii'li  relal  ifin>hip  to  the  one  referred  to 
ller.in  ,'is  is  ie(|nired  by  the  statute  to 
ii'ii  !er  a  lii|iioi-seIler  who,  after  having  re- 
ceived the  notice,  furnished  liquor  to  such 
peison,   liable    for   the   prescribed   penalties. 
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it  must  be  shown  that  he  understood — that 
is,  knew  or  believed — that  such  relationship 
existed.  Sackett  v.  Ruder,  152  Mass.  397, 
25  N.  E.  736,  9:  391 

For   loss   of   money   by   person   to   whom 
liquor  sold. 

167.  The  loss  of  money  taken  from  the 
owner's  pockets  while  he  was  intoxicated 
is  not  included  in  the  damages  occasioned 
by  the  sale  of  liquor  to  him,  within  the 
meaning  of  Sand.  &  H.  (Ark.)  Dig.  §  4870, 
since  the  sale  of  the  liquor  is  not  the  proxi- 
mate cause  of  the  loss,  but  this  is  due  to 
the  intervening  wrongful  act  of  a  third 
person.  Gage  v.  Harvey,  66  Ark.  68,  48  S. 
W.  898,  43:  143 
For  death  of  person  to  whom  liquor  sold. 
Evidence  as  to  Damage  by,  see  Evidence, 

1722. 
For  Editorial  Notes,  see  infra,  V.  §  8, 

168.  UndeT  the  civil  damage  act  of  Michi- 
gan (Pub.  Acts  1883,  No.  191),  giving  a 
right  of  action  to  the  wife  or  other  per- 
son "injured  in  person,  property,  or  means 
of  support"  by  any  intoxicated  person,  or 
by  reason  of  the  intoxication  of  any  person, 
a  widow  may  maintain  an  action  for  the 
death  of  her  husband  from  intoxication,  or 
by  reason  of  the  intoxication  of  himself  or 
any  other  person.  Brockway  v.  Patterson, 
72  Mich.   122,  40  N.  W.   192,  1:708 

169.  The  wife  of  an  habitual  drunkard 
who  dies  from  the  effects  of  liquor  fur- 
nished to  him  in  violation  of  a  statute  im- 
posing a  penalty  for  the  furnishing  of  li- 
quor to  such  person  may  maintain  a  civil  ac- 
tion for  the  injury  thereby  caused  to  her, 
although  the  statute  does  not  expressly 
authorize  such  action.  Riden  v.  Grimm 
Bros.  97  Tenn.  220,  36  S.  W.  1097,     35:  587 

170.  An  action  to  recover  damages  for 
injury  to  support  by  the  death  of  plain- 
tiff's husband  while  intoxicated  by  liquor 
given  or  sold  him  by  defendant  is  not  an 
action  of  tort  at  common  law,  but  is  purely 
statutory.  Cruse  v.  Aden,  127  111.  231,  20 
N.  E.  73,  3:  327 
For  injuries  by  person  to  whom  liquor  sold. 

171.  A  license  to  sell  intoxicating  liquors 
protects  the  licensee  only  against  prose- 
cutions by  the  state.  It  is  no  protection 
in  an  action  for  injuries  inflicted  on  A 
by  B  by  reason  of  intoxicating  liquors 
furnished  to  B  which  contributed  to  his 
intoxication.  Jones  v.  Bates,  26  Neb.  693, 
42  N.  W.  751,  4:  495 

172.  A  saloon  keeper  is  not  guilty  of  neg- 
ligence in  furnishing  liquor  to  an  intoxi- 
cated person,  and  in  failing  to  protect  one 
who  enters  the  saloon  on  business  of  his 
own  and  becomes  engaged  in  an  alterca- 
tion with  such  intoxicated  person,  from  be- 
ing shot  by  him,  so  as  to  render  himself 
liable  in  damages  to  the  deceased  person's 
widow  for  his  death,  under  a  statute  al- 
lowing recovery  for  death  resulting  from 
criminal  or  other  netrlifrence.  Belding  v. 
Johnson,  86  Ga.  177,  12  S.  E.  304,  11:  53 

173.  A  person  managing  and  controlling 
a  public  place  of  amusement  which  he  in- 
vites the  public,  on  payment  of  an  admis- 
sion fee,  to  attend,  and  at  which  place  he 


sells  to  his  customers  and  patrons  intoxi- 
cating liquors,  who  sells  such  liquors  to  one 
in  attendance  at  such  place,  and  thereby 
renders  him  drunk  and  disorderly,  well 
knowing  that  when  in  that  condition  he 
is  likely  to  commit  assaults  upon  others 
without  cause  or  provocation,  is  bound  to 
exercise  reasonable  care  to  protect  his  other 
customers  and  patrons  from  such  assaults 
and  insults,  and  for  a  failure  to  do  so  is 
liable  for  damages  at  the  suit  of  one  as- 
saulted and  injured.  Mastad  v.  Swedish 
Brethren,    83   Minn.    40,    85  N.    W.    913, 

53:  803 

174.  No  recovery  can  be  had  unless  au- 
thorized by  statute  against  a  saloon  keeper 
who  sells  liquor  to  an  intoxicated  person, 
for  damages  resulting  from  such  person's 
killing  another  with  whom  he  quarrels  while 
still  intoxicated.  Belding  v.  Johnson,  86  Ga. 
177,  12  S.  E.  304,  11:53 

175.  It  is  not  essential,  to  maintain  an 
action  for  the  death  of  a  person,  under  the 
Michigan  civil  damage  act,  to  show  that  the 
act  of  the  intoxicated  person  which  caused 
the  injury  was  the  actual,  reasonable,  or 
probable  consequence  of  his  intoxication ;  it 
is  sufficient  if  it  appears  that  the  act  was 
done  while  the  person  was  intoxicated,  in 
whole  or  in  part,  by  liquors  sold  by  the  de- 
fendant. Brockway  v.  Patterson,  72  Mich. 
122,  40  N.  W.  192,  1:  708 

176.  The  sale  of  liquor  to  an  intoxicated 
person  is  not  the  legal  and  natural  cause 
of  the  death  of  a  third  person  who  is  killed 
by  the  former  after  a  quarrel  between  them 
over  a  previous  wager  and  the  custody  of 
the  stakes,  so  as  to  render  the  seller  liable 
in  damages  therefor,  under  statutes  which 
provide  that  damages  are  too  remote  if 
only  the  imaginary  or  possible  result  of  the 
tortious  act,  or  other  and  contingent  cir- 
cumstances preponderate  largely  in  causing 
the  injurious  effect,  as  well  as  those  trace- 
able to  the  act,  but  not  its  legal  and  natural 
consequence.  Belding  v.  Johnson,  86  Ga. 
177,  12  S.  E.  304,  11:53 


V.  Editorial  Notes. 

a.    Prohibition    and   regulation. 

§  I.  Generally. 

State   power  to   prohibit   manufacture   and 

sale  of  spirituous  liquors. 

7:  295.* 
State  regulation  of  sale  of,  as  interference 

with  interstate  commerce. 

7:183,*       296;*       9:366,* 

780.*  _ 
Subjection    of   liquor    imported    in    original 

package     to    state     police 

power.    10:  616;*   12:  624.* 
Transportation  prohibited.     7:  296.* 
Constitutionality   of   license    laws.      9:  780.* 
Discrimination  as  to  locality  or  persons  by 

license  law.     9:  781.* 
rrohibitory  law,  how  far  constitutional.     9: 

782.* 
Local-option  law.     9:  781.* 


1818 


INTOXICATING  LIQUORS.  V.  (Ed.  Notes.) 


Liquor  laws  of  Pennsylvania  construed.     9: 

814.* 
Late  decisions  under  Michigan  liquor  law. 

10:  80.* 
Special  taxation  of  traffic.    9:  782.* 
Right  to  inspect  liquor  records.    27:  85. 
Regulation  of  sale  by  druggist.     10:  81.* 
Municipal  power  as  to  screens  in  bar  rooms. 

24:  768. 
Taxation  of  social  clubs  selling  liquor.     10: 

82.* 
§  2.  Kinds   of   liquors   within   statutes   re- 
stricting sale. 
What  liquors  are  within  statutory  restric- 
tions   as    to    the    sale    of 
"spirituous,"  "vinous," 

"fermented,"  and  other  in- 
toxicating liquors.  20:  645. 
Alcohol.     20:  645. 
Spirituous  liquors.    20:  645. 
Spirituous  as  distinguished  from  vinous 

liquors.     20:  645. 
Spirituous   as    distinguished    from    fer- 
mented liquors.     20:  645. 
Vinous  as  distinguished  from  fermented 

liquors.     20:  646. 
Mixed  drinks.     20:  646. 
Bitters.     20:  647. 
Wine.     20:  647. 
Ale,  beer,  and  other  fermented  liquors. 

20:  647. 
Cider.     20:  648. 
Presumptions  as  to.     20:  648. 
Judicial  notice  as  to.  20:  648. 
As  to  lager  beer.     20:  649. 
Other  liquors.     20:  649. 
Question   for  jury.     20:  649. 

Miscellaneous  matters.     20:  649. 
Right  of  jurors  to  act  on  their  own  knowl- 
edge as  to.     31 :  496. 

b.  License  bond. 

§  3.  Generally. 

Granting  license.     9:  814.* 

Delegation  of  power  as  to  license.  20:  722. 

Special   licenses.     7:  297.* 

Permission  to  pharmacists.     7:  297.* 

Discrimination   against   women   in   granting 
licenses  to  sell.    49:  111. 

Cancelation  of   license.     9:  816.* 

License  bond  required.     9:  815.* 

Liquor  bond  under   Michigan   statutes.     7: 
740;*  10:  81.* 
Mandamus  to  compel  approval  and  ac- 
ceptance of.     7:  740.* 

§  4.  Discretion  in  granting  license. 

General  doctrine.     21 :  580. 

Implied    from    statutory    construction.      21: 
581. 

Th«3  limit  of  discretion.     21:  581. 

Control  of  such  discretion.     21 :  583, 

State  statutes.     21:  585. 

0.  Liquor  nuisance;   seizure. 

§  5.  Generally. 

Kfopiji!.'    liriiior    inii^aTiee.      7:  2'.^H.* 
Municipal  rc;:u]at ion  of.  as  a  nuisance.     39: 
525. 


Injunction  by  municipal  corporation  against 
sale  of,  as  nuisance.  41: 
321. 

Abatement  and  injunction.    6:  721;*  7:  299.* 

Seizure  of  liquors.     7:  297.* 

Right  to  compensation  for  intoxicating 
liquor  seized  under  a  war- 
rant.     19:  197, 

d.  Unlawful  sales;  offenses, 

§  6.  Generally. 

Injunction  against  sale  of.    7:  299.* 

Disobedience    of    injunction    as    a    con- 
tempt of  court.    7:  300.* 

Right  to  rely  on  physician's  certificate  in 
selling.    21 :  449. 

Sale  to  minor.     10:80,*  542;*   12:433.* 

Sale  of,  by  clubs.  2:  494;*  6:  128;*  12: 
412.* 

On  what  holidays  unlawful.     19:  317. 

Place  of  sale.     4:  835.* 

Instigation  to  sale.     25:  346. 

Sale  by  drummer  in  nonlicensed  county.  4: 
835.* 

Criminal  liability  for  violation  of  liquor 
laws  by  copartner,  serv- 
ant, or  agent.    41:  661. 

Prosecution  and  punishment  of  distinct  of- 
fenses committed  by  sin- 
gle sale  of  intoxicating 
liquor.     45:  858. 

Evidence  of  other  crimes  in  prosecution  for 
violation  of  liquor  law. 
62:  230,  290,  325. 

Cruel  and  unusual  punishment  for.    35:  574. 

Judgment  lien  for  violation  of  liquor  law. 
7:298.* 

§  7.  Responsibility  of  carrier  for  transport- 
ing. 

In  general.     46:  417, 

What  is  a  transportation  or  conveyance. 
46:  419. 

The  question  of  knowledge.     46:  419. 

Evidence  to  support  conviction.     46:  420. 

Sufficiency  of  indictment  or  complaint.  46; 
422. 

e.  Civil  remedies. 

§  8.  Generally. 

Forfeiture  for  breach  of   covenant  against 

manufacture    or     sale    of 

liquor     on     premises.     5: 

423.* 
Civil  damage  act.    9:  816;  10:  80.* 
Liability  for  sale  to  husband.     4:  495;* '7: 

300.* 
Measure   of  damages   for   death   caused  by 

sale  of  intoxicating  liquor. 

3:  327.* 
§  9.  Liability  for  purchase  price. 
Right  to  recover  price  of  liquor  sold  without 

license.      16:  424. 
Liability  of  purchaser  on  illegal  sale  of  in- 
toxicating     liquors.        15 : 

836;  24:  212. 
Assisting  purchaser.    24:  212. 
How    far    purchaser    disqualified    as    a 

witness.     24:  213. 
Collateral  rulings.     24:  213. 
Conflict  of  laws  as  to.     61 :  417. 


INTOXICATION— IRRESISTIBLE  IMPULSE. 
INTOXICATION.  INVITATION. 


I8ld 


See  Dninken>ness. 


INVENTIONS. 


Patents  for,  see  Patents. 


INVENTORY. 


Necessity  of,  to  Assignment  for  Creditors, 
see   Assignments    for   Creditors,    12a. 

As  Evidence,  see  Evidence,  1008. 

Duty  of  Executors  as  to,  see  Executors  and 
Administrators,  43. 

Condition  for  Taking,  in  Insurance  Policy, 
see  Insurance,  III.  e,  1,  d. 


INVERSE  ORDER   OF  ALIENATION. 

See  also  Marshaling  Assets  and  Securities; 
Mortgage,  1«5-188. 

Editorial  Notes. 

Mortgaged  lands  liable  in  inverse  order  of 
alienation.     5:  282.* 


INVESTMENT. 


Powers  and  Duties  of  Executors  as  to,  see 
Executors   and   Administrators,  44,   45. 
Deposit  in  Bank,  as,  see  Public  Moneys,  8. 
By  Trustees,  see  Trusts,  149-152. 


INVESTMENT   ASSOCIATION. 

Construing  Contract  of,  see  Contracts,  325, 

326. 
Validity  of  Contract  of,  see  Contracts,  406- 

408. 
Certificate  of,  as  Lottery,  see  Lottery,  25. 
Remedy    for    Fraudulent    Contract    by,    see 

Receivers,  21. 

An  investment  association  which  applies 
the  principel  of  survivorship  to  the  invest- 
ments by  subscribers,  the  survivorship  de- 
pending upon  default  of  the  members,  in- 
stead of  death,  is  not  jn'ohibited  by  law. 
Equitable  Loan  &  Security  Co.  v.  Waring, 
117  Ga.  599,  44  S.  E.  320,  62:  93 


INVESTMENT  SECURITIES. 

Corporate  Name  Used  in  Carrying  on  Busi- 
ness in,  see  Corporations.  48,  49. 
Invalidity  of  Contract,  see  Lottery,  24. 


To  Use  Railroad  Track  as  Foot  Path,  see 
Railroads,  II.  d,  2. 


INVOLUNTARY  SERVITUDE. 

Labor   of   Convicts   as,   see   Criminal   Law, 
193. 

The  hiring  out  of  a  vagrant  to  the  highest 
bidder  for  the  term  of  six  months,  on  a 
verdict  of  vagrancy  on  an  examination  be- 
fore a  justice  of  the  peace,  which  is  author- 
ized by  2  Mo.  Rev.  Stat.  1889,  §  8849,  sub- 
jects him  to  involuntary  servitude  in  viola- 
tion of  U.  S.  Const.  Amend.  13,  and  Mo. 
Const,  art.  2,  §  31.  Thompson  v.  Bunton, 
117  Mo.  83,  22  S.  W.  863,  20:  462 

4«» 


I.  0.  u. 

As  Note,  see  Bills  and  Notes,  9. 

,    »  ■  » 

IOWA. 
Boundaxies  of,  see  Boundaries,  3. 


IRON  HALL. 


Funds  of,  see  Benevolent  Societies,  14;  In- 
surance, 40;  Receivers,  130. 


IRON-SAFE  CLAUSE. 

In  Insurance  Policy,  see  Insurance,  III.  e, 
1,  d. 


IRREGULAR  INDORSEMENTS. 

Indorsement  before  Delivery,  see  Bills  and 
Notes,  IIL  b,  2. 


IRREPARABLE  INJURY. 

As  Basis  of  Equitable  Jurisdiction,  see 
Equity,  I.  e. 

Injunction  to  Prevent,  see  Injunction,  5,  33, 
114,  147,  169,  186,  187,  189,  196,  197, 
2.01,  219,  308,  318,  327,  353. 

-Tustifying  Failure  to  Give  Notice  of  Injunc- 
tion Suit,  see  Injunction,  487. 


IRRESISTIBLE  IMPULSE. 

As    Defense    against    Criminal    Prosecution, 
see  Criminal   Law,   1.  b. 
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IRRESPONSIBILITY— ISSUE. 


Editorial  Notes. 
As  an  excuse  for  crime.    18:  224. 


IRRESPONSIBILITY. 

Of  Person  Committing  Crime,  see  Criminal 
Law,  I.  b. 


IRRIGATING  DISTRICTS. 

Bonds  of,  see  Bonds,  127. 

Evidence  as  to  Establishment  of,  see  Evi- 
dence, 846. 

Assessments  for,  see  Public  Improvements, 
190. 

Due  Process  in  Assessments  for,  see  Consti- 
tutional Law,  890e. 

1.  A  town  or  city  may  lawfully  be  in- 
cluded in  an  irrigation  district,  although  the 
land  therein  is  not  susceptible  of  irriga- 
tion. Re  Madera  Irrig.  Dist.  Bonds,  92  Cal. 
296,  341,  28  Pac.  272,  14:  755 

2.  No  provision  for  a  hearing  of  the  land- 
owners is  necessary  on  the  organization  of 
an  irrigation  district,  which  is  a  public  cor- 
poration created  by  vote  of  the  electors  at 
an  election  called  by  the  board  of  super- 
visors on  a  petition  of  freeholders.  Id. 

3.  Neither  the  fact  that  some  of  the  prop- 
erty within  a  district  formed  for  the  irrig.i- 
tion,  by  means  of  taxation,  of  arid  lands 
within  its  borders  will  receive  no  benefit 
therefrom,  nor  that  all  the  property  which 
will  be  benefited  is  not  included  within  the 
taxing  district,  will  render  proceedings  for 
the  formation  of  the  district  unlawful.     Id. 

4.  The  description  of  the  boundaries  in  a 
petition  for  establishment  of  an  irrigation 
district  is  not  insufficient  because  the  course 
of  the  boundary  which  is  given  has  not 
actually  been  surveyed  on  the  ground,  or 
because  a  part  of  the  description  is  made 
bj^  reference  to  an  official  map  or  a  land- 
mark designated  upon  such  map.  Id. 

5.  The  fact  that  those  who  have  no  in- 
terest in  the  lands  affected  may  by  their 
votes  make  the  necessary  majority  in  favor 
of  creating  an  irrigation  district,  or  even 
that  the  owners  of  the  land  may  be  non- 
residents and  have  no  voice  in  the  matter, 
does  not  make  invalid  a  statute  which  au- 
thorizes the  creation  of  such  a  district  by  a 
two-thirds  vot-e  of  the  electors  at  an  elec- 
tion ordered  by  the  board  of  supervisors  on 
a  petition  by  fifty  freeholders  or  a  majority 
of  those  owning  lands  in  the  proposed  dis- 
trict. Id. 

6.  A  judgment  confirming  the   profecdiiij 
for   estnlilishitifr   an    irriiration    district    can 


not  iru'luf 
1h.  forev( 
den\-inLr  1 


an  order  flnit  all  piT-mis  shall 
debarred  and  {irechidi^d  from 
validit^'  nf  ihc  prncfediiv,-. 
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vis< 
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rs   ;us   ici    tile    j^iilllcieiicy    of   an    informal 
not    invalid,    bond    presented     with    i 


petition    for   the    creation   of   an   irrigation 
district,  is  conclusive.  Id. 

8.  The  provisions  of  Cal.  Const,  art.  11, 
§  18,  prohibiting  county,  city,  town,  town- 
ship, board  of  education,  or  school  district, 
corporations  from  incurring  indebtedness 
without  the  assent,  of  two  thirds  of  the 
electors  at  an  election  for  the  purpose,  do 
not  apply  to  irrigation  districts  although 
they  include  towns  or  cities.  M. 


IRRIGATION. 


Delegation  of  Power  to  Board  of,  see  Con- 
stitutional Law,  233. 

Transfers  of  Stock  in  Irrigation  Company, 
see  Corporations,  392. 

Condemnation  of  Land  for,  see  Eminent  Do- 
main, 20,  22,  38,   139. 

Estoppel  to  Object  to  Maintenance  of  Canal 
for,  see  Estoppel,  201. 

Judicial  Notice  of  Custom  as  to,  see  Evi- 
dence, 137. 

Enjoining  Use  of  Water  for,  see  Injunction, 
83,  511. 

Assessment  for,  see  Public  Improvements, 
106. 

Title  of  Statute  as  to,  see  Statutes,  240. 

Purchase  of  Land  Subject  to  Rights  of  Ex- 
isting Ditch  for,  see  Ve«ndor  and  Pur- 
chaser, 98. 

Use  of  Water  for,  see  Waters,  II.  i. 

Power  of  Legislature  to  Provide  for,  see 
Waters,  39. 

Pollution  of  Irrigation  Ditch,  see  Waters, 
286. 

Seepage  from,  see  Waters,  421-423. 


ISLANDS. 

Jurisdiction  Over,  see  Courts,  37. 

Right  of  Owner  of,  to  Enjoin  Obstruction  of 
Stream,  see  Nuisances,  90,  91. 

Passing  Under  Swamp  Land  Grant,  see  Pub- 
lic Lands,  4. 

Title  to,  see  Waters,  78,  137,  16&-171,  217. 

Rights  of  Riparian  Owners  Where  River  is 
Divided  by,  see  Waters,  200,  233-236. 

Editorial  Notes. 

Title  to.     58:  673. 

As  affecting  riparian  water  rights.  26:  285. 


ISSUE. 

Meaning    of    Term    as    L^sed    in    Will,    see 
WiUs,   180,    185-190. 

The  word  "issue,"  unconfined  by  any 
indication  of  intention,  includes  all  descend- 
ants. Pearce  v.  Rickard,  18  R.  I.  142,  26 
Atl.   ."W,  19:  472 

Editorial  Notes. 

^ifeaning  of  word  "issue"  in  will.     4:  117;* 

1 1 :  305.* 
Meaning  of  word  "issue"  as  used  in  rule  in 

Shelley's  Case.     2:  457.* 


.  ITINERANT  MERCHANTS— JANITOR. 
ITINERANT   MERCHANTS.  ITINERANT    MUSICIANS. 
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Equal  Protection  and  Pririleges  as  to,  see 

Constitutional  Law,  472-485. 
Regulation  of,  Generally,  see  Constitutional 

T,aw,   758^761,   1024. 
License  of,  see  Commerce,  138;  License,  75- 

81,  12(>-126,  15&-161. 
Judicial    Question    as    to    License    of,    sco 

Courts,  173. 


In  Streets,  Delegation  of  Power  to  Regulate, 
see  Constitutional  Lanv,  204. 

Member  of  Salvation  Army  as,  see  Salva- 
tion Army. 


JACK. 

Liability  for  Damage  by,  see  Animals,  32. 


JAIL  LIBERTIES. 
See  Escape,  2,  5. 


JAILS. 

Substituting  Penitentiary  for,  as  Place  for 
Imprisonment,  see  Constitutional  Law, 
111. 

Cruel  and  Unusual  Punishment  by  Keeper 
of,  as  a  Contempt  of  Court,  see  Con- 
tempt, 6. 

As  to  Escape  from,  see  Escape. 

Evidence  as  to  Condition  of,  see  Evidence, 
1854. 

Municipal  Liability  for  Imprisonment  in, 
see  Municipal  Corporations,  456. 

Effect  of  Confinement  in,  on  Exemption 
from  Arrest,  see  Writ  and  Process,  60. 

1.  A  determinable  fee  to  a  strip  of  land 
adjoining  jail  property,  taken  for  the  pur- 
pose of  keeping  the  strip  unbuilt  on,  so 
as  to  prevent  escape  of  prisoners,  is  within 
the  spirit  of  the  Pennsylvania  act  of  1834 
vesting  in  the  counties  the  titles  to  jails 
and  other  county  buildings,  with  the  lots  of 
land  thereunto  belonuing  or  appertaining. 
Slegel  V.  Herbine,  148  Pa.  236,  23  Atl.  996, 

15:  547 

2.  The  keeper  of  a  county  jail  of  a  state, 
who  receives  prisoners  committed  by  a  court 
of  the  United  States,  and  is  paid  for  their 
maintenance,  is  an  officer  of  the  United 
States  court  in  respect  to  such  custody.  Re 
Birdsong,  39  Fed.  .599.  4:  628 
Liability  for  injuries  to  inmates. 

See  also  infra.  liklitorial  Xotes. 

3.  A  count_\-  is  not  liable  for  tlie  impair- 
ment of  health  of  a  person  confined  in  a 
jail,  caused  by  its  bad  condition,  under  a 
statute  which  provides  merely  for  the  liabil- 
ity of  members  of  the  county  court  wiles'^ 
names  are  not  recorded  in  favor  of  the  need- 
ed repair  of  the  jail.  Hite  v.  Whitlev  Coun- 
ty Ct.  91  Ky.   168,   15  R.  W.  57,         'll:  122 


4.  A  town  is  not  liable  for  damages  for 
the  death  of  a  person,  caused  by  the  burning 
of  a  jail  in  which  he  was  confined  for  viola- 
tion of  its  ordinances,  though  the  fire  was 
attributable  to  the  wrongful  act  or  negli- 
gence of  its  officers  or  agents.  Brown  v. 
Guyandotte,  34  W.  Va.  299,  12  S.  E.  707, 

11:  121 

6.  A  city  is  not  liable  for  injuries  sus- 
tained by  a  prisoner  in  the  city  guard- 
house by  reason  of  its  improper  construc- 
tion and  unwholesome  condition,  or  by  rea- 
son of  the  failure  of  the  city  authorities 
to  furnish  him  with  any  means  by  which 
he  could  protect  himself  from  the  inclem- 
ency of  the  weather.  Gray  v.  Griffin,  111 
Ga.  361,  36  S.  E.  792,  51:131 

6.  A  town  is  liable  for  injury  to  the 
health  of  a  prisoner  by  confinement  in  an 
iron  or  steel  guard  house  with  a  tin  or  zinc 
floor  covered  with  ice,  and  with  broken 
windows,  during  a  bitter  cold,  windy  night, 
in  which  he  suffers  intensely  and  has  his 
feet  badly  frostbitten,  when  the  authorities 
had  known  of  its  condition  for  months  be- 
fore. Shields  v.  Durham,  118  1^.  C,  450,  24 
J?.  E.  794,  36 :  293 

7.  Knowledge  of  municipal  authorities  as 
to  the  bad  condition  of  a  city  prison,  though 
obtained  outside  of  their  official  meeting, 
is  sufficient  to  charge  the  municipality  with 
liability  for  permitting  such  condition  to 
continue.  Id. 

Editorial  Notes. 

Justification  of  prison  breach.     15:  190. 

Right  of  action  for  imprisonment  in  xui- 
healthful  or  unfit  prison 
or  jail.    36:293. 


JAM. 

Of  Logs,  Injury  by,  see  Logs  and  Logging, 
5,  6. 

Ricfht  of  One  Driving  Logs  to  Go  on  Ad- 
joining Land  to  Break,  see  Waters,  61. 


JANITOR. 

Liiibilitv  for  Act  of,  see  Master  and  Serv- 
ant! 648. 
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JAPAN— JOINT  CREDITORS  AND  DEBTORS'  I. 


JAPAN. 

Right  of  Japanese  to  Citizenship,  see  Aliens, 
8. 

Editorial  Notes. 

Jurisdiction  and  powers  of  consul  in  Japan 
in   civil   cases.     45:  486. 


JEOPARDY. 


See  Criminal  Law,  II.  g. 


JEST. 


As   Defense   in   Libel 

Slander,  183. 
See  also  Joke. 


Suit,   see   Libel   and 


JEWELRY. 


As  Baggage,  see  Carriers,  705. 
Duty  on,  siee  Duties,  1. 

Innkeeper's  Liability  for  Loss  of,  see  Inn- 
keepers, 10,  18. 


JOINDER. 

Of  Causes  of  Action,  see  Action  or  Suit, 
II.  d. 

Of  Causes  in  Admiralty,  see  Admiralty,  10. 

Of  Interlocutory  Orders  on  Appeal,  see  Ap- 
peal and   Error.  132. 

In  Indictment,  see  Indictment,  etc.,  III. 

Of  Parties  Plaintiff,  see  Parties,  I.  b. 

Of  Parties  Defendant,  see  Parties,  II.  b. 


JOINT   ACTION. 

See  Parties,  I.  b. 


JOINT   BOND. 

Judgment  on,  see  Judgment,  39. 


JOINT    CONTRACTS. 

See  Joint  Creditors  and  Debtors. 


JOINT    CREDITORS    AND    DEBTORS. 

1.    In   Ci'iicrnl. 
II.   INIfiiM'    of   Oni-    Jnint    DoMor. 
Jil.    i:;i|it..ri;il   XmI.-:. 

Cniii  ril.iit  i<  .11   l)c(\\rin     liiitit   Trcv-^paS'^ers,  ser 
<  ''Oil  i-iliiit  i-o!.    I    7. 


Joinit  Makers  of  Note,  see  Bills  and  Notes, 
112,:  Principal  and  Surety,  6,  9,  55. 

Presentment  of,  and  Demand  on,  Joint  and 
Several  Notes,  see  Bills  and  Notes, 
169-171. 

What  is  a  Joint  and  Several  Contract",  see 
Contracts,  312. 

Joint  and  Several  Subscription  Contract, 
see  Contracts,  329,  330. 

Construction  of  Joint  Promise  to  Pay  Pur- 
chase Price,  see  Contracts,  338. 

Joint  Liability  for  Injury  by  Electric  Wires, 
see  Electricity,  52,  53. 

Joint  Liability  for  Fires,  see  Fires,  10,   11. 

Joint  Liability  of  Executors  and  Adminis- 
trators, see  Executors  and  Administra- 
tors, 88-90. 

Joint  Liability  for  Family  Expenses,  see 
Husband  and  Wife,  I.  c. 

Joint  Liabilitj'  for  Conversion,  see  Levy 
and  Seizure,  65. 

Admissibility  of  Evidence  against  Joint 
Tort  Feasors,  see  Evidence,  1715. 

Variance  in  Proof  as  to  Joint  Tort  Feasors, 
see  Evidence,  2404. 

Admissibility  of  Acts  or  Declarations  of 
Joint  Tort  Feasors,  see  Evidence,  X.  g. 

Rendition  of  Judgment  against,  see  Judg- 
ment, I.  d. 

Obligors  on  Indemnity  Bond  to  SheriflF  as 
Joint  Trespassers,  see  Levy  and  Seizure, 
63. 

Suspension  of  Statute  as  to,  see  Limitation 
of  Actions,  256-258. 


I.  In  General. 

1.  Where  a  contractor  undertakes  to  place 
a  structure  on  foundations  to  be  furnished 
by  the  landowner,  and  the  landowner  know- 
ingly furnishes  an  insuflScient  foundation, 
and  the  contractor,  knowing  of  such  insuffi- 
ciency, directs  his  employees  to  work  upon 
the  structure,  whereby  they  are  injured  in 
consequence  of  the  giving  way  of  the  found- 
dation.  a  joint  recovery  for  injuries  to  one 
of  such  employees  may  be  had  against  tlie 
contractor  and  landowner.  Consolidated  Ice 
Mach.  Co.  V.  Keifer,  134  111.  481,  25  N.  E. 
799.  10:  696 

2.  A  joint  liability  for  injuries  to  a  build- 
ing, caused  by  water  »from  an  underground 
sewer,  is  not  imposed  upon  persons  who 
have  discharged  surface  water  from  their 
respective  premises  into  such  sewer,  where 
caeii,  in  so  doing,  acted  independently  and 
without  intent  to  cause  the  injury  that  re- 
sulted, but  each  person's  liability  in  such 
case  is  limited  to  that  part  of  the  damages 
tliaf  \v;is  caused  bv  his  own  act.  Bonte  v. 
I'nstcll.   109  Ky.  64.  58  S.  W.  5.36,     51:  187 

3.  A  joint  or  a  several  action  may  be 
l)rnnu]it  for  death  iiillieted  by  negligence  of 
an  acriMit  of  a  railroad  company,  under  a 
'fatute  providiiis:  that,  whenever  death  shall 
result  from  an  injury  inflicted  by  negligence, 
damncrcs  may  b(>  recovered  from  the  corpo- 
ration or  cni-iKirations.  their  agents  or  serv- 
ants, can-inir  llic  same.  Winston  v.  Illinois 
C.  R.  Oj.  1  I  i   Kv.  9.'')4.  (V)  S.  W.  13.       5.";:  (103 


JOINT  CREDITOKIS  AND  DEBTORS,  II.,  III. 


1823 


4.  A  joint  action  against  a  street  railway 
company  and  a  railroad  company  may  be 
maintained  by  a  passenger  in  a  street  car 
who  was  injured  by  a  collision  caused  by 
the  neglect  of  the  railroad  company  to  give 
notice  of  the  approach  of  its  locomotives, 
concurring  with  the  negligence  of  the  street 
railway  company  in  crossing  the  railroad 
track.  Matthews  v.  Delaware,  L.  &  W.  R. 
Co.  (N.  J.  Sup.)  56  N.  J.  L.  34,  27  Atl.  919, 

22:  261 

5.  Where  one  of  the  obligors  in  a  joint 
bond  secured  by  a  mortgage  knew  of  the 
revocation  of  the  authority  of  the  agent  to 
whom  it  was  payable,  and  was  present 
when  the  grantee  of  the  land,  who  had  as- 
sumed the  mortgage,  paid  it  to  the  agent, 
and  did  not  disclose  his  knowledge,  all  the 
co-obligors  in  the  bond  are  liable  for  its 
payment.  Green  v.  Rick,  121  Pa.  130,  15 
Atl.  497,  2:  48 


n.  Release  of  One  Joint  Debtor. 

Payment  of  Note  by  One,  see  Bills  and 
Notes,  217. 

Recovery  of  Judgment  against  One  Debtor, 
see  Bills  and  Notes,  278. 

Effect  of  Proceedings  against  Some  of  Debt- 
ors, see  Election  of  Remedies,  39. 

Effect  of  Satisfied  Judgment  against  Otlier 
Parties,  see  Judgment,  296. 

Consideration  for  Release  of  Joint  Maker 
of  Note,  see  Contracts,  33. 

For  Editorial  Notes,  see  infra.  III.  §  2. 

6.  The  receipt  from  one  joint  tort  feasor 
of  a  sum  in  part  satisfaction  of  the  demand, 
and  his  release  from  further  liability  do  not 
operate  to  release  the  other  from  liability 
for  the  residue  of  the  damages  inflicted 
Louisville  &  E.  Mail  Co.  v.  Barnes.  117  Ky. 
860,  79  S.  W.  261,  64:  574 

7.  A  release,  by  the  wife  of  a  man  neg- 
ligently injured  while  drunk,  of  the  statu- 
tory liability  of  those  who  sold  him  the 
liquor,  in  which  he  joined,  does  not  release 
his  claim  for  damages  against  those  who 
negligently  caused  the  injury,  on  the  theory 
that  they  and  the  liquor  seller  were  joint 
tort  feasors.  Fox  v.  Michigan  C.  R.  Co. 
138  Mich.  433,  101  N.  W.  624,  68:  336 

8.  A  passenger  injured  by  a  collision  of 
cars  belonging  to  different  companies,  who 
settles  with  one  of  them  and  executes  a  re- 
lease by  which  he  agrees  to  prosecute  his 
claim  against  the  other,  and,  in  case  he  re- 
covers, to  reimburse  the  company  released 
for  the  money  received  from  it,  is  thereby 
barred  from  maintaining  an  action  against 
the  other  company.  Seither  v.  Philadelphia 
Traction  Co.  125  Pa.  397,  17  Atl.  338.  4:  54 
Reservation  of  rights  against  others. 

For  Editorial  Notes,  see  infra,  III.  §  2. 

9.  Where  a  settlement  with  part  of  sev- 
eral joint  tort  feasors  expressly  reserves 
the  right  to  pursue  the  others,  it  is  not 
technically  a  release,  but  a  covenant  not  to 
sue;  and  the  others  are  not  thereby  dis- 
charged from  liability  for  their  tort.  Gil- 
bert v.  Finch,  173  N.  Y.  455,  66  N.  E.  133. 

61 :  807 


10.  A  reservation  of  the  right  to  proceed 
against  the  others  will  not  prevent  a  settle- 
ment with,  and  release  of,  one  of  several 
joint  tort  feasors  from  operating  as  a  dis- 
charge of  all.  McBride  v.  Scott,  132  Mich. 
176,  93  N.  W.  243,  61:445 

11.  A  release  for  a  consideration  paid,  of 
one  of  two  persons  jointly  liable  for  per- 
sonal injury  to  another,  from  further  liabil- 
ity to  respond  for  such  injury,  releases  the 
other  also,  although  there  is  an  express 
stipulation  that  it  shall  not  have  that  ef- 
fect. Abb  V.  Northern  P.  R.  Co.  28  Wash. 
428,  68  Pac.  954,  68:  293 


m.  Editorial  Notes. 

§  I.  Generally. 

Whether  liability  on  Lloyd's  policy  sevBtal 
or  joint.     55:  199. 

Condition  as  to  execution  of  contract  by 
others.     45:  321. 

By  whom  action  to  be  brought  in  case  of 
joint  obligees.     64:  603. 

Effect  of  death  of  one  of  several  joint  cred- 
itors upon  the  remedy  by 
execution.    61:  386. 

Set-off  in  bankruptcy  cases.    55:  41. 

Due  process  in  service  on  joint  debtors.  50: 
595. 

Judgment  on  joint  liability  against  two, 
service  being  on  only  one. 
1:311.* 

Joint  liability  of  master  and  servant  for 
negligence  or  nonfeasance 
of  latter.    28:  441. 

Action  for  damages  for  joint  tort.    6:  630.** 

Liability  of  person  contributing  to  a  tort 
foi*the  entire  damage.  6: 
630.* 

§  2.  Release;  discharge;  judgment. 

Release  of  one  joint  debtor,  effect  of.  5: 
596.* 

Effect  of  payment  of  one  joint  debtor  to 
extinguish  judgment.  68: 
514. 

Effect  of  judgment  in  an  action  against  part 
of  the  obligors  on  a  joint 
or  joint  and  several  con- 
tract to   release   or   limit 
the  liability  of  other  obli- 
gors.    43:  161. 
Where  the  prior  judgment  is  in  an  ac- 
tion on  a  joint  obligation. 
43:  161. 
Where  the  prior  judgment  is  in  an  ac- 
tion on  a  partnership  obli- 
gation.    43:  161. 
Where  the  common-law  rule  is  affected 

by  statute.    43:  162. 
Where  some  of  the  debtors  are  nonresi- 
dents.   43:  162. 
Where  the  prior  judgment  is  on  a  sepa- 
rate obligation.    43:  163. 
Where  the  prior  judgment  is  on  a  joint 
and      several      obligation. 
43:  163. 
Where    prior    proceedings    affect    subse- 
quent   proceedings   in   the 
same  action.     43:  164. 
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Where   the   obligors   are   principal   and 

surety.     43:  165. 
Classification   by   states,  and  countries. 
43:  1«5. 
Effect  of  release  of  one  joint  tort  feasor  on 
liability  of  the  other.    58: 
293. 
Release  under  seal.    58:  293. 
In  general.    58:  293. 
Provisions  reserving  right  to   pro- 
ceed  against   co-tort-feas- 
or.     58:  295. 
Release  not  under  seal.     58:  295. 
In  general.    58:  295. 
Provisions   reserving  right   to  pro- 
ceed  against  co -tort-feas- 
or.    58:  297. 
Construed    according    to    intention 
of   parties.      58:  298. 
Covenants  not  to  sue,  and  releases  con- 
strued as  covenants.     58: 
299. 
Accord  and  satisfaction.    58:  300. 
In  general.     58:  300. 
Partial  satisfaction.     58:  301. 
Dismissal    or    entry   of   nolle   prosequi 
as   to   part.     58:  303. 
In  general.     58:  303. 
Failure  to  sue  all.     58:  306. 
Release  to,  or  satisfaction  by,  one  not 

in  fact  liable.     58:  306. 
Marriage   by   party   injured   to   one   of 
tort    feasors.      58:  307. 
Effect  of  judgment   against   one   joint   tort 
feasor    upon    liability    of 
the  other.     58:  410. 
Judgment  alone  as  a  bar.     58:  410. 
In  England.     58:  410. 
In  the  United  States.     58:  412. 
Issuance-  of    execution    after   obtaining 
several      judgments      and 
electing      de       melioribus 
damnis.      58:  419. 
Judgment    with    satisfaction    in    whole 

or  in  part.     58:  421. 
Proceedings   before   entry  of  judgment. 
58:  429. 


■♦♦» 


JOINT  DEPOSIT. 

Rights  in.  see  Parties,  111. 

*—^ ■ 


JOINT    INDICTMENT. 

Sop   Tiidif'tment,   etc.,   III. 

♦-•-♦ 

JOINT   JUDGMENT. 

Sottircr    A=:iflo    on    ]\Totion.    see    .Judgment, 
419. 


JOIIVT    LIABILITY. 

Sof    I.iirii    (_']■(  di'orrf   and    Uebtors. 


JOINT  RESOLUTIOW. 

For  Appropriation,  Necessity  of  Two- 
Thiixls  Vote,  see  Appropriations,  19. 

Recommending  Amendment  of  Constitution, 
see  Constitutional  Law,  1. 

Of  Legislature  Generally,  see  Statutes,  33. 

Editorial  Notes. 
Effect  of.     2:  612.* 


#»» 


JOINT-STOCK   COMPANIES. 

Eligibility  to  Directorship  in,  see  Corpora- 
tions, 216. 

Right  of  Life  Tenant  in  Dividends,  see  Life 
Tenants,  30,  36. 

Taxation  of,  see  Taxes,  193,  397. 

Transfer  Tax  on  Shares  in,  see  Taxes,  606. 

Service  of  Process  on,  see  Writ  and  Pro- 
cess, 24,  33. 

See  also  Partnership,  VTH. 

A  joinft-stock  company  organized  in  the 
state  of  New  York  by  an  agreement  be- 
tween its  members,  and  existing  independ- 
ent of  any  public  grant  or  franchise,  is  not 
a  corporation,  but  a  partnership.  State  ex 
rel.  Railroad  &  W.  Com.  v.  United  States 
Exp.  Co.  SI  Minn.  87,  83  N.  W.  465,    50:  667 


JOINT  TENANTS. 


Estate  by  Entireties,  see  Husband  and  Wife, 

n.  b. 

In  General,  see  Cotenancy. 


JOINT  THROUGH  RATES. 

See  Carriers,  1034-1042. 


JOINT  TORT  FEASORS. 

See  Joint  Creditors  and  Debtors. 


JOINT    TRESPASSERS. 

See  .Joint  Creditors  and  Debtors. 

^♦» 

JOINT  WILL. 

Soe  Wills,  50,  116,  117. 


JOKE. 

As   As-aiilt,  see  Assault   and  Battery,  11. 
Question  for  Jury   as  to,  see  Trial,  223. 


JOURNALS  ;   JUDGES,  L 
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JOURNALS. 

As  to  Legislative  Journals,  see  Legislative 
Joiimal. 


JUDGES. 

L  In  General. 
.  II.  Appointment  or  Election  and  RemovaL 
III.  Disqualification;   Eligibility. 
IV.  Change;    Special  Judge's    Assignment 

of  Judges. 
V.  Compensation. 
VL  Liability. 
VII.  Editorial  Notes. 

Of  Court  of  Alabama  Claims,  see  Alabama 

Claims,  1. 
Absence  of,  during  Trial,  as  Prejudicial  Er- 
ror, see  Appeal  and  Error,  1111,  1112. 
Prejudicial   Error   in   Remarks   or   Conduct 

of,  see  Appeal  and  Error,  VII.  m,  6. 
When  Judge  Has  Sat  in  a  Case,  see  Cases 

Certified,  1. 
Authority    of    Probate    Judge    to    Appoint, 

Commissioners,  see  Constitutional  Law, 

289. 
Authority    to    Grant  New    Trial,    see  New 

Trial,  62. 
Power  to  Appoint  Referee,  see  Courts,  246. 
Contempt   in   ]\faking  Charges   against,   see 

Contempt,  I.  b. 
Right  to  Law  Reports  Distributed  to,  see 

Counties,  25. 
Assignment  of  Rooms,  see  Court  House,  2, 

4,  5. 
Duty  as  to  Opinions,  see  Courts,  II.  d. 
Duty  as  to  Syllabi,  see  Courts,  247,  286. 
Presumption  as   to   Acts   of,   see   Evidence, 

599. 
Communication  to,  as  Privileged,  see  Evi- 
dence, 1506. 
As  to  Justice  of  the  Peace,  see  Justice  of  the 

Peace. 
Libel  of,  see  Libel  and  Slander,  73. 
Mandamus  to,  see  Mandamus,  I.  b. 
Assault  upon,  see  Marshal,  1. 
Special  Legislation  as  to,  see  Statutes,  387- 

389. 
Effect    of    Death    of,    on    Stipulation,    see 

Stipulation,  7. 
Competency  as  Witness,  see  Witnesses,  21. 


I.  In  General. 

1.  A  judge  may  be  considered  as  sitting 
in  a  case  without  taking  part  in  it  at 
every  stage.  State  ex  rel.  Hezel  v.  Bland, 
148  Mo.  625,  50  S.  W.  293;  43:  845 

2.  A  jnJjjt!  cannot  delegate  his  judicial  au- 
thority to  another,  and  his  attempt  to  do  so, 
even  with  the  consent  of  the  parties,  cannot 
bind  the  defendant  on  a  prosecution  for  fel- 
ony. Ellerbee  v.  State,  75  Miss.  522,  22  So. 
950,  41 :  569 
Protection  of. 

See  also  Courts,  6. 

3.  It  is  within  the  power  of  the  govern- 
ment of   the   United   States  to   protect   all 

LJl.A.  Dig.— 115. 


the  agencies  and  instrumentalities  necessary 
to  accomplish  the  objects  and  purpose  of 
that  government.  It  is  therefore  empow- 
ered to  protect  the  lives  of  the  judges  of  its 
courts  from  assaults  and  assination,  on  ac- 
count of  their  judicial  decisions,  by  desper- 
ate disappointed  litigants,  not  only  while 
actually  holding  court,  but  while  such  judges 
are  traveling  through  their  circuits  for  the 
purpose  of  holding  courts  at  the  diflferent 
places  therein  appointed  by  law  for  that 
purpose.  Re  Neagle,  39  Fed.  833,  5:  78 
Selection  of  assistants. 

4.  Where  assistants  are  necessary  to  en- 
able judges  to  discharge  their  duties  as 
judges,  the  court  must  choose  them.  State 
ex  rel.  Hovey  v.  Noble,  118  Ind.  350,  21  N. 
E.  244,  4:  101 
Apportionment  of  labor  between. 

5.  The  failure  of  the  judges  to  apportion 
the  labor  of  holding  the  courts  among  them- 
selves and  issue  an  order  specifying  the 
terms  to  be  held  by  each  judge,  as  required 
by  Ohio  Rev.  Stat.  §  468,  will  not  invalidate 
an  indictment  found  and  returned  at  a  term 
held  by  one  of  them  in  his  district.  State 
V.  Thomas,  61  Ohio  St.  444,  56  N.  E.  276, 

48:  459 
Calling  in  other  judges  to  assist  in  deci- 
sion. 

6.  Although  a  constitutional  question  is 
involved  in  a  case,  yet  the  circuit  judges 
need  not  be  called  in  to  assist  in  its  decision, 
under  S.  C.  Const,  art.  5,  §  12,  in  case  of  fail- 
ure of  the  judges  of  the  supreme  court  to 
agree,  if  there  is  another  question  involved 
not  requiring  the  construction  of  the  Consti- 
tution, which  is  decisive,  and  upon  which 
the  conclusions  reached  manifestly  turned. 
Johnson  v.  Charleston  &  S.  R.  Co.  55  S.  C. 
152,  32  S.  E.  2,  33  S.  E.  174,  44:  645 

5.  A  constitutional  question  is  not  in- 
volved in  a  case,  so  as  to  require  the  calling 
in  of  the  judges  of  the  circuit  courts  to  as- 
sist in  its  decision  upon  failure  of  the  judges 
of  the  supreme  court  to  agree,  under  the 
provisions  of  S.  C.  Const,  art.  5,  §  12,  where 
the  record  does  not  show  that  the  question 
was  presented  to  and  considered  by  the  trial 
judge.  Id. 

De  facto. 
See  also  infra,  49. 

8.  A  judge  de  facto  cannot  be  prevented 
from  acting  by  a  writ  of  prohibition,  on  the 
ground  that  he  is  acting  as  judge  without 
any  authority  of  law.  Walcott  v.  Wells, 
21  Nev.  47,  24  Pac.  367,  9:  59 

9.  So  long  as  a  judge  assumes  to  act  in 
that  capacity  under  a  commission  from  the 
governor,  although  issued  without  authority, 
he  is  a  de  facto  judge  and  his  acts  valid  so 
far  as  they  affect  the  public  and  the  rights 
of  third  nersons.  State  v.  Lewis,  107  N.  C. 
967.  12  S'  E.  457,  11:  105 

10.  A  person  appointed  judge  under  a  stat- 
ute increasing  the  number  of  judges,  even  if 
the  act  is  unconstitutional,  is  a  de  facto  of- 
ficer while  acting  l)y  virtue  of  his  commis- 
sion in  his  own  right,  by  consent  of  the 
other  judges,  and  under  assignment  by  tlie 
presiding  judge   to   a  district   in  which   no 
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other  judge  is  acting.     Walcott  v.  Wells,  21 
Nev.  47,  24  Pac.  367,  9:  59 

11.  A  judge  de  facto  is  a  judge  de  jure 
as  to  all  parties  except  the  commonwealth. 

Id. 

12.  A  de  facto  judge  who  has  acted  as 
such  through  the  trial  of  a  prosecution  has 
no  authority  to  arrest  judgment  because  he 
has  become  convinced  that  his  commission 
is  not  valid.  If  he  ceases  to  act  as  a  de 
facto  officer  by  his  own  volition,  he  has  no 
authority  to  arrest  a  judgment;  and  if  he 
is  still  such  an  officer  the  judgment  should 
be  pronounced.  State  v.  Lewis,  107  N.  C. 
967,  12  S.  E.  457,  11:  105 
Number  of  judges. 

13.  The  power  of  the  legislature  to  pro- 
vide for  more  than  one  judge  in  a  judicial 
circuit  is  not  limited  by  the  provisions  of 
Ark.  Const,  art.  7,  §  13,  that  for  each  cir- 
cuit "a  judge"  shall  be  elected.  State  ex 
rel.  Kinsworthy  v.  Martin,  60  Ark.  343,  30 
S.  W.  421,  28:  153 
Quorum;  absence  of  one. 

14.  There  is  a  quorum  of  the  supreme 
court,  under  a  constitutional  provision  that 
the  court  "shall  consist  of  a  chief  justice  and 
two  associate  justices,  any  two  of  whom 
shall  constitute  a  quorum,"  where  the  two 
associate  justices,  or  one  of  them  and  a 
person  "learned  in  the  law,"  commissioned 
by  the  governor  in  place  of  the  other  as- 
sociate justice,  who  is  disqualified  to  sit,  are 
present  in  the  case,  although  there  is  a 
vacancy  in  the  office  of  the  chief  justice. 
Williarns  v.  Benet,  35  S.  C.  150,  14  S.  E. 
288,  14:  825 

15.  When  four  of  the  five  judges  compos- 
ing a  court  are  declared  by  the  Constitution 
to  be  a  quorum,  their  agreement  in  a  deci- 
sion, tlie  other  bpinc  absent,  mnkes  the  do- 
cision  unanimous,  within  the  meaning  of  a 
statuto  requiring  leave  to  appeal  from  unani- 
mous decisions.  Ilarroun  v.  Brush  Electric- 
Light  Co.  1.52  X.  V.  212.  4G  X.  E.  291. 

38:  615 
10.  Two  mon:l)ors  of  the  Tennessee  court 
of  chancery  appeals  may  hear,  consider,  con- 
fer together,  and  decide  the  causes  before 
tliom,  in  the  absence  of  the  other  member 
of  the  court  from  sickness  or  other  reason, 
ah  Hough  the  act  creating  the  court  makes 
no  provision  as  to  the  number  that  may  act 
or  constitute  a.  quorum;  but  IMill.  &  V. 
(Tenn.)  Code,  §  56,  while. not  applicable  to 
tlic  court,  provides  generally  that  the  major- 
ity of  tliree  or  more  officers  to  whom  joint 
authority  is  given  may  exercise  it,  unless 
otherwise  declared.  Cowan  v.  !Murch,  97 
Tenn.  .')n().  .^7  S.  \\-.  ?,<j?,.  34:  538 

Acts  after  adjournment. 

17.  Xciilici-  ihc  |ii-('~i(lfut  jiulLTe.  nor  the 
1\\(i  a--oci;iti'  jii'lur^.  (if  a  court  of  coininon 
pica--,  without  coii-ult  at  ion  of  all  a>  a  court, 
can  ouicr  a  \aliil  imiIl:  iin'iii  or  order  in  a  case 
a  ft  ci-  ;i  I !  Inn  I'll  II  .'III  Hi'  1  lie  CMiirt .  \\1icrc  a  vor- 
(lici  \\;i-  rciuli'iTil  in  tln'  c:i-c  aii'l  mot  ion> 
)'"!'  i|i-\\  tri;il  ;iii.l  fr,r  iudvniciit  //'///  nlislinitr 
'■•;■'  '/''■/'/  \',  nc  niiidc  a  ml  Ici't  iiii'lccidi-,!  on 
inlionninhiii  .  r.iin:,  v.  Armor.  H;t  i'a.  73. 
3ij'  .\ll.   357,  1^0:213 


Federal  judges. 

18.  Congress,  in  establishing  "inferior 
courts"  and  prescribing  their  jusisdiction, 
must  confer  upon  the  judges  appointed  to 
administer  them  the  constitutional  tenure 
of  office, — that  of  holding  "during  good  be- 
havior"— before  they  can  become  invested 
with  any  portion  of  the  judicial  power  of  the 
government.  Kentucky  &  I.  Bridge  Co.  v. 
Louisville  &  N.  R.  Co.  37  Fed.  567,        2:  289 


n.  Appointment  or  Election  and  Removal. 

Of  Court  of  Conciliation,  see  Arbitration, 
13. 

Legislative  Interference  with  Governor's 
Power  of  Appointment,  see  Courts, 
238. 

Term  of  Office  of  Judges  of  Court  of  Ala- 
bama Claims,  see  Alabama  Claims,  1. 

See  also  infra,  58. 

19.  The  change  of  a  county  from  one  ju- 
dicial circuit  to  another,  whose  judges  the 
qualified  voters  of  the  county  had  no  voice 
in  electing,  does  not  violate  Tenn.  Const, 
art.  6,  §  4,  providing  that  "the  judges  shall 
be  elected  by  the  qualified  voters  of  the  dis- 
trict or  circuit  to  which  they  are  to  be  as- 
signed." McCulley  v.  State,  102  Tenn.  509, 
53  S  .W.  134,  46:567 

20.  A  vacancy  in  the  office  of  a  county 
judge,  where  the  unexpired  term  is  for  more 
than  one  year,  shall  be  filled,  under  Neb, 
Const,  art.  6,  §  21,  bj'  an  election.  State 
ex  rel.  Berge  v.  Lansing,  46  Neb.  514,  64  N. 
W.  1104,  35:  124 

21.  A  decision  by  the  house  of  delegates  in 
a  contested  election  case,  that  a  judge  who 
has  been  commissioned  by  the  governor  was 
not  elected,  and  an  order  for  a  new  election 
withm  thirty  days,  pursuant  to  Md.  Const, 
art.  4,  §  12,  do  not  create  a  vacancy  which 
can  be  fined  by  appointment  by  the  gover- 
nor, where  such  election  is  not  held  and  can- 
not be  because  of  certain  legislation  passed 
at  the  same  session.  Ijams  v.  Duvall,  85 
:\Id.  252,  36  Atl.  819,  36:  127 
Removal;  abolishing  district. 

Removal     by    Legislature,    Review    of,    by 

Court,  see  Courts,  166. 
Legislative   Power   to   Abolish  District,   see 

Courts,  241. 
See  also  Officers,  127. 

22.  The  removal  of  a  judge  from  office 
cannot  be  made  for  purely  economic  rea- 
sons not  personal  to  him  or  relating  to  his 
administration  of  the  office,  under  Tenn. 
Const,  art.  6,  §  6,  which  provides  for  the 
removal  of  judges  by  concurrent  vote  of 
both  houses  of  the  general  assembly,  after 
notice  to  tlic  judge,  accompanied  with  a 
copv  of  the  causes  alleged  for  his  removal. 
.McCullcv  V.  State,  102  Tenn.  609,  53  S.  W. 
134.         "  46:  567 

23.  A  judge  whose  term  of  office  is  fixed 
liv  tlic  Constitution  cannot  be  dcprivetl  of 
his  oliicc  or  of  the  right  to  exercise  its 
(luiics.  before  the  ex]iiration  of  his  term,  by 
a  statute  attenpliug  to  al)olish  the  judicial 
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district  to  which  he  was  elected.  State  ex 
rel.  Gibson  v.  Friedley,  135  Ind.  119,  34  N. 
E.  872,  21 :  634 


HI.  Disqualification;    Eligibility. 

Allowing  Bail  on  Habeas  Corpus  Where 
Criminal  Judge  Improperly  Refused  to 
Act  on  Ground  of  Disqualification,  see 
Bail  and  Recognizance,  1. 

24.  A  defendant  cannot  disqualify  a  judge 
by  alleging  matters  as  to  which  the  judge 
may  have  advised  the  complainant,  and 
which  are  entirely  irrelevant  and  immaterial 
to  the  case  made  by  the  bill.  Tampa  Street 
R.  &  P.  Co.  V.  Tampa  Suburban  R.  Co.  30 
Fla.  595,  11  So.  562,  17:  681 

25.  The  ground  of  disqualification  of  a 
judge  need  not  be  shown  by  complainant's 
bill,  if  an  issue  either  of  law  or  fact  is 
formed  by  the  pleadings  on  a  question  as  to 
which  the  judge  has  been  the  counsel  of 
either  party.  Id. 
Relationship  or  affinity. 

For  Editorial  Notes,  see  infra,  VII.  §  1. 

26.  Husbands  of  an  aunt  and  niece  are  so 
related  to  each  other  by  affinity  as  to  dis- 
qualify the  one  from  sitting  as  a  judge  in  a 
case  in  which  the  other  is  an  interested  par- 
tv,  under  Fla.  Rev.  Stat.  §  967.  State  ex  rel. 
Perez  v.  Wall,  41  Fla.  463,  26  «o.  1020, 

49:  548 

27.  A  first  cousin  of  one  of  the  parties  is 
not  within  the  terms  of  the  statute  prohib- 
iting a  judge  from  acting  who  is  related  to 
one  of  the  parties  within  the  third  degree, 
where  the  statutes  provide  that  in  the  col- 
lateral line  the  degrees  are  counted  by  gen- 
erations from  one  of  the  relatives  up  to  the 
common  ancestor  and  from  the  common  an- 
cestor to  the  other  relation,  excluding  one, 
including  the  other,  and  counting  the  com- 
mon ancestor  but  once.  Robinson  v.  South- 
ern P.  Co.  105  Cal.  526,  38  Pac.  94,  722, 

28:  773 

28.  That  a  judge  has  boarded  with  his 
sister-in-law,  and  that  she  is  and  has  been  a 
daily  visitor  at  his  home,  remaining  there 
sometimes  for  days,  and  that  the  judge  has 
always  been  a  great  admirer  and  friend  of 
a  brother  of  the  sister-in-law,  and  lias  al- 
ways regarded  him  as  scrupulously  honest, 
and  that  these  considerations  lead  him  to 
fear  that  he  might  not  be  able  to  do  the 
state  justice, — do  not  disqualify  the  judge 
from  presiding  in  the  trial  of  such  brother 
tor  a  criminal  offense.  Ex  parte  Harris,  20 
Fla.  77,  7  So.   1,  6:  713 

29.  Affinity  is  the  tie  between  a  husband 
and  the  blood  relations  of  the  wife,  and  be- 
tween a  wife  and  the  blood  relations  of  the 
Inisband.  but  it  does  not  exist  ht'twceii  tlic 
blood  relations  of  either  part}'  to  the  mar- 
riage and  those  of  the  other  party;  and 
lieiieo  thore  is  no  affinity  l)(>t\v('eii  a  hiotlicr 
of  a  wife  anji  the  brother  of  her  husband, 
and  the  latter  is  not  disqualified  by  affinity 
to  preside  in  the  trial  of  the  former  for  a 
crime.  Id. 


Previous  connection  with  case. 
.See  also  infra,  45. 
For  Editorial  Notes,  see  infra,  VII.  §  2. 

30.  A  judge  is  disqualified  in  a  case  where 
he  has  previously,  as  an  attorney,  given  ad- 
vice to  one  of  the  parties  as  to  the  legal  ef- 
fect of  an  instrument,  the  effect  of  which  is 
in  controversy  in  the  suit.  Tampa  Street 
R.  &  P.  Co.  V.  Tampa  Suburban  R.  Co.  30 
Fla.  595,  11  So.  562,  17:  681 

31.  Advice  by  an  attorney  that  a  party 
has  a  right  under  a  city  franchise  will  not 
disqualify  such  attorney  from  sitting  as 
judge  in  a  case  subsequently  brought  by 
such  party,  in  which  his  alleged  rights  are 
not  based  on  a  city  franchise,  but  entirely 
on  state  legislation.  Id. 

32.  Tne  question  of  the  disqualification  of 
a  judge  by  reason  of  a  former  relation  of 
attorney  and  client  is  entirely  distinct  and 
independent  of  any  question  of  present  in- 
terest in  the  case,  and  of  the  payment  of 
any  fee  or  reward  therein.  State  ex  rel. 
Ambler  v.  Hocker,  34  Fla.  25,  15  So.  581, 

25:  114 

33.  A  judge  who,  previous  to  his  commis- 
sion, has  been  an  attorney  in  a  case,  is  dis- 
qualified to  adjudicate  not  only  all  matters 
arising  in  that  identical  case,  but  aiso  all 
supplemental  matters  or  proceedings  had  or 
taken  to  enforce,  or  to  resist  the  enforce- 
ment of,  any  judgment  or  decree  rendered  in 
such  case.  Id. 

34.  A  judge  who,  previous  to  his  commis- 
sion, was  a  solicitor  of  record  for  complain- 
ant in  a  chancery  cause  brought  for  the  pur- 
pose of  having  receivers  appointed  for  cer- 
tain property,  is  disqualified  from  trying  a 
claim  interposed  by  said  receivers  to  said 
property,  when  the  same  is  levied  upon  un- 
der execution  in  favor  of  third  parties.     Id. 

35.  A  judge  who,  previous  to  his  commis- 
sion, was  an  attorney  of  record  in  an  at- 
tachment suit  at  the  time  of  the  levy  of  the 
writ  of  attachment  upon  certain  property, 
is  disqualified  to  try  a  claim  interposed  to 
said  property,  when  the  same  is  afterwards 
levied  upon  under  an  execution  issued  in  the 
same  suit.  Id. 

36.  A  member  of  a  law  firm  which  began 
a  suit,  using  the  name  of  such  firm  as  attor- 
neys for  the  plaintiff,  is  disqualified  as  a 
judge  for  trying  a  claim  interposed  to  prop- 
erty levied  upon  by  virtue  of  an  execution 
issued  in  sucli  main  case,  although  the 
management  of  such  suit  maj'  have  been  ex- 
clusively under  the  direction  of  the  other 
member  of  such  firm,  and  not  wnthin  the 
knowleilge  of  such  judge.  Id. 
Interest. 

See  also  supra,  32. 

37.  The  interest  which  disqualifies  a 
judge,  under  McClel.  (Fla.)  Dig.  §  28,  p.  337, 
is  a  property  interest  in  the  action  or  its 
result,  in  contradistinction  to  an  interest 
of  feeling  or  sympathy  or  bias  that  would 
disqualify  a  juror.  Ex  parte  Harris.  26  Fla. 
77.  7  So."l.   ■  6:  713 

3S.  A  judge  is  not  disqualified  to  hold 
CDiii'ts  ill  comitii's  added  to  his  d'strict  by 
statute,  because  the  act  provides  additional 


1828 


JUDGES.  IV. 


compensation  for  the  service.    White  v.  Hin- 
ton,  3  Wyo.  753,  30  Pac.    953,  17:  66^ 

39.  A  judge  who  owns  real  estate  in  a  city 
that  is  taxable  for  the  city's  bonded  indebt- 
edness is  disqualified  to  sit  in  a  suit  to 
contest  the  validity  of  a  contract  which  will 
involve  the  creation  of  a  bonded  debt  of  the 
city  to  a  large  amount,  necessitating  a  spe- 
cial tax  for  forty  years,  that  will  directly 
affect  the  value  of  all  real  property  subject 
to  it.  Meyer  v.  San  Diego,  121  Cal.  102,  53 
Pac.  434,  41 :  762 

40.  A  judge  is  disqualified  to  sit  in  a  cause 
in  which  the  plaintiff  is  a  corporation  of 
which  his  wife  is  a  stockholder,  although 
there  are  no  statutory  provisions  on  the  sub- 
ject, and  a  husband  in  that  state  is  not  di- 
rectly interested  in  the  property  of  his  wife 
during  her  lifetime,  and  she  may  encumber 
or  dispose  of  it  without  his  consent,  but  he 
is  by  law  entitled  to  succeed  to  a  portion 
of  her  estate  upon  her  decease.  First  Nat. 
Bank  v.  McGuire,  12  S.  D.  226,  80  N.  W. 
1074,  47:413 

41.  Membership  in  a  state  bar  association 
does  not  disqualify  a  judge  to  hear  a  pro- 
ceeding brought  by  it  for  the  disbarment  of 
an  attorney,  although  the  association  may 
be  liable  for  the  costs  if  defeated.  Ex  parte 
Alabama  State  Bar  Asso.  92  Ala.  113,  8  So. 
768,  12:  134 

42.  A  judge  is  disqualified  to  sit  in  the 
matter  of  the  probate  of  a  will  which  makes 
a  gift  to  a  church  of  which  he  is  a  vestry- 
man, where  the  vestry  and  wardens  of  the 
church  are  by  statute  invested  with  all  its 
corporate  powers  in  respect  to  property. 
State  ex  rel.  Colcord  v.  Young,  31  Fla.  594, 
12  So.  673,  19:  636 
Waiver  of  disqualification. 

Estoppel  to  Urge  Disqualification,  see  Con- 
tempt. 48. 

43.  An  objection  to  jurisdiction  on  account 
of  the  disqualification  of  tiie  judge  who  tried 
the  merits  of  the  case  is  not  waived  by  ap- 
plying for  an  injunctional  order  to  prevent 
some  irreparable  injnrv.  First  Nat.  Bank 
V.  McGuire.  12  S.  D.  226,  80  N.  W.  1074, 

47:  413 
Eligibility. 
For  Lailorial  Notes,  see  infra.  VII.  §  1. 

44.  A  person  is  not  "learned  in  the  law." 
within  the  meaning  ot  S.  1).  Const,  art.  5, 
§§  10,  25,  declaring  who  shall  be  eligible  as 
judges,  unless  when  elected  he  is  either  ad- 
mitted or  entitled  to  be  admitted  without 
examination  to  practise  as  an  attorney  at 
law  in  the  state.  Jamieson  v.  Wiggin,  12 
S.  D.  10,  80  N.  W.  137,  46:  317 


IV.  Change;    Special   Judge:    Assignment  of 

Judges. 
Allowance   of  1*111   nf    lv\ri']itinn  by   Succes- 
sor of  Trial  Judge,  sec  .\ppeal  and  Er- 

nu-.  2ris;. 
Chaiiirc  of  \"ciinc.  see  Avenue.  IT. 

Change. 

As  a   Mi-irial,  x-n  Criminal  Law.  72. 

Con-i  i-iictidii  of  Statute  as  to,  sec  Statutes, 

t'.HI. 

45.   A  juiIl^c's  siatenieni    in   tran>fciring  a 


cause,  that  he  is  disqualified  by  reason  of 
advice  as  attorney  upon  "certain  questions 
involved,  in  the  suit,"  is  not  sufficient  to 
show  disqualification,  where  the  specific 
facts  stated  do  not  support  the  conclusion. 
Tampa  Street  R.  &  P.  Co.  v.  Tampa  Sub- 
urban R.  Co,  30  Fla.  595,  11  So.  562, 

17:  681 

46.  Jurisdiction  does  not  attach  to  a 
court  to  which  a  cause  is  transferred  for 
disqualification  of  the  transferring  judge,  if 
the  facts  stated  by  him  do  not  disqualify 
him.  Id. 

47.  An  affidavit  that  plaintiflF  "believes 
that  he  cannot  have  a  fair  and  impartial 
trial  before  the  regular  judge  of  this  court" 
is  insufficient  to  secure  a  change  of  judge. 
Palmer  v.  Poor,  121  Ind.  135,  22  N.  E.  984, 

6:  469 

48.  When  an  application  is  made  for  a 
change  of  the  trial  judge,  as  provided  in  S. 
D.  Sess.  Laws,  1890,  chap.  78,  §  20,  on  ac- 
count of  bias  and  prejudice,  the  party  mak- 
ing the  application  must  establish  such  facts 
and  circumstances  (by  affidavit  or  other  ex- 
trinsic testimony  as  clearly  shows  the  ex- 
istence of  bias  and  prejudice  on  the  part  of 
the  judge  against  the  defendant)  as  to  raise 
a  strong  presumption  that  a  fair  and  im- 
partial trial  cannot  be  had  before  such 
judge.  It  must  be  such  a  showing,  and 
strong  enough  to  overthrow  the  presump- 
tion in  favor  of  the  integrity  of  the  trial 
judge,  before  a  change  will  be  made.  State 
V.  Chapman,  1  S.  D.  414,  47  N.  W.  411, 

10:432 

49.  A  probate  judge  cited  by  the  probate 
judge  of  another  district  to  act  in  his  place, 
who  acts  with  the  assent  of  the  clerk,  is  a 
judge  dc  jure,  although  the  statute  pre- 
scribes that  the  '"clerk  of  the  court  shall 
cite"  the  judge  in  such  cases,  as  that  pro- 
vision is  merely  directory.  Gallup  v.  Smith, 
59  Conn.  354,  22  Atl.  334,  12:  353 

50.  The  death  of  one  judge  and  the  quali- 
fication of  his  successor  do  not  render  neces- 
sary a  reargument  of  a  case  previously  ar- 
gued and  submitted,  where  the  surviving 
judges,  constituting  then  and  now  a  major- 
ity of  the  court,  are  agreed  as  to  its  dispo- 
sition. State  V.  Sioux  Falls  Brew.  Co.  5 
S.  D.  39,  360,  58  N.  W.  1,  928,  26:  138 

51.  The  provision  of  Dak.  Comp.  Laws,  § 
7312,  that  a  judge  "may"  call  in  another 
judge  to  try  the  case  when  one  indicted  for 
felony  presents  to  him  an  affidavit  stating 
that  he  cannot  have  an  impartial  trial  by 
reason  of  the  bias  or  prejudice  of  such  judge, 
makes  it  the  absolute  duty  of  the  judge  to 
call  in  another  judge  to  try  the  case,  and 
the  word  "may"  is  to  be  construed  "must." 
State  v.  Kent,  4  N.  D.  577,  62  N.  W.  631, 

27:  686 
Special  judge. 
See  also  Venue,  21. 

52.  A  judgment  rendered  by  a  special 
judge  elected  as  provided  by  law  is  neither 
void  nor  reversible  merely  because  he  did 
not  take  the  oath  prescribed  bv  W.  Va. 
Const,  art.  4,  §  5.  Tower  v.  Wliip,'53  W.  Va. 
15S.  44  S.  E.   179,  63:  937 

53.  Proceedings    before    a    special    judge. 
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even  by  consent  of  parties,  are  coram  non 
judice  and  void  if  the  regular  judge  is  not 
in  fact  disqualified,  although  he  supposes  he 
is  and  refuses  to  sit.  Ex  parte  Alabama 
State  Bar  Asso.  92  Ala.  113,  8  So.  768. 

12:  134 

54.  A  person  learned  in  the  law,  commis- 
sioned by  the  governor  under  S.  C.  Const, 
art.  4,  §  6,  to  take  the  place  of  an  associate 
justice  of  the  supreme  court  virho  is  disquali- 
fied to  sit  in  a  particular  case,  becomes  pro 
hac  vice  the  associate  justice  of  that  court, 
with  full  power  as  such  so  far  as  that  case 
is  concerned.  Williams  v.  Benet,  35  S.  C. 
150,  14  S.  E.  288,  14:  825 
Assignment  of  judges. 

Judicial  Notice  of,  see  Evidence,  27. 

55.  Wyo.  act  December  15,  1877,  creating 
a  new  judicial  district  and  assigning  a  judge 
thereto,  did  not  displace  him  from  his  sphere, 
in  e.xcess  of  the  legislative  power  under  the 
grant  of  Congress  giving  legislative  author- 
ity on  all  rightful  subjects  of  legislation, 
and  explicitly  authorizing  the  assignment 
of  judges  to  the  several  judicial  districts  in 
such  manner  as  each  legislative  assembly 
deems  '"proper  and  convenient."  White  v. 
Hinton,  3  Wyo.  753,  30  Pac.  953,  17:66 

56.  An  order  asigning  a  judge  "to  hold 
fall  terms"  of  a  court  in  lieu  of  a  deceased 
judge  may  be  upheld,  under  the  power  to 
call  such  terms  of  the  court  under  the  cir- 
cumstances, on  the  ground  that  the  govern- 
or did  not  exercise  the  limit  of  his  powers, 
although  the  "fall  terms"  were  to  be  held  at 
the  time  appointed  by  law  for  the  regular 
fall  sessions.  State  v.  Lewis,  107  S.  C. 
967,  12  S.  E.  457,  11:105 

57.  The  death  of  a  judge  is  an  "unavoid- 
able accident,"  within  the  meaning  of  N.  C. 
Const,  art.  4,  §  11,  giving  the  governor  pow- 
er, in  case  of  unavoidable  accident,  to  assign 
another  judge  to  hold  a  term  in  lieu  of  the 
one  unable  to  preside.  Id. 

58.  Under  a  constitution  giving  the  govern- 
or power  to  appoint  district  judges,  and,  in 
case  of  the  protracted  illness  of,  or  an  un- 
avoidable accident  to,  the  judge  of  a  particu- 
lar dictrict,  which  renders  him  unable  to 
preside,  to  require  the  judge  of  any  district 
to  hold  specified  terms  of  court  in  the  dis- 
trict of  the  disabled  judge,  the  governor 
may,  upon  the  death  of  a  judge,  assign  a 
judge  from  another  district  to  hold  terms  in 
decedent's  district  during  a  reasonable  time 
which  is  allowed  to  elapse  before  the  ap- 
pointment of  a  successor  to  the  deceased 
judge.  Id. 


V.  Compensation. 

Of  Arbitrators,  see  Arbitration,  17,  22. 
Special  Legislation  as  to,  see  Statutes,  387- 

389. 
See  also  supra,  38. 

.5!).  .^  county  judge  in  Texas  is  not  enti- 
tled to  a  fee  of  .$3  for  criminal  cases  dis- 
missed  by    him    without    trial,    under   Tex. 


Code  Crim.  Proc.  art.  1075,  giving  him  that 
sum  "for  each  criminal  action  tried  and 
finally  disposed  of  before  him."  Bracken- 
ridge  V.  State,  27  Tex.  App.  513,  11  S.  W. 
630,  4 :  360 

60.  Where  under  the  statutes  a  particular 
city  is  denominated  "a  territorial  division  of 
the  state,"  treated  as  a  county,  and  providea 
with  a  probate  judge  the  same  as  other 
counties,  he  is  a  county  officer  within  the 
meahing  of  constitutional  provisions  regulat- 
ing the  compensation  of  such  officers.  Hen- 
derson V.  Koenig,  168  Mo.  356,  68  S.  W.  72, 

'^'7:  659 


VI.  Liability. 

For  False  Imprisonment,  see  False  Imprison- 
ment, 29-32. 

For  Extortion,  see  Extortion,  1,  2. 

Evidence  on  Prosecution  for  Extortion,  see 
Evidence,  1030. 

For  Editorial  Notes,  see  infra,  VII.  §  1. 

61:  A  member  of  a  town  council  when  pre- 
siding as  judge  over  a  police  court  is  not 
within  the  provisions  of  Ga.  Pol.  Code,  §  752, 
making  municipal  officers  personally  liable 
for  official  acts  done  without  authority  of 
law.  Calhoun  v.  Little,  106  Ga.  336,  32  S.  E. 
86,  43:630 

For  excluding  spectators  from  courtroom. 

62.  A  justice  is  not  personally  liable  for 
ordering  the  exclusion  of  spectators  from 
his  court  room,  and  the  actual  removal  of  a 
person  by  an  officer  under  his  direction, 
where  he  acts  in  the  mistaken  belief  that  the 
case  is  one  which  he  is  justified  in  conduct- 
ing with  closed  doors.  Williamson  v.  Lacy, 
86  Me.  80,  29  Atl.  943,  25:  506 
For  disbarment  of  attorney. 

63.  A  judge  of  a  court  of  record  is  not 
subject  to  a  private  action  for  oppressively, 
maliciously,  and  corruptly  entering  a  decree 
disbarring  an  attorney.  Webb  v.  Fisher, 
109  Tenn.  701,  72  S.  W.  110,  60:791 

64.  Judges  are  not  liable  to  an  individual 
in  damages  for  prohibiting  him  from  further 
exercising  before  the  court  the  functions  of 
an  attorney  thereof,  where  the  right  to  re- 
move attorneys  is  a  judicial  power  exclusive- 
ly within  their  jurisdiction.  Manning  v. 
French,   149  Mass.  391,  21  N.  E.  945, 

4:  339 
For  money  lost  by  bank  failure. 

65.  A  judge  of  probate  cannot  relieve  him- 
self from  the  duty  imposed  upon  him  by  law 
of  turning  over  to  the  state  all  money  re- 
ceived by  him  as  license  fees,  by  showing 
that  it  had  been  lost  by  the  failure  of  a  bank 
in  which  he  had  deposited  it  in  good  faith 
at  a  time  when  it  enjoyed  the  confidence  of 
the  business  world,  where  the  deposits  made 
were  general  ones,  since  he  had  no  right  to 
make  such  deposit,  under  the  Code  provision 
that  he  could  not  use  the  money  himself 
or  permit  anyone  else  to  use  it.  Alston  v. 
State,  92  Ala.  124,  9  So.  732,  13:  659 
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JUDGES,  VII. ;  JUDGMENT. 


VII.  Editorial  Notes. 


§  I.  In  general. 

Power  of  judicial  officer  to  dismiss  proceed- 
ings.   2:  644.* 

Unconstitutionality  of  statute  as  defense  to 
mandamus  to  compel  its 
enforcement  by  judicial 
officers.     47 :  516. 

Right  of  woman  to  hold  judicial  office.  38: 
209. 

Competency  of  judge  as  witness  in  a  cause 
on  trial  before  him.  31: 
465. 

Temporary  absence  of  judge,  when  fatal  to 
trial.     41 :  569. 

Judge's  interest  as  affecting  validity  of  acts 
done  by  executor  or  ad- 
ministrator under  letters 
subsequently  revoked  or 
held  invalid.    21:150. 

Power  of  court  to  call  and  examine  wit- 
nesses.    57:  875. 

Court  attendant  as  public  officer.     17:  245. 

Personal  liability  for  judicial  acts.     14:  138. 

Personal  liability  for  exceeding  jurisdiction. 
27:  92. 

Exemption  of  consul  from  liability  for  ju- 
dicial acts.    45:  588. 

§  2.  Disqualification  of  judge  by  prior  con- 
nection with  case. 

Statutory  disqualification  of  judge  from  hav- 
ing   been    counsel    in    the 
cause.     25:  114. 
Generally.     25:  114. 
Where  the  causes  are  not  identical.    25: 

115. 
Where    the    parties    are    not    identical. 

25:  116. 
Formal  orders.    25:  116. 

Disqualification  without  regard  to  statute, 
from  having  been  of 
counsol  in  the  cause.  25: 
117. 

Disqualification  from  having  tried  the  case 
before.     25:  118. 


JUDGMENT. 

I.  Eenililion;  Entry;  Amendment. 

a.  In   (ieneral. 

b.  By  Confession. 

c.  Jurisdiction;  Notice. 

1.  Jn  rieneral. 

2.  In  Divorce  Suit. 

d.  For  and  against  Whom;   Several 

or  Joint . 

e.  Form  and  Substance. 

1.  In    (Icneial. 

2.  Confnrniitv    to     Findings    of 

Fart. 

3.  Contoniiitv  to  Pleadings  and 

I'rnuf, 

4.  \nii  ()bstfii)ic   \'^reilicto. 

f.  Entry;    Iti'cnid. 

1.    In   Ccnnal;    Siitiicioncy  as  to 

\a  iiif. 
■-1.  Tinic   oi  ;    Xunv  pro   Tunc. 

g.  Mi>ilitic-atii;n. 


n.  Effect  and  Conclusiveness. 

a.  In  General. 

b.  Decrees  Interlocutory,  by  Default 

or  Direction,    or    on    Demurrer; 
Dismissal. 

c.  Collateral  Attack. 

1.  In  General. 

2.  Grounds. 

a.  In  General. 

b.  In  Divorce  Suit. 

d.  What  Matters  Concluded. 

1.  In  General. 

2.  Matters  as  to  Real  Property. 

3.  Divorce. 

4.  Taxes  and  Assessments. 

5.  Probate  Matters. 

6.  On  Contracts. 

7.  Negligence;   Nuisance. 

8.  Corporate  Matters. 

e.  As  to  Parties. 

1.  In  General. 

2.  Persons  Not  Parties  or  Noti- 

fied. 

3.  Effect  of  Notice  of,  or  Par- 

ticipation in  Action. 

4.  Principal   and   Surety. 

5.  Husband  and  Wife. 

6.  Corporations   and  Stockhold- 

ers. 

7.  Public  Officers. 

8.  Mortgage  Cases. 

III.  The  Lien. 

a.  In  General. 

b.  On  What  Property. 

c.  Sufficiency  of  Index. 

IV.  Foreign  .Judgments. 

a.  Of  Foreign  Country. 

b.  Of  Sister  State. 

1.  In  General. 

2.  In  Divorce  Suit. 
V.  Discharge;  Assignment. 

VI.  Revival ;  Enforcement. 

a.  Enforcement. 

b.  Revival;  Scire  Facias. 
VII.  Relief  against;  Rehearing. 

a.  In  General. 

b.  Defenses. 

c.  Grounds. 

d.  Procedure. 

e.  Time. 

f.  Rehearing. 
VIII.  Editorial  Notes. 

For  Alimony,  Survival  of,  see  Abatement 
and  Revival,   12. 

Finality  of,  see  Appeal  and  Error,  I.  b;  Ma- 
licious Prosecution,  35. 

First  Objection  to,  on  Appeal,  see  Appeal 
and  Error,  VII.  j,  8. 

Finding  of  Facts  after  End  of  Term  as  Part 
of,  see  Appeal  and  Error,  197. 

N'alidating  \'oid  Judgment,  see  Constitution- 
al Law,  129,  130. 

Motion  in  Arrest  of.  see  Criminal  Law.  137- 
139. 

IDamages  for  Conversion  of,  see  Damages, 
397. 

Ellect  of  Marriage  Before  Decree  for  Divorce 
I'x'conios  Absohite,  see  Divorce  and  Sep- 
aration, 52-54. 

When  Exempt,  see  Exemptions,  16-18. 
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Homestead  Exemption  in,  see  Homestead, 
14. 

Protection  of,  in  Garnishment,  see  Garnisli- 
ment,  83. 

Right  to,  against  Indian,  see  Indians,  3. 

Against  Infant,  see  Infants,  105-113. 

Interest  on,  see  Interest,  I.  d. 

Libelous  Charge  of  Rendition  of,  see  Libel 
and  Slander,  54. 

Limitation  of  Action  on,  see  Limitation  of 
Actions,  II.  j. 

Pleading  as  to,  see  Pleading,  35,  444. 

Allowing  Amendment  on  Motion  for,  see 
Pleading,  139. 

Appointment  of  Receiver,  Before,  see  Re- 
ceivers, 9,  10. 

Set-Off  of,  or  against,  see  Set-OflF  and  Coun- 
terclaim, n. 

Estoppel  by  Stipulation  as  to,  see  Stipula- 
tion, 3. 

Taxation  of,  see  Taxes,  31,  132. 

On  Agreed  Case,  see  Agreed  Case,  7.    

On  Appeal,  see  Appeal  and  Error,  Vlll.  ♦ 

In  Contempt  Proceeding,  see  Contempt,  IV. 

On  Creditors'  Bill,  see  Creditors'  Bill,  V. 

In  Ejectment,  see  Ejectment,  UI.  a. 

In  Injunction  Suit,  see  Injunction,  505-515. 

In  Lunacy  Proceedings,  see  Incompetent  Per- 
sons, 6-9. 

On  Dismissal  of  Appeal  from  Justice's  Court, 
see  Justice  of  the  Peace,  28,  29. 

In  Action  to  Enforce  Lien,  see  Mechanics' 
Liens,  107. 

On  Foreclosure,  see  Mortgage,  VI.  e. 

In  Proceeding  for  Adoption  of  Child,  see 
Parent  and  Child,  45,  46. 

In  Partition  Suit,  see  Partition,  II.  c. 

In  Replevin,  see  Replevin,  II.  c. 

In  Will  Contest,  see  Wills,  1.34,  136. 

As  Claim  Provable  in  Bankruptcy,  see  Bank- 
ruptcy, 36,  37. 

As  Contract  within  Provision  against  Im- 
pairing Obligation  of,  see  Constitution- 
al Law,  1116-1118. 

As  Prerequisite  to  Creditors'  Bill,  see  Cred- 
itors' Bill,  IL 

As  a  Debt,  see  Corporations,  324,  555;  Home- 
stead, 24. 

As  Evidence,  see  Evidence,  IV.  e. 

Copy  of,  as  Evidence,  see  Evidence,  798, 
799. 


I.  Rendition;    Entry;    Amendment. 

a.  In   General. 

Rendition  on  Sunday,  see  Sunday,  6. 

For  Editorial  Notes,  see  infra,  VIII.  §§  1-7. 

By  default. 

Foreign  Judgment,  see  infra,  334. 

Collateral  Attack  on,  see  infra,  127,  129. 

Effect  and  Conclusiveness  of.  see  infra.  99, 
100,  272. 

Relief  against,  see  infra,  407,  411,  417,  425, 
426,  434,  437. 

Review  of  Discretion  as  to  ^'acating,  see 
Appeal  and  Error.  585,  586. 

Practice  of  Common  Law  as  to.  see  Com- 
mon Law,  7. 

In  Criminal  Case,  see  Criminal  Law,  188. 


Effect  of,  on  Right  to  Dismiss,  see  Dismissal 

or  Discontinuance,  11. 
Title  of  Statute  as  to.  see  Statutes,  161. 
See  also  infra,  16,  40,  55. 

1.  Proof  as  to  the  value  of  the  property 
may  be  required  before  the  entry  of  judg- 
ment in  favor  of  plaintiff  after  a  default 
by  defendant  in  an  action  to  recover  dam- 
ages for  the  conversion  of  personal  prop- 
erty. Haley  v.  Eureka  County  Bank,  21 
Nev.  127,  26  Pac.  64,  12:  815 

2.  A  judgment  by  default  in  an  action 
against  A.  J.  Veasey  is  supported  by  a  re- 
turn of  service  of  summons  on  "Jack  Veas- 
ey, the  defendant."  Veasey  v.  Brigman, 
93  Ala.  548,  9  So.  728,  13:  541 

3.  A  bill  should  not  be  dismissed  as  to  de- 
faulting defendants  where  it  is  sufficient  to 
justify  the  relief  prayed  for,  and  its  mate- 
rial allegations  are  sustained  by  the  proofs. 
Harding  v.  American  Glucose  Co.  182  111. 
551,  55  N.  E.  577,  64:  738 
By  consent. 

Annulment  of,  see  infra,  410. 
Relief  against,  see  infra,  424. 
See  also  infra,  280. 

4.  A  consent  judgment  entered  into  by 
town  authorities  cannot  bind  the  town  to  a 
subscription  to  a  railroad,  unless  the  power 
to  subscribe  or  donate  has  been  legally 
granted  by  the  legislature.  Union  Bank  v. 
Oxford  Comrs.  119  N.  C.  214,  25  S.  E.  966, 

34:  487 
b.  By  Confession. 

Foreign  Judgment,  see  infra,  348-350. 

Effect  of  Incorporating  Warrant  for,  in 
Note,  see  Bills  and  Notes,  54. 

By  Building  and  Loan  Association,  see 
Building  and  Loan  Associations,  69. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
272. 

Impairment  of  Obligation  of  Contract  as 
to,  see  Constitutional  Law,  1211. 

Power  of  Attorney  for,  by  County,  see  Coun- 
ties, 78,  79. 

Estoppel  by,  see  Estoppel,  71. 

Enforcement  of,  by  Married  Woman,  see 
Husband  and  Wife,  238. 

Against  Infant,  see  Infants,   109. 

By  Lessor,  see  Landlord  and  Tenant,  195. 

To  Enable  Attorney  to  Redeem  from  Mort- 
gage, see  Mortgage,  228. 

For  Editorial  Notes,  see  infra,  VIII.  §§  6, 
7,  12,  34. 

5.  Judgment  entered  on  a  warrant  of  at- 
torney which  expressly  permits  it  without 
process  is  not  within  the  provisions  of  Ohio 
Stat.  §§  5035,  5060,  providing  for  a  verified 
petition  and  issue  of  summons.  First  Nat. 
Bank  v.  Garland,  109  Mich.  515,  67  N.  W. 
559,  33:  83 

6.  Authority  to  confess  judgment,  con- 
tained in  a  powei-  of  attorney  attaclied  to  a 
lease,  for  anj'  rent  that  may  be  due  by  the 
terms  of  the  lease,  does  not  extend  to  rent 
accruing  when  the  lessee  is  holding  over 
after  the  expiration  or  the  lease, — especially 
if  the  additional  term  is,  by  agreement  of 
the  parties,  not  to  he  under  the  terms  and 
I'Diidit  ions  of  the  old  lease.  'Weber  v.  Tow 
ers,  2n  111.  .170.  72  N.  E  1070,  68:  610 
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Sufficiency  of  statement. 

For  Editorial  Notes,  see  infra,  VIII.  §  6. 

7.  In  judgment  by  confession,  a  statement 
of  the  facts  out  of  which  the  confessed  in- 
debtedness arose  is  sufficient  if  it  contains 
enough  to  enable  creditors  and  others  to 
investigate  the  bona  fides  of  the  judgment. 
Atwater  v.  Manchester  Sav.  Bank,  45  Minn. 
341,  48  N.  W.  187,  12:  741 
Jurisdiction  to  render. 

See  also  infra,  70. 

8.  Jurisdiction  to  render  a  judgment  on  a 
note  containing  a  warrant  of  attorney  to 
confess  judgment  may  be  acquired  by  the 
appearance  of  the  party's  authorized  agent. 
Teel  V.  Yost,  128  N.  Y.  387,  28  N.  E.  353, 

13:796 

9.  A  judgment  by  confession  entered  by  a 
clerk  of  a  court  of  record  in  vacation  is  void 
where  there  is  no  proof  filed  of  the  execution 
of  the  power  of  attorney  under  which  it  was 
confessed,  since  no  jurisdiction  is  obtained 
of  the  defendant.  Gardner  v.  Bunn,  132  111. 
403,  23  N.  E.  1072,  7:  729 
Validity. 

Unlawful  Preference  by,  see  Assignments 
for  Creditors,  80,  81. 

As  Preference  in  Favor  of  Director,  see 
Corporations,  794,  798. 

As  a  Fraud  against  Creditors,  see  Fraudu- 
lent Conveyances,   13. 

Judgment  Note  of  Married  Woman,  see 
Husband  and  Wife,  30. 

For  Editorial  Notes,  see  infra,  VIII.  §§  6,  7. 

10.  One  cannot  defeat  liability  on  a  judg- 
ment entered  on  a  note  authorizing  an  at- 
torney to  confess  judgment,  which  he  signed 
without  reading,  on  the  ground  that  he  did 
not  know  that  it  contained  such  authority, 
m  the  absence  of  any  fraud,  misrepresenta- 
tion, or  concealment  in  procuring  his  signa- 
ture. Crim  V.  Crim,  162  Mo.  544,  63  S.  \v . 
489,  54:  502 

11.  A  judgment  by  confession  in  an  action 
of  forcible  detainer  in  Illinois,  upon  a  war- 
rant of  attorney  contained  in  a  lease,  is 
coram  non  judicc  and  void.  The  proceed- 
ing provided  by  statute  in  such  cases  is  ex- 
clusive. French  v.  Wilier,  126  111.  611,  18  N. 
E.  811,  2:  717 

12.  .Judgment  confessed  for  the  purpose 
and  with  the  intent  to  defraud  creditors  of 
the  judgment  debtor,  the  court  having  juris- 
diction over  the  parties  and  the  subject- 
matter,  is  not  absolutely  void,  but  voidable 
only  at  the  instance  of  the  person  or  per- 
sons attempted  to  be  defrauded,  in  a  proper 
proc-c(;ding  brought  for  the  purpose  of 
avoiding  such  judgment.  Pitkin  v.  Burn- 
ham,  62  Neb.  385,  87  N.  W.  160,         55:  280 

13.  A  judgment  by  confession  is  irregular 
only,  and  not  void,  where  it  is  founded  on  a 
valid  debt  and  there  is  a  sufficient  warrant 
of  attorney  and  release  of  errors,  although 
the  answer  of  confession,  required  under 
Wis.  Rev.  Stat.  §  2890,  to  be  signed  by  de- 
fendant or  some  attorney  in  liis  behalf,  is 
signed  by  plaintifl's  attorney  in  the  name  of 
another  attorney,  at  liis  special  instance 
and     request,    as    attorney    for    defendant. 

lolm   V.  Farwcll  Co.  v.  llifhert,  91  ^^■is.  4;!7. 
ti.l  X.  W.  172,  '  .30:  235 


14.  A  judgment  pro  confesso  after  strik- 
ing out  defendant's  answer  to  punish  him 
for  contempt,  rendered  by  the  supreme  court 
of  the  District  of  Columbia,  which  has,  un- 
der U.  S.  Rev.  Stat.  §  725,  J.  S.  Comp.  Stat. 
1901,  p.  583,  no  power  to  impose  such  pxm- 
ishment  for  contempt,  is  void  on  collateral 
attack.  Hovey  v.  Elliott,  145  N.  Y.  126,  39 
N.  E.  841,  39:  449 
[Aff'd  by  the  Supreme  Court  of  the  United 
States  in  167  U.  S.  409,  42  L.  ed.  215.  17 
Sup.  Ct.  Rep.  841.] 

15.  A  confession  of  judgment  made  under 
a  power  of  attorney  executed  under  seal  in 
the  firm  name  by  a  member  of  the  firm  will 
be  held  valid  as  against  all  the  members 
of  the  firm  on  collateral  attack,  in  the  ab- 
sence of  proof  that  all  the  members  were 
not  consenting  thereto,  althougli  a  partner 
cannot  usually  bind  his  copartner  under  seal, 
a  seal  not  being  requisite  to  such  a  power  of 
attorney.  Alexander  v.  Alexander,  85  Va. 
353,  7  S.  E.  335.  1:  125 

16.  A  decree  pro  confesso  entered  on  de- 
fault of  defendant  to  a  bill  in  chancery  con- 
cludes him  onl}^  as  to  the  averments  of  the 
bill,  and  not  as  to  the  sufficiency  of  the  bill 
itself  or  the  averments  contained  in  it  to 
justify  the  decree.  North  Chicago  Street  R. 
Co.  v.  Ackley,  171  111.  100,  49  N.  E.  222, 

44:  177 

17.  A  warrant  of  attorney  to  confess  judg- 
ment on  a  note  "in  any  court  of  record" 
confers  jurisdiction  on  a  court  of  the  state 
in  which  the  note  was  made,  sufficient  to 
sustain  its  judgment  when  sued  upon  in  an- 
other state,  even  if  the  warrant  could  not 
give  authority  to  confess  judgment  outside 
the  state  in  which  it  was  made.  First  Nat. 
Bank  v.  Garland,  109  Mich.  515,  67  N.  W. 
559,  33:  83 

c.  Jurisdiction;  Notice. 

I.  In  General. 

Judgment  by  Confession,  see  supra,  8,  9. 

Collateral  Attack  for  Lack  of  Jurisdiction, 
see  infra,  117,  141-144. 

Sufficiency  of  Service  in  Case  of  Foreign 
Judgment,  see  infra,  IV. 

Relief  against  Judgment  for  Lack  of  Juris- 
diction, see  infra,  413,  414,  419,  438. 

Presumption  as  to,  see  Evidence,  630-635. 

Sufficiency  of  Proof  of  Jurisdiction,  see  Evi- 
dence, 2356,  2357. 

Power  of  Judge  to  Enter  Judgment  after 
Adjournment,  see  Judges,  17. 

As  to  Sufficiency  of  Service  of  Process, 
Generally,  see  Writ  and  Process,  II. 

See  also  supra,  2;  infra,  80-82,  405. 

For  Editorial  Notes  see  infra  VIII.  §  1. 

18.  No  person  shall  be  personally  bound 
by  a  decree  until  he  has  his  day  in  court, 
by  which  is  meant,  until  he  has  been  duly 
cited  to  appear  and  has  been  afforded  an 
opportunity  to  be  heard.  A  judgment  with- 
out such  citation  and  opportunity  wants  all 
the  attributes  of  a  judicial  determination. 
Ferguson  v.  Jones,  17  Or.  204,  20  Pac.  842. 

3:  620 
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19.  Service  of  summons,  either  personal 
or  constructive,  in  the  manner  pointed  out 
by  statute,  is  necessary  under  Nev.  Gen. 
Stat.  §  3822,  to  give  jurisdiction  of  a  de- 
fendant who  does  not  appear  in  an  action 
to  foreclose  liens  against  a  mining  claim. 
Lonkey  v.  Keyes  Silver  Min.  Co.  21  Nev.  312, 
31  Pac.  57,  17:  351 

20.  Service  on  a  foreigner  temporarily  in 
the  country,  made  on  the  eve  of  his  depar- 
ture, is  sufficient  to  give  jurisdiction  to  ren- 
der judgment  against  him,  although  the 
cause  of  action  did  not  arise  within  the 
jurisdiction.  Fisher  v.  Fielding,  67  Conn. 
91,  34  Atl.  714,  32:  236 

21.  No  jurisdiction  to  render  judgment, 
without  notice,  against  sureties  on  a  paper 
purporting  to  be  a  bond  to  answer  any  judg- 
ment that  may  be  recovered  against  a  cer- 
tain person  in  a  pending  suit,  is  conferred  by 
the  fact  that  the  paper  is  "filed"  in  the 
cause,  where  it  does  not  appear  to  have  been 
acknowledged  before  the  court  or  judge,  and 
the  sureties  are  not  parties  to  the  cause. 
Flournoy  v.  Champion,  11  N.  M.  87,  66  Pac. 
547,  .        55:  745 

22.  A  decree  in  a  suit  against  a  nonresi- 
dent corporation  as  to  which  the  statutory 
notice  has  been  given  will  be  binding  on  it 
although  not  personally  served  with  process, 
so  far  as  it  affects  property  within  the  state, 
the  persons  entitled  to  the  property  being 
before  the  court.  Kidd  v.  New  Hampshire 
Traction  Co.  72  N.  H.  273,  56  Atl.  465, 

66:  574 

23.  An  adjudication  of  the  title  to  prop- 
erty sought  to  be  reached  by  trustee  process, 
based  upon  personal  service  of  process  on  a 
third  person  claiming  to  own  it,  in  an  issue 
raised  to  determine  the  right  of  property  in 
it  after  a  disclosure  by  the  trustee  and  a 
judgment  in  favor  of  plaintiff',  will  not  be 
binding  on  him  if  there  was  originally  no  ju- 
risdiction of  the  principal  debtor,  the  claim- 
ant, or  the  property,  because  of  failure  to 
get  service  of  process  on  them  or  to  attach 
the  property.  Ward  v.  Boyee,  152  N.  Y.  191. 
46  N.  E.  180,  36:  549 

24.  Jurisdiction  to  render  judgment  to  the 
extent  of  the  property  attached  within  the 
state  may  be  acquired  by  attachment,  al- 
though the  owner  is  a  nonresident.  Brand 
V.  Brand,  116  Ky.  785,  76  N.  W.  808, 

63:  206 
Appearance  by  attorney. 
For  Editorial  Notes,  see  infra,  VIII.  §§   10, 
17. 

25.  An  unauthorized  appearance  by  an  at- 
torney on  behalf  of  a  nonresident  of  a  state, 
in  a  suit  against  the  latter  in  a  court  of 
such  state,  is  not  binding  upon  the  defend- 
ant, and  if  the  suit  is  brought  and  carried  to 
judgment  without  either  personal  service  of 
process  upon  the  nonresident  or  his  having 
been  within  the  jurisdiction  of  the  court 
during  the  pendency  of  the  proceedings,  he 
may  attack  the  judgment  lor  want  of  juris- 
diction. Vilas  v.  Butler,  123  N.  Y.  440,  25 
N.  E.  941,  9:  844 


Service  by  publication. 

Sufficiency   of   Service   Generally,   see   Writ 

and  Process,  II.  c. 
See  also  Courts,  69. 

26.  No  jurisdiction  to  render  any  personal 
judgment  against  a  nonresident  can  be  ac- 
quired by  service  by  mere  publication.  Ren- 
ier  V.  Hurlbut,  81  Wis.  24,  50  N.  W.  783, 

14:  562 

27.  Service  by  publication  alone,  which  is 
shown  by  the  record  to  be  the  only  service, 
does  not  give  jurisdiction  to  render  a  per- 
sonal judgment  against  the  defendant  in  a 
bastardy  proceeding,  in  the  absence  of  a 
statute  providing  for  such  service.  Moyer 
V.  Bucks,  2  Ind.  App.  571,  28  N.  E.  992, 

16:  231 

28.  Service  in  another  state  upon  a  for- 
eign corporation  after  an  order  of  publica- 
tion has  been  made  is  insufficient,  where 
there  is  no  attachment,  to  give  jurisdiction 
to  render  a  personal  judgment  against  the 
corporation,  although  it  had  no  property 
within  the  state.  Tillinghast  v.  Boston  & 
P.  R.  Lumber  Co.  39  S.  C.  484,  18  S.  E.  120, 

22:49 

29.  In  an  action  for  the  recovery  of  money 
only,  brought  against  a  nonresident  on 
whom  personal  service  of  the  summons  can- 
not be  made,  the  plaintiff  is  entitled  to  have 
his  judgment  entered  and  docketed  in  form, 
upon  complying  with  the  requirements  of 
Minn.  Gen.  Stat.  1878,  chap.  66,  §  210,  subd. 
3.  Cousins  v.  Alworth,  44  Minn.  505,  47  N. 
W.  169,  10:  504 

30.  Jurisdiction  to  subject  property  with- 
in the  territorial  jurisdiction  of  the  court 
to  its  judgment  may  be  acquired  by  due 
service  of  process  by  publication  and  the 
placing  of  the  property  in  the  hands  of  a 
receiver.  Murray  v.  Murraj',  115  Cal.  266, 
47  Pac.  37,  37 :  626 

31.  An  action  to  determine  an  adverse 
claim  to  real  estate  is  so  far  a  suit  in  rem 
that  a  decree  can  be  sustained  so  far  as  it 
deals  with  the  title  to  the  land,  where  it  is 
authorized  by  the  legislation  of  the  state, 
although  the  defendant  was  a  nonresident, 
was  served  only  by  publication  of  summons, 
and  did  not  appear.  Bennett  v.  Fenton,  41 
Fed.  283,  10:  500 

2.  In  Divorce  Suit. 

Entry  of  Judgment  after  Plaintiff's  Death, 

see  infra,  73. 
Collateral   Attack   on  Judgment,   see   infra, 

II.  c,  2,  b. 
Foreign  Judgment,  see  infra,  336,  337,  371- 

378. 
Enforcement  of  Judgment,   see   infra,   396- 

398. 
Relief  against,  see  infra,  422. 
Presumption    in    Aid    of    Jurisdiction,    see 

Evidence,  632. 
Sufficiency   of   Service   Generally,   see   Writ 

and  Process,  15. 

32.  A  personal  judgment  for  alimony  can- 
not be  rendered  in  a  divorce  suit  against  a 
defendanf  over  whom  the  court  has  acquired 
no  jurisdiction.  Hekking  v.  Pfaff,  3.3  C.  C. 
A.  328,  50  U.  S.  App.  484,  91  Fed.  60, 

43:  618 
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33.  Service  upon  defendant  in  a  divorce 
suit  by  delivering  him  a  copy  of  the  bill 
and  giving  him  notice  of  the  suit  at  his 
residence  in  another  state  will  give  the 
court  no  jurisdiction  to  enter  a  personal 
judgment  against  him  for  alimony  and  at- 
torneys' fees.  Proctor  v.  Proctor,  215  III. 
275,  74  N.  E.  145,  69  673 

34.  In  a  suit  to  annul  a  marriage,  no  ju- 
risdiction is  obtained  by  the  court  over  de- 
fendant where  she  is  a  citizen  and  resident 
of  another  state,  and  is  insane  and  confined 
at  a  hospital  in  such  state,  and  where  notice 
is  served  only  upon  her,  and  she  never  ap- 
pears either  by  herself  or  anyone  else,  and 
no  guardian  or  other  person  is  appointed  to 
represent  her.  Cummington  v.  Belchertown, 
149  Mass.  223,  21  N.  E.  435,  4:  131 
Appearance  by  defendant. 

35.  A  binding  judgment  against  defendant 
in  a  divorce  proceeding  is  authorized  by  his 
voluntary  appearance,  without  reservation 
and,  without  objection  to  jurisdiction,  seek- 
ing advantage  of  the  decree  in  opposition  to 
an  application  for  amendment  of  the  decree 
so  as  to  allow  alimony,  although  it  is  void 
as  to  him  for  want  of  service  of  process. 
Lvnde  v.  Lynde,  162  N.  Y.  405,  56  N.  E.  979, 

48:  679 
Constructive  service. 

36.  Constructive  service  of  summons  can- 
not give  jurisdiction  in  a  divorce  suit  to 
award  alimony  and  the  exclusive  custody  of 
the  children,  where  the  defendant  and  the 
children  are  outside  of  the  state  and  do  not 
appear,  even  if  their  domicil  is  within  the 
state.  De  La  Montanva  v.  De  La  Montanya, 
112  Cal.  101,  44  Pac.  345,  32:  82 
Service  by  publication. 

37.  A  judgment  for  divorce  giving  a  wife 
the  custody  of  children,  and  decreeing  to  her 
as  alimony  a  tract  of  land  within  the  state, 
which  she  specifically  describes  and  asks 
for  in  her  petition,  maj*  be  valid  under  Kan. 
Code  Civ.  Proc.  §  72,  although  rendered  on 
service  by  publication  only  against  her  hus- 
band, who  is  not  in  the  state.  Wesner  v. 
O'Brien,  o6  Kan.  724,  44  Pac.  1090,      32 :  289 

38.  A  decree  of  divorce  obtained  by  a  wife 
wlio  separates  from  her  husband  for  ade- 
quate cause,  and  in  good  faith  removes  to 
another  state  with  tlie  intention  of  perma- 
nently residing  there  and  becomes  a  bona 
fide  resident  tliere.  is  valid  as  against  the 
husband  who  remains  in  the  state  of  his 
resident  and  is  served  only  by  publication 
witliout  any  appearance  by  him  in  the  state 
in  which  the  decree  is  rendered.  Dunham  v. 
Duniiain,  162  111.  589,  44  X.  E.  841,        35:  70 

<1.  For  and  airainst  Whom;  Several  or  Joint. 

3'.).  In  an  action  on  a  joint  official  bond 
the  principal  cannot  be  held  liable  alone. 
Kin;:  C'dinity  v.  Ferry,  5  Wash.  536,  32  Pac. 
•"'3S.  -  .  19:  500 

4(1.  Ill  an  action  on  a  joint  contract.  .iu(l<:- 
iiicnt  cannot  be  rendered  against  one  de- 
Ji'iidiiiit     b\-    ddault     and    in     raxor    <>\     \\\r 


others.     Kingsland  v.  Koeppe,  137  111.   344, 
28  N.  E.  48,  13:  649 

41.  One  only  of  two  defendants  charged 
as  joint  tort  feasors  may  be  found  liable  for 
negligence,  and  the  other  exonerated  by  the 
verdict.  Matthews  v.  Delaware,  L.  &  W.  R. 
Co.  (N.  J.  Sup.)  56  N.  J.  L.  34,  27  Atl.  919, 

22:261 

42.  Entering  separate  judgments  in  favor 
of  principal  and  sureties  who  separately 
answered,  and  in  whose  favor  separate  ver- 
dicts were  rendered,  is  not  improper,  when 
it  does  not  injure  the  plaintiff.  Western 
Twine  Co.  v.  Wright,  11  S.  D.  521,  78  N.  W. 
942,  44:  438 

e.  Form  and  Substance. 

1.  In  General. 

Personal  Judgment  against  Heir,  see  De- 
scent and  Distribution,  66. 

Confirming  Establishment  of  Irrigating  Dis- 
trict, see  Irrigating  Districts,  6. 

Personal  Judgment  for  Public  Improvement, 
see  Public  Improvements,  204-210. 

In  Condemnation  Proceedings,  see  Eminent 
Domain,  186. 

In  Injimcticm  Suit,  see  Injunction,  505. 

In  Mandamus  Case,  see  Mandamus,  200. 

On  Foreclosure,  see  Mortgage,  161,  167,  168, 
185. 

In  Partition  Suit,  see  Partition,  II.  c. 

In  Replevin  Suit,  see  Replevin,  II.  c. 

For  Specific  Performance,  see  Specific  Per- 
formance, 99. 

For  Editorial  Notes,  see  infra,  VIII.  §§  1,  4. 

43.  Affirmative  relief  cannot  be  granted 
upon  a  counterclaint  in  reply,  although  it 
it  valid  to  defeat  a  counterclaim  in  the  an- 
swer under  a  statute  which  allows  a  reply 
of  new  matter  in  support  of  the  complaint 
and  avoidance  of  new  matter  in  the  answer. 
Small  V.  Kennedy,  137  Ind.  299,  35  N.  E. 
674,  -  19:  337 

44.  A  judgment  for  a  penalty  with  an  as- 
sessment of  damages,  so  far  as  they  have 
accrued,  leaving  future  damages  to  be  re- 
covered by  after  process  of  sciie  facias,  is 
required  in  an  action  on  a  penal  bond  by 
Me.  Rev.  Stat.  chap.  82,  §  32,  where  the 
liability  of  the  party  in  the  bond  is  a  con- 
tinuing liability,  as  in  the  case  of  a  bond 
given  in  bastardy  proceedings;  but  such  a 
judgment  is  not  required  by  that  act  in  an 
action  on  a  bond  conditioned  to  pay  a  single 
sum  on  a  day  certain,  because  in  such  case 
there  can  be  but  one  breach  and  one  assess- 
ment. Corson  v.  Dunlap,  83  Me.  32,  21  Atl. 
173,  12:  90 

45.  A  money  judgment  is  properly  ren- 
dered against  a  railroad  company  purchasing 
from  a  trustee  for  bondholders  a  railroad 
bought  in  by  him  under  a  reorganization 
scheme,  with  notice  of  the  trust,  by  which 
the  bondholders  were  entitled  to  new  bonds 
secured  by  mortgage,  where  it  refuses  to 
comply  with  an  interlocutory  decree  di- 
recting it  to  issue  such  bonds,  although 
stock  in  a  construction  company  was  given 
in  consideration  of  such  pin-chase,  which  was 
at  one   time  of  great   value,  but   has  'jreatlv 
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depreciated.     Indiana,  I.  I.  R.  Ck).  v.  Swan- 
nell,  157  111.  616,  41  N.  E.  989,  30:  290 

Description  of  property- 
See  also  infra,  50. 

46.  The  description  of  the  property  in  a 
decree  foreclosing  a  lien,  which  properly 
describes  the  lot  and  building,  is  not  made 
insufficient  by  adding  "save  and  except  the 
land  on  the  basement  and  foundation"  of 
the  building.  Oriental  Hotel  Co.  v.  Grif- 
fiths, 88  Tex.  574,  33  S.  W.  652,  30:  765 
Description  of  parties. 

Against  Defendant  as  "Administrator,"  see 

Executors  and  Administrators,  119. 
For  Editorial  Notes,  see  infra.  VIII.  §  1. 

47.  A  judgment  is  not  void  for  vagueness 
or  indsfiniteness,  although  it  fails  in  the 
body  thereof  to  give  the  names  of  the 
plaintiffs  and  defendants  for  and  against 
whom  it  is  rendered,  where  it  gives  the 
style  of  the  cause  at  its  head  with  suffi- 
cient definiteness  to  show  without  doubt  that 
the  plaintiffs  and  defendants  referred  to 
therein  as  such  are  the  same  individuals 
that  are  named  and  designated  as  such  in 
the  declaration  and  throughout  the  pro- 
ceedings composing  the  record.  Taylor  v. 
Branham,  35  Fla.  297,  17  So.  552,  39:  362 
Amount. 

In   Suit   to   Establish   Attorney's   Lien,   see 

Attorneys.  74. 
In  Creditors'  Suit,  see  Creditors'  Bill,  30. 
On  Foreclosure,  see  Mortgage,  163,  164. 
In  Replevin  Suit,  see  Replevin,  32-34. 
Prejudicial  Error  as  to,  see  Appeal  and  Ex- 

"ror,  1165. 
Subtracting  Unearned  Interest,  see  Interest, 

82. 
See  also  infra,  57,  77. 
For  Editorial  Notes,  see  infra,  VIII.  §  7. 

48.  A  bond  securing  payment  of  montlily 
instalments  of  alimony  is  not  within  the 
terms  of  the  statute  providing  that,  in  cases 
of  actions  upon  bonds  "for  the  breacli  of 
any  condition  other  than  the  payment  of 
money,"  or  for  "any  penal  sum  for  the 
nonperformance  of  any  covenant  or  written 
agreement."  the  judgment  shall  be  for  the 
whole  amount  of  the  bond,  which  shall  re- 
main as  security  for  future  defaults,  and 
the  execution  shall  be  for  the  damages  ac- 
crued. Burnside  v.  Wand.  170  Mo.  531.  71 
S.  W.  337.  62:  427 

2.  Conformity  to  Findings  of  Fact. 

See  al.so  Trial,  598. 

49.  A  finding  of  waiver  in  a  suit  to  en- 
force an  attorney".s  lien  for  services  in  fore- 
closure proceedings  against  the  land  in  the 
hands  of  one  in  privity  with  the  mortgagee 
will  not  support  a  judgment  denying  the 
lien,  where  that  issue  was  not  raised  in  the 
answer.  Loofbonrow  v.  Hicks,  24  Utah,  49, 
66  Pac.  602,  55:  874 

50.  A  conclusion  of  law  that  plaintift'  is 
entitled  to  a  conveyance  of  certain  real  es- 
tate is  erroneous  if  the  description  of  the 
property  does  not  correspond  with  the  de- 
scription in  the  finding  of  facts.  T^owe  v. 
Turpie.  147  Ind.  0.12.  44  X.  E.  2.1.  47  X.  K. 
150,  37 :  2.33 


3.  Conformity  to  Pleadings  and  Proof. 

Foreign  Judgment,  see  infra,  343. 
Presumption  as  to,  on   Appeal,  see  Appeal 

and  Error,  425. 
Estoppel  to  Object  to  Lack  of,  see  Appeal 

and  Error,  499. 
Judgment  on  Pleadings,  see  Pleading,  I.  k. 
Relief  under  Pleadings,  see  Pleading,  I.  1. 
See  also  infra,  77;  Partnership,  135. 

51.  A  prayer  for  general  equitable  relief, 
coupled  with  that  of  one  for  specific  relief, 
cannot  be  extended  so  as  to  v/arrant  the 
granting  of  relief  not  embraced  within  and 
comprehended  by  the  allegations  of  fact  con- 
tained in  the  pleading.  Vila  v.  Grand  Island 
E.  L.  I.  &  C.  S.  Co.  68  Neb.  222,  97  N.  W. 
613,  63:  791 

52.  Proceeding  upon  some  erroneous  legal 
theory  applied  to  the  facts  will  not,  under 
N.  Y.  Code  Civ.  Proc.  §  1207,  defeat  plain- 
tiff's right  to  such  relief  as  th?  facts  may 
warrant,  if  it  is  consistent  with  the  com- 
plaint and  embraced  within  the  issue.  Cas- 
sagne  v.  Marvin,  143  N.  Y.  292,  38  N.  E. 
285,  25:  670 

53.  An  objection  to  a  judgment  granting 
equitable  relief  in  an  action  at  law  is  not 
well  founded  under  the  Nebraska  practice, 
which  recognizes  no  forms  of  action,  and 
allows  either  legal  or  equitable  relief,  ac- 
cording as  the  pleadings  or  proof  warrant. 
Kirkwood  v.  First  Nat.  Bank,  40  Neb.  484, 
58  N.  W.  1016,  24:  444 

.54.  A  decree  cannot  be  entered  for  the 
face  of  notes  not  due,  although  the  exten- 
sion of  time  upon  them  was  procured  by 
fraud,  if  there  is  no  prayer  for  the  reforma- 
tion of  the  notes.  Feder  v.  Ervin  (Tenn. 
Ch.  App.)  38  S.  W.  4'*6,  36:  335 

55.  A  default  judgment  ordering  payment 
of  the  amount  adjudged  in  gold  coin  is  void 
as  to  such  provision,  where  the  complaint 
showed  no  promise  to  pay  in  coin,  but  is  not 
invalid  as  a  whole.  Belford  v.  Woodward, 
158  Hi,  122,  41  N.  E.  1097.  29:  593 

56.  A  decree  enjoining  the  operation  of  a 
liosjiital  in  a  building  during  the  continu- 
ance of  its  relative  proximity  to  complain- 
ant's residence,  and  of  the  present  internal 
and  external  construction  of  the  building, 
sufficiently  corresponds  with  a  prayer  that 
defendant  be  enjoined  from  further  oper- 
ating the  hospital.  Deaconess  Home  &  Hos- 
pital V.  Bontjes.  207  111.  553,  69  X.  E.  748, 

64:  215 
Action  for  personal  injuries. 
See  also  Trial,  598. 

57.  Plaintiff'  in  an  action  for  personal  in- 
juries is  entitled  to  recover  for  lost  time 
such  an  amount  as  the  evidence  authorizes, 
when  the  petition  contains  allegations  which 
in  a  general  way  show  that  the  plaintiff 
has  lost  time,  and  evidence  which  fixes  the 
time  lost  and  the  value  of  sucl'.  time  with 
certainty  is  admitted  withotit  objection, 
though  there  is  in  the  petition  no  distinct 
claim  for  damages  on  account  of  lost  time. 
Xashville.  C.  &  St.  L.  R.  Co.  v.  Miller.  120 
t.a.  4.-):l.  47  S.  E.  '.hlO,  67:  87 
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Real  property  actions. 

58.  A  judgment  foreclosing  a  deed  of 
trust  cannot  be  ordered  when  neither  party 
to  the  suit  has  sought  a  foreclosure,  and 
there  is  no  pleading  to  sustain  it.  First 
Baptist  Church  v.  Fort,  93  Tex.  215,  54 
S.  W.  892,  49:  617 

59.  Deeds  and  leases  not  mentioned  in 
the  complaint,  or  to  persons  not  made  par- 
ties to  the  action,  should  not  be  canceled 
in  an  action  to  set  aside  transfers  of  prop- 
erty as  in  fraud  of  a  deserted  wife's  right  to 
support.  Murray  v.  Murray,  115  Cal.  266, 
47  Pac.  37,  37:  626 

60.  A  conclusion  of  law  basing  a  right  to 
recover  upon  the  theory  that  plaintiff  was 
entitled  to  the  value  of  land  conveyed  by 
him  to  defendant  is  erroneous  when  the 
plaintiff  claimed  damages  for  failure  to  con- 
vey other  land  which  by  contract  was  to 
be  given  in  exchange  for  that  conveyed  by 
him.  Lowe  v.  Turpie  147  Ind.  652,  44  N. 
E.  25,  47  N.  E.  150,  37:233 

61.  The  sale  of  land  which  is  subject  to  a 
party-wall  agreement  may  be  decreed  to 
enforce  payment  of  the  proportion  of  the 
cost  of  the  wall  which  the  owner  of  the 
land  is  obligated  to  pay  when  he  makes 
use  of  the  wall,  upon  a  bill  to  restrain  the 
use  of  the  wall  until  such  payment  is  made, 
"and  for  such  other  and  further  relief"  as 
to  the  court  may  seem  just.  Moot  v.  Op- 
penheimer,  135  N.  Y.  312,  31  N.  E.  1097, 

17:409 

62.  A  recovery  for  removal  of  lateral  sup- 
port cannot  be  had  upon  allegations  of  sub- 
sidence of  the  surface  over  a  mine  by  re- 
moval of  the  vertical  support.  Noonan  v. 
Pardee,  200  Pa.  474,  50  Atl.  255,  55:  410 

4.  A^on  Obstante  Veredicto. 

Appealability  of  Order  Granting,  see  Appeal 
and  Error,  18. 

63.  A  motion  for  judgment  non  obstante 
veredicto  cannot  be  made  after  the  judg- 
is  entered.  Hurt  v.  Ford.  142  Mo.  283,  44 
S.  W.  228,  41 :  823 

64.  Judgment  upon  the  pleadings  may  be 
entered  after  the  verdict  has  been  set  aside 
on  a  motion  for  judgment  non  obstante 
veredicto,  which  makes  the  necessary  aver- 
ments, but  which  cannot  be  sustained  as  a 
motion  of  the  latter  kind  because  it  was 
not  made  until  after  the  judgment  was  en- 
tered. Id. 

65.  Judgment  no7i  obstante  veredicto  can- 
not be  given  for  either  party  where  the 
special  verdict  is  inconsistent  and  contra- 
dictory, until  the  conflicting  portions  of  it 
are  set  aside.  Conrov  v.  Cliicapo,  St.  P.  'SI. 
&  0.  R.  Co.  96  Wis.  243.  70  N.  W.  486. 

38:  419 

66.  A  reservation  ot  tin-  (|Ucstion  whether 
there  is  any  evidence  which  will  entitle 
plaintiff  to  recover  may  be  made  on  submit- 
ting the  case  to  the  jury,  so  as  to  save  the 
right  to  enter  judgment  non  obstante  vere- 
dicto. Xewhard  v.  Pennsylvania  P.  Co.  153 
Pa.  417.  20  Atl.  10.').  '  ]<)-.  .-)6:? 

G7.  Directing    a    judgment    for    defendant, 


notwithstanding  a  verdict  for  pi  lintiff  under 
an  erroneous  instruction  of  a  presumption 
in  his  favor,  on  which  he  relied  and  there- 
fore failed  to  prove  a  cause  of  action,  is 
error,  as  a  new  trial  should  be  ordered. 
Jones  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  80 
Minn.  488,  83  N.  W.  446,  49:  640 

f.  Entry;  Record. 

1.  In  General;  Sufficiency  as  to  Name. 

Sufficiency  of  Index,  see  infra,  III.  c. 

Entry  of  for  Noncompliance  with  Rule  of 
Court,  see  Constitutional  Law,  794. 

Necessity  as  to  Filing,  see  Fraudulent  Con- 
veyances, 28. 

Injunction  against  Entry,  see  Injunction, 
294. 

Effect  of  Entry,  on  Insurance,  see  Insurance^ 
417. 

For  Editorial  Notes,  see  infra.  VIII.  §  2. 

68.  A  judgment  entry  which  does  not  name 
the  defendants,  but  designates  them  by 
reference  to  the  title  of  the  cause,  is  not  in- 
sufficient for  that  reason.  First  Nat.  Bank 
V.  Garland,  109  Mich.  515,  67  N.  W.  559, 

33:  83 

69.  Reference  to  the  caption  or  to  the 
pleadings,  process,  and  proceedings  in  a  case 
may  be  made  in  determining  the  sufficiency 
of  the  record  of  a  judgment  in  respect  to 
naming  the  parties.  Taylor  v.  Branham,  35 
Fla.  297,  17  So.  552,  39:  362 

2.  Time  of  Nunc  pro  Tunc. 

Judgment  Non  Obstante  Veredicto,  see  su- 
pra, 63,  64. 

Rendition  on  Sunday,  see  Sunday,  6. 

See  also  infra,  308-310. 

For  Editorial  Notes,  see  infra,  VIII.  §§  1, 
7. 

70.  The  entry  of  judgment  on  a  note  con- 
taining a  warrant  of  attorney  to  confess 
judgment  may  be  made  before  maturity  of 
the  note.  Teel  v.  Yost,  128  N.  Y.  387.  28  N. 
E.  353,  13:  796 
After  death. 

See  also  infra,  74,  131. 

For  Editorial  Notes,  see  infra,  VIII.  §§  5,  7, 
12. 

71.  Delay  in  moving  for  judgment  on  a 
verdict  until  the  death  of  the  other  party 
pending  a  motion  for  new  trial  will  not  de- 
feat the  right  to  judgment  on.  the  verdict, 
where  the  motion  was  made  three  days  after 
the  verdict,  and  notice  that  it  would  be 
made  was  given  when  the  verdict  was  re- 
turned. Hilker  v.  Kelley,  130  Ind.  356,  30 
X.  E.  304,  15:  622 

72.  That  the  defendant  was  dead  when 
judgment  was  rendered  in  his  favor  will  not 
entitle  the  plaintiff  to  have  it  set  aside, 
although  he  was  ignorant  of  the  death  when 
the  judgment  was  entered.  Wood  v.  Watson, 
107  X.  C.  52,  12  S.  E.  49,  ■  10:541 

73.  Where  a  judgment  in  favor  of  the 
plaintitT  in  a  divorce  suit  was  rendered  in 
her  lifetime,  it  became  valid  and  operative 
from  that  date;   and  the   fact  that   it  was 
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entered  by  the  clerk,  without  notice  to  the 
defendant,  after  her  death  and  upon  the  pe- 
tition of  her  surviving  husband,  whom  she 
married  after  the  rendition  of  such  judg- 
ment, is  immaterial.  Re  Cook's  Estate,  77 
Cal.  220,  17  Pac.  923,  1 :  567 

Nunc  pro  tunc. 
Entry  of  Judgment  after  Death  of  Accused, 

see  Appeal  and  Error,  363. 
Entry  of  Order,  see  Motions  and  Orders,  6. 
For  Editorial  Notes,  see  infra,  "VTII.  §  5. 

74.  On  the  death  of  a  defendant  after  ver- 
dict the  court  may,  upon  a  proper  showing 
of  the  facts,  enter  a  judgment  nunc  pro  tunc 
as  of  a  day  anterior  to  his  death.  Hilker  v. 
Kelley,  130  Ind.  356,  30  N.  E.  304,        15:  622 

75.  An  entry  of  judgment  nunc  pro  tunc 
by  a  justice's  court  nearly  two  years  after 
the  time  when  the  case  was  tried,  a  ver- 
dict rendered,  and  an  execution  issued  recit- 
ing that  a  judgment  had  been  rendered  al- 
though no  judgment  was  in  fact  rendered  at 
that  time,  is  a  nullity  under  W.  Va.  Code, 
§  114,  which  requires  the  entry  of  judgment 
within  twenty-four  hours  (Sunday  except- 
■ed)  after  the  trial.  McCIain  v.  Davis,  37 
W.  Va.  330,  16  S.  E.  629,  18:  634 

76.  A  mistake  in  entry  of  judgment  on  a 
bond  securing  payment  of  instalments  of  ali- 
mony, to  the  effect  that  the  debt  shall  be 
discharged  upon  the  payment  of  the  damages 
due,  which  can  be  corrected  nunc  pro  tunc 
so  as  to  provide  for  execution  for  the  amount 
due  and  for  the  judgment  to  remain  as  se- 
curity for  further  breaches,  is  not  shown  by 
a  record  indicating  that  the  bond  was  treat- 
ed as  a  penal  bond  for  the  payment  of 
money  with  a  condition  of  defeasance  "by 
which  the  same  became  void  on  the  payment 
of  a  less  sum,"that  the  petition  prayed  for 
judgment  for  the  penalty  of  the  bond  and 
for  execution  for  the  sum  due,  and  that 
judgment  was  ordered  for  plaintiff.  Burn- 
side  v.  Wand,  170  Mo.  531,  71  S.  W.  337, 

62:427 

g.  Modification. 

Pending  Appeal,  see  Appeal  and  Error,  111. 
Consideration  of  Motion  for,  on  Appeal,  see 

Appeal  and  Error,  201. 
Rendition  of  Modified  Judgment  on  Appeal, 

see  Appeal  and  Error,  VIII.  b. 
Modification  by  Appellate  Court  of  Its  Own 

Judgment,  see  Appeal  and  Error,  VIII. 

f. 
In  Criminal  Case,  see  Criminal  Law,  191. 
Impairment    of   Vested   Rights    by    Statute 

Authorizing,     see     Constiturional    Law, 

153. 
Change  in  Alimony,  see  Divorce  and  Separa- 
tion, V.  d. 
As. to  Custody  and  Support  of  Children  after 

Divorce,   see    Divorce    and    Separation, 

118,119. 
See  also  supra,  76. 
For   Editorial  Notes,   see  infra,  VIII.   §§3, 

7. 

77.  The  entry,  by  the  clerk,  of  a  judgment 
for  a  larger  amount  than  asked  for  in  the 
complaint,  when  the  order  for  judgment  fol- 


lows the  langtiage  of  the  prayer,  is  to  be  re- 
garded as  a  clerical,  and  not  a  judicial,  error 
5n  determining  the  power  of  the  court  to 
correct  it.  Kindel  v.  Beck  &  P.  Lithograph- 
ing Co.  19  Colo.  310,  35  Pac.  538,  24:  311 

78.  A  decree  of  a  probate  court  allowing 
compensation  to  a  broker  for  services  to  an 
estate  may  be  amended  so  as  primarily  to 
make  the  allowance  to  the  administrator 
under  a  motion  to  strike  the  item  altogether 
from  the  account.  Re  Willard's  Estate,  139 
Ca.  501,  73  Pac.  240,  64:  554 

79.  A  decree  in  foreclosure  made  before 
the  death  of  the  owner  of  the  land  may  be 
modified,  in  case  of  his  death  before  the  sale, 
to  give  his  widow  her  right  of  dower  as 
against  judgment  creditors  to  whom  the 
original  decree  ordered  a  surplus  to  be  paid. 
Holden  v.  Dunn,  144  111.  413,  33  N.  E.  413, 

19:  481 


n.  Effect  and  Conclusiveness. 
a.  In  General. 

Of  Award  by  Arbitrators,  see  Arbitration, 
20-23. 

Of  Adjudication  in  Bankruptcy,  see  Bank- 
ruptcy, 19,  20. 

Former  Conviction  or  Acquittal  as  Bar  to 
Criminal  Prosecution,  see  Criminal  Law, 
II.  g. 

Determination  by  Supervisors  as  to  Suffi- 
ciency of  Bond,  see  Irrigating  Districts, 
7. 

Conclusiveness  of  Determination  by  Gov- 
ernment Officials  as  to  Mining  Claims, 
see  Mines,  32,  33. 

Of  Opinion  Given  by  Military  Governor,  see 
Penalties,  7. 

Pendency  of  One  Suit  as  Abatement  of  An- 
other, see  Abatement  and  Revival,  III. 

Effect  of  Pursuing  Other  Remedy  as  a  Bar, 
see  Election  of  Remedies,  II. 

For  Part  of  Claim  as  Bar  to  Further  Suit, 
see  Action  or  Suit,  II.  c. 

Against  Nonresidents  Properly  Served,  see 
Abatement  and  Revival,  5. 

Effect  on  Adverse  Possession  of  disposses- 
sion under  Judgment  in  Ejectment,  see 
Adverse  Possession,  84. 

First  Raising  Question  of  Res  Judicata  on 
Appeal,  see  Appeal  and  Error,  607. 

On  Appeal,  see  Appeal  and  Error,  VIII.  e. 

In  Attachment,  Effect  to  Cut  Out  Interven- 
ing Rights,  see  Attachment,  39. 

Vested  Right  by,  see  Constitutional  Law, 
156-158. 

Due  Process  of  Law  in  Changing  Effect,  see 
Constitutional  Law,  648,  649. 

Against  Corporation  after  Dissolution,  see 
Corporations,  737. 

Court's  Power  to  Investigate  Validity  of 
Administration,  see  Courts,  12. 

In  Matters  Beyond  Jurisdiction  of  Court, 
see  Courts,  16. 

Effect  of  Decisions  in  Other  Cases,  see 
Courts,  V. 

Of  Judgment  of  Eviction,  see  Evidence,  699. 

Estoppel  by  Judgment,  see  Estoppel,  69-71; 
Evidence,  222,  223. 
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Evidence  in  Opposition  to  Plea  of  Estoppel 
by,  see  Evidence,  2019. 

Effect  of,  on  Garnishment,  see  Garnishment, 
47. 

Of  Judgment  in  Garnishment,  see  Garnish- 
ment, II.  c. 

Effect  on  Guaranty,  see  Guaranty,  23. 

As  to  Mental  Capacity,  see  Incompetent 
Persons,  6-9. 

Assessment  by  Receiver  on  Premium  Notes 
as  a  Binding  Adjudication,  see  Insur- 
ance, 659. 

Foreclosure  Decree,  see  Mortgage,  204. 

Trespass  in  Reliance  on  Conclusiveness  of 
Judgment,  see  Penalties,  7. 

Plea  of  Former  Judgment,  see  Pleading,  506. 

Effect  of  Judgment  in  Trover  on  Title,  see 
Trover,  41. 

Against  Trustee  as  Ratification  and  Waiver, 
see  Trusts,  144. 

For  Editorial  Notes,  see  infra,  VIII.  §§  8- 
12. 

80.  A  judgment  of  a  court  having  no  ju- 
risdiction of  the  subject  matter  is  not  a  bar 
to  another  suit.  Western  U.  Teleg.  Co.  v. 
Taylor,  84  Ga.  408,  11  S.  E.  396,  8:  189 

81.  Where  a  court  of  general  jurisdiction 
has  summary  powers  conferred  upon  it 
which  are  wholly  derived  from  the  statute, 
and  not  exercised  according  to  the  course 
of  the  common  law,  or  are  not  part  of  the 
general  jurisdiction,  its  decisions  must  be  re- 
garded and  treated  like  those  of  courts  of 
limited  and  special  jurisdiction.  Furgeson 
v.  Jonos,  17  Or.  204,  20  Pac.  842.  3:  620 

82.  That  an  action  was  tried  in  a  county 
other  than  that  declared  by  statute  the 
proper  county  for  its  trial  does  not  go  to  the 
jurisdiction.  Ellis's  Appeal.  55  Minn.  401, 
56N.  W.  1056.  23:287 

83.  A  decision  in  a  suit  which  is  prac- 
tically carried  on  by  one  party,  who  pays  all 
the  expenses  of  both  sides,  will  not  be  held 
conclusive  of  the  question  involved  when 
presented  in  another  suit.  Calhoun  v.  Delhi 
&  M.  R.  Co.  121  X.  Y.  69,  24  X.  F.  27,    8:  248 

84.  In  the  absence  of  a  transcript  a  judg- 
ment is  presumed  to  be  regular  in  all  re- 
speets,  including  service  of  process.  Bern- 
hardt V.  Brown.  118  X.  C.  700,  M  S.  E.  527, 
715.  119  X.  C.  .500.  26  S.  E.  162,  36:  402 

85.  The  unchallenged  findings  of  fact  by 
a  referee,  when  confirmed  by  the  court,  are 
binding  on  the  party  against  whom  they 
operate,  and  from  the  legal  consequences 
llowing  therefrom  he  cannot  escape.  Chi- 
cago Lumber  Co.  v.  Bancroft,  (U  Xeb.  176. 
M!)  X.  W.  780,  57:  910 

86.  One  not  a  party  to  the  action  cannot 
take  any  advantage  of  an  erroneous  judg- 
ment. Allrt'd  V.  Smith,  l:'..")  X.  ( '.  IVA.  47 
S.  K.  .■)07.  (■)."):  !)24 

S7.  A  judLnnont  on  a  niurtgau''  dues  not, 
l)i't()i-i'  any  sale  or  conveyance,  extinmiish 
I  lie  debt  so  as  ti)  ]M-e\enl  the  inoi-teai^ee 
tidni  claiining  the  pioeeeds  ,>f  i  nsiii-ance  (in 
I  he  in<ii'1ijaL;ei|  jiroiieily.  (  lii|inian  w  ('.ir- 
vnW.  ."",;i  Kan.  l(i:;.  :]r,  I'^'c.  lldi).  -j.!:  :;().") 

SS.  The  i-'lLihl  ef  a  euiinly  I  I'ea  .~in'ei-  to 
•uniiieii-al  ii'ii  iiinlei-  a  prii.r  aet  i],,f^  nut  lic- 
ei'ine   ic.s  jinliiuta    by    the    uni,    that    he   eon- 


tributed  to  the  expenses  of  an  action  in 
which  the  latter  statute  was  declared  void. 
Gross  V.  Whitley  County  Comrs.  158  Ind. 
531.  64  X\  E.  25,  58:394 

89.  A  decree  of  distribution  by  the  pro- 
bate court  holding  that  a  testator  devised 
certain  land  to  his  widow  for  life,  and  the 
remainder  thereof  and  all  his  other  real  es- 
tate to"  his  children,  share  and  share  alike, 
and  ordering  that  the  estate  be  assigned  to 
the  devisees  according  to  the  terms  of  the 
last  will  and  testament  of  the  decease,  must 
be  construed  as  assigning  the  entire  estate 
in  the  property  of  the  deceased  to  the  per- 
sons therein  named,  to  wit,  a  life  estate  to 
the  widow  and  a  vested  remainder  to  the 
children,  share  and  share  alike.  Ladd  v. 
Weiskopf,  62  Minn.  29,  64  N.  W.  99, 

69:  785 
In  habeas  corpus  suit. 
See  also  Infants,  17. 

For  Editorial  Notes,  see  infra,  VIII.  §§  16, 
19. 

90.  The  principle  of  res  judicata  applies 
to  a  decision  as  to  the  custody  of  a  child 
on  a  Avrit  of  habeas  corpus,  while  the  state 
of  facts  remains  the  same.  Weir  v.  Marley, 
99  Mo.  484,  12  S.  W.  798,  6:672 

91.  An  order  or  judgment  in  a  habeas  cor- 
pus suit  is  res  judicata  as  to  the  person 
charged  with  unlawfully  restraining  another 
of  his  liberty  till  reversed  in  some  proper 
proceeding.  State  ex  rel.  Durner  v.  Huegin, 
110  Wis.  189,  85  X.  W.  1046,  62:  700 
In  suit  commenced  in  justice's  court. 

92.  The  fact  that  a  judgment  was  ren- 
dered in  a  suit  commenced  in  a  justice's 
court  makes  no  difference  with  its  conclu- 
siveness, when  rendered  in  the  exercise  of 
jurisdiction.  Wiese  v.  San  Francisco  Musi- 
cal Fund  Soc.  82  Cal.  645,  23  Pac.  612, 

7:577 
Order;  determination  of  motion. 
See  also  supra,  91 ;   infra,  95. 

93.  The  determination  of  a  motion  is  not 
res  judicata  so  as  to  prevent  the  parties 
from  drawing  the  same  matters  in  question 
again  in  the  action.  Heidel  v.  Benedict,  61 
Minn.  170,  63  X.  W.  490,  31:  422 

94.  An  order  of  a  probate  <  ourt,  made 
without  authority  of  the  statute,  is  void. 
Andrus  v.  Blazzard,  23  Utah,  233.  63  Pac. 
888,  54:  354 
Effect  of  opinion  upon. 

95.  The  broad  terms  of  a  decretal  order 
dismissing  a  bill  in  equity  cannot,  be  limited, 
qualified,  or  restricted  by  the  opinions  of 
the  court.  Martin  v.  Evans,  85  Md.  8,  36 
Atl.  258,  36:  218 

96.  An  opinion  which  states  tliat  a  bill  in 
equity  cannot  be  sustained  because  there  is 
an  ample  remcd}'  at  law.  after  it  has  dis- 
cussed and  decided  the  merits  of  the  case 
against  the  plaintiff,  is  not  sufficient,  even 
if  it  can  be  considered,  to  snow  that  a  de- 
cYf'c  dismissing  the  bill  in  general  terms  is 
not  a  d(^cisioii  on  the  merits.  Id. 
Merger  of  prior  claim. 

MeiLii'f  of  Xote   in  .hulgment.  see  Bills  and 

X.it.'s,  -l-n.  28(i. 
()t    Cause   of    Action   on   Liovds   Policy,    see 

Insurance,  1287,  1288. 
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Effect  of,  on  Right  to  Set -Off,  see  Set -Off 
and  Counterclaim,  67. 

Right  to  Proceed  Individually  against  Stock- 
holders, see  Corporations,  636. 

See  also  Limitation  of  Actions,  151. 

For  Editorial  Notes,  see  infra,  VIII.  §  27. 

97.  The  rights  of  a  person  entitled  to  re- 
cover under  an  order  of  filiation  in  a  bas- 
tardy proceeding,  by  which  the  putative 
father  was  required  to  pay  a  monthly  sti- 
pend for  the  support  of  the  child,  are  merged 
in  a  subsequent  judgment  for  the  total 
amount  due  obtained  upon  the  refusal  of 
the  father  to  pay  the  monthly  stipend.  Mc- 
Kittrick  v.  Cahoon,  89  Minn.'  383,  95  N.  W. 
223,  62 :  757 

b.  Decrees  Interlocutory,  by  Default,  or  Di- 
rection, or- on  Demurrer;  Dismissal. 

For  Editorial  Notes,  see  infra,  VIII.  §  8. 

Interlocutory  decree. 

98.  A  decree,  although  merely  interlocu- 
tory, when  followed  without  change  by  a 
final  decree,  is  conclusive  as  to  the  rights  of 
the  parties  in  the  distribution  of  a  fund  in- 
volved in  the  suit.  Farmers'  Loan  &  T.  Co. 
v.  Canada  &  St.  L.  R.  Co.  127  Ind.  250.  26 
N.  E.  784,  11:  740 
By  default. 

In  Attachment  Suit,  see  Attachment,  37. 

99.  A  judgment  by  default  is  as  conclusive 
as  if  rendered  upon  demurrer  or  verdict. 
Howard  v.  Huron,  5  S.  D.  539,  59  N.  W.  833, 

26:  493 

100.  A  judgment  by  default  in  an  action 
by  a  physician  against  his  patient  to  recov- 
er for  professional  services  is  not  a  bar  to 
an  action  by  the  patient  against  the  physi- 
cian for  damages  caused  by  malpractice  in 
the  performance  of  such  services.  Jordahl 
V.  Berry,  72  Minn.  119,  75  N.  W.  10, 

45:  541 
Ruling  on  demurrer. 
See  also  infra,  107. 

101.  A  ruling  on  a  demurrer  does  not  bind 
the  court  to  follow  it  in  deciding  whether  or 
not  the  facts  proved  as  alleged  in  the  peti- 
tion demurred  to  entitle  the  plaintiff  to  re- 
cover. Brown  v.  Cunningham,  82  Iowa,  512, 
48  N.  W.  1042,  12:  583 

102.  A  judgment  sustaining  a  demurrer  to 
a  complaint  because  the  cause  of  action,  al- 
leged to  have  accrued  upon  a  specified  date, 
was  barred  by  the  statute  of  limitations,  is 
no  bar  to  another  suit  based  upon  an  addi- 
tional promise  to  meet  the  same  demand  in- 
volved in  the  former  suit,  made  within  the 
statutory  period.  Newtiall  v.  Hatch,  134 
Cal.  269.  66  Pac.  266,  55:  673 

103.  Where  a  demurrer  to  a  petition  for 
certiorari  is  overruled  and  defendant  makes 
a  return,  at  the  hearing  of  which  a  different 
judge  presides,  his  rulings  upon  the  issues 
presented  are  controlling,  even  though  some 
of  the  issues  may  be  the  saine  as  those 
raised  upon  the  hearing  of  the  demurrer, 
and  though  he  may  decide  difTf-reiitly  upon 
Buch  issues.  Richman  v.  Muscatine  County. 
77  Iowa,  513,  42  X.  W.  422,  4:  445 


On  directed  verdict. 

104.  A  judgment  on  a  verdict  directed  for 
the  defendant  is  not  res  judicata  where  the 
record  shows  that  the  verdict  was  directed 
because  the  suit  was  prematurely  brought. 
Harrison  v.  Hartford  F.  Ins.  Co.' 102  Iowa. 
112,  71  N.  W.  220,  47:  709 
Dismissal. 

See  also  supra,  95,  96;  infra,  205. 

Prlr  Editorial  Notes,  see  infra,  VIII.  §  16. 

105.  A  decree  dismissing  a  bill  in  equity, 
which  fails  to  restrict  its  own  scope,  is  pre- 
sumed to  be  rendered  on  its  merits  so  as  to 
make  the  matter  res  judicata.  Martin  v. 
Evans,  85  Md.  8,  36  Atl.  258,  36:  218 

106.  A  judgment  dismissing  an  action 
against  a  nonresident  for  lack  of  jurisdiction 
in  an  action  where  no  attachment  was  made 
is  not  a  bar  to  a  subsequent  action  aided  by 
attachment.  Weyand  v.  Atchison,  ,T.  &  S, 
F.  R.  Co.  75  Iowa,  573,  39  N.  W.  899, 

1:  650 

107.  The  dismis-sal  of  an  action  on  de- 
murrer to  the  complaint  because  of  the 
omission  of  an  essential  allegation,  is  no  bar 
to  a  second  action  to  enforce  the  same  right 
in  which  the  complaint  supplies  the  defects 
which  were  fatal  to  the  complaint  in  the 
first  action.  Thomas  v.  Bland,  91  Ky.  1, 
14  S.  W.  955,  11 :  240 

108.  A  dismissal  of  a  replevin  suit  for 
want  of  prosecution,  with  judgment  for  re- 
turn of  the  property,  after  reversal  by  the 
appellate  court  of  a  judgment  in  plaintiff's 
favor,  and  remanding  of  the  case  for  new 
trial,  is  not  conclusive  as  to  the  title  of  the 
property  in  a  subsequent  suit  on  the  re- 
plevin bond.  Gilbert  use  of  Bishop  v.  Amer- 
ican Surety  Co.  57  C.  C.  A.  619,  121  Fed. 
499,  61 :  253 

109.  A  judgment  dismissing  the  action  and 
assessing  costs  against  plaintiff,  entered 
upon  a  verdict  for  defendant  in  a  suit  to  re- 
cover possession  of  real  estate  which  in- 
volves two  issues,  one  as  to  plaintiff's  title, 
and  the  other  as  to  the  right  of  possession, 
— without  disclosing  upon  which  the  judg- 
ment is  based,  will  not  bar  a  subsequent 
action  for  possession,  although  the  statute 
contemplates  that  the  title  shall  be  tried  in 
such  actions,  and  makes  the  judgment  con- 
clusive as  to  the  estate  in  such  property  and 
the  right  of  possession  thereof,  so  far  as  the 
same  is  therebv  determined.  Hoover  v. 
King,  43  Or.  281',  72  Pac.  880,  65:  790 

c.  Collateral  Attack. 
1.  In  General. 

Validity   of  Judgment   by    Confession,    see 

supra,   10-17. 
On  Foroig*!  Judgment,  see  infra,  344. 
Proceedinff  to  Revive  Judgment  is,  see  infra, 

403.  404. 
Estoppel    as    to    Validity  of.  see  Estoppel. 

256,  258,  296. 
Presumption  anc'  Burden  of  Proof  Upon,  see 

Evidence,  623-628. 
".y  Waiving  Injunction,  see  Injunction,  275. 
Klfect  of  Judge's  Failure  to  Take  Statutory 

Oath,  see  Judges,  52. 
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On  Decisions  and  Assessments  of  Comptrol- 
ler of  Currency,  see  Banks,  20. 

For  Sale  of  Living  Person's  Land  by  Ad- 
ministrator, see  Executors  {snd  Admin- 
istrators, 71. 

On  Appointment  of  Administrator,  see  Ex- 
ecutors and  Administrators,  21-25. 

On  Appointment  of  Guardian,  see  Guardian 
and  Ward,  4.  __ 

On  Habeas  Corpus,  see  Habeas  Corpus,  ft, 
29. 

On  Order  Vacating  Highway,  seo  Highways, 
386. 

On  Letters  Appointing  Guardian  of  Insane 
Person,  see  Incompetent  Persons,  9. 

As  to  Custody  of  Infant,  see  Infants,  22. 

On  Jiidicial  Sale,  see  Judicial  Sale,   16,   17. 

On  Local  Improvement  Assessment,  see  Pub- 
lic Improvements,  155,  199. 

On  Appointment  of  Receiver,  see  Receivers, 
17,  112. 

On  Trustee's  Appointment,  see  Trusts,  113. 

See  also  infra,  188,  230,  245,  315. 

For  Editorial  Notes,  see  infra,  VIIL  §§2, 
10,  11,  17-19. 

IIQ,  A  collateral  attack  on  a  judgment  or 
decree  is  any  proceeding  which  is  not  in- 
stituted for  the  express  purpose  of  annul- 
ling, correcting,  or  modifying  such  decree 
or  enjoining  its  execution.  Morrill  v.  Mor- 
rill, 20  Or.  96,  25  Pac.  362,  11:  155 

111.  A  Federal  court  in  which  a  suit  is 
brought  upon  the  decree  of  a  court  in  a  state 
other  than  that  in  which  it  is  sitting  may 
inquire  into  the  jurisdiction  of  that  court 
to  render  the  decree,  for  the  purpose  of  de- 
termining its  validity.  Hekking  v.  Pfaff, 
33  C.  C.  A.  328,  50  U.  S.  App.  484,  91  Fed. 
60,  43:  618 

112.  A  decree  foreclosing  a  mortgage  ab- 
solutely without  the  right  of  redemption  as 
provided  by  the  state  statute  cannot  be  col- 
laterally attaclcod  in  a  suit  in  the  nature  of 
a  creditors'  bill.  Andrews  v.  National  Foun- 
dry &  P.  Works.  22  C.  C.  A.  110,  46  U.  S. 
App.  281,  76  Fed.  166,  36:  153 

113.  A  judgment  against  a  married  wom- 
an sued  without  her  husband  as  a  tenant 
in  an  action  of  trespass  and  ejectment  is  not 
void,  but  merely  voidable,  and  is  sufficient  to 
protect  the  plaintifT  against  an  action  of 
trespass  de  honis  asportatis  in  proceeding  to 
execute  the  judgment.  Smith  v.  Borden,  17 
R.  L  220.  21  Atl.  351,  11 :  585 

114.  The  decision  that  a  tesfator  was  an 
inhabitant  of  the  county-,  made  by  a  surro- 
gate to  whom  the  will  is  presented  for  pro- 
bate, is  conclusive  against  collateral  attack, 
indopcndont  of  any  statutory  T)rovision, — 
at  least  where  the  surrogate  had  jurisdiction 
of  the  subject-matter  by  reason  of  the  fact 
that  testator  was  an  inhabitant  of  tlie  state 
at  the  time  of  his  death.  r>f>lton  v.  Schriev- 
or.  ]."..')  X.  Y.  fi.-),  :!I   \.   !•;.  KKil.  IS:  2 1-2 

]]').  A  docisimi  Iiy  a  court  wliicii.  after 
]i:iviiit,'  :ifi|uirc(l  jurisrliet  ion  of  dcfrudaiit, 
rcndci-cd  a  money  jurlLrinent .  and  awarded 
e,\c<-iit  ioi:.  tlint.  eitlif)-  under  its  neniTal 
juri-;diei  ion  or  l,y  <i'inilory  ;i  nl  In  iidl  y .  it 
may  appoint  n  i-cr-ixiT  in  aid  of  tlir  rveeu- 
tion     witlioiu     fui-tliT    noticr.   lo   ilefendant. 


is  not  subject  to  collateral  attack.  Phelps 
V.  Mutual  Reserve  Fund  L.  Asso.  50  C.  C. 
A.  339,  112  Fed.  453,  61 :  717 

116.  When  a  party  to  a  suit  has  an  op- 
portunity to  present  his  defense  and  neglects 
to  do  so,  the  decree  against  him  is  binding 
in  a  collateral  proceeding.  Mo.rrill  v.  Mor- 
rill, 20  Or.  96,  25  Pac.  362,  11:  155 

117.  A  defendant  appearing  specially  to 
contest  the  jurisdiction  of  the  court  over 
him  for  insufficient  service  of  process  is 
bound  by  a  judgment  sustaining  it  until  it 
is  reversed  by  a  court  of  appell.ate  jurisdic- 
tion, and  he  cannot  attack  it  in  a  collateral 
proceeding  in  another  court  by  seeking  to 
enjoin  execution  of  the  judgment  finally  ren- 
dered against  him.  Phelps  v.  Mutual  Re- 
serve Fund  L.  Asso.  50  C.  C.  A.  339,  112 
Fed.  453,  61:  717 
In  divorce  suit. 

Presumption  as  to  Validity,  see  Evidence, 
623. 

118.  A  divorce  decree  which  would  be  re- 
garded as  invalid  outside  the  jurisdiction  in 
which  it  was  passed  should  not  be  regarded 
as  beyond  impeachment  in  that  jurisdiction. 
Adams  v,  Adams,  154  Mass.  290,  28  N.  E. 
260,  13:  275 

2.  Grounds. 
a.  In  General. 

Against  Insane  Person,  see  infra,  430. 

On  Appointment  of  Administrator,  see  Ex- 
ecutors and  Administrators,  21-25. 

Mistake  as  to  Value  of  Lands  Set  Apart  for 
Homestead,  see  Homestead,  73. 

For  Unauthorized  Appearance,  see  Injunc- 
tion, 281. 

In  Injunction  Suit,  see  Injunction,  506. 

See  also  infra,  173,  514. 

119.  A  judgment  cannot  be  collaterally 
impeached,  except  for  fraud,  where  the  court 
has  jurisdiction  of  the  parties  and  the  sub- 
ject-matter. Schmitt  V.  Dahl,  88  Minn.  506, 
93  N.  W.  66.5,  67:590 

120.  A  judgment  is  not  necessarily  void 
because  the  court  bases  it  on  a  void  statute, 
if  the  court  had  jurisdiction  of  the  subject 
derived  from  other  sources.  Board  of  Chil- 
dren's Guardians  v.  Shutter,  139  Ind.  268, 
34  N.  E.  665,  31 :  740 

121.  A  judgment  duly  rendered  by  the 
police  court  of  a  city  cannot  be  held  void  be- 
cause of  a  defense  of  which  the  prisoner  did 
not  avail  himself.  Topeka  v.  Boutwell,  53 
Kan.  20,  35  Pac.  819,  27:  .593 

122.  A  judgment  naturalizing  a  person- 
who  is  shown  by  the  face  of  the  proceeding 
not  to  be  entitled  to  naturalization  may  be 
collaterallv  attacked.  Re  Yamashita,  30 
Wash.  234,  70  Pac.  482,  59:  671 

123.  A  judgment  in  favor  of  a  receiver 
cannot  be  attacked  collaterally  when  it  is 
not  void  on  its  face,  on  the  ground  that  he 
had  been  discharged  as  receiver  before  the 
rendition  of  the  judgment,  since,  if  he  had 
no  right  or  capacity  to  maintain  the  suit, 
tliat  should  have  been  set  up  in  defense. 
Hall  V.  Henderson,  126  Ala.  449,  28  So.  531, 

61:621 


JUDGMENT,  ir.  c,  2 


1841 


124.  A  judgment  against  a  county  as  gar- 
nishen  defendant,  when  the  statutes  do  not 
make  a  county  subject  to  garnishee  process, 
is  void  on  collateral  attack.  State  ex  rel. 
Summerfield  v.  Tyler,  14  Wash.  495,  45  Pac. 
31,  37:207 

125.  A  judgment  of  the  court  of  Alabama 
Claims  making  an  award  to  an  ancillary  ad- 
ministrator appointed  in  the  District  of  Co- 
lumbia cannot  be  collaterally  attacked  on 
the  ground  that  foreign  administrators  were 
entitled  to  recognition.  Manning  v.  Leigh- 
ton,  65  Vt.  84,  26  Atl.  258,  24:  684 

126.  A  judgment  for  the  sale  of  the  land 
of  a  living  person  as  that  of  a  decedent  for 
payment  of  debts,  in  a  proceeding  by  an  ad- 
ministrator under  N.  C.  Code,  §  1436,  is  ut- 
terly void,  even  as  to  the  parties  to  the  pro- 
ceeding, and  is  subject  to  collateral  attack. 
Springer  v.  Shavender,  116  N.  C.  12,  21  S. 
E.  397,  33:  772 
Judgment  by  default. 

Rendition  of,  see  supra,  1-3. 
See  also  infra,  129. 

127.  Granting  more  relief  than  is  demand- 
ed by  the  complaint  does  not  render  a  de- 
fault judgment  void  so  a?-  to  subject  it  to 
collateral  attack.  Mach  v.  Blanchard,  15  S. 
D.  432,  90  N.  W.  1042,  58:  811 
Justice's  judgment. 

128.  A  justice's  court  judgment  rendered 
by  a  magistrate  outside  the  limits  of  his 
jurisdiction,  although  by  consent  of  the  par- 
ties, is  illegal  and  void.  Block  v.  Hender- 
son, 82  Ga.  23,  8  S.  E.  877,  3:  325 

129.  A  justice's  judgment  is  not  open  to 
collatcial  jttack  because  his  docket  does 
not  fi  fTiriiiatively  show  that  he  waited  one 
hour  311  an  adjourned  day  for  defendant 
to  ap|jear.  People  ex  rel.  Chaddock  v.  Barry, 
93  Mich.  542,  53  N.  W.  785,  18:337 

130.  An  order  made  by  a  justice  of  the 
peace  upon  a  garnishee  in  a  proceeding  in 
attachment,  after  service  of  notice  upon  him 
and  the  rendition  of  judgment  for  the  plain- 
tiff, to  pay  the  money  owing  by  him  to  the 
defendant  into  court,  presupposes  a  finding 
that  the  garnishee  is  so  indebted,  and  cannot 
be  collaterally  attacked  on  the  ground  tliat 
the  transcript  fails  to  show  that  such  find- 
ing had  been  made.  Root  &  McB.  Bros. 
V.  Davis,  51  Ohio  St.  29,  36  N.  E.  669, 

23:  445 
Against  dead  person. 
For  Editorial  Notes,  see  infra,  VIII.  §  12. 

131.  A  decree  is  not  valid  if  rendered  after 
the  death  of  one  of  the  defendants,  although 
on  the  same  day,  the  rule  by  which  frac- 
tions of  a  day  are  not  regarded  not  apply- 
inir  in  such  case.  Ex  parte  ^lassie.  131  A!a. 
62;  31    So.  4S3,  56:  071 

132.  A  judgment  for  money  and  for  the 
foreclosure  of  a  mortgage  upon  real  estate, 
against  a  deceased  member  wlio  had  there- 
tofore lii'CTi  duly  served  witli  procc".  is 
void.  altlioTip'h  the  fact  of  death  does  not  ap- 
pear of  record  and  it  may  ho  cnllntorally 
impeached  because  thereof  by  the  heirs  of 
the  deceased,  if  not  made  parties  to  the 
foreclosure  proceeding,  in  an  action  brouirht 
by   them  for  the  recovery   of  the   land  sold 

r..R.A.  Din-.— 116. 


and  conveyed  in  satisfaction  of  the  judg- 
ment. Kager  v.  Vickery,  61  Kan,  342,  59 
Pac.  628,  49:  153 

133.  A  decree  based  on  a  summons  against 
a  dead  man  who  is  named  as  the  owner  of 
property,  the  sale  of  which  is  sought  for  an 
assessment  for  an  improvement,  is  of  no 
validity  whatever,  no  matter  how  the  sum- 
mons was  posted  or  published,  although  such 
notice  in  case  of  unknown  owners  might  be 
sufficient.  Greenstreet  v.  Thornton,  60  Ark. 
369,  30  S.  W.  347,  27 :  735 

Irregularities  in  general. 
Failure  to  Appoint  Guardian  ad  Litem  for 

Infant,  see  Infants,  108,   113. 
In    Annexation   of   Territory   to    City,    see 

Municipal  Corporations,  27. 
Describing    Taxpayer  by    Initials  of  Given 

Name,  see  Name,  3. 
See  also  supra,  47. 
For  Editorial  Notes,  see  infra,  VIII.  §§  17, 

18. 

134.  Where  a  court  has  jurisdiction  of  a 
subject-matter  and  the  parties,  its  judgment 
cannot  be  impeached  collaterally  for  errors 
of  law  or  irregularities  of  practice.  Morrill 
v.  Morrill,  20  Or.  90,  25  Pac.  362,  ll:  155 

135.  Where  only  one  referee  is  appointed 
in  a  partition  suit,  such  proceeding  is  only 
an  irregularity,  and  cannot  be  inquired  into 
collaterally.  Id. 

136.  Defendant's  absence,  and  his  igno- 
rance of  the  fact  that  judgment  was  entered 
against  him,  give  him  no  right  to  impeach 
it,  where  he  had  appeared  in  the  case  by 
counsel.     McJIullen  v.  Ritchie,  41  Fed.  502. 

8:  268 

137.  Failure  to  join  an  assignee  of  an  in 
terest  in  the  mortgage  as  plaintiff  on  fore- 
closure does  not  subject  the  decree  to  col- 
lateral attack  by  the  mortgagor  or  a  pur- 
chaser at  a  sale  on  execution  against  him. 
Batterman  v.  Albright,  122  N.  Y.  484,  25  N. 
E.  856,  11:  800 

138.  The  action  of  the  trial  court  in  con- 
struing a  verdict  silent  as  to  one  of  two 
sued  jointly  for  injuries  caused  by  the  al- 
leged negligence  of  one  acting  as  agent  for 
the  other,  as  a  verdict  in  his  favor,  and  ren- 
dering judgment  to  that  effect,  is,  at  most, 
error  rendering  the  judgment  voidable  if 
properly  attacked,  but  leaving  it  conclusive 
against  collateral  attack.  Doremus  v.  Root, 
23   Wash.    710,    63    Pac.    572,  54:  649 

139.  The  probate  of  a  will  by  a  court  hav- 
ing jurisdiction  of  the  matter  cannot  be 
collaterally  attacked  years  afterwards  by  a 
proceeding  to  annul  it.  merely  because  one 
of  the  two  witnesses  to  the  will  was  in- 
competent to  attest  it  by  reason  of  interest, 
and  was  therefore  not  a  "credible  witness," 
within  the  meaning  of  111.  Rev.  Stat.  chap. 
148,  §  2,  requiring  attestation  by  "two  or 
more  credible  witnesses."  Chicago  Title  & 
T.  Co.  V.  Brown.  1S3  111.  42,  55  N.  E.  632, 

47:  798 
Lack  of  jurisdiction. 
Jurisdiction  to  liender  Judgment,  see  supra, 

I.  c. 
In   Divorce   Suit,   see   infra,    151-150. 
Foreign  Judgment,   see  infra,  362,  304,   3G5. 
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Failure  to  Give  Notice  as  Lack  of  Due  Proc- 
ess, see  Constitutional  Law,  877. 

In  Garnishment  Proceeding,  see  Garnish- 
ment, 89,  109. 

Right  of  Purchaser  at  Judicial  Sale  to  At- 
tack for,  see   Judicial  Sale,  22. 

In  Annexation  of  Territory  to  City,  see 
Municipal  Corporations,  26. 

See  also  supra,  25,  128. 

For  Editorial  Notes,  see  infra,  VIIL  §§  13, 
17,  18. 

140.  Jurisdiction  can  be  collaterally  at- 
tacked in  an  action  for  wrongful  acts  in  exe- 
cuting a  judgment.  Thompson  v.  Jackson, 
93  Iowa,  376,  61  N.  W.  1004,  27:  92 

141.  There  is  a  marked  distinction  be- 
tween jurisdiction  and  the  exercise  of  juris- 
diction. When  jurisdiction  has  attached,  all 
that  follows  is  but  the  exercise  of  jurisdic- 
tion, but  jurisdiction  does  not  attach  until 
the  conditions  upon  which  it  depends  are 
fulfilled.  Hence  a  decree  rendered  without 
jurisdiction  does  not  estop  anyone,  and  may 
be  collaterally  assailed  in  any  action.  Fur- 
geson  V.  Jones,  17  Or.  204,  20*^  Pac.  842, 

3:  620 

142.  A  decree  partitioning  lands  between 
a  life  tenant  and  remaindermen,  setting  off 
a  part  of  the  property  in  fee  simple  to  the 
life  tenant,  when  based  on 'a  petition  that 
avers  that  the  plaintiff  is  a  life  tenant,  is 
wholly  void  for  lack  of  jurisdiction.  Love 
V.  Blauw,  61  Kan.  496,  59  Pac.  1059,      48:  257 

143.  The  claim  that  a  bill  for  a  receiver- 
ship was  not  filed  under  Md.  Code  Gen.  Pub.- 
Laws,  art.  23,  §§  264,  264a,  relating  to  the 
dissolution  and  winding  up  of  insolvent  cor- 
porations, and  that  therefore  the  court  had 
no  jurisdiction  to  decree  dissolution,  cannot 
be  set  up  by  the  oflicers  of  the  corporation 
to  defeat  an  action  by  the  receivers  against 
them  to  recover  the  amount  of  unlawful 
preferences,  where  the  decree  was  made  at 
Iheir  instance,  and  provides  that  the  estate 
and  assets  of  the  corporation  shall  be  ad- 
ministered accoi'ding  to  the  insolvent  law, 
and  that  the  receivers  shall  have  the  same 
powers  as  to  setting  aside  illegal  preferences 
which  are  thereby  given  to  permanent  trus- 
tees. James  Clark  Co.  v.  Colton,  91  Md. 
195,  46  Atl.  .386,  49  P  698 

144.  It  will  be  held,  in  aid  of  an  order  di- 
recting a  sale  of  the  legal  and  equitable  es- 
tates of  infants  in  the  same  property,  that 
it  was  made  in  term,  and  not  in  vacation, 
where  tlic  petition  was  indorsed  "January 
Adjourned  Term,  1871,"  the  order  has  en- 
tered on  it  at  the  place  of  the  judge's  sig- 
nature, "Jatiiinrv  Adjourned  Term,  May, 
1871."  and  it  apiiears  that  the  judge  was 
actually  holdiiiL;'  a  regular  session  of  such 
adjourned  terin  on  that  day.  notwithstand- 
ing that  the  petiiioii  \\as  not  filed,  the  case 
was  iio(  onliTi'd  f)n  1  ho  ro^nilar  dofl^et  of  the 
r'aiisf'-.  for  Irial.  ti'i  )irc<'C-s  was  aliaf-'iod  to 
tlip  ]icti(i"n.  and  1  he  nrilr-i-  (livfctr-d  n  record 
iif  i'l"-  \\r'U'f:  ti]]]'_'-i  (-,11  )lii.  niitiuif-.  .'IS  is  tlie 
I'u.^tMMi  wir-ii  -iich  iiriici.-  nv'  'ivnii'f,]  .-it 
'■liaiii'nM'.^.       i;ifh:irii-    V.    Ivist    ■rfi;'!\--^('0.    \'. 

.'i.  (;.  [■;.  <\>.  lor.  ';:i.  ci  i.  3:;  s.  !■:.  inn. 

45:  712 


Fraud. 

In  Divorce  Suit,  see  infra,  157,  158. 
For  Editorial  Notes,  see  infra,  VIII.  §§    17, 
18. 

145.  A  judgment  of  a  court  having  juris- 
diction of  the  parties  and  subject-matter 
cannot  be  attacked  collaterally  for  fraud 
aliunde  the  record,  by  the  parties  or  privies. 
Morrill  v.  Morrill,  20  Or.  96,  25  Pac.  362, 

11:  155 

146.  A  judgment  is  vitiated  by  fraud  of 
the  plaintiff,  whereby  defendant  is  prevent- 
ed from  making  his  defense,  which  rests  in 
the  peculiar  knowledge  of  the  plaintiff,  who 
conceals  it  from  the  defendant.  Wonderly  v. 
Lafayette  County,  150  Mo.  635,  51  S.  W.  745, 

45 :  386 

147.  Failure  to  disclose  in  a  complaint  up- 
on a  mutual  benefit  certificate  that  assured 
came  to  his  death  by  poison  taken  with  sui- 
cidal intent  is  not  such  fraud  as  will  defeat 
the  judgment,  although  the  fact  was  known 
to  plaintiff  and  the  certificate  exempted  the 
insurer  from  liability  in  such  cases,  since 
such  defense,  if  relied  on,  must  be  pleaded 
by  defendant.  Travelers'  Protective  Asso. 
V.  Gilbert,  49  C.  C.  A.  309,  111  Fed.  269, 

55:538 

148.  The  record  of  a  judgment  based  on  an 
account  for  goods  sold  cannot  be  impeached, 
and  evidence  offered  that  the  debt  was  in 
fact  created  by  fraud,  in  order  to  prevent  the 
release  of  the  debtor  from  liability  on  it  by 
a  discharge  in  bankruptcy  under  a  statute 
providing  that  such  discharge  shall  release 
all  debts  except  the  judgments  in  actions 
for  fraud.  Goodman  v.  Herman,  172  Mo. 
885,  72  S.  W.  546,  60:  344 

149.  A  false  pretense  that  the  nominal 
plaintiff  in  a  Federal  court  is  the  owner  of 
bonds  sued  on,  when  made  to  give  jurisdic- 
tion to  that  court  on  the  ground  of  diverse 
citizenship  of  the  parties,  while  the  real 
plaintiff  is  in  fact  a  citizen  of  the  same  state 
as  the  defendant,  constitutes  a  fraud  which 
will  render  the  judgment  subject  to  an  at- 
tack in  equity,  if  the  defendant  is  thereby 
deceived  and  prevented  by  the  fraud  from 
making  his  defense.  Wonderlv  v,  Lafavette 
County,  150  Mo.  635,  51  S.  W.'745,      45':  386 

6.  In  Divorce  Suit. 

Foreign  Judgment,  see  infra,  IV.  b,  2. 
See  also  supra,  118. 

For  Editorial  Notes,  see  Divorce  and  Separ- 
ation, IX.  §§  12-141/2. 

150.  That  the  wife  was  induced  to  bring 
an  action  for  divorce  by  persuasion,  ill  treat- 
ment, and  threats  by  the  husband  that  he 
would  continue  such  ill  treatment  unless  she 
brought  the  action,  does  not  affect  the  va- 
lidity of  the  judgment,  in  a  collateral  pro- 
cerdinir.  Ellis's  Appeal,  55  Minn.  401.  56  N. 
W.  10.50.  23:  287 
Jurisdictional  matters. 

Imisdictioii  to  Render  Judgment,  see  supra, 

I.  c,  2. 
iMiioign  Judgment,  see  infra,  371-378. 

l-ll.  A  decree  of  divorce,  granted  without 
jiiri~fiiction  of  the  subject-matter  or  of  the 
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person,  or  without  any  cause  for  divorce 
stated,  and  without  proof,  is  absolutely  void. 
Re  Christensen's  Estate,  17  Utah,  412,  53 
Pac.  1003,  41 :  504 

152.  The  fact  of  required  residence  of 
plaintiff  in  a  divorce  proceeding  cannot  be 
collaterally  questioned  if  it  was  a  jurisdic- 
tional question  necessarily  passed  upon  by 
the  court  in  its  finding  and  decree.  Hilbish 
V.  Hattel,  145  Ind.  59,  44  N.  E.  20,  33:  783 

153.  The  validity  of  a  divorce  cannot  be 
collaterally  attacked  by  parties  who  volun- 
tarily appear  and  submit  to  the  jurisdiction, 
on  the  ground  that  neither  of  the  parties 
was  subject  to  the  jurisdiction  of  the  court, 
although  the  divorce  might  not  be  effectual 
to  protect  them  as  against  the  state.  Ellis's 
Appeal,  55  Minn.  401,  56  N.  W.  1056, 

23:  287 

154.  A  divorce  decree  cannot  be  collateral- 
ly attacked  for  absence  of  proof  of  service 
of  summons,  if  the  court  holds  in  its  inter- 
locutory judgment  that  defendant  was  duly 
summoned  as  the  law  directs.  Hilbish  v. 
Hattel,   145  Ind.  59,  44  N.  E.  20,       33:  783 

155.  Notice  to  a  nonresident  defendant  in 
a  divorce  proceeding,  as  required  by  the 
state  statute,  is  sufficient  to  preserve  the 
judgment  from  collateral  attack  for  absence 
of  service  of  process.  Id. 

156.  A  judgment  of  divorce  cannot  be  col- 
laterally attacked  as  void  because  the  ap- 
pearance of  the  wife  by  an  attorney  was  au- 
thorized only  by  a  letter  of  authority  which 
her  husband  compelled  her  to  write  and  sign, 
where  such  facts  did  not  appear  on  the 
record.  Edgerton  v.  Edgerton,  12  Mont.  122, 
29  Pac.  9G6,  16:  94 
For  fraud. 

157.  A  wife  who,  upon  separation  from 
her  husband,  goes  to  another  state  for  the 
purpose  of  obtaining  a  divorce,  and  brings  a 
suit  Avithout  disclosing  the  fact  that  a  suit 
is  pending  in  the  state  of  her  former  resi- 
dence in\'olving  the  same  matters  alleged  as 
a  cause  of  divorce  and  in  which  she  has  ap- 
peared, is  guilty  of  such  -fraud  as  to  invali- 
date a  decree  of  divorce  obtained  by  her,  al- 
though the  pendency  of  the  prior  suit  could 
not  have  been  pleaded  in  abatement  or  in 
bar  to  her  divorce  suit.  Dunham  v.  Dun- 
ham, 162  111.  589,  44  N.  E.  841,  35:  70 

158.  Collusion  and  agreement  between  the 
parties  to  an  action  for  divorce,  as  to  the 
judgment  to  be  rendered,  does  not  affect  the 
jurisdiction  or  render  the  judgment  entered 
void.  Ellis's  Appeal,  55  Minn.  401,  56  N.  W. 
1056,  23 :  287 

d.  What  Matters  Concluded. 
1.  In  General. 

0 

Judgment  by  Confession,  see  supra,  16. 

Foreign  .Judgments,  see   infra,  IV. 

Presumption  from  Judgment  for  Conversion 
of  Crops,  see  Evidence,  746. 

Effect  of  Judgment  in  (iarnishmont  Procood- 
ings,  see  Garnisliment,  91-94. 

By  Adjudication  of  Insanity,  see  Incompe- 
tent Persons,  6,  7. 


See  also  infra,  267,  268. 
For  Editorial  Notes,  see  infra,  VIII.  §§  13, 
15. 

159.  Any  admissible  matter  which  might 
have  been  offered  to  sustain  or  defeat  an  ac- 
tion is  concluded  by  a  judgment.  Howard 
v.  Huron,  5  S.  D.  539,  59  N.  W.  833,  26:  493 

160.  The  alleged  fraudulent  grantee  is  es- 
topped from  setting  up,  in  an  action  by  a 
judgment  creditor  to  set  aside  the  convey- 
ance as  fraudulent,  any  defense  that  might 
have  been  interposed  by  his  grantor  in  the 
original  action.  Sehmitt  v.  Dahl,  88  Minn. 
506,  93  N.  W.  665,  67:  590 

161.  In  an  action  between  the  same  par- 
ties or  between  those  in  privity  with  them, 
a  prior  judgment  on  the  merits  upon  the 
same  claim  or  demand  by  a  court  which  had 
jurisdiction,  is  conclusive,  whether  right  or 
wrong,  not  only  of  every  matter  offered,  but 
of  every  admissible  matter  which  might 
have  been  offered  to  sustain  or  defeat  the 
claim  or  demand.  Gordon  v.  Ware  Nat. 
Bank,  65  C.  C.  A.  580,  132  Fed.  444,    67:  550 

162.  The  facts  concluded  by  a  judgment 
must  be  proved  by  the  record.  Gambrill  v. 
Schooley,  95  Md.  260,  52  Atl.  500,     63:  427 

163.  A  question  of  law  in  regard  to  which 
counsel  make  a  concession  in  an  agreed 
statement  of  facts  submitted  to  the  court 
for  its  judgment  upon  other  questions  as 
to  which  there  is  a  controversy,  is  not  deter- 
mined by  the  judgment  in  the  case;  espe- 
cially where  the  court  does  not  pass  upon 
that  question,  but  regards  it  as  not  con- 
troverted. State  ex  rel.  Wine  v.  Keokuk  & 
W.  R.  Co.  99  Mo.  30,  12  S.  W.  290,       6:  222 

164.  An  adjudication  on  an  issue  present- 
ed by  an  intervening  petition  which  asks  no 
relief  by  injunction,  although  there  was  a 
prayer  for  injunction  in  the  original  com- 
plaint, does  not  bar  another  suit  against  the 
intervener  for  an  injunction.  Harbach  v. 
Des  Moines  &  K.  C.  R.  Co.  80  Iowa,  593,  44 
N.  W.  348,  11:113 

165.  A  decision  that  a  statute  constitutes 
a  contract,  and  that  an  act  repealing  it  is 
void,  is  not  an  estoppel  to  a  subsequent 
decision  holding  that  the  former  statute  it- 
self is  unconstitutional.  Adams  v.  Yazoo  & 
M.  V.  R.  Oo.  77  Miss.  194,  24  So.  200,  317, 

28  So.  956,  60:  33 

166.  An  assignee  of  a  judgment  which  has 
been  kept  alive  after  payment  in  favor  of 
one  who  appears  to  have  been  a  principal, 
but  who  claims  to  have  been  a  surety,  who 
takes  his  assignment  before  the  question  of 
suretyship  has  been  adjudged,  may  raise 
such  question,  and  have  it  determined  in  a 
suit  by  a  subsequent  judgment  creditor 
challenging  the  validity  of  his  judgment  as 
a  prior  lien.    Frank  v.  Fraylor,  130  Ind.  145, 

29  N.  E.  486,  16:  115 

167.  The  issue  whether  the  relationship  of 
principal  and  surety  existed  between  the 
defendants  in  an  action  on  a  promissory 
note  having  been  presented,  and  a  finding 
that  such  relationship  existed  having  been 
inade.  under  Neb.  Code  Civ.  Proc.  §  511,  the 
relation  of  the  parties  as  principal  and  sure- 
ty is  conclusively  determined,  and  need  not 
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be  relitigated  in  an  action  to  subrogate  the 
surety  to  the  rights  of  the  creditor  against 
the  principal.  Nelson  v.  Webster  (Neb.)  100 
N.  W.  411,  68:  513 

168.  A  judgment  refusing  to  permit  a 
grantor  who,  when  conveying  property,  has 
reserved  the  right  to  the  damages  to  be  re- 
covered for  the  placing  of  an  elevated  rail- 
way in  the  street  in  front  of  it,  to'  intervene 
in  an  action  by  the  grantee  to  recover  them 
from  the  railway  company,  will  not  bar  an 
action  by  him  to  hold  the  grantee  liable  for 
the  recovery  as  a  trustee  for  his  benefit. 
Western  U.'Teleg.  Co.  v.  Shepard,  169  N.  Y. 
170,  62  N.  E.  154,  58:  115 

169.  A  judgment  deciding  that  a  mutual 
benefit  society  had  no  power  to  limit  the 
amount  of  sick  benefits  is  conclusive  against 
such  a  defense  in  a  subsequent  action  for 
new  instalments  which  have  become  due  to 
the  same  plaintifi"  by  the  continuance  of  his 
sickness.  Wiese  v.  San  Francisco  Musical 
Fund  Soc.  82  Cal.  645,  23  Pac.  612,     7:  577 

170.  Failure  of  a  life  tenant  to  challenge 
a  deduction  of  interest,  on  an  annual  ac- 
counting by  a  trustee,  from  her  income, 
does  not  prevent  her  from  raising  the  ques- 
tion thereafter  as  to  tho  distribution  of 
moneys  then  in  the  hands  of  the  trustee. 
Re  Hoyt,  160  N.  Y.  607,  55  N.  E.  282, 

48:  126 

171.  The  determination  of  the  carrying 
capacity  of  a  ditch  under  Mills's  (Colo.) 
Ann.  Stat.  §  2403,  is  as  much  res  judicata 
when  attacked  in  a  subsequent  action  for 
review  of  the  decree  as  tho  determination  of 
the  physical  dimensions  of  the  ditch.  Wa- 
ter Supply  &  S.  Co.  V.  Larimer  &.  W.  Irrig. 
Co.  24  Colo.  322,  51  Pac.  496,  46:  322 

172.  An  acquittal  in  a  criminal  action  is  a 
bar  to  a  subsequent  civil  action  to  secure  a 
forfeiture  which  would  have  been  part  of 
the  penalty  to  be  imposed  in  the  criminal 
prnccedinir.  State  ex  rel.  I\enilev  v.  Meek, 
112  Iowa,  338,  84  N.  W.  3,  ^  51:  414 
Garnishment. 

IT.'j.  A  jiidirnicnt  in  favor  of  subscribers 
to  tlif  stdck  of  n  corporation  in  garnishment 
proceedings  on  behalf  of  corporate  creditors 
to  compel  payment  of  the  subscriptions  is 
a  l)ar  to  a  suit  in  equity  for  the  same  pur- 
P'l-o.  notwitli-tandiiiir  infirmities  in  it,  if 
thr-v  :\r>-  ii'it  -;'.li  .w  v,;!l  avail  on  collateral 
attack.  Hall  v.  ITcndorson.  134  Ala.  4,")5 
32    So.    840.  03 :  073 

171.   .\    claiiiiai't    ni    pri.porty    will    not    be 
concluded  by  an  .'  ljudic;ition  of  its  title  in 
a    procecdinu'     by     lin-tfr      process        wliich 
sought  to  reacli  it  a~  the  property  of  a  third 
person  it"  ho  wa-  not  a  party  to  the  oriuinal 
proccfdinLT  so  a-,  to  hav*-   an   opportuiiiiy   to 
conte-t    tlif   tjiicstions  as   to   wliotlipp  or' not 
tlie  priiicijial   defend, uit     wa-    a   debtor    and 
the   p^r-on    -ervof]    -,\iih    pru^e--:   !,!.    fni-tee,  | 
altlioiiirli   ai'tf-r  tli<i~.    ijHr-r i^^n-   wej-,.   iloter-  I 
mined  in  tlie  a  niieiat  i\  ■■  h''  \\a-   -ei-\,.,l  vitli  i 
n'^lice     If,     apiM-ai-      ai;d     pr'.te.-r     hi-     elai)!i, 

\\"ard  V.  n^yee.  i.-,j  N.  ^^  |oi.  k;  \.  i:.  iso. 

.■;i;:  ntfi 
.Against   receiver. 

IT.",    T'e-       ji)'].-!...  11'        o-        a        -late       i-Miirt    ■ 


against  a  receiver  appointed  by  a  Federal 
court  is  conclusive  as  to  the  existence  and 
amount  of  the  claim,  but  the  time  and  man- 
ner of  its  payment  must  be  controlled  by 
the  court  appointing  the  receiver.  Dilling- 
ham v.  Hawk,  23  U.  S.  App.  273,  9  C.  C. 
A.  101,  j60  Fed.  494,  23:  517 

Logger's  lien, 

176.  A  judgment  for  the  lienor  in  an  ac- 
tion against  a  contractor  under  the  Minne- 
sota log  lien  law  (Minn.  Gen.  Stat.  1894,  §§ 
2451-2465)  does  not  preclude  the  owner  of 
the  logs  from  denying  in  a  subsequent  ac- 
tion plaintiff's  right  to  a  lien;  but  such 
judgment,  if  regular  on  its  face,  will  be 
held  valid  unless  the  contrary  affirmatively 
appears.  Brown  v.  Markham,  60  Minn.  233, 
62  N.  W.  123,  30:  84 
Suits  for  personalty. 

177.  A  judgment  determining  the  right  to 
the  possession  of  a  mare  with  foal  is  no 
bar  to  an  action  after  the  birth  of  the  colt 
to  determine  the  question  of  its  ownership. 
Maize  v.  Bowman,  93  Ky.  205,  19  S.  W.  589, 

17:81 

2.  Matters  as  to  Real  Property, 

See  also  supra,  168;  infra,  214,  219. 

178.  A  judgment  by  default  in  a  sum- 
mary proceedmg  by  a  landlord  for  nonpay- 
ment of  rent  will  defeat  an  action  pending 
in  another  court  by  the  tenant  to  have  the 
lease  adjudged  to  be  a  mortgage,  and  sur- 
rendered up  and  canceled  on  the  ground  of 
usury.  Reich  v.  Cochran,  151  N.  Y.  122,  45 
N.  E.  367,  37 :  805 

179.  A  decree  on  a  bill  praying  to  have  a 
conveyance  decreed  a  mortgage,  and  for  an 
account,  does  not  bar  a  claim  for  damages 
on  account  of  the  mortgagee's  failure  to  per- 
foQin  stipulations  made  as  a  part  of  the  con- 
tract of  loan.  Mussey  v.  Yates,  65  Vt.  449, 
27  Atl.  167,  21:516 

180.  A  judgment  for  plaintiff  in  an  ac- 
tion to  remove  from  plaintiff's  land  a  per- 
manent wall  erected  bj'  defendant,  which 
cannot  be  removed  by  legal  process,  in 
wliich  action  the  plaintiff  asks  only  for  the 
relief  appropriate  in  a  legal  action  to  re- 
cover real  property,  is  a  bar  to  a  subsequent 
suit  in  equity  to  compel  the  removal  of  the 
wall,  under  statutes  establishing  one  form 
of  action,  and  requiring  the  complaint  to 
state  the  facts  constituting  the  cause  of  ac- 
tion, and  demand  the  judgment  to  which 
plaintiff  supposes  himself  entitled.  Hahl 
V.  Sugo,  169  N.  Y.  109,  62  N.  E.  135, 

CI:  226 

181.  An  action  for  damages  to  a  certain 
lot  from  fire  cannot  be  sustained  where  a 
former  action,  claimi  g  in  one  count  dam- 
aues  fr(tin  the  same  tire  to  that  lot  and  an- 
other one.  has  been  referred  to  arbitrators, 
uiM>ii  whose  award  jiulunient  has  been  ren- 
dered for  the  plaintiff,  although  such  judg- 
iieiit  did  not  include  an}-  damages  to  the 
l"l  ill  ipie.it  ion.  Knowlton  v.  X'.'w  York  & 
N'.    i:.   It,   Co.   147   :\Iass.  600,   18   X.   E.   580, 

1:  625 
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Ihiblic  land. 

182.  A  judgment  of  the  circuit  court  of 
the  United  States  for  the  district  of  Colo- 
rado in  a  suit  by  the  United  States  to  set 
aside,  vacate,  and  cancel  a  patent  for  lands 
a  porti(»n  of  which  is  in  New  Mexico,  on  the 
ground  of  fraud,  which  decides  that  there 
was  no  fraud  and  that  tlie  patent  is  valid, 
is  conclusive  upon  the  United  States  and  all 
persons  claiming  through  or  under  it,  as  to 
the  lands  located  in  New  Mexico,  as  well 
as  those  in  Colorado.  United  States  v.  Max- 
well Land  Grant  Co.  5  N.  M.  207,  21  Pac. 
153,  3 :  751 

183.  A  decision  that  the  owner  of  im- 
provements on  school  lands  which  have  not 
been  appraised  as  required  by  law  cannot 
have  an  injunction  against  the  consumma- 
tion of  the  sale  of  the  lands  to  the  highest 
bidder  until  he  has  been  paid  for  his  im- 
provements, bedause  he  has  two  otheir  reme- 
dies, one  of  which  is  to  sue  the  purchaser  of 
tiie  lands  for  the  value  of  the  improvements, 
— ^must  be  held  conclusive  in  a  subsequent 
suit  between  the  parties  in  interest  of  the 
right  of  the  owner  of  the  improvements  to 
bring  an  action  for  their  value  against  such 
purchaser,  the  parties  in  the  two  suits  being 
identical  except  for  the  omission  in  the  lat- 
ter suit  of  the  officers  against  whom  the 
injunction  was  sought,  but  who  were  not 
parties  in  interest.  Wilkes  v.  Davies,  8 
Wash.  112,  3a  Pac.  611,  23:  103 

184.  A  decree  in  a  suit  between  a  member 
of  a  partnership  and  the  representative  of 
a  deceased  member,  adjudging  that  certain 
real  estate  is  the  property  of  the  partner- 
ship, is  not  conclusive  of  the  question 
whether  or  not  it  is  within  the  provisions  of 
a  statute  exempting  timber-culture  claims 
to  public  land  from  liability  for  debts  con- 
tracted prior  to  the  issuance  of  the  final 
certificate  therefor.  Adams  v.  Church,  42 
Or.  270,  70  Pac.  1037,  59:  782 
Eminent  domain. 

See  also  infra,  104. 

1805.  A  judgment  for  damages  caused  by 
laying  a  railroad  track  without  payment  of 
compensation  meipes  a  defense  of  oousent 
to  the  laying  of  the  track,  and  is  a  bar  to 
such  defense  in  a  suit  for  injunction  against 
operating  the  road  until  the  damaEres  are 
paid.  Harbach  v.  Des  IMoines  &  K.  C.  R.  Co. 
80  Iowa,  593.  44  X.  W.  348,  11:  113 

ISO.  The  riglits  of  a  railroad  company  un- 
der a  decree  condemning  Jand  of  the  com- 
pany for  a  hiirliway.  but  giving  the  railroad 
company  a  riglit  to  keep  and  maintain  rail- 
road tracks  tlioreon.  must  be  determined 
only  by  the  terms  of  the  decree,  without 
roijard  to  the  fonsidoratinns  which  entorod 
into  an  airroemont  of  wliich  the  decree  was 
the  product.  Kansas  Citv.  St.  J.  &  C.  B.  K. 
Co.  V.  St.  .Tose)di  Terminal  R.  Co.  97  ^In. 
457,  10  S.  W.  S20.  3:  240 

187.  A  judgment  for  a  special  assessment 
against  a  lot  to  jiay  fur  a;i  improvomont  is 
not  conclusive  aaainst  the  nwiK^r  of  t!ie  lot, 
who  did  not  appear  or  dcfiMid  in  the  pro- 
ceeding for  sudi  iuilL:nii'ii1 .  -m  a<  to  ])ri'eludc 
an  action  by  him  for  daiiiaL'i's  to  the  lot 
caused  by  removing  the  lateral  support,  and 


illegally  cutting  down  the  grade  of  the 
street  in  front  of  it  in  making  the  improve- 
ment for  which  the  assessment  was  made. 
Farrell  v.  St.  Paul,  62  Minn.  271,  64  N.  W. 
809,  29:  778 

Ejectment;  trespass  to  try  title. 
For  Editorial  Notes,  see  infra,  VIII.   §   15. 

188.  A  judgment  in  ejectment  is  conclu- 
sive on  collateral  attack,  as  to  the  title  of 
the  lands,  and  therefore  of  the  growing 
crops  which  were  a  part  of  the  freehold  at 
the  time  of  the  recovery,  although  it  would 
not  be  a  bar  to  a  further  suit  in  ejiectment. 
Carlisle  v.  Killebrew,  89  Ala.  329,  6  So.  756, 

0:  617 

189.  A  judgment  in  favor  of  defendants,  in 
an  action  of  trespass  to  tiy  title  to  land 
which  had  been  sold  under  a  judgment  fore- 
closing a  tax  lien,  and  to  set  aside  the  judg- 
ment, is  not  a  bar  to  a  subsequent  suit  to 
set  aside  the  sheriff's  sale  for  irregularities 
upon  equitable  terms  in  which  the  title  is 
conceded  to  be  in  the  purchaser,  although 
the  praj'er  for  relief  demanded  in  the  second 
suit  might  properly  have  been  joined  as  an 
alternative  remedy  by  appropriate  pleadings 
with  the  one  in  the  former  suit.  More  v. 
Snowball,  98  Tex.  16,  81  S.  W.  5,  66:  745 
Forcible  entry  and  detainer. 

190.  A  judgment  in  forcible  entry  and  de- 
tainer is  conclusive  only  as  to  the  right  of 
possession,  and  is  not  conclusive  as  to  the 
lessee's  right  to  recovery  or  recoupment  for 
breach  of  covenant  in  the  lease.  Keating  v. 
Springer,  146  111.  481,  34  N.  E.  805,     22:  544 

191.  In  forcible  entry  and  detainer 
brought  by  one  who  derived  his  title 
through  a  foreclosure  suit  against  defend- 
ant, the  latter  cannot  set  up  in  defense  the 
homestead  right  of  his  wife,  who  was  not 
a  party  to  either  suit,  as  it  will  be  presumed 
that,  defendant  not  having  set  up  his  own 
or  his  wife's  homestead  right  in  defense  to 
the  foreclosure  suit,  all  rights  personal  to 
himself  were  either  adjudicated  oi-  waived. 
Dodd  V.  Scott,  81  Iowa,  319,  46  N.  W.  1057, 

10:  360 
Partition. 
For  Editorial  Notes,  see  infra,  VIII.  §  8. 

192.  A  decree  for  partition  is  conclusive 
upon  the  parties  and  privies  that  they  were 
tenants  in  common  and  in  possession  of  the 
land  at  the  date  of  its  rendition.  Morrill 
V.  :\Iorrill,  20  Or.  9G,  25  Pac.  362,        11:  155 

193.  Where  a  tenant  by  curtesy  has  had  a 
share  of  property  allotted  or  delivered  to 
him  in  severalty,  in  partition,  other  parties 
to  the  partition  who  did  not  in  these  pro- 
ceedings raise  the  question  of  his  right  can- 
not afterwards  denv  tliat  he  was  a  life  ten- 
ant. Rankin's  Appeal  (Pa.)  1  Monaghan, 
:]0S,  10  Atl.  82,  2:  429 
Foreclosure. 

See    also    infra,   2.S2. 

194.  A  railroad  company  which  took  ti- 
tle to  a  portioTi  of  mortgaged  premises  from 
one  wlio  acquired  title  by  adverse  posses- 
-in;i  <nl)^o(|nontly  to  tlif  execution  of  a 
nHirti:;iL'o  tlicn^-i  t'lor  forotdo^ed  by  a  suit  in 
which  the  validity  of  such  title  could  have 
been   litigated,  but  was  not,  is  estopped  by 
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the  decree  of  foreclosure  from  setting  up 
the  title  so  acquired  by  it,  in  the  proceeding 
thereafter  instituted  by  it  to  condemn  the 
mortgaged  land  to  its  road  uses.  St.  Johns- 
bury  &  L.  C.  R.  Co.  V.  Willard,  61  Vt.  134, 
17  Atl.  38,  2:  528 

195.  A  widow  who  is  made  a  party  to  a 
suit  in  which  a  mortgage  upon  her  deceased 
husband's  lands  is  foreclosed  cannot,  in  a 
subsequent  suit,  set  up  any  title  to  the  land 
which  she  acquired  before  the  foreclosure 
decree  was  rendered,  although  she  did  not 
appear  or  answer  in  the  foreclosure  suit. 
Ballew  V.  Roler,  124  Ind.  557,  24  N.  E.  976, 

9:  481 
Vendor's  lien. 

196.  Parties  to  a  suit  to  enforce  the  lien 
for  the  purchase  price  of  a  tract  of  land 
charged  by  a  testator  with  the  payment  of 
a  vendor's  lien  upon  that  and  other  lands, 
and  sold  for  that  purpose,  are  not  estopped 
by  the  decree  in  that  suit  from  enforcing 
contribution  by  a  purchaser  at  a  sale  under 
the  decree,  who  purchases  subject  to  the  or- 
iginal lien,  towards  the  payment  thereof. 
Aderholdt  v.  Henry,  87  Ala.  415,  6  So.  625, 

6:451 
Community  property. 

197.  A  finding  of  community  rights  in 
real  estate,  unappealod  from,  wliether  of 
fact  or  of  law,  by  a  court  having  jurisdic- 
tion and  all  the  parties  before  it.  although 
erroneous,  is  the  law  of  the  case  and  con- 
clusive upon  the  parties.  Kromer  v.  Friday, 
10  AVash.  621,  39  Pac.  229,  32:  671 
Boundaries. 

198.  An  adjudication  as  to  a  boundary 
line  in  a  suit  under  Or.  act  1887,  cannot  op- 
erate as  an  estoppel  or  bar  to  a  subsequent 
suit,  based  on  adverse  possession,  to  quiet 
title  to  the  strip  of  land  between  the  lines 
respectively  claimed  as  the  boundary.  King 
v.  Brigham',  23  Or.  262,  31  Pac.  601,"   18:  361 

3.  Divorce. 

Foreign   Judgment,   see   infra,   IV.   b.  2. 

199.  A  decree  a  mcnsa  et  thoro,  under 
Minn.  Gen.  Stat.  1878,  chap.  62,  ^§  30  et  seq., 
does  not  bar  an  action  for  a  divorce  a  vin- 
culo matrimonii  upon  any  of  the  grounds 
specified  bv  statute.  Evans  v.  Evans,  43 
Minn.  31,  44  N.  W.  524,  7:448 

200.  A  cause  of  action  for  divorce  in  favor 
of  the  husband  on  tlie  aroumi  of  the  wife's 
adultery  is  not  barred  by  failure  to  set  it 
up  as  a  defense  to  a  suit  bv  the  wife  for  a 
'separate  maintenanee,  in  wliifli  '-lie  obtnins 
a  decree.  Watts  v.  Watts,  100  Mass.  464.  36 
N.  E.  479,  2.-!:  1S7 

201.  The  fact  that  the  husband  did  not, 
ill  his  erossM'(i|iip!,iint  in  nii  iu-tion  foi-  di- 
vorce I)rouplit  liy  his  wife,  make  claim  for 
property  conveyed  by  liini  to  the  wife  upon 
her  fraudiil.'iit  ]>r"  invnii'nt  while  >iir  was 
harboriii',--  llie  <],■■] J]^  ,,f  iiiMitminLT  divdi-ce 
proceed iiiL^s.  will  n-t  d^'feat  a  -iil.-r  jnont 
ae'iion  liy   the   liii-i.and    1 'I'-rri^ir  li;i-<d    ii]i.n 

llie     fr.llld.     \],r'     ;i|!!>litil       i|:\    s\.   d      l:.ill--     in.- 

yotid  tli.''  in:  i-'i  ■'  !Mii  i.f  I :-.  ,,tM  I  -iiiiM  ;M;r 
the  divi.iN  e.  M.'dnim  v.  Mv.ldnim.  !.'>  (  oj.i. 
47S,  24  Paa    l(i<i  II:  (5,-, 


202.  A  decision  that  a  woman  is  not  pre- 
vented from  sharing  in  her  deceased  hus- 
band's estate  by  the  fact  that  he  had  pro- 
cured a  decree  of  divorce  against  her,  which 
was  void  because  she  was  not  at  the  time 
within  the  jurisdiction  of  the  court,  will  not 
prevent  the  contesting  of  her  claim  on  the 
ground  of  her  immoral  conduct,  and  accept- 
ance of  the  divorce  decree  by  afterwards 
marrying  another  man.  Arthur  v.  Israel,  15 
Colo.   147,  25   Pac.   81,  10:  693 

203.  A  decree  of  divorce  in  favor  of  a 
wife,  rendered  without  service  on  the  hus- 
band and  when  his  whereabouts  were  un- 
known, does  not  estop  her  from  alleging 
subsequently  that  he  was  dead  before  the 
divorce  Avas  granted.  Hunter  v.  Hunter,  1 1 1 
Cal.  261,  43  Pac.  756,  31:  411 
Alimony, 

Foreign  Judgment,  see  infra,  378-380. 

204.  A  judgment  for  divorce  in  favor  of 
the  husband,  awarding  alimony  to  the  wife, 
who  was  domiciled  in  the  state,  but  was 
temporarily  sojourning  in  another  state,  and 
was  personally  served  without  the  state, 
and  did  not  appear  or  answer,  but  practi- 
cally consented  to  the  proceedings,  is  a  bar 
to  a  subsequent  action  for  alimony  by  the 
divorced  wife,  where  all  the  husband's  prop- 
erty was  within  the  jurisdiction  of  the  court 
in  which  the  divorce  action  was  instituted. 
Sprague  v.  Sprague,  73  Minn.  474,  76  N.  W. 
268,  42:419 

205.  In  a  suit  for  divorce  from  bed  and 
board  a  plea  of  former  adjudication,  based 
on  the  dismissal  of  a  former  suit  for  an 
absolute  divorce,  will  not  prevent  the  juris- 
diction of  the  court  to  allow  temporary  ali- 
mony and  solicitors'  fees,  before  the  plea  has 
been  passed  upon,  where  the  present  bill  ad- 
mits the  invalidity  of  the  marriage  set  up  in 
the  first  bill,  and  is  based  upon  an  alleged 
subsequent  marriage.  Filer  v.  Filer,  77 
Mich.  469,  43  N.  W.  887,  6:  399 

4.  Taxes   and   Assessments. 

See  also  infra,  187,  215,  237. 

206.  A  judgment  declaring  void  the  es- 
tablishment of  a  local  improvement,  because 
of  lack  of  jurisdiction  for  want  of  a  proper 
petition,  is  no  bar  to  subsequent  proceed- 
ings to  assess  taxes  to  pay  for  such  im- 
proveTuents,  under  a  curative  act  validating 
its  establishment.  Richman  v.  Muscatine 
County,  77  Iowa,  513,  42  N.  W.  422,  4:  445 
Taxes  of  different  years. 

See  also  infra,  294. 

207.  A  decision  that  a  franchise  tax  im- 
posed upon  a  corporation  is  illegal  by  rea- 
son of  a  contract  of  exemption  in  the  char- 
ter of  the  company  is  rea  judicata  on  the 
i|Uistiiin  of  its  liability  for  a  like  tax  in  a 
subsequent  year.  Hancock  v.  State,  Singer 
Uf'j:.  Co.  Prosecutor  (N.  J.  Err.  &  App.)  62 
X.  .T.  L.  2S0,  41  Atl.  846,  42:  852 

2i'S.  A  decision  as  to  the  taxes  of  one 
year  is  not  res  jufJi'^ata,  as  to  the  taxes  for 
anrillur  \ear.  Adams  v.  Yazoo  &  ^f.  V.  R. 
Co.  77  Miss.  194,  24  So.  200,  317,  28  So.  056. 

60:  33 
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209.  A  decision  as  to  the  taxes  of  one  year 
is  not  res  judicata  as  to  the  validity  of 
taxes  for  subsequent  years,  as  the  causes  of 
action  are  distinct  and  different,  though 
they  mav  be  similar.  Xowp nt  v.  Com.  106 
Ky.  434/50  S.  W.  845,  51  S.  W.  433,  45:  518 

210.  A  suit  to  enforce  payment  of  taxes 
levied  upon  certain  property  in  a  particular 
year  is  a  separate  and  distinct  cause  of  ac- 
tion from  suits  relating  to  the  taxes  levied 
upon  the  same  property  in  previous  years; 
hence,  judgment  in  such  previous  suits,  de- 
termining that  the  property  is  exempt  from 
the  taxes  levied,  constitute  no  bar  to  the 
later  suit.  State  ex  rel.  Wine  v.  Keokuk  & 
W.  R.  Co.  99  Mo.  30,  12  S.  W.  290,      6:  222 

5.  .Probate   Matters. 

Foreign  Judgments,  see  infra,  338,  339,  35ft- 
358,  360,  361. 

As  to  Validity  of  Claim  against  Decedent's 
Estate,  see  Executors  and  Administra- 
tors, 137. 

For  Editorial  Notes,  see  infra,  VIII.  §§  15, 
28. 

211.  Probate  of  a  will  does  not  bar  the 
specific  performance  of  a  contract  for  dis- 
posal of  property  by  will.  Svanburg  v. 
Fosseen,  75  Minn.  350,  78  N.  W.  4,    43:  427 

212.  The  probate  of  a  will  which  was  con- 
tested and  tried  by  a  jury  is  conclusive 
against  a  party  to  the  proceeding,  in  any 
collateral  action  as  to  the  testamentary  ca- 
pacity of  the  testatrix.  Sly  v.  Hunt,  159 
Mass.  151,  .34  N.  E.  187,  21 :  680 

213.  A  decree  establishing  claims  against 
a  decedent's  estate,  and  ordering  the  sale  of 
real  estate  to  pay  them,  is  a  complete  bar 
to  an  action  against  the  executor  for  a 
devastavit,  and  against  the  claimant  to 
compel  a  return  of  the  property,  so  long  as 
it  remains  in  force,  when  the  action  is 
brought  by  heirs  of  decedent,  who  were 
parties  to  the  former  suit  in  person  or  by 
representation.  Harrison  v.  TurnbuU,  95  Va. 
721,  30  S.   E.  372,  41:  703 

214.  A  decision  that  a  man's  heirs  do  not 
inherit  from  him  certain  property  because 
of  a  conveyance  thereof  by  him  does  not 
estop  tlicm  from  claiming  the  property  as 
heirs  of  his  wife  and  their  mother,  and 
from  claiming  that  he  was  a  mere  tenant 
by  curtesy  in  the  land.  Orthwein  v.  Thom- 
as,   127    111.   554,    21    N.    E.    430,  4:  434 

215.  An  order  of  the  surrogate  in  proceed- 
ings under  the  New  York  collateral  inherit- 
ance act  to  the  effect  that  the  testator  be- 
queathed a  specified  amount  to  each  of  the 
residuary  legatees  named  in  the  will,  made 
upon  the  report  of  an  appraiser  that  he  was 
not  satisfied  that  the  residuary  property 
was  "harged  with  a  secret  trust  in  favor  of 
certain  colleges. — is  not,  except  for  the  pur- 
poses of  the  tax.  7T>s  judicata  3-e  to  the  non- 
existence of  such  a  tni<t.  which  is  olainifd 
to  have  arisen  bv  virtue  of  acts  dehors  tlie 
will.  Amherst  Collp>re  v.  Ritch.  151  N.  Y. 
2S2,  45  X.  E.  876.  ,37:  305 
Confirmation  of  guardian's   sale. 

216.  The  confirmation  of  a  yuardiaTi's  sale 


is  res  judicata  as  to  irregularities  only,  and 
not  as  to  matters  of  substance.  Frazier  v. 
Jeakins,  64  Kan.  615,  68  Pac.  24,     57:  575 

6.  On  Contracts. 

217.  A  satisfied"  judgment  in  an  action  by 
a  discharged  employee  working  under  a  con- 
tract for  a  year  at  a  certain  sum  per  week, 
payable  weekly,  against  the  employer,  based 
on  the  contract,  is  a  bar  to  a  subsequent  ac- 
tion thereon,  although  the  recovery  was  for 
only  one  week's  salary.  Olmstead  v.  Bach, 
78  Md.  132,  27  Atl.  501,  22:74 
Rev'g  on  Rehearing,  25  Atl.  343,  18:  53 

218.  A  satisfied  judgment  for  one  week's 
wages,  in  a  suit  brought  after  wrongful  dis- 
missal from  service,  is  not  a  bar  to  a  subse- 
quent suit  for  wages  thereafter  accruing  un- 
der the  same  contract,  where  the  employee 
continues  ready  to  work  and  his  employ- 
ment was  "at  a  salary  of  $50  per  week,  pay- 
able weekly,"  although  there  was  an  express 
provision  that  the  contract  should  continue 
for  one  year.  Olmstead  v.  Bach,  25  Atl. 
343,  18:  53 
Overruled  on  Rehearing,  78  Md.  132,  27  Atl. 
501,                                                                22:  74 

219.  A  judgment  in  a  suit  for  a  general 
accounting,  involving  the  construction  of  a 
contract  between  the  parties  as  to  land, 
plaintiff  contending  that  it  was  a  contract 
of  purchase,  and  defendant  that  it  was  one 
of  rental,  which  found  plaintiff  indebted  to 
defendant  in  a  given  sum  as  rent  for  the 
land  described  in  the  contract,  is  conclusive 
on  plaintiff  as  to  the  character  of  the  con- 
tract and  the  amount  of  rent  due  there- 
under, in  .  a  distress* warrant  proceeding 
bro"ght  by  the  defendant  against  him, 
claiming  the  amount  found  by  the  judgment 
as  rent  for  the  land.  Carlton  v.  Price,  121 
Ga.  12,  48  S.  E.  721,  68:  736 

7.  Negligence;  Nuisance. 

Negligence. 

See  also  infra,  258,  269. 

For  Editorial  Notes,  see  infra,  VIII.  §  13. 

229.  A  judgment  for  plaintiff  in  an  action 
for  injury  to  his  vehicle  through  negligent 
obstruction  of  a  highway  is  no  bar  to  an- 
other action  for  injury  to  his  person  arising 
out  of  the  same  accident.  Reilly  v.  Sicilian 
Asphalt  Paving  Co.  170  N.  Y.  40,  62  N.  E. 
772,  57: 176 

221.  Judgment  upon  the  merits  in  an  ac- 
tion for  negligence  is  a  bar  to  another  ac- 
tion for  the  .same  injury  grounded  on  the 
defendant's  fault  or  negligence  in  respect 
to  the  same  occurrence,  although  other  ele- 
ments of  negligence  are  alleged.  Columb  v. 
Webster  Mfg.  Co.  28  C.  C.  A.  225,  50  U.  S. 
A])]!.   264.   84   Fed.   .'5fl2.  43:  195 

222.  A  judgment  against  the  city  in  an 
action  against  it  and  a  private  citizen  for 
injuries  to  a  pedestrian  through  obstructions 
on  a  sidewalk,  in  which  the  question  of  the 
liability  of  the  latter  was  not  considered, 
is  not  res  judicnta  upon  the  question  of  his 
ultimate  lialiility,  in  an  action  by  the  city 
to  compel  him  to  reimburse  it  for  what  it 
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was  required  to  pay  under  the  judgment. 
Richmond  v.  Sitterding,  101  Va.  354,  43  S.  E. 
562,  65 :  445 

223.  The  recovery  of  compensation  by  a 
physician  for  his  services,  in  a  suit  in  which 
there  is  no  appearance  by  the  defendant, 
does  not  estop  the  latter  from  bringing  a 
cross-action  for  malpractice,  but  if  the  lat- 
ter appear,  he  is  estopped  by  the  recovery 
unless  the  records  show  that  it  was  not  to 
defend  the  suit,  but  solely  to  disclaim  the 
waiver  to  his  own  right.  Lawson  v.  Cona- 
way,  37  W.  Va.  159,  16  S.  E.  564,  18:  627 
Nuisance. 

For  Editorial  Notes,  see  infra,  VIII.  §  13. 

224.  A  judgment  in  a  suit  brought  to 
abate  a  nuisance  is  a  bar  to  a  subsequent 
proceeding  for  damages  based  upon  the  same 
facts.  Gilbert  v.  Boak  Fish  Co.  86  Minn. 
365,  90  N.  W.  767,  58:735 

225.  In  an  action  for  a  nuisance,  a  former 
judgment  by  the  plaintiff  against  the  de- 
fendant for  the  same  nuisance  is  conclusive 
as  to  the  existence  of  the  nuisance  and  that 
it  was  caused  by  defendant;  and  where  de- 
lendant  has  continued  the  nuisance  since 
the  former  action,  the  only  question  for  de- 
termination is  the  amount  of  the  damages 
to  be  recovered.  Paddock  v.  Somes,  102  Mo. 
226,  14  S.  W.  746,  10:  254 

22G.  An  acquittal  on  the  charge  of  main- 
taining a  nuisance  by  a  dam  without  a  fish 
way,  on  the  ground  that  defendants  have  a 
contract  right  to  maintain  it.  is  res  judicata 
in  a  subsequent  suit  to  abate  such  dam  as 
a  nuisance.  State  ex  I'el.  Remley  v.  Meek, 
112  Iowa,  338,  84  N.  W.  3,  51:414 

8.  Corpor'ate  Matters. 

Foreisrn  Judgment,  see  infra,  359. 
See  also  supra,  173;  infra,  289. 

227.  A  judgment  against  a  director  of  a 
corporation  for  a  corporate  debt,  based  on 
his  liability  as  director,  under  the  Xew  York 
act  of  1875,-  by  reason  of  having  made  a 
false  certificate,  merges  a  claim  for  the 
same  debt  against  him  as  a  stockholder. 
Attrill  v.  Huntington,  70  Md.  191,  16  Atl. 
6.51,  2:  779 
Rev'd  on  other  grounds  in  146  V.  S.  657,  36 
L.  ed.  1123,  13  Sup.  Ct.  Rep.  22  L 

228.  Judgment  against  a  stockholder  of 
a  corporation,  and  execution  levied  on  his 
real  estate  for  an  amount  that  exhausts  his 
liability  in  the  state  wliere  the  corporation 
was  created,  are  a  bar  to  an  action  in  an- 
other state  on  his  liabilitv  as  a  stockholder. 
(  nsliiiiir  V.  Perot,  175  Pa.'  GG,  .34  Atl.  447. 

34:  737 

229.  A  dceroe  awardinir  a  mandamus  re- 
quiring a  trial  judge  to  take  evidence  a)id 
award  an  execution  fnr  unpaid  sulipcrip- 
tions  to  the  capital  stock  of  a  corporation, 
as   required    by    ';tatnto.   in    a    proceodinLT   to 
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sets  of  the  corporation.  Rouse,  H.  &  Co.  ▼. 
Detroit  Cycle  Co.  Ill  Mich.  251,  69  N.  W. 
511,  38:  794 

230.  When  the  provision  of  the  rapid 
transit  act  (N,  Y.  Laws  1875,  chap.  606)  pro- 
viding for  the  appointment  of  commission- 
ers, and  their  determination  as  to  the  pro- 
priety of  constructing  the  proposed  railroad 
in  public  streets,  in  lieu  of  the  consents  of 
abutting  owners,  has  been  complied  with, 
and  their  determination  that  the  road  should 
be  constructed  has  been  confirmed  by  the 
supreme  court,  after  the  giving  of  public 
notice  and  an  opportunity  to  abutting  own- 
ers to  be  heard,  such  decision  of  the  supreme 
court  involves  the  determination  of  the  va- 
lidity of  the  incorporation  of  the  company 
proposing  to  construct  the  road,  and,  being 
the  decision  of  a  competent  tribunal  in  a 
judicial  proceeding  in  which  the  abutting 
owners  had  an  opportunity  to  be  heard  on 
that  question,  will  estop  such  owners  from 
thereafter  attacking  the  validity  of  such  in- 
corporation collaterally.  Re  Union  Elevated 
R.  Co.  112  N.  Y.  61,  19  N.  E.  664,        2:  359 

231.  A  decree  denying  the  right  of  a  cor- 
poration to  have  bonds  secured  by  mort- 
gage on  its  property  surrendered  by  a 
pledgee  who  was  seeking  to  foreclose  its  lien 
on  the  bonds  against  the  pledgeor,  on  the 
ground  that  the  bonds  had  been  wrongfully 
put  upon  the  market  and  had  never  been 
rightfully  negotiated,  is  no  bar  to  a  subse- 
quent suit  against  the  corporation  to  fore- 
close the  mortgage  by  which  they  are  se- 
cured, since  the  latter  question  could  not 
have  been  determined  in  the  former  action. 
Ruckman  v.  Union  Ry.  45  Or.  578,  78  Pac. 
748,  69:  480 

232.  A  decree  for  defendant  in  an  action 
to  compel  the  surrender  of  corporate  bonds 
to  a  corporation  which  had  succeeded  to 
the  rights  of  the  one  which  issued  them,  on 
the  ground  that  they  had  been  wrongfully 
transferred  by  one  in  whose  hands  they  had 
been  placed  for  negotiation  for  the  benefit  of 
the  corporation,  will  estop  the  corporation 
plaintiff,  in  a  subsequent  suit  to  foreclose 
the  mortgage  by  which  the  bonds  are  se- 
cured, from  setting  up  that  they  had  been 
paid,  or  that  the  present  plaintiff's  grantor 
was  present  when  the  corporation  that  is- 
sured  the  bonds  transferred  its  property  to 
the  present  defendant,  and  knew  that  the 
latter  understood  that  it  was  acquiring  the 
property  free  from  the  lien  of  the  mortgage, 
since  these  were  matters  which  should  have 
been  tried  in  the  former  suit.  Id. 

,e.  As  to  Parties. 

1.  In  General. 

For  Editorial  Notes,  see  infra,  VIII.  §§  14, 
16. 

233.  A  party  to  a  jndgment  .s  not  bound 
'ly  it  as  against  strangers  to  it.  Judire  of 
"robate  v.'  Sullowav.  68  N.  H.  511,  44  Atl. 
7-20.  '  49:  347 

■2?A.  One  who  holds  land  under  a  party  to 
:!  de<ree  concerning  it  is  bound  by  the  de- 
'  ie(-.  Foote  V.  Clark,  102  Mo.  394,  14  S.  W. 
!'S1,  11:  861 
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•  235.  A  decree  for  an  injunction  and  the 
abatement  of  a  saloon  nuisance,  obtained 
by  one  citizen  of  a  county,  although  not  en- 
forced, is  a  bar  to  a  suit  for  the  same  pur- 
pose by  another  citizen  of  the  same  county. 
Dickinson  v.  Eichorn,  78  Iowa,  710,  43  N. 
W.  620,  6:  721 

236.  A  judgment  in  favor  of  the  makers 
of  a  note  upon  the  merits,  in  a  suit  brought 
against  them  in  another  state  by  an  in- 
dorsee, is  a  bar  to  a  subsequent  action 
against  them  by  the  payees.  Leslie  v. 
Bonte,  130  111.  498,  22  N.  E.  594,  6:  62 

237.  A  decision  as  to  an  exemption  from 
taxation,  in  a  case  between  the  sheriff  of  a 
county  and  a  railroad  company,  is  not 
res  judicata  in  a  case  between  a  state  rev- 
enue agent  and  a  different  railroad  company, 
although  it  may  be  persuasive  under  the 
doctrine  of  stare  decisis.  Adams  v.  Yazoo 
&  M.  V.  R.  Co.  77  Miss.  194,  24  So.  200,  317, 
28  So.  956,  60:  33 

238.  A  judgment  in  favor  of  one  who  con- 
tracted to  make  a  street  improvement,  and 
agreed  with  the  municipality  to  light  ex- 
cavations for  the  protection  of  travelers  in 
the  highway,  in  a  suit  by  a  traveler  who 
was  injured  by  falling  into  an  unguarded 
excavation,  is  a  bar  to  a  subsequent  suit  to 
hold  the  municipality  liable  for  the  Same 
injury.  Anderson  v.  Fleming,  160  Ind.  597, 
87  N.  E.  443,  66:  119 
Partners, 

For  Editorial  Notes,  see  infra,  VIII.  §  14. 

239.  One  who  shares  in  the  interests  of 
two  partners  who  own  a  two-sixths  interest 
in  a  copartnership,  under  private  contract 
with  them,  is  as  to  them  a  dormant  part- 
ner; and  where  with  his  consent  they  sue 
another  partner  for  contribution  in  their 
own  names,  and  he  testifies  on  the  trial,  he 
is  boimd  by  the  judgment.  Smith  v. 
Ayrault,  71  Mich.  475,  39  N.  W.  724,    1:  311 

240.  A  judgment  against  a  limited  part- 
nership suing  as  a  corporation  (its  corpo- 
rate character  being  admitted  by  demurrer), 
in  an  action  on  a  contract  made  before  its 
organization,  is  not  a  bar  to  a  suit  bv  its 
members  as  general  partners.  Abbott  v. 
Hapgood,  150  Mass.  248,  22  N.  E.  907. 

5 :  586 

241.  Where  a  partner  not  served  with 
process  was  notified  by  his  cojiartners  of  an 
action  pending  against  them  the  judgment 
in  that  action  is  conclusive  evidenee  against 
him  in  an  action  for  contribution.  Smith 
v.  Ayrault,  71  Mich.  475,  39  N.  W.  724, 

1:  311 
Master  and  servant. 
For  Editorial  Notes,  see  infra.  VIII.  §   14. 

242.  In  an  action  against  a  railroad  com- 
pany anrl  its  condnetor  for  an  injury  caused 
by  the  alleged  netiliuenee  of  the  eonduetor, 
a  verdict  in  favoi-  of  tlie  latter  \\\\\  ])re- 
clude  a  iiulii'nient  auainst  tlie  eoiiipanv. 
Doremus  v.  Ttoot,  23  Wa<h.  710.  m  V:\o. 
572.  54:  fiin 

243.  A  jiiilgmeiit  au'ainst  an  emiiloyce  in 
favor  of  a  tliinl  person  r,-liM>e  ri<_:lils  ai-e 
affected  liy  what  is  dniie  in  tlie  conrse  of 
the  employment  i-  liiniliim'  on  (lie  eiiiidoyei-. 
when  he  knows  of  tlie  suit  and  testifies  in 


it  as  a  witness.    Bridges  t,  McAllister,  106 
Ky.  791,  51  S.  W.  603,  45:  800 

Landlord  and  tenant. 

244.  A  landlord  will  not  be  bound  by  the 
result  of  a  suit  to  which  he  was  not  a  party 
on  the  record,  instituted  by  his  tenant,  un- 
less it  very  clearly  appears  that  the  action 
was  instigated  by  him  and  that  he  con- 
ducted and  controlled  the  litigation  after  it 
was  begun.  Wilson  v.  Brookshire,  126  Ind. 
497,  25  N.  E.  131,  9:  792 
Vendor  and  purchaser. 

See  also  supra,  160. 

245.  The  vendee  of  a  judgment  debtor 
has  the  same  rights  only  as  the  vender  in 
respect  to  a  collateral  attack  on  the  judg- 
ment. Wolf  V.  Youbert,  45  La.  Ann.  1100, 
13  So.  806,  21:  772 

246.  A  purchaser  from  defendant  pen- 
dente lite  acquires  his  interest  subject  to 
the  decree  which  shall  be  rendered  on  the 
hearing;  so  that,  in  case  a  decree  is  entered 
against  the  vendor,  setting  aside  the  sale, 
the  vendee  will  be  bound  thereby.  Harding 
V.  American  Glucose  Co.  182  111.  551,  55  N. 
E.  577,  64:  738 

Infants. 
See  also  Infants,  98,  105-113. 

247.  A  judgment  in  favor  of  a  minor  in 
an  action  brought  by  his  father  as  next 
friend,  which  includes  damages  for  loss  of 
earning  capacity  from  the  time  of  injuries 
occasioned  by  defendant's  negligence,  is  a 
bar  to  an  action  by  the  father  personally 
to  recover  for  loss  of  services  of  the  son 
during  minority.  Baker  v.  Flint  &  P.  M.  R. 
Co.  91  Mich.  298,  51  N.  W.  897,  16:  L54 

248.  A  decree  establishing  a  trust  in  favor 
of  certain  children  in  land  formerly  belong- 
ing to  their  grandfather,  in  which  their 
mother  held  an  equitable  title  superior  to 
their  equity,  is  not  binding  upon  a  prior  pur- 
chaser of  the  mother's  interest,  where  he 
was  not  made  a  party  to  the  suit,  although 
the  mother  prosecuted  the  same  for  the 
benefit  of  the  children.  Richards  v.  East 
Tennessee,  V.  &  G.  R.  Co.  106  Ga.  614.  33 
S.  E.  193,  45:  712 
Afterborn  children. 

Effect  of  .Judicial  Sale  on,  see  .Judicial  Sale, 

9.  10. 
See  also  Afterborn  Children,  2. 

249.  A  decree  of  a  probate  court  having 
jurisdiction,  assigning  the  residue  of  the  es- 
tate of  a  deceased  person,  is  conclusive  upon 
all  persons  interested  in  the  estate,  whether 
then  in  being  or  not.  Tt  is  in  tlie  nature  of  a 
judgment  i^i  rem,  which  binds  all  the  world. 
Ladd  v.  Weiskopf.  02  :*Iinn.  29,  04  N.  W. 
99.  69:785 

2.W.  An  aetioTi  by  other  teneficiaries  for 
injuries  eansing  the  death  of  a  person  does 
not  preclude  a  subsequent  action  by  a  child 
not  tlien  born,  whose  riglits  were  not  con- 
sidered in  the  forinei'  aetion.  Nelson  v. 
Calve-lon.  TT.  &  S.  A.  11.  Co.  78  Tex.  621. 
11   S.  W.  1021,  11:  391 

■2')].  l'nl)nrn  heirs  of  a  person  against 
w  lM<e  e-lafe  nil  actii;ii  is  livnnsi'ht  to  estab- 
li-1i  claims  to  ^\lli(•ll  living-  Iieirs  of  the  same 
'•hiss  are  made  par!ii'<  will  he  regarded  as 
parties  T)y  representation,  and  will  be  bound 
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by  the  decree  rendered  as  effectually  as  if 
they  had  actually  been  parties  to  the  ac- 
tiom  Harrison  v.  Turnbull,  95  Va.  721,  30 
S.  E.  372,  41 :  703 

252.  A  judgment  requiring  the  execution 
of  a  deed  to  the  real  owner  of  land  by  per- 
sons having  the  record  title  to  the  whole 
estate,  subject  only  to  the  contingency  that 
other  persons  may  be  born  who  will  have 
an  interest  in  such  record  title,  is  effectual 
to  cut  off  the  rights  of  such  persons  subse- 
quently born.  Kent  v.  St.  Michael's 
Church,  136  N.  Y.  10,  32  N.  E.  704,  18:  331 
Heirs. 

See  also  infra,  263;    Judgment,  249-252. 
For  Editorial  Notes,  see  infra,  Vm.  §  14. 

253.  Heirs  at  law  are  not  entitled  to  the 
benefit  of  a  judgment  in  an  action  by  a 
coheir  to  set  aside  a  deed  of  the  ancestor, 
where  they  were  not  made  parties  to  the 
suit,  and  it  was  not  brought  for  their  ben- 
fit.  Allred  v.  Smith,  135  N.  C.  443,  47  S.  E. 
597,  65:  924 
Legatees. 

254.  A  decree  holding  valid  and  authoriz- 
ing the  trustee  to  carry  out  a  clause  in  a 
will  directing  the  expenditure  of  money  in 
the  erection  of  buildings  for  a  chapel  and 
asylum  will  not  be  binding  on  the  residuary 
legatees,  who  were  not  before  the  court; 
and  if  the  clause  is  invalid  under  their  ob- 
jection it  will  be  held  invalid  also  in 
favor  of  one  who  was  a  party  to  the  suit 
at  the  time  the  decree  was  rendered.  Mor- 
gan V.  Halsey,  97  Ky.  789,  31  S.  W.  866, 

36:  716 
Reversioners. 

255.  Reversioners  have  a  right  to  rely  on 
the  supposition  that,  since  the  life  tenant 
is  entitled  to  possession  of  the  property, 
they  will  be  notified  if  any  attempt  is  made 
to  oust  him  by  which  their  rights  will  be 
affected;  and  hence  records  of  proceedings 
against  the  life  tenant  alone  will  not  affect 
them  with  notice  of  the  facts  thereby  dis- 
closed. Barnes  v.  Boardman,  152  Mass.  391, 
25  N.  E.  623,  9:  571 
Equitable  owners  of  land. 

256.  The  equitable  owners  of  real  estate 
in  possession  thereof  cannot  be  deprived  of 
their  title  by  a  suit  in  favor  of  one  holding 
an  encumbrance  thereon,  unless  they  are 
made  parties  to  the  suit.  Lowe  v.  Turpie, 
147  Ind.  652,  44  N.  E.  25,  47  N.  E.  150, 

37:233 
As  between  defendants. 
Effect  of  Recovery  against  One  Joint  Maker 

of  Note,  see  Bills  and  Notes.  278. 
See  also  supra,  23. 

257.  A  jiulfjment  against  several  defend- 
ants is  not  coiielnsivp  as  bet\voon  themselves 
in  respect  to  tlicir  ricrlits  and  liabilities  to- 
ward each  other.  P>u]ke]ev  v.  TTouse.  62 
Conn.  459,  26  Atl.  .1-52.  '  21:  247 

258.  One  joiiiod  a?  dcfoiidaiit  with  a  city 
in  an  action  for  iiijurios  to  a  |)('(lp>trian 
thrniiL^li  ol)>l  ni(  lioTis  on  a  -idowalk.  but 
who  fails  to  make  any  dcfcnso  to  tlio  ap 
tion.  wliicli  rt'-ulis  in  liis  favnr  booansc  of 
the  statnto  of  limit  ;;1  iotis.  is  not  osto[)p('(!. 
in  a  sul)seqn('nt  one  by  the  city  to  compel 


him  to  reimburse  it  the  amount  which  it  has 
been  compelled  to  pay  to  the  injured  per- 
son, from  showing  that  it  was  not  through 
his  fault  that  the  injury  happened.  Rich- 
mond v.  Sitterding,  101  Va.  354,  43  S.  E.  562, 

65:  445 

2.  Persons  Not  Parties  or  Notified. 

See  also  supra,  244,  248-253,  256;  infra,  271, 
277,  282,  283,  287-290,  299,  300,  303, 
305;  Evidence,  863. 

For  Editorial  Notes,  s«e  infra,  VIII.  §  15. 

259.  A  judgment  in  an  action  brought  by 
an  individual  is  not  conclusive  in  a  subse- 
quent action  to  which  he  is  not  a  party  or 
even  a  relator,  although  both  cases  turn  on 
the  constitutionality  of  a  statute.  Denny  v. 
State  ex  rel.  Easier,  144  Ind.  503.  42  N,  E. 
929,  31:726 

260.  Judgments  in  actions  quasi  in  rem 
are  binding  only  on  the  parties.  Allred  v. 
Smith,  135  N.  C.  443,  47  S.  E.  597,       65:  924 

261.  A  judgment  against  a  debtor  is  not 
binding  on  one  who  has  contracted  to  save 
him  harmless  from  the  debt,  unless  he  has 
been  notified  to  come  in  and  defend.  Busell 
Trimmer  Co.  v.  Coburn,  188  Mass.  254,  74 
N.  E.  334,      ^  69:  821 

262.  A  petitioner  in  lunacy  proceedings  is 
not  a  party  to  the  record  so  as  to  be  per- 
sonally estopped  by  the  finding  of  the  jury, 
except  as  all  the  world  is  estopped.  Hughes 
V.  Jones,  116  N.  Y.  67,  22  N.  E.  446,      5:  632 

263.  A  finding  of  heirship,  decided  as  a 
preliminary  fact  necessary  to  a  decision  that 
an  administrator  must  account  to  the  heir, 
is  not  conclusive  against  a  purchaser  of  the 
ancestor's  real  estate,  who  was  not  a  party, 
although  the  supposed  heirs  from  whom  he 
had  previously  purchased  were  parties  to 
the  proceeding.  Shores  v.  Hooper,  153  Mass. 
228,  26  N.  E.  846,  11:  308 

264.  A  judgment  in  a  suit  between  the 
owner  of  property  abutting  on  a  highway 
and  the  municipality  to  establish  the  bound- 
ary of  the  highway  is  not  conclusive  on  'the 
owner  of  the  property  located  on  the  oppo- 
site side  of  the  street,  who  is  not  made  a 
party  to  the  suit,  and  whose  access  to  and 
from  his  property  will  be  interfered  with  if 
the  boundaries  so  established  prevail.  Long 
V.  Wilson.  119  Iowa,  267,  93  N.  W.  282, 

60:  720 

265.  The  provision  that  a  decree  confirm- 
ing title  to  land  and  ordering  registration 
thereof  under  Minn.  Laws  1901,  chap.  237, 
providing  for  the  Torrens  system  of  regis- 
tering land  titles,  shall  be  forever  binding 
and  conclusive  upon  all  persons,  and  shall 
not  be  opened  by  reason  of  any  disability, 
nor  any  proceedings  had  for  reversing  the 
judgment,  except  that  any  person  having  an 
interest  in  the  land  who  has  not  been  ac- 
tually served  or  notified  of  the  application 
for  registration  of  the  title  may,  within 
sixty  days  after  entry  of  the  decree,  appear 
and  assert  his  rights,  providing  no  innocent 
]iiirchaser  for  value  has  acquired  an  inter- 
est,— does  not  apply  to  an  adverse  claimant 
in  actual  possession  of  the  land,  upon  whom 
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the  summons  is  not  served.  State  ex  rel. 
Douglas  V.  Westfall,  85  Minn.  437,  89  N. 
W.  175,  57:297 

3.  Effect  of  Notice  of,  or  Participation  in, 
Action. 

See  also  supra,  241,  243,  303,  361. 

266.  Mistake  of  a  party  interested  in  a 
fund  in  court,  in  supposing  his  interest  to 
lie  in  the  success  of  an  executor,  and  his 
aiding  and  assisting  the  latter,  do  not  make 
him  a  party  to  the  proceeding  or  involve 
his  right  to  the  fund,  so  as  to  make  an  order 
of  the  court  conclusive  upon  him  and  pre- 
vent the  opening  of  the  judgment  for  the 
determination  of  his  claim.  Re  Rochester, 
136  N.  Y.  83,  32  N.  E.  702,  19:  161 

267.  One  who  instigates  another  to  do  a 
wrongful  action,  and,  when  the  wrongdoer 
is  sued,  takes  upon  himself  and  conducts  the 
defense  of  the  case,  is  estopped  from  again 
litigating  with  the  plaintiff  in  that  action 
the  issues  there  decided.  Tootle  v.  Cole- 
man, 46  C.  C.  A.  132,  107  Fed.  41,        57:  120 

268.  A  creditor  who  indemnifies  an  of- 
ficer against  damages  for  seizing  and  con- 
verting property,  and  defends  an  action 
against  the  officer  individually  for  the  con- 
version, is  estopped  by  the  judgment  against 
him  from  again  litigating  with  the  plaintiffs 
in  that  action  the  issues  there  decided.  Id. 

269.  A  judgment  against  a  city  for  per- 
sonal injuries  caused  by  a  defective  side- 
walk in  an  action,  of  which  the  lot  owner 
has  notice,  is  conclusive  upon  the  latter  as 
to  the  fact,  cause  and  extent  of  the  injury 
but  not  as  to  the  lot  owner's  responsibility 
for  such  cause.  Lincoln  v.  First  Nat.  Bank, 
67  Neb.  401,  93  N.  W.  698,  60:  923 

270.  The  decision  of  the  board  of  control 
created  by  Wyo.  act  Dec.  22,  1890,  in  pro- 
ceedings to  determine  priorities  of  rights  in 
the  waters  of  the  state,  is  not  res  judicata 
of  the  rights  of  a  claimant  who,  upon  due 
notice,  fails  to  appear  and  submit  proofs  of 
his  claims;  and  he  is  not  estopped  from  as- 
serting his  rights  in   the   courts,   since  the 

.statute  imposes  no  penalty  for  a  failure  to 
appear,  and  there  is  no  express  limitation 
tipon  the  further  assertion  of  his  rights  by 
legal  proceedings.  Farm  Investment  Co.  v. 
Carpenter,  9  Wyo.  110,  61  Pac.  258,    50:  747 

4.  Principal  and  Surety. 

For  Editorial  Notes,  see  infra,  VIII.  §§  8, 14. 

271.  A  judgment  against  a  principal  for 
damages  for  breach  of  contract  is  not 
res  judicata  in  an  action  against  the  surety, 
where  he  has  not,  by  his  undertaking,  ob- 
ligated himself  to  be  bound  thereby,  and 
he  was  not  a  party  or  privy  to  the  action 
on  the  contract.  McConnell  v.  Poor,  113 
Iowa.  1.3.3,  84  N.  W.  968,  .52:  312 

272.  A  judgment  by  default  against  the 
principal  in  a  bond  conditioned  for  the  pay- 
ment of  claims  f(ir  labor  or  materials  fur- 
nished to  him  will  not  prevent  the  sureties, 
who  are  parties  to  tlie  action,  from  disput- 
ing on  appeal  facts  which  are  necessary  to 


establish  their  liability.  United  States  use 
of  Fidelity  Nat.  Bank  v.  Rundle,  46  C.  C.  A. 
251,  107  Fed.  227,  52:  505 

273.  A  surety  on  the  eventual  condemna- 
tion money  bond  given  by  defendant  in  a 
distress-warrant  proceeding  is  bound  by  a 
judgment  on  which  the  proceeding  is  based, 
rendered  in  an  equitable  suit  as  to  the  land, 
which  is  res  judicata  as  to  the  principal, 
even  though  he  was  permitted  to  intervene 
in  the  distress-warrant  proceeding.  Carlton 
V.  Price,  121  Ga.  12,  48  S.  E.  721,  68:  736 
On  indemnity  bond  to  sheriff. 

274.  A  judgment  against  a  sheriff  for 
wrongful  seizure  of  property  on  execution 
is  conclusive  against  those  who  executed 
the  indemnity  bond.  Woodworth  v.  Gors- 
line,  30  Colo.  186,  69  Pac.  705,  58:  417 

275.  An  unsatisfied  judgment  in  replevin 
against  a  sheriff  for  wrongful  seizure  of 
property  under  execution  is  not  a  bar  to  a 
subsequent  action  in  trover  to  recover  the 
value  of  the  property  from  those  who  exe- 
cuted the  indemnity  bond.  Id. 

276.  A  suit  against  those  who  executed 
the  bond  to  indemnify  a  sheriff  against  lia- 
bility for  wrongful  siezure  of  property  un- 
der execution,  for  the  value  of  the  property, 
is  not  so  inconsistent  with  a  prior  one 
against  the  sheriff  for  its  recovery  as  to 
be  barred  by  an  unsatisfied  judgment  in  the 
latter  suit.  Id. 
On  constable's  bond. 

277.  A  judgment  against  a  constable  for 
an  unlawful  seizure  has  no  effect  as  against 
the  sureties  on  his  official  bond,  who  were 
not  parties  to  the  action  in  which  it  was 
rendered.  Rodini  v.  Lytle,  17  Mont.  448, 
43  Pac.  501,  52:  165 
Sureties  on  executor's  bond. 

278.  A  decree  on  the  settlement  of  an 
executor's  account  is  binding  on  his  sure- 
ties. Judge  of  Probate  v.  Sulloway,  68  N. 
IT.  511,  44  Atl.  720,  49:  347 

279.  An  executor's  sureties  are  not  bound 
by  a  decree  on  the  settlement  of  the  account 
of  an  administrator  de  bonis  non  of  testa- 
tor's estate.  Id. 

5.  Husband   and   Wife. 

280.  The  disability  of  coverture  of  a  party 
to  a  consent  decree  who  does  not  avoid  it  in 
her  lifetime  veill  not  prevent  the  decree 
from  being  binding  on  those  claiming  under 
her  after  her  death.  Bigley  v.  Watson,  98 
Tenn.  353,  39  S.  W.  525,  38:  679 

281.  A  recovery  by  the  husband  for  the 
loss  of  baggage  belonging  to  his  wife  while 
she  is  traveling  with  him  is  a  complete  bar 
to  any  subsequent  suit  upon  the  same  cause 
of  action  that  might  be  instituted  by  the 
wife.  .Jacksonville,  St.  A.  &  H.  R.  R.  Co.  v. 
Mitchell,  32  Fla.  77,  13  So.  673,  21 :  487 

282.  A  judgment  recovered  by  a  wife  for 
her  own  injuries  in  an  action  to  which  her 
luisband  is  not  a  party  is  not  a  bar  to  a 
sul)se(]nent  action  by  him  for  the  loss  of  her 
services.  Selleck  v.  Janesville,  104  Wis.  .570, 
80  N.  W.  944,  47:  601 

•2S3.  Where  a  husband  who  is  a  coteuant 
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with  his  wife  docs  not  make  her  a  party  to 
a  bill  to  restore  lost  deeds  from  his  prede- 
cessors, she  is  not  affected  by  the  decree 
in  the  cause;  and  her  husband,  taking  a 
deed  under  the  decree,  does  so  with  both 
actual  and  constructive  notice  of  all  her 
rights;  and  where  the  wife's  right  to  the 
land  by  descent  is  superior  to  the  rights  of 
the  parties  under  the  deed  making  them  co- 
tenants,  he  also  has  notice  of  that  fact,  and 
the  deed  to  him  under  decree  of  court  is 
not  even  color  of  title.  Orthwein  v.  Thomas, 
127  111.  554,  21  N.  E.  430,  4:  434 

6.  Corporations  and  Stockholders. 

See  also  Covenant,  3. 

284.  Proceedings  for  the  settlement  of  a 
decedent's  estate,  by  which  certain  stock  of 
a  municipal  corporation  is  allotted  to  his 
widow,  will  not  bind  the  corporation,  if  it  is 
neither  party  nor  privy  to  the  suit  and  has 
no  notice  thereof,  so  as  to  render  it  liable 
for  the  value  of  such  stock,  if  it  subsequent- 
ly permits  a  transfer  of  the  same  on  its 
books  after  a  sale  thereof  by  the  executor, 
where  there  is  nothing  in  the  will  to  indicate 
any  likelihood  of  an  appeal  to  the  courts  for 
any  purpose,  and  the  corporation  is  not  in- 
formed of  the  allotment,  but  the  stock  is 
suffered  to  remain  on  its  books  in  the  name 
of  the  decedent's  estate.  Chapman  v. 
Charleston,  30  S.  C.  549,  9  S.  E.  591,  3:  311 
Stockholders. 

Forei;?n  Judgment,  see  infra.  359. 
By  Order  Appointing  Receiver,  see  Receiv- 
ers, 5,  16. 
See  also  supra,  240. 
For  Editorial  Notes,  see  infra,  VIII.  §  14. 

285.  A  stockholder  in  a  foreign  corpora- 
tion may,  wlien  sued  by  a  receiver  appointed 
at  the  doniicil  of  the  corporation  to  compel 
contribution  to  corporate  liabilities  as  pro- 
vided by  the  statutes  of  such  domicil,  con- 
trovert all  the  essential  facts, — such  as  in- 
solvency, amount  of  deficiency,  and  the 
like, — whether  thoy  are  e-talilished  by  the 
iudj.nnent  appoiiitini:  the  receiver,  or  not. 
ITowarth  v.  Anslc.  ]C>2  X.  Y.  179,  56  X.  E. 
489,  '  47:  725 

286.  A  nonresident  holder  of  stock  in  a 
corporation  is  l)ound  liy  tlio  action  of  the 
court  in  appointing  a  icceiver  for  it  and  de- 
terininiiij.''  the  amount  neces-ary  to  satisfy 
the  statutiiry  lialiility  of  stockholders  for 
its  debts.  Ifowarth  v.  Lombard,  175  ^lass. 
570.  .-,0   X.   E.   8SS.  40:  301 

287.  Stockholders  of  a  corporation  need 
not  be  before  the  court  to  lie  bnmul  by  a  de- 
cree appoint intr  a  receiver  for  the  corpora- 
tion, and  Liivinir  liim  autliority  to  sue  for 
assets,  so  far  as  tlie  question  of  title  to  the 
assets  is  (oiiconKMl.  INwarth  v.  Allele.  102 
X.  Y.  1711.  .'n  V,  K.    !Q|).  '.^7:  72.-, 

^■"^S.  .-\  iii(!L:-iri"-:t  in  n  -'ntntnry  ;■]■:.■■ -d- 
inj,'  ti>  ('!ifi.ri-e  tti.'  li;tliili'\'  <■]  -lo. '.h.^MiM'-- 
for  roi'i.i.rn'r.  •!  .1,1-.  i,>  \..  lii,-],  all  <I  i,-k- 
lwil(l(-r~  \\i;!;iit  •'.'  inri-.ii  'ii.n  an'  i>'.|:iii-i'(l 
to  lif  |,;irt  :p-.  a:.]  in  w  ni.-Ii  all  fpij-ics  !,,■- 
I  w-r.-n  ~iork!n.M,T-  a  I'c  i-.'MuirfMl  {o  1),>  s,.t- 
lied,    is    a   bar   to    ari\-    other   action    to   en- 


force such  liability,  even  against  stock- 
holders who  were  out  of  the  jurisdiction 
and  therefore  not  parties  to  the  action. 
Finney  v.  Guy,  106  Wis.  256,  82  N.  W.  595, 

49:  486 

289.  Shareholders  are  not  bound  by  a 
judgment  against  a  corporation  in  an  action 
to  which  they  are  not  in  fact  parties,  in 
respect  to  rights  arising  out  of  contracts 
other  than  subscriptions  for  stock, — such  as 
the  contract  which  is  the  basis  of  a  me- 
chanic's lien  upon  the  property  of  the  cor- 
poration. Andrews  v.  Xational  Foundry  & 
P.  Works,  22  C.  C.  A.  110,  46  U.  S.  App.  281, 
76  Fed.   166,  36:  139 

290.  A  protest  made  by  a  stockholder  of  a 
corporation  at  the  time  of  payment  by  him 
of  a  bonus  required  for  the  privilege  of  sub- 
scribing to  new  stock  issued  by  it  for  the 
purpose  of  increasing  its  capital  will  entitle 
him  to  no  advantage  from  a  decree  in  a  suit 
to  which  he  was  not  a  party,  brought  by 
other  stockholders  to  restrain  the  increase 
of  the  capital  or  to  compel  the  issuance  of 
stock  to  them  upon  payment  of  its  par 
value  only,  although  such  decree  requires 
the  stock  to  be  issued  to  complainants  at 
par,  and  provides  for  a  refunding  of  what- 
ever bonus  payments  may  have  been  made 
by  them  under  protest.  De  la  Cuesta  v. 
Insurance  Co.  of  N.  A.  136  Pa.  62,  20  Atl. 
505.  9:  631 

291.  A  judgment  declaring  a  tripartite 
agreement  between  three  corporations  to  be 
void  as  to  one  of  them,  rendered  in  an  ac- 
tion by  that  one  against  the  other  two,  is 
not  res  judicata  upon  any  question  arising 
between  one  of  the  defendant  corporations 
and  the  stockholders  of  the  other,  or  as  to 
the  attitude  of  one  of  the  defendant  corpora- 
tions towards  its  own  stockholders.  Bev- 
eridge  v.  New  York  Elev.  R.  Co.  112  N.  Y. 
1.  19  N.  E.  489,  2:  648 

•2i)2.  The  fact  that  borrowing  members  of 
an  insolvent  building  and  loan  association 
filed  their  protest  against  a  scheme  of  set- 
tlement agreed  upon  by  a  majority  of  the 
stockholders,  and  were  represented  by  coun- 
sel, who  made  argument  in  support  of  the 
protest,  does  not  constitute  res  judicata; 
it  not  appearing  that  they  intervened,  or 
were  in  position  to  control  the  cause  or  to 
ap])eal  therefrom,  or  that  any  action  was 
had  by  the  court  upon  the  protest.  Otten- 
soser  V.  Scott,  47  Fla.  276,  37  So.  161.  66:  346 

293.  A  judgment  in  favor  of  defendants 
in  a  suit  by  one  stockholder  of  a  corpora- 
tion on  its  behalf  to  compel  a  restoration 
to  it  of  property  alleged  to  have  been  fraud- 
ulently transferred  by  its  directors,  to  which 
the  corporation  is  a  party,  is  a  bar  to  a  sub- 
sequent suit  by  another  stockholder  to  ob- 
tain the  same  relief.  Hearst  v.  Putnam  Min. 
Co.  28  Utah.  184,  77  Pac.  753,  66:  784 

7.  Public  Officfers. 

2nt.  Tho  determination  of  the  state  con- 
ti. illn-  that  an  asses.=ment  for  taxes  should 
lie  caiucled  on  the  ground  that  the  property 
was     not     subject     to    assessment     is     not 


JUDGMENT,  n.  e,  8,  HI.  a. 


1853 


res  judicata  and  does  not  estop  his  succes- 
sor from  assessing  the  same  property  or 
franchise  in  subsequent  years.  People  ex 
rel.  New  England  Dressed  Meat  &  W.  Co.  v. 
Roberts,  155  N.  Y.  408,  50  N.  E.  53,      41 :  228 

295.  Judgment  in  mandamus  against  a 
city  council  binds  the  members  of  the  board 
in  office  at  the  time  of  its  rendition,  re- 
gardless of  mutations  made  pending  the  pro- 
ceedings, in  tne  personnel  of  those  compos- 
ing the  council.  State  ex  rel.  Andreu  v. 
Canfield,  40  Fla.  36,  23  So.  591,  42:  72 

296.  A  decision  as  to  the  validity  of  an 
ordinance  made  in  a  mandamus  proceeding 
is  not  res  judicata  in  a  proceeding  for  man- 
damus against  officers  who  were  strangers 
to  the  former  proceeding.  State  ex  rel. 
National  Subway  Co.  v,  St.  Louis,  145  Mo. 
551,  46  S.  W.  981,  42:  113 

297.  A  decision  against  a  city  by  a  court 
of  competent  jurisdiction,  as  to  the  validity 
of  consent  to  the  use  of  streets  by  a  street 
railway  company  in  the  exercise  of  its  fran- 
chises, is  a  bar  to  proceedings  against  the 
company  by  quo  warranto  in  the  name  of 
the  attorney  general,  based  on  a  denial  of 
the  right  upheld  in  the  former  action.  De- 
troit V.  Ellis,  103  Mich-.  612,  61  N.  W.  886, 

27:  211 
Sheriff. 

298.  A  satisfied  judgment  against  the 
complaining  witness,  magistrate,  and  con- 
stable for  false  imprisonment  under  void 
proceedings  bars  a  subsequent  action  against 
the  sheriff  in  whose  custody  defendant  was 
placed,  although  the  first  suit  covered  only 
the  time  until  defendant  reached  the  sher- 
iff's custody,  while  the  second  one  seeks 
damages  for  the  period  from  that  time  until 
his  release.  Blackraan  v.  Simpson,  120  Mich. 
377,  79  N.  E.  573,  58:410 

8.  Mortgage  Cases. 

299.  A  judgment  on  attachment  against  a 
debtor  who  has  brought  mortgaged  person- 
alty into  the  state  is  not  binding  on  the 
mortgagee,  who  is  not  a  party  and  whose 
mortga!;^e  is  duly  recorded  in  another  state 
where  the  parties  reside.  Hornthall  v.  Bur- 
well.  IO:i  X.  C.  10,  13  S.  E.  721,  13:  740 
On  foreclosure. 

300.  A  person  in  possession  of  lands,  de- 
riving his  riglit  tlieroto  under  an  iiistruinent 
executed  prior  to  a  forclosure  suit  to  which 
he  is  not  a  party,  is  not  bound  by  a  decree 
in  the  case.  Patterson  v.  Rabb,  38  S.  C. 
138,  17  S.  E.  463,  19:831 

301.  A  decree  of  foroclosiire  of  a  mortgage 
upon  land  is  conclusive  of  the  right  of  a 
party  alleged  to  have  or  claim  some  interest 
in  or  lien  upon  the  land,  to  claim  improve- 
ments attached  to  the  realty  as  chattels 
under  an  agreement  with  the  mortgagor. 
MeFadden  v.  Allen.  134  N.  Y.  489.  32  N.  E. 
21.  10:440 

302.  A  do>ree  against  trnstcps  nsua'ly 
binds  beiioli'-iarics.  and  certainly  does  so 
where  soNcral  creditors  interested  in  a  fore- 
closure pale  constituted  ponio  of  tlieir  own 
number  tni-tees  to  recoivo  the  cortificatc  of 


sale.    Robertson  v.  Vancleave,  129  Ind.  217, 
231.  26  N.  E.  899,  15:  68 

,  303.  A  decree  for  the  sale  of  the  franchise 
as  well  as  the  plant  of  a  waterworks  com- 
pany, under  a  bill  of  foreclosure  which  em- 
braces only  the  tangible  property  consti- 
tuting the  plant,  is  not  binding  on  mort- 
gagees of  the  franchise,  who,  pending 
the  lien  suit,  began  to  foreclose  their  mort- 
gage, even  if  they  as  agents  of  the  company 
employed  the  counsel  to  defend  the  lien 
suit.  Andrews  v.  National  Foundry  &  P. 
Works,  22  C.  C.  A.  110,  46  U.  S.  App.  281, 
76  Fed.  166,  36:  139 


ni.  The  Lien, 
a.  In    General. 

Effect  of  Discharge  in  Bankruptcy  after  Ter- 
mination of,  see  Bankruptcy,  49. 

Suit  to  Establish  Lien  of  Judgment,  see 
Cloud  on  Title,  4. 

Restricting  Lien  as  Impairing  Obligation  of 
Contract,  see  Constitutional  Law,  1209. 

Limitation  of  Action  against  Agreement  to 
Relieve  from,  see  Limitation  of  Actions. 
83. 

As  Affected  by  Foreclosure  of  Railroad 
Mortgage,  see  Mortgage,  170. 

Re-enactment  of  Statute  as  to,  see  Statute:^. 
618. 

Subrogation  to  Lien  of,  see  Subrogation,  9- 
11,  22. 

See  also  infra,  412. 

For  Editorial  Notes,  see  infra,  VIII.  §§  2, 
20-25. 

304.  A  judgment  is  not  a  specific,  but  only 
a  general,  lien  on  real  estate.  Vaughn  v. 
Schmalsle,  10  Mont.  ISO.  25  Pac.  102, 

10:411 

305.  A  grantee  of  a  judgment  debtor  holds 
the  property  free  from  the  lien  of  the  origi- 
nal judgment  after  a  judgment  of  fiat  is  ob- 
tained in  a  scire  facias  thereon,  although 
such  grantee  is  free  from  any  lien  of  the 
new  judgment  because  not  made  a  party  to 
the  scire  facias.  Wright  v.  Rvland,  92  Md. 
645.  48  Atl.  1G3,  ~  53:  702 

306.  The  expiration  of  the  time  during 
which  a  judgment  continues  to  be  a  lien 
upon  land  pending  an  action  to  enforce  the 
lien  as  against  a  title  inferior  thereto,  but 
which  would  be  a  cloud  on  the  title  of  an 
execution  purchaser,  will  defeat  the  right  of 
the  plaintiff  to  such  relief,  since  the  court 
cannot  extend  the  life  of  the  lien  beyond 
the  statutorv  period.  McAfee  v.  Revnolds. 
130  Ind.  33,  28  N.  E.  423,  18:  211 

307.  The  restriction  on  the  lien  of  judg- 
ments of  Federal  courts  declared  by  Iowa 
Code  1873.  §  2SS2,  as  amended  by  Acts  1878, 
chap.  129.  wliich  provide  that  such  liens 
should  extend  only  to  tne  county  in  which 
the  judgment  was  rendered  and  counties  in 
which  a  eojiy  thereof  should  be  filed,  was 
inefToctua]  pridr  to  the  act  of  Congress  of 
August  T,  1SS8.  which  authorized  such  legis- 
lation   by    tlic    states;    but    such   judgments 
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had  operation  throughout  the  district  in 
which  the  court  had  jurisdiction.  Blair  v.  Os- 
trander,  109  Iowa,  204,  80  N.  W.  330,  47:  469 
When  lien  begins. 

308.  A  judgment  is  not  rendered  so  as  to 
constitute  a  lien  from  the  "time  of  such 
rendition,"  within  the  meaning  of  Iowa 
Code,  §  3801,  until  it  is  entered  on  the  rec- 
ord of  the  court,  as  required  by  §  3784,  al- 
though a  form  of  judgment  has  been  signed 
by  the  judge  and  indorsed  "filed"  by  the 
clerk.  Callanan  v.  Votruba,  104  Iowa,  672, 
74  N.  W.  13,  40:  375 

309.  A  judgment  becomes  a  lien  from  the 
date  of  its  record,  under  La.  Stat.  1888, 
which  provides  that  judgments  of  the  same 
term  outside  of  the  parish  of  Orleans  shall 
take  effect  concurrently,  and  that  as  be- 
tween judgment  creditors  any  judgment  ren- 
dered during  the  term  shall  operate  only 
from  the  time  of  adjournment.  Wolf  v. 
Youbert,  45  La.  Ann.  1100,  13  So.  806, 

21 :  772 

310.  A  judgment  is  a  lien  from  the  first 
flay  of  the  term,  superior  to  a  mortgage 
made  before  the  judgment  was  rendered, 
under  Neb.  C!ode  Civ.  Proc.  §  477,  declaring 
that  the  debtor's  lands  shall  be  bound  for 
the  satisfaction  of  a  judgment,  unless  it  was 
confessed,  from  the  first  day  of  the  term  at 
which  it  was  rendered.  Norfolk  State  Bank 
V.  Murphy,  40  Neb.  "^35,  59  N.  W.  706, 

38:  243 
How  lost  or  suspended. 

311.  The  lien  of  a  judgment  on  the  debt- 
or's land  is  not  lost,  as  against  a  bona  fide 
purchaser  of  the  land,  by  failure  of  the 
clerk  to  enter  it  in  tlie  judgment  docket  in 
the  county  in  which  it  was  rendered,  under 
Ind.  Rev.  Stat.  1894,  §  588,  requiring  the 
judgment  to  be  entered  in  the  order  book;  § 
591,  requiring  the  clerk  to  keep  a  docket 
in  which  he  shair  enter  "within  thirty  days 
after  each  term  of  the  court"  a  statement  of 
each  judgment  rendered ;  §  593,  making  such 
docket  a  record  to  be  open  for  examination; 
§  594,  making  the  clerk  liable  to  "any  per- 
son injured"  as  a  result  of  his  neglecting 
to  enter  any  judgment:  and  §  617,  making 
all  final  judgments  d  lien  on  Jand  for  ten 
years  after  the  "rendition  thereof."  John- 
son V.  Schlosser.  140  Ind.  509,  45  N.  E.  702. 

.36 :  50 

312.  The  suspension  of  a  judginent  pend- 
ing an  appeal  under  N.  Y.  Code  Civ.  Proc.  § 
1256,  by  entry  of  tlie  words  "Lien  suspended 
on  appeal."  suspends  the  lien  of  the  judg- 
ment pending  the  appeal,  not  only  as  to  the 
Ijroperty  then  subject  to  the  lien  of  the 
judgment,  but  as  to  after- acquired  property. 
Wronkow  v.  Oaklev.  133  N.  Y.  505,  31  N. 
E.  521,  "  16:209 
Priority. 

As  against  Mortgage,  see  Claims,  21;  Mort- 
gnge,  60-78,  107;    Receivers,  04  07. 

See  also  supra,  310. 

For  Editorial  Notes,  see  infra.  X'lll.  §§  20- 
oo    25. 

31.3.  A  frcditor  who.  after  hi?  dolitor  lias 
made  a  fraudiilniii  or  voluntary  i-oin  ryaiiiM' 
"f  his  real  ostati',  Imt  licf'ore  aiinil)(.|-  cVciJil - 


or  files  a  bill  in  equity  to  set  aside  such 
conveyance,  obtains  a  judgment  in  a  court 
of  law  against  such  debtor,  has  a  lien,  by 
virtue  of  his  judgment,  upon  the  real  estate 
so  conveyed,  from  the  date  of  the  judg- 
ment, superior  and  prior  to  that  of  the 
creditor  assailing  the  deed.  Foley  v.  Ruley, 
50  W.  Va.  158,  40  S.  E.  382,  55:  916 

314.  When  all  the  creditors  assailing  a 
fraudulent  or  voluntary  conveyance  are 
judgment  creditors,  the  lien  of  each  dates 
from  the  time  he  obtained  his  judgment, 
and  not  from  the  date  of  the  filing  of  his 
bill,  answer,  or  petition  attacking  the 
fraudulent  or  voluntary  conveyance;  and  the 
priorities  among  them  must  be  settled  ac- 
cording to  the  dates  of  their  judgments.  Id. 
Judgment  against  insane  person. 

315.  A  judgment  against  a  person  insane 
at  its  rendition  is  not,  for  that  cause,  void, 
so  as  to  prevent  it  from  becoming  a  lien 
upon  his  land.  Withrow  v.  Smithson,  37  W. 
Va.  757,  17  S.  E.  316,  19:  762 

b.  On  What  Property. 

On   Legatee's   Interest,   see    Executors   and 

Administrators,  197. 
Community    Property,    see    Evidence,    745; 

Husband  and  Wife,  88. 

316.  A  judgment  against  the  former  own- 
er after  a  forfeiture  of  land  under  W.  Va. 
Code  186S,  chap.  31,  §  34,  for  nonentry  in 
the  assessor's  land  books,  is  not  a  lien  on 
the  land,  since  the  title  is  vested  in  the  state 
upon  a  forfeiture  by  the  mere  force  of  the 
statutes.  Wiant  v.  Hays,  38  W.  Va.  681,  18 
S.  E.  807,  23:  82 

317.  While  the  prosecution,  by  a  wife,  of 
a  divorce  suit,  might  terminate  in  a  decree 
which  would  affect,  as  a  result  thereof,  the 
property  of  the  defendant,  such  real  prop- 
erty is  not  the  specific  subject  of  the  con- 
troversy, and  by  reason  thereof  is  not  with- 
arawn  from  such  burdens  as  may  be  legally 
imposed  upon  it  for  just  claims  upon  judg- 
ments recovered  and  docketed  against  its 
owner  prior  to  devesting  him  of  his  title, 
by  force  of  the  Oregon  statute,  under  the 
decree  for  a  divorce.  Houston  v.  Timmer- 
man,  17  Or.  499,  21  Pac.  1037,  4:  716 
After  acquired  property. 

For  Editorial  Notes,  see  infra,  VIII.  §  23. 

318.  After-acquired  lands  are  subject  to 
the  lien  of  previously  docketed  judgments, 
not  according  to  the  dates  when  they  were 
docketed,  but  by  pro  rata  application  of  the 
proceeds.  Moore  v.  .Jordan,  117  N.  C.  86,  23 
S.  E.  259.  42:209 
Railroad  property. 

310.  A  judgment  against  a  railroad  com- 
pany becomes  a  lien  on  its  real  property 
owned  at  the  time  of  its  recovery  in  the 
county  where  it  was  rendered,  including 
lands  acquired  for  roadway,  right  of  way, 
depots,  and  other  railroad  purposes.  Stew- 
art V.  Wheeling  &  L.  E.  R.  Co.  53  Ohio  St. 
151,  41  N.  E.  247.  29:  438 

Tenancy  by  entireties. 

320.  Where  a  husband  and  wife  own  cer- 
tain   land    as  tenants   by  the   entirety,   and 
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the  husband  commences  an  action,  for  a 
(Kvorce  against  his  wife,  wliich  action  is 
afterward  dismissed,  but  while  it  is  pending 
th«  court  renders  a  judgment  in  favor  of 
the  wife  and  against  the  husband  for  $30  as 
alimony, — Held,  that  such  judgment  is  not 
an  encumbrance  upon  the  land.  Shinn  v. 
Shinn.  42  Kan.  1,  21  Pac.  813,  4:  224 

Homestead. 
See  also  Homestead,  29. 

321.  A  homestead  is  subject  to  the  lien  of 
a  judgment  under  the  law  of  Virginia,  which 
makes  a  homestead  not  so  much  an  estate  in 
land  itself,  as  a  right  of  occupancy;  but  the 
lien  cannot  be  enforced  until  the  homestead 
right  ceases.  Blose  v.  Bear,  87  Va.  177,  12 
S.  E.  294,  11:705 
Property  fraudulently  conveyed. 

See  also  supra,  313,  314. 

322.  A  deed  in  fraud  of  the  grantor's 
creditors  nevertheless  passes  title,  so  that  a 
judgment  thereafter  rendered  on  a  precedent 
debt  and  duly  docketed  does  not  become  a 
specific  lien  on  the  land  under  Wis.  Rev. 
Stat.  §  2902,  but  the  remedy  of  the  judg- 
ment creditor  is  by  a  suit  in  equity.  French 
Lumbering  Co.  v.  Theriault,  107  Wis.  627, 
83  N.  W.  927,  51 :  910 

323.  A  judgment  is  not  a  lien  on  lands 
which  the  judgment  debtor  has  previously 
conveyed,  though  with  intent  to  defraud 
creditors,  under  Sand.  &  H.  (Ark.)  Dig.  § 
4204,  which  provides  that  judgments  shall 
be  hens  on  lands  of  the  judgment  debtors, 
and  §  3049,  providing  for  the  sale  on  exe- 
cution of  lands  of  which  the  judgment 
debtor,  or  any  person  for  his  use,  is  seised 
In  law  or  equitv.  Doster  v.  Manistee  Nat. 
Bank,  67  Ark.  325,  55  S.  W.  137,  48:  334 
Land  equitably  owned. 

324.  The  hen  of  a  judgment  against  the 
equitable  owner  under  a  contract  to  pur- 
chase land  does  not  affect  a  purchaser  in 
good  faith  withoiit  notice  from  one  who 
holds  the  title.  Bartz  v.  Paff,  95  Wis.  95, 
69  N.  W.  297,  37:  848 

c.  Sufficiency  of  Index. 

For  Editorial  Notes,  see  infra,  VIII.  §  20. 

325.  When  a  judgment  is  not  indexed  as 
required  by  law,  a  purchaser  without  actual 
notice  is  not  bound  thereby,  although  the 
judgment  is  found  in  the  records  of  the 
clerk's  office.  -3i]tna  L.  Ins.  Co.  v.  Hesser, 
77  Iowa.  .381,  42  X.  W.  325.  4:  122 

326.  An  entry  of  a  judgment  in  the  "In- 
dex of  All  Liens,"  as  against  "J.  H.  Hesse," 
is  not  constructive  notice  of  a  judgment 
against  "J.  H.  Hesser."  Id. 

o27.  The  record  of  a  general  judgment 
against  William  ^1.  is  not  constructive 
notice  of  one  against  H.  W.  M..  so  a«  to 
render  it  a  lien  upon  Itis  real  estate  after  it 
has  coino  into  the  po.-~ossion  of  a  remote 
grantee,  wlio  puix-hased  bona  fide,  for  value, 
and  without  notice,  further  than  that  fur- 
nished by  the  record,  that  H.  W.  M.  and 
William  M.  were  one  and  the  same  persoiv 
Johnson  v.  Hess.  126  Ind.  29S.  25  X.  K.  44."'). 

9:  471 


328.  The  record  of  a  judgment  against 
Daniel  Murpny  is  not  notice  of  the  judgment 
to  one  who  takes  a  conveyance  of  lands 
from  the  judgment  debtor,  whose  name  ap- 
peared in  the  title  deeds  as  Daniel  J.  Mur- 
phy. Crouse  v.  Murphy,  140  Pa.  335,  21 
Atl.  318,  •  12:  58 

329.  The  docket  entry  of  a  judgment 
against  Edward  Davis  is  not  constructive 
notice  that  there  is  an  encumbrance  against 
either  E.  A.  Davis  or  Edward  A.  Davis,  and 
does  not  affect  the  rights  of  a  person  who 
has  no  notice  of  the  actual  identity  of  Ed- 
ward Davis  and  the  judgment  debtor.  Davis 
V.  Steeps,  87  Wis.  472,  58  N.  W.  769,  23:  818 

330.  Failure  to  index  a  judgment  as  to 
one  of  the  defendants  therein  prevents  its 
operation  as  a  lien  upon  his  property,  where 
the  entry  of  a  judgment  is  required  by  stat- 
ute to  contain,  among  other  things,  the 
names  of  the.  parties,  and  the  clerk  is  re- 
quired to  keep  an  index  of  the  whole. 
Dewey  v.  Sugg,  109  N.  C.  328,  13  S.  E.  923, 

14:  393 


IV.  Foreign  Judgments, 
a.  Of  Foreign  Country. 

Against   Foreign   Executors,   see   Executors 

and  Administrators,  124. 
For  Editorial  Notes,  see  infra,  VIII.  §§  10, 

16,  26,  27. 

331.  A  foreign  judgment  is  conclusive 
upon  the  merits,  and  can  be  impeached  only 
by  proof  that  the  court  in  which  it  was 
rendered  had  no  jurisdiction  of  the  subject- 
matter  of  the  action  or  of  the  person  of  the 
defendant,  or  that  it  was  procured  by  means 
of  fraud.  Dunstan  v.  Higgins,  138  N.  Y.  70, 
33  N.  E.  729,  20:  668 

332.  The  refusal  of  a  foreign  court  to 
allow  a  commission  to  examine  a  witness  in 
this  country  does  not  render  the  judgment 
of  that  court   subject   to  collateral   attack. 

Id. 

333.  A  judgment  of  an  English  court 
against  a  resident  of  this  country  having 
no  property  there,  based  upon  process  served 
here,  has  no  effect  here  to  bind  either  de- 
fendant personally  or  his  property  situated 
here.  Bank  of  China,  .Japan,  and  the  Straits 
V.  Morse,  168  N.  Y.  458,  61  N.  E.  774,  56:  139 

334.  An  English  judgment  rendered  by 
default  against  a  citizen  of  Connecticut 
after  personal  service  made  on  him  while 
temporarily  in  England  and  upon  the  eve 
of  his  departure  is  conclusive  as  to  the 
merits  in  the  absence  of  fraud,  although  the 
cause  of  action  did  not  arise  in  England. 
Fisher  v.  Fielding,  67  Conn.  91,  34  Atl.  714, 

32:  236 
.335.  A  foreign  judgment  cannot  be  re- 
viewed for  any  reasons  other  than  for  fraud 
or  want  of  jurisdiction,  where  it  was  ren- 
ilcrcd  by  a  conrt  of  competent  jurisdiction. 
:ifler  due  service  of  process  or  entry  of  ap- 
[icaranco.  and  a  hearing  upon  the  issues. 
M '.Mullen   v.  Rilcbie,  4rFed.  502,         8:  26S 
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Divorcft 

Of  Other  State,  see  infra,  IV.  b,  2. 

336.  A  divorce  granted  in  a  foreign  coun- 
try against  a  man  who  has  become  a  per- 
manent resident  of  the  United  States,  with-: 
out  actual  or  attempted  service  of  notice, 
wiihout  any  appearance  in  his  behalf,  and 
without  the  existence  of  any  facts  which  ac- 
cording to  the  laws  of  the  latter  country 
would  give  jurisdiction, — -will  not  be  recog- 
nized as  valid  here.  St.  Sure  v'.  Lindsfelt, 
82  Wis.  346,  52  X.  W.  308,  19:  515 

337.  One  asserting  the  validity  of  a  di- 
vorce granted  in  a  foreign  country  against 
a  man  who  had  left  that  country  and 
comes  to  the  United  States,  upon  the  ground 
that  he  was  an  absconder  and  had  been  sen- 
tenced as  a  "cheater,"  which  sentence,  so  far 
as  appears,  was  without  notice  or  hearing, 
must  show  that  the  law  of  that  country 
authorized  a  divorce  under  such  circum- 
stances. ■  Id. 
Probate  of  will. 

For  Editorial  Notes,  see  infra,  VIII.  §  27. 

338.  Probate  of  a  will  granted  under 
statutory  authority  by  a  tribunal  of  one 
country  upon  the  estate  located  there  of 
one  who  died  its  citizen  in  another  country 
will  be  binding  upon  the  courts  of  the  lat- 
ter countiy,  and  the  liability  of  the  exec- 
utrix must  be  tested  by  the  law  of  the 
former.  Xewcomb  v.  Newcomb,  108  Ky. 
582,  57  S.  W.  2,  51:  419 

339.  Property  located  in  one  country  and 
covered  by  a  will  entitled  to  probate  there 
for  the  purpose  of  disposing  of  such  prop- 
erty cannot,  after  such  probate,  be  the  sub- 
ject of  litigation  or  adjudication  in  the 
courts  of  another  country  where  the  testator 
was  domiciled  at  the  time  of  his  death.    Id. 

b.  Of  Sister  State. 
1.  In  General. 

Enforcement  of.  see  infra,  395. 

Denial  of  Full  Faith  and  Credit  as  Giving 
Appellate  Jurisdiction,  see  Appeal  and 
Error,  68. 

Garnishment  in  Other  State,  see  Garnish- 
ment, 79-81. 

As  AfTecting  Community  Propcrtv.  see  Hus- 
band and  Wife,  88. 

Limitation  of  Action  on,  sec  Limitation  of 
Actions.  209.  219.  220. 

Xeces«ity  of  Pleading,  see  Pleadinu.  4SS. 

Pleading  as  to,  see  Pleading,  35. 

Allegations  Justifying  Review  of.  see  Plead- 
ing. 517. 

For  Kditorial  Xotos.  see  infra.  VllL  §g  10, 
25-20. 

3-10.  A  jndgmont  of  a  ?i  =  tor  state  is  en- 
titled to  tlie  some  faith  and  rrodit  that  it 
hns  in  the  state  wIhmc  i-cii  Icrc^l.  Crunili^li 
V.  Ccntrnl  Improv.  Cm.  :!s  \\'.  \'n.  :;\H),  ]s  S. 
K.   4.",i;.  -Z?,:  120 

;U1.    Tltf     cliMHc    f.f    tlv     lM'l,.r;li     C^.I.-lilU- 

tir.ii  rc'iniiriiiu'  full  f;iiiii  ;nn!  li'iili!  Id  lie 
L:i\i'n  ill  i'.i:li  -■'  :i;  (■  in  i  lie  v<'i-  li'iN  and 
iii<'i'ial  I'l-i/i-rr  liii,--  'i\  I'Vi-ry  .i-bi-i-  -'aio  ap- 
plii'-    I M   flic    i-.TMi,!-    ;,,hl    piM.i'.  ,li!i--~    of   thi; 


courts  only  so  far  as  they  have  jurisdiction. 
Lindley  v.  O'Reilly  (N.  J.  Err.  &  App.)  50 
N.  J.  L.  636,  15  Atl.  379,  1:  79 

342.  A  judgment  based  upon  the  statute 
of  limitations  alone  is  a  bar  to  the  main- 
tenance of  an  action  for  tne  same  cause  in 
a  sister  state.  Weeks  v.  Harriman,  65  N. 
H.  91,  18  Atl.  87,  4:  744 

343.  Judgment  of  another  state  adjudicat- 
ing a  matter  not  presented  by  the  pleadings 
or  within  the  issues  may  be  lield  invalid  as 
to  such  adjudication,  but  valid  as  to  other 
matter  which  the  judgment  record  shows 
upon  its  face  to  be  easily  and  naturally 
separable  and  within  the  issues.  Belford  v. 
Woodward,  158  111.  122,  41  N.  E.  1097, 

29:  593 

344.  The  jurisdiction  of  a  court  in  another 
state  to  hear  an  appeal  cannot  be  collateral- 
ly questioned,  where  it  rendered  a  judgment 
of  affirmance  on  the  appeal.  VanMatre  v. 
Sankey,  148  111.  536,  36  N.  E.  628,      23:  665 

345.  A  foreign  judgment  rejecting  a  claim 
after  a  fair  trial  upon  the  merits  is  a  bar 
to  a  subsequent  attempt  by  the  same  plain- 
tiff to  recover  the  same  claim  from  the 
same  defendant  in  the  local  courts,  although 
such  judgment  involves  a  mistake  as  to  the 
force  and  effect  of  the  local  laws, — at  least, 
if  such  mistake  was  caused  by  plaintiff's 
failure  to  inform  the  court  as  to  such  law. 
]\IacDonald  v.  Grand  Trunk  R.  Co.  71  N.  H. 
448,  52  Atl.  982,  59:  448 

346.  The  owners  of  goods  shipped  on  a 
through  bill  of  lading  which  exempted  the 
carrier  from  loss,  by  fire  occurring  through 
its  own  negligence,  and  destroyed  by  fire 
occurring  through  the  carrier's  negligence 
in  a  state  where  such  contract  is  void,  can- 
not, after  unsuccessfully  litigating  the  ques- 
tion of  the  carrier's  liability  in  the  country 
of  their  residence,  relitigate  such  question 
in  the  state  where  the  loss  occurred,  on  the 
theory  that  the  judgment  is  a  foreign  one, 
and  not  binding  in  such  state.  Id. 

347.  A  recovery  in  an  action  for  death 
brought  by  a  duly  appointed  administrator, 
which  is  based  on  a  statute  of  another  state 
giving  a  right  of  action  to  an  administra- 
tor, but  not  providing  that  such  adminis- 
trator must  be  appointed  there,  will  be  a 
complete  bar  to  an  action  in  the  latter  state 
for  the  same  wrong.  Xelson  v.  Chesapeake 
&  0.  Pv.  Co.  88  Va.  971,  14  S.  E.  838,  15:  583 
Judgment  by  confession. 

See  also  supra,  17. 

348.  A  judgment  duly  entered  in  one  state 
on  a  warrant  of  attorney  is  as  conclusive  in 
all  other  states  as  in  the  state  where  it  is 
entered.  Teel  v.  Yost,  128  N.  Y.  387,  28  N. 
E.   353,  13:  796 

349.  A  judgment  by  confession  entered  in 
another  state  in  conformity  to  the  terms  of 
a  wairant  of  attorney  executed  in  that 
state,  liy  a  person  who  was  at  the  time  a 
r(-iilont  ilioreof,  must  be  given  full  faith 
and  cii'dit  as  a  judgment  rendered  by  con- 
sent, altliough  it  was  rendered  without  any 
p('i-ri!ial  service  on  the  defendant.  Van 
Vdiiiian  V.  Gordon,  172  Mass.  576,  53  X.  E. 
lit;?.  44:  840 
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350.  A  judgment  against  a  nonresident, 
.entered  on  a  note  containing  a  power  of  at- 
torney to  confess  judgment,  which  is  valid 
in  the  state  where  entered,  is  entitled  to 
full  faith  and  credit  in  other  states,  so  as  to 
support  an  action  to  enforce  the  judgment 
in  such  other  states.  Crim  v.  Crim,  162  Mo. 
544,  63  S.  W.  489,  54:  502 
Jurisdictional  matters. 

351.  A  judgment  in  another  state  based 
on  the  service  of  process  outside  of  that 
state  does  not  establisih  any  personal  ob- 
ligation. Ward  V.  Connecticut  Pipe  Mfg. 
Co.  71  Conn.  345,  41  Atl.  1057,  42:  706 

352.  A  judgment  of  another  state  can  be 
reviewed  only  so  far  as  the  jurisdiction  to 
render  it  is  concerned.  Crumlish  v.  Central 
Improv.  Co.  38  W.  Va.  390,  18  S.  E.  456, 

23:  120 

353.  When  rendered  without  service  of 
process  in  any  manner,  and  without  appear- 
ance, it  is  void.  Id. 

354.  Absence  of  service  of  process  in  origi- 
nal suit  may  be  shown  in  defense  of  a  suit 
upon  a  judgment  procured  in  another  state, 
although  service  is  recited  as  a  fact  in  the 
record  upon  which  the  judgment  is  based. 
Price  V.  Schaeffer,  161  Pa.  530,  29  Atl.  279. 

25:  699 

355.  To  entitle  a  judgment  in  a  proceeding 
in  rem  authorized  by  a  state  statute,  but  in 
whi?h  the  defendant  was  not  served  with 
process  and  did  not  appear,  to  full  faith 
and  credit  in  another  state,  the  res  must 
have  been  attached  or  seized,  or  at  least 
have  been  within  the  jurisdiction  of  the 
court  rendering  the  judgment.  Ward  v. 
Boyce,  152  N.  Y.  191,  46  N.  E.  180,  36:  549 
Probate  matters. 

For  Editorial  Notes,  s€e  infra,  VIII.  §  28. 

356.  The  probate  in  common  form  of  a 
will  under  statutes  making  it  an  exercise 
of  judicial  power,  and  the  judgment  con- 
clusive as  to  all  matters  properly  cognizant 
in  the  probate  proceedings,  and  as  to  the 
property  covered  by  the  will,  is,  so  far  as 
regards  personalty,  within  the  provision  of 
the  United  States  Constitution  requiring 
full  faith  and  credit  to  be  given  in  each 
state  to  the  judicial  proceedings  of  every 
other  state,  even  as  against  ]iersons  not 
made  parties  to  the  proceeding.  jMartin  v. 
Stovall,  103  Tenn.  1,  52  S.  W.  296,        48:  130 

357.  A  decree  of  a  probate  court  adjudg- 
ing a  person  to  be  the  widow  of  a  decedent 
and  entitled  to  administer  on  his  estate  is 
not  conclusive  in  another  state  that  she  was 
not  at  the  time  the  wife  of  another  person 
upon  whose  estate  she  claims  to  administer 
as  Avidow.  Re  Newman's  Estate.  124  Cal. 
688,  57  Pac.  686,  45:  780 

358.  A  judgment  by  the  courts  of  the 
state  of  the  late  domicil  of  a  decedent,  mak- 
ing a  family  allowance  to  his  widow  out  of 
his  assets  according  to  tlie  laws  of  that 
state,  is  not  binding  upon  his  lands  in  an- 
other state,  whose  laws  do  not  recognize 
such  an  allowance.  Smith  v.  Sniitii.  174  111. 
rj2,  50  N.  E.  1083.  4.3:  403 
Conclusiveness  against  stockholders. 

For  Editorial  Notes,  see  infra,  VLI F.  §  8. 

359.  A  decree  in  a  sister  state  as  to  the 
L.R.A.  Dig.-  117. 


amount  of  assets  and  debts  of  an  insolvent 
mutual  insurance  company,  and  of  the 
amount  of  assessments  necessary  to  liqui- 
date his  liabilities,  rendered  by  a  court  to 
which  a  statute  has  given  entire  jurisdic- 
tion in  the  matter  without  service  upon  or 
notice  to  the  stockholders  or  members,  is 
conclusive  on  a  stockholder  when  sued  upon 
a  note  which  was  a  chose  in  action  in  pos- 
session of  the  company  and  under  the  con- 
trol of  the  court  which  made  the  decree,  al- 
though the  court  in  which  he  is  sued  takes 
a  different  view  of  the  case  as  to  the  assess- 
ments. Mutual  F.  Ins.  Co.  v.  Phoenix  Furni- 
ture Co.  108  Mich.  170,  66  N.  W.  1095, 

34:  694 
Against  administrator. 

Judgment  Establishing  Claim  against  Dece- 
dent, see  Executors  and  Administrators, 
137. 

360.  A  judgment  against  an  administrator 
in  one  state  has  no  binding  force  or  effect 
against  another  administrator  of  the  same 
estate  in  another  state.  Braithwaite  v. 
Harvey,  14  Mont.  208,  36  Pac.  38,  27:  101 

361.  An  administrator  will  not  become 
bound  by  the  judgment  of  assisting  in  the 
defense  of  a  suit  against  another  adminis- 
trator of  the  same  estate  in  another  state. 

Id. 
Of  adoption. 

362.  A  determination  upon  a  direct  pro- 
ceeding by  the  court  of  last  resort  of  the 
state,  that  the  trial  court  had  jurisdiction 
to  enter  a  decree  of  adoption,  must  be  given 
full  faith  and  credit  in  courts  of  another 
state,  which  will  preclude  impeachment  for 
irregularities.  Van  Matre  v.  Sankey,  148 
111.  536,  36  N.  E.  628,  23:  665 

363.  The  character  of  a  proceeding  for  the 
revocation  of  an  adoption  is  not  so  summary 
as  to  prevent  the  decision  from  being  con- 
clusive upon  the  rights  of  the  parties  in  the 
courts  of  another  state,  if  all  the  parties  in- 
terested were  before  the  court,  and  with 
every  material  fact  before  it  the  court  pro- 
ceeded to  adjudicate  the  questions  raised 
upon  their  merits.  Id. 

364.  The  jurisdiction  of  proceedings  for 
the  adoption  of  a  child  in  another  state  can- 
not be  attacked  collaterally  on  the  ground 
that  the  adopting  parent  had  only  a  tempor- 
ary residence  in  that  state,  where  this  ques- 
tion was  passed  upon  by  the  court  in  the 
adoption  proceedings,  and  also  on  subse- 
quent petition  to  set  aside  the  decree  of 
adoption.  Id. 

365.  The  fact  that  a  child  adopted  was 
not  personally  present  in  court  or  notified  of 
the  proceeding,  where  this  is  not  required  by 
statute,  will  not  be  ground  for  collateral 
attack  on  the  decree  of  adoption,  in  another 
state.  Id. 
As  to  real  property. 

3GG.  Courts  of  the  situs  of  land  cannot  be 
compelled  to  issue  their  decrees  to  enforce 
the  process  of  courts  of  another  state  or  the 
performance  of  acts  required  by  the  decree 
of  such  lands.  Bullock  v.  Bullock  (N.  J. 
Err.  &  App.)  52  N.  J.  Eq.  561,  30  Atl.  676, 

27:  213 

307.  Full  faith  and  credit  arc  given  to  a 
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decree  or  judgment  affecting  lands,  rendered 
in  a  personal  action  in  another  state,  if  the 
courts  of  the  situs  of  the  land  accord  to  the 
decision  a  force  merely  personal  upon  the 
parties  and  enforceable  by  the  process  of  the 
courts  of  the  state  in  which  it  was  ren- 
dered. Id. 
As  to  note. 

368.  To  render  a  foreign  judgment  admis- 
sible in  a  suit  upon  a  promissory  note  as 
conclusive  evidence  that  the  title  of  the  note 
was  not  in  plaintiff,  it  must,  notwithstand- 
ing the  fact  that  the  judgment  involves 
those  facts,  be  S'hown  either  by  the  record 
or  by  extrinsic  evidence  that  the  court  had 
jurisdiction  of  the  suit,  that  the  person 
suing  on  the  note  was  a  party  to  the  other 
suit  in  such  a  way  as  to  be  concluded  by  the 
judgment,  and  that  the  fact  of  his  owner- 
ship of  the  note  was  in  issue,  litigated,  and 
determined  therein.  Ward  v.  Boyce,  152  N. 
Y.  191,  46  N.  E.  180,  36:  549 

2.  In  Divorce  Suit, 

Divorce  in  Foreign  Country,  see  supra,  536, 
337. 

Enforcement  of,  see  infra,  396,  397. 

Conflict  of  Laws  as  to  Validity  of,  see  Con- 
flict of  Laws,  146-148. 

Allegations  of  Jurisdiction  in  Suit  to  En- 
force Judgment,  see  Pleading,  197. 

See  also  Pleading,  438. 

369.  No  ground  of  comity  requires  a 
Massachusetts  court  to  recognize  the  de- 
cree of  a  New  York  court  annulling  a  Massa- 
chusetts marriage  between  Massachusetts 
citizens,  unless  it  had  jurisdiction  of  both 
parties.  Even  if  the  court  had  such  juris- 
diction, the  decree  will  not  be  recognized  un- 
less based  upon  grounds  which  would  be 
lield  sufficient  in  Massachusetts.  Cumming- 
ton  v.  Belchertown,  149  Mass.  223,  21  N.  E. 
435,  4:  131 

370.  A  void  divorce  granted  to  a  wife  in 
another  state  will  not  be  given  effect  on  the 
theory  that  she  is  estopped  so  as  to  relieve 
her  husband's  land,  in  a  suit  between  him 
and  a  third  person,  from  her  inchoate  dower 
right, — especially  where  the  question  of 
dower  was  reserved  in  the  decree  of  divorce. 
MeCreery  v.  Davis,  44  S.  C.  195,  22  S.  E.  178, 

28:  655 
Jurisdictional  matters;  service  of  defendant. 
See  also  supra,  157. 

371.  A  divorce  obtained  against  a  non- 
rosidont  on  service  by  publication,  which  is 
authorized  by  statute  of  the  state  where  it 
is  granted,  is  valid  everywhere,  in  the  ab- 
sence of  fraud  or  mistake.  Thompson  v. 
'rbompson,  01  Ala.  o!)l,  8  So.  419,         11:  443 

372.  A  divrirco  m  IMinnesola  nbtainod  on 
l)(M-sonal  service  outside  of  that  state,  with- 
out a  persoTial  aiipoaraiice  of  liie  defendant, 
will  lint  iie  roci)'^!iizo(!  in  New  'i  ork.  wlici-e 
the  <b'!cii(!iiti(  Vosi.|i>s.  Williams  v,  W'U 
linii!-.    ]:'.{}  \.   N'.    ]■;:;.  -!it  X.   |;.  <.):i        14:  2:2ii. 

■n'-'i.  I  llilr'l-  .)  .,!:.|!lif'  [slvifrj;  a  foreij^;!!  (li- 
\oi-C('  '!i-cr.'i-  ii,i[  I",).-,.,,  wiiiiiri  11,,.  sl;ih\  a 
(li\  (iri"il  \\i]'.'  liviiiL'  M.i'iT  i';!ii]ii.i  /■!:iin)  niiA- 
ri^^liLs    in    tlit-    [:r(,ii.eil  v    oj    her    tornier    hus- 


band, although  she  was  not  personally 
served  with  process  and  the  property  was 
within  the  state  of  her  residence,  and  not 
within  the  jurisdiction  of  the  court  grant- 
ing the  decree.  Hilbish  v.  Hattel,  145  Ind. 
59,  44N.  E.  20,  33:783 

374.  A  decree  of  divorce  granted  by  a 
court  of  another  state  to  a  woman  who  went 
to  such  state  from  Illinois  for  the  sole  pur- 
pose of  obtaining  a  divorce,  with  the  purpose 
of  returning  to  Illinois  when  she  should  be 
divorced,  is  invalid  in  Illinois  as  against  a 
husband  served  only  by  publication  and  who 
did  not  appear,  for  want  of  jurisdiction  over 
the  wife  and  her  status  as  a  married  wo- 
man. Dunham  v.  Dunham,  162  111.  589,  44 
N.  E.  841,  35:  70 

375.  Interstate  comity  requires  that  a  de- 
cree of  divorce  pronounced  by  a  court  of  the 
state  in  which  the  complainant  is  domiciled, 
and  which  has  jurisdiction  of  the  subject- 
matter  of  the  suit,  shall,  in  the  absence  of 
fraud,  be  given  full  force  and  effect  witTiin 
the  jurisdiction  of  a  sister  state,  notwith- 
standing that  the  defendant  does  not  reside 
within  the  jurisdiction  of  the  court  which 
pronounced  the  decree,  and  has  not  been 
served  with  process  therein;  provided  that  a 
substituted  service  has  been  made  in  accord- 
ance with  the  provisions  of  the  statute  of 
that  state,  and  that  actual  notice  of  the 
pendency  of  the  suit  has  been  given  to  the 
defendant,  and  a  reasonable  opportunity  af- 
forded to  put  in  a  defense  thereto;  and 
provided,  further,  that  the  ground  upon 
which  the  decree  rests  is  one  which  the 
public  policy  of  the  state  in  which  it  is 
sought  to  be  enforced  recognizes  as  a  suf- 
ficient cause  for  divorce.  Felt  v.  Felt  (N.  J. 
Err.  &  App.)  59  N.  J.  Eq.  606,  45  Atl.  105. 

47:  546 

376.  The  validity  of  a  decree  of  divorce 
granted  in  another  state  may  be  contra- 
dicted in  a  suit  involving  the  legitimacy  of  a 
child  of  a  subsequent  marriage,  on  the 
ground  of  want  of  the  period  of  residence 
required  by  the  statute  of  such  state. 
Adams  v..  Adams,  154  Mass.  290,  28  N.  E. 
260,  13:275 

377.  A  decree  of  divorce  will  be  regarded 
as  void  in  other  jurisdictions  if  granted  by 
a  court  which  was  without  authority  be- 
cause plaintiff  had  not  resided  within  its 
jurisdiction  the  length  of  time  fixed  by 
statute  as  a  condition  precedent  to  his  right 
to  sue;  and  it  may  be  impeached  collater- 
ally in  sucb  other  jurisdictions  by  strangers 
to  it  notwithstanding  the  divorce  record 
shows  that  the  necessary  residence  was 
found   as    a    fact   by   the    court.  Id. 

378.  The  assumption  of  a  court  of  general 
jurisdiction  in  another  state,  of  the  exercise 
of  jurisdiction  to  annul  a  marriage  on  the 
Ltrouru"!  f)f  prior  existing  marriage  of  one  of 
1  he  parties,  and  a  dismissal  of  the  complaint 
iVir  failure  to  prosecute  the  suit,  with  a 
jiKi.L'iiu  lit  for  alimony  and  costs  in  favor  of 
1  lie  defendant,  which  jurisdiction  must  de- 
pi'iid  on  statute. — is  not  sufficient  to  create 
1   presumption  that  such  jurisdiction  exist- 
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ed.     Kelley  v.  Kelley,  161  Mass.  Ill,  36  N. 
E.  837,  25:  806 

Alimony. 

Limitation  of  Action  to  Enforce,  see  Limi- 
tation of  Actions,  210. 
See  also  supra,  378. 

379.  A  judgment  for  alimony  ■  rendered 
after  appearance  of  the  defendant  is  entitled 
to  full  faith  and  credit,  under  U.  S.  Con.st. 
art.  4,  §  1,  when  an  action  thereon  is  brought 
in  another  state  for  instalments  of  alimony 
that  have  subsequently  become  due  under 
the  judgtaent.  Arrington  v.  Arrington,  127 
N.  C.  I'JO,  37  S.  E.  212,  52:  201 

380.  An  order  in  a  divorce  suit,  for  the  ex- 
ecution of  a  mortgage  upon  lands  in  another 
state  to  secure  the  payment  of  alimony,  will 
not  constitute  the  basis  of  a  suit  in  equity 
in  the  state  where  the  lands  lie  to  enforce 
the  giving  of  the  mortgage.  Bullock  v.  Bul- 
lock (N.  J.  Err.  &  App.)  52  N.  J.  Eq.  561.  30 
Atl.  676,  "  27:213 


V.  Discharge;  Assignment. 

Satisfied  Judgment  against  Other  Parties  as 

Bar,  see  supra,  296. 
Release  by  Part  Payment  by  Third  Person, 

see  Accord  and  Satisfaction,  13. 
Effect  of  Payment  on  Liability  of  Sureties 

on  Appeal  Bond,  see  Appeal  and  Err<w, 

1272. 
Contribution  to  Payment  of,  see  CJontribu- 

tion,  7. 
Satisfaction   as   Defense   against  Creditors' 

Bill,  see  Creditors'  Bill,  10. 
Estoppel   to  Deny   Payment,  see  Estoppel, 

134. 
Presumption  as  to  Payment  of,  see  Evidence, 

741,    742. 
Evidence  of  Value  of,  at  Time  of  Discharge, 

see  Evidence,  1827. 
Assignment  for  Creditors  as  Payment,  see 

Insurance,   1344. 
Release  of,  by  Discharge  in  Bankruptcy,  see 

Bankruptcy,  48,  49,  55,  56,  5^-61. 
Payment  of  Execution,  see  Execution,  11,  12. 
Effect   of    Paying   Judgment    against    Gar- 
nishee, see  Garnishment,  95,  96. 
Against  City,  Compelling  Payment  of,  see 

Mandamus,  76. 
Subrogation  by  Payment,  see  Subrogation, 

9-11,  22. 
Rights  of  Grantee  by  Quitclaim  who  Pays 

Judgment,   see   Vendor   and   Purchaser, 

50a. 
For  Editorial  Notes,  see  infra,  VIII.  §  30. 

381.  Clerks   of   the    Florida   circuit    court 
were  not  authorized,  in  1864,  to  receive  pay- 
ment of  judgments  or  accept  money  theronn 
as  paid  into  the  registry  of  the  court,  with- 
out a  judicial  order  for  the  purpose,  and  a 
payment   to   them   without   prior  authority  ] 
or  subsequent  ratification  by  the  judcrnn'iit  ' 
creditor  was  invalid.     Hendry  v.  Benlisa.  37  j 
Ma,  609.  20  So.  800,  34:  283 


What  is  a  satisfactioiu 

Purchase,  by  Trustee,  of  Judgment  against 
Beneficiary,  see  Limitation  of  Actions, 
196. 

Failure  to  Collect  Judgment  against  Gar- 
nishee as,  see  Garnishment,  87. 

382.  The  mere  issuing  of  an  execution 
which  is  returned  nulla  bona  does  not  satis- 
fy a  judgment.  Union  C.  L.  Ins.  Co.  v. 
Scheidler,  130  Ind.  214,  29  N.  E.  1071,  15:  89 

383.  The  receipt  of  money  due  on  a  judg- 
ment, by  an  oflScer  authorized  by  law  to  ac- 
cept it,  satisfies  the  debt.  Hendry  v.  Ben- 
lisa,-37  Fla.  609,  20  So.  800,  34:  283 

384.  A  judgment  against  the  principal  on 
a  promissory  note  is  not  extinguished  by  its 
payment  by  the  surety,  who  takes  an  as- 
signment thereof  to  himself  for  the  pur- 
pose of  enforcing  it  against  his  principal; 
and  the  surety  is  entitled  to  collect  it  by 
issue  of  execution  against  the  principal. 
Nelson  v.  Webster  (Neb.)  100  N.  W.  411, 

68:  513 

385.  Where  a  vendor  against  whom  two 
judgments  have  been  rendered  conveys  land 
subject  thereto,  and  afterwards  purchases 
and  takes  an  assignment  of  the  senior  judg- 
ment, such  judgment  is  thereby  extin- 
guished; and  his  vendee  cannot,  by  assign- 
ment thereof,  be  protected  from  the  other 
judgment.  Fowler  v.  Smith,  31  S.  C.  398, 
10  S.  E.  93,  5:  721 
Assignment. 

Effect  of,  on  Right  to  Dismiss,  see  Dismissal 

or  Discontinuance,  11. 
Jurisdiction    of    Equity    in    Case    of,    see 

Equity,  44. 
Parol  Evidence   as   to,  see   Evidence,   1068, 

1131. 
Assignment  to  Trustee  of  Judgment  against 

Beneficiary,  see  Limitation  of  Actions, 

194. 
Assignee  as  Party  Defendant,  see  Parties, 

127. 

See  also  supra,  166,  384,  385.      

For  Editorial  Notes,  see  infra,  VHI.  §  30. 

386.  The  assignee  of  a  judgment  should 
prove  the  transfers  by  which  he  claims  title 
before  he  can  maintain  a  suit  thereon,  if 
such  transfers  are  not  admitted  by  defend- 
ants. Hall  V.  Henderson,  134  Ala.  455,  32 
So.  840,  63:  673 

387.  A  judgment  debtor  who  is  in  fact 
only  a  surety  of  a  codefendant  may,  on  pay- 
ment of  the  judgment,  take  an  assignment 
thereof  which  will  be  valid  although  there 
has  been  no  adjudication  of  his  suretyship 
and  that  fact  is  not  indicated  on  the  face 
of  the  judgment.  Frank  v.  Fraylor,  130 
Ind.  145,  29  N.  E.  486,  16:  115 

388.  A  surety  who  has  paid  a  judgment 
against  himself  and  his  cosureties  on  ac- 
count of  the  principal's  debt  may  take  an 
assignment  of  it  to  himself  as  a  basis  for 
enforcing  contribution  from  his  cosureties, 
^lerchants'  Nat.  Bank  v.  Great  Falls  Opera 
House  Co.  23  Mont.  33,  57  Pac.  445,   45:  285 

380.  The  satisfactio-n  of  a  judgment  for  a 
l)rincipar5  del>t.  wliich  a  surety  has  paid  and 
had  a--if;ned  to  himself,  to  enable  him  to 
enforce  contribution  from  a  cosurety,  for  the 
purpose  of    facilitating   his   dealings  in   real 


1860 


JUDGMENT,  VI.  a,  b. 


estate  upon  which  the  judgment  was  ap- 
parently a  lien,  will  not  inure  to  the  benefit 
of  the "  nonpaying  surety,  or  absolve  him 
from  liability  to  contribute.  Id. 

390.  A  judgment  purchased  by  the  defend- 
ant in  execution  and  merely  assigned  to  him 
cannot  be  kept  open  for  the  benefit  of  the 
execution  defendant  or  his  grantees.  Fowler 
V.  Smith,  31  S.  C.  398,  10  S.  E.  93,  5:  721 

391.  The  assignment  of  a  judgment  which 
does  not  purport  to  be  satisfied,  to  one  of 
the  judgment  debtors,  is  sufficient  to  put  a 
purchaser  of  a  subsequent  judgment  on  in- 
quiry as  to  the  rights  of  the  assignee  as 
surety.  Frank  v.  Fraylor,  130  Ind.  145,  29 
N.  E.  486,  16:  115 


VI.  Revival;  Enforcement, 
a.  Enforcement. 

Foreign  Decree,  see  supra,  350,  379,  380. 

Ckjnflict  of  Laws  as  to,  see  Conflict  of  Laws, 
329,  330. 

Ck)nflict  of  Jurisdiction  for,  see  Courts,  437. 

Tax  to  Pay  Judgment  against  Coujity,  see 
Counties,  59,  60. 

Obtaining  Leave  of  Court  for,  see  Courts, 
417. 

Judgment  in  Ejectment,  see  Ejectment,  38. 

By  Foreign  Executor,  see  Executors  and  Ad- 
ministrators, 116. 

By  ]Married  Woman,  see  Husband  and  Wife, 
238. 

By  Creditors'  Bill,  see  Creditors'  BilL 

Execution  on,  see  Execution. 

Sale  of  Property,  see  Judicial  Sale. 

Injunction  against,  see  Injunction,  267,  268, 
270-294;    IV.   §§   20-32. 

Limitation  of  Action  for,  see  Limitation  of 
Actions,  III.  i. 

Mandamus  to  Compel,  see  Mandamus,  207. 

Collection  of,  by  Writ  of  Ne  Exeat,  see  Ne 
Exeat. 

Parties  in  Suit  to  Enjoin,  see  Parties.  130. 

Pleading  in  Action  for,  see  Pleading,  438. 

Allegations  Showing  Jurisdiction,  see  Plead- 
ing, 197. 

See  also  supra,  17,  366,  386. 

For  Editorial  Notes,  see  infra,  VIII.  §§  24, 
31,  32. 

392.  The  right  of  action  on  a  judgment 
exists  at  common  law.  in  the  absence  of  a 
statute  to  the  contrary,  llettman  v.  Cow- 
ley,  19  Wash.  207,  -53   Pac.   53.  40:  815 

393.  A  judgment  payable  in  United  States 
gold  coin  is  not  within  the  rule  that  debt 
will  not  lie  on  any  oblipatinn  except  for  the 
payment  of  a  sum  speeiliially  certain,  as 
calling  for  the  iiaynicnt  of  an  iinli(iuiclated 
amount  to  be  dft  ennined  \<y  tlie  flnctuations 
of  the  gold  market.  Imt  i.-  an  uhliL'-ation  to 
pay  in  money,  or  an  ai^rrcnient  to  de- 
liver a  eertain  weiL'lit  of  -lamlard  gold 
a-eortainaVile  ]>y  cunil  nf  mins  nia>le  ]cc:al 
ten. In-  ]<v  -^lasine.  I'.i.'l  h  ird  v.  Wor,,l\vard. 
15S  III.  Ul.  41   \.  ]•:.  ln;i7.  liii:  5!t3 

.'-I'.U.   ("ana!    ci  ieMni-~:MV!('i  ~    v,r<,    lia\"''    ccei- 

traetp^l    fi.r  i]if  ri-lit   m  lake  w-.r.or  fr-ni  a 

river    to    .-iipply    ilie    '•anal    in    fun -i' Ii  ra  ?  ion 

,•■   in'rn:'' t  M!'j   Ml"    riiKirifiTi    owner   to   take  a 


certain  quantity  of  water  from  the  feeder, 
and  who  have  subsequently  leased  to  an- 
other person  all  the  surplus  after  the  rights 
of  the  riparian  owner  are  satisfied,  may  take 
steps  to  enforce  a  judgment  in  an  action 
between  its  lessee  and  the  riparian  owner 
or  his  representatives  for  the  determination 
of  the  respective  rights  of  the  parties  under 
a  contract,  by  placing  weirs  so  as  to  limit 
the  amount  which  can  be  taken  from  the 
feedfer  by  the  riparian  owner  to  the  amount 
awarded  him  by  the  judgment.  Merrifield 
V.  Canal  Commissioners,  212  III.  456,  72  N. 
E.  405,  587,  67:  369 

395.  A  judgment  rendered  in  one  state  for 
the  debt  of  a  corporation  against  one  of  its 
directors,  under  a  statute  making  them  in- 
dividually liable  for  such  debts  by  reason  of 
making  a  false  certificate,  cannot  be  en- 
forced in  another  state;  the  nature  of  the 
original  claim,  being  for  a  penalty,  is  not 
changed  by  its  reduction  ^  a  judgment. 
Attrill  V.  Huntington,  70  Md.  191,  16  Atl. 
651,  2:  779 
Rev'd  in  146  U.  S.  657,  36  L.  ed.  1123,  13 
Sup.  Ct.  Rep.  224. 

Divorce  decree. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
329. 

396.  The  supreme  court  of  New  York  will 
enforce  a  final  decree  of  the  New  Jersey 
chancery  court  adjudging  a  defendant  in  a 
divorce  proceeding  over  whom  it  has  juris- 
diction indebted  to  plaintiff  in  a  definite 
sum  as  alimony,  but  it  will  not  enforce  pro- 
visions as  to  future  alimony  and  as  to 
equitable  remedies  to  enforce  compliance 
with  the  decree.  Lynde  v.  Lynde,  162  N.  Y. 
405,  56  N.  E.  979,  48:  679 

397.  The  provisions  of  the  New  York  stat- 
ute upon  the  subject  of  alimony  in  divorce 
proceedings  are  not  available  to  a  plaintiff 
seeking  to  enforce  in  the  courts  of  that 
state  a  decree  of  another  state  granting  ali- 
mony and  providing  for  its  own  enforce- 
ment. Id. 

398.  That  a  judgment  for  alimony  in  a 
divorce  proceeding  is  subject  to  alteration 
from  time  to  time  by  the  court  which  ren- 
dered it,  as  may  seem  proper  upon  new 
facts  occurring  after  the  trial,  does  not  pre- 
vent its  being  a  final  decree  which  may  be 
enforced  in  the  courts  of  another  state. 
Trowbridge  v.  Spinning,  23  Wash.  48.  62 
Pac.  125,  54:  204 

b.  Revival;  Scire  Facias. 

Sufficiency  of  Notice  of  Scire  Facias,  see 
Constitutional  Law,  864. 

Right  to  Execution  after  Judgment  on,  see 
Execution,  5. 

VAJect  of  Revival  in  Other  State  after  Bar 
of  Limitation,  see  Limitation  of  Ac- 
tions, 219,  220. 

For  Editorial  Notes,  see  infra,  VIII.  §  20 

3nr>.  Proceedings  to  revive  a  judgment  as 
a,L;ain>t  a  terre-tenant,  after  receiving  notice 
that  lie  held  a  s«eret  deed  to  the  property 
at  the  time  the  judgment  was  regularly 
revived  against  the  judgment  debtor,  are 
■  rroneous.  since  he  is  bound  by  the  proceed- 
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ings  against  the  debtor.     Lyon  use  of  Conk- 
Un  V.  Cleveland.  170  Pa.  611,  33  Atl.  143, 

30:  400 

400.  The  revival  of  a  judgment  against 
the  judgment  debtor  by  a  ^vrit  of  scire 
facias  regularly  issued,  or  by  an  amicable 
scire  facias,  is  effective  as  against  the 
grantee  in  a  deed  made  after  the  judgment 
but  before  its  revival,  of  which  the  judg- 
ment creditor  had  neither  actual  nor  con- 
structive notice  prior  to  the  revival.  Id. 
Against  partnership. 

401.  There  can  be  no  revival  of  a  judg- 
ment against  a  partnership  which  has  be- 
come dormant  by  lapse  of  time,  by  the  mere 
consent  of  one  of  the  partners  long  after 
the  partnership  has  ceased  Miller  &  Co.  v. 
Melone,  11  Okla.  241,  67  Pac.  479,  56:  620 
Sutliciency  of  affidavit. 

402.  An  affidavit  in  which  the  affiant  "on 
oath  states,"  but  which  the  certificate  of  the 
notary  merely  states,  to  liave  been  "sub- 
scribed," without  saying  that  it  was  sworn 
to  before  him,  on  which  a  scire  facias  to  re- 
vive a  judgment  is  based,  is  not  defective 
as  to  defeat  the  judgment  of  revival  in  a 
collateral  proceeding,  where  this  recites  that 
it  was  made  on  due  proof.  Bickerdike  v. 
Allen,  157  111.  95,  41  N.  E.  740,  29:  782 
Collateral  attack. 

403.  An.  attack  upon  a  judgment  or  de- 
cree, in  a  proceeding  to  revive  it,  is  a  col- 
lateral attack,  and  can  only  avail  where 
there  is  a  want  of  jurisdiction  either  of  the 
parties  or  of  the  subject-matter.  Sharon  v. 
Terry,  36  Fed.  337,  1 :  572 

404.  A  judgment  of  revival  in  scire  facias 
to  revive  a  judgment,  based  upon  notice  by 
mail  as  well  as  by  publication  to  a  resident 
of  the  state,  is  prima  facie  valid  in  a  col- 
lateral proceeding.  Bickerdike  v.  Allen,  157 
111.  95,  41  N.  E.  740,  29:782 
Defense. 

405.  A  person  summoned  to  show  cause 
why  a  dormant  judgment  should  not  be  re- 
vived against  him  may  interpose  the  de- 
fense that  it  is  void  for  lack  of  jurisdiction, 
when  this  appears  on  the  face  of  the  rec- 
ord. Enewold  v.  Olsen,  39  Neb.  59,  57  N.  W. 
765,  22:  573 
Abandonment. 

406.  The  revival  by  amicable  scire  facias 
of  a  judgment  is  not  abandoned  by  subse- 
quent erroneous  proceedings  upon  discover- 
ing that  a  transferee  claimed  an  interest  in 
the  property  covered  by  the  judgment  lien, 
which  are  instituted  for  the  purpose  of  mak- 
ing the  judgment  effective  against  him. 
Lyon  use  of  Conklin  v.  Cleveland,  170  Pa. 
611,  33  Atl.  143,  30:  400 


Vn.  Relief  against;  Rehearing. 

a.  In  General. 

Modification  of  Judgment,  see  supra,  I.  g. 
Appealability  of  Order  as  to,  see  Appeal  and 

Error,  24-2G. 
Review  of  Discretion  as  to,  see  Appeal  and 

Error,  VII.  i,  7. 


Review  of,  on  Coram  Nobis,  see  Ooram 
Nobis. 

Review  of  Coroner's  Verdict,  see  Coroner,  3. 

Estoppel  to  Deny  Right  to  Open  Divorce 
Decree  to  Allow  Alimony,  see  Estoppel, 
153. 

Relief  in  Equity  against,  see  Equity,  I.  c. 

Injunction  against,  see  Injunction,  267,  268, 
276-294;  Pleadmg,  443. 

Effect  on  Mortgagee  of  Vacation  of  Judg- 
ment Vacating  Sale  by  Mortgagor,  see 
Lis  Pendens,  8. 

Setting  Aside  Orders,  see  Motions  and  Or- 
ders, 7-9. 

Ajs  to  New  Trial,  see  New  TriaL 

For  Editorial  Notes,  see  infra,  VIII.  §§  6,  7, 
10,  11,  33,  34. 

407.  A  judgment  in  rem  before  its  final 
execution  is  never  so  conclusive  upon  the 
court  which  rendered  it  as  to  prevent  the 
opening  of  a  default  judgment,  or  vacating 
or  setting  it  aside  for  sufficient  reason.  Re 
Rochester,  136  N.  Y.  83,  32  N.  E.  702,  19:161 
Right  to  apply  for. 

For  Editorial  Notes,  see  infra,  VIII.  §  34. 

408.  A  grantee  cannot  sue  to  set  aside  a 
judgment  for  the  land  against  his  grantor 
and  in  favor  of  a  person  who  had  possession 
at  the  time  of  the  deed,  although  the  judg- 
ment was  procured  by  fraud.  Whitney  v. 
Kelley,  94  Cal.  146,  29  Pac.  624,         15:  813 

409.  A  man's  heirs  at  law  cannot  main- 
tain a  suit  to  set  aside  a  fraudulent  divorce 
from  a  third  person  of  a  woman  whom  he 
afterwards  attempted  to  marry,  for  the 
purpose  of  defeating  her  claims  upon  his 
estate,  where  they  were  not  parties  to  the 
divorce  proceedings  and  had  no  interest 
therein.  Tyler  v.  Aspinwall,  73  Conn.  493, 
47  Atl.  755,  54:  758 

410.  A  woman  who  consented  to  a  decree 
of  divorce  against  her  to  enable  her  hus- 
band to  obtain  a  grant  of  property  cannot, 
after  her  husband  haa  married  another  wo- 
man, have  the  decree  annulJed,  although,  in 
consideration  of  her  consent,  he  promised  to 
remarry  her  after  the  grant  was  procured, 
and  the  decree  was  obtained  by  suppression 
of  facts,  and  false  testimony.  Karren  v. 
Karren,  25  Utah,  87,  69  Pac.  465,  60:  294 

411.  A  surety  against  whom  a  default 
judgment  is  taken,  after  which  the  prin- 
cipal's liability  is  discharged  for  failure  of 
consideration,  may  file  a  bill  under  Ind.  Rev. 
Stat.  1894,  §  627,  to  review  the  judgment 
against  him  for  newly  discovered  matter, 
without  disturbing  that  in  favor  of  his 
principal.  Michener  v.  Springfield  Engine  & 
T.  Co.  142  Ind.  130,  40  N.  E.  679,  31:  59 
Imposing  terms. 

For  Editorial  Notes,  see  infra,  VIII.  §  24. 

412.  A  court,  in  opening  a  mere  money 
judgment,  has  no  power  to  order  that  the 
lien  thereof  shall  continue  in  existence,  and 
attach  to  such  judgment  as  may  subsequent- 
ly be  rendered  in  the  cause.  Farmers'  Loan 
&  T.  Co.  V.  Killinger,  46  Neb.  677,  65  N.  W. 
790,  41 :  222 

b.  Defenses. 
See  also  infra,  433. 

413.  A  judgment   void  for  want  of  juris- 
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diction  may  be  set  aside  without  showing 
a  meritorious  defense.  St.  Paul  Sav.  Bank 
V.  Authier,  52  Minn.  98,  53  N.  W.  812, 

18:  498 

414.  A  defect  in  the  notice  of  suit  oi*  in 
the  service  is  not  sufficient  to  authorize 
opening  up  a  decree  or  judgment  without 
showing  a  good  defense.  White  v.  Hinton, 
3  Wyo.  753,  30  Pac.  953,  17:  66 

415.  A  meritorious  defense  must  be  shown 
in  order  to  have  relief  against  a  judgment 
on  the  ground  of  fraud.  Hollinger  v. 
Reeme,  138  Ind.  363,  36  N.  E.  1114,        24:  46 

416.  A  motion  to  vacate  a  judgment  ren- 
dered without  jurisdiction  may  be  made 
without  the  defendant's  submitting  himself 
to  the  jurisdiction  of  the  court  or  showing 
a  meritorious  defense,  as  is  required  in 
cases  under  Cal.  Civ.  Proc.  §  473.  De  La 
Montanya  v.  De  La  Montanya,  112  Cal.  101, 
44  Pac.  345,  32:  82 
Statute  of  limitations. 

For  Editorial  Notes.,  see  infra,  VIII.  §  33. 

417.  The  statute  of  limitations  is  a  legal 
and  meritorious  defense  within  the  mean- 
ing of  the  rule  requiring  a  valid  defense  to 
the  merits  to  be  shown  to  justify  the 
vacation  of  an  irregular  default  judgment. 
Wheeler  v.  Castor,  11  N.  D.  347,  92  X.  W. 
381,  61:746 

c.  Grounds. 

Fraud,  see  supra,  408,  410. 

Allegation  of  Fraud  in  Procuring  Judgment, 
see  Pleading,  192. 

Enjoining  Judgment  Obtained  by  Fraud,  see 
injunction,  291,  292. 

In  Bastardy  Proceedings,  see  Bastardy,  3. 

Judgment  against  Infant,  see  Infants,  105. 

Allegations  Justifying  Review,  see  Plead- 
ing, 517. 

Grounds  for  New  Trial,  see  New  Trial. 

Grounds  for  Allowing  Injunction,  see  In- 
junction. 276. 

See  also  supra.  72,  335,  413,  414;  infra,  438. 

For  Editorial  Notes,  see  infra,  VIII.  §§  33, 
34. 

418.  A  motion  to  discharge  a  judgment 
will  lie  granted,  under  the  practice  in  Wis- 
consin, where  it  would  be  against  equity  and 
good  conscience  to  require  the  defendant  to 
pay  it.  La  Favette  County  Monument 
Corp.  V.  Magoon,  73  Wis.  627.  42  N.  W.  17, 

3:  761 

419.  A  joint  verdict  and  judgment  against 
several  defendants,  some  of  whom  were 
never  served  and  had  not  appeared,  will  be 
set  aside  on  motion  madr-  at  tho  -;nnc  term. 
Haralson  v.  :\IcArtluir.  87  Ca.  47S.  ]?>  S.  E. 
594,  la:  689 

420.  A  defendant  rannot  nvuiil  a.  judgment 
against  it  on  the  ,i.n'ound  Mint  its  airent  on 
wliom  tlio  ])Yn(:i'<-  \v.\~  -crvi  (i  nii-;i'iiifflicivl- 
(•>d  tlio  naturo  of  1lie  act,  ItIjox  isv^'  tliat  lie 
was  not  the  nroj^er  [MTson  to  re  !-ei\i>  service. 
And    therefcr-'     f.ii'i'r]     to    iKilify     defendant. 

wllii-h     W;iS     "!"]r':-cii\-     ('•■Ijriv  ..,;     r,'"    i1;..     ,,,•,,,, :i-- 

tiuiity  of  niiiKi'vr  a  'ieffiisf^.  Trav''!!'--'  T'r(,- 
tective  As<o.  V.  liilbert,  10  C.  C.  A.  :io'.i.  HI 
Fed.    2G9,  55  :  5:iS 


421.  The  failure  of  an  officer  of  a  state, 
whom  foreign  corporations  are  compelled 
by  the  statutes  of  the  state  to  appoint  their 
agent  to  receive  service  of  process  as  a  con- 
dition of  doing  business  in  the  state,  to 
comply  with  a  statute  which  requires  him 
to  send  a  summons  to  the  defendant,  to 
which  it  is  directed,  immediately  upon  its 
receipt,  is  not  such  fault  or  negligence  of  the 
defendant  corporation  as  will  estop  it  from 
securing  equitable  relief  from  an  lin- 
conscionable  judgment,  which  it  was  pre- 
vented from  defending  itself  against  by  the 
neglect  of  the  officer.  National  Surety  Co. 
V.  State  Bank,  56  C.  C.  A.  657,  120  Fed.  593, 

61:394 

422.  Failure  to  file  the  certificate  of  mem- 
bership in  a  benefit  society  with  the  com- 
plaint in  an  action  to  recover  on  the  con- 
tract is  not  cause  for  setting  aside  the 
judgment  on  the  ground  that  the  court  was 
deceived  or  misled,  where  it  would  have  dis- 
closed no  fact  which  would  have  defeated 
the  cause  of  action  stated  in  the  complaint, 
— especially  where  it  was  introduced  in  evi- 
dence. Travelers'  Protective  Asso.  v.  Gil- 
bert, 49  C.  C.  A.  309,  111  Fed.  269,        55:  538 

423.  Where  the  statute  requires  plaintiff's 
residence  in  the  county  for  one  year,  in 
good  faith,  and  not  for  the  purpose  of  ob- 
taining a  divorce,  to  give  jurisdiction  of  a 
divorce  proceeding,  the  decree  may  be  set 
aside  after  plaintiff's  death  if  the  record 
shows  that  the  residence  was  not  in  good 
faith,  but  merely  to  obtain  the  divorce. 
Lawrence  v.  Nelson,  113  Iowa,  277,  85  N.  W. 
84,  57:583 
Consent  decree. 

424.  The  rule  that  a  decree  which  is  not 
confined  to  the  matters  presented  in  the 
pleadings  is  subject  to  avoidance  does  not 
apply  to  a  consent  decree  when  the  court 
has  jurisdiction  of  the  parties  and  of  the 
subject-matter.  Bigley  v.  Watson,  98  Tenn. 
353,  39  S.  W.  525,  38:  679 
Judgment  by  default. 

Judgment  Taken  while  Counsel  Was  in 
Higher  Court,  see  Continuance  and  Ad- 
journment, 5. 

Relief  in  Equity  against,  see  Equity,  51. 

Injunction  against,  see  Injunction,  282-285. 

See  also  supra,  411;  infra,  434. 

For  Editorial  Notes,  see  intra',  VIII.  §  33. 

425.  A  judgment  by  default  will  be  set 
aside  on  application  made  at  the  same  term, 
accompanied  by  an  affidavit  of  merits,  where 
defendant's  attorney  was  absent  on  account 
of  sickness,  with  leave  of  the  court,  and  de- 
fendant was  also  absent  because  of  a  pub- 
lic announcement  by.  the  judge  in  open  court 
tliat  none  ol  such  counsel's  ca.ses  would  be 
taken  up,  and  plaintiff's  counsel  knew  that 
siK'h  counsel  was  in  tlie  case,  although  his 
name  was  not  marked  on  the  docket. 
ITnralson  v.  McArthur,  87  Ga.  478,  13  S.  E. 
51)4.  13:  689 

42(5.  A  decree  of  divorce  will  be  set  aside 
on  defendant's  motion  as  a  matter  of  strict 
IcLial  riirht  in  a  default  case,  after  a  with- 
(liawal  by  'defendant's  attorney  of  an  ap- 
1  peaiaiice  and  answer  served  by  him.  the 
Lirounds  and  reason  for  which  were  reduced 
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to  writing  showing  bad  faith  and  hostile 
■purpose,  where  such  writing  was  presented 
to  the  trial  court  and  filed  in  the  action  be- 
fore the  default  was  declared.  Nickells  v. 
Nickells,  5  N.  D.  125,  64  N.  W.  73,  33:  515 
Surprise. 
New  Trial  for,  see  New  Trial,  58,  59. 

427.  A  decree  sustaining  a  demurrer  to  a 
complaint  on  the  ground  of  laches,  whereby 
the  plaintiff  is  completely  taken  by  surprise, 
should  be  set  aside  on  his  motion,  when, 
during  the  same  term  of  court,  he  asks 
leave  to  file  an  amended  bill  which  fully 
explains  any  charge  of  laches.  Cottrell  v. 
Watkins,  89  Va.  801,  17  S.  E.  328,  19:  754 
Unauthorized  appearance. 

Injunction  against,  see  Injunction,  280. 

As  Ground  for  Setting  Aside  Judicial  Sale, 

see  Judicial  Sale,  37. 
See  also  infra,  436,  439. 
For  Editorial  Notes,  see  infra,  VIII.  §  33. 

428.  The  right  to  relief  against  a  fraudu- 
lent judgment  rendered  on  unauthorized  ap- 
pearance by  an  attorney  is  not  shown,  where 
the  debtor  had  left  the  case  pending  for  four 
years  with  no  one  to  look  after  it,  and  failed 
to  discover  it  for  six  years  afterwards,  mak- 
ing no  inquiry  at  any  time,  and  delaying 
nearly  a  year  after  discovery.  Hollinger  v. 
Reeme,  138  Ind.  363,  36  N.  E.  1114.  24:  46 
Bribery  of  witness. 

429.  Perjured  testimony  procured  by 
bribery  on  the  part  of  the  successful  party 
is  not  ground  for  setting  aside  a  decree,  al- 
though there  is  a  reasonable  certainty  that 
the  result  of  a  new  trial  would  be  different. 
Pico  V.  Cohn,  91  Cal.  129,  26  Pac.  970,  27  Pac. 
537,  13:  336 
Against  insane  person. 

See  also  infra,  440. 

For  Editorial  Notes,  see  infra,  VIII.  §  33. 

430.  A  judgment  or  decree  against  an  in- 
sane person  is  not  void,  although  within  the 
time  limited  by  statute  it  may  be  opened 
up  to  admit  of  a  valid  defense.  White  v. 
Hinton,  3  Wyo.  753,  30  Pac.  953,  17:  66 

d.  Procedure. 

Parties  to  Action  to  Impeach  Decree,   see 

Parties,  143,  148. 
Allegation  of  Fraud  in  Procuring  Judgment, 

see   Pleading,    192. 

431.  A  judgment  cannot  be  set  aside  on  a 
petition  which  merely  alleges  facts  in  con- 
tradiction of  the  judgment.  Van  Walters  v. 
Marion  County  Children's  Guardians,  132 
Ind.  567,  32  N.  E.  568,  18:  431 

432.  An  affidavit  is  not  sufficient  as  a 
basis  for  setting  aside  a  judgment  entered 
after  trial  ex  parte,  which  states  simply 
that  defendant  "has  fully  stated  his  case  to 
his  attorney,  who  has  advised  him  that  he 
has  a  good  defense  on  the  merits  to  plain- 
tiff's action."  Treftz  v.  Stahl,  46  111.  App. 
462,  18:500 

433.  A  defense  to  the  merits  embodied  in 
an  affidavit  merely,  and  not  in  a  proposed 
verified  answer,  upon  motion  to  vacate  a 
judgment  entered  by  excusable  default,  is  a 
substantial    compliance    with    the    rule    re- 


quiring a  defense  on  the  merits  to  be 
shown,  and  may  be  accepted  by  the  trial 
court,  in  its  discretion,  in  lieu  of  a  proposed 
verified  answer.  Wheeler  v.  Castor,  UN. 
D.  347,  92  N.  W.  381,  61:746 

434.  In  addition  to  a  sufficient  technical 
affidavit  of  merits,  the  moving  party  upon 
motion  to  vacate  a  judgment  entered  by 
excusable  default  must  set  out  a  defense 
which  goes  to  the  merits  of  the  action,  and 
strict  practice  requires  that  such  showing 
of  merits  should  be  made  by  a  proposed  an- 
swer, verified,  served,  and  filed  with  the 
motion.  Id. 

435.  One  who  would  attack  in  a  Federal 
court  the  decision  of  a  quasi- judicial  officer 
for  mistake  of  fact  must  proceed  in  equity, 
and  must  allege  and  prove  the  evidence  be- 
fore the  officer  from  which  the  mistake  re- 
sulted, the  way  in  which  it  was  made,  and 
the  fact  that  in  its  absence  his  decision 
would  have  been  otherwise,  before  a  court 
can  enter  upon  a  reconsideration  of  the  issue 
before  the  officer.  Deweese  v.  Smith,  45 
C.  C.  A.  408,  106  Fed.  438,  66:  971 

436.  Relief  from  a  judgment  rendered 
against  a  person  upon  the  unauthorized  ap- 
pearance of  an  attorney  in  his  name  is  to  be 
sought  through  a  direct  application  to  the 
court  by  motion  in  the  action  in  which  such 
appearance  was  entered,  in  the  absence  of 
special  circumstances  which  may  render  such 
remedy  inadequate  or  incomplete.  Vilas  v. 
Butler,  123  N.  Y.  440,  25  N.  E.  941,       9:  844 

e.  Time. 

By  Infant,  see  Infants,  106. 
See  also  supra,  419,  425,  427. 

437.  The  burden  is  upon  the  moving 
party  upon  motion  to  vacate  a  judgment 
entered  by  excusable  default  to  show  dili- 
gence in  seeking  relief,  and  a  failure  to  do 
so  is  fatal  to  the  application.  Wheeler  v. 
Castor,  11  N.  D.  347,  92  N.  W.  381,      61:  746 

438.  A  motion  to  vacate  what  purports  to 
be  a  judgment,  but  which  is  a  nullity  be- 
cause of  lack  of  jurisdiction,  may  be  granted 
even  after  the  term  in  which  the  entry  is 
made.  American  Freehold  Land  &  Mortg. 
Co.  V.  Thomas,  47  Fed.  550,  12:  681 

439.  Delay  of  about  seven  years  on  the 
part  of  a  nonresident  defendant  against 
whom  a  judgment  has  been  rendered  upon 
the  unauthorized  appearance  of  an  attorney 
in  his  name,  after  receiving  notice  of  the 
judgment,  before  applying  to  have  it  set 
aside,  is  not  such  laches  as  will  preclude 
his  obtaining  relief,  where  the  parties  oppos- 
ing it  acquired  their  rights  with  full  knowl- 
edge of  the  facts  and  have  made  no  pre- 
judicial change  in  their  situation  because  of 
such  laches,  while  the  judgment  has  been 
reversed  as  to  defendants  in  the  action 
situated  similarly  to  the  nonresident  defend- 
ant, who  is  applying  for  the  relief.  Vilas  v. 
Butler,  123  N.  Y.  440,  25  N.  E.  941,      9:- 844 

440.  A  judgment  against  an  insane  i)er- 
son,  and  a  sale  of  real  estate  in  satisfaction 
thereof,  will  not  be  set  aside  long  after  on 
the  ground  of  his  insanity,  if  he  was  going 
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at  large  and  attending  to  his  own  affairs 
without  objection  up  to  the  time  of  the 
sale,  and,  upon  appointment  of  a  commit- 
tee for  him  two  years  later,  no  steps  were 
taken  to  set  aside  the  judgment,  although 
ne  had  no  other  property.  Spurlock  v.  Noe, 
19  Ky.  L.  Rep.  1321,  43  S.  W.  231,      39:  775 

f.  Rehearing. 

Review  on  Appeal  of  Refusal  of,  see  Appeal 

and  Error,  525. 
striking  Out  Petition  for,  see  Records,  8. 
By  Appellate  Court,  see  Appeal  and  Error, 

lA. 

441.  A  decree  on  rehearing,  reversing  an 
order  directing  an  accounting,  oefore  it  is 
finished  and  after  great  expense  has  been 
incurred,  will  be  made  without  prejudice  to 
the  use  of  the  testimony  taken  in  the  ac- 
counting in  case  another  accounting  shall 
be  finally  decreed.  Campbell  v.  New  York, 
35  Fed.  504,  1:  48 


Vin.  Editorial  Notes. 

Effect  of  Judgment  Against  One  or  More  of 
the  Parties  Liable,  to  Re- 
lease Others,  see  Joint 
Creditors      and      Debtors, 

ni.  §  2. 

a.  Rendition;  entry;  form;  substance. 

§  I.  Generally. 

First  and  last  days  in  computinsr  time  for 
rendition.     49:  224. 

First  and  last  davs  in  computing  time  for 
docketing.     49:  224. 

Entry  of,  on  holidays.     19:  318. 

Decree  on  foreclosure  for  part  of  mortgage 
debt.     37 :  743. 

Liability  of  attorney  to  client  for  mistake 
in  drafting  decree.  52: 
891. 

Form  and  substance  of  judgment  in  action 
to  enforce  liability  of 
heirs  for  obligations  of  an- 
cestor.    21 :  94. 

Form  and  substance  of  judgment  in  garnish- 
ment against  executor  or 
administrator.     47:  364. 

Form  of  judgment  on  penal  bonds.     62:  427. 

Effect  of  qualifying  words  "as  executor."  "as 
administrator,"  in  judg- 
ments.    15:  8.52. 

Against   married   woman.     11:585.* 

I'^xtent  of  relief  in  aitachment  against  non- 
residi'iit  serverl  construc- 
tively.     50:  583. 

Constitutional  ria'lit  in  jury  fiir  assessment 
of  d:im;iu-e.-  on  default.  15: 
614. 

Of  justice  of  ihi.  r.'iiri-.:  r-ircet  of  tllinir 
iran-rript.     2:  SPA.* 

floral  ubiiLMii'i;;  .)-  :i  i-ririsiilpi-at  ion  for 
;ii'>nii-i>  in  i-efund  exi-e.-s, 
wi.i'i!  jiidLiineiit  e\er,a6i\e. 
53:  3&5. 


§  2.  What  entry  or  record  necessary  to  com- 
plete. 
Necessity  of  entry  or  record  generally.    28: 
621. 
In  actions  at  law.     28:  621. 
In  actions  in  equity.     28:  622. 
How  made  and  what  constitutes.     28:  623. 
The  making  up  of  the  record.     28:  623, 
Signatures  of  the  judgment  or  record. 

28:  624. 
Entry  in  wrong  book.     28:  625. 
For  the  purpose  of  terminating  the  power  of 
the  court  to  change.     28: 
625. 
As  between  the  parties.    28 :  626. 
For  the  purpose  of  appeal.     28:  627. 
In  courts  of  chancery.     28:  627. 
In    Federal    courts.     28:  627. 
Under  state  statutes.     28:  627. 
Orders   for   judgment.     28:  630. 
Orders  made  out  of  court.     28:  632. 
For  the  purpose  of  being  effective  as  a  lien. 

28:  632. 
For  the  purpose  of  enforcement.     28:  633. 
By  execution.     28:  633. 
By  action.     28:  634. 
For  the  purpose  of  putting  the  statute  of 
limitations  in  motion.  28: 
634. 
For  the  purpose  of  vesting  title.     28:  634. 
For  the  purpose  of  evidence.     28:  635. 
To  prevent  collateral  attack.     28:  637. 
To  constitute  a  bar  to  another  action.     28: 

637. 
Judgments  of  justices  of  the  peace.     28 :  638. 
Upon  submission.     28:  638. 
Upon  verdict.     28:  640. 
§  3.  Amendment  of  record. 
To  cure  defect  for  which  motion  in  arrest 
of     judgment     has     been 
made.     67:  179. 
Amendment  in  the  trial  court.     67 :   179. 
Amendment  of  pleading.    67:  179. 
In  general.     67:  179. 
To  supply  omitted  averments. 

67:  179. 
To  cure  insufficient  or  errone- 
ous allegations.     67:  181. 
By  striking  out.     67:  182. 
Amendments       concerning      indict- 
ments, informations,  com- 
plaints.    67:  182. 
As  to  verification.     67:  182. 
As    to    organization   of    grand 
jury.     67:  182. 
As    to    findings,    return,    or    filing 
of  indictment.    67:  182. 
To  cure  omissions.     67:  183. 
To  cure  errors  or  insuffieiency. 
67:  183. 
Amendments  concerning  verdict  or 
judgment.     67:  183. 
General    verdict    rendered    on 
declaration  containing  sev- 
eral  counts.     67:  183. 
IMisjoinder  of  counts.     67:  184. 
Verdict  in  criminal   case.     67: 

184. 
Amendment  of  judgment.     67: 
184. 
Amendment  of  record.     67:  184. 
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Amendment  in  the  appellate  court.    67: 
185. 
To  cure  errors  or  omissions.     67: 

185. 
On    ceritorari    or    certificate.     67: 
185. 
§  4.  Form  of,  in  case  of  liability  to  pay  in 

coin. 
On  contracts  to  pay  coin.     29:  593. 
On  contracts    for   coin   or   equivalent.     29: 

694. 
For  coin  converted  or  misapplied.     29:  595. 
For  damages  in  other  cases.     29:  595. 
For  obligations  created  by  law.     29:  596. 
For  costs.     29 :  596. 
Pleadings  and  procedure.     29:597. 
§  5.  Entry  nunc  pro  tunc. 
Power  to  render.     20:  143. 
As  to  time.     20:  144. 
As    to    evidence    in   obtaining   a   judgment 

nunc  pro  tunc.     20:  145. 
As  to  nunc  pro  tunc  entry  in  criminal  cases. 

20:  146. 
As  to  nunc  pro   tunc  judgments   affecting 

third   parties.     20:  146. 
As  to  nunc  pro  tunc  judgments  made  in  va- 
cation.    20:  147. 
As  to  change  in  statute  or  charter.    20:  147. 
As  to  notice.     20:  147. 

As  to  delay  or  negligence  of  party.    20:  148. 
As  to  death  of  party  before  entry  of  final 

judgment.     20:  148. 
After  death  of  party.     1:  567. 
§  6.  By  confession. 
Validity  of.     12:  810.* 
Statement  on  confession.     12:  741.* 
By  fiduciaries,  effect  as  admission  or  waiver. 

32:  690. 
As  fraud  to  sustain  attachment.     30:  486. 
Right  of  third  person  to  have  judgment  on 
confession   set  aside.     54: 
758. 
Injunction  against  confessed  judgment.     30: 

235. 
§  7.  —  Confession  on  warrant  of  attorney. 
In  what  cases  authorized.     13:  796. 
Form  and  validity  of  warrants.     13:  796. 
Strict  construction.     13:  797. 
Blanks  and  omissions.     13:  797. 
Who    authorized    to    make    confession    and 

where.     13:  797. 
Effect  of  insanity  or  death  of  party.     13: 

797;  49:  156. 
Entry  by  executors  or  administrators.     13: 

798. 
Against  whom  entered.     13:  798. 
In  whose  favor.     13:  798. 
When  entry  may  be  made.     13:  798. 
Contingencies,  unadjusted  equities  or  claims. 

13:  799. 
For  what  amount;  variance;  misdescription. 

13:  799. 
Proof  necessary.     13:  800. 
Consolidation.     13:800. 
Setting  aside;  correcting.     13:  800. 

b.  Nature;   effect  and  conclusiveness. 

§  8.  Generally. 

As  to  Effect  and  Conclusiveness  of  Dcfision 

on  Appoal.  sec  Ai)peal  and 

Error,  XI.  §  15. 


Situs  of  judgment  for  purposes  of  adminis- 
tration.    24:  687. 
Exemption  of  judgments  based  upon  acts 
affecting  exempt  property. 
19:  33. 
Validity  of  preference  to  creditor  by.    5: 

765;*  12:  810,* 
Liability  for  tort  in  doing  acts  authorized 
by  judgment  afterwards 
reversed.  45:  800. 
ConcluMveness  of  judgment,  generally.  1: 
572;*  3:  142;*  7:  577;* 
11:  155.* 

Conclusiveness  of  judgment  of  inferior 
court.     11:158.* 

Conclusiveness  of,  in  equity.     1:  573.* 

Entry    or    record    necessary    to    constitute 
judgment  a  bar  to  another 
action.     28:  637. 
Conclusive  ^ect  of  judgment  in  partition 
suit.     11:158.* 

Effect  of  judgment  on  Lloyd's  policy  of  in- 
surance.    55:  199. 

Effect  of  judgment  against  one  tort  feasor 
upon  liability  of  other. 
58:  410. 

Right  to  reinstatement  of  mortgage  released 
under  mistake  as  to  effect 
of  decree.     58:  788. 

Effect  against  surety  on  official  bond,  of 
judgment  against  officer. 
'52:  165. 

Against  infant,  effect  of.     11:  440.* 

Effect  of  judgment  against  husband  and 
wife  for  wife's  libel  or 
slander.     30:  530. 

Effect  of  judgment  in  action  against  part  of 
obligors  to  release  or  limit 
liability  of  others.  43: 
161. 

Effect  of  assessment  on  stockholders  under 
order  of  court  in  another 
state  as  res  judicata.  34: 
694. 

§  g.  Is  a  judgment  a  contract. 

Generally.     17:  611. 

Change  of  interest  on  judgments.   17:  612. 

Constitutional  provisions  as  to  impairment 
of  obligation.     17:613. 

Obligations  created  by  judgments.     17:  614. 

§  10.  Effect  of  judgment  obtained  upon  un- 
authorized appearance  by  attorney. 

General  doctrine  of  authority.     21:  848. 

Domestic  judgments.     21:849. 

Proof  necessary  to  establish  relief.     21:  853. 

Xature  of  such  judgments.     21:  853. 
Void  or  voidable.     21:  8.53. 
Collateral  attack.     21:854. 

Relief  in  equity.     21:854. 

Fraud  or  collusion.     21 :  854. 

Several   defendants.     21 :  855. 

Third  parties.     21 :  856. 

Laches,  negligence,  etc.     21 :  857. 

Foreign  and  sister  state  judgments.  21: 
857. 

Statutory  provisions.     21:  860. 

§  II.  Insanity  as  affecting  judgments. 

X'alidity  and  effect  of  judgments  against  in- 
sane persons.     39:  775. 
Generally.     39:775. 
As  to  purchasers.     39:  776. 
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What  degree  of  insanity  affects.     39:  777. 

Enforcement.     39:  778. 

Collateral  attack.     39:  779. 

When  relieved  against.     39:  780. 

Relief,  how  obtained.     39:  781. 

Effect  of  inquisition.     39:  783. 

§  12.  Effect  of  judgment  entered  against  a 

dead  person. 
Judgments  against  parties  dying  before  in- 
stitution of  suit.     49:  153. 
Judgments  on  confession.     49:  156. 
Void  judgments.     49:  158. 
Voidable  judgments.     49:  160. 
Where  death  occurs  at  certain  stages  of  the 
action.     49:  161. 
Before  issue  joined.     49:  162. 
Before  default  taken.     49:  162. 
After   default   taken,   but   before   final 

judgment.     49:  164. 
Before  interlocutory  order.     49:  164. 
Before  verdict,  report,  or  decision.     49: 

164. 
After  verdict.     49:  165. 
After  interlocutory  order.     49:  166. 
Judgment    by   relation   back   to   time   prior 

to  death.     49:  167. 
Death  of  party  pending  appeal.     49:  168. 
Judgments  in  rem.     49:  168. 
Classification  by  states  where  death  occurs 
after  suit  is  brought.    49: 
170. 
§  13.  What  matters  concluded. 
Matters  merely  collateral  to  issue.    11:  310.* 
Attacking,  for  lack  of  notice.     11:  308.* 
In  suit  to  abate  nuisance  as  bar  to  action 
for  damages  therefor.    58: 
735. 
Recovery  by  physician  as  bar  to  action  for 

malpractice.     45:  541. 
§  14.  Who  bound  by;  to  whom  available, 
in  general.     11:  308.* 

Against    corporations    conclusive    on    stock- 
holder.    2:  270.* 
Against    principal    as    binding    surety.      2: 

644.* 
Effect  of  judgment  against  executors  as  to 

heirs.     11:  310.* 
When    nonresident    partner   bound    by.      1: 

312.* 
Judgment   in    favor   of   employee   as   bar   to 
recovery  against  employer 
for  employee's  act   or  de- 
fault.    54:649. 
The    general    rule.     54:  649. 
identity  or  privity  as  to   parties.     54: 

050. 
Idf'iitity   of   issues.     54:  652. 
EfYect  of  action  beyond  or  without  au- 
thorily.     54:  654. 
§  15.  Conclusiveness  of  probate  as  res  judi- 
cata. 
Natiuo   (if  the  decvoo.     21:  GSO. 
.Tnrisdietional  conflu-ivcricss  of  decree.     21: 

r.si. 

ConcliisivcnesK.  i^piier;illy.     21:  CiS-J.. 
With   respoft  to  roal  c-tali'.      21:  tlS.3. 


FiiPi<   esfalilishod   hy  tli 
In   oiofttnciit.     21 :  1>K,. 
In  i'Ikiik  fi-y.      21  :  fiSG. 

\(.I  ice    of    Il|-...r.MM!illir?.       21 :    (W 

Under  state   statutes.      21:  GSO. 


df'crt''\      21 :  6S4. 


§  16.  Habeas  corpus  decree  as  to  custody  of 

infant  as  res  judicata. 
Doctrine  of  res  judicata  generally  applicable. 

67 :  783. 
Former  judgment  only  conclusive  upon  same 

state  of  facts.     67:  784. 
Conclusiveness  as  to   issues  involved.     67: 

787. 
Parties  or  persons  concluded.     67:  787. 
Foreign  judgment  as  res  judicata.     67:  788. 
Dismissal  of  writ  without  decision  or  preju- 
dice.    67:  788. 
§  17.  Collateral  attack. 

As  to  Jurisdiction  to  Grant  Decree  of  Di- 
vorce   upon    Constructive 
Service,  Generally,  see  Di- 
vorce, rx.  §  4. 
As  to  Collateral  Attack  upon  Decree  of  Di- 
vorce, see  Divorce,  IX.  §§ 
12-141/2. 
What  is.     11:  156.* 
Presumptions    in    favor    of   judgment.     11: 

159;*  12:  575.* 
Entry  or  record  necessary  to  prevent.     28: 

637. 
Right  of  judgment  creditor  to  question  va- 
lidity of  attacnment.    35: 
768. 
On  ground  of  insanity  of  party.     39:  779. 
Want  of  jurisdiction  as  a  ground  of.     11: 

160,*  308.* 
Right   to    inquire   into   jurisdictional   facts. 

12:  575.* 
Collateral  impeachment  of  findings  as  to 
jurisdictional  facts  on 
which  administration  of  a 
decedent's  estate  is  based. 
18:242. 
Impeachment  of,  for  errors  or  irregularities. 

11:  155.* 
Unauthorized    appearance    of    attorney    as 

ground   of.     21 :  854. 
Presumption  that  attorney  appearing  in  ac- 
tion has  full  authority  to 
do  so.     21 :  848. 
Fraud  as  a  ground  of.     11:  160.* 
§  18.  —  By  alleged  fraudulent  grantee  from 

judgment  debtor. 
The  judgment  considered  as  evidence.     67: 
590. 
As    prima    facie    evidence   of   the   debt. 

67:  590. 
What  must,  or  may,  be  produced.     67: 
592. 
Conclusive  effect  of  the  judgment.     67:  593. 
Generally.     67:  593. 
Effect   of  the  time   of  the  conveyance. 

67 :  .595. 
As   to  defenses   to  the  original   action. 
67 :  597. 
Defense  by  way  of  denial  general- 
ly.    07:597. 
Statute  of  limitations.     67:  598. 
Minority.     67:  598. 
Set-off.'  67:  598. 
Bankruptcy.     67:  599. 
l-'stoppcl.     67 :  599. 
Payment.      07:599. 
Fraud  in  the  transaction.     67:  600. 
Forgerv.     67:  601. 


JUDGMENT,  VIII.  (Ed.  Notes.) 


1S67 


Illegal  transaction.     67:  601. 
Usury.     67:601. 
Sunday  law.     67:  602. 
Immoral      consideration.      67 : 
602. 
Failure  of  consideration.     67 :  603. 
Lack  of  jurisdiction.     67:  603. 
Attack  for  fraud  or  collusion.     67:  605. 
Fraud.     67:  605. 
Collusion.     67:607. 
Attack   for  irregularity.     67:  608. 
Unintentional  default  in  the  original  ac- 
tion.    67:  609. 
Attack    for   matters    arising   since    the 
judgment.     67 :  609. 
Dormancy.     67 :  609. 
Waiver  or  estoppel.     67:  609. 
Satisfaction.     67:610. 
Intervening  judgment  in  favor  of  a 

stranger.     67 :  610. 
Intervening  bankruptcy.     67:  610. 
Pendency  of  other  proceedings.   67: 
610. 
Status  of  the  grantee  as  affecting  his  right 
to    attack    the    judgment. 
67:  610. 
How  the   objection  to  the  judgment   must 

be  made.     67:  611. 
The  8uflSciency  of  the  judgment  pleaded,  to 
support    the    action.     67: 
611. 
Generally.     67:611. 
Tort  claims.     67:  613. 
§  19.  —  Decision      against      constitutional 

right. 
Denial  of  due  process  of  law  or  other  consti- 
tutional   right    of    proce- 
dure.    39:  449. 
In  general.     39:  449. 
Habeas  corpus  cases.     39:  450. 
Conviction    for    violating    unconstitutional 
statute  or  ordinance.     39: 
454. 
Judgment  on  unconstitutional  contract.     39: 

457. 
Other  cases.     39 :  458. 

c.  The  lien. 

§  20.  Generally. 

Effect  of  judgment  as  lien.     17:  345. 

Entry  or  record  necessary  to  make  judgment 
effective  as  a  lien.  28: 
632. 

Extent    of.     7:  232.* 

Effect  on  homestead  right;  subject  to  home- 
stead right.     11:  705.* 

Effect  upon  existing  judgment  lien  of  pro- 
ceedings to  renew,  revive, 
or  extend  the  judgment. 
53:  702. 

Effect  on,  of  deed  in  partition.     57:  340. 

Superiority  of  lien  of  local  assessment.  35: 
372. 

Index  as  part  of  record.     14:  393. 

Of  judgment  for  violation  of  liquor  law. 
7:  298.* 

§  21.  Priority  of,  as  to  unrecorded  convey- 
ance. 

In  absence  of  express  statutory  definition. 
16:  668. 

Priority  of  judgment  bv  virtue  of  statutes. 
IC:  668. 


EflFect  of  notice  on  rank  of  lien  of  judgment. 
16:  670. 

Priority  of  right  of  purchaser  at  sale  under 
judgment.    16:  671. 

When  judgment  creditor  purchases  at  sale. 
16:  671. 

EflFect  of  notice  to  purchaser  at  judgment 
sale.    16:  672. 

§  22.  Priority    of,    over    conveyance    made 
after  beginning  of  term. 

English  rule.    38:  243. 

American  comments  on  English  rule.  38: 
245. 

States  in  which  the  judgment  relates  back. 
38:  246. 

General  American  rule.    38:  247. 

Judgment  with  stay  of  execution.    38:  250. 

Special  cases.     38:  250. 

§  23.  Priority  of,  on  after-acquired  property. 

Enumeration  of  the  different  rules.  42:  209. 

Rule  that  liens  attach  equally.    42:  210. 

Rule  that  original  priority  is  retained.  42: 
212. 

Rule  that  lien  does  not  attach.     42:  212. 

§  24.  Continuing  lien  of  judgment  opened 
or  set  aside  to  permit  a  defense. 

Distinction  between  opening  and  setting 
aside  or  vacating  judg- 
ment.   41 :  222. 

Power  to  continue  lien  on  opening  judg- 
ment.   41 :  223. 

The  Pennsylvania  and  Ohio  rules.    41 :  225. 

EflTeet  of  continuance  of  lien.     41:  225. 

The  second  or  final  judgment.     41 :  226. 

The  final  enforcement  or  collection.  41:  227. 

§  25.  Of  judgment  of  Federal  court. 

Similarity  of  liens  of  Federal  judgments, 
to  those  of  judgments  in 
state  courts.    47:  469. 

Derivation  of  liens.    47:  470. 

Territorial  extent  of  lien.    47:  473. 
Generally.    47:473. 

As  limited  by  state  recording  acts.  47: 
475. 

Time  of  attaching.    47 :  478. 

Statutes  of  limitations.     47:  478. 

Suspending  the  lien.     47:  479. 

Judgments  rendered  in  another  sitate.  47: 
479. 

Priority  of  judgment  in  favor  of  United 
States.    47:479. 

Decree  in  admiralty.    47:  480. 

d.  Foreign  judgments. 

§  26.  Generally. 

As  to  Decrees  of  Divorce  Granted  in  Other 
States  or  Countries,  see 
Divorce,  IX.  §§  4-6V2. 

Application  and  effect  of  Jtull  faith  and  cred- 
it provision  of  Federal 
Constitution,  generally.  4: 
131;*  7:  578;*  12:  574.* 

Decision  under  full  faith  and  credit  provi- 
sion as  a  Federal  question. 
62:  529. 

Consideration  by  Federal  Supreme  Court  of 
questions  relating  to  full 
faith  and  credit  provision 
in  reviewinp:  iudgment  of 
state  court.     63:  580. 
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How  pleaded.    4:685.* 

Law  governing  right  to  interest  on  foreign 

judgment.    56:  309. 
Effect  of  foreign  judgment  as  to  custody  of 
infant  as  res  judicata.  67: 
788. 
Attack  on  foreign  judgment  on  ground  that 
appearance      of     attorney 
unauthorized.     21:  857. 
§  27.  Conclusiveness  of  decree  rendered  in 

foreign  country. 
Foreign    judgments    in   rem.     20:  668;    32: 
236. 
Sentences  of  courts  of  admiralty.     20: 
668. 
In  actions  on  policies  of  marine  in- 
surance.   20:  669. 
The    conclusiveness    extends    to    those 
matters    only    which    are 
expressly  decided.  20:  670. 
The  sent-ence  must  be  clear  and  with- 
out ambiguity.    20:  670. 
The  decree  may  be  impeached  for  want 

of    jurisdiction     20:  671. 
Can  fraud  be  shown.    20:  673. 
Foreign  probate  decrees.     20:  673- 
Foreign    adjudications    in    bankruptcv. 
20:  673. 
Judgments  in  personam.    20:  674. 

The  judgment  must  be   final.     20:677. 
The  foreign  court  must  have  had  juris- 
diction.    20:  677. 
Judgments     rendered     in     the     foreign 
country    against    nonresi- 
dents.    20:  678. 
Fraud   will    destroy    the   effect    of    the 

judgment.    20:  679. 
Mistake  of  English  law.     20:  680. 
Where    the   proceedings   in   the   foreign 
court    are   summary.     20: 
680. 
Local  laws  will  not  be  given  extrater- 
ritorial   force.      20:  680. 
Foreign  judgment   does   not   merge  the 
cause  of  action.     20:  681. 
■Tudgments  of  the  courts  of  the  Confederate 

states.     20:  681. 
§  28.  Effect  of  probate  of  will  in  another 

state. 
As  to  personal  property.    48:  131. 
Wills  of  real  estate.     48:  133. 
Presumption.     48:  136. 
As  to  full  faith  and  credit.     48:  136. 
ronclusiveiie>3  of  iler-ree  of  probate  from  an- 
other state.     48:  137. 
Generally.     48:  137. 
After  filing  fur  record.     48:  141. 
!'la.~?ifieatinn  hy  i-tates.     48:  142. 
§  29.  Against  executor  or  administrator. 
The  general  rule.     27:  101. 
In  proeoedii)'_;'s  coiniiioncoil  in  defojent's  life- 
time.    27:  in.^. 
rtoasons  f^r  t!n'  v\\\(-.     27:  I'n;. 
The  effect  of  tli--  I'niin,!  Sint,-  Con  .-til  11 1  ion 
iMi-l    arl    i>\    r'ii!-!-(-'-.s.      27  : 
10^. 

Hiiw  afrff-tfl   hy   -la-i-  .-lamti'.  27:  lO'.t. 

As     ovidulP'"     of     iiiiIi'!iii'.;i..-~.  2:  :    1  1  I. 
'  ;\.-c|.t  inn-    ! .,    1  h..    'j:,-\\,-v.\  1    I  ;iic.      J.'  :  112. 
■  .:!L''li.-li    dv(ji.-:iuns.      27:   iiU. 


e.  Pasnment;  assignment;  set-off. 

§  30.  Generally. 

Payment  by  volunteer.    23:  130. 

Presumption  of  payment  from  lapse  of  time. 
10:  454.» 

Extinction  of  judgments  against  principals 
by  sureties'  payment.  68: 
513. 

Suit  by  assignee  of.     12:682.* 

Opening,  setting  aside,  and  vacating  decrees 
obtained  by  publication. 
19:  817. 

Set-off  against  judgment  in  hands  of  as- 
signee.   23:  335. 

Right  of  set-off  by  judgment  debtor  against 
judgment  creditor  as  af- 
fecting fraudulent  grantee 
of  former.     67 :  598. 

Right  to  set  off  judgment  for  penalty 
against  national  bank  tak- 
ing usurious  interest.  56: 
700. 

f.  Enforcement 

§31.  Generally. 

As  to  Execution,  see  Execution,  III. 

As  to  Injunction  against  Judgments,  see  In- 
junction, IV.  §§  20-32. 

Entry  or  record  necessary  for  the  purpose 
of  enforcing  .  judgment. 
28:  633. 

Action  upon  judgment.     2:  830.* 

Who  is  real  party  in  interest  by  whom  ac- 
tion on  judgment  must  be 
brought.     64:  608. 

Conflict  of  laws  as  to  limitations  of  ac- 
tions on.    48:  632. 

Enforcement  of  judgment  against  munici- 
pality for  property  de- 
stroyed by  mob.     24:  602. 

Necessity  of  notice  of  default  to  bind  guar- 
antor of  judgment.  20: 
259. 

How  decree  for  specific  performance  of  con- 
tract for  sale  of  land  in 
another  state,  enforced. 
1:  79.* 

Effect  of  death  of  one  of  the  parties  after, 
upon  remedy  by  execu- 
tion.    61:353. 

Exhausting  remedies  at  laws  as  a  condition 
of  right  of  judgment  cred- 
itor to  procure  a  receiver- 
ship.    33:  546. 

EIFect  of  levy  under  void  or  voidable  judg- 
ment.    55:  280. 

Right  to  set  up  judgment  in  other  court  by 
amendment  or  supplemen- 
tal complaint  in  pending 
action.     49:  285. 

Injunction  in  favor  of  judgment  creditors 
against  sale  under  other 
process.     30:  127. 

Dormancy  of,  as  ground  for  injunction 
against  execution.  30: 
142. 

Iviglit  of  national  bank  to  interest  on  judg 
ment.     56:  682. 
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Equitable  remedy  to  subject  choses  in  action 
to  judgment  after  return 
of  no  property  found.  63: 
673. 

Provability  of  judgments  in  bankruptcy. 
54:  369. 

§  32.  Right  of  surety  who  has  paid  judg- 
ment to  enforce  it. 

At  law.     16:  115. 

In  equity.     16:  117. 

Under  statutes.     16:  118. 

g.  Relief  from;   setting  aside. 

§  33.  Generally. 

Effect  of  Opening  or  Setting  Aside  a  Judg- 
ment upon  the  Lien,  see 
supra,  VIII.  §  24. 

As  to  Decree  of  Divorce,  see  Divorce,  IX.  §§ 
12-14%. 

Injunction  against  Judgment,  see  Injunc- 
tion, IV.  §§  20-32. 

Right  to  open  default  judgment  to  let  in 
defense  of  statute  of  lim> 
tations.     61 :  746. 

Relief  from,  when  rendered  on  publication 
of  process.     16:  361. 

Assignment  of  right  to  set  aside.     15:  813. 

Right  of  distributee  who  had  no  notice  and 
did  not  appear,  to  have 
decree  of  accounting 
opered.    63:98. 

Relief  from  judgment  on  unauthorized  ap- 
pearance of  attorney.  9: 
845.* 

Relief  against  judgment  rendered  agains.t 
insane  person.    39:  780. 

§  34.  Who  may  have  judgment  against  othei 
parties  set  aside. 

Decrees  of  divorce.     54:  758. 

Judgments   on    confession.     54:  758. 

Matters  of  administration,  probate,  heirs, 
guardian.     54:  761. 

Assignment  for  creditors.     54:  762. 

Garnishment.     54:  763. 

Foreclosure  of  mortgage.     54:  763. 

Judgments  against  partners.     54:  763. 

Judgments  against  corporations.     54:  763. 

For  death  of  party.    54:  764. 

For  usury.     54:  765. 

Application  by  surety  or  guarantor.  54: 
765. 

Application  by  party  claiming  property  af- 
fected.   54:  766. 

Application  by  creditors  seeking  relief.  54: 
768. 

Application  by  other  persons.    54:  768. 


JUDGMENT    ROLL. 


What   Constitutes,    see    Ap]>eal    and    Error. 
207. 


JUDICIAL  DISTRICTS. 

•Tndifial   Xni  icp  f)f.  see   FA'iilenee,   42. 

Voir    on    Alxili-lniii'nt    of.    ^cc    Stnliitps.    19. 

St'c   iil-ii    \'cinii'.    17. 


JUDICLA.L  NOTICE. 

See  Evidence,  L 


JUDICIAL  POWER. 


Delegation  of,  see  Constitutional  Law,  I.  d, 

5. 
Encroachment   on,  see  Constitutional  Law, 

L  e,  2. 


JUDICIAL  SALE. 

L  The  Sale  Generally. 

a.  In  General. 

b.  What  may  be  Sold. 

c.  Who  Bound  by. 

II.  Effect;  Validity;  Deed. 

a.  In  General. 

b.  The  Deed. 

III.  Purchasers  and  Their  Rights  and  Du- 
ties. 

a.  In  General. 

b.  Title  Acquired. 

IV.  Confirmation;  Setting  Aside. 

V.  Redemption. 

VI.  Distribution  and  Control  of  Proceeds. 
Vn.  Editorial  Notes. 

Of  Increase  of  Animals,  see  Animals,  1. 

Of  Part  of  Cemetery,  see  Cemeteries,  13. 

Of  Infant's  Estate,  see  Infants,  II. 

C  Land  Held  in  Trust  for  Life  Tenant,  see 
Life  Tenants.  9,  10. 

Foreclosure  of  Mortgage,  see  Mortgage,  VT. 

On  Partition,  see  Partition,  11.  d. 

For  Taxes,  see  Taxes,  III.  e. 

Sale  by  Personal  Representatives,  see  Exec- 
utors and  Administrators,  II.  a,  2. 

By  Receiver,  see  Receivers,  67,  68. 

By  Trustee,  see  Trusts,  139-146,  160-165. 

Adverse  Possession,  see  Adverse  Possession, 
27. 

Exclusiveness  of  Jurisdiction  to  Order,  see 
Courts,  390. 

Injunction  against,  see  Injunction,  296-298. 

Judgment  for  Sale  of  Party  Wall,  see  Judg- 
ment, 61. 

Levy  on  Ir'roceeds  of,  see  Levy  and  Seizure, 
37.^ 

Limitation  of  Action  on  Check  for  Pur- 
chase Price,  see  Limitation  of  Actions, 
185. 

Reversioners  and  Reniaindernien  as  Parties 
to,  see   Parties.   185. 

Liability  for  False  Representations  by  Dep- 
uty Sheriff  Making,  see  Sheriff,  4. 

Right  of  Town  to  Purchase  at,  see  Towns, 
7. 

Qiiostion  for  Jnrv  as  to  Bona  Fides,  see 
Trial.  20']. 

I'Aoniption  of  Xonresident  from  Service, 
Pondin<r.  see  Writ  and  Process.  76. 

Sno  al.=o  Amotion. 
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L  The  Sale  Generally. 
a.  In    General. 

Validity  of  Contract  as  to  Bid  at,  see  Con- 
tracts, 426-^28. 

Postponement  of,  see  Levy  and  Seizure,  67. 

On  Foreclosure  of  Mortgage,  see  Mortgage, 
VI.  g. 

For  Editorial  Notes,  see  infra,  VII.  §§  1,  3. 

1.  A  sale  by  a  master  in  chancery,  or 
other  person  authorized  to  execute  the  de- 
crees in  chancery,  is  not  a  "sale"  in  the 
legal  sense,  until  confirmation.  Hart  v. 
Burch,  130  111.  426,  ^  N.  E.  831,  6:  371 

2.  An  officer  at  a  sale  on  execution  con- 
ducted by  himself  cannot  act  as  the  agent, 
with  full  discretionary  power,  of  an  absent 
person  in  the  purchase  of  the  property.  Cas- 
well V.  Jones,  65  Vt.  457,  26  Atl.  529, 

20:  503 

3.  The  holder  of  a  senior  judgment  can- 
not forbid  a  sale  of  the  debtor's  property 
under  an  execution  issued  upon  a  junior 
judgment  against  the  same  debtor.  Bern- 
hardt V.  Brown,  118  N.  C.  700,  24  S.  E.  527, 
715,  119  N.  C.  506,  26  S.  E.  162,  36:  402 

b.  What  may  be   Sold. 

Goods  in  Hands  of  Factor,  see  Factors,  5. 
What   May    be   Levied    on,    see   Levy    and 

Seizure,  I. 
Sew  also  Levy  and  Seizure,  1. 
For  Editorial  Notes,  see  infra,  VII.  §  2. 

Railroad  property. 

On  Mortgage  Foreclosure,  see  Mortgage,  170. 

For    Street    Improvement    Assessment,    see 

Public  Improvements,  115,  211,  214. 
See  also  Levy  and  Seizure,  16,  27. 

4.  A  section  of  a  railroad  cannot  be  sold 
under  a  decree  of  court,  separate  from  the 
franchises,  for  the  purpose  of  enforcing  a 
contractor's  lien.  Connor  v.  Tennessee  C.  R. 
Co.  48  C.  C.  A.  730,   109  Fed.  93L     54:  687 

5.  An  order  directing  a  railroad  to  be  sold 
as  an  entirety,  together  with  all  its  fran- 
chises, privileges,  etc.,  on  the  foreclosure 
of  a  lien  given  by  statute,  which  makes  no 
express  provision  as  to  the  mode  of  its  en- 
forcement, is  in  excesi^  of  the  power  of  the 
court.  In  such  a  case  the  lien  affords  the 
basis  for  the  exercise,  by  the  court  of  chan- 
cery, of  its  tlexible  jurisdiction  to  coerce 
pavment  of  the  debts.  Louisville,  N.  A.  & 
r.  "K.  Co.  v.  Boney,  117  Ind.  501.  20  N.  E. 
432,  3:  435 
In  equity. 

For  Editorial  Notes,  see  infra.  Vll.  §  2. 

6.  The  tostatiir's  intention  that  real  es- 
tate should  not  be  alienated  will  not  prevent 
a  court  of  equity  from  orderincr  its  sale  if 
neppssary  to  preserve  the  benofit  of  it  to 
the  lioiK'fu-iarv.  Gavin  v.  Curtin.  171  TIL 
f))0.  40  X.  E.  .523.  40:  ::C, 

7.  Land  left  to  a  life  tenant  and  rein:iiii- 
dermaii  ni.iy  be  «o]d  In*  a  court  of  eriuity  if 
it  is  neee- «:!ry  fo  prevent  it?  l'-'~  tlii'niiL;]! 
inabilitv  <^f  ^ho  Vtu-^  tenant   to  pav  thr  tnxo-. 

Id. 


8.  The  entire  property  of  a  trust  estate 
may  be  laid  hold  of  and  administered  by  a 
court  of  equity  so  as  to  protect  the  inter- 
ests in  remainder  of  infants  or  persons  un- 
known who  are  likely  to  be  interested  in  it 
against  the  danger  of  destruction  by  tkx 
and  other  liens,  when  the  matter  is  brought 
before  the  court  in  a  proceeding  instituted 
by  the  life  tenant  to  obtain  authority  to 
sell  a  part  of  the  property,  although  the 
primary  object  of  the  proceeding  was  to 
get  an  adjudication  as  to  the  power  to 
authorize  a  sale  which  should  bar  possible 
remaindermen,  and  all  the  counsel  repre- 
senting the  different  parties  attempt  to  lim- 
it the  investigation  to  a  part  of  the  prop- 
erty. Ruggles  v.  Tyson,  104  Wis.  500,  79 
N.  W.  766,  81  N.  W.  367,  48:  809 

c.  Who  Bound  by. 

For  Editorial  Notes,  see  infra,  Vn.  §  1. 

9.  The  owners  in  being  of  real  estate 
stand  not  only  for  themselves,  but  for  all 
that  may  come  after  them,  for  all  the  pur- 
poses of  litigation  affecting  the  jurisdic- 
tion of  the  court  to  deal  with  the  whole 
title.  Ruggles  v.  Tyson,  104  Wis.  500,  79 
N.  W.  766,  81  N.  W.  367,  48:  809 

10.  Possible  afterborn  children  will  be 
bound  by  a  decree  directing  its  sale  to  pre- 
serve the  interest  of  remaindermen  under  a 
devise  of  land  from  loss  for  nonpayment  of 
taxes,  where  the  parties  in  being  and  before 
the  court  have  the  same  incentive  to  accom- 
plish the  same  purpose  as  would  move  and 
possess  the  parties  not  in  esse  if  they  were 
in  being.  Gavin  v.  Curtin,  171  111.  640,  49 
N.  E.  523,  40:  776 


n.  Effect;    Validity;    Deed- 

a.  In    General. 

Agreement  not  to  Bid  at,  see  Auction,  5,  6. 
For  Editorial  Notes,  see  infra,  VII.  §  1. 

Effect. 

Validating    Void    Sale,    see    Constitutional 

Law,  131. 
As   Bar  to   Action  for  Value   of   Improve- 
ments, see  Contracts,  837. 
Title  Acquired  by  Cotenant  Purchasing,  see 

Cotenancy,  33-37. 
Effect  on  Dower,  see  Dower,  28-43,  74. 
Of  Land  Previously  Conveyed  in  Fraud  of 
Creditors,  see  Fraudulent  Conveyances, 
55.  56. 
Devesting  of  Tax  Lien  by,  see  Taxes,  546. 

1 1 .  The  sale  on  execution  of  attached 
property  which  is  in  the  custody  of  the 
court  will  not  make  the  creditor  accounta- 
ble in  reduction  of  the  debt,  for  more  than 
the  net  proceeds,  although  the  property 
lirinfrs  less  than  its  fair  market  value. 
Ward  v.  Connecticut  Pipe  Mfg.  Co.  71  Conn, 
Dir,.    11    Atl.   1057,  42:  706 

1.:.  A  I!  e\-eeution  sale  upon  a  judgment 
leeovered  by  a  holder  of  a  portion  of  a 
series  of  railroad  tru^t  mortgage  bonds  will 
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not  convey  a  title  to  the  property,  rights, 
and  franchises  of  the  railroad  company,  cov- 
erea  by  the  trust  mortgage,  freed  from  the 
encumbrance  of  such  mortgage.  Com.  ex  rel. 
Attorney  General  v.  Susquehanna  &  D.  R. 
R.  Co.  122  Pa.  306,  16  Atl.  448,  1 :  225 

13.  A  tax  lien  cannot  be  devested  by  a 
judicial  sale  of  property  free  from  liens  by 
order  of  the  court  in  an  action  to  which 
the  state  is  not  a  party  so  as  to  compel  the 
state  to  look  to  the  proceeds  of  the  sale 
rather  than  the  property  itself  for  pay- 
ment of  the  taxes.  Bloxham  v.  Consumers' 
E.  L.  &  Street  R.  Co.  36  Fla.  519,  18  So.  444, 

29:  507 

14.  The  right  to  the  possession  of  rents, 
profits,  and  usufruct  of  real  state  sold  on 
execution,  remains  in  the  debtor  until  final 
confirmation  of  the  sale.  Yeazel  v.  Ein- 
spahr,  40  Neb.  432,  58  N.  W.  1020,    24:  449 

15.  Until  final  confirmation  of  a  sale  of 
real  property  on  execution,  the  legal  title  of 
the  execution  debtor  is  not  devested,  al- 
though on  confirmation  the  title  of  the  pur- 
chaser relates  back  to  the  time  the 
judgment  became  a  lien,  except  as  aflfected 
by  subsequent  tax  liens.  Id. 
Attack  on  validity. 

Estoppel   to  Attack,   see  Estoppel,   174. 
By  Fraudulent  Grantee  of  Judgment  Debt- 
or,  see  Fraudulent  Conveyances,  28. 
Sale  on  Partition,  see  Partition,  28. 

16.  The  attorney  for  plaintiff  in  the  writ 
may  purchase  at  an  execution  sale,  with 
the  con^sent  of  his  client;  and  such  purchase 
cannot  be  attacked  by  an  execution  defend- 
ant unless  the  fairness  of  the  transaction 
is  impeached.  Douglass  v.  Blount,  95  Tex. 
369,  67   S.  W.  484,  58:  699 

17.  A  sale  of  real  es'tate  upon  a  judgment 
regularly  entered  in  proceedings  in  rem 
against  a  defendant  who,  dehors  the  record 
only,  is  sho\vn  to  have  been  a  married 
woman,  cannot  be  collaterally  attacked; 
and  it  isi  immaterial  that  the  coverture  ap- 
peared on  the  deed  under  which  the  own- 
er derived  title.  Schryock  v.  Buckman,  121 
Pa.    248,    15    Atl.    480,  1 :  533 

b.  The  Deed. 

Sufficiency  of  SheriflF's  Signature,  see  Deeds, 

4. 
Construing  Together  Deeds  made  on  Same 

Day.  see  Deeds,  38. 
•On  Foreclosure,  see  Mortgage,  192. 
See  also  infra,  23,  29. 

18.  The  return  of  a  levy  is  not  essential 
to  the  validity  of  a  sheriff's  deed  to  the  pur- 
chaser at  execution  sale.  Lewis  v.  Wat- 
son, 98  Ala.  479,  13  So.  570,  22:  297 

19.  A  sheriff's  deed  on  the  sale  of  lands 
under  an  execution  takes  effect  as  an  actual 
conveyance  from  the  date  of  the  sale,  and 
not  from  the  date  of  the  execution  and  de- 
liverv  of  the  deed.  ^lorse  v.  ITacken^ai-k 
Sav.'Bank  fN.  .1.  Err.  &  App. )  47  N.  J. 
Fx].  279,  '20   Atl.   961,  12:  62 


III.  Purchasers  and  Their  Rights  and  Du- 
ties. 

a.  In    GeneraL 

Right  to  Have  Title  Quieted,  see  Cloud  on 
Title,  5. 

Rights  of  Purchaser  of  Corporate  Stock,  see 
Corporations,  418. 

Right  to  Growing  Crops,  see  Crops,  11,  12. 

Right  to  Enforce  Covenant,  see  Covenant, 
80,  81. 

Right  to  Redeem  from  Mortgage  Foreclos- 
ure, see  Mortgage,  221,  230,  231. 

Right  to  Intervene  in  Suit  to  Foreclose 
Lien,  see  Parties,  212. 

Right  of  Set-OflF,  see  Set-Oflf  and  Counter- 
claim, 2,  31,  42. 

Right  of  Purchaser  at  Tax  Sale,  see  Taxes, 
m.  e. 

Liability  of  Purchaser  of  Corporate  Stock, 
see  Corporations,  567,  568. 

Liability  for  Injury  by  Defective  Coal  Hole, 
see  Indemnity,  4. 

Liability  of  Purchaser  of  Railroad  to  Cred- 
itors, see  Receivers,  69,  70. 

Due  Process  in  Protecting  Purchaser,  see 
Constitutional  Law,  648. 

Equity  Jurisdiction  in  Behalf  of  Purchaser, 
see  Equity,  47. 

Estoppel  of  Purchaser,  see  Estoppel,  246, 
288,  291. 

Purchaser  of  Distributee's  Interest,  see  Ex- 
ecutors and  Administrators,  195. 

In  Case  of  Fraudulent  Statement  by  Auc- 
tioneer, see  Fraud  and  Deceit,  47. 

Running  of  Limitations  in  Favor  of  Pur- 
chaser, see  Limitation  of  Actions,  136; 

Effect  of  Pending  Suit  for  Divorce,  see  Lis 
Pendens,  15. 

On  Mortgage  Foreclosure,  see  Mortgage,  VI. 
g,  4. 

Purchaser  at  Receiver's  Sale,  see  Receivers, 
110.. 

Effect  of  Notice  Before  Sale  of  Claim 
against  Property,  see  Notice,  8. 

Judgment  Debtor's  Right  of  Action  against 
Purchaser,  see  Parties,  15. 

On  Sale  to  Enforce  Local  Assessment,  see 
Public  Improvements,  212-214. 

See  also  supra,  14-16. 

For  Editorial  Notes,  see  infra,  VII.  §§  1,  3, 
4. 

20.  A  purchaser  at  a  judicial  sale  is  con- 
clusively held  to  have  notice  of  all  facts 
touching  the  rights  of  others  in  the  prop- 
erty sold,  if  disclosed  by  the  record  of  the 
case.  Williamson  v.  Jones,  43  W.  Va.  562, 
27  S.  E.  411,  38:  694 

21.  A  purchaser  at  chancery  sale  of  the 
unexpired  term  of  a  leasehold  is  not  charge- 
able with  the  contract  rental  of  the  orijrinal 
lease  for  the  balance  of  the  term.  Trades- 
man Pub.  Co.  v.  Knoxville  Car-Wheel  Go.  95 
Tenn.  634,  32  S,  W.  1097,  31:  593 

22.  A  punhaser  under  a  junior  judgment 
may  insist  that  judpnients  imder  which  a 
]ii  inr  sale  of  the  delitor's  land  was  had  were 
void  if  there  was  no  service  of  process  in 
any   mode  proscribed  by  law,     Bernhardt  v. 
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Brown,  118  N.  C.  700,  24  S.  E.  527,  715,  119 
N.  C.  506,  26  S.  E.  162,  36:  402 

Where  title  is  defective. 

23.  A  purchaser  at  a  judicial  sale  who 
contracts  for  a  deed  on  a  day  fixed  is  en- 
titled to  a  deed,  under  a  decree,  which  will 
convey  an  unquestionable  title  on  the  day 
fixed,  and  should  not  be  subjected  to  fur- 
ther proceedings  to  perfect  title.  Toole  v. 
Toole,  112  N.  Y.  333,  19  N.  E.  682,      2:  465 

24.  An  undisclosed  gold  clause  in  a  mort- 
gage subject  to  which  real  estate  is  bought 
at  auction  is  not  a  defect  in  title  which  will 
enable  the  purchaser  to  withdraw  from  his 
contract;  nor  will  a  contract  be  implied  on 
the  part  of  the  vendor  that  no  such  clause 
existed,  a  breach  of  which  will  entitle  the 
purchaser  to  rescind  the  contract  and  recov- 
er his  deposit,  where  the  government  has 
pledged  its  faith  to  keep  all  its  funds  at 
par,  and  the  terms  of  the  mortgage  are  such 
that  there  is  no  probability  that  the  policy 
of  the  government  will  be  changed  before 
the  mortgage  becomes  due.  Blanck  v.  Sad- 
lier,  153  N.  Y.  551,  47  N.  E.  920,  40:  666 
On  failure  of  title. 

25.  In  the  absence  of  representations  as 
to  title,  made  at  a  sheriff's  sale  of  personal 
property  on  execution,  the  purchaser  Jias 
no  remedy  against  the  ofiicer  or  the  plain- 
tiffs in  the  execution  for  a  failure  of  title. 
Lewark  v.  Carter,  117  Ind.  206,  20  K  E. 
119,  3:  440 

26.  Representations  of  a  deputy  sheriff 
made  on  an  execution  sale,  asi  to  the  title 
of  the  property  sold,  cannot  make  the  plain- 
tiffs in  the  execution  liable  for  failure  of 
title,  unless  the  representations  were  made 
by  their  procurement.  Id. 
Protection  against  equities. 

27.  A  bona  fide  purchaser  at  sheriff's  sale, 
who  has  paid  the  purchase  money  without 
notice  of  an  equity,  Avill  be  protected 
against  the  same.  Johnson  v.  Equitable 
Securities  Co.  114  Ga.  604,  40  S.  E.  787. 

.56:  933 

28.  A  judgment  creditor  who  bids  at  his 
own  sale  and  as  the  effect  thereof  satisfies 
his  judgment  in  whole  or  in  part,  is  a  pur- 
chaser for  value  in  a  sense  which  entitles 
him  to  protection  against  a  trust  unknown 
to  him  resulting  in  favor  of  the  wife  of  the 
judgment  debtor  by  the  purchase  of  land  in 
the  name  of  the  latter  with  the  moneys  of 
the  former.  Rilev  v.  Martinelli.  97  Cal.  .575. 
32  Pac.  579.  '  21 :  33 
Compliance  with  bid;  relief  from. 

On  Foreclosure,  see  ;^[ortgagp.  103. 

See  also  snpra.  24. 

For  Editorial  Xolos.  sop  infra.  VIT.  §  3. 

29.  r!('r-oi])t  of  tlip  ofHfpr's  deed  is  not  a 
condition  to  lial)ilily  To  foniiily  with  a  l)id 
at  execution  sale  by  one  wlio  ha~  recoivod 
the  ofTir'er's  ccrtifir-ato  of  salo.  ^[r-liorin  v. 
Ambrose.  1.31  Cal.  (1^1.  C,?,  Taf.  10^1.  :,{■  272 

2na.  A  pin-rlia-iT  at  pxoi-iitinii  ^ale  can- 
not dofraf  ail  :i'-ti>^n  io  rniii|icl  liiiii  io  com- 
[jIv  with  lii-  I'iil.  'ill  tlio  '_;r"iiii(i  that  the 
-alo  wa~  not  wli.ill;,-  fcr  ra-li.  a^  roiiuiri'd 
iiV   =tatnfp.  Id. 

.30,   Thai    fhr    pr..p.Ti\     had    1h.,.ii    sold    at 


a  former  execution  sale  under  another  judg- 
ment will  not  absolve  a  purchaser  at  exe- 
cution  sale   from   complying  with  his  bid. 

Id. 

31.  A  suit  to  compel  a  purchaser  at  execu- 
tion sale  to  comply  with  his  bid  cannot  be 
defeated  because  the  statute,  upon  such 
failure,  requires  a  resale  of  the  property, 
making  the  purchaser  liable  for  the  costs 
and  deficiency,  where  he  induced  the  of- 
ficer to  forego  that  course,  gave  his  check 
for  the  balance,  and  received  and  retained 
a  certificate  of  sale.  Id. 

32.  A  court  order  annulling  a  judicial 
sale,  and  directing  a  resale  of  the  property, 
without  accepting  the  bid,  or  directing  any 
proceedings  against  the  bidder,  or  any  con- 
firmation of  the  sale,  relieves  him  from  all 
liability  upon  his  bid.  Cowper  v.  Weaver, 
119  Ky.  401,  84  S.  W.  323,  69:  33 

b.  Title  Acquired. 

By  Cotenant  Purchasing,  see  Cotenancy,  33- 

37. 
In  Action  to  Enforce  Mechanics'  Lien,  see 

Mechanics^  Liens,  108. 
On  Foreclosure,  see  Mortgage,  198-203. 
On  Partition,  see  Partition,  S59. 
For  Editorial  Notes,  see  infra,  VII.  §  3. 

33.  The  rule  of  caveat  emptor  applies  to 
a  purchaser  of  real  estate  at  a  judicial  sale 
thereof  on  execution;  and  the  conveyance 
thereof  has  the  eflfect  simply  of  a  quitclaim 
deed  from  the  execution  debtor.  Butler  v. 
Fitzgerald,  43  Neb.   192,  61   N.   W.  640, 

27:2.52 

34.  A  purchaser  of  real  estate  at  a  sale 
thereof  on  execution  acquires  thereby,  prior 
to  confirmation,  only  the  lien  which  the 
execution  creditor  had  on  such  land.  Yeazel 
V.  Einspahr,  40  Neb.  432,  58  N.  W.  1020. 

24:  449 

35.  A  judgment  creditor  who,  in  good 
faith,  buys  land  at  a  proper  execution  sale, 
on  his  own  valid  judgment,  does  not  take 
the  land  subject  to  prior  secret  equities. 
Pugh  V.  Highley,  152  Ind.  252,  53  N.  E.  171, 

44:  392 


rV.  Confirmation;  Setting  Aside. 

Setting  Aside  Sale  of  Minor's  Property, 
see  Infants.  99. 

Setting  Aside  Sale  of  Insane  Person's  Es- 
tate, see  .Judgment,  440. 

Setting  Aside  Foreclosure  Sale,  see  Mort- 
gage, VI.  g,  5. 

Limitation  of  Action  to  Set  Aside,  see  Lim- 
itation of  Actions,  198,  199. 

Enforcement  of  Agreement  Not  to  Object 
to  Confirmation,  see  Specific  Perform- 
nnfe.  21. 

For  Editorial  Notes,  see  infra,  VII.  §§  1,  4. 

:!G.  A  purchaser  at  a  trustee's  sale  under 
autliority  of  a  decree  which  the  court  had 
no  jurisdiction  to  pass  may  successfully 
rely   on   such  want  of  jurisdiction  to  avoid 
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the  sale.     Ball  v.  Safe  Deposit  &  T.  Ck).  02 
Md.  503,  48  Atl.  loo,  52:  403 

37.  Fraud  in  joining  parties  to  a  petition 
and  having  them  represented  by  an  attor- 
ney, without  their  knowledge,  will  not  give 
them  any  right  to  set  aside  a  sale  of  their 
land  under  execution  for  costs  of  the  pro- 
ceeding, though  made  without  any  notice 
to  them  and  for  a  nominal  price,  where  the 
purchaser  had  no  notice  of  the  fraud.  Wil- 
liams V.  Johnson,  112  N.  C.  424,  17  S.  E. 
496,  21 :  848 

38.  A  sheriflf's  sale  for  $250,  of  property 
worth  from  $40,000  to  $50,000,  under  a  de- 
scription so  misleading  that  the  sherifT  did 
not  know  what  property  he  was  selling,  on 
account  of  which  he  failed  to  give  notice  ac- 
cording to  his  custom  to  mortgagees,  who 
had  paid  off  or  compromised  other  liens  on 
the  property  and  supposed  that  all  were 
thus  satisfied, — may  be  set  aside  on  the  ap- 
plication of  such  mortgagees  although  the 
owner  of  the  fee  of  the  property,  who  is 
insolvent,  does  not  complain.  Rogers  &  B. 
Hardware  Co.  v.  Cleveland  Bldg.  Co.  132  Mo. 
442,  34  S.  W.  57,  31 :  335 

39.  The  prevention  of  bidding  at  a  mas- 
ter's sale  on  foreclosure,  by  the  mortgagor's 
announcement  of  an  intention  to  bid  for 
herself,  and  of  the  fact  that  she  is  a  widow 
dependent  on  the  land  for  support,  will  re- 
quire the  sale  to  be  set  aside,  although  there 
is  no  misrepresentation  or  concealment  of 
facts.  Herndon  v.  Gibson,  38  S.  C.  357,  17 
S.  E.  145,  20:  545 


V.  Redemption. 

From  Sale  of  Corporate  Assets,  see  Corpora- 
tions, 689. 

From  Foreclosure  Sale,  see  Mortgage.  VII. 

From  Tax  Sale,  see  Taxes,  III.  f. 

Effect  of  Discharge  of  Debtor  in  Bankruptcy 
on  Right  of,  see  Bankruptcy,  49. 

Constitutionality  of  Extension  of,  see  Con- 
stitutional Law,  157. 

Estoppel  as  to,  see  Estoppel,  134. 

Effect  of  Sunday  on  Time  to  Redeem,  see 
Time.  21. 

40.  The  statutory  right  of  redemption 
from  an  execution  sale  cannot  be  success- 
fully asserted  without  substantially  com- 
plying with  the  statutory  requirements. 
Robertson  v.  Vancleave,  129  Ind.  217,  231,  26 
N.  E.  899,  15:  68 

41.  No  exception  can  be  made  from  the 
right,  under  111.  Rev.  Stat.  chap.  77,  §  16, 
of  redemption  from  sale  under  execution, 
decree,  etc.,  in  case  of  the  sale,  on  a  credi- 
tors' bill,  of  both  the  real  and  personal 
property  of  an  insolvent  mining  corpora- 
tion; at  least  where  the  severance  of  the 
personal  property  from  the  real  estate  will 
not  materially  impair  its  value  or  useful- 
ness, although  the  property  is  more  avail- 
able and  valuable  when  in  combination, 
and  although  a  large  expense  will  be  nec- 
essary to  keep  the  mines  from  deterioration 
during  the   period   of  redemption,   when  no 
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one  can  be  permitted  to  operate  them. 
Locey  Coal  Mines  v.  Chicago,  W.  &  V,  Coal 
Co.  131  111.  9,  22  N.  E.  503,  8:  598 

42.  A  court  by  requiring  conveyance  to  its 
receiver  in  a  creditor's  bill  of  real  property 
which  might  have  been  seized  and  sold  on 
an  execution  at  law,  cannot  thereby  take  it 
out  of  the  operation  of  the  statute  in  re- 
lation to  redemption.  Id. 


VI.  Distribution   and  Control    of   Proceeds. 

Right    of    Action    against    Officer    Taking 
Check  for  Excess,  see  Parties,  86. 

43.  The  net  proceeds  of  goods  sold  under 
a  valid  attachment  for  which  credit  must 
be  given  on  the  attachment  debt  cannot  be 
reduced  by  any  fees  or  costs  of  another  and 
invalid  attachment  on  goods  for  which  the 
creditor  is  required  to  account.  Ward  v. 
Connecticut  Pipe  Mfg.  Co.  71  Conn.  345,  41 
Atl.  1057,  42:  706 

44.  The  useless  ceremony  of  handing 
money  to  the  sheriff  and  then  receiving  it 
back  from  him,  where  the  judgment  creditor 
purchases  land  at  a  sale  on  execution,  is  not 
necessary,  but  the  amount  of  the  bid  may 
be  credited  upon  the  execution.  Robertson 
V.  Vancleave,  129  Ind.  217,  231,  26  N.  E. 
899,  15:  68 


VII,  Editorial  Notes. 

§  I.  Generally. 

When  sheriff  may  act  by  deputy.     3:  440.* 

Place  of.    33:92. 

Right   to   withdraw  property   after   it   has 

been    offered.      57:  789. 
Existence  of  implied  warranty  of  title  or 

quality.     3:  440.* 
Effect  of  misrepresentation  to  purchasers  by 

sheriff.     18:  88. 
Under  proceedings  to  enforce  mortgage  for 

part  of  mortgage  debt.  37 : 

751. 
Injunction  against  execution  sales  or  other 

sales  under  final  process. 

30:  98. 
Injunction   against   judgment   for   purchase 

money  under  court  sales. 

31 :  755, 
Right  of  officer  conducting  a  sale  to  make 

bids.     20:  503. 
Purchase  by  tenant  at  judicial  sale  during 

tenancy.     53:  937. 
Estoppel  of  widow  to  claim  dower  by  her 

silence  at  sale  of  property. 

1 :  524.* 
What  interest  of  debtor  passes.     3:  441.* 
Title  procured  on  sale  under  execution.     3: 

440.* 
Right    of    purchaser    on    execution    to    set 

aside    fraudulent    convey- 
ance.     15:  784. 
Nature  of  the  title  or  estate  of  the  holder 

of     a     sheriff's     certificate 

before    obtaining    a    deed, 

15:  68. 
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Distinction    between    "title"    and    "es- 
tate."    15:  68. 
Nature  of  execution  purchaser's  inter- 
est.    15:  69. 
Setting  aside  sale.     9:  731.* 
Application  to  set  aside  must  be  made  with- 
in    reasonable     time.      9: 
796.* 
Effect   of   subsequent   revocation   of   letters 
testamentary  or  of  admin- 
istration under  which  sale 
had.     21:  155. 
Rights  and  position  of  purchaser  of  partner- 
ship real  estate  under  ex- 
ecution against  firm.     28: 
173. 
Under  execution   against  partner.     28: 
173. 
Position  of  partner  purchasing  partnership 
property  at   sheriff's   sale. 
28:  104. 
Loss  of  priority  of  execution  by  consent  of 
creditor  to  delay  or  post- 
ponement of  sale.  27:  374. 
§  2.  Execution  or  judicial  sale  of  corporate 
franchise  or  property  necessary  for 
its  enjoyment. 
Private  corporations.    20:  737. 
Quasi-public   corporations.     20:  737. 
Corporate   property.     20:  737. 
What   property    is    necessary    to   the    fran- 
chises.    20:  739. 
Equity  sales.     20:  739. 
Enjoining  sale.     20:  740. 
Legislative  authority.     20:  740. 
Effect  of  sale.     20:  740. 
§  3.  How  far  purchaser  protected  as  bona 

fide  purchaser. 
Who  is  a  bona  fide  purchaser.     21:  33. 
Reoords  and  want  of  notice.     21 :  33. 
Unrecorded  deeds.     21:  33. 
Unrecorded  deeds   where  purchaser  has 

notice.     21:  35. 
Want  of  notice  to  purcliaser,  generally. 

21:  35. 
Constructive  notice.     21:36. 
Priority  by  record.     21 :  36. 
Mortgages  and  liens.     21:  38. 
Vendor's    liens.     21 :  39. 
Title  of  purchaser  as  affected  by  irregulari- 
ties.    21:39. 
Irregularities     of    officer    and     records, 

generally.     21 :  39. 
Amount  of  purchase.     21:40. 
Matters  of  description.     21 :  40. 
Sale  en  masse.     21:  40. 
Failure  to  give  bond  for  infant's  land. 

21:  41. 
Judgment  and  execution  and  levy.     21 : 

41. 
Xotice  of  sale.     21 :  42. 
Parties.     21 :  4.'?. 
Process.     21  :  4.3. 
Time  and  place  of  sale.    21:  44. 
Want  (if  revivor.     21:  44. 
Proceedings  snhsoqnent  to  the  purchase. 

21:44. 
Whoro    jiulgiiiciit    was    satisfied    before 

sale.      21:44. 
Fiduciary  relation  of  the  purchaser.    21: 
45. 


Title  acquired.     21 :  45. 

Compelling   the   purchaser   to   complete   the 
purchase.     21:  45. 
Objection  on  account  of  irregularity  of 

proceedings.    21:  45. 
Objections  on  account  of  doubtful  title. 

21:  46. 
Encumbrances.     21 :  47. 
Defect  of  parties.     21 :  47. 
Apportioning  the  purchase.     21 :  47. 
Curing  the  title.     21 :  48. 
Buildings.     21 :  48. 
Possession.     21 :  48. 
Outlet  from  premises.     21:  48. 
Subrogation.     21:  48. 

Subrogation    on    void    execution    sale. 

21:  48. 
Subrogation  on  void  judicial  sale.     21: 
48. 
Reimbursement.     21:  50. 

Reimbursement  on  void  execution  sales. 

21:  50. 
Reimbursement    at    void    judicial    sale. 
21:  50. 
Recourse.     21 :  51. 
Reversal.     21 :  52. 

Purchase   made  by  party  or  attorney. 

21 :  52. 
Purchase  by  stranger.     21 :  53. 
Doctrine  of  caveat  emptor  as  to.     3:  441;* 

i3:  304.* 
§  4.  Relief  of  purchaser  upon  annulling  sale. 
Release  from  bid.     69:  33. 
Release    from    bid    and    return    of    deposit. 

69:36. 
Relief    by    reimbursement    or    subrogation. 
69:  39. 
Generally.     69:  39. 
Reimbursement.     69:  39. 
Subrogation.     69:42. 
Cenerally.    69:42. 
Out  of  proceeds  of  resale.     69:  44. 
Probate,  guardians',  and  administrators' 
sales.     69:  45. 
Guardians'  sales.     69:  45. 
Administrators'  sales.     6i):  47. 
Statutory  relief.     69:  51. 
Proceedings   against   nonresidents.     69: 

52. 
Fraudulent  sales.     69;  53. 
Relief  by  action  against  the  debtor.  69:  55. 
Relief  by   action  against  the  creditor.     69: 

56. 
Relief  by  action  against  the  sheriff.     69:  58. 


JUNIOR. 

Editorial  Notes. 

EfToct   of   use   of   terra    in   connection   with 
name.  14:  691. 


JUNK  DEALERS. 

.Tndicial  Notice  as  to  Business  of,  see  Ea'i- 
dence.    139. 

License  of,  see  License.  80,   145,  146,  152. 

^runieipal  Control  of,  see  Municipal  Cor- 
porations, 228,  229. 
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Editorial  Notes. 

Municipal  power  to  regulate  business  of. 
32:  120. 

Municipal  power  over  business  of,  as  nui- 
sance.    38:657. 


JURAT. 

Error  in  Permitting  Affixing  of  Signatures 

to,  see  Appeal  and  Error,  857. 
Omission  of  Venue  from,  see  Oath,  2. 


JURISDICTION. 


In  Particular  Kinds  of  Action  or  Proceeding, 
see  Admiralty,  I.;  Certiorari,  I.;  Cloud 
on  Title;  Creditors'  Bill;  Divorce  and 
Separation,  II.;  Equity,  I.;  Garnish- 
ment; Injunction;  Mandamus;  Pro- 
hibition, 34-36;  Quo  Warranto;  Re- 
ceivers, I.  a;  Specific  Performance. 

Over  Criminal  Abducted,  see  Abduction. 

Over  Boundary  River,  see  Boundaries,  I. 

To  Appoint  Administrator,  see  Executors 
and  Administrators,   12-16. 

To  Appoint  Guardian,  see  Guardian  and 
Ward,  2. 

To  Sell  or  Mortgage  Infant's  Real  Estate, 
see  Infants,  92-98,  101. 

To  Confess  Judgment,  see  Judgment,  8,  9. 

To  Enter  Judgment,  see  Judgment,  I.  c. 

Of  Appellate  Court,  see  Appeal  and  Error. 

Of  Courts  Generally,  see  Courts. 

Of  Consul,  see  Diplorratic  and  Consular  Of- 
ficers. 

Of  Judge,  see  Judges. 

Of  Justice  of  the  Peace,  see  Justice  of  the 
Peace,  3. 

Presumption  as  to,  see  Appeal  and  Error, 
440;  Evidence,  630-635. 

Considering  Question  of,  on  Appeal,'  see  Ap- 
peal and  Error,  VII.  j,  2. 

Estoppel  to  Denv,  see  Appeal  and  Error,  491, 
492. 

Waiver  of  Objection  to,  by  Appearance,  see 
Appearance. 

Effect  of  Failure  of  j^ttachment  upon,  see 
Attachment,  54. 

Loss  of,  see  Courts.  I.  g. 

Residence  for  Jurisdictional  Purposes  Gener- 
ally, see  Doniicil.  3-6. 

Retention  of.  in  Equity  Case,  see  Equity.  I. 
h. 

Estoppel  to  Deny,  see  Estoppel,  258. 

Proof  of,  see  Evidence,  2.350,  2357. 

Collateral  Attack  on  Judgment  for  Lack  of. 
see  Judgment,  140-144,  151-156. 

Compelling  Court  or  Judge  to  Exercise,  see 
Mandamu«.  18-26. 

Demurrer  for  Want  of,  see  Pleading.  607. 

Plea  to,  see  Pleading,  494-496. 

Waiver  of  Objection  as  to,  see  Pleading,  51, 
59-63. 


JURISDICTIONAL  AMOUNT. 

See  Appeal  and  Error,  11.  c,  4;  Courts,  II. 
a,  3;  in.  e;  Justice  of  the  Peace,  16. 


JURY. 

I.  Right  to  Trial  by. 

a.  In  General. 

b.  When  Right  Exists. 

1.  In  Civil  Actions  and  Proceed- 

ings. 
a.  In  General. 
6.  In  Equity. 

2.  In  Criminal  Prosecutions  and 

Proceedings. 

c.  Loss,  or  Waiver  of  Right. 

d.  Denial   or  Infringement  of  Right. 

1.  In  Civil  Actions  and  Proceed- 

ings. 

2.  In  Criminal  Cases. 

II.  Impaneling;    Selection;    Competency. 

a.  In  General. 

b.  Qualifications;  Competency.- 

c.  Examination;  Generally. 

d.  Peremptory  Challenges. 

e.  Exclusion;    Rejection. 
III.  Number. 

IV.  Special  Jury. 
V.  Editorial  Notes. 

Prejudicial  Error  in  Matters  as  to,  see  Ap- 
peal and  Error,  VII.  m,  7. 
Review  of  Discretion  as  to,  see  Appeal  and 

Error,  Vn.  i,  6. 
Review   of  Discretion   as   to   Discharge   of, 

see  Appeal  and  Error,  571,  572. 
Prejudicial  Error  in  Conduct  of,  or  Interfer- 
ence with,  see  Appeal  and  Error,  VII. 

m,  7,  c. 
Presumption    of    Prejudice    from    Improper 

Separation   of,   see   Appeal    and   Error, 

451. 
Prejudicial    Error    in    Failing    to    Summon, 

see  Appeal  and  Error,  852. 
First  Objecting  as  to,  on  Appeal,  see  Appeal 

and  Error,  VII.  j,  6. 
Equal  Protection  and  Privileges  as  to,  see 

Constitutional  Law,  594-597. 
Due  Process  as  to,  see  Constitutional  Law, 

805-810. 
Permitting  Separation  of,  in  Criminal  Case, 

see  Constittitional  Law,  185. 
Trial   of  Main  Issue  before  Jury  Disagree- 
ing on  Issue  of  Insanity,  see  Criminal 

Law,  73. 
Discharge  of,  as  Bar  to  Further  Prosecution, 

see  Criminal  Law,  153-158. 
Exemption  from  Jury  Duty,  see  Dentists,  3. 
Elisor  to  Take  Charge  of,  see  Elisor. 
In  Condemnation  Proceedings,  see  Eminent 

Domain,  11.  c,  2;  V.  §  11. 
Judicial  Notice  by,  see  Evidence,  I.  f;  XIII. 

§   7. 
View  bv.   see   Evidence,   1058  1064;    XTIL    § 

50." 
E\id(>neo    of    Infhience    on    ^Tember    of,    see 

1'jvidence.   2175. 
As  to  Grand  Jury,  see  Grand  Jury. 
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Indictment  for  Bribery  of,  see  Indictment, 
etc.,  35. 

Libelous  Charge  of  Perjury  by,  see  Libel 
and  Slander,  34. 

New  Trial  for  Matters  Pertaining  to,  see 
New  Trial,  ITI.;  VL  §  3. 

Testimony  or  Affidavits  by  Member  in  Sup- 
port  of,  or  to  Impeach,  Verdict,  see 
New  Trial,  V.  d. 

Assessment  of  Punishment  by,  see  Trial, 
920. 

Instructions  to,  see  Trial,  III.;  VI.  §§  9,  10. 

Question   for,  see  Trial,  II.;   VT.   §§   4-8. 

As  Judges  of  the  Law,  see  Trial,  613,  675. 

Verdict  or  Findings  of,  see  Trial,  V.;  VI.  §§ 
11,  12. 

Coercion  of,  see  New  Trial,  III.  c;  Trial,  891. 

Withdrawal  of  Juror,  see  Appeal  and  Error, 
572;  Trial,  I.  e. 

Answers  to  Inquiry  by,  see  Trial,  I.  g. 

Functions  of,  on  Trial,  see  Tria',  II. 

Competency  of  Juror  as  Witness,  see  Wit- 
nesses, 22. 

Privilege  of  Juror  as  Witness,  see  Witness- 
es, 133. 


I.  Right  to  Trial  by. 
a.  In  General. 

Necessity  of  Jury  for  Due  Process,  see  Con- 
stitutional Law,  806. 

Application  of  Constitutional  Provision  as 
to,  see  Constitutional  Law,  72. 

Special  Legislation  as  to,  see  Statutes,  396, 
397. 

Effect  of  Death  of  Judge  on  Stipulation  to 
Try  Case  without  Jury,  see  Stipula- 
tion, 7. 

1.  A  statute  adopting  the  common  law  of 
England  as  part  of  the  law  of  the  state 
includes  the  common-law  jury,  both  regular 
and  special.  Kckrich  v.  St.  Louis  Transit 
Co.  176  Mo.  621,  75  S.  W.  755,  62:  911 

2.  The  jury,  the  right  to  trial  by  which 
is  continued  inviolate  by  the  Constitution  of 
1875,  is  the  jury  as  it  had  existed  prior  to 
the  time  of  the  adoption  of  that  Consti- 
tution, including  the  special  jury  of  the 
common  law,  and  not  thp  jury  provided  for 
by  the  statutes  at  and  prior  to  the  adoption 
of  tlio  first  state  Constitution,  whore  thp 
state  statutes  merely  proscribe  the  quali- 
fication of  jurors  and  n:odo  of  tlieir  selec- 
tion, without  anything  to  iiidiiate  an  inten- 
tion to  abolish  llio  coniinoii-lMw  jury, — es- 
))oeially  wlien,  prior  to  tlic  adnjjtion  of  the 
first  roiistitiition.  tlio  eoiiHiioii  law  liad  been 
ndoploil    by    statute.  Id. 

:5.  'I'he  re(]iiiroiiioiit  (jf  U.  S.  Const. 
Anieiid.  G.  t!uH  in  all  ciiiiiidal  ])i-osi'cut  ions 
the  acciisi'il  shall  enjoy  the  i-i-lil  to  a  |nil)- 
lic  trial  1)\  an  impaitial  jiii\-  of  i1m>  <iale 
and  di-irici  wliciciii  liic  nim..  -.'hall  liavc 
I'i'cn  coniniini'd.  i-  conriMcd  i,,  |ii-,]~rrut  ions 
ill  till'  I'niii'd  Siair-  c;,!!'-!-.  and  dor-  not 
a|i)(ly  to  tJKwc  ill  ill,,  -tat.-  CMurl-.  State 
V.   Flat  OS.   14    ('tall.  -I'X;.    17    Pae.   78.        1:1:  ;!;^ 


b.  When  Right  Exists. 

1.  In  Civil  Actions  and  Proceedings. 

a.  In  General. 

In  Action  to  Determine  Adverse  Claim,  see 
Adverse  Claim. 

In  Quo  Warranto  Proceeding,  see  Quo  War- 
ranto, 3.5-38. 

For  Editorial  Notes,  see  infra,  V.  §§  1,  2. 

4.  The  constitutional  provision  for  trial 
by  jury  does  not  apply  to  special  summary 
jurisdictions  imknown  to  the  common  law 
and  not  providing  for  that  mode  of  trial. 
People  ex  rel.  Akin  v.  Kipley,  171  111.  44,  49 
N.  E.  229,  41 :  775 

5.  The  constitutional  right  of  trial  by 
jury  does  not  extend  to  proceedings  for  the 
commitment  of  a  minor  to  a  reform  school. 
State  ex  rel.  Olson  v.  Brown,  50  Minn.  353, 
52  N.  W.  935,  16:  691 

6.  The  right  of  trial  by  jury  does  not  ex- 
tend to  proceedings  for  the  organization  of 
drainage  districts.  Mound  City  Land  &  S. 
Co.  V.  Miller,  170  Mo.  240,  70  S.  W.  721, 

61:  90 

7.  The  right  of  trial  by  jury  in  a  sum- 
mary proceeding  under  the  Illinois  pauper's 
act  (111.  Rev.  Stat.  chap.  107)  to  compel  a 
relative  to  furnish  support  for  a  poor  person 
is  not  given  by  the  constitutional  guaranty 
of  that  right  "as  heretofore  enjoyed."  Peo- 
ple use  of  Peoria  County  v.  Hill,  163  111. 
186,  46  N.  E.  796,  36:634 

8.  The  legislature  may  provide  for  the 
destruction  of  intoxicating  liquors  kept  for 
illegal  sale,  without  granting  their  owner 
a  jury  trial.  Kirkland  v.  State,  72  Ark. 
171,  78  S.  W.  770,  65:  76 
On  default. 

For  Editorial  Notes,  see  infra,  V.  §  2. 

9.  An  assessment  of  damages  for  negli- 
gence, on  default  of  an  answer,  is  not  the 
trial  of  a  civil  case  within  the  meaning  of 
a  constitutional  provision  for  trial  by  jury 
"in  all  civil  cases;"  and  a  statute  may  re- 
quire such  assessments  to  be  made  by  the 
court.  Dean  v.  Willamette  Bridge  R.  Co. 
22  Or.  167,  29  Pac.  440,  15:  614 

10.  The  power  of  the  court  to  assess  the 
damages,  in  case  of  default,  without  the  aid 
of  a  jiiry,  is  not  destroyed  by  a  constitu- 
tional provision  preserving  the  right  of 
trial  by  jury  inviolate,  where,  at  the 
time  of  the  adoption  of  the  Constitution, 
the  court  followed  the  common-law  practice 
of  assessing  damages  in  such  cases  without 
calling  a  jurv.  Dvson  v.  Rhode  Island  Co. 
25  R.  L  600,  57  Atl.  771,  65:  236 

11.  A  stipulation  in  a  note,  that  the  en- 
tire amount  shall  be  due  after  thirty  days' 
default  in  payment  of  interest,  creates  a 
condition  precedent  to  an  action  brought 
before  the  date  named  for  the  maturity  of 
the  principal,  and  prevents  a  trial  without 
a  jiuy.  as  provided  by  Ga.  Const.  §  4,  ff  7, 
(ia.  Code.  5145,  in  case  of  "unconditional 
fontraots."  wliero  an  issuable  defense  is  not 
lilcd  under  oatli  or  inforn^ation.  American 
iMveliold  Land  &  Mortg.  Co.  v.  Thomas.  47 
Fed.    .-).-)0.  12:  681 
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Proceedings  against  officer. 

11a.  The  trial  of  charges  against  officers 
for  their  removal  is  not  within  the  consti- 
tutional provision  for  trial  by  jurv.  People 
ex  rel.  Akin  v.  Kipley,  171  111.  44,  49  N.  E. 
229,  41:775 

12.  An  officer  against  whom  charges  are 
preferred  under  the  supervision  of  the  cir- 
cuit court  is  not  entitled  to  a  jury  trial  un- 
der tlie  provisions  of  W.  Va.  Acts  1897, 
chap.  48,  Moore  v.  Strickling,  46  W.  Va. 
515,  33  S.  E.  274,  50:  279 

13.  The  right  to  trial  by  jury  does  not 
extend  to  a  proceeding  to  oust  a  person  from 
office,  as  there  is  no  property  right  involved 
in  the  inquiry.  Mason  v.  State  ex  rel.  Mc- 
Coy, 58  Ohio  St.  30,  50  N.  E.  6,  41:  291 
Contempt. 

14.  The  right  of  trial  by  jury  does  not 
extend  to  cases  of  contempt.  Cooper  v.  Peo- 
ple ex  rel.  Wyatt,  13  Colo.  337,  373,  22  Pac. 
790,  6:  430 

15.  Issues  in  a  proceeding  for  contempt 
by  disobeying  an  order  of  court  do  not  re- 
quire trial  by  jury.  People  ex  rel.  Akin  v. 
Kipley,  171  111.  44,  49  N.  E.  229,  41:  775 

6.  In  Equity. 

In  Eminent  Domain  Case,  see  Eminent  Do- 
main, 195-198. 
See  also  infra,  42,  51-53. 
For  Editorial  Notes,  see  infra,  V.,  §  2. 

16.  There  is  no  right  of  trial  by  jury  in 
equity  proceedings.  State  ex  rel.  Rhodes  v. 
Saunders,  66  K  H.  39,  25  Atl.  588,  '   18:  646 

17.  Mich.  Laws,  1887,  p.  358,  providing  for 
jury  trials  in  chancery  cases  the  same  as  at 
law,  upon  demand  of  either  party,  and  giv- 
ing the  verdicts  the  same  effect,  and  pro- 
viding for  the  making  and  settling  of  the 
case  upon  appeal,  is  invalid  and  inoperative, 
as,  in  providing  for  such  jury  trial,  it  takes 
away  the  functions  of  judges  in  chancery  cas- 
es, and  precludes  possibility  of  granting  the 
specific  relief  of  different  kinds  required  by 
the  various  interests  involved,  and  provides 
for  an  impossible  separation  of  the  law  and 
the  fact,  and  as  it  provides  no  adequate  way 
of  getting  the  case  properly  in  the  supreme 
court  on  appeal.  Brown  v.  Kalamazoo 
County  Circuit  Judge,  75  Mich.  274,  42  N.  W. 
827,  5:  226,  230 

18.  An  action  under  Id.  act  Jan.  30,  1885, 
to  try  title  to  an  office  to  which  there  are 
several  claimants,  is  one  of  legal,  and  not  of 
equitable  cognizance.  The  issues  in  such 
action  or  proceeding  are  legal  ones;  and  the 
trial  of  such  issues  by  a  jury  is  a  consti- 
tutional right  of  the  parties;  and  that  part 
of  §  536  (said  act),  providing  that  actions 
of  this  nature  "shall  be  tried  by  the  judge 
of  tho  district  court  at  chambers,  and  with- 
out the  intervention  of  a  jury," — is  uncon- 
stitutional and  void.  People  ex  rel.  Gorman 
V.   Havird,  2  Id.  531,  25  Pac.  294,       10:  831 

19.  An  action  to  quiet  title  in  Indiana  is 
on<'  that  can  bo  tried  by  a  jury  as  a  n  atter 
of  right.  Puterbaugh  v.  Puterbaugh,  131 
Ind.  288,  30  X.  E.  519,  15:  341 

20.  Wiien,  under  the  provisions  of  W.  Va. 


Code  1899,  chap.  106,  §  23,  a  petition  is  ffied 
in  a  suit  in  equity  founded  upon  an  attach- 
ment, setting  up  title  by  purchase,  and  the 
plaintiff  in  the  cause  relies  upon  fraud  in 
the  alleged  purchase  to  defeat  the  claim  of 
title  so  set  up,  the  trial  of  the  issue  must 
be  upon  the  petition  without  any  other 
pleading,  and  by  jury,  unless  trial  by  jury 
is  waived;  and  it  is  reversible  error  to 
hear  and  determine  the  issue  upon  the  pe- 
tition, and  answer  thereto,  and  depositions 
of  witnesses,  according  to  the  rules  and 
principles  governing  courts  of  equity.  Lips- 
comb V.  Condon,  56  W.  Va.  416,  49  S.  E. 
392,  67:  670 

Book  accounts. 

21.  The  immemorial  practice  of  trying  ac- 
tions of  book  accounts  without  a  jury  pre- 
vents the  applications  to  such  suits  of  Vt. 
Const,  art.  12,  chap.  1,  providing  for  a 
jury  trial  when  an  issue  of  fact  proper  for 
the  cognizance  of  a  jury  is  joined  in  a 
court  of  law.  Hall  v.  Armstrong,  65  Vt. 
421,  26  Atl.  592,  20:  366 

22.  The  provision  of  Vt.  R.  L.  §  1206, 
for  trial  of  actions  of  account  and  of  book 
accoimt  by  auditors,  when  pending  in  the 
county  court,  applies  to  an  action  appealed 
to  that  court  from  a  justice's  court,  al- 
though §  1057  allows  a  jury  trial  in  the 
latter  court.  Id. 
Injunction. 

23.  In  hearings  upon  applications  for  pre- 
liminary injunctions,  and  orders  pendente 
lite  in  suits  in  equity,  the  parties  have  no 
constitutional  right  to  a  trial  by  jurv. 
Carleton  v.  Rugg,  149  Mass.  550,  22  N.  E. 
55,  5:  193 

24.  An  injunction  by  a  Federal  court 
against  illegal  combinations  in  restraint  of 
interstate  commerce,  although  they  are 
made  misdemeanors,  does  not  violate  the 
provisions  of  U.  S.  Const,  requiring  the 
trial  of  crimes  to  be  by  jury.  United  States 
V.  Jellico  Mountain  Coke  &  C.  Co.  46  Fed. 
432,  12:  753 

25.  A  summary  proceeding  for  a  restrain- 
ing order  against  carrying  on  a  business  de- 
clared by  the  legislature  to  be  a  common 
nuisance  is  not  a  case  within  the  scope  of 
the  constitutional  guaranty  of  the  right  of 
trial  bv  jury.  Ex  parte  Keeler,  45  S.  C. 
537,  23' S.  E.  865,  31:  678 

26.  The  constitutional  right  of  "trial  by 
jury  in  all  cases  in  which  it  has  heretofore 
been  used"  does  not  extend  to  an  action  to 
restrain  the  operation  of  an  elevated  rail- 
road in  front  of  plaintiff's  premises,  al- 
though the  prayer  for  judgment  includes  a 
demand  for  loss  and  damage  already  sus- 
tained therefrom,  since  the  cause  of  action 
is  purely  equitable  and  the  demand  for  dam- 
ages does  not  set  up  an  independent  cause 
ol  action.  Lvneh  v.  ^Metropolitan  Elev.  R. 
Co.  129  N.  Y.274,  29  X.  E.  315,  15:  287 

27.  Plaintiff  has  a  right  to  have  the  ques- 
tions as  to  the  existence  of  the  nuisance, 
and  as  to  the  amount  of  damages,  tried 
by  a  jury,  in  a  suit  to  enjoin  the  mainte- 
nance of  a  7niisanc{',  and  for  damages. 
Chessman  v.  Hale,  31  Mont.  577,  79  Pac. 
254,  68:  410 
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28.  A  statute  regulating  the  abatement  of 
a  nuisance  is  not  invalid  because  it  makes 
no  provision  for  a  trial  by  jury,  where  an- 
other statute  provides  for  such  trial  in  eq- 
uity when  deemed  by  the  court  to  be  desir- 
able, and  in  cases  in  equity  in  which  defend- 
ants have  a  constitutional  right  to  such 
a  trial,  the  courts  secure  it  to  them.  Carle- 
ton  V.  Rugg,  149  Mass.  550,  22  N.  E.  55, 

5:  193 
2.  In  Criminal  Prosecutions  and  Proceedings. 

Guaranty  of  Fair  Trial,  see  Oonstitutional 

Law,  1104. 
By  Jury  of  the   Vicinage,  see  Courts,  43. 
On  Hearing  as  to  Performance  of  Condition 

in  Pardon,  see  Criminal  Law,  281. 
For  Editorial  Notes,  see  infra,  V.  §  1. 

29.  The  provisions  in  the  Constitution  of 
the  United  States  in  relation  to  trials  by 
jury  for  crimes,  and  to  criminal  prosecu- 
tions, apply  to  the. territories  of  the  United 
Slates.  Queenan  v.  Territory,  11  Okla.  261, 
71  Pac.  218,  61:  324 

30.  The  right  of  trial  by  jury  does  not 
extend  to  every  case  of  a  petty  summary 
conviction  before  a  magisti'ate.  Com.  v. 
Waldman,  140  Pa.  89,  21  Atl.  248,       11:  563 

31.  The  constitutional  guaranty  of  right 
to  trial  by  jury  does  not  extend  to  prosecu- 
tions for  violations  of  municipal  ordinances. 
Re  Kinsel,  64  Kan.  1,  67  Pac.  634,       56:  475 

32.  The  provisions  of  the  South  Carolina 
(,'onstitution,  giving  the  right  of  trial  by 
jury  to  every  person  charged  with  any 
crime  or  offense  did  not  take  away  the  pow- 
er previously  existing  in  municipal  courts 
to  try  offenders  for  violating  municipal  or- 
dinances without-  a  jury.  Anderson  v.  O'- 
Donnell,  29  S.  C.  355,  7  S.  E.  523,  1:  632 

33.  Certain  acts  which  are  indictable  as 
(••ffenses  against  the  state  may  also  be,  by 
the  legislature,  constituted  offenses  against 
the  police  regulations  of  municipalities,  so 
as  to  subject  the  offender  to  the  mode  of 
trial  incident  to  proceedings  for  the  viola- 
tion of  ordinances ;  and  if,  in  such  cases, 
the  legislature  lias  not  made  special  provi- 
sion for  a  trial  by  jury,  it  cannot  be  de- 
manded as  a  matter  of  right.  State,  Riley, 
Prosecutor,  v.  Trenton  (N.  J.  Sup.)  51  N.  J. 
L.    498,    18   Atl.    110,  5:  352 

34.  Tlie  c<:)nstitutional  right  to  jury  trial 
does  not  extend  to  prosecutions  for  viola- 
tion of  municipal  ordinances  for  the  sup- 
])ression  of  disorderly  houses.  Ogden  v. 
Madison.   Ill  Wis.  413,  87  X.  W.  .568. 

55:  506 

35.  The  class  of  minor  offenses  wliich 
were  triable  without  a  jury  at  the  adoption 
of  a  Constitution  which  guaranteed  the 
right  of  trial  by  jury  in  criminal  prosecu- 
ti(jns  cannot  be  subse(]uently  extended  by 
statute  to  include  an  offense  wliich  had  al- 
ways been  triable  by  jury  and  was  indicta- 
ble at  common  law, — such  as  the  offense  of 
keepiito-  a  bawdv  hrjuse.  Miller  v.  Com.  88 
Va.  61S.  14  S.  ]'•:.  IGl,  342,  979,  15:441 

36.  That  the  keeping  of  a  house  of  ill 
fame   is   made  a  iiiisdenieanor  by  state   law. 

so  that  one  accused  of  so  doing  is  entitled  to 


a  jury  trial,  does  not  prevent  a  municipal 
corporation  from  imposing  a  penalty  for 
such  conduct,  as  a  mere  measure  of  suppres- 
sion, which  may  be  enforced  without  a  jury 
trial.  Ogden  v.  Madison,  111  Wis.  413,  87 
N.  W.  568,  55 :  506 

Assessment  of  punishment. 
See  also  infra,  66,  67. 

37.  The  oonstitutional  right  of  trial  by 
jury  does  not  extend  in  a  criminal  case  to 
the  determination  of  the  term  of  imprison- 
ment by  the  jury.  People  ex  rel.  Bradley  v. 
Illinois  State  Reformatory,  148  111.  413,  36 
N.  E.  76,  23:  139 

38.  The  adoption  of  a  new  constitution 
preserving  the  right  of  trial  by  jury  "as 
heretofore  enjoyed"  does  not  include  the 
right,  which  has  existed  by  statute  for  many 
years,  of  having  the  jury  assess  the  punish- 
ment in  criminal  cases  whenever  there  is  an 
alternative  or  discretion  in  regard  to  it. 
State  V.  Harney,  168  Mo.  167,  65  S.  W.  946, 

57:846 
c.  Loss  or  Waiver  of  Right. 

Consideration  for  Waiver,  see  Contracts,  74. 
Special  Legislation  as  to,  see  Statutes,  397. 
For  Editorial  Notes,  see  infra,  V.  §  1. 

39.  Failure  to  demand  a  jury  is  a  waiver 
of  the  right  to  a  jury  trial.  Haley  v.  Eu- 
reka County  Bank,  21  Nev.  127,  26  Pac. 
64,  12:815 

40.  Waiver  of  the  right  of  trial  by  jury 
must  be  by  consent  entered  of  record;  it 
cannot  be  merely  inferred  from  the  fact 
that  the  court  tried  the  case  without  ob- 
jection. Lipscomb  v.  Condon,  56  W.  Va. 
416,  49  S.  E.  392,  67:  670 

41.  An  election  for  a  trial  by  jury,  re- 
quired by  the  rules  of  court  authorized  by 
the  amendment  of  1892  to  the  Maryland 
Constitution,  must  be  made  by  a  separate 
and  distinct  act,  and  cannot  be  made  by  a 
demand  in  the  declaration.  Baltimore 
City  Pass.  R.  Co.  v.  Nugent,  86  Md.  349, 
38  Atl.  779,  39:  161 

42.  Failure  of  plaintiff  to  except  to  a 
ruling  of  the  court  that  it  should  treat  the 
suit  as  one  in  equity,  and  the  verdict  of  tlie 
jury  as  merely  advisory,  and  his  moving  to 
correct  special  findings  by  them,  do  not 
waive  his  right  to  a  jury  trial,  where  the 
Constitution  provides  that  such  rights  may 
be  waived  in  such  manner  as  the  law  may 
prescribe,  and  the  statute  provides  for  such 
waiver  by  failure  to  appear  at  the  trial,  by 
written  consent  filed  with  the  clerk,  and  by 
oral  consent  entered  on  the  minutes. 
Chessman  v.  Hale,  31  Mont.  577,  79  Pac. 
254,  68:410 

43.  A  waiver  of  jury  trial  by  parties  may 
be  disregarded  by  the  court  in  its  dis- 
cretion, and  the  issues  submitted  to  the 
jury.  Wittenberg  v.  Onsgard,  78  Minn.  342, 
81  N.  W.  14,  47:  141 

d.  Denial  or  Infringement  of  Right. 

1.  In  Civil  Actions  and  Proceedings. 

Reversal  of  Judgment  as  to,  see  Appeal  and 
Error,   747. 
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Staying  Proceedings  Till  Payment  of  Costs 
of  Appeal,  see  Constitutional  Law, 
1105. 

Trial  by  Court-Martial  as,  see  Courts-Mar- 
tial. 

Revocation  of  Liquor  License  by  Excise 
Commissioners,  see  Intoxicating  Li- 
quors, 85. 

44.  Right  of  trial  by  jury  is  not  violated 
by  a  statute  making  a  county  liable  to  a 
penalty  of  a  specified  amount  for  the  death 
of  a  person,  caused  by  mob  violence. 
Champaign  County  v.  Church,  G2  Ohio  St. 
318,  57  N.  E.  50,  48:  738 

45.  The  constitutional  right  of  trial  by 
jury  is  denied  by  a  statute  attempting  to 
authorize  a  court  without  a  jury  to  declare 
a  turnpike  road  abandoned  and  its  franchise 
forfeited  because  the  road  has  been  out  of 
repair  for  six  months.  Salt  Creek  Valley 
Turnp.  Co.  v.  Parks,  50  Ohio  St.  568,  35  N. 
E.  304,  28:  769 
Number  of  jurors. 

Verdict    by   Majority    in   Eminent   Domain 

Case,  see  Eminent  Domain,  194. 
For  Editorial  Notes,  see  infra,  V.  §  3. 

46.  A  territorial  statute  providing  for  a 
verdict  by  three  fourths  of  the  jury  in  a 
civil  case  does  not  violate  that  clause  of  the 
Federal  Constitution  which  provides  for  the 
right  of  trial  by  jury.  Hess  v.  White,  9 
Utah,  61,  33  Pac.  243,  24:  277 

47.  A  statute  providing  that  three  fourths 
of  the  jurors  sitting  m  a  civil  case  may 
concur  in  and  render  a  verdict,  and  that 
such  a  verdict  shall  have  the  same  force  and 
effect  ae  though  found  and  returned  by  all 
the  jurors,  is  not  authorized  by  Wyo. 
Const,  art.  1,  §  9,  which  provides  that  the 
right  to  trial  by  jury  shall  remain  inviolate 
in  criminal  cases,  but  a  jury  in  civil  cases 
in  all  courts,  or  in  criminal  cases  in  courts 
not  of  record,  may  consist  of  less  than 
twelve  men,  since  the  legislature  is  given  no 
power  to  dispense  with  the  unanimity  of  a 
verdict.  First  Nat.  Bank  v.  Foster,  9  Wyo. 
157,  61   Pac.  466,  63  Pac.   1056,  54:  549 

48.  A  statute  authorizing  courts  to  dis- 
charge some  of  the  jurors  who  have  been 
impaneled  in  a  cause  if  they  are  unable  to 
attend,  and  proceed  with  the  trial  and  to 
verdict  with  less  than  twelve  jurors,  but 
which  does  not  authorize  a  jury  of  less 
than  twelve  to  be  impaneled  in  the  first  in- 
stance, violates  a  constitutional  right  of 
"trial  by  jury,'^  and  is  not  within  another 
provision  of  the  Constitution  that  "the  leg- 
islature may  authorize  a  trial  by  a  jury  of 
a  less  number  than  twelve,"  since  the  legis- 
lative power  cannot  be  delegated  to  the 
court.  McRae  v.  Grand  Rapids,  L.  &  D.  R. 
Co.  93  Mich.  399,  53  N.  W.  561,  17:  750 
Struck  jury. 

Due  Process  as  to,  see  Constitutional  Law, 
805. 

Denying  Right  to  Tax  Costs  of,  see  Consti- 
tutional Law,  594. 

49.  A  statute  providing  for  a  struck  jury 
on  demand  of  either  party  does  not  conllict 
with    the    constitutional    right    of    trial    by 


jury.    Lommen  v.  Minneapolis  Gaslight  Co. 

65  Minn.  196,  68  N.  W.  53,  33:  437 

Matters  as  to  evidence. 

Making  Commissioners'  Schedule  Prima 
Facie  Evidence  of  Reasonableness  of 
Rates,  see  Constitutional  Law,  919. 

50.  Making  a  schedule  compiled  by  com- 
missioners prima  facie  evidence  that  the 
rates  therein  fixed  are  reasonable  maximum 
rates  of  charges  for  railroad  carriage  does 
not  infringe  upon  the  right  of  trial  by  jury. 
Chicago,  B.  &  Q.  R.  Co.  v.  Jones,  149  111.  361, 
37  N.  E.  247,  24:  141 
In  equity  cases. 

In  Abatement  of  Nuisance,  see  Equity,  13. 

51.  The  right  to  trial  by  jury  secured  by 
the  Michigan  Constitution  is  not  infringed 
by  Laws  1887,  Na.  260,  extending  the  juris- 
diction of  equity  to  quiet  title  to  cases 
where  the  land  is  unoccupied, — since  that 
provision  extends  only  to  cases  where,  by 
common  law,  a  trial  by  jury  was  customary. 
Grand  Rapids  &  I.  R.  Co.  v.  Sparrow,  36 
Fed.  210,  1:480 

52.  It  is  not  competent  under  the  Florida 
Bill  of  Rights,  §  3,  guaranteeing  the  right 
of  trial  by  jury  existing  at  the  time  of  the 
adoption  of  the  Constitution,  for  the  legis- 
lature to  confer  the  power  to  enjoin  in  cases 
where  it  did  not  exist  before  the  Constitu- 
tion, and  at  the  same  time  draw  to  it  the 
incidental  power  to  assess  damages  in  a  caso 
triable  at  law  by  a  jury.  Wiggins  v.  Wil- 
liams, 36  Fla.  637,  18  So.  859,  30:  754 

53.  The  guarantee  of  the  right  of  trial 
existing  at  the  time  of  the  Constitution, 
in  the  Florida  Bill  of  Rights,  §  3,  is  in- 
fringed by  the  provision  of  Fla.  Acts  1889, 
chap.  3884,  §  2,  that  the  court  of  chancery 
may,  in  an  action  thereby  authorized  to  en- 
join trespassers  on  land  by  the  cutting  of 
trees  thereon  or  removal  of  turpentine 
therefrom,  cause  an  account  to  be  taken  of 
the  damage  to  claimant  from  the  trespass, 
as  such  trespass  would  not,  before  the  adop- 
tion of  the  Constitution,  have  conferred  ju- 
risdiction upon  chancery  to  enjoin  the  same. 

Id. 
2.  In  Criminal  Cases. 

Requiring  Disclosure  of  Source  of  Liquor  by 
Person  Convicted  of  Drunkenness,  see 
Constitutional  Law,  825.' 

Effect  of  Drunkenness  of  One  Juror,  see 
Criminal  Law,  103. 

See  also  Criminal  Law,  81. 

For  Editorial  Notes,  see  infra,  V.  §  2. 

54.  The  constitutional  right  of  trial  by 
jury  is  not  infringed  by  a  statute  making 
the  mere  possession  of  prohibited  articles, 
even  without  knowing  what  they  were,  an 
offense.  Ford  v.  State,  85  Md.  465,  37  Atl. 
172,  41:551 
Jury  trial  on  appeal. 

For  Editorial  Notes,  see  infra,  V.  §  2. 

55.  A  jury  trial  upon  appeal  does  not 
answer  the  constitutional  guaranty  of  a 
right  to  be  tried  bv  jury.  State  v.  Gerrv, 
GS  N.  H.  495,  38  Atl.  272,  38:  228 

56.  A  jury  trial  in  the  first  instance  is 
guaranteed  by  a  constitutional  provision  for 
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trial  by  jury;  and  the  right  to  a  jury 
trial  on  appeal  will  not  satisfy  such  con- 
stitutional provision,  where  a  jury  is  not 
allowed  on  the  original  trial.  Miller  v. 
Com.    88   Va.   618,   14   S.   E.   161,   342,   979, 

15:  441 

57.  The  right  to  a  jury  trial  on  appeal 
from  a  justice  of  the  peace  or  a  police  jus- 
tice, with  an  absolutely  free  and  untram- 
rneled  right  to  such  appeal,  satisfies  a  con- 
stitutional provision  that  "a  man  hath  a 
right  ...  to  a  speedy  trial  by  an  im- 
partial jury"  in  a  criminal  case,  at  least 
when  the  accused  has  the  right  to  elect 
whether  he  will  be  tried  in  the  first  instance 
before  the  justice  or  in  the  higher  court. 
Brown  v.  Epps,  91  Va.  726,  21  S.  E.  119. 

27:  676 

58.  The  right  to  trial  by  jury  is  not  de- 
nied to  one  convicted  in  the  police  court, 
without  a  jury,  of  keeping  a  bawdy  house 
in  violation  of  a  city  ordinance,  by  the  fact 
that,  upon  attempting  to  appeal  to  the  dis- 
trict court,  where  a  jury  trial  might  be  had. 
a  bond,  with  approved  surety,  in  the  sum 
of  $80  to  secure  her  appearance  in  the  dis- 
trict court  was  required,  and  a  bond  signed 
by  herself  alone  refused.  Re  Kinsel,  64 
Kan.  1,  67  Pac.  634,  56:  475 
On  plea  of  guilty. 

59.  The  constitutional  right  of  trial  by 
jury  is  not  violated  by  a  statute  which  pro- 
vides for  the  determination  by  the  court  of 
the  degree  of  crime,  on  a  plea  of  guiltv  of 
murder.  State  v.  Almy,  67  N.  H.  274",  28 
Atl.  372,  22:  744 

60.  A  statute  providing  that  on  confes- 
sion in  open  court  by  one  charged  with  mur- 
der, the  court  shall  examine  the  witnesses 
and  determine  the  degree  of  crime  and  pro- 
nounce sentence  accordingly,  is  not  in  ^^o- 
lation  of  a  constitutional  guaranty  that 
"the  right  of  trial  bv  jury  shnll  bo  invio- 
late." Craig  V.  State',  49  Ohio  St.  415,  30 
X.  E.  1120,  16:  358 
Special  jury. 

As    to    Sjwcial    Jury,    (ienerally,    see    infra, 
IV. 

61.  The  constitutional  right  of  trial  by 
jury  is  not  violated  by  a  statute  providing 
that  a  jury  in  a  criminal  cus(>  siiall  be  se- 
lected from  a  special  list  made  from  the  gen- 
eral list  by  a  jury  commi.ssioner.  People 
V.  Dunn.   157  X.  Y."^  528,  52  X.  E.  572. 

43 :  247 
Selection  of  jury. 

tiii.  The  Culoiaiio  constitutional  guaranty 
of  the  right  of  trial  by  jury  in  eriniinai 
cases,  while  re(juirinL;'  trial  iiy  twelve  juror-, 
iloes  not  limit  the  power  df  the  le<rislatiin' 
to  designate  the  manner  in  which  the  per- 
sons competent  U)V  jur\  duly  are  to  Ix'  se- 
lecteil  in  the  liisl  in-iain/e.  i'arl^iM-  w  Peo- 
ple,  1.3   Colo.   ]55,  21    i'ac.   1120.  4:  SO:! 

(i:!.  The  liuin  i)\  tiial  by  iui-;>  al  coninon 
];\\y  ineliiile-  the  rlLi'iit  oT  a  pi'i-onri'  l.i  have 
the  iur\  Moiaiiied  ironi  the  \"ii;ina;:i'  or  coun- 
ty where  the  crime  i^  buppu,-~ed  to  have  been 


committed.     People  v.  Powell,  87   Cal.  348, 
25  Pac.  481,  H:  75 

Change  of  venue. 

64.  A  North  Dakota  statute  which  pro- 
vides for  a  change  of  place  of  trial  to  an- 
other county,  upon  the  application  of  the 
state's  attorney,  when  a  fair  and  impartial 
trial  cannot  be  had  in  the  original  county, 
merely  perpetuates  the  right  as  it  was 
known  when  the  Constitution  was  adopted, 
and  also  as  it  existed  at  common  law,  and 
does  not  violate  the  right  of  trial  by  jury 
as  secured  by  N.  D.  Const.  §  7.  Barry  v. 
Truax  (N.  D.)  99  N.  W.  769,  65:  762 

65.  At  common  law  the  right  of  trial  by 
jury  of  the  coimty  of  the  offense  was  a  gen- 
eral one,  not  unconditional,  but  always  sub- 
ject to  the  exception  that  the  indictment 
might  be  removed  and  the  trial  take  place 
in  another  county,  either  upon  the  applica- 
tion of  the  prosecution  or  the  defendant, 
when  necessary  to  secure  a  fair  and  impar- 
tial trial.  Id. 
Fixing  punishment. 

66.  The  constitutional  right  of  an  accused 
person  to  trial  by  jury  is  not  violated  by 
taking  away  from  the  jury  the  right  to  fix 
his  punishment.  Miller  v.  State,  149  Ind. 
607,  49  N.  E.  894.  40:  109 

67.  It  was  no  essential  part  of  a  jury  trial 
at  common  law  that  the  jury  should  also 
fix  the  punishment  if  they  convicted  the 
prisoner.  State  v.  Hamey,  168  Mo.  167,  65 
S.  W.  946,  57 :  846 
Matters  as  to  evidence. 

68.  Making  the  failure,  suspension  or  in 
voluntary  liquidation  of  a  banker  within 
thirty  days  of  the  time  of  receiving  a  de- 
posit prima  facie  evidence  of  an  attempt  to 
defraud  does  not  deprive  him  of  his  liberty 
without  due  process  of  law,  nor  violate  a 
constitutional  provision  that  the  right  of 
trial  by  jury  shall  remain  inviolate.  Mead- 
owcroft  v.  People.  163  111.  56,  45  \.  E.  303. 

35:  176 
60.  Tenn.  Laws  1895,  chap.  67,  providing 
that  proof  of  certain  things  enumerated 
shall  be  prima  facie  evidence  of  fraudulent 
intent  in  procuring  accommodations  at  a 
hotel,  inn,  or  boarding  house,  which  is  made 
a  misdemeanor,  does  not  violate  Tenn.  Const, 
art.  1,  §§  6,  8,  9,  guaranteeing  the  right  of 
trial  by  an  impartial  jury.  State  v.  Yardley, 
95    Tenn.    .540,   32   S.   W.   481,  .34:  656 

70.  Statutes  permitting  a  comparison  of 
writings  to  determine  the  genuineness  of 
one  in  dispute  are  not  in  conflict  with  the 
]u-ovision  of  the  Constitution  preserving  the 
right  of  trial  bv  jury  inviolate.  People  v. 
Molineux.   168  X. 'y. '264,  61  N.  E.  286, 

62:  193 

71.  A  .statute  permitting  a  comparison  of 
a  (iisjitited  writing  to  be  ma<l(>  with  any 
\\ritii;g  proved  to  the  satisfaction  of  the 
eotiit  to  be  genuine  does  not  deprive  the  jury 

'  nt'  the  fight  to  pass  ti[)on  the  genuineness  of 
'  the  standards  submitted  for  comparison.    Id. 
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tl.  Impaneling;   Selection;  Competency, 
a.  In  General. 

How  Matters  as  to  Selection  Brought  into 
Record  on  Appeal,  see  Appeal  and  Er- 
ror, 203. 

Motion  to  Quasli  Panel,  see  Appeal  and  Er- 
ror, 348. 

First  Objecting  to,  on  Appeal,  see  Appeal 
and  Error,  655. 

Review  of  Discretion  as  to  Selection  of,  see 
Appeal  and  Error,  562-570. 

Review  of  Discretion  as  to  Impaneling  to 
Inquire  into  Prisoner's  Sanity,  see  Ap- 
peal and  Error,  559. 

Prejudicial  Error  in,  see  Appeal  and  Error, 
VII.  m.  7,  b. 

Authentication  of  Order  Dismissing  Regular 
Panel,  sec  Appeal  and  Error,  171. 

Grant  of  Judicial  Power  to  Commissioner, 
see  Constitutional  Law,  228. 

Requiring  Selection  by  Jury  Commissioner, 
see  Constitutional   Law,  595. 

Presumption  as  to  Proper  Proceedings  in 
Drawing,  see  Evidence,  600. 

Of  Grand  Jury,  see  Grand  Jury,  III. 

Grounds  for  New  Trial  as  to,  see  New  Trial, 
III.  c. 

Special  Legislation  as  to,  see  Statutes,  398, 
399. 

See  also  infra,  62,  63,  118. 

72.  The  Colorado  statute  of  1883,  provid- 
ing that  the  panel  of  jurors  for  the  criminal 
court  shall  be  less  in  number  than  for  a  dis- 
trict court,  and  providing  for  a  different  time 
of  making  the  selection,  is  not  obnoxious  to 
the  constitutional  provision  that  proceedings 
and  practice  of  courts  of  the  same  grade  or 
class  shall  be  uniform.  Parker  v.  People,  13 
Colo.  155,  21  Pac.  1120,  4:803 
Omission  of  district  in  selecting  panel. 

73.  A  jury  summoned  by  direction  of  the 
court  from  the  county  districts  of  a  county, 
to  the  exclusion  of  residents  of  a  city,  is  il- 
legal under  a  constitutional  guaranty  of  an 
impartial  jury  of  the  county.  Zanone  v. 
State,  07  Tenn.  101,  36  S.  W.  711,      35:  556 

74.  The  omission  of  a  township  in  select- 
ing the  jury  list  from  the  wards  and  town- 
ships of  the  county,  which  by  Cal.  Code  Civ. 
Proc.  §  206,  is  to  be  in  proportion  to  tlioir 
inhabitants,  is  not  shown  by  the  fact  that 
the  list  does  not  include  the  names  of  any 
persons  in  a  town  which  is  within  the  town- 
ship, but  constitutes  only  a  part  of  it.  Peo- 
ple v.   Searcev,    121  Cal.  1,  53  Pac.  359, 

41:157 
Challenge  to  panel. 

75.  In  a  criminal  action  against  a  man. 
the  constitutional  right  of  women  "to  equal 
civil,  political,  and  religious  rights  and  priv- 
ileges" with  men  cannot  be  raised  by  him, 
by  way  of  challenge  to  the  array,  because 
the  jury  is  composed  exclusively  of  men. 
McKinney  v.  State,  3  Wyo.  719,  30  Pac.  293, 

16:  710 

76.  The  fact  that  some  names  on  the  jury 
panel  were  not  on  the  last  assessment  roll 
of  the  county,  as  the  law  provides  they 
should  be,  does  not,  of  itself,  sustain  a  chal- 


lenge to  the  panel.     People  v.  Searcey,   121 
Cal.   1,  53  Pac.  359,  41:  157 

Filing  jury  list.         • 
See  also  Grand  Jury,  10. 

77.  The  requirement  of  N.  J.  Rev.  p.  526, 
that  the  sheriff  shall  file  the  jury  list  sum- 
moned for  service  with  county  clerk, 
is  directory  merely;  and  failure  to  do  so  will 
not  invalidate  a  trial  unless  it  affirmatively 
appears  that  injurv  was  done.  Johnson  \. 
State  (N.  J.  Err.  &  App.)  59  N.  J.  L.  535, 
37  Atl.  949,  38:  373 
Disqualification  to  summon. 

Bias  of  Officer,  Review  of  Discretion  as  to, 

see  Appeal  and  Error,  561. 
Filing  Sheriff's  Affidavit  of  Bias,  see  Appeal 

and  Error,   1121. 

78.  Town  and  county  officers  are  not  dis- 
qualified, by  mere  inhabitancy,  from  drawing 
and  summoning  jurors  in  a  case  of  prosecu- 
tion of  an  offense  against  the  treasury  of 
the  town  or  county.  Com.  v.  Brown,  14" 
Mass.  585,  18  N.  E.  587,  1:  620 

b.  Qualifications;  Competency. 

Presumption  as  to,  on  Appeal,  see  Appeal 

and  Error,  444. 
Waiver  of  Refusal  to  Set  Aside  Incompetent 

Juror,  see  Appeal  and  Error,  676. 
Review  of  Decision  as  to,  see  Action  or  Suit, 

562^70. 
Excluding  Women  from,  see  Constitutional 

Law,   320. 
Of  Grand  Jury,  see  Grand  Jury,  IV. 
Ground  for  New  Trial  as  to,  see  New  Trial, 

24-33. 
See  also  infra,  106. 
For  Editorial  Notes,  see  infra,  V.   §§  4,  5. 

79.  A  juror  in  Idaho  must  have  all  the 
qualifications  prescribed  for  an  elector;  and 
a  member  of  a  so-called  "Mormon  church'' 
cannot  be  a  juror.  Territory  v.  Evans,  2 
Id.    651,    23    Pac.    232,  7:  640 

80.  A  talesman  in  a  justice's  court  is  not 
to  be  excused  because  he  is  not  a  taxpayer, 
Reed  v.  Peacock,  123  Mich.  244,  82  N.  W.  5M 

49:423 

81.  The  fact  that  one  called  as  a  tales- 
man has  served  in  the  same  court  as  a  tales- 
man same  days  before,  at  the  same  term, 
is  a  cause  for  challenge,  under  111.  Rev.  Stat. 
1881,  §  1395,  making  it  unlawful  for  an  offi- 
cer to  select  any  person  who  has  served  dur- 
ing the  year  immediately  preceding.  Goshen 
v.  England,  119  Ind.  368,  21  N.  E.  977, 

5:  253 
Conviction  of  ofiense. 

82.  In  the  absence  of  an  express  statute? 
making  a  juror  incompetent  who  has  been 
convicted  of  a  criminal  offense  punishable 
by  imprisonment  in  a  penitentiary  of  an- 
other state,  such  conviction  and  sentence  can 
have  no  effect,  by  way  of  penalty  or  of  per- 
sonal disability  or  disqualification,  beyond 
the  limits  of  the  state  in  which  the  judg- 
ment was  rendered.  Queenan  v  Territory, 
11  Okla.  2G1,  71  Pac.  218,  61:  324 
Ignorance  of  English. 

83.  A  Mexican  elector  in  Colorado  is  not 
disqualified  from  jury  duty  because  he  can 
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speak  no  language  but  Spanish.  Re  Allison, 
13  Colo.  525,  22  Pac.  820,  10:  790 

Bias;  interest.  • 

Review  of  Discretion  as  to,  see  Appeal  and 

Error,  564.  567. 
See  also  infra,  95. 
For  Editorial  Notes,  see  infra,  V.  §  4. 

84.  In  an  action  to  which  a  liquor  seller  is 
a  party  a  person  who  says  he  would  not 
give  the  testimony  of  a  liquor  seller  the 
same  credit  that  he  would  that  of  a  person 
not  engaged  in  such  business  is  disqualified 
as  a  juror.  Brockway  v.  Patterson,  72  Mich. 
122,  40  N.  W.  192,  1:708 

85.  The  inhabitants  of  a  town  or  county 
are  not  incompetent  to  sit  as  jurors  on  the 
trial  of  an  indictment  for  forging  instru- 
ments payable  from  the  treasury  of  the 
town  or  county.  Com.  v.  Brown,  147  Mass. 
.385,  18  N.  E.  587,  •  1 :  620 

86.  In  an  action  against  a  city  for  dam- 
ages resulting  from  an  injury  received  by 
reason  of  a  defect  in  a  street  or  sidewalk, 
the  fact  that  a  juror  is  a  resident  taxpayer 
of  the  city  is  a  good  cause  of  challenge  to 
such  juror.  Goshen  v.  England,  119  Ind. 
368,  21  N.  E.  977,  5:253 

87.  The  legislature  may  lawfully  provide 
that  interest  as  a  taxpayer  of  a  county  shall 

lot  disqualify  a  person  from  acting  as  juror 
in  a  suit  in  which  the  county  is  a  party. 
Smith  V.  German  Ins.  Co.  107  Mich.  270,  65 
X.  W.  236,  30:  368 

88.  Odd  Fellows  are  not  disqualified  as 
jurors  in  an  action  by  an  Odd  Fellow  of  a 
lodge  to  which  they  do  not  belong,  on  a 
lease  assigned  to  him  bv  his  lodge.  Reed 
V.  Peacock,  123  Mich.  244,  82  N.  W.  53, 

49:  423 

89.  A  stockholder  in  a  corporation  which 
owns  stock  in  another  company  is  disquali- 
fied to  act  as  juror  in  an  action  against 
the  latter  company.  McLaughlin  v.  Louis 
ville  Electric  Light  Co.  100  Ky.  173,  37  S.  W. 
851,  34:  812 

90.  Persons  were  incompetent  as  jurors  in 
a  suit  against  a  railroad  company  to  recover 
the  penalty  for  an  overcharge  for  passenger 
carriage,  who  only  a  short  time  before  had 
brought  similar  actions  against  the  same  de- 
fendant for  overcharges  on  the  same  section 
of  track  so  that  the  two  cases  involved  the 
same  issues.  Little  Rock  &  Ft.  S.  R.  Co. 
V.  Wells,  61  Ark.  354,  33  S.  W.  208,    30:  560 

91.  A  member  of  a  grand  jury  impaneled 
before  the  trial  of  a  mvirder  casO;  but  which 
had  adjourned  to  meet  in  the  future,  is  not 
incompetent  to  act  as  a  juror  in  the  trial, 
which  is  upon  an  information  and  has  never 
been  brought  to  the  attention  of  the  grand 
iurv.  People  v.  Ebanks,  117  Cal.  652.  49 
Pac.  1049,  40:  2G9 

92.  Jurors  who  have  rendered  a  verdict  of 
guilty  in  a  trial  of  one  person  for  bribery 
are  not  impartial,  within  the  constitutional 
requirement,  so  as  to  be  competent  to  serve 
at  the  trial  of  another  person  indicted  for 
th.e  same  offense,  and  whose  truilt  depends 
upon  practically  the  same  evidence  as  that 
ntlVrrcl  at  the  other  trial,  and  the  bearing  (if 
which   upon  his  guilt   must  have  been   con- 


sidered at   that   time.     People   v.    Mol,   137 
Mich.  692,  100  N.  W.  913,  68:  871 

93.  The  constitutional  provision  for  an  im- 
partial jury  is  violated,  in  a  prosecution  for 
manslaughter  by  recklessly  driving  over  a 
traveler  on  the  highway,  by  permitting 
thereon  a  witness  who,  to  the  knowledge  of 
the  prosecuting  attorney,  knew  that  accused 
was  recklessly  driving  on  the  highway  im- 
mediately preceding  the  commission  of  the 
offense,  a  short  distance  from  where  it  was 
committed;  and  it  is  immaterial  that  the 
statute  forbids  jurors  to  communicate  pri- 
vate knowledge  or  information  to  fellow 
jurors,  or  to  be  governed  thereby  in  giving  a 
verdict.  State  v.  Stentz,  30  W^sh.  134,  70 
Pac.  241,  63:  807 

94.  A  juror  acquainted  with  one  of  the 
d-efendant's  counsel,  who  had  advised  him 
on  an  occasion  not  connected  with  the  case 
on  trial,  is  not  incompetent,  under  N.  Y.  Code 
Crim.  Proc.  §§  376,  377.  People  v.  McQuade, 
110  N.  Y.  284,  18  N.  E.  156,  1:  273 
Opinion  formed. 

Review  of  Discretion,  see  Appeal  and  Error, 

565,  569. 
Denial  of,  by  Juror  on  Motion  for  New  Trial, 

see  New  Trial,  85. 

95.  All  that  can  be  required  for  competen- 
cy as  a  juror  in  a  criminal  case  is  freedom 
from  bias  or  prejudice  for  or  against  the  ac- 
cused, and  ability  to  consider  impartially  the 
evidence  and  to  render  a  verdict  thereon 
without  r^ard  to  former  impressions  formed 
by  rumor  or  newspaper  reports.  .  Garlitz  v. 
State,  71  Md.  293,  18  Atl.  39,  4:  601 

96.  A  juror  having  an  opinion  in  a  case, 
and  whose  declaration  that  he  could  render 
an  impartial  verdict  is  qualified  by  a  doubt, 
is  incompetent,  under  N.  Y.  Code  Crim.  Proc. 
§  376.  Such  declaration  must  be  unequivo- 
cal and  absolute.  People  v.  McQuade,  110 
N.  Y.  284,  18  N.  E.  156,  1:  273 

97.  A  person  who  has  a  fixed  opinion  as  to 
the  guilt  or  innocence  of  a  person  charged 
as  principal  in  a  crime  is  not  a  competent 
juror  upon  the  trial  of  one  charged  as  acces- 
sory. State  V.  Gleim,  17  Mont.  17,  41  Pac. 
998,  31:294 

98.  A  juror  is  not  disqualified  from  serv- 
ing in  a  murder  case,  by  the  previous  expres- 
sion of  a  mere  speculation  as  to  the  result 
of  the  trial,  which  evinces  no  enmity  against 
the  defendant  or  belief  as  to  his  guilt  or  in- 
nocence. Burgess  v.  Territory,  8  Mont.  57, 
19  Pac.  558,  1:  808 

99.  That  a  juror  says  that  he  has  formed 
an  opinion  from  newspaper  reports  of  the 
crime,  which  it  would  take  some  evidence  on 
the  part  of  the  accused  to  overcome,  will  not 
render  him  incompetent,  if  he  says  he  will 
try  to  liear  the  evidence  and  instructions  of 
the  court  and  render  a  true  verdict  without 
reference  to  his  opinion  or  what  he  had  heard 
and  read.  State  v.  Brady,  100  Iowa,  191, 
69  N.  W.  290,  36:  693 

100.  A  juror  who  has  formed  and  ex- 
pressed a  positive  opinion  of  the  guilt  of  the 
prisoner  and  of  certain  specific  and  material 
facts,  although  it  is  based  solely  on  news- 
paper accounts^  is  disqualified,  even  ix  he 
declares  that  he  can  render  a  fair  and  im- 
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partial  verdict  upon  the  evidence  alone, — es 
pecially   where   this   declaration   is   elicited 
by  argumentative  and  persuasive  examina- 
tion by  the  court.     Coughlin  v.  People,  144 
m.  140,  33  N.  E.  1,  19:  57 

101.  A  statute  providing  that  a  juror  shall 
not  be  disquaJified  by  forming  and  express- 
ing an  opinion  based  on  newspaper  accounts, 
if  the  court  is  satisfied  from  his  statement 
on  oath  that  he  can  render  a  fair  and  im- 
partial verdict,  does  not  violate  a  constitu- 
tional guaranty  of  an  impartial  jury.     Id. 

c.  Examination  Generally. 

Right  to  Appeal  from  Ruling  on  Challenge, 

see  Appeal  and  Error,  22. 
See  also  infra,  108. 

102.  The  extent  to  which  a  party  should 
be  allowed  to  go  on  the  examination  of  a 
person  called  as  a  .juror  is  not,  and  cannot 
well  be,  governed  by  any  fixed  rules.  Much 
rests  in  the  discretion  of  the  court  as  to 
what  questions  may  or  may  not  be  an- 
swered; but  in  practice  very  great  latitude 
is  and  generally  ought  to  be  indulged.  State 
v.  Chapman,  1  S.  D.  414,  47  N.  W.  411, 

10:  432 

103.  The  trial  court  is  not  bound  to  ask 
or  to  permit  counsel  to  ask  a  juror  on  his 
voir  dire  any  question  the  answer  to  which 
would  tend  to  criminate  or  disgrace  him. 
Ryder  v.  State,  100  Ga.  528,  28  S.  E.  246, 

38:721 

104.  A  juror  cannot  be  asked  on  his  voir 
dire  in  an  action  for  shooting  plaintiff,  who, 
with  others,  was  giving  defendant  a  chari- 
vari, whether  he  has  any  prejudice  for  or 
against  charivari  parties  or  those  who  en- 
gage in  them.  Higgins  v.  Minaghan,  78  Wis. 
602,  47  N.  W.  941,  11:138 
Waiver. 

105.  The  failure  to  make  any  objection  to 
the  collected  jury  waives  objections  to  the 
improper  exclusion  of  questions  to  individual 
jurors.  Gatzow  v.  Buening,  106  Wis.  1,  81 
iST.  W.  1003,  49:  475 

106.  The  right  to  challenge  a  juror  for  dis- 
qualification is  not  a  cojistitutional  rijjlit 
which  cannot  be  waived,  but  is  a  statutory 
right  which  may  be  waived  by  defendant  or 
his  counsel,  even  in  a  capital  ca^e.  Qiieenan 
V.  Territory,  11  Okla.  261,  71  Pac.  218, 

61 :  324 

d.  Peremptory  Challenges. 

Effect  of  Denying  Challenge  for  Cause  when 
Peremptory  Challenges  are  not  Exhaust- 
ed,   see   Appeal   and    Error,    1125. 

Ground  for  New  Trial  as  to.  see  New  Trial, 
22. 

107.  A  statutory  right  to  challenge  per- 
emptorily in  a  civil  case  two  of  the  jurors 
from  the  panel  called  to  try  the  cause  ex- 
tends to  bystanders  put  upon  the  panel,  as 
well  as  to  jurors  regularly  summoned;  and 
such  jurors  may  be  challenged  after  they 
have  been  sworn,  but  bpforo  anything  else 
is  done,  where  such  practice  prevails  in  the 


cases  of  regularly  summoned  jurors.     Sack- 
ett  V.  Ruder,  152  Mass.  397,  25  N,  E.  736, 

9:  391 

108.  The  court,  after  having  improperly 
denied  a  challenge  for  cause  interposed  by 
the  state,  and  after  the  juror  has  been  per- 
emptorily challenged,  may  sustain  the  dial 
lenge  for  cause  and  excuse  the  juror  and 
allow  the  state  the  full  number  of  peremp- 
tory challenges  to  which  it  is  entitled  by 
law,  without  deduction  of  the  challenge  in- 
terposed to  such  juror.  State  v.  Pancoast. 
5  N.  D.  516,  67  N.  W.  1052,  35:  518 

109.  Act  of  Congress  June,  1872,  as  em- 
bodied in  U.  S.  Rev.  Stat.  §  819,  U.  S.  Comp. 
Stat.  1901,  p.  629,  restricts  parties  indicted 
for  felony  to  twenty  peremptory  challenges; 
and  where  several  parties  are  indicted  for  a 
joint  felony  they  are  deemed  a  single  party 
for  the  purposes  of  all  challenges  under  that 
section.    United  States  v.  Hall,  44  Fed.  883, 

10:  323 

110.  A  statute  allowing  a  peremptory 
challenge  of  one  in  four  of  "any  qualified 
jurors  called"  for  the  trial  of  a  cause  refers 
to  those  not  subject  to  challenge  for  cause, 
including  such  as  have  been  substituted  for 
persons  peremptorily  challenged.  Stevens  v. 
Union  R.  Co.  26  R.  I.  90,  58  Atl.  492. 

66:465 
Order  of  exercising. 

Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror, 1127. 

111.  N.  Y.  Code  Grim.  Proc.  §  385,  so  far 
at  least  as  it  requires  the  people  first  to 
exercise  the  right  of  peremptory  challenges, 
is  imperative,  and  not  directory.  People  v. 
McQuade,  110  N.  Y.  284,  18  N.  E.  156, 

1:273 

112.  Under  N.  Y.  Code  Grim.  Proc.  §  385, 
as  amended  in  1882,  the  prosecution  must 
first  exercise  its  right  of  peremptory  chal- 
lenges as  to  all  jurors  then  in  the  box, 
before  defendant  can  be  called  upon  to  chal- 
lenge peremptorily.  Id. 
On  discharge  of  juror  for  sickness. 

113.  Under  a  statute  providing  that  in 
case  of  the  illness  and  discharge  of  a  juror 
in  a  criminal  case  another  may  be  chosen 
and  the  trial  commence  anew,  if  the  illness 
occurs  during  the  process  of  impaneling  a 
jury  after  accused  had  used  some  of  his 
peremptory  challenges,  the  number  used 
must  be  restored  to  him.  People  v.  Zei<:jl'^r. 
135  Cal.  462,  67  Pac.  754,  56  T  882 

114.  On  the  discharge  of  a  juror  for  sick- 
ness, and  the  drawing  of  another  juror,  un- 
der Dak.  Comp.  Laws,  §  7401,  which  author- 
izes such  drawing,  or  the  discharge  of  the 
entire  jury  and  the  impaneling  of  another, 
only  such  peremptory  challenges  are  al- 
lowed as  have  not  been  already  exhausted 
in  procuring  the  other  eleven  jurors.  State 
v.  Hasledahl,  2  N.  D.  521,  52  N.  W.  315, 

16:  150 

e.  Exclusion;   Rejection. 

Exclusion  of  Negroes,  see  Appeal  and  Er- 
ror, 1121. 

Excusing  Competent  Juror,  see  Appeal  and 
Error,  1123,  1124. 
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New   Trial    for    Excusing   Juror,    see    New 
Trial,  23. 

115.  Jurors  legally  drawn  can  only  be  ex- 
cluded bv  the  court  for  legal  cause.  People 
V.  McQuade,  110  N.  Y.  284,  18  N.  E.  156, 

1:  273 

116.  A  judge  has  no  right  to  reject  a  quali- 
fied juror,  with  whom  all  parties  are  satis- 
fied, unless  for  sufficient  cause;  and  such 
cause  should  appear  on  the  record.  Welch 
V.  Tribune  Pub.  Co.  83  Mich.  661,  47  N.  W. 
562,  11:233 


m.  Number. 

Law  Changing,  as  Ex  Post  Facto,  see  Con- 
stitutional Law,  104. 

Equal  Privileges  as  to,  see  Constitutional 
Law,  596. 

Due  Process  as  to,  see  Constitutional  Law, 
807,  808. 

Of  Grand  Jury,  see  Grand  Jury,  II. 

Partial  Invalidity  of  Statute  as  to,  see  Stat- 
utes, 96. 

See  also  supra,  46-^8,  72. 

For  Editorial  Notes,  see  infra,  V.  §  3. 

117.  The  offense  charged  in  the  indictment, 
the  description  of  whicn  includes  murder  in 
the  first-  degree  as  well  as  in  the  second 
degree,  but  which  expressly  characterizes 
the  crime  as  murder  in  the  second  degree, 
is  within  Utah  Const,  art.  1,  §  10,  provid- 
ing that  in  courts  of  general  jurisdiction, 
except  in  capital  cases,  a  jury  shall  consist 
of  eight  jurors.  State  v.  Bates,  14  Utah, 
293,  47   Pac.  78,  43:  33 


rV.  Special  Jury. 

Struck  Jury,  see  supra,  49. 
See  also  supra,  1,  2,  61. 

118.  The  law  providing  for  special  Juries 
is  not  rendered  unconstitutional  by  the  fact 
that  the  jurors  are  selected  by  the  sheriff 
or  jury  commissioner,  and  not  drawn  by  lot 
as  the  regular  panel  is.  Eckrich  v.  St.  Louis 
Transit   Co.   170   :Mo.   621,   75   S.   W.   755, 

62:  911 

119.  A  law  providing  for  a  special  jury 
is  not  made  unconstitutional  by  requiring 
the  fee  to  l>e  deposited  by  one  applying  for 
it,  which  puts  it  out  of  the  reach  of  a  poor 
man  to  have  a  special  jury.  Id. 


V.  Editorial  Notes. 

§  I.  Generally. 

Constitutional  ri^rht  to  jurv  in  criminal 
ca^o-;,     li  (;:i2;*  5:  S35.* 

Waiver  of  rii'-lit.     .'l:  2ln:*  :■,-,  s:]Q* 

§  2.  Right    to    ]ury    trial. 

Constitutional  li-ht  to  jury  for  iussessment 
of  liaiuaui's  on  default. 
15:  G14. 


Jury  trial  on  appeal  as  satisfying  the  con- 
stitutional   right    to   trial 
by  jury.    15:  441. 
In  equity  case,     1 :  480.* 
Constitutional    right    to    trial    by    jury    in 
equitable  cases  on  account 
of    demand    for    damages. 
15:  287. 
In  quo  warranto.     24:  806. 
Compulsory  reference  as  affected  by  consti 
tutional     right     to    jury. 
25:67. 
Right  to  jury  as  affected  by  compulsory  evi- 
dence    against    one's    self. 
29:  819. 
Right  of  property  owner  to  have  amoimt  of 
assessment  for  public  im- 
provement  fixed  by  jury. 
60:236. 
§  3.  Number  and  agreement  of  jurors  nec- 
essary to  verdict. 
Common-law  doctrine.    43:  34. 
Adoption  of  common-law  doctrine.     43:  36. 
By  constitutional  provisions.     43:  36i 
Construction  placed  upon  constitutional 
provisions.     43:  37. 
In    general.     43:  37. 
State  Constitutions.     43:  40. 
United  States  Constitutiou.    43:  48. 
Meaning    of    the    terms    "jurv"    and    "jury 

trial."     43:48. 
In  criminal   matters.     43 :  49. 

Felony  and  high-grade  oflfenses.    43:  49. 
Misdemeanors.     43:  50. 
Offenses   triable   in   justices'   and   other 
inferior    courts.    43:  51. 
In   civil    actions.     43:  53. 

Less  than  twelve  valid.     43:  53. 
Invalid.     43:  55. 
The  power  of  the  legislature.     43:  56. 
General  doctrine.    43:  56. 
Under  state  Constitutions.    43:  59. 
The   question   of   consent   and  waiver.     43: 
59. 
General  doctrine.     43:  59. 
Constitutional  and  statutory  provisions. 

43:60. 
In  cases  of  felony.     43:  61. 
In  misdemeanors.     43:  64. 
In  civil  actions.     43:  66. 
As  affecting  appeal  jury.     43:  69. 
Absent,  sick,  or  unqualified  juror.    43:  69. 
Constitutional  and  statutory  provisions. 

43:69. 
Decisions  of   the    court.     43:  70. 
Showing  of  the  record.     43:  72. 
In   criminal  cases.     43:  72. 
In  general.     43:  72. 
Consent.     43 :  73. 
In  civil  oases.     43:  74. 
Distinction    between    courts    of   record   and 

not  of  record.     43:  75. 
Jury  of  more  than  twelve.     43:  75. 
The  question  of  demand  of  jurv  of  twelve. 

43:  76. 
Agreement  of  the  jury.     43:  77. 
Unanimity.     43 :  77. 
:\Iajority  "verdicts.     43 :  SO. 
Constitutionality  of  verdict,  by  less  than  all 
the  jurors.     24:  272. 
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§  4.  Qualifications  and  competency  of  jurors. 
Constitutional     right     to     serve     as     juror. 

14:  581,  584. 
Exemption  of  consul   from.     45:  587. 
Juror  impeaching  his  own  verdict.     5:  523;* 

9:  820;*    11:  706.* 
Disqualification  of  jiiror  as  ground  for  new 

trial.     18:473. 
Right   of  juror   to  act   on   own   knowledge. 

31 :  489. 
Delay   of   prosecution  caused   by  failure  to 
have  a  jury  as  ground  for 
discharge  of  accused.     50: 
529. 
Personal  knowledge  of  facts  to  be  proved  as 
affecting  competency  of  ju- 
ror.    63:807. 
Early  law  as  to  knowledge  of  jurors. 

63:  807. 
What   knowledge   will   disqualify.     63: 
808. 
In  general.     63:  808. 
Knowledge      indicating     bias.     63: 
SIO. 
§  5.  —  Jurors  who  have  served  in  same  or 

similar  case. 
Where  the  issues  and  parties  are  the  same. 

68:  871. 
Where  the  same  question  of  fact  is  involved, 
and  one  of  the  parties  is 
the    same    in    both   cases. 
68:  873. 
Where  the  same  question  of  fact  is  involved 
in  both  cases,  and  the  par- 
ties are  different.    08:  875. 
Where  the  transactions  are  connected,  and 
affect  the  same  party,  but 
the    issues    are    different. 
68:  879. 
Where  the  cases  are  similar,  and  the  parties 

are  the  same.    68:  880. 
Where  the  cases  or  facts  are  similar,  and  the 
parties  are  different.     68: 
881. 
Time  and  manner  of  making  the  objection. 
68 :  882. 
Motion  to  quash  the  venire,  or  a  chal- 
lenge   to    the    arrav.     68: 
882. 
Objection  to  a  juror  after  he  is  sworn. 

68':  883. 
Motion  irf  arrest  ot  judgment.     68:  884. 
The  court  excluding  a  juror  of  its  own 

motion.     68 :  884. 
Motion  for  a  new  trial.    68:  885. 


JUSTICE  OF  THE  PEACE. 

I.  In   (General;    Appointment. 
II.  Liabilities. 

III.  Jurisdiction;   Procedure. 

IV.  Review;  Appeal. 
V.  Editorial  Notes. 

Acknowledgment  by,  see  Acknowledgment. 
19. 

Right  to  Appeal  from  Decision  on  Appeal 
from  Judgment  of,  see  Appeal  and  Er- 
ror, 27-29. 

Validity  of  Contract  by,  to  Make  Arrest, 
see  Contracts,  515,  516. 

Jurisdiction  of  Suit  Certified  by,  see  Courts. 
299. 

Judicial  Notice  by,  see  Evidence,  29. 

Mandamus  to,  see  Mandamus,  25. 

Prohibition  to  Restrain,  see  Prohibition,  7, 
11,  18-20. 


JURY   COMMISSIONER. 

Requiring  Selection  of  Jury  by,  see  Consti- 
tutional Law,  505. 

Delegation  of  Judicial  Powers  to,  see  Con- 
stitutional Law,  228. 


JUSTICE. 

Guaranties  of,  see  Constitutional  Law,  II.  f. 


I.  In  General;  Appointment. 

Self-E.vecuting   Constitutional   Provision   as 
to  Salary,  see  Constitutional  Law,  79. 

1.  Justices  of  the  peace  in  cities  of 
Kansas,  whose  civil  and  criminal  jurisdiction 
is  coextensive  with  their  counties,  except  as 
otherwise  provided  by  law,  are  not  strictly 
city  officers,  but  must  be  regarded  as  town- 
ship officers  within  the  meaning  01  the  Con- 
stitution and  statutes  concerning  elections. 
State  ex  rel.  Scott  v.  Parry,  52  Kan.  1, 
33  Pac.  956,  21 :  669 
Appointment. 

Tie  Vote  in  Election  of,  see  Elections,  244. 
Special  Legislation  as  to,  &ee  Statutes,  384. 

2.  A  vacancy  in  the  office  of  a  justice  of 
the  peace,  to  be  filled  by  appointment  by 
judges  of  the  circuit  court,  under  Mo.  Acts 
1891,  p.  176,  is  not  created  by  the  failure  to 
elect  an  incumbent  at  an  election  which  re- 
sulis  in  a  tie  vote,  under  Mo.  Const,  art.  14, 
§  5,  providing  that  all  officers  "shall  hold 
office  during  their  official  terms  and  until 
their  successors  shall  be  duly  elected  or  ap- 
pointed and  qualified."  State  ex  rel.  Crow 
V.   Smith,   152   Mo.  512,  54  S.   W.   221, 

47:560 
Reducing  number. 

3.  A  reduction  of  the  number  of  justices 
of  the  peace  after  the  number  has  been  in- 
creased by  county  commissioners  under  Colo, 
act  April  13,  1891,  is  not  within  the  power 
of  the  county  commissioners,  because  the 
statute  does  not  provide  for  such  reduction. 
Pueblo  County  v.  Smith,  22  Colo..  534,  45 
Pac.  357,  33:  465 
Reducing    jurisdiction. 

4.  The  exclusion  of  the  justices  of  the 
peace  of  a  single  town  from  the  exercise  of 
any  criminal  jurisdiction,  by  N.  Y.  Laws 
1896,  chap.  22,  relieving  them  of  the  duty 
to  enforce  the  criminal  law ;  denying  them 
comjx'nsation  for  such  business,  and  virtu- 
ally prohibiting  all  peace  officers  from  obey- 
ing the  writs  of  such  justices  in  criminal 
cases, — is  a  violation  of  N.  Y.  Const,  art.  6, 
which    provides    for    justices    of    the    peace. 
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without  expressly  saying  what  a  justice  of 
the  peace  shall  be.  People  ex  rel.  Burby  v. 
Howland,  155  N,  Y.  270,  49  N.  E.  775, 

41 :  838 


II.  Liabilities. 

For  Wrongful  Sale  of  Exempt  Property,  see 
Daraage-s,  280. 

For  False  Imprisonment,  see  False  Imprison- 
ment, 29-32. 

For  Editorial  Notes,  see  infra,  V. 

0.  A  justice  of  the  peace,  like  judges  of 
the  superior  courts,  is  protected  from  per- 
sonal liability  for  judicial  acts  in  excess  of 
his  jurisdiction,  if  he  acted  in  good  faith, 
believing  he  had  jurisdiction.  Thompson  v. 
Jackson,  93  Iowa,  376,  61  N.  W.  1004, 

27:  92 

6.  The  liability  of  a  justice  of  the  peace 
for  acts  within  the  exercise  of  his  jurisdic- 
tion is  not  extended  by  Ala.  Code,  §  273, 
requiring  him  to  give  a  bond  for  the  use  of 
persons  injured  "as  well  by  any  wrongful 
act  committed  under  color  of  his  office"  as 
by  the  failure  to  perform,  or  the  improper 
or  neglectful  performance  of,  his  duties, 
Coleman  v.  Roberts,  113  Ala.  323,  21  So.  449, 

36:  84 

7.  The  issue  of  a  mittimus  by  a  justice 
of  the  peace  after  an  appeal  from  his  judg- 
ment and  sentence  had  become  operative, 
although  he  refused  to  grant  it  is  a  minis- 
terial, and  not  a  judicial,  act  for  which  he 
may  be  held  civillv  liable.  Banister  v. 
Wakeman,  64  Vt.  203,  23  Atl.  585,       15:  201 

8.  Failure  to  enter  on  a  justice's  docket  a 
sentence  to  imprisonment  for  contempt  as 
well  as  a  fine,  when  the  entry  of  the  fine  is 
made  after  the  person  is  in  custody  under  a 
warrant  of  commitment,  will  not  render  the 
justice  liable  on  his  official  bond  for  such 
imprisonment,  as  the  defect  in  entry  is  a 
mere  error  or  irregularity  which  does  not 
affect  the  validity  of  the  judgment  on  «oI- 
laterai  attack.  Coleman  v.  Roberts,  113 
Ala.  323,  21  So.  449,  36:  84 

9.  A  justice  of  the  peace  is  not  personally 
liable  in  damages  for  erroneously  deciding 
in  good  faith  that  he  has  jurisdiction  to  try 
a  defendant  who  lias  offered  bail  for  appear- 
ance before  tne  grand  jury  and  demanded  a 
trial  by  jury  after  indictment,  where  the 
lustice  had  jurisdiction  of  tlie  ofiVnse  and  of 
llio  defendant  exco])t  for  such  offer  and  de- 
mand. Austin  V.  Vrooman,  128  N.  Y.  229, 
•28  N.  E.  477,  14:  138 

10.  All  the  acts  of  a  justice  of  the  peace 
who  has  jurisdiction  of  a  criminal  prosecu- 
tion, including  the  interrogation  of  witnesses 
and  other  acts  done  to  and  including  the 
sentence,  are  judicial  acts  for  which  he  can- 
not be  hold  civillv  liable.  I'anister  v.  Wake- 
man,  64  Vt.  203,"  23  Atl.  .58.'),  15:  201 


III.  Jurisdiction:    Procodurft 

IJalulit\     for    ICxcrrise    of    -lurisdielifin,    see 
supra,    II. 


Commitment  by,  for  Contempt,  see  Con- 
tempt, 60. 

Conflict   of  Jurisdiction,  see  Courts,  413. 

Injunction  against  Judgment,  see  Injunc- 
tion, 287,  28S,  290. 

Entering  Judgment  Nunc  Pro  Tunc,  see 
Judgment,  75. 

Conclusiveness  of  Judgment  in  Suit  Com- 
menced before,  see  Judgment,  92. 

Collateral  Attack  on  Judgment  of,  see  .Judg- 
ment,  128-130. 

Ground  for  Excusing  Talesman,  see  Jury, 
80. 

Limitation  of  Action  on  Justice's  Judgment, 
see  Limitation  of  Actions,  212. 

Sufficiency  of  Pleading,  see  Pleading,  217. 

Action  against  Telegraph  Company  for  Stat- 
utory Penalty,  see  Election  of  Remedies, 
28. 

Special  Legislation  as  to,  see  Statutes,  390. 

For  Editorial  Notes,  see  infra,  V. 

11.  A  justice  of  the  peace  has  no  jurisdic- 
tion of  any  cause  of  action  unknown  at 
common  law  and  not  authorized  by  8ta.tute. 
Norfolk  &  W.  R.  Co.  v.  Pinnacle  Coal  Co.  44 
W.  Va.  574,  30  S.  E.  196,  41 :  414 

12.  The  question  whether  a  married  wom- 
an charged  her  separate  estate  with  the  pay- 
ment of  a  debt  can  only  be  determined,  in 
North  Carolina,  in  an  action  brought  in  the 
superior  court,  and  not  in  a  justice's  court. 
Bevill  V.  Cox,  107  N.  C.  175,  12  S.  E.  52, 

11:274 

13.  Jurisdiction  of  a  justice  of  the  peace 
in  Iowa  over  a  nonresident  is  not  obtained 
without  any  service  in  the  township  where 
the  suit  was  brought.  Thompson  v.  Jack- 
son, 93  Iowa,  376,  61  N.  W.  1004,  27:  92 

14.  Actions  for  penalties,  which  are  ex- 
cluded from  the  jurisdiction  of  a  justice  of 
the  peace,  do  not  include  an  action  by  a 
discharged  employee  for  wages,  in  which  he 
is  entitled  to  recover,  under  the  statute,  for 
wages  after  his  discharge  up  to  the  day  of 
payment,  as  the  additional  amount  is  in  the 
nature  of  exemplary  damages,  rather  than  a 
statutory  penaltv.  Leep  v.  St.  I^ouis,  I.  M. 
&  S.  R.  Co.  58  ATk.  407,  25  S.  W.  75, 

23:264 

15.  An  action  for  dannages  to  fences,  pas- 
ture, and  an  unmatured  crop  of  cotton  grow- 
ing in  a  field,  is  for  damages  to  realty  of 
which  a  justice's  court  has  no  jurisdiction. 
Baglev  V.  Columbus  S.  R.  Co.  98  Ga.  626,  25 
S.  E.  638,  34:  286 
Amount  involved. 

For  Editorial  Notes,  see  infra,  V. 

16.  A  creditor  may  remit  a  portion  of 
his  debt  by  voluntary  credits  in  order  to 
bring  his  claim  within  the  jurisdiction  of  an 
inferior  court.  Hunton  v.  Luce,  60  Ark.  146, 
29  S.  W.  151,  28:  221 
In  criminal  cases. 

Release  of  Prisoner  Improperly  Committed 
by  Justice,  see  Habeas  Corpus,  16,  17. 

Jurisdiction  to  Commit  to  Reform  School, 
see  House  of  Correction,  1. 

See  also  supra,  4. 

17.  A  justice  of  the  peace  in  a  borough 
organized  under  X.  J.  Supp.  Rev.  p.  44,  can- 
not  collect  by   commitment  a   fine  imposed 
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for  the  violation  of  an  ordinance.  Breggug- 
lia  V,  Lord  (N.  J.  Sup.)  53  N.  J.  L.  168,  20 
Atl.  1082,  11 :  407 

18.  The  offense  of  maintaining  a  nuisance 
by  a  dam  without  a  fishway  is  not  beyond 
the  jurisdiction  of  a  justice  of  the  peace,  al- 
though by  Iowa  Code  1873,  §  4092,  a  fine  of 
$1,000  may  be  imposed  for  maintaining  a 
nuisance  "where  no  other  punishment  there- 
for is  specially  provided,"  since  a  special 
penalty  which  a  justice  may  lawfully  impose 
is  provided  for  this  particular  offense  by 
Iowa  Acts  17th  Gen.  Assem.  chap.  188,  §  3. 
State  ex  rel.  Remley  v.  Meek,  112  Iowa,  338, 
84  N.  W.  3,  51:  414 

19.  Under  S.  C.  Const,  art.  1,  §  19,  pro- 
viding that  all  offenses  less  than  felony,  in 
which  the  punishment  does  not  exceed  a  fine 
of  $100  or  imprisonment  for  thirty  days, 
shall  be  tried  summarily  before  a  justice  of 
the  peace,  etc.,  a  justice  of  the  peace  has  ex- 
clusive jurisdiction  of  cases  of  petit  larceny 
since  the  act  of  1887  fixing  the  punishment 
for  that  offense  within  the  limits  men- 
tioned. State  V.  Cooler,  30  S.  C.  105,  8  S. 
E.  692,  3:  181 

20.  One  justice  of  the  peace  may  lawfully 
require  sureties  of  the  peace  from  a  person 
brought  before  him  on  a  warrant  issued  by 
another  justice  of  the  county  under  Conn. 
Gen.  Stat.  §  695,  authorizing  such  action  by 
a  justice  on  his  "own  personal  knowledge  or 
on  complaint  of  another," — at  least  when 
that  section  is  construed  with  §  690,  pro- 
viding that  a  justice  may  issue  process  to 
bring  one  charged  with  crime  "before  him- 
self or  any  other  proper  authority."  Bion's 
Appeal,  59  Conn.  372,  20  Atl.  662,  11:  694 
Procedure. 

21.  A  motion  in  justice's  court  to  dismiss 
,  the    writ    because    plaintiff's    full    Christian 

naree  does  not  appear  is  equivalent  to  a 
plea  in  abatement,  and  must  be  granted 
where  the  person  appearing  for  plaintiff 
says  that  he  cannot  amend  because  he  does 
not  know  the  full  name,  but  does  not  ask 
time  to  ascertain  it.  Fisher  v.  Northrup.  79 
Mich.  287,  44  N,  W.  610,  7 :  629 


IV.    Review;    Appeal. 

Certiorari  to  Review  Action  of,  see  Certio- 
rari, 24. 

Injunction  against  Judgment,  see  Injunction, 
287,  288,  290. 

22.  Judgment  on  the  pleadings  may  be 
rendered  on  appeal  from  a  justice's  court  to 
the  district  court,  when  full  pleadings  are 
filed  and  show  that  the  only  answer  is  a 
set-off  which  is  barred  bv  statute.  Talcott 
V.  First  Nat.  Bank,  53  Kan.  480.  36  Pac. 
1066,  24:  737 
Notice  of  appeal. 

23.  A  notice  of  appeal  from  a  judgment 
rendered  in  justice  court  against  a  town, 
signed  by  three  persons,  with  the  word  "Su- 
pervisor" under  the  last  signature,  tlie  sig- 
natures and  the  official  designation  being  so  ; 
located  that  if  the  plural  number  were  used 


instead  of  the  singular  it  would  clearly  indi- 
cate that  all  signed  officially,  shows  with 
reasonable  certainty  that  it  was  so  signed, 
where  there  is  no  indication  in  the  notice  to 
the  contrary.  Patrick  v.  Baldwin,  110  Wis. 
342,  85  ISr.  W.  274,  53:613 

24.  Mistakes  in  a  notice  of  appeal  from 
a  judgment  rendered  in  justice  court  do  not 
render  such  notice  ineffective,  if  it  contains 
enough  to  identify  with  reasonable  certain- 
ty the  judgment,  the  parties,  and  the  court, 
and  to  show  that  it  was  made  by  the  party 
appealing,  personally,  or  by  some  person  or 
persons  duly  authorized,  in  behalf  of  such 
party.  Id. 
Matters  reviewable. 

25.  Instructions  to  the  jury  by  a  justice 
of  the  peace  in  the  course  of  the  trial  of 
an  action  before  him  are  reviewable  on  error. 
Hirth  V.  Graham,  50  Ohio  St.  57,  33  N.  E. 
90,  19:721 
Waiver  of  errors  below. 

26.  An  appeal  by  defendant  from  a  jus- 
tice's judgment  waives  all  errors  and  defects 
in  the  original  summons  and  in  the  service 
thereof.  Witting  v.  St.  Louis  &  S.  F.  R.  Co. 
101  Mo.  631,  14  S.  W.  743,  10:  602 

27.  Failure  of  the  justice  of  the  peace  to 
send  up  the  complaint  in  an  action  for  for- 
cible entry  and  detainer  is  waived  by  going 
to  trial  on  appeal  to  the  circuit  court  with- 
out objecting  to  its  absence.  Leiferman  v. 
Osten,  167  111.  93,  47  N.  E.  203,  39:  156 
Dismissal. 

Appealability  of  Order  of,  see  Appeal  and 
Error,  27,  28. 

28.  A  formal  judgment  is  necessary  to  ac- 
complish a  dismissal  of  an  appeal  from  jus- 
tice's court  and  until  the  entry  of  such  a 
judgment  the  action  is  still  pending  in  the 
district  court.  Re  Weber,  4  N.  D.  119,  59  N. 
W.  523,  28:  621 

29.  An  order  of  the  district  court  dismiss- 
ing an  action  appealed  to  it,  for  want  of 
jurisdiction  under  the  Nebraska  statutes,  is 
equivalent  to  an  order  for  the  entry  of  a 
formal  judgment  embracing  a  dismissal,  with 
costs,  and  should  direct  an  entry  of  such  a 
judgment  in  terms.  Id. 
Bond. 

30.  The  Nebraska  district  court  has  no 
such  jurisdiction  of  the  person  of  the  surety 
on  an  undertaking  on  appeal  from  a  justice's 
judgment  that  it  may,  on  rendering  a  judg- 
ment against  appellant,  render  the  same 
against  the  suretv.  Druintnond  Carriage 
Co.  V.  Mills,  54  I^e'b.  417,  74  N.  W.  966, 

40:  761 


V.  Editorial   Notes. 

Right  of  woman   to  be.     38:  209. 
Competency  of,  as  witnesses.     .31 :  465. 
Place  at  which  may  act.     33:  90. 
Judgment    of;    filing   transcript.     2:  831.* 
Entry  or  record  of  judgments  of.     28:  638. 
Voluntary  credits  to  bring  claim  within  ju- 
risdiction.    28:  221. 
Personal  liability  for  exceeding  jurisdiction. 
'  14:  138;   27:  92. 
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Power  of,  to  order  post  mortem  examina- 
tion.   31 :  543. 

Number  and  agreement  of  jurors  necessary 
to  valid  verdict  in  crimi- 
nal trial  in  justices'  and 
other  inferior  courts.  43: 
51. 


JUSTIFIABLE   HOMICIDE. 
See  Homicide,  HL 


JUSTIFICATION. 

For  Assault,  see  Assault  and  Battery,  II. 

Evidence  as  to,  see  Evidence,  XI.  w. 

For  Causing  Death,  Burden  of  Proof  as  to, 

see    Evidence,    339 
For  Arrest,  see  False  Imprisonment,  III. 
Of  Libel,  see  Libel  and  Slander,  IH.  c;  Trial, 

260. 


K 


KANAKA. 

Right  to  Become  Naturalized,  see  Aliens,  9. 

♦-•-♦ 

KEELEY  CURE. 

Use  of  Public  Funds  for,  see  Public  Moneys, 
34-37. 


KEELY  MOTOR. 

Refusal  to  Operate,  as  Contempt,  see  Con- 
tempt, 38. 


KILN. 

As  Nuisance,  see  Nuisances,  37. 

Editorial  Notes. 

Municipal  power  over  brick  and  lime  kilns 
as  nuisances.     38:  654. 


KINDERGARTEN. 


KENTUCKY. 


Concurrent    Jurisdiction    Over    Ohio    River, 
see   Courts,   35. 


KEY. 

Delivery  of,  to  Show  Gift,  see  Gift,  45,  46, 
48,  57. 

Deliver}-  of,  as  Part  of  Delivery  of  Pledge, 
see   Pledge   and   Collateral   Security,   7. 

Effect  of  Tenant's  Retention  of,  see  Land- 
lord and  Tenant,  53. 

To  Secret   Code,  see  Secrets,  2. 


KICKING  CARS. 

Injury  to  Employee  by.  --co  Mast'^r  and  Ser- 
vant.  20.-):    trial. 'lO.l. 

Assnniiitioti  df  lli-k  as  to.  see  ^Master  and 
Servant,  'AW. 

romrilMU"ry  X.-jli-fnce  a=  to,  see  Master 
and    Sc)'\  ani  .  .'!'''.>. 

Lialiilitv  for   Injury  by,  see  Railroads.   132. 


Judicial  Notice  of  Significance  of  Term,  see 

Evidence,  132. 
Power   of   Legislature   to    Provide   for,   see 

Schools,  2. 
Certificate  to  Teach  in,  see  Schools,  39. 
Separate  Building  for,  see  Schools,  116. 


KINDRED. 

Who  are,  see  Descent  and  Distribution,  la, 
.    61. 


KINSHIP. 

As  Defense  to  Action  for  Breach  of  Promise, 
see   Breach   of  Promise,   5. 


♦  •» 


KLEPTOMANIA. 

As  Defense  to  Crime,  see  Criminal  Law,  23. 

Editorial  Notes. 
As  a  defense  to  theft.     18:  229. 


KNIGHTS  OF  HONOR. 

Action  on  Certificate  by,  sec  Insurance,  1284. 
See    also   Insurance,    224. 
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KNIGHTS  OF  LABOR. 

Rights  of   Local  Assembly,   see  Benevolent 
Societies,  7. 


KNIGHTS  OF  PYTHIAS. 

See  Benevolent   Societies,  3,   4:     Insurance, 
22,  989,  1233. 


KNOWLEDGE. 

Presumption  and  Burden  of  Proof  as  to,  see 

Evidence,  II.  e,  5. 
Evidence  of,  see  Evidence,  XI.  d. 


LABELS. 

Of  Labor  Organization,  see  Constitutional 
Law,   337-340;    Trademark,   61-71. 

As  Subject  of  Forgery,  see  Forgery,  18. 

Indictment  for  Wrongful  Use  of,  see  Indict- 
ment, etc.,  S5. 

Injunction  against  Use  or  Imitation  of,  see 
Injunction,  58,  449-452,  454-458. 

See  also  Trademark. 

Editorial  Notes. 

Protection  of  exclusive  right  to  use.    8:641.* 
As  trademarks.     17:  130. 


LABOR.  • 

Regulation  of  Wages  for,  see  Constitutional 

Law,  718-734. 
Legislative  Power  to  Fix  Compensation  for, 

see  Municipal 'Corporations,  61. 

Editorial  Notes. 

Right   to   compel   prisoners   to   labor.     27: 
593. 


LABOR  DAY. 

Finding  of  Indictment  on,  see  Holidays,  5. 


LABORERS. 


Assignment  of  Claims  of,  see  Assignment, 
39. 

Protection    of    Bank    Advancing   Money    to 
Pay  Claires  of,  see  Bonds,  18. 

Who   arc,  see  Corporations,   800,   808;    Me- 
chanics' Liens,  35,  43. 

Exemption  in  Favor  of,  see  Exemptions,  33- 
35,  41. 

Lien  of,  see  Liens,  14,  15,  23-25;  Mechanics' 
Liens. 

Preference  of,  in  Funds  in  Receiver's  Hands, 
see  Receivers,  88-93. 

Question  for  Jury  as  to,  see  Trial,   182. 

In  General,  see  blaster  and  Servant. 
L.R.A.  Dig.— 119. 


Editorial  Notes. 

Who   are  laborers,   employees,  or  servants, 
within   meaning    of    stat- 
.  utes   giving   them   prefer- 
ences.    18:  305. 

Definitions.     18:305. 

Who  are  secured  by  the  mechanics'  lien 
laws.     18:  305. 

Preference  of  claims  against  insolvent 
corporations.     18:  306. 

Who  are  laborers,  servants,  or  em- 
ployees under  the  statute 
making  stockholders  indi- 
vidually liable.     18:  308. 

Laborers  whose  earnings  are  exempted 
from  attachment    or  gar- 
nishment.   18:  309. 
Seamen.    18:  310. 


LABORING. 

On  Sunday,  What  is,  see  Sunday,  III. 


LABOR  ORGANIZATION. 

Liability  for  Inducing  Breach  of  Contract 
against  Joining  see  Case,  36. 

Conspiracy  by,  see  Conspiracy,  I.  d. 

Discrimination  in  Favor  of,  see  Constitution- 
al Law,  337-340,  544-546. 

Prohibition  against  Discharge  for  Member- 
ship in,  see  Constitutional  Law,  565. 

Master's  Right  to  Interfere  with  Employ- 
ee's Right  to  Belong  to,  see  Constitu- 
tional Law,  706-709. 

Statutory  Prohibition  against  Preventing 
Employees  Belonging  to,  see  Constitu- 
tional Law,  1037. 

Giving  Monopoly  to  Union  Labor,  see  Con- 
tracts, 840. 

Indictment  for  Counterfeiting  Label  of,  see 
Indictment,  etc.,  85. 

Injunction  af,'ainst,  see  Injunction,  133-142. 

Trademark  of,  see  Trademark,  6,  7,  61-71. 

Editorial  Notes. 

Label  or  trademark  of.     29:  200. 
Boycotting.     12:  194.* 

Lawfulness    of    combinations    of    workmen, 
12:  193,* 
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LABOR  STATISTICS. 

Delegation    of    Power    to    Commissioner  of 
Bureau  of,  see  Constitutional  Law,  200. 


LACE. 

Duty   to    Notify    Carrier    of   Value    of,    see 
Carriers,  748,  749. 


LACHES. 

Estoppel  by,  see  Estoppel,  III.  g. 

As  Defense  against  Injunction  as  to  Trade- 
name, see  Injunction,  453. 

In  Seeking  Relief  from  Judgtaent,  see  Judg- 
ment, VII.  e. 

To  Bar  Action,  see  Limitation  of  Actions,  I. 
b. 

Release  of  Surety  by,  see  Principal  and 
Surety,  45--49. 

As  Affecting  Specific  Performance,  see  Spe- 
cific Performance,  77. 

Forfeiture  of  Right  to  Construct  Irrigation 
Ditch  by,  see  Waters,  377. 

Editorial  Notes. 

Defined.      ID:  125.» 

In  contesting  sewer  assessment.     60:  246. 

As  bar  to  right  to  injunction  against  ob- 
struction of  water  of 
stream.     59:  884. 

In  Probating  will.     57 :  253. 


LADDER. 

Negligence  as  to,  see  Master  and  Servant, 
123,  218,  444. 

(^)uestion  for  Jury  as  to  Contributory  Negli- 
gence in  Using,  see  Trial,  418. 


LAKE    MICHIGAN. 

As  Boundary,  see  Boundaries,  4. 

#  •  » 

LAKES. 

Admiralty  Jurisdiction  over,  see  Admiralty, 
7. 

Sovereignty  of  State  over,  see  Boundaries.  4. 

As  Bonndarv.  see  BouiKlaries,  3.5.  39,  40.  40- 
49.   57.  'oS. 

I'l'iiliihit iiitr  De})(isit  oi  Sa\\<lust  in.  see  Con- 
stitutional T>a\v.  9SG. 

i;i<;lit   to   Fish    ill.   -ce   Fisheries.    l(i--l!l. 

(  undeniiiat  ion  nf  I'li^;):!  to  Fish  in.  see  Em- 
iiieiit    Diiinain.    io. 

ilai-inj:   Level   n|'.   -re   Waters.  :i4. 

In  iuiictii'ii  auain-t  llaisinir  L-'vel.  -ce  jn- 
iniift  iiiii.    11. 

J'resL-rijit  i\  (■  lliyht  lu  Raise  Level,  see  Wa- 
ter-,  JiJlJ. 


Lowering  Level  of,  by  Taking  Ice,  see  In- 
junction, 203. 

Xavigabliity  of,  see  Waters,  20-22. 

Ownership  of,  see  Waters,  32. 

State  Regulation  or  Control  of,  see  Waters. 
40-43. 

Piers  in,  see  Waters,  116. 

Title  to  Land  under,  see  Waters,  81-85,  127, 
129,  139,  135,  136,  143,  145. 

.Change  in  Bed  of,  see  Waters,  172,  174. 

Relative  Rights  of  Riparian  Owners  in  Bed 
of,  see  Waters^  195-199. 

Riparian  Rights  in  Generally,  see  Waters, 
227,  247-253,  258,  291,  2^. 

Editorial  Notes. 

Jurisdiction  over  Great  Lakes.     46:  277. 
Property  in  non-navigable  lakes.     8:  578.* 
Ownership  of  bed  of  lakes  and  ponds.     18: 

695;    42:  175. 
As  state  boundaries.     15:  187. 
Right  to  fish  in.     60:  512. 


LAMP. 

Requiring   Bicyclists   to   Carry,   see  Consti- 
tutional Law,  348,  349. 
Meaning  of,  see  Contracts,  319. 


LAND. 


See  Real  Property. 


LAND  ASSOCIATIONS. 

By-law  of,  see  Associations,  3,  4. 

^—~^ ■ 

LAND  COMMISSIONERS 
Mandamus  to,  see  Mandamus,  61. 

♦-•-♦ ■ 

LAND  CONTRACT. 
See  Vendor  and  Purchaser. 


LANDING. 

Dedication  nf,  see  Dedication.  35,  47. 
On   Highway,  see  Highways,  95. 
Injtuiction  against,  see  Injunction,  306. 
Lesse<''s   .\LTeenient    to  Keep   in  Repair,  see 

Landlord  and  Tenant,  21. 
Liatiilitv   tor  Kent  after  Destruction  of,  see 

Landlord  and   Tenant,  203. 
Tax  on.  see  Taxes.  329. 
1-^or  llenefit  of  Town,  see  Towns,  14,  15. 
See  also   Public  Landing;    Wharvea 
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I.  Creation  and  Existence   of  Relation. 
n.  Leases. 

a.  In  General. 
—  b.  Covenants. 

1.  In  General. 

2.  Implied  Covenants. 

c.  Terms;   Holding  Over;  Renewal. 
—  d.  Termination;   Forfeiture. 
- — e.  Assignment;  Subletting. 

in.  Rights  and  Liabilities  of  Parties. 

a.  In  General. 

b.  As   to   Fixtures   and   Property    on 

Premises. 

c.  Liability  of  Landlord  for  Defective 

or  Dangerous  Premises. 

1.  To  Third  Persons  Generally. 

2.  To  Tenant  and  His  Family. 

o.  Injuries  to  Person. 
b.  Injury  to  Property. 

3.  To  Guests  or  Boarders  of  Ten- 

ant. 

4.  To    Servants  of  Tenant. 

d.  As  to  Rent. 

1.  In  General. 

2.  Landlord's  Lien. 

3.  Distress.  ^ 

e.  Re-entry;  Recovery  of  Possession. 
IV.  Editorial  Notes. 

Abatement  of  Action  for  Injunction  against 

Lessee  of  Wharf,  see  Abatement   and 

Revival,  29. 
Adverse  Possession  by  Tenant,  see  Adverse 

Possession,  I.  d,  and  also  infra,  IV.  §  2. 
Priority     of    Lessor's   Mortgage     over    His 

Mortgage  Creditors,  see  Chattel  Mort- 
gage, 77. 
Damages    for   Breach    of    Contract    of,    see 

Damages,  120-127. 
Damages  to  Tenant  for  Tort  Affecting  his 

Estate,  see  Damages,  403. 
Damages   for  Taking  Leased   Property,  see 

Damages,  458. 
Acquiring  Easement   by   Prescription   while 

Land   is   in   Possession   of   Tenant,   see 

Easements,  24. 
Ejectment   against   Tenant   Claiming  under 

Tax    Deeds,    see    Ejectment,    29. 
Notice  to  Tenant  of  Proceedings  to  Lay  out 

Highway,  see  Highways,  16. 
Effect  on  Insurance  of  Letting  Tenant  into 

Possession,  see  Insurance,  380. 
Insurance     against     Total     Destruction     of 

Building  on  Leasehold  Interest,  see  In- 
surance,   1118. 
Pro  Rata  Loss  between  Insurers  of  Leased 

Property,  see  Insurance,  1278. 
Effect    on    Landlord    of    Judgment    against 

Tenant,  see  Judgment,  244. 
Liability   of  Purchaser  at   Judicial   Sale  of 

Leasehnkl,  see  Judicial  Sale,  21. 
Mechanic's  Lien  under  Contract  with  Lessee, 

see  ^Mechanics'  Liens,  11-13. 
Lien  on   Leasehold  Interest,  see  Mechanics' 

Liens,  50. 
Possession  of  Tenant  as  Notice  to  Purchaser, 

see  Notice.  81-85. 
Effct  of  I^nrccorded  Lease,  see  Vendor  and 

Puichaser,  91. 


See  also  infra,  66,  196,  237,  238. 
For  Editorial  Notes,  see  infra,  IV.  §§   1,  2, 
23. 

1.  The  occupancy  of  a  part  of  a  school- 
house  as  a  residence  by  a  teacher  for  the 
purpose  of  enabling  him  the  better  to  per- 
form his  contract  to  teach  does  not  make 
him  a  tenant  of  the  school  district  employ- 
ing him,  but  his  occupation  is  that  of  the 
district.  Alpine  Twp.  School  Dist.  No.  11 
V.  Batsche,  106  Mich.  330,  64  N.  W.  196, 

29:  576 

2.  The  maker  of  a  deed  of  trust  in  pos- 
session may  contract  in  such  deed  with  the 
trustee  that  foreclosure  of  the  deed  of  trust 
shall  create  the  relation  of  landlord  and 
tenant  between  the  purchaser  and  mort- 
gagor, and  that  upon  the  latter's  default 
in  surrendering  possession  he  may  be  re- 
moved by  writ  of  unlawful  detainer.  Grif- 
fith V.  Brackman,  97  Tenn.  387,  .37  S.  W. 
273,  49:  435 

3.  A  contract  by  which  the  owner  of  a 
farm  agrees  with  another  person  that  the 
latter  shall  occupy  and  cultivate  it,  each 
furnishing  a  certain  part  of  the  seed,  im- 
plements, and  stock,  and  providing  that  the 
products  shall  be  divided  at  the  end  of  a 
given  term,  or  sold  and  the  proceeds  divided, 
does  not  make  the  occupant  a  partner  of  the 
owner,  who  will  have  the  powers  of  a 
surviving  partner  on  the  owner's  death,  but 
only  a  tenant  or  agent.  Shrum  v.  Simp- 
son, 155  Ind.  160,  57  N.  E.  708,  49:  792 

4.  A  person  who  has  the  privilege  of  en- 
tering upon  land  merely  for  the  purpose 
of  quarrying  rock  and  working  it  up  into 
marketable  shape,  and  whose  payments  for 
the  use  of  the  land  are  in  the  nature  of 
"stumpage,"  being  deetrmined  by  the  quan- 
tity of  paving  blocks  obtained,  is  a  licensee, 
and  not  a  tenant.  Rockport  v.  Rockport 
Granite  Co.  177  Mass.  246,  58  N.  E.  1017, 

51:  779 


II.  Leases, 
a.  In  General. 

To  Alien,  see  Aliens,  20. 

By  Indian,  see  Indians,  7.  ' 

By  Public  Corporation,  see  State  Institu- 
tions, 3. 

Of  Rooms  in  Court  House,  see  Court 
House,  1. 

For  Ferry,  see  Ferry,  5,  6,  12. 

Of  Harbor  Area,  see  Harbors,  3,  4. 

Of  Highway,  see  Highways,  52,  53;  Mu- 
nicipal Corporations,  423,  424. 

Of  Infant's  Land,  see  Guardian  and  Ward, 
10. 

Of  Rooms  bv  Infant,  see  Infants,  71. 

Of  Stall  in  :Nr:irket,  See  Markets,  20-22. 

Of  Mine  Generally,  see  Mines.  37-40,  67-91; 
Partnership,  9-11. 

For  Oil  or  Gas,  see  Mines,  II.  b,  4.  a. 

Of  City  Gas  Works,  see  Municipal  Corpora- 
tions, 391-393,  410. 
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Of  Public  Landing,  see  Public  Landing. 

Of  Timber  on  Public  Land,  see  Public  Lands, 

7-9,  19. 
Of  Railroads,   see  Railroads,  4-30. 
Of   Street   Railways,    see    Street  Railways, 

Of  Wharf,  see  Wharves,  8-13. 

What  Covered  by  Mortgage  in  Lease  of 
Brick  Yard,  see  Chattel  Mortgage,  25. 

Parol  Agreement  for,  see  Contracts,  159- 
163,  180-184. 

Parol  Lease,  see  Contracts,  217. 

Privilege  of  Purchase  in,  see  Contracts,  72, 
97,  106. 

For  Immoral  Purpose,  see  Contracts,  446, 
447. 

Invalidity  of,  as  in  Restraint  of  Trade, 
see  Contracts,  585,  586. 

As  Affecting  Dower,  see  Dower,  16,  63. 

As  Evidence,   see  Evidence,  915-917. 

Effect  of,  on  Abutting  Owner's  Liability  for 
Injury  by  Defective  Street  or  Side- 
walk, see  Highways,  IV.  b,  3,  b. 

In  Perpetuity,  see  Real  Property,  46,  47. 

On  Sale  of  Property,  see  Sale,  I.  c. 

As  Distinguished  from  Conditional  Sale,  see 
Sale,  125. 

Question  for  Jury  as  to  Lessee's  Authority 
to  Sell,  see  Trial,  79. 

For  Editorial  Notes,  see  infra,  IV.  §  3. 

5.  A  lease,  and  not  a  mere  license,  is  made 
by  a  writing  acknowledging  the  receipt  of  a 
specified  amount  of  money  in  payment  of  a 
certain  described  sand  bar  for  one  year,  with 
"the  exclusive  right  to  all  gravel  and  sand 
for  the  year  above  named,  and  excluding  all 
other  parties  from  said  premises."  Hey- 
wood  V.  Fulmer,  158  Ind.  658,  32  N.  E.  574, 

18:  491. 

6.  One  who  hsus  executed  a  contract  for 
the  leasing  of  a  house,  taken  possession  un- 
der it,  and  paid  rent,  cannot  repudiate  it  be- 
cause it  does  not  give  the  number  of  the 
house.  Bulkley  v.  Devine,  127  111.  406,  20  N.  ! 
E.  16,  3:  330 

7.  It  seems  that  a  lease  which  designates 
the  property  as  a  certain  building,  describ- 
ing it  by  street  and  number,  is  a  lease  for 
the  whole  premises,  and  not  for  the  build- 
ing alone,  where  the  building  covers  the 
land,  and  the  exclusive  possession  of  the 
land  is  necessary  to  the  enjoyment  of  the 
demise.  Chesebrough  v.  Pingree,  72  Mich. 
438,  40  N.  W.  747,  1 :  529 
Effect    of    non-compliance    with    condition 

precedent. 

8.  Demand  for  compliance  with  a  condi- 
tion precedent  to  the  taking  effect  of  a 
lease  is  not  necessary  to  put  the  lessee  in 
default  for  failure  to  comply,  and  thereby 
defeat  the  operation  of  the  instrument. 
Frank  v.  Stratford  Handcock,  1.'^  Wvo.  37, 
77   Pac.   134,  (37:  571 

9.  A  lease  which  does  not  become  opera- 
tive because  of  failure  to  comply  witli  a  con- 
dition precedent  does  not  constitute  a  con- 
sideration for  an  agreement  contained  in  it, 
,!,n\'iiiof  the  lessee  an  option  to  purchase  the 
])rni)erty.  Id. 

in.  A  clan-o  i'(M|inriiit:  the  lc>=oo  tn  do- 
])n-it    nion(\\-    with    tlic   Ic-^-or    1o    socnro    tlio 


faithful  performance  by  the  lessee  of  the 
covenants  of  the  lease  is  not  a  covenant, 
but  a  condition,  failure  to  perform  which 
will  prevent  the  lease  from  taking  effect,  al- 
though the  terms  of  the  contract  indicate 
a  present  demise,  where  the  covenants  to  be 
secured  relate  to  the  payment  of  taxes,  the 
operation  and  use  of  the  property,  and  the 
delivery  of  a  portion  of  the  crops  as  rent. 

Id. 

11.  The  fact  that  the  lessee  is  in  posses- 
sion of  the  leased  property  at  the  time  of 
the  execution  of  the  lease,  with  nothing  to 
show  that  possession  was  delivered  to  him 
by  the  lessor,  is  not  sufficient  to  give  valid- 
ity to  the  leasie,  which  would  otherwise  be 
of  no  effect  because  of  failure  to  comply 
with  a  condition  precedent.  Id. 

12.  A  lessee  who  has  not  entitled  him- 
self to  possession  under  the  lease  because 
of  failure  to  comply  with  a  condition  prece- 
dent is  not  entitled  to  damages  for  being 
evicted  from  and  kept  out  of  possession  of 
the  property.  Id. 

b.  Covenants. 
1.  In  General. 

To    Pay    Rent,    Effect    of   Adjudication    in 

Bankiruptcy  on,  see  Bankruptcy,  20. 
Parol   Waiver  of  Written   Stipulation,   see 

Contracts,  758. 
Lessee's  Agreement  as  to  Sale  of  Beer,  see 

Contracts,  554. 
Damages  for  Breach  of,  see  Damages,  124, 

125. 
Evidence  of  Oral  Warranty,  see  Evidence, 

1106. 
Evidence  of  Oral  Inducement  by  Lessor,  see 

Evidence,  1115. 
Injunction  against  Breach  of  Contract  as  to 

Sale  of  Beer,  see  Injunction,  79. 
Who  may  Enforce  Covenants,  see  Parties, 

41. 
Specific  Enforcement  of  Contract  by  Tenant, 

see  Specific  Performance,  35,  73. 
See  also  supra,  10;  infra,  56,  73,  80,  83-85, 

87,  211-216,  231,  232;   Covenant,  105. 

1 3.  A  lessee  may  recover  damages  by  ac- 
tion for  breach  of  covenant  by  his  landlord, 
even  if  this  does  not  amount  to  an  eviction 
or  operate  as  a  bar  to  the  claim  for  rent. 
Keating  v.  Springer,  146  111.  481,  34  N.  E. 
805,  22:  544 

14.  Damages  to  a  tenant,  resulting  from 
an  injunction  obtained  without  sufficient 
cause  by  the  lessor,  which  prevented  him 
from  cultivating  the  land,  may  be  recovered 
in  an  action  on  the  covenants  in  the  lease, 
although  there  may  be  a  remedy  on  the 
injunction  bond.  Hubble  v.  Cole.  88  Va. 
230.   13   S.  E.  441,  13:  311 

15.  A  covenant  in  a  lease  of  railroad  prop- 
erty used  for  warehouse  purposes,  reliev- 
ing the  com{>anv  from  liability  for  loss  by 
fire,  does  not  bind  an  agent  of  the  lessee  in 
charoe  of  the  property,  a  stranger  to  the 
]ea>e.  who  stores  his  own  property  in  the 
waichmise.  Iviiiof  v.  Southern  P.  Co.  109 
Cah  0(1.  41  Pac.  786,  29:  755 
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16.  An  agreement  under  seal  between  a 
landowner  and  an  incorporated  company,  his 
lessee,  that  certain  lawful  restrictive  cove- 
nants and  conditions  contained  in  an  agree- 
ment and  its  accompanying  memorandum, 
looking  to  the  formation  of  the  company  and 
the  execution  of  the  lease  which  had  been 
entered  into  between  such  landowner  and 
the  projectors  of  the  company,  should  be 
binding  upon  the  lessee  and  its  assigns 
and  should  be  fully  carried  out,  will 
render  such  conditions  binding  upon  the 
lessee  and  its  assigns  with  notice,  although 
they  were  not  actually  incorporated  in  the 
lease,  and  the  agreements  were  not  recorded 
as  a  part  thereof.  Newbold  v.  Peabody 
Heights  Co.  70  Md.  493,  17  Atl.  372,       3  :579 

17.  A  lawful  restrictive  covenant  entered 
into  by  a  lessor  and  his  lessee  in  respect  to 
the  manner  of  using  the  leased  property  will 
be  enforced  by  a  court  of  equity  against  the 
lessee  and  his  assigns  with  notice,  although 
the  covenant  is  not  of  a  character  to  run 
with  the  land.  Id. 
To  turn  over  in  good  condition. 

For  Editorial  Notes,  see  infra,  IV.  §  16. 

18.  The  "expiration"  of  a  lease  within  the 
meaning  of  a  covenant  to  turn  over  the 
property  in  good  condition  at  the  expiration 
of  the  lease  is  the  actual  termination  of  the 
tenancy,  although  this  is  by  subsequent  con- 
tract made  at  a  date  earlier  than  that  speci- 
fied in  the  lease.  Marshall  v.  Rugg,  6  Wyo. 
270,  44  Pac.  700,  45  Pac.  486.  33:679 
As  to  repairs. 

Implied  Covenant  as  to,  see  infra,  31-34. 
Landlord's  Liability  for  Injury  by  Lack  of 

Repair,  see  infra,  154-162,  170-172. 
Damages  for  Breach  of,  see  Damages,  125. 
Parol  Evidence  as  to,  see  Evidence,  1103. 
See  also  infra,  109,  120,  132,  158,  197. 
For  Editorial  Notes,  see  infra,  IV.  §§  16-18. 

19.  A  covenant  to  keep  leased  premises  in 
repair  imposes  merely  the  obligation  to  keep 
them  in  as  good  repair  as  they  were  in 
when  the  agreement  was  made.  St.  Joseph 
&  St.  L.  R.  Ck>.  V.  St.  Louis,  I.  M.  &  S.  R.  Co. 
135  Mo.  173,  36  S.  W.  602,  33:607 

20.  A  covenant  by  the  lessor  of  a  hotel, 
"that  he  will  keep  ...  in  good  repair" 
the  outside  of  the  premises,  binds  him  to 
repair  the  roof  so  as  to  make  the  building 
habitable,  if  it  was  out  of  repair  at  the 
time  of  the  lease,  and  is  not  satisfied  in  such 
case  by  maintaining  the  premises  in  the 
same  condition  as  when  leased.  Miller  v. 
McCardell,  19  R.  I.  304,  33  Atl.  445,    30:  682 

21.  A  les^see's  agreement  to  keep  in  repair 
a  roadway  which  is  below  high-water  mark 
and  is  a  mere  incident  to  the  right  of  moor- 
ing, loading,  and  unloading  at  a  leased 
river  front  and  so-called  landing  which  has 
no  wharf,  dock,  or  pier,  and  to  deliver  the 
premises  in  "good  order  and  repair,"  and 
make  good  all  damages  to  said  premises  ex- 
cept the  usual  wear  and  proper  use  thereof," 
does  not  obligate  the  lessee  to  protect  the 
bank  against  an  extraordinary  peril  from  a 
sudden  change  in  the  current  of  the  river, 
which  washes  away  a  bank  that  had  stood 
in  the  same  condition  for  centuries.     Wait 


V.  O'Neil,  47  U.  S.  App.  19,  76  Fed.  408,  22 
C.  C.  A.  248,  34-  550 

22.  A  lease  providing  for  repair  of  the 
premises  by  the  lessor,  or  termination  of 
the  lease  in  case  the  premises  become  par- 
tially or  wholly  untenantable  "by  fire  or  the 
elements,"  refers,  by  the  term  "elements," 
only  to  some  sudden,  unusual,  or  unexpected 
action  of  the  elements,  such  as  floods,  tor- 
nadoes, or  the  like, — extraordinary  disasters, 
not  anticipated  by  either  party, — and  not  to 
percolation  of  water  through  and  under  the 
basement  walls  by  reason  of  springs,  mak- 
ing the  basement  so  wet  and  unhealthy  as 
to  be  untenantable.  Harris  v.  Oorlies,  40 
Minn.  106,  41  N.  W.  940,  2:  349 
Against  waste. 

23.  That  a  lessee  has  cut  down  two  or 
three  scrub  trees  which  shaded  the  garden, 
and  permitted  a  family  with  which  he 
boarded  to  occupy  the  house  on  the  leased 
premises  for  the  purpose  of  caring  for  them, 
is  not  a  breach  of  covenants  in  the  lease 
against  committing  waste  and  subletting,  of 
which  the  lessor  can  avail  himself  after  the 
lessee  has  tendered  the  purchase  price  for 
the  premises  in  accordance  with  an  agree- 
ment in  the  lease  giving  him  an  option  to 
purchase  them.  Sanders  v.  Bryer,  152  Mass. 
141,  25  N.  E.  86,  9:255 

2.  Implied  Covenants. 

See  also  infra,  170,  195. 

24.  There  is  no  implied  covenant  on  the 
part  of  the  lessor  in  a  written  lease  describ- 
ing the  property  as  the  "Bedford  Salt  Fur- 
nace Property,  together  with  all  the  appur- 
tenances thereto  belonging,  including  six 
salt  wells,  tools,  and  fixtures  of  the  same," 
that  there  are  on  the  premises  six  wells  of 
any  particular  productive  capacity,  or  suit- 
able for  the  purposes  for  which  they  are 
leased.  Clifton  v.  Montague,  40  W.  Va.  207, 
21  S.  E.  858,  33:449 

25.  A  covenant  in  a  five  years'  lease  of 
land,  with  a  building,  the  upper  floor  of 
which  is  reached  by  an  outside  stairway  on 
adjacent  premises,  that  the  lessor  will  pro- 
tect the  lessee  from  interruption  in  his  use 
of  the  stairway  by  the  acts  of  the  adjoining 
proprietors,  cannot  be  implied  under  Wis. 
Stat.  1898,  §  2204,  providing  that  no  cov- 
enant shall  be  implied  in  any  conveyance 
of  real  estate,  and  §  2242,  providing  that  the 
term  "conveyance"  shall  embrace  every  in- 
strument in  writing  by  which  any  estate  or 
interest  in  real  estate  is  created,  except 
wills  and  leases  for  a  term  not  exceeding 
three  vears.  Koeber  v.  Somers,  108  Wis. 
497,  84"^  N.  W.  991,  52:512 
As  to  condition  of  premises. 

See  also  infra,  60. 

For  Editorial  Notes,  see  infra,  IV.  §§  15,  16, 
18. 

26.  There  is  no  implied  warranty  that  a 
leased  house  is  fit  for  the  use  for  which  it 
is  let,  or  that  it  is  suitable  for  any  purpose, 
or  that  it  shall  remain  in  a  tenantable  con- 
dition. York  v.  Steward,  21  Mont.  515,  55 
Pac.  29,  43:125 
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27.  No  implied  warranty  of  the  habitable 
condition  of  a  house  leased  for  a  dwelling  is 
created  by  Oal.  Civ.  Code,  §  1941,  which  pro- 
vides that  the  lessor  must  put  it  in  such 
condition.  Angevine  v.  ELnox-Goodrich  (Cal.) 
31  Pac.  529,  18:  264 

28.  A  covenant  that  a  dwelling  is  fit  for 
residence  is  not  implied  on  the  lease  of  the 
whole  of  an  unfurnished  dwelling  for  a  defi- 
nite term,  under  a  single  contract  which 
contains  no  covenant  that  the  premises  are 
in  good  repair,  or  that  the  lessor  will  put  or 
keep  them  so.  Daly  v.  Wise,  132  N.  Y.  306, 
30  N.  E.  837,  16:  236 

29.  There  is  no  implied  covenant  in  the 
lease  of  a  furnished  house  for  immediate  oc- 
cupation as  a  residence,  against  external  de- 
fects originating  on  premises  of  a  stranger, 
— such  as  noxious  odors  from  an  adjacent 
livery  stable, — and  unknown  to  the  lessor 
when  he  entered  into  the  contract.  Frank- 
lin V.  Brown,  118  N.  Y.  110,  23  N.  E.  126, 

6:  770 

30.  In  a  lease  of  a  completely  furnished 
dwelling  house  for  a  summer  season  at  a 
summer  watering  place,  there  is  an  implied 
agreement  that  the  house  is  fit  for  habita- 
tion without  greater  preparation  than  the 
tenant  might  reasonably  be  expected  to 
make.  Ingalls  v.  Hobbs,  156  Mass.  348,  31 
N.  E.  286,  16:  51 
To  repair.                          ^ 

For  Editorial  Notes,  see  infra,  IV.  §  18. 

31.  The  owner  of  a  building  who  leases 
parts  of  it  to  different  tenants  who  have  a 
single  stairway  in  common  is  under  an  im- 
plied covenant  to  keep  it  in  safe  and  con- 
venient repair.  Sawyer  v.  McGillicuddy,  81 
Me.  318,  17  Atl.  124,  3:458 

32.  A  contract  on  the  part  of  the  lessor 
to  repair  damages  caused  by  unavoidable 
accidents  will  not  be  implied,  where  the 
lease  provides  that  the  lessee  shall  keep  the 
property  in  repair  except  as  to  unavoidable 
accidents  and  natural  wear  and  tear.  Clif- 
ton V.  Montague,  40  W.  Va.  207,  21  S.  E. 
858,  33:449 

33.  An  implied  covenant  of  a  lessor  of  the 
lower  part  of  a  building,  to  make  such  re- 
pairs on  the  upper  portion,  not  leased,  as 
may  be  necessary  for  the  protection  of  the 
enjoyment  of  the  lessees  of  the  lower  por- 
tion, cannot  be  raised  by  the  fact  that  the 
lessee  expressly  covenants  to  make  certain 
extraordinary  repairs  and  alterations  in  the 
portion  leased  for  the  accommodation  of  his 
business.  Jones  v.  Millsaps,  71  Miss.  10, 
14  So.  440,  23:  155 

34.  The  lessor  of  the  lower  story  of  a 
building,  retaining  tlie  iijtjier  story  in  his 
own  possession  and  use,  is  not  bound  by  an 
implied  covenant  to  make  any  repairs  on 
the  upper  portion  of  the  huildinir.  in  the 
absence  of  deceit,  misrepresentation,  or 
fraud.  Id. 
To  rebuild. 

35.  A  covenant  to  rclniild  Iniildings  de- 
stroyed without  fault  of  tlic  tenant  is  not 
infln>l''.l  in  an  JAjiri'ss  acTfcinfiit  to  koop 
1c,-i-im1  proiiii-os  ill  2'iod  ri'pair.  and  to  sur- 
render tliem  at   ihc  expiration   of  the   term 


in  as  good  condition  as  they  were  in  when  it 
began.  Wattles  v.  South  Omaha  Ice  &  C. 
Co.  50  Neb.  251,  69  N.  W.  785,  36:  424 

c.  Terms;  Holding  Over;  Renewal. 

36.  Where  a  lease  is  "for  the  space  of 
twenty  years,  or  during  our  natural  lives," 
after  the  expiration  of  the  twenty  years  the 
lessees  are  mere  tenants  holding  over.  Sut- 
ton V.  Hiram  Lodge  No.  51,  83  Ga.  770,  10 
S.  E.  585,  6:  703 

37.  A  lease  "for  the  space  of  twenty 
years,  or  during  our  natural  lives,"  is  a 
lease  for  twenty  years  only,  provided  the 
lessees  live  that  long,  and  if  they  die  before 
the  expiration  of  that  time,  the  lease  ex- 
pires. H. 
Yearly  tenancy. 

38.  The  mere  fact  that  a  person  goes  into 
possession  under  a  parol  lease  which  is  void 
because  for  a  longer  time  than  one  year 
does  not  create  a  yearly  tenancy,  although 
payment  of  an  aliquot  part  of  the  annual 
rent  would  be  evidence  of  a  yearly  tenancy. 
Talemo  v.  Spitzmiller,  120  N.  Y.  37,  23  N. 
E.  9S0,  8 :  221 
From  year  to  year. 

See  also  infra,  42,  43;  Markets,  21. 
For  Editorial  Notes,  see  infra,  IV.  §  3. 

39.  A  verbal  lease  of  land  for  a  longer 
term  than  one  year,  although  invalid,  may 
become  a  tenancy  from  year  to  year  if  the 
tenant  enters  under  it,  pays  rent,  and  re- 
mains longer  than  one  year,  with  the  as- 
sent of  the  landlord.  Rosenblatt  v.  Perkins, 
18  Or.  156,  22  Pac.  598,  6:  257 

40.  Tenants  who  lease  premises  for  a 
stated  term  from  an  agent  whose  authority 
to  make  the  lease  is  void  because  not  in 
writing  become  tenants  from  year  to  year 
as  from  the  time  of  their  entry,  and,  having 
entered  upon  the  second  year,  cannot  termi- 
nate their  relation  until  the  end  of  the  cur- 
rent year.  Coudert  v^  Cohn,  118  N.  Y.  309. 
23  N.  ,E.  298,  7:  69 
At  will  or  sufferance. 

Termination  of  Tenancy,  see  infra,  240. 
Of  Railroad,  see  Railroads,  8. 

41.  A  mere  tenancy  at  will,  subject  to  the 
payment  of  the  stipulated  rate  of  rent  as 
for  use  and  occupation,  is  created  by  going 
into  possession  under  an  oral  lease  for  more 
than  one  vear.  Talamo  v.  Spitzmiller,  120 
N.  Y.  37,  23  N.  E.  980,  8:  221 

42.  An  entry  under  a  parol  agreement  to 
lease  a  room  for  a  year,  provided  the  lessor 
obtains  a  renewal  of  the  ground  lease,  does 
not  create  a  tenancy  from  year  to  year,  but 
only  a  tenancy  at  will,  although  the  ground 
lease  is  obtained,  where  no  written  lease  of 
the  room  is  accepted  or  tendered.  Childers 
V.  Lee,  5  N.  M.  576,  25  Pac.  781.  12:  67 

43.  One  who  enters  into  possession  under 
a  written  lease  without  seal  for  a  term 
'."■reater  than  five  years  is  a  tenant  at  will, 
but  if  he  pays  periodical  rent  the  tenancy  is 
by  law  one  from  year  to  year,  and  he  must 
pay  rent  accordingly,  and  he  can  only  end 
the  teiKincy  by  notice  to  quit,  and  cannot 
discharge  himself  from  rent  by  abandoning 
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the  premises.    Arbenz  v.  Exley,  W.  &  C!o.  52 
W.  Va.  476,  44  S.  E.  149.  61:  957 

44.  Tenants  in  possession,  under  a  written 
contract  for  a  lease  for  a  term  of  years,  who 
refuse  to  execute  and  accept  a  lease  because 
the  landlord  has  not  complied  with  his  con- 
tract in  respect  to  constructing  a  building 
for  them,  are  tenants  at  will  within  the 
provisions  of  Ga.  Code,  §§  2291,  4077-4081, 
as  to  eviction  by  summary  proceedings  after 
two  months'  notice  as  tenants  holding  over. 
Weed  V.  Lindsay,  88  Ga.  686,   15  S.  E.  836, 

20:  33 

45.  A  person  lawfully  in  possession  of 
land,  who  liolds  over  without  right,  becomes 
a  tenant  at  sufferance  if  the  owner  permits 
him  to  remain  a  sufficient  length  of  time  to 
imply  an  intentional  acquiescence  in  the  oc- 
cupancy, although  his  previous  holding  was 
not  that  of  a  tenant;  and  a  consent  to  the 
occupancy,  either  express  or  presumed  from 
lapse  of  time,  is  not  essential  to  create  that 
relation.  Alpine  Twp.  School  Dist.  No.  11 
v.   Batsche,    106   Mich.   330,   64   N.   W.    190, 

29:  576 

46.  On  the  deati  of  a  dowress,  a  purchas- 
er under  a  deed  from  her,  and  also  from  a 
part  of  the  minor  heirs,  as  to  whom  it  was 
subsequently  disaffirmed,  becomes  a  tenant 
at  sufferance  of  the  heirs.  Harvey  v. 
Briggs,  68  :\Iiss.  60,  8  So.  274,  10:  62 
Renewal;  holding  over. 

Lessee's  Rights  on  Renewal,  see  infra,  99. 
See  also  supra,  36,  45;  infra,  56,  194. 
For  Editorial  Notes,  see  infra,  IV.  §  3. 

47.  The  fixing  of  the  rental  is  not  of  the 
essence  of  a  contract  to  renew  a  lease  upon 
receipt  of  notice  to  that  effect,  upon  a  rent 
to  be  fixed  by  arbitrators  to  be  appointed 
by  the  parties.  Kaufmann  v.  Liggett,  209 
Pa.  87,  58  Atl.  129,  67:353 

48.  Failure  of  the  arbitrators  to  fix  the 
rental  to  he  paid  during  the  extended  term, 
as  the  contract  for  renewal  of  the  lease  pro- 
vided they  should  do,  does  not  deprive  the 
lessee  of  the  privilege  of  renewal,  where  he 
has  given  the  agreed  notice  of  his  desire  to 
do  so,  and  where,  from  the  provisions  of  the 
contract,  it  is  evident  that  the  right  of  re- 
newal, and  not  the  rent  to  be  paid,  was  re- 
garded as  the  essence  of  the  contract.        Id. 

49.  An  option  to  renew  a  lease  in  accord- 
ance with  the  terms  of  the  instrument  giv- 
ing the  lessee  the  privilege  of  renewal  is  ex- 
ercised, so  as  to  be  binding  on  the  lessee,  by 
the  statement  of  his  authorized  agent, 
shortly  before  the  expiration  of  the  term, 
that  the  lease  will  be  renewed,  on  the  faith 
of  which  the  landlord  makes  improvements 
which  he  is  under  no  obligations  to  make, 
followed  by  the  assurance  by  the  agent  of 
intention  to  remain,  and  that  no  written 
renewal  is  necessary,  when  pressed  for  such 
writing  after  the  expiration  of  the  term, 
and  while  the  lessee  is  still  in  possession. 
Andrews  v.  Marshall  Creamery  Co.  118  Iowa, 
595,  92  N.  W.  706,  60:  399 

.50.  Temporary  retention  of  leased  prem- 
ises ])y  a  firm  of  tenants,  under  a  permit 
from  one  of  the  firm  who  is  a  tenant  in  com- 
mon  of  the  premises,  owning  an  undivided 


one  fourth,  will  not  have  the  effect  of  re- 
newing the  lease, — especially  when  the  les- 
sees had  a  right  to  assume  that  their  co- 
partner had  authority  to  give  the  permit 
because  he  had  made  the  lease  to  the  firm 
in  the  first  place,  and  his  cotenant  had 
adopted  it  and  thus  recognized  his  author- 
ity to  make  it  in  his  behalf.  Valentine  v. 
Healey,  158  N.  Y.  369,  52  N.  E.  1097. 

43 :  667 

51.  Merely  holding  over  after  the  expi- 
ration of  the  term,  under  a  lease  which 
provides  for  a  renewal  on  the  same  terms, 
is  not  sufficient  to  S'how  an  affirmative  elec- 
tion to  renew  the  lease  for  an  additional 
term.  Andrews  v.  Marshall  Creamery  Co. 
118  Iowa,  595,  92  N.  W.  706,  60:399 

52.  The  retention  of  one  room  in  a  leased 
building  for  fifteen  days  after  the  expiration 
of  the  lease,  because  it  is  occupied  by  a 
member  of  the  tenant's  family,  who  is  too  ill 
to  be  safely  moved,  is  not  such  a  holding 
over,  where  prior  notice  of  intention  to  sur- 
render the  premises  has  been  given,  and  the 
usual  notice  to  let  has  been  placed  on  the 
building  by  the  landlord,  as  will  create  an 
implied  contract  or  duty  imposed  by  law  on 
the  tenant  to  pay  rent  for  the  remainder  of 
a  new  term  after  the  premises  are  complete- 
ly surrendered.  Herter  v.  Mullen,  159  N.  Y. 
285,  53  N.   E.  700,  44:  703 

53.  Keeping  the  keys  for  five  days  after 
the  expiration  of  a  monthly  period,  and 
remaining  in  possession  of  the  leased  prop- 
erty for  the  purpose  of  cleaning  up  the  rub- 
bish after  the  refusal  of  the  landlord  to  ac- 
cept the  keys  at  the  expiration  of  the 
month,  render  the  tenant  liable  for  another 
month's  rent.  Byxbee  v.  Blake,  74  Conn. 
607,  51  Atl.  535,  57:222 

54.  Holding  over  after  the  expiration  of 
any  month  renders  a  tenant  from  month  to 
month  liable  for  the  rent  of  the  ensuing 
month,  whether  the  tenancy  was  created  by 
express  agreement  or  by  the  mere  accept- 
ance for  a  long  period  of  time  of  monthly 
rentals.  Id. 

55.  A  tenant  who  has  placed  a  manager 
in  charge  of  his  business  on  the  leased  prop- 
erty is  bound  by  his  acts  in  retaining  pos- 
session after  the  expiration  of  the  term,  so 
as  to  be  chargeable  with  another  term'« 
rent.  Id. 
Redemption. 

56.  A  lease  for  fourteen  years,  with  a 
covenant  to  renew  for  another  fourteen 
years,  especially  when  the  covenant  is  that 
the  second  shall  contain  the  same  cove- 
nants as  the  first,  is  a  lease  for  a  longer 
period  than  fifteen  years,  within  the  mean- 
ing of  the  Maryland  act  of  1888  making 
leases  for  more  than  fifteen  years  redeem- 
able, at  the  lessee's  option,  after  the  ex- 
piration of  ten  vears.  Stewart  v.  Gorter,  70 
Md.  242.  16  Atl.  644,  2:  711 

57.  The  lessee  cannot  waive  his  option  of 
redemption  by  any  agreement  in  the  lease, 
which  option  is  given  by  the  Maryland  act 
of  1888  providing  that  rents  on  leases  for 
more  than  fifteen  years  shall  be  redeemable 
at    any    time    after    the    expiration    of   ten 
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years,  the  act  not  being  intended  for  the 
exclusive  benefit  of  the  lessee,  but  being 
based  on  grounds  of  public  policy.  Id. 

d.  Termination;    Forfeiture. 

By  Notice  to  Quit,  see  infra,  239,  240. 
Allegation  as  to  Termination,  see  Pleading, 

514. 
See  also  supra,  40;   infra,.  202,  240. 

58.  A  lease  for  live  years  of  a  valuable 
plantation  is  not  terminated  by  the  death 
of  the  lessee,  as  a  contract  relating  to  a 
business  which  cannot  be  carried  on  with- 
out his  personal  presence.  Alsup  v.  Banks, 
68  Miss.  664,  9  So.  895,  13:598 

59.  The  collection  of  rents  from  a  sub- 
tenant do«s  not  operate  by  law  as  a  can- 
celation of  tne  original  lease  and  an  as- 
sumption of  the  possession  ot  the  property 
by  the  lessor.  Texas  Loan  Agency  v.  Flem- 
ing, 92  Tex.  458,  49  S.  W.  1039,  44:  279 

60.  Bugs  infesting  a  summer  house  at  a 
watering  place,  which  is  hired  already  fur- 
nished for  the  season,  may  render  it  so  un- 
fit for  habitation  that  the  tenant  may  be 
relieved  from  the  agreement.  Ingalls  v. 
Hobbs,  156  Mass.  348,  31  N.  E.  288,       16:  51 

61.  The  occupancy  of  a  house  by  a  farm 
hand  and  his  family,  who  are  hired  to  do 
work  connected  with  the  farm  for  a  certain 
price  per  day  and  the  use  of  the  house  to 
live  in,  is  incidental  to  the  employment, 
and  the  right  thereto  ceases  with  the  ter- 
mination of  the  service,  the  possession  be- 
ing all  the  time  that  of  the  owner.  Bow- 
man V.  Bradley,  151  Pa.  351,  24  Atl.  1062, 

17:  213 
Surrender  and  acceptance. 
Evidence  as  to,  see  Evidence,  2067. 
Question  for  Jurv  as  to,  see  Trial,  213. 
See  also  infra,  88-92,  103,  228. 
For  Editorial  Notes,  see  infra,  IV.  §  23. 

62.  The  taking  of  exclusive  possession 
by  a  landlord  of  the  leased  property  after 
his  tenant  has  offered  to  surrender  and  has 
vacated  the  same  will  amount  to  a  sur- 
render and  an  acceptance  which  will  termi- 
nate the  lease.  Kneeland  v.  Schmidt,  78 
Wis.  345,  47  N.  W.  438,  11:  498 

63.  Abandonment  of  premises  by  the 
lessee,  with  notice  from  the  landlord  that 
he  should  hold  him  for  the  rents  and  would 
let  the  premises  for  his  account,  and  the 
subsequent  letting  by  the  landlord  for  a 
less  price,  but  the  best  obtainable, — is  not 
a  surrender  of  the  lease  which  will  ab- 
solve the  tenant  from  liability  for  the  de- 
ficiencv.  Alsup  v.  Banks,  68  Miss.  664.  9 
So.  895,  13:598 

64.  A  voluntary  surrender,  instead  of  a 
forfeiture  of  a  lease,  is  not  shown  by  the 
mere  williiiiriu's^:  of  one  of  the  lessees  to 
have  the  lease  canceled,  where  other  lessees 
are  not  consulted  and  a  re-entry  is  made  for 
nonpayment  of  rent.  ^^'illiaIns  v.  Vander- 
bilt.  14.T  111.  2.'iS,  34  X.  E.  47(i.  21:  489 

65.  Statements  in  letters  written  by  a 
landlord  to  liis  tenant  after  the  latter  has 
abandonffl  tin'  jurii  i^os.  to  the  effect  that 
the  premises  will  be  leased  at  the  tenant's 


risk,  which  are  not  replied  to,  will  not  avoid 
the  rule  that  a  surrender  is  effected  by  the 
reletting  with  the  consent  of  the  former  ten- 
ant, on  the  ground  that  by  his  silence  the 
tenant  acquiesced  in  the  landlord's  propo- 
sition. Gray  v.  Kaufman  Dairy  &  Ice  Cream 
Co.  162  N.  Y.  388,  56  N.  E.  903,        49:  580 

66.  The  surrender  of  a  lease  will  not  ter- 
minate the  relation  of  debtor  and  creditor 
between  the  lessee  and  lessor  on  account 
of  liability  for  injuries  to  the  leasehold, 
already  incurred  at  the  time  the  surrender 
is  effected.  Marshall  v.  Rugg,  6  Wyo.  270, 
44  Pac.  700,  45  Pac.  486,  33:  679 

67.  A  parol  surrender  of  premises  held 
under  a  written  lease  for  five  years,  upon  a 
condition  which  is  never  fulfilled,  does  not 
operate  as  a  dissolution  of  the  tendency, — 
especially  where  the  landlord  subsequently 
tenders  back  the  keys  and  insists  on  hold- 
ing the  tenant  liable.  Bonetti  v.  Treat, 
91  Cal.  223,  27  Pac.  612,  14:  151 
Eviction;  quiet  enjoyment. 

See  also  supra,  12,  13;  infra,  192. 

68.  An  actual  eviction  of  a  tenant  from 
a  portion  of  the  leased  premises  is  made  by 
a  landlord's  deposit  of  building  materials 
in  front  of  the  premises  and  upon  a  cross- 
walk, whereby  the  tenant  is  deprived  of 
free  access,  ingress,  and  egress  to  the  front 
of  the  leased  premises,  against  his  protest 
and  objection,  for  a  period  of  about  three 
months.  Edmison  v.  Lowry,  3  S.  D.  77, 
52  N.  W.  583,  17:275 

69.  Eviction  of  a  tenant  of  the  first  floor 
of  a  building  is  not  effected  by  moving 
the  building  to  another  part  of  the  lot,  so 
as  to  relieve  him  from  the  payment  of  rent 
if  he  retains  possession  of  his  rooms.  Leif- 
erman  v.  Osten,  167  111.  93,  47  N.  E.  203, 

39:  156 

70.  An  eviction  is  not  effected  by  a  lessor 
of  property  as  a  site  for  a  saloon  business, 
in  preventing  the  acquisition  of  the  neces- 
sary license  by  protesting  against  its  is- 
suance as  owner  of  other  property  in  the 
block.  Kellogg  v.  Lowe,  38  Wash.  293,  80 
Pac.   458,  70:  510 

71.  A  lease  of  the  roof  and  outside  of  a 
party  wall  of  a  building  projecting  above 
the  adjoining  building,  for  the  purpose  of 
advertising  thereon  by  means  of  a  stereopti- 
con  does  not  become  invalid  for  failure  of 
consideration  because  the  tenant  in  pos- 
session of  the  adjoining  building,  without 
questioning  the  validity  of  the  lease,  leases 
the  roof  of  his  building,  with  a  screen  erect- 
ed thereon,  to  another  advertising  company, 
by  means  of  which  the  value  of  the  wall 
for  advertising  purposes  is  destroyed,  where 
the  lease  contained  no  provision  on  that 
point.  Oakford  v.  Nixon,  177  Pa.  76,  35  Atl. 
588,  34:  575 

72.  One  having  the  lease  of  the  roof  and 
outside  of  a  party  wall  of  a  building  project- 
ing above  the  adjoining  building,  for  the 
purpose  of  advertising  thereon  by  means  of 
a  stereopticon,  is  not  evicted  by  the  de- 
st motion  of  the  value  of  the  wall  for  ad- 
vertisinc  purposes  caused  by  the  tenant  of 
the  adjoining  building  without  any  denial 
of  the  validity  of  the  lease,  by  renting  the 


LAMDLOIID  AND  TENANT,  II.  e. 


1897 


roof  of  his  building,  with  a  screen   erected 
thereon,  to  another  advertising  company, 

Id. 

73.  Interference  with  the  possession  of  a 
tenant  by  an  adjoining  owner  iri  excavating 
and  putting  upon  the  leased  premises  a 
foundation  for  his  building  under  authority 
from  the  landlord  is  a  breach  of  covenant 
for  quiet  enjoyment  in  the  lease,  although 
the  agreement  between  the  landlord  and 
the  adjoining  owner  expressly  provides  that 
the  latter  shall  not  injure  or  interfere  with 
any  building  or  structure  on  the  leased 
property,  nor  with  the  use  of  the  surface 
of  the  lot  by  the  tenant,  and  that  such 
owner  will  provide  secure  support  for  all 
buildings  on  the  leased  premises  so  that  they 
shall  not  be  injured  or  damaged  by  the  ex- 
cavation, and  will  pay  and  sustain  any  in- 
jury or  damage  which  may  result  to  the 
buildings.  Collins  v,  Lewis,  53  Minn.  78, 
54  N.  W.  1056,  19:  822 

74.  A  tenant  evicted  from  a  part  of  the 
premises  is  not  obliged  to  surrender  his 
possession  in  order  to  be  relieved  from  the 
payment  of  rent  for  that  portion,  but  can 
retain  possession  of  the  part  from  which  he 
is  not  evicted.  Edmison  v.  Lowry,  3  S.  D. 
77,  52  N.  W.  583,  17:275 
Forfeiture. 

Of  Oil  or  Gas  Lease,  see  Mines,  11.  b,  4,  h. 
See  also  supra,  64;  infra,  86,  190,  232,  236. 

75.  The  right  to  declare  a  forfeiture  of  a 
lease  must  be  distinctly  reserved,  the  proof 
of  the  happening  of  the  event  on  which  the 
right  is  to  be  exercised  must  be  clear,  the 
party  entitled  to  do  so  much  exercise  his 
right  promptly,  and  the  result  of  enforcing 
the  forfeiture  must  not  be  unconscionable. 
Thompson  v.  Christie,  138  Pa.  230,  20  Atl. 
934,  11:236 

76.  A  landlord  does  not  lose  his  right  to 
declare  a  forfeiture  for  nonpayment  of  rent 
by  failure  to  forfeit  it  on  the  very  day  the 
rent  falls  due,  imder  2  Starr  &  C.  (111.) 
Ann.  Stat.  p.  1494,  chap.  80,  abrogating  the 
common-law  rule  on  this  point.  Williams  v. 
Vanderbilt,  145  111.  238,  34  N.  E.  476. 

21 :  489 

77.  A  stipulation  that  a  lease  shall  be 
void  if  any  payment  remain  unpaid  for 
thirty  days  does  not  make  a  forfeiture  for 
delay  in  payment  absolute  and  self-opera- 
tive. Westmoreland  &  C.  Natural  Gas 
Co.  V.  De  Witt,  130  Pa.  235,  18  Atl.  724, 

5:  731 

78.  A  forfeiture  will  not  be  enforced  un- 
der a  stipulation  that  a  lease  shall  be  null 
and  void  for  default  of  any  payment  for 
thirty  days,  merely  because  of  failure  for 
more  than  thirty  days  to  pay  part  of  a 
certain  payment  due,  where  both  parties 
had  disregarded  the  strict  terms  as  to  pay- 
ment, some  payments  being  made  before 
due,  and  no  reference  was  made  to  the  de- 
fault until  long  after  the  amount  due  had 
been   paid.  Id. 

79.  A  lessee  cannot  avail  himself  of  his 
own  act  to  vacate  a  lease,  on  the  principle 
that  no  man  should  be  permitted  to  take 
advantage    of    his    own    wrong!      Wills    v. 


Manufacturers  Natural  Gas  Co.  130  Pa.  222, 
18  Atl.  721,  5:  603 

80.  A  tenant  cannot  be  relieved  from  for- 
feiture of  his  term  because  of  breach  of  his 
covenant  to  pay  taxes  after  the  premises 
have  been  sold  because  of  his  default,  since 
he  can  no  longer  perform  his  covenant, 
or  make  compensation  for  the  breach,  so 
as  to  entitle  himself  to  equitable  relief. 
Gordon  v.  Richardson,  185  Mass.  492,  70 
N.  E,   1027,  60:  867 

e.   Assignment;    Subletting. 

Assignment. 

By  Parol,  see  Contracts,  263. 

Receiver  as  Assignee,  see  Receivers.  61. 

See  also  supra,  16,  17;  infra,  211-216,  219, 

220. 
For  Editorial  Notes,  see  infra,  IV.  §§  4,  16. 

81.  A  transfer  by  a  lessee  of  the  whole 
term  of  the  lease,  leaving  no  reversionary 
interest  in  himself,  is  an  assignment  of 
the  lease,  and  not  a  sublease,  no  matter 
what  the  form  of  the  instrument  or  what 
covenants  are  therein  contained,  and  al- 
though rent  and  a  right  of  re-entry  for  a 
breach  of  conditions  are  reserved.  Craig 
V.  Summers,  47  Minn.  189,  49  N.  W.  742, 

15:  236 

82.  A  provision  that  an  assignee  of  a  lease 
takes  it  "subject  to  the  agreements  in  the 
lease"  does  not  impose  a  personal  contrac- 
tual obligation  on  the  assignee.  Consolidat- 
ed Coal  Co.  V.  Peers,  166  111.  361,  46  N.  E. 
1105,  38:  624 

83.  A  privity  of  estate  between  a  lessor 
and  an  assignee  of  the  term  renders  the  as- 
signee liable  for  breaches  of  any  express 
covenants  of  the  lease  running  with  the 
land  or  term,  if  they  occur  while  such 
privity  continues  to  exist.  Id. 

84.  The  exclusion  of  "the  agreements  of 
the  lessee"  from  a  covenant  against  encum- 
brances in  an  assignment  of  a  lease  does 
not  impose  a  personal  liability  upon  the 
assignee  to  perform  such  agreements,  but 
leaves   them   in   statu   quo.  ^  Id. 

85.  A  covenant  in  a  lease  against  assign- 
ing or  subletting  is  not  violated  by  plac- 
ing a  care  taker  in  possession  during  the 
tenant's  absence.  Presby  v.  Benjamin,  169 
N.  Y.  377,  62  N.  E.  430,  57:  317 

86.  If  a  verbal  agreement  for  the  forfei- 
ture of  a  lease  is  made  by  the  lessee  at 
the  time  the  lease  is  made,  and  the  lessee 
afterwards  sells  his  interests  in  the  lease 
to  a  purchaser  for  a  valuable  consideration 
without  notice  of  the  verbal  agreement,  the 
latter  will  not  be  affected  by  such  agree- 
ment, nor  will  his  assignees.  Thompson  v. 
Christie,  138  Pa.  230,  20  Atl.  934,  11:  236 
Sublease. 

Landlord's  Liability  for  Injury  to  Sublessee, 

see  infra.  135. 
Liability  for  Rent,  see  infra,  216. 
.Nee  also  supra.  59.  81,  95;  infra,  225,  226. 
For  Editorial  Xotes,  see  infra,  IV.  §   9. 

87.  A  sublessee  is  bound  by  the  covenants 
of  the  oritrinal  lease  irrespective  of  his  in- 
tention, when  the  sublea-se  so  effectually 
passes    the    whole    term    that    it    must    be 
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held  to  be  an  assignment.  St.  Joseph  &  St. 
L.  R.  Co.  V.  St.  Louis,  L  M.  &  S.  R.  Co. 
135  Mo.   173,  36  S.  W.  602,  33:  607 

88.  A  landlord  can  accept  a  surrender  of 
his  lease  from  a  tenant  without  prejudice 
to  a  sublease  of  a  part  of  the  premises,  and, 
if  the  sublease  is  assigned  to  him,  may 
maintain  an  action  against  the  sublessee 
for  the  rent  thereafter  accruing.  Appleton 
V.  Ames,  150  Mass.  34,  22  N.  E.  69,        5:  206 

89.  A  sublessee,  by  the  surrender  by  the 
tenant  of  the  lease  to  the  landlord,  is 
not  entitled  to  hold  his  sublease  without 
payment  of  rent  to  anyone.  Id. 

90.  Where  a  tenant  surrenders  his  lease 
of  the  premises  to  his  landlord,  a  sublessee 
of  the  tenant,  who  is  notified  of  the  sur- 
render and  is  required  to  pay  rent  to  the 
landlord,  and  subsequently  pays  rent  due 
previous  to  the  surrender  to  the  landlord's 
agent,  and  applies  to  the  landlord  for  a 
new  lease,  must  be  held  to  have  assented 
to  the  surrender  and  the  right  of  the  land- 
lord to  re-enter;  and  his  subsequent  ten- 
ancy is  one  at  the  will  of  the  landlord.     Id. 

91.  A  subtenant  becomes  by  implied  at- 
tornment the  tenant  of  the  original  lessor, 
where  the  intermediate  lessee,  while  both 
were  holding  over  as  tenants  from  year  to 
year,  surrendered  his  lease;  and  a  subse- 
quent lease  of  the  whole  premises  to  an- 
other does  not  make  the  subtenant  a  ten- 
ant of  the  new  lessee,  or  render  his  goods 
liable  to  distress  for  the  latter's  rent.  Hes- 
sel  V.  Johnson,   129  Pa.  173,  18  Atl.  754, 

5:  851 

92.  The  surrender  of  a  lease  by  a  tenant 
holding  over  under  a  provision  for  its  con- 
tinuance from  year  to  year  does  not  affect 
the  rights  of  his  subtenant  holding  over 
under  a  sublease  with  like  provision  as  to 
continuance.  Id. 


m.  Rights    and    Liabilities    of   Parties, 
a.  In  General. 

Rights  of,  on  Condemnation,  see  Eminent 
Domain,   201,  268,  290-296. 

Rights  of,  in  Insurance,  see  Insurance,  1154, 
1155. 

Under  Oil  and  Gas  Lease,  see  Mines,  75- 
79. 

Rights  of  Lessee  of  Lot  from  Camp  Meeting 
Association,  see  Camp  Meeting  Associa- 
tions, 2. 

Right  of  Action  by  Illegal  Lessee  for  Con- 
version of  Crops,  see  Conflict  of  Laws, 
200. 

Tenant's  Rights  as  to  Light  and  Air,  see 
Easements,  52-.54. 

Tenant's  Riglit  to  Ice,  see  Ice,  7. 

Tenant's  Rights  in  Case  of  Nuisance,  see 
Nuisances,   74,   75.    149. 

Lessee's  Ripht  of  Action  for  Injury  to  Prop- 
erty,   >(•  ■    Parties,   21. 

Tenant's  Uisjlit  of  Acticm  on  Thiixl  Person's 
Contract    with    Landlord,    see    Parties,  i 
42. 


Lessee's   Right   to   Petition    for   Public   Im- ' 
provement,    see    Public    Improvements, 
53. 

Notice  to  Purchaser,  of  Lessee's  Rights, 
see  Vendor  and  Purchaser,  100. 

Rights  of  Lessee  of  Water  Power,  see  Wa- 
ters,  4S1. 

Tenant's  Right  to  Water  Supply,  see  Wa- 
ters, 540-542. 

Rights  of  Lessee  of  Wharf,  see  Wharves, 
8-13. 

Landlord's  Right  to  Injunction  against  Ele- 
vated Railroad,  see  Injunction,  400. 

Landlord's  Right  to  Abate  Nuisance  Created 
by  Tenant,  see  Nuisances,  73. 

Liability  for  Leased  Railroad,  see  Railroads, 
18-30. 

Licensor's  Liability  for  Liquor  Nuisance, 
see  Intoxicating  Liquors,  160. 

Liability  for  Removing  Sick  Tenant,  see 
Abuse  of  Process. 

Damages  for  Ejecting  Tenant,  see  Damages, 
299. 

Landlord's  Liability  for  Frightening  Tenant, 
see  Fright,  12. 

Landlord's  Liability  for  Independent  Con- 
tractor's Failure  to  Heat  Building,  see 
Master  and  Servant,  724. 

Tenant's  Liability  for  Injuring  Good  Name 
of  House,  see  Case,  20. 

Tenant's  Liability  for  Injury  by  Ice  on 
Sidewalk,  see  Highways,  292. 

Liability  of  Tenant  of  Lower  Floor  for 
Injury  Due  to  Blocking  Stairway,  see 
Negligence,  74. 

Requiring  Lessee  to  Purchase  all  Supplies 
from  Lessors,  see  Camp  Meeting  As- 
sociations, 4. 

Measure  of  Recovery  for  Building  Destroyed 
by  Fire,  see  Damages,  419. 

Estoppel  of  Lessor,  see  Estoppel,  118,  119. 

Estoppel  of  Tenant  to  Claim  Rights,  see 
Estoppel,  180,  181. 

Estoppel  to  Dispute  Landlord's  Title,  see 
Estoppel,  284. 

Injunction  against  Landlord's  Interference 
with  Use  of  Premises,  see  Equity,  71. 

Injunction  against  Injury  to  Property  by 
Tenant,   see   Injunction,   175,    176. 

Compelling  Restoration  of  Premises  to 
Former  Condition,  see  Injunction,  52. 

Equitable  Lien  for  Repairs  against  Lessor, 
see  Liens,  14. 

For  Editorial  Notes,  see  infra,  IV.  §§  2,  5, 
8,    15,   16. 

93.  A  lease  of  property  abutting  upon  a 
public  street  carries  with  it  all  the  ease- 
ments, incidents,  and  rights  of  the  owner 
in  such  street,  unless  specially  reserved, 
subject  to  the  equal  enjoyment  of  such 
rights  by  other  tenants  of  portions  of  the 
same  propertv.  Edmison  v.  Lowry,  3  S.  D. 
77.  52  N.  W.'  583,  17:  275 

94.  Whatever  may  be  the  rule  as  to  the 
duty  of  a  lessee  to  take  measures  to  gain 
possession  of  the  property  when  a  stranger 
wrongfully  takes  and  holds  possession,  it 
is  not  his  duty  to  do  so  where  another, 
holding  rightfully  under  the  lessor,  retains 
possession.  Cohn  v.  Norton,  57  Conn.  480, 
18  Atl.  595,  5:  572 
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95.  A  second  lessee  may  maintain  unlaw- 
ful detainer  against  the  first  lessee  in  pos- 
session, after  all  his  rights  are  absolutely 
forfeited.  Guflfey  v.  Hukill,  34  W.  Va.  49, 
11   S.   E.   754,  8:  759 

96.  A  tenant  at  will  dispossessed  by  his 
landlord  after  the  termination  of  the  ten- 
ancy cannot  recover  damages  for  such  dis- 
possession. Appleton  V.  Ames,  150  Mass.  34, 
22  N.  E.  69,  5:  206 

97.  A  right  of  action  against  a  tenant 
for  damages  for  breach  of  the  contract  is 
not  necessarily  waived  by  receiving  the  rent 
for  the  full  time,  although  it  may  be  evi- 
dence to  be  considered  on  the  question  of 
such  waiver.  Chalmers  v.  Smith,  152  Mass. 
561,  26  N.  E.  95,  11:  769 

98.  The  unauthorized  storage  of  cotton 
by  a  tenant  in  a  building  hired  for  the 
storage  of  vehicles  makes  him  liable  for 
injury  resulting  to  the  building  by  fire 
which  is  due  to  the  more  dangerous  nature 
of  the  cotton.  Anderson  v.  Miller,  96  Tenn. 
35,  33  S.  W.  615,  31:  604 
As  to  use  of  steam. 

99.  The  right  to  the  use  of  steam  from 
the  landlord's  plant  to  heat  water  and 
warming  tables  does  not  pass  to  the  lessee 
under  a  renewal  lease  which  does  not  men- 
tion it,  where  the  first  lease  was  under 
seal,  and  the  right  claimed  was  acquired 
under  an  oral  contract  made  for  a  separate 
consideration  after  the  lease  was  executed. 
Slack  V.  Knox,  213  111.  190,  72  N.  E.  746, 

68:  606 
As  to  taxes. 
Lessee's  Right  to  Recover  from  Lessor  for 

Taxes  Paid,  see  Assumpsit,  10. 
Recovery   from  Lessor  of   Taxes   Paid,   see 

Assumpsit,  56. 

100.  A  lessor  is  liable  for  taxes  imposed 
upon  the  leased  property  in  another  state, 
although  it  is  not  taxed  at  the  time  of  the 
lease,  if  the  contract  is  silent  on  the  sub- 
ject. Western  &  A.  R.  Co.  v.  State  (Ga. 
Special  Judicial  Commission)  14:438 

101.  A  lessee  who  by  the  lease  has  as- 
sumed to  pay  "all  taxes,  levies,  or  assess- 
ments on  the  premises  during  the  continu- 
ance of  the  lease,"  is  liable  for  taxes  levied 
during  the  term,  although  payable  after  its 
expiration.  Craig  v.  Summers,  47  Minn.  189, 
49  N.  W.  742,  15:  236 

b.  As  to  Fixtures  and  Property  on  [Remises. 

For  Editorial  Notes,  see  infra,  IV.  §§  6,  7. 

102.  A  condition  in  a  lease  requiring  the 
tenant  to  return  the  premises  in  as  good 
condition  as  received,  except  where  dam- 
aged by  fire,  etc.,  forbids  the  tenant  to 
leave  thereon  his  own  distinguishable  prop- 
erty, which  has  been  injured  and  made 
Avorthless  by  a  fire,  where  the  tenancy  has 
been  terminated  by  agreement  of  the  par- 
ties. Boardinan  v.  Howard,  90  Minn.  273, 
96N.  W.  84,  64:648 

103.  The  surrender  of  leased  preirises  by 
operation  of  law  vests  the  landlord  with 
the  title  of  any  structures  remaining  there- 


on.     Bedlow   V.    New    York    Floating    Dry 

Dock  Co.   112  N.  Y.  263,   19  N.   E.  800, 

2:  629 

Fixtures. 

As  to  What  are  Fixtures  as  Between  Land- 
lord and  Tenant,  see  Fixtures,  IV. 

Levy  on,  see  Levy  and  Seizure,  21. 

Railroad    Lessee's    Right    to    Remove,    see 
Railroads,  12. 

See  also  infra,   124,  221. 

For  Editorial  Notes,  see  infra,  IV.  §  6. 

104.  A  tenant  cannot  lawfully  remove 
fixtures  annexed  to  the  freehold,  which  he 
has  placed  on  leased  land,  in  the  absence  of 
a  contract  giving  him  the  right  to  do  so, 
though  an  exception  to  this  rule  exists 
in  the  case  of  trade  fixtures.  Wright  v. 
Du   Bignon,   114   Ga.   765,   40   S.   E.   747, 

57:  669 

105.  The  provision  that  a  tenant  may, 
during  the  term,  remove  fixtures  erected  by 
him,  though  after  the  term  they  are  to  be 
regarded  as  abandoned  to  the  use  of  the 
landlord,  made  by  Ga.  Civ.  Code,  §  3120, 
must  be  construed  to  refer  to  trade  fixtures 
only.  Id. 

106.  A  tenant  in  possesion,  under  a  lease 
which  does  not  provide  that  he  may  re- 
move his  fixtures  and  improvements,  cannot, 
after  he  has  surrendered  possession  to  his 
landlord,  re-enter  and  remove  his  fixtures. 
Friedlander  v.  Hewitt,  SO  Neb.  783,  47  N. 
W.  83,  9:  700 

107.  The  surrender  by  a  partnership  of 
a  lease  before  the  expiration  of  the  term, 
and  the  acceptance  of  a  re-execution  by 
one  of  the  partners  for  the  balance  of  the 
term  upon  the  same  conditions  as  the 
original  lease,  for  the  purpose  of  releasing 
the  other  from  further  liability  therecoi, 
are  not  sufficient  to  destroy  title  to  the 
trade  fixtures,  although  they  are  not  re- 
served in  the  new  lease.  Baker  v.  McCIurg, 
198  111.  28,  64  N.  E.  701,  59:  131 

108.  Trade  fixtures  erected  by  a  tenant 
upon  the  leased  premises  during  the  term 
of  the  original  lease  cannot  be  removed  af- 
ter the  expiration  of  the  term  of  a  new 
lease  which  contained  no  reservation  of  any 
right  or  claim  of  the  tenant  to  the  fixtures, 
and  does  not  recognize  his  right  to  re- 
move them.  Chicago  Sanitary  Dist.  v.  Cook, 
169   111.   184,   48  N.   E.  461,  39:  369 

109.  The  covenant  in  a  new  lease  that 
the  tenant  will  keep  the  premises  in  good 
repair  and  deliver  them  up  in  as  good  condi- 
tion as  they  were  in  when  entered  upon, 
prevents  the  removal  at  the  close  of  the 
new  term  of  trade  fixtures  placed  on  the 
premises  by  the  tenant  during  the  original 
term,  where  the  new  lease  contains  no 
reservation  or  recognition  of  such  right, 
even  if  the  right  of  removal  would  not  be 
lost  in  the  absence  of  such  a  covenant.     Id. 

110.  Entering  under  a  renewal  lease,  which 
does  not  reserve  the  right  to  remove  trade 
fixtures  consisting  of  chattels  which  may 
be  removed  without  injury  to  the  building, 
does  not  destrov  that  right.  Bergh  v.  Her- 
rino-?Tall -Marvin  Safe  Co.  70  C.  C.  A.  756, 
13G  Fed.  368,  70:  756 

111.  What   is   a   reasonable   time   for   the 


1900 


LANDLORD  AND  TENANT,  III.  b 


removal  of  fixtures  after  the  termination 
of  a  lease  permitting  their  removal  is  to 
be  determined  from  all  the  facts  and  cir- 
cumstances of  the  case.  Gartlan  v.  Hick- 
man, 56  W.  Va.  75,  49  S.  E.  14,  67 :  694 

112.  The  insertion  in  a  renewal  lease  of  a 
clause  giving  the  tenant  the  right  to  re- 
move trade  fixtures  is  not  necessary  to  en- 
able him  to  remove,  before  the  termination 
of  the  extended  period,  fixtures  which  he 
might  have  removed  before  the  expiration 
of  the  original  term.  Radey  v.  McCurdy, 
209  Pa.  306,  58  Atl.  558,  67:359 

113.  A  tenant  does  not  lose  his  right  to 
remove  his  trade  fixtures  by  being  sum- 
marily ejected  from  the  building  for  non- 
payment of  rent.  Bergh  v.  Herring-Hall- 
Marvin  Safe  Co.  70  C.  C.  A.  756,  136  Fed. 
368,  70:756 

114.  An  attachment  on  fixtures  by  the 
creditor  of  a  tenant  is  defeated  when  the 
lease  is  terminated  by  lawful  re-entry  be- 
fore a  sale  in  the  attachment  suit  or  re- 
moval of  the  property,  unless  there  is  a 
special  agreement  or  special  circumstances 
which  entitle  the  tenant  to  remove  the 
fixtures  after  his  term  has  expired.  Morey 
V.    Hoyt,    62    Conn.    542,    26    Atl.    127, 

19:  ftll 

115.  A  creditor,  by  the  levy  of  an  execu- 
tion upon  a  tenant's  fixtures,  acquires  no 
greater  rights  therein,  or  to  remove  the 
same,  than  the  tenant  had.  Friedlander  v. 
Hewitt,  30  Neb.  783,  47  N.  W.  83,  9:  700 
Buildings. 

Injury  to,  by  Blasting,  see  Blasting,  15. 
Oral  Contract  as  to,  see  Contracts,  184. 
In    Eminent    Domain    Case,    see    Eminent 

Domain,  293. 
Allowance  to  Lessee  for,  on  Partition,  see 

Improvements,  13. 
Negligence     Causing     Injury     to     Tenant's 

Dwelling,  see  Negligence,  39. 
For  Editorial  Notes,  see  infra,  IV.  §§  6,  16. 
lie.  Failure  of  a  tenant  to  remove  build- 
ings after  the  notice  agreed  upon  in  his 
contract,  and  his  violent  prevention  of  their 
removal  by  the  landlord,  make  him  a  tres- 
passer. Emry  v.  Roanoke  Nav.  &  W.  P. 
Co.  Ill  N.  C.  94,  16  S.  E.  18,  17:  699 

117.  A  parol  license  to  continue  buildings 
on  land,  on  conditions  never  in  fact  com- 
plied with  and  on  terms  different  from  those 
of  a  former  lease,  after  notice  to  remove 
them  has  terminated  all  the  licensee's 
rights,  will  not  revive  such  lease  so  as  to 
give  the  former  lessee  a  right  to  the  notice 
therein    provided.  Id. 

118.  A  tenant  has  no  right  to  remove  a 
building  placed  by  him  upon  the  leased 
property  under  a  stipulation  requiring  him 
to  make  the  erection,  keep  it  insured  and  in 
repair,  and  requiring  the  lessor  to  purchase 
it  at  the  expiration  of  the  term  or  to  renew 
the  lease  for  a  specified  time,  at  the  expira- 
tion of  which  the  title  should  pass  to  the 
lessor,  and  it  is  immaterial  that  a  lien  is 
reserved  in  favor  of  the  lessor  to  enforce 
perfoniiiiiicc  of  the  lessee's  covenants  Bass 
V.  :\lrtn)]H.litaii  W(-t  Side  Elev.  R.  Co. 
27  C.  ('.  A.  147,  .i;i  r.  y.  App.  542,  82  Fed. 
S,-)7,  39:  711 


119.  The  right  to  remove  a  small  portion 
of  a  building  to  make  room  for  railroad 
tracks  is  not  acquired  without  condemna- 
tion proceedings  by  purchasing  a  nine  years' 
leasehold  with  the  assent  of  the  lessor,  al- 
though the  building  was  erected  by  the 
tenant  under  a  stipulation  in  the  lease 
which  required  the  lessor  to  make  certain 
compensation  for  it  at  the  expiration  of  the 
lease,  or  renew  it  for  forty  years  more,  at 
the  expiration  of  which  the  building  should 
belong  to  the  owner  of  the  fee.  Id. 

120.  The  partial  destruction  of  a  building 
is  within  the  provision  of  Ky.  Stat.  §  2297, 
that  a  mere  agreement  of  a  lessee  to  repair 
will  not  bind  him  to  restore  buildings  de- 
stroyed by  fire  or  other  casualty.  Sun  Ins. 
Office  V.  Varble,  103  Ky.  768,  46  S.  W.  486, 

41 :  792 

121.  Unreasonably  overloading  a  barn 
with  produce  and  other  heavy  substances, 
causing  it  to  fall,  renders  a  tenant  liable  to 
his  landlord  for  damages  in  an  action  on 
contract,  although  he  has  fully  paid  his 
rent.  Chalmers  v.  Smith,  152  Mass.  561,  26 
N.   E.   95,  11:  769 

122.  Unless  a  lease  provide  for  repairs 
by  a  landlord,  he  is  not  bound  to  either  re- 
pair or  rebuild  in  case  of  accidental  de- 
struction. Arbenz  v.  Exley,  W.  &  Co.  52 
W.  Va.  476,  44  S.  E.  149,  61 :  957 

123.  A  tenant  who  has  covenanted  to 
erect  and  keep  in  repair  a  building  on  the 
leased  premises  cannot,  by  improving  one 
part  of  it,  acquire  the  right  to  destroy  an- 
other part.  Bass  v.  Metropolitan  West 
Side  Elev.  R.  Co.  27  C.  C.  A.  147,  53  U.  S. 
App.  542,  82  Fed.  857,  39:  711 
Trade  name. 

124.  By  giving  a  particular  name  to  a 
building  as  a  sign  to  the  hotel  business,  a 
tenant  does  not  thereby  make  the  name  a 
fixture  to  the  building,  and  the  property  of 
the  landlord  upon  the  expiration  of  the 
lease.  Vonderbank  v.  Schmitt,  44  La.  Ann. 
264,  10  So.  616,  15:  462 
Crops. 

As  against  Purchasers  on  Foreclosure,  see 
Crops,  7,  8. 

As  against  Personal  Representative  of  Life 
Tenant,  see  Crops,  13,  14. 

In  Eminent  Domain  Case,  see  Eminent  Do- 
main, 292. 

For  Editorial  Notes,  see  infra,  IV.  §  6. 

125.  Title  to  the  hay,  oats,  and  straw  is 
not  reserved  to  the  owner  of  a  farm  as 
against  attaching  creditors  of  a  tenant,  un- 
der a  lease  by  which  the  tenant  agrees  to 
raise  enough  stuff  to  feed  the  stock  of  the 
place,  or,  if  he  fails  to  do  so,  buy  what 
may  be  necessary.  Colville  v.  Miles,  127  N. 
Y.  159,  27  N.  E.  800,  12:  848 

126.  A  landlord's  lien  on  crops  for  rent, 
under  111.  Rev.  Stat.  chap.  80,  can  give  him 
no  right  to  maintain  a  personal  action  for 
damages  against  a  bona  fide  purchaser  from 
the  tenant,  although  he  may  follow  the 
goods  and  distrain  for  his  rent.  Finney  v. 
Ilaixling,  136  111.  573,  27  N.  E.  289,     12:  605 
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Manure. 

Effect   of  Intermixing  with  Landlord's,  see 

Accession   and   Confusion. 
For  Editorial  Notes,  see  infra,  IV.  §  6. 

127.  A  tenant  has  a  right  to  manure  pro- 
duced on  the  leased  premises  by  stock  in 
excess  of  that  maintainable  by  the  products 
of  the  premises,  from  fodder  produced  else- 
where. Pickering  v.  Moore,  67  N.  H.  533, 
32  Atl.  828,  31 :  698 
Firewood. 

For  Editorial  Notes,  see  infra,  IV.  §  7. 

128.  A  tenant  has  no  right  to  cut  for 
firewood  trees  planted  to  meet  some  special 
purpose  of  the  landlord,  or  to  cut  trees 
growing  in  their  native  state,  unless  they 
are  such  as  are  customarily  cut  down  for 
that  purpose.  Anderson  v.  Cowan,  125 
Iowa,  259,  101   N.  W.  92,  68:  641 

129.  The  common  law  of  estovers,  giving 
a  tenant  the  right  to  cut  firewood  from  the 
leased  property,  is  in  force  in  Iowa.        Id. 

C   Liability  of  Landlord   for   Defective   or 
Dangerous  ^Premises. 

1.  To  Third  Persons  Generally. 

Contract  Exempting  from  Liability,  see 
Contracts,  315. 

By  Falling  into  Elevator  Well,  see  Ele- 
vators, 2. 

For  Injury  by  Defects  in  Highway,  see 
Highways,*  IV.  b,  3,  6. 

By  Fall  of  Building  or  Wall,  see  Negligence, 
78,  86. 

See  also  Negligence,  73. 

For  Editorial  Notes,  see  infra,  IV.  §§  17, 
20-22. 

130.  One  who  leases  a  lot  for  the  pur- 
pose of  producing  oil  or  gas  therefrom,  re- 
serving to  herself  one  eighth  of  the  oil 
produced  and  delivered  in  tank  or  the  pipe 
lines,  but  reserving  no  control  or  right  to 
direct  the  manner  of  drilling,  or  of  the 
erection  of  tanks  on  the  leased  premises, 
and  who  surrenders  complete  possession  and 
control  thereof  to  the  lessees  during  the 
term  of  the  lease,  is  not  liable  to  the  owner 
of  property  to  which  oil  escapes  to  its  in- 
jury, solely  through  the  negligence  and 
omission  of  duty  on  the  part  of  the  lessees. 
Langenbauph  v.  Anderson,  68  Ohio  St.  131, 
67  N.  E.  286.  62:  948 
To  insurer  of  tenant. 

131.  A  landlord  responsible  for  the  de- 
fective condition  of  an  automatic  fire  ex- 
tinguishing apparatus  on  the  leased  prem- 
ises cannot  avoid  liability  to  one  who  in- 
sured the  tenant  against  loss  on  ac«)unt  of 
the  apparatus,  and  who  has  been  subro- 
gated t'  his  claim  against  the  landlord  for 
a  loss,  nn  the  ground  that  ho  was  Tiepligent 
in  taking  the  risk.  United  States  Casualty 
Co.  V.  Bagley,  129  Mich.  70,  87  X.  W.  1044. 

55:  616 
To  licensee  of  tenant. 

132.  No  action  can  be  maintained  by  a 
licensee  of  a  tenant  upon  the  landlord's 
covenant  to  repair,  for  injuries  caused  by  a 


defective  condition  of  the  premises.    Brady 
V.  Klein,  133  Mich.  422,  95  N.  W.  557, 

62:  909 

133.  A  lessor's  obligations  to  persons  re- 
siding on  the  premises  under  contracts  with 
his  tenant  are  no  greater  in  respect  to  the 
condition  of  the  premises  than  his  obliga- 
tions to  the  tenant.  Towne  v.  Thompson, 
68  N.  H.  317,  44  Atl.  492,  46:  748 

134.  Renting  premises  in  a  defective  con- 
dition will  not,  where  they  do  not  consti- 
tute a  nuisance,  render  the  landlord  liable 
for  an  injury  thereby  caused  to  a  licensee 
of  the  tenant.  Brady  v.  Klein,  133  Mich, 
422,  95  N.  W.  557,  62:  909 
To  subtenant. 

135.  Defects  in  the  condition  of  leased 
premises,  such  as  a  defective  balustrade  on 
a  porch,  where  the  landlord  has  not  re- 
served any  part  of  the  premises,  do  not  ren- 
der the  landlord  liable  to  a  subtenant  who 
leases  from  the  original  lessee,  for  injury 
received  by  the  subtenant's  child  on  account 
of  such  defect, — especially  when  it  does  not 
appear  that  the  defect  existed  at  the  time 
of  the  original  lease.  Smith  v.  State  use  of 
Walsh,  92  Md.  518,  48  Atl.  92,  61:  772 
For  nuisances. 

See  also  infra,  150. 

136.  A  grantee  of  premises  subject  to 
a  lease  is  not  liable  for  a  use  of  the  prem- 
ises by  the  tenant  which  constitutes  a 
nuisance,  if  he  has  no  power  to  prevent  it 
or  to  determine  the  lease.  Lufkin  v.  Zane, 
157  Mass.  117,  31  N.  E.  757,  17:  251 

137.  An  unauthorized  use  of  premises  by 
a  tenant  constituting  a  nuisance  will  not 
make  a  landlord  liable  in  the  absence  of  his 
consent  or  knowledge.  Id. 

138.  The  construction  of  a  roundhouse 
for  the  housing  of  engines,  and  leasing  it 
for  that  purpose,  do  not  render  the  owner 
liable  for  a  nuisance  created  by  the  manner 
in  which  it  is  used,  if  improper,  and  not  or- 
dinary, use  of  it  is  necessary  to  make  it  a 
nuisance.  Louisville  &  N.  Terminal  Co.  v. 
Jacobs,   109   Tenn.   727,   72   S.   W.   954, 

61:  188 

139.  Persons  who  become  full  owners  of 
an  estate  on  the  death  of  a  life  tenant, 
subject  to  a  valid  outstanding  lease,  can- 
not be  rendered  responsible  for  a  nuisance 
committed  before  the  estate  descended  to 
them,  and  of  which  they  had  no  notice,  and 
which  it  was  the  lessee's  dutv  to  remove. 
Ahern  v.  Steele,  115  N.  Y.  203,  22  N.  E. 
193,  5:  449 

140.  The  receipt  of  rent  does  not  impose 
responsibility  on  the  landlord  for  a  nuisance 
for  which  he  is  not  otherwise  responsible. 

Id. 

141.  There  is  no  law  imposing  upon  a 
landlord  not  otherwise  liable  for  a  nuisance 
upon  the  demised  premises,  the  duty  of 
active  vigilance  to  ascertain  their  condition; 
but  it  is  incumbent  upon  any  person  seeking 
to  enforce  his  responsibility  for  such  nui- 
sance, to   show  that  he  had  notice   thereof. 

Id. 
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2.  To  Tenant  and  His  Family. 
o.  Injuries  to  Person. 

Covenant   as   to   Repairs   and   Condition   of 

Premises,  see  supra,  19,  22,  26-35. 
Injury  to  Subtenant,  see  supra,  135. 
Effect  on  Liability  for  Rent,  see  infra,  191. 
Survival   of  Action   for   Fraud   in   Inducing 

Tenant  to  Take  Lease,  see  Abatement 

and  Revival,  14. 
For   Lack   of   Fire   Escapes,   see   Buildings, 

32-34. 
For  Injury  by  Elevator,  see  Elevators,  3,  29. 
Evidence    as    to    Subsequent    Condition    of 

Drains,  see  Evidence,  1985. 
Imputing  to   Landlord,   Agent's  Knowledge 

of  Defective  Condition,  see  Notice,  28. 
Allegation  as  to,  see   Pleading,   9,   10,   320, 

321. 
Liability  of  Landlord's  Agent,  see  Principal 

and  Agent,   75. 
Question  for  Jury  as  to,  see  Trial,  96,  485. 
See  also  Negligence,  74. 
For  Editorial  Notes,  see  infra,  IV.  §   18. 

142.  The  fall  of  plaster  from  the  ceiling 
of  a  hallway  in  a  tenement  house,  used  in 
common  by  various  tenants,  renders  the 
landlord  liable  for  injuries  to  an  occupant 
of  the  building  who  is  struck  and  injured 
thereby,  if  the  landlord  had  notice  that 
there  was  danger  of  its  falling.  Dollard  v. 
Roberts,   130  N.  Y.  269,  29  N.  E.   104, 

14:  238 

143.  No  advantage  is  secured  in  an  action 
to  hold  a  property  owner  liable  for  injuries 
to  the  tenant's  child  by  assuming  a  contract 
with  the  injured  person,  since  the  liability 
of  the  property  owner  is  greater  to  a 
stranger  than  to  the  tenant  or  his  family. 
Davis  V.  Smith,  26  R.  L  129,  58  Atl.  630. 

66:  478 

144.  One  who  occupies  a  part  of  a  building 
assumes  all  risks  arising  from  the  proper 
and  ordinary  use  of  the  remainder  of  the 
building  by  its  other  occupant,  under  whom 
he  enters.  Hence,  where  one  renting  a 
portion  of  a  planing  mill,  with  the  right  of 
ingress  and  ejrress.  was  injured  by  being 
struck  by  timbers  thrown  from  the  upper 
story,  in  the  ordinary  course  of  the  other 
occupant's  business,  there  being  no  negli- 
gence on  the  latter's  part,  he  had  no  right 
of  recovery.  Allen  v.  Johnson,  76  Mich. 
31,  42  X.  W.  1075,  4:  734 
Due  to  hidden  defects. 

For  Editorial  Notes,  see  infra,  IV.  §  18. 

145.  A  landlord  is  liable  to  his  tenant 
fo  such  defects  and  dangers  as  are  in  exist- 
ence when  the  lease  is  made,  provided  he 
knows  of  them  or  ouirlit  to  know  of  them, 
and  provide<l  also  that  the  tenant  does  not 
know  of  them  and  could  not  know  of  them, 
both  parties  in  the  matter  exerei>iiig  rea- 
sonable care  and  diliLreiiee.  Willeox  v. 
TTine>.  100  Tenn.  .5,38.  4t;  S.  W.  297.     41:  278 

]4t>.  T\\o  duty  of  (li<cln-iiig  to  a  tenant 
hidden  defiM-(>  and  socii't  CMnditidn-  lliat 
contribute  In  mal<c  the  pro]Hi-t\  unsafe  is 
not  iini>n>p<l  u|i(iii  a  landlord  who  is  igno- 
rant  ther'f'f  wiihi'Ut   f^uilt  or  no:_;!iL;(Mice  on 


his    part.    Schmalzried   v.    White,    97    Tenn. 
36,  36  S.  W.  393,  32:  782 

147.  A  landlord  is  liable  to  his  tenant 
for  damages  that  may  result  from  the  un- 
safe and  dangerous  condition  of  the  prem- 
ises leased  when  that  was  known  to,  or 
with  reasonable  care  and  diligence  might 
have  been  known  to,  the  landlord,  but  not 
to  the  tenant,  although  the  latter  examined 
the  premises  and  did  not  discover  the  de- 
fect. Hines  v.  Willcox,  96  Tenn.  148,  328, 
33  S.  W.  914,  34  S.  W.  420,  34:  832 

148.  The  question  of  fraud  may  be  ar- 
gued by  the  tenant  in  an  action  for  dam- 
ages resulting  to  him  by  his  relying  upon 
false  representations  by  the  landlord  as  to 
the  condition  of  the  drainage,  although  the 
tenant  was  warned  that  the  landlord  was 
old,  forgetful,  and  incapable,  and  that  he 
must  not  deal  with  him,  but  with  his  son. 
Cutter  V.  Hamlen,  147  Mass.  471,  18  N.  E. 
397,  1:  429 

149.  A  landlord  may  be  liable  for  not  dis- 
closing a  concealed  source  of  danger  not 
discoverable  by  the  tenant,  if  he  not  only 
knows  the  source  of  danger,  but  also 
knows,  or  common  experience  shows,  that 
it    is    dangerous.  Id. 

150.  A  concealed  well  operating  as  a  cess- 
pool under  a  house,  being  only  partly  filled 
up  and  containing  water,  dead  vermin,  and 
filth,  from  which  noxious  vapors,  etc.,  arise 
to  the  injury  of  thef  health  of  the  occu- 
pants, constitutes  a  nuisance  and  renders 
the  owner  who  erected  the  house  over  it 
liable  for  damages  sustained  therefrom  by 
a  tenant  who  had  no  knowledge  of  it.  Kern 
V.  Myll,  80  Mich.  525,  45  N.  W.  587,     8:  682 

151.  A  landlord  is  not  an  insurer  or  war- 
rantor, nor  is  he  compelled  to  exercise 
constant  care  and  inspection;  but  if  he 
knows  that  the  premises  which  he  is  about 
to  let  are  defective  and  in  a  dangerous  con- 
dition, and  especially  if  such  dangerous  or 
defective  place  is  not  obvious,  or  is  not 
discoverable  by  the  tenant  by  the  exercise 
of  ordinary  care,  and  he  does  not  inform 
the  tenant  of  such  defective  or  dangerous 
place,  and  injury  is  occasioned  thereby  to 
the  tenant  or  a  member  of  his  family,  who 
is  not  aware  of  such  defective  or  dangerous 
place,  while  in  the  exercise  of  ordinary  care, 
the  landlord  is  liable  in  damages.  The  law 
reqiiires  good  faith  on  the  part  of  the  land- 
lord towards  his  tenant.  Moore  v.  Parker, 
63  Kan.  52,  64  Pac.  975,  53:  778 

152.  A  landlord  is  not  liable  for  injury  to 
a  tenant  because  of  defects  in  the  construc- 
tion of  the  building  on  the  leased  premises 
of  which  he  had  no  knowledge,  and  which 
were  so  hidden  that  there  were  no  means  of 
discovering  them  without  undoing  a  portion 
of  the  construction  work.  Whitelev  v.  Mc- 
Laughlin,  183  Mo.  160,  81   S.  W.   1094, 

66:484 

153.  The  owner  of  property  is  under  no 
obligation  to  exercise  care  and  diligence  to 
dispover  latent  defects  for  the  benefit  of 
intending  lessees,  so  as  to  be  liable  for  in- 
juries to  their  property  by  reason  of  such 
defects    after    they    have    taken    possession 
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under  the  lease.    Franklin  v.  Tracey,  25  Ky. 
L;  Rep.  1409,  77  S.  W.  1113,  63:  649 

Due  to  failure  to  repair. 
For  Editorial  Xotes,  see  infra,  IV.  §  18. 

154.  Mere  failure  of  a  landlord  to  comply 
with  his  agreement  to  make  repairs  on  the 
leased  premises  will  not  render  him  liable 
for  personal  injuries  suffered  by  a  member 
of  the  tenant's  family  because  of  want  of 
repair.  Thompson  v,  Clemens,  96  Md.  196, 
53  Atl.  919,  ^  60:  580 

155.  The  liability  of  the  owner  of  a  build-* 
ing  for  damages  occasioned  by  its  ruin,  de- 
clared by  La.  Rev.  Civ.  Code,  §  3322,  when 
caused  by  vice  in  its  original  construction 
or  neglect  to  repair  it,  is  limited  by  the 
terms  of  art.  670,  which  must  be  construed 
with  the  former  section,  and  which  names 
"the  neighbors  or  passengers"  as  those  to 
whom  the  owner  must  respond  for  injuries 
by  the  fall  of  the  building  or  any  portion 
of  its  materials,  and  injuries  to  occupants 
of  the  building  or  guests  therein  are  ex- 
cluded. McConnell  v.  Lemley,  48  La.  Ann. 
1433,   20   So.    887,  34:  609 

156.  In  an  action  by  a  lessee  for  damages 
for  failure  of  the  lessor  to  repair  damages 
to  the  building,  the  lessee  will  be  confined 
to  the  terms  of  the  written  lease,  and  can- 
not recover  upon  a  verbal  contract  or  un- 
derstanding made  or  had  contemporaneously 
with  such  lease.  Kline  v.  McLain,  33  W. 
Va.  32,  10  S.  E.  11,  5:  400 

157.  A  landlord  is  not  bound  to  keep 
the  leased  premises  in  repair,  and  is  not 
respon.sible  to  his  tenant  for  injuries  re- 
sulting to  the  latter  from  the  nonrepair  of 
the  leased  premises,  unless  the  landlord  has 
made  an  express  covenant  to  keep  such 
premises  in  repair,  whether  the  tenant  be 
lessee  of  the  whole  premises  or  of  onlv  a 
part  thereof.  Ward  v.  Fagin,  101  Mo.  669, 
14  S.  W.  738,  10:  147 
Kline  v.  McLain,  33  W.  Va.  32,  10  S.  E.  11. 

5:  400 

158.  A  landlord  is  not  liable  for  the  dam- 
ages resulting  to  the  tenant  or  a  member 
of  his  family  through  sickness  caused  by 
breach  of  his  covenant  to  repair,  either  in 
tort  or  upon  the  contract.  Davis  v.  Smith, 
26  R.  I.  129,  58  Atl.  630,  66:  478 

159.  Failure  of  a  landlord  who  has  agreed 
to  make  repairs,  to  send  a  carpenter  to 
repair  a  porch,  for  a  week  after  receiving 
notice  that  some  boards  in  it  were  bulging, 
is  not  such  negligence  as  to  charge  him 
with  liability  for  injury  to  a  member  of  the 
tenant's  family  by  the  giving  away  of 
boards  in  another  place,  which  were  not 
known  to  be  defective,  merely  because  the 
latter  defect  might  have  been  discovered 
while  the  repairs  were  in  progress,  where 
the  known  defect  was  not  of  such  a  nature 
as  to  call  for  such  speedy  action.  Thomp- 
son V.  Clemens,  96  Md.  196,  53  Atl.  919. 

60:  580 

160.  A  landlord  is  liable  for  injury  to 
his  tenant  from  the  fall  of  a  porch  which, 
to  his  knowledge  at  the  time  of  the  lease, 
had  drawn  away  from  the  house,  and  which 
he  attenijited  to  repair,  but  negligently  left 


unsafe.    Willcox  r.  Hines,  100  Tenn.  538,  46 
S.    W.    297,  41:278 

161.  The  owner  of  an  apartment  house, 
who  rents  the  apartments  and  retains  con- 
trol of  the  common  stairways,  is  liable 
for  injuries  to  a  member  of  a  tenant's 
family  caused  by  a  stair  railing  which  was 
defectively  constructed,  or  had  been  negli- 
gently permitted  to  become  out  of  repair. 
McGinley  v.  Alliance  Trust  Co.  168  Mo.  257, 
66  S.  W.  153,  56:  334 

162.  Permitting  a  stairway  carpet  with 
holes  in  it  to  remain  on  the  stairs  of  a 
tenement -house,  with  notice  of  its  condi- 
tion, renders  the  owner  liable  for  injuries 
to  a  tenant  from  a  fall  caused  by  catch- 
ing her  foot  in  one  of  the  holes.  Peil 
v.  Reinhart,  127  N.  Y.  381,  27  N.  E.  1077, 

12:  843 
Due  to  defective  appliances. 

1C3.  The  use  of  a  defective  appliance  in 
a  building  by  the  landlord  to  the  damage 
of  a  tenant  may  constitute  actionable  neg- 
ligence on  his  part.  Railton  v.  Taylor,  20 
R.  I.  279,  38  Atl.  980,  39:  246 

164.  The  improper  construction  of  a  build- 
ing or  steam-heating  apparatus  therein  does 
not  give  a  tenant  any  right  of  action  for 
negligence  on  account  of  damages  caused 
thereby,  when  the  condition  has  not  changed 
during  the  tenancy.  Id. 
Due  to  defective  awning. 

165.  A  lessor  of  a  hotel  is  not  liable  for 
injuries  to  a  guest  caused  by  a  defective 
awning,  although  it  was  in  fact  defective 
when  the  lease  was  given  and  he  had  notice 
at  the  time  of  its  dangerous  condition,  un- 
less it  is  his  duty  under  the  lease  to  repair 
it.  Fellows  V.  Gilhuber,  82  Wis.  639,  52  N. 
W.  307,  17:  677 
Effect  of  contributory  negligence. 
Question  for  Jury  as  to  Contributory  Neg- 
ligence, see  Trial,  486,  487.  .  . 

For  Editorial  Notes,  see  infra,  IV.  §  18. 

166.  Contributory  negligence  which  will 
relieve  a  landlord  from  liability  for  the 
death  of  a  tenant's  child  drowned  in  an  un- 
protected cistern  is  not  shown  by  the  fact 
that  the  tenants  took  possession  of  the 
premises  with  knowledge  of  their  danger- 
ous condition  and  relying  on  their  own 
vigilance  to  prevent  injury  therefrom  until 
repair,  where  they  entered  upon  the  premise 
and  agreement  of  the  landlord  to  rep:nr 
the  cistern  immediately.  Stillwell  v.  South 
Louisville  Land  Co.  22  Ky.  L.  Rep.  785, 
58  S.  W.  696,  52:  325 

1677  A  tenant  who  takes  possession  of 
property  on  which  the  drainage  is  stopped 
so  that  foul,  noxious,  and  unwholesome 
odors  exist  has  no  right  to  continue  his 
possession,  thereby  exposing  his  family  to 
the  dangerous  condition,  and  then  hold  the 
property  owner  liable  for  sickness  or  death 
which  may  result  from  exposure,  on  the 
groimd  that  he  had  concealed  the  defeetive 
condition  of  the  premises.  Davis  v.  Smiih, 
26  R.   T.   129.  58  Atl.  630.  66:  47S 
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6.  Injury  to  Property. 


See  also  supra,  131;  infra,  176. 

168.  The  lessor's  own  negligence  in  the 
management  and  use  of  that  part  of  the 
premises  remaining  in  his  control,  includ- 
ing the  heating  apparatus,  is  not  within 
a  stipulation  that  he  shall  not  be  liable  for 
any  loss  to  property  on  the  premises  if 
"destroyed  or  damaged  by  fire,  water,  or 
otherwise,  or  by  the  leakage  or  bursting 
of  water  pipes,  or  in  any  other  way  or 
manner."  Railton  v.  Taylor,  20  R.  I.  279, 
38  Atl.  980,  39:  246 
While  repairing. 

169.  A  landlord's  duty  to  use  reasonable 
care  to  protect  the  property  of  his  tenant 
from  injury  by  the  elements  while  repairing 
a  roof  or  putting  on  a  new  one  at  his  re- 
quest cannot  be  delegated  to  an  independent 
contractor,  so  as  to  relieve  the  landlord 
from  liability  for  the  contractor's  negli- 
gence. Wertheimer  v.  Saunders,  95  Wis. 
573,  70  N.  W.  824,  37:  146 
Due  to  failure  to  repair. 

170.  The  flowing  of  water  into  leased 
apartments  from  an  upper  tenement  owned 
and  occupied  by  the  lessor,  because  of  de- 
fective plumbing,  causing  injury  to  the 
lessee's  goods,  which  the  lessor  refused  to 
remedy  within  a  reasonable  time  after  no- 
tice, constitutes  a  breach  of  the  implied 
covenant  for  quiet  enjoyment,  in  the  ab- 
sence of  excusing  facts.  York  v.  Steward, 
21  Mont.  515,  55  Pac.  29,  43:  125 

171.  Where  a  landlord  is  not  bound  to 
repair,  he  is  not  liable  to  his  tenant  for 
an  injury  to  the  goods  of  the  latter,  caused 
by  the  falling  of  a  wall  of  the  building  in 
consequence  of  a  negligent  excavation  of 
the  adjoining  lot,  although  he  knew  that 
said  excavation  was  being  made.  Ward  v. 
Fagin,  101  Mo.  669,  14  S.  W.  738,       10:  147 

172.  No  implied  contract  obligation  rests 
upon  the  owner  of  a  building  leased  in  sepa- 
rate sections  to  keep  the  portion  remaining 
in  his  possession  in  repair,  so  that  dam- 
ages resulting  to  property  through  breach 
of  it  can  be  set  up  as  a  counterclaim  in  an 
action  for  rent.  Kuhn  v.  Sol  Heavenrich 
Co.  115  Wis.  447,  91  N.  W.  0!)4,  60:  585 
Due  to  negligence  of  independent  contract- 
or. 

Proximate   Cause   of  Injury,  see  Proximate 

Cause,  65. 
See  also  supra.  160. 

173.  A  landlord  is  not  relieved  from  lia- 
bility for  injury  to  tenants  of  a  lower  floor 
by  the  freezing  and  bursting  of  an  auto- 
matic fire  extinguisher  in  the  portion  of 
the  building  retained  by  him.  by  the  fact 
that  he  has  employed  an  independent  con- 
tractor to  keep  the  building  heated.  Pitts- 
fK'ld-Cottnnwp.ir  :\rfg.  Co.  v.  Pittsfield  Shoe 
Co.  71  X.  H.  rv22.  53  Atl.  807.  00:  116 

174.  A  landlord  who  agrees  with  his  ten- 
ant to  pnt  an  niitninatic  fire  extinguisher 
in  the  leased  lniililitiLr  eannot  relieve  him- 
self from  lialiility  f'lr  injni'ies  to  the  ten- 
.-itit'-  propi'i-i  >•  caii-i'l  ]>y  iifcrliaeiiee  in  usint;- 
apparatus   th<^  vont^   of   wliieli    open    at   too 


low  a  temperature,  by  employing  a  compe- 
tent independent  contractor  to  do  the  work. 
Peerless  Mfg.  Co.  v.  Bagley,  126  Mich.  225, 
85  N.  W.  568,  53:  285 

3.  To  Guests  or  Boarders  of  Tenant. 

See  also  supra,  155. 

For  Editorial  Notes,  see  infra,  TV.  §  19. 

175.  A  member  of  a'  surprise  party  visit- 
ing the  tenant  of  a  building  for  the  purpose 
of  spending  an  evening  in  social  amuse- 
ment cannot,  if  injured  by  means  of  a  fall- 
ing gallery,  recover  damages  of  the  lessor, 
under  La.  Rev.  Civ.  Code,  arts.  670,  2322, 
but  the  remedy,  if  any  could  be  allowed, 
would  be  against  the  tenant.  McConnell  v. 
Lemley,  48  La.  Ann.   1433,  20  So.   887, 

34:  609 

176.  A  water  company  is  liable  for  in- 
juries to  a  guest  of  its  employee  occupying 
as  tenant  at  will  without  a  fixed  rental, 
but  as  a  part  of  his  compensation,  a  dwell- 
ing liou.se  upon  the  property  of  the  com- 
pany, from  the  escape  of  water  from  its 
standpipe,  due  to  the  negligent  construction 
of  and  care  for  such  pipe.  Defiance  Water 
Co.  V.  Olinger,  54  Ohio  St.  532,  44  N.  E. 
238,  32:  736 

177.  A  landlord  is  liable  to  a  boarder 
on  premises  leased  for  a  boarding  house  for 
injuries  sustained  by  reason  of  the  unsafe 
and  dangerous  condition  of  the  premises, 
which  was  known  to,  or  might  by  the  exer- 
cise of  reasonable  care  and  diligence  have 
been  known  to,  tlfe  landlord,  but  not  to 
the  boarder.  Stenberg  v.  Wilcox^^  96  Tenn. 
163,  33  S.  W.  917,  34:  615 

178.  A  lessor  who  removes  the  platform 
from  a  well  in  order  to  put  it  in  proper 
condition,  as  required  by  his  lease,  and 
leaves  the  well  open  and  unguarded  at  a  dis- 
tance of  about  3  feet  from  the  kitchen  door, 
near  a  path  that  leads  to  a  privy,  is  liable  to 
a  guest  of  the  lessee  who  falls  into  the  well 
in  the  night  while  attempting  to  go  to  the 
privy  without  knowing  that  the  platform 
has  been  taken  off  from  the  well.  Barman 
V.  Spencer  (Ind.)  49  N.  E.  9,  44:  815 

179.  The  lease  of  a  building  which  has  a 
door  opening  at  considerable  height  into 
space,  and  unprovided  with  bars  and  guards, 
does  not  render  the  landlord  liable  to  a 
person  who  is  injured  in  consequence  of  the 
failure  of  the  lessee  or  other  person  during 
the  lease  to  keep  the  door  properly  fastened. 
Texas  Loan  Agency  v.  Fleming,  92  Tex. 
458,  49  S.  W.   1039,  44:  279 

180.  The  risk  of  defects  in  a  tenement 
building,  such  as  unsafe  outside  steps,  is 
assumeKi  by  one  who  goes  there  to  attend 
a  wake. — at  least  where  there  is  nothing  to 
show  that  he  had  an  invitation  or  was  in 
anv  wav  related  to  anv  of  the  occupants. 
Hart  v.'Cole,  156  Mass.  475,  31  N.  E.  644, 

16:  557 

181.  The  owner  of  a  structure  to  be  used 
as  a  toboggan  slide  at  a  bathing  resort  is 
liable  for  resulting  injuries  in  case  a  per- 
son attempting  to  use  it  falls  from  it  by 
reason    of    insufficiency    of    the    railing,    al- 
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though  it  is  in  possession  of  a  tenant, 
if  the  railing  intended  for  tlie  protection  of 
persons  upon  it  is  so  faulty  in  construction 
that  such  accidents  are  likely  to  happen. 
Barrett  v.  Lake  Ontario  Beach  Improve- 
ment Co.  174  N.  Y.  310,  66  N.  E.  968, 

61 :  829 
From  failure  to  furnish  light. 

182.  The  duty  to  furnish  light  at  night 
in  common  halls  and  stairways  of  a  rented 
building  is  not  included  in  the  duty  of 
the  landlord  to  make  such  halls  and  stair- 
ways reasonably  fit  for  passage  in  the  ab- 
sence of  any  contract  to  furnish  it.  Glea- 
son  V.  Boehm  (N.  J.  Sup.)  58  N.  J.  L. 
475,  34  Atl.  886,  32:  645 

183.  A  visitor  passing  down  an  unfamiliar 
stairway  in  the  dark  without  waiting  for 
a  companion  who  is  familiar  with  it,  or 
seeking  a  light,  and  using  no  precaution  ex- 
cept to  feel  with  hands  and  feet,  is  charge- 
able with  negligence  which  will  preclude 
recovery  for  injuries  in  falling  down  a 
stairway  because  of  the  want  of  a  light.  Id. 
From  unsanitary  condition  of  premises. 

184.  The  lessor  of  a  boarding  house  is 
not  liable  to  the  lessee's  boarders  for  ill- 
ness caused  by  the  unsanitary  condition 
of  the  premises,  in  the  absence  of  any  mis- 
representation, concealment,  or  wrongful 
failure  of  the  lessor  to  disclose  the  defect, 
and  when  he  has  not  made  any  contract 
to  keep  the  premises  in  suitable  condition. 
Towne  v.  Thompson,  68  N.  H.  317,  44  Atl. 
492,.  46:  748 

4.   To  Servants   of  Tenant. 

Evidence   as   to   Rightfulness   of  Employee 

on  Elevator,  see  Evidence,  1743. 
For  Editorial  Notes,  see  infra,  TV.   §   19. 

185.  A  provision  in  a  lease,  that  the  land- 
lord shall  not  "be  liable  for  any  damages 
occasioned  by  failure  to  keep  the  elevator 
in  repair,"  is  not  binding  on  the  tenant's 
emplovees.  Springer  v.  Ford,  189  111.  430, 
59  N.  E.  953,  52:930 

186.  The  lessor  of  a  pulp  mill  does  not 
owe  to  the  servants  of  the  lessee  the  duty 
of  making  the  requisite  examination,  or  of 
possessing  the  requisite  technical  learning, 
and  communicating  the  results  as  to  the 
safe  condition  of  a  digester  in  the  mill,  be- 
fore turning  the  plant  over  to  the  lessee. 
Whit  more  v.  Orono  Pulp  &  P.  Co.  91  ile. 
297,  39  Atl.  1032,  40:  377 

187.  A  digester  in  a  pulp  mill,  which  is 
not  dangerous  unless  it  is  used,  does  not 
constitute  a  nuisance  which  will  render  the 
owner  liable  for  injuries  resulting  to  em- 
ployees of  a   lessee  by  its  explosion.       Id. 

188.  A  landlord  is  not  liable  to  a  servant 
of  his  tenant  for  injuries  occasioned  by  a 
dangerous  condition  of  the  premi.-es  existing 
at  the  time  of  the  lease,  although  he  subse- 
quently promised,  without  any  new  con- 
sideration, to  repair  the  premises,  if  there 
was  no  covenant  to  repair  in  the  lease. 
Perez  v.  Ravbaud.  76  Tex.  191,  13  S.  W. 
177,  7:620[ 

189.  A    landlord    is    not    liable    for    dam- 
L.R.A.  Dig.— 120. 


ages  to  an  emploj'ee  of  hia  lessee  from  ill- 
ness caused  by  defective  plumbing,  wliere 
he  is  not  charged  with  fraud  or  deceit  or 
with  any  more  knowledge  of  the  defects 
than  the  lessee  had.  Angevine  v.  Knox- 
Goodrich   (Cal.)   31  Pac.  529,  18:  264 

d.  As  to  Rent. 

1.  In  General. 

Liability    as    to,    on    Renewal    or    Holding 

Over,  see   supra,  47-55. 
Effect  of  Termination  or  Forfeiture  of  Lease 

on,  see  supra,  II.  d. 
Right  to  Forfeit  Lease  for  Nonpayment,  see 

supra,  76-78. 
Claim  for,  Provable  as  Fixed  Liability,  see 

Bankruptcy,  32-34. 
Consideration     for     Agreement  .  to     Reduce 

Rent,  see  Compromise  and  Settlement, 

8. 
Under    Void    Leaso    from    Corporation,    see 

Corporations,  181. 
Evidence   of   Defense   to    Action   for   Rent, 

see  Evidence,  2067,  2068. 
Action  by  Administrator,  see  Executors  and 

Administrators,  109. 
Guaranty  of  Rent,  see  Guaranty,  26,  34. 
Insurance  against  Loss  by  Having  to  Pay, 

see  Insurance,  1359-1332. 
Conclusiveness  of  Judgment  as  to  Amount 

of,  see  Judgment,  219. 
Under   Oil    and   Gas   Lease,    see   Mines,   80, 

81. 
Lessor's    R'ght    of    Action    on    Contract    of 

Third   Person,   see   Parties,   57. 
Sufficiency   of  Answer  in   Action   for  Rent, 

see  Pleading,  514. 
Liabilitv  of  Receiver,  see  Receivers,  60-62^ 

68,' 87,  99. 
Liability    of    Person    Collusively    Procuring 

Receivership,  see  Receivers,  126,  127. 
Set-Off  of  Amount  Paid  as  Rent,  see  Set- 
off and  Counterclaim,  2. 
Recoupment   by   Tenant  in   Action   for,   see 

Set-Off  and  Counterclaim,  18. 
See  also  supra,  41,  113;  infra,  235. 
For    Editorial    Notes,    see   infra,    IV.    §§   3, 

9-14. 

190.  A  lessee  cannot  set  up  his  own  de- 
fault as  a  defense  to  an  action  for  monej' 
due  by  him  on  the  lease,  on  the  ground  of 
a  forfeiture  created  by  such  default.  Ray 
V.  Western  Pennsylvania  Natural  Gas  Co. 
138  Pa.  576,  20  Atl.  1065,  12:  290 

191.  A  representation  that  the  plumbing 
is  in  good  order,  made  on  the  lease  of  a 
dwelling,  although  false,  does  not  affect 
the  liability  of  the  lessee  for  rent,  if  the 
statement  was  made  in  the  belief  that  it 
was  true.  Dalv  v.  Wise,  132  N.  Y.  306, 
30  N.  E.  837,      "  16:  236 

192.  A  tenant  must  pay  rent  while  he  re- 
mains in  possession,  notwithstanding  such 
interference  with  the  enjoyment  of  the 
premises  as  would  constitute  an  eviction  for 
which  he  might  abandon  them.  Keating  v. 
Springer,  14G  111.  481.  .34  N.  E.  80-7,     22:  544 

193.  The  amount  of  rent  due  is  fixed  by 
the    contract,    where    a    person    is    in    pos- 
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session  making  payments  from  month  to 
month  under  a  parol  lease  which  is  void 
as  to  the  duration  of  the  term  because 
within  the  statute  of  frauds.  Marr  v.  Ray, 
151  111.  340,  37  N.  E.  1029,  26:  799 

194.  Equity  has  jurisdiction  to  fix  the 
rent  to  be  paid  during  the  renewed  term 
of  a  lease,  if  the  arbitrators  provided  by 
the  contract  failed  to  do  so,  where  the  lessee 
has  taken  the  required  steps  to  preserve 
his  right  to  renewal,  and  such  right,  and 
not  the  amount  of  rent  to  be  paid,  is  the 
essence  of  the  contract.  Kaufmann  v.  Lig- 
gett, 209  Pa.  87,  58  Atl.  129,  67:  353 

195.  Under  the  rule  that  one  holding  over 
after  the  expiration  of  a  lease  holds  sub- 
ject to  the  covenants  of  the  old  lease  so 
far  as  they  are  applicable  to  the  new  con- 
dition of  things,  the  lessor  is  not  entitled  to 
exercise  a  power  of  attorney  to  confess 
judgment  for  unpaid  rent,  since  conditions 
permitting  a  confession  of  judgment  under 
a  written  warrant  of  attorney  upon  a  writ- 
ten covenant  to  pay  rent  cannot  be  said  to 
be  applicable  to  an  implied  power  of  at- 
tornev  to  enter  judgment  upon  an  implied 
contract.  Weber  v.  Powers,  213  111.  370, 
72   N.    E.    1070,  68:  610 

196.  A  mortgagor  who,  while  in  posses- 
sion, verbally  leases  the  premises  at  a  rent 
payable  quarterly,  cannot  recover  from  the 
lessee  for  two  and  one  half  months'  use 
and  occupation  preceding  the  mortgagee's 
entry  and  the  lessee's  attornment  to  him, 
where  the  mortgagee,  fifteen  days  before 
the  expiration  of  the  current  quarter,  has 
duly  entered  and  taken  possession  for  con- 
dition broken,  and  the  tenant,  on  his  de- 
mand, thereupon  agrees  to,  and  at  the  ex- 
piration of  the  quarter  does,  pay  to  him 
the  rent  for  the  whole  quarter.  Anderson 
V.  Robbing,  82  ]Me.  422.  19  Atl.  910,  8:  568 
On  breach  of  covenant  to  repair. 

See   also   supra,   97. 

197.  A  landlord's  covenant  to  repair  is 
independent  and  does  not  release  from 
rent  where  the  repairs  are  not  made,  but 
is  to  be  enforced  by  recouping  damages  in 
an  action  for  rent  or  by  a  separate  action 
for  damages.  Arbenz  v.  E\lev.  W.  &  Co. 
.52  W.  Va.  476,  44  S.  E.  149,  '  61:  957 
After  condemnation  of  the  property. 

198.  A  tenant's  liability  for  rent  is  not 
affected  by  the  condemnation  of  a  portion 
of  tlie  leased  premises  in  the  exercise  of 
the  power  of  eminent  domain.  Stubbings 
V.  Evanston.  1.30  111.  :57.  26  X.  E.  .i77. 

11:  839 

199.  A  tenant  of  land  coiulemned  for  a 
highway  under  the  Rhndc  Island  highway 
act.  wliieh  cnntains  no  statement  as  to  the 
title  (ibtaiiied  by  vii-tue  nf  condemnation 
])rnceediiiLf-.  mu-  any  prnvi-ion  alToctin.Lr 
pending  lease-,  i-^  liaMo  i<n-  rem  to  tho  land- 
lord after  tlie  i-i ir.dcmn.i t i<in  and  liffnre  his 
aetual  e\icti,,n.  KIim,],.  Man.l  llM-pitiil 
'I'l'"-'  <^'-  \.  ll;i\'leii,  ■3\  W.  1.  .")4t,  40  '  \tl. 
f-*l.  4-2:   ]i>7 

■2('n.  The  l!:ilii|ity  Mt'  ;i  t.-|i;Mlt  t'l  pay  I'elll 
ee:l~e-     n|p.ili     i  •,  ,  n( !  ■  I  M  1  ul  1  i .  .)  i     nf     lli,.     ]  i  )■(  .|  lerl  v . 

ineludin.Lr  the   c-iate   (,f   the   hui.llnr,!   as   well 


as  that  of  the  tenant.    Corrigan  v.  Chicago, 
144  111.  537,  33  N.  E.  746,  21 :  212 

After  destruction  of  the  property. 
For    Editorial    Notes,    see    infra,   IV.    §§    8, 
16. 

201.  A  lessee  of  rural  as  well  as  urban 
property  is  within  the  provision  of  Miss. 
Code  1892,  §  2498,  exempting  him  from 
liability  to  pay  rent  for  buildings  destroyed 
without  his  fault.  Taylor  v.  Hart,  73  Miss, 
22,  18  So.  546,  30:  716 

202.  When  a  leased  building  is  totally 
destroyed  by  fire,  the  lessee  having  been 
originally  in  possession  under  a  parol  lease 
which  could  have  been  terminated  by  no- 
tice, and  which  had  been  followed  by  a 
written  lease  for  a  term  of  years,  which 
did  not  contain  any  provision  for  its  ter- 
mination in  case  of  the  destruction  of  the 
building,  but  which  was  void  under  the 
statute  because  not  properly  signed,  the  pos- 
session is  referable  to  the  parol  leasing, 
and  the  lessee  will  be  released  from  pay- 
ment of  rent  after  such  destruction  of 
the  building.  Chesebrough  v.  Pingree,  72 
Mich.  438,  40  N.  W.  747,  1 :  529 

203.  The  destruction  of  the  property  ex- 
tinguishes the  liability  for  rent  under  a 
lease  of  a  river  front  and  landing  consist- 
ing of  a  narrow  footing  at  the  base  of  a 
bluff  without  any  wharf,  dock,  or  pier 
when  the  unprecedented  ravages  of  the  river 
effectually  destroyed  the  use  of  the  land- 
ing by  washing  away  all  but  a  shallow 
fragment  of  the  lot, — especially  when,  with 
the  lessor's  consent  and  participation,  works 
were  constructed  in  front  of  the  shore  line 
which  destroyed  safe  access  to  the  landing. 
Wait  V.  O'Neil,  47  U.  S.  App.  19,  76  Fed. 
408,  22  C.  C.  A.  248,  34:  550 

204.  A  tenant  of  a  portion  of  a  building 
may  recover  back  rent  paid  in  advance  in 
acc-ordance  with  the  lease,  upon  the  total 
destruction  of  the  building  by  fire.  Porter 
V.  Tull,  6  Wash.  408,  33  Pac.  965,        22:  613 

205.  An  abatement  of  so  much  of  the  rent 
as  was  paid  "for  the  building"  must  be  al- 
lowed under  Miss.  Code  1892,  §  2498,  in 
case  of  the  destruction  of  buildings  which 
constituted  a  material  part  of  the  considera- 
tion of  the  lease.  Taylor  v.  Hart,  73  Miss. 
22.  18  So.  546,  30:  716 

206.  An  apportionment  of  the  rent  should 
be  made  when  a  substantial  portion  of 
the  leased  premises  is  destroyed  without 
the  fault  of  the  lessee,  unless  he  has  ex- 
pressly assumed  the  risk  of  such  destruc- 
tion. Wattles  V.  South  Omaha  Ice  &  C.  Co. 
50  Xeb.  251,  69  N.  W.  785,  36:  424 

207.  A  tenant  of  land,  not  merely  of  a 
room  or  apartment,  must  pay  rent  for  his 
term,  tliough  a  building  on  it,  included 
in  the  lease,  without  fault  on  his  part,  is 
tntally  destroyed  by  fire,  unless  the  lease 
otherwise  provide.  Arbenz  v.  Exley,  W.  & 
Co.  52  W.  Va.  476,  44  S.  E.  149,  61:  957 

■2(iS.  In  ease  of  the  total  destruction  by 
tire  of  a  leased  building  the  tenant  is  not 
diseliarged  from  further  obligation  to  pav 
rent.  I'iV  \\'.  Va.  Code  1899,  chap.  72,  § 
•22.  j)in\iilinn  that  no  covenant  by  a  lessee 
to    leave    the    premises    in    good    condition 
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shall  bind  him,  in  case  the  buildings  are 
destroyed  without  his  fault,  to  erect  such 
buildings  again  or  pay  for  the  same  or  any 
part   thereof.  Id. 

209.  The  lease  of  a  building,  without  any- 
thing to  indicate  that  it  is  to  be  separate 
from  the  subjacent  land,  will  pass  both 
building  and  land;  and  the  destruction  of 
the  building  will  not  terminate  the  liabil- 
ity of  the  lessee,  but  he  will  continue  liable 
for  the  rent  until  the  expiration  of  the 
term.  Nashville,  C.  &  St.  L.  R.  Ck).  v. 
Heikens,   112  Tenn.   378,  79  S.  W.   1038, 

65:  298 
After  retaking  possession. 

210.  The  retaking  of  the  premises  by  a 
lessor  releases  the  lessee  from  payment  of 
all  subsequently  accruing  rents,  unless  the 
contract  expressly  provides  otherwise.  Wat- 
son V.  Merrill,  69  C.  C.  A.  185,  136  Fed. 
359,  69:  719 
Liability  of  assignor. 

211.  An  assignment  of  a  lease  and  accept- 
ance by  the  landlord  of  the  assignee  as  ten- 
ant do  not  release  the  original  tenant  from 
his  covenant  to  pay  rent.  Banetti  v.  Treat, 
91  Cal.  223,  27  Pac.  612,  14:  151 
Liability  of  assignee. 

Liability  of  Sublessee,  see  supra,  88-92. 

Liability  of  Trustee  in  Bankruptcy,  see 
Bankruptcy,  22. 

Liability  of  Receiver  as  Assignee,  see  Re- 
ceivers, 60. 

Assignee  of  Gas  Lease,  see  Mines,  82. 

For  Editorial  Notes,  see  infra,  IV.  §§  10, 
13,  16. 

212.  An  assignee  of  a  lease,  who  as  part 
of  the  consideration  of  the  assignment,  as- 
sumes all  the  obligations  and  liabilities 
arising  under  the  lease,  cannot  absolve  him- 
self from  liability  to  the  lessor  for  rent  by 
assigning  his  interest  to  a  third  person. 
Springer  v.  De  Wolf,  194  111.  218,  62  N.  E. 
542,  56:  465 

213.  An  assignee  of  a  lease  who  has  cove- 
nanted to  pay  all  rent  falling  due  thereun- 
der cannot  relieve  himself  of  his  liability 
by  abandonment  of  the  premises.  Bonetti 
V.  Treat,  91  Cal.  223,  27  Pac.  612,       14:  151 

214.  One  who  enters  into  possession  of  a 
leasehold  under  a  written  assignment  of 
the  lease,  by  which  he  undertakes  to  pay 
all  rent  that  may  become  due  under  the 
lease,  thereby  becomes  tenant  of  the  lessor 
by  privity  of  estate,  and  is  bound  to  pay 
the  rent  provided  by  the  covenants  in  the 
lease,  which  are  covenants  running  with  the 
land.  Id. 

215.  Rentals  which  had  matured  and  re- 
mained unpaid  at  the  time  of  the  assign- 
ment of  a  lease  are  assumed  by  the  assignee 
when  the  assignment  stipulates  that  he 
shall  hold  the  lease  under  the  terms  there- 
of and  subject  to  the  rents  and  covenants 
therein  on  the  part  of  the  lessee,  and  he  ac- 
cepts such  assignment.  W^oodland  Oil  Co. 
V.  Crawford.  55'Ohio  St.  161.  44  N.  E.  1093. 

34:  62 

216.  Reiiiedios  against  an  assisnee  or  un- 
der-tenant for  rent,  which  are  aiven  by  Mo. 
Rev.  Stat.   1889,  §§  6388,  6389,  do  not  in- 


clude the  right  of  the  landlord  to  sue  the 
sublessee  in  an  action  at  law  upon  the 
covenants  of  the  lease  to  the  tenant,  where 
no  lien  is  sought  against  a  crop  growing  on 
the  premises  and  no  right  of  attachment 
exists.  St.  Joseph  &  St.  L.  R.  Co.  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  135  Mo.  173,  36  S. 
W.  602,  33:  607 

2.  Landlord's  Lien. 

Right  of  Lessor's  Trustee  in  Bankruptcy 
to    Contest,   see  Bankruptcy,   21. 

Effect  on,  of  Tenant's  Petition  for  Bank- 
ruptcy, see  Bankruptcy,  30, 

See  also  supra,  126. 

For  Editorial  Notes,  see  infra,  IV.  §  14.   ' 

217.  The  constitutional  exemption  of  a 
certain  amount  of  a  debtor's  personal  prop- 
erty precludes  a  statutory  lien  for  rent  on 
personal  property  kept  on  the  leased  prem- 
ises; and  while  the  debtor  can  expressly 
waive  such  exemption,  he  does  not  waive 
it  by  the  mere  fact  of  entering  into  a  lease 
while  such  statute  is  in  force,  as  the  legis- 
lature cannot  thus  indirectly  destroy  the 
constitutional  right  of  exemption.  Hodges 
V.  Cooksey,  33  Fla.  715,  15  So.  549,  24:  812 
218.  A  stipulation  in  a  lease  of  a  farm 
for  a  term  of  years,  that  all  property  of 
every  name,  character,  and  description  be- 
longing to  the  lessees  that  shall  be  on  said 
premises,  or  brought  thereon  by  the  lessees 
during  the  term  of  the  lease,  shall  be  held 
as  security  for  the  payment  of  the  rents 
until  all  be  paid,  and  the  game  shall  be 
and  remain  a  lien  upon  the  same  from  year 
to  year  until  payments  of  the  rents  for  the 
entire  term  have  been  fully  discharged  and 
paid,  is  ineffectual  to  create  a  lien,  legal 
or  equitable,  in  favor  of  the  lessor  for  rents 
due  and  in  arrears,  on  the  crops  grown  there- 
after on  the  leased  premises,  and  other  prop- 
erty not  in  esse  at  the  time,  and  after- 
wards brought  thereon  by  the  lessee.  Brown 
V.  Neilson,  61  Neb.  765,  86  N.  W.  498, 

54:  328 

219.  The  lien  on  the  goods  of  an  as- 
signee of  a  lease,  created  by  Ky.  Stat.  §§ 
2305,  2307,  2317,  to  the  extent  of  one  year's 
rent  accruing  after  the  assignee's  interest 
begins,  cannot  be  avoided  by  his  assignee 
for  creditors  by  a  transfer  of  the  lease. 
Louisville  Trust  Co.  v.  Gaertner,  106  Ky. 
481,  50  S.  W.  971,  45:  5i3 

220.  An  assignee  of  a  lease  cannot  avoid 
the  statutory  lien  on  his  property  for  rent 
by  setting  up  the  fact  that  the  assign- 
ment was  invalid  because  made  without  the 
consent  of  the  lessor,  if  the  latter  has  ac- 
quiesced in  it.  Id. 

221.  A  provision  in  a  lease  of  an  un- 
finished hotel,  for  a  lien  for  rent  on  all  per- 
.«onal  property  of  the  lessees  that  may  be 
brought  upon  the  premises,  is  not  valid  as 
against  a  chattel  mortgage  on  furniture 
afterwards  placed  in  the  hotel.  New  Lin- 
coln Hotel  Co.  V.  Shears,  57  Xeb.  478.  78  X. 
W.  25.  43:  ;J88 

222.  Each  of  several  rooms  in  a  building 
occupied  by  separate  tenants  is  a  "house," 
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within  the  meaning  of  a  statute  which  gives 
a  lien  on  the  property  of  a  tenant  while  it 
remains  in  the  house  rented;  and  a -removal 
of  such  property,  with  the  landlord's  con- 
sent, from  one  room  to  another  in  the  same 
building,  taken  under  a  new  contract,  de- 
feats the  lien.  Wolcott  v.  Ashenfelter,  5 
N.  M.  442,  23  Pac.  780,  8:  691 

3.  Distress. 

Conclusiveness  of  Judgment,  see  Judgment, 

219,  273. 
For  Editorial  Notes,  see  infra,  IV.  §  9. 

223.  To  sustain  an  avowry  for  rent  in 
arrear,  the  relation  of  landlord  and  tenant 
must  be  shown  to  exist  as  to  the  very 
premises  upon  which  the  seizure  was  made, 
if  the  goods  distrained  are  the  goods  of  a 
stranger.  Hessel  v.  Johnson,  129  Pa.  173,  18 
Atl.  754,  .    5:  851 

224.  The  landlord  may  distrain  for  rent 
due  on  a  parol  lease,  although  it  is  within 
the  statute  of  frauds,  where  the  lessee 
is"  in  possession  making  payments  from 
month  to  month.  Marr  v.  Ray,  151  111.  340, 
37  N.  E.  1029,  26:  799 

225.  The  direction  in  a  distress  warrant 
to  levy  on  property  of  subtenants  found  in 
the  county  is  immaterial,  when  the  levy  is 
not  in  fact  made  on  any  property  that  is 
not  found  on  the  leased  premises.  Hutsell 
v.  Deposit  Bank,  102  Kv.  410,  43  S.  W.  469, 

39:  403 

226.  Goods  of  a  sublessee,  although  his 
rent  is  in  arrears,  cannot  be  seized  by  the 
original  lessor,  who,  without  regarding  the 
sublease,  of  which  he  had  notice,  has  taken 
a  surrender  of  the  original  lease  from  an 
assignee  thereof  and  given  him  a  new  lease 
of  the  whole  premises,  even  if  on  this  also 
the  rent  is  in  arrears.  If  he  acquired  such 
right  of  distress  by  the  surrender  of  the 
original  lease,  he  transferred  it  by  the  new 
lease.  Hessel  v.  Johnson,  142  Pa.  8,  21  Atl. 
794.  11:855 

227.  The  right  of  distress  does  not  pass  to 
the  assignee  of  a  rent  note,  in  the  absence 
of  statutory  provision  therefor,  and  is  not 
given  by  Ky.  Stat.  §  2304.  authorizing  the 
assignment  of  the  rent  and  its  recovery  by 
the  assignee.  Hutsell  v.  Deposit  Bank,  102 
Ky.  410,  43  S.  W.  469,  39:  403 

e.  Re-entry:   Recovery  of  Possession. 

Jurisdiction   of  Equity,  see  Equity,  46. 

Forcible  Entry  and  Detainer  atrainst  Tenant, 
see  Forcible  Entry  and  Detainer,  2,  3,  7. 

Confession  of  Judgment  in  Forcible  Detain- 
er, see  Judgment.  11. 

Injunction  against  Proceeding  to  Recover 
Possession,  see  Injnnctinn.  262. 

Effect  on  Insurance  of  Proceedings  to  Oust 
Tenant,  sec  Insurance.  424. 

Conclusiveness  of  Judtrmcnt.  see  Jiidtrment. 
178. 

Estoppol  l)y  Stipnhit  ion  ns  to  Summary 
Procci'ding.  sci^  St  iimlMtinn.  '^. 

Sep   also   supra.  2.  44.   04.  '.):).    11.3. 

For  F.ditoi-ial  Xntc^.  -oc  infrn.  TV.  S^  2."^.  24. 

228.  The  surrender  of  the  len-ec]   premises 


by  a  tenant  to  his  landlord  after  taking  an 
appeal  from  the  Secision  of  a  circuit  court 
commissioner  adjudging  restitution  of  the 
property  to  the  landlord  because  of  the 
forfeiture  of  the  tenant's  contract  will  have 
no  effect  upon  the  appeal;  such  surrender 
does  not  amount  to  a  satisfaction  of  the 
judgment  of  restitution  so  as  to  leave  noth- 
ing to  appeal  from.  Nor  is  it  an  admission 
that  the  tenant  was  wrongfully  in  posses- 
sion when  the  suit  was  brought.  Hanaw 
v.  Bailey,  83  Mich.  24,  46  N.  W.  1039, 

9:  801 

229.  A  landlord  can  forcibly  eject  a  tenant 
without  legal  possession  after  the  expiration 
of  the  tenancy,  although  he  holds  possession 
in  good  faith  under  color  and  reasonable 
claim  of  right.  Allen  v.  Keily,  17  R.  I.  731, 
24  Atl.  776,  16:  798 

230.  A  landlord  forcibly  taking  possession 
of  the  premises  after  the  lease  has  expired 
if  he  does  not  use  excessive  force,  is  not  sub- 
ject to  a  civil  action  by  the  tenant  unless  it 
is  provided  by  statute.  Vinson  v.  Flynn,  64 
Ark.  453,  43  S.  W.  146,  39:  415 

231.  Where  one  person  leases  to  another 
for  a  fixed  term  a  farm  upon  the  agreement 
that  it  shall  be  worked  in  a  good  and  work- 
manlike manner,  and  inserts  in  the  lease  a 
provision  that  in  case  the  lessee  does  not  do 
the  worK  properly  the  lessor  may  have  it 
done  at  the  cost  of  the  lessee,  and  strikes 
out  from  the  blank  upon  which  the  lease  is 
written  a  clause  permitting  a  re-entry  for 
breach  of  covenants,  the  lessee  cannot  be 
turned  out  of  possession  before  the  expira- 
tion of  his  term  because  of  failure  to  proper- 
ly work  the  farm.  Hanaw  v.  Bailev,  83 
Mich.  24,  46  N.  W.  1039,  9:  801 

232.  Where  a  lease  for  years  contains  a 
clause  of  forfeiture  for  breach  of  its  cove- 
nant to  pay  rent  or  other  covenant,  but  no 
clause  of  re-entry  for  such  forfeiture,  de- 
mand and  re-entry  is  not  the  only  mode  by 
which  the  landlord  may  enforce  the 
forfeiture.  Guffey  v.  Hukill,  34  W.  Va.  49, 
11   S.  E.   754,  8:  759 

233.  The  occupation  of  a  parsonage  by  a 
minister  of  the  gospel  after  his  suspension 
by  the  church  authorities  is  not  that  of  a 
servant  of  the  church  or  trustees,  in  such 
sense  as  to  render  him  a  trespasser  on  his 
refusal  to 'leave  it  or  permit  his  eviction  by 
officers.  Bristor  v.  Burr,  120  N.  Y.  427,  24 
N.  E.  937,  8:  710 

234.  A  landlord  who  has  peaceably  re- 
gained possession  during  the  temporary 
absence  of  a  tenant  who  is  in  default  and 
on  whom  the  notice  has  been  served  to 
terminate  the  lease  may  defend  such  posses- 
sion against  the  tenant,  if  he  uses  no  more 
force  than  is  necessary.  Smith  v.  Detroit 
Loan  &  B.  Asso.  115  Mich.  340,  73  N.  W. 
:3'.)5,  39:410 
Re-entry. 

I'^ffect  on  Liability  for  Rent,  see  supra,  210. 
Estoppel  to  Denv  Validity  of,  see  Estoppel, 

2.1.1. 
See  also  supra.  114. 

Fnv  Editorial  Notes,  see  infra,  TV.  §  23. 
2.).1.  The   landlord's   common -law  right  of 
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re-entry  after  default  in  payment  of  rent 
£lnd  notice  served  upon  the  tenant  to  termi- 
nate the  lease,  if  such  re-entry  is  made 
peaceably,  is  not  abridged  by  How.  (Mich.) 
Ann.  Stat.  §§  8299  et  seq.,  respecting  legal 
proceedings  to  recover  possession.  Smith  v. 
Detroit  Loan  &  Bldg.  Asso.  115  Mich.  340, 
73  N.  W.  395,  39:410 

236.  The  election  of  a  lessor  who  is  in  the 
actual  possession  of  the  premises,  to  forfeit 
an  oil  and  gas  lease  for  default  of  the  lessee, 
may  be  regarded  as  a  constructive  entry 
under  his  title.  Ray  v.  Western  Pennsyl- 
vania Natural  Gas  Co.  138  Pa.  576,  20  Atl. 
1065,  12:  290 

237.  A  constructive  entry  attaches  as 
soon  as  title  is  acquired  by  a  purchaser 
under  a  deed  of  trust  containing  an  agree- 
ment by  the  mortgagor  that  the  relation  of 
landlord  and  tenant  will  be  created  by  a 
foreclosure  of  the  deed.  Griffith  v.  Brack- 
man,  97  Tenn.  387,  37  S.  E.  273,  49:  435 

238.  No  express  reservation  of  a  formal 
right  of  re-entry  by  the  purchaser  under  a 
deed  of  trust  is  necessary  where  such 
deed  contains  a  stipulation  that  a  fore- 
closure thereof  shall  create  the  relation  of 
landlord  and  tenant  between  the  mortgagor 
and  purchaser,  and  that  if  the  former  re- 
fuses to  surrender  possession  he  shall  be  re- 
movable by  the  writ  of  unlawful  detainer. 

Id. 
Notice  to  quit. 
For  Editorial  Notes,  see  infra,  IV.  §  23. 

239.  To  terminate  an  estate  from  year  to 
year  by  notice  requires  the  giving  of  such 
a  notice  as  is  prescribed  in  Or.  Code  Gen. 
Laws,  §  2987.  Rosenblatt  v.  Perkins,  18  Or. 
156,  22  Pac.  598,  6:  257 

240.  Where  a  tenant  at  will  denies  the 
title  of  his  landlord  and  his  liability  to 
pay  rent,  and  asserts  an  adverse  title,  the 
tenancy  at  will  may  be  terminated  by  the 
landlord  without  any  notice  to  quit;  and 
the  landlord  may,  if  he  can  do  so  without 
violence,  repossess  himself  of  the  premises. 
Appleton  V.  Ames,  150  Mass.  34,  22  X.  E. 
69,  5:206 

241.  No  notice  to  quit  is  ever  necessary 
unless  the  relation  of  landlord  and  tenant 
exists,  and  a  disclaimer  of  tenancy  dispenses 
with  such  notice.  Id. 


IV.  Editorial   Notes. 
a.  The    relation,    generally. 

§  I.  Generally. 

Effect  of  stipulation  that  vendee  or  mortga- 
gor shall,  on  default,  he- 
come  a  tenant.     49:  435. 

Distinction  between   a   lease   and  a  license. 
18:  491. 
As  to  minerals.     IS:  402. 

Attornment  to  mortrrairee  in  possession.     8: 

r)f)S.*' 

§  2.  Acquisition  of  title  by  tenant. 

Right  of  tenant  to  acquire  title  not  incon- 
sistent with  landlord's 
title  at  commencement  of 
tenancy.     53:  934. 


In  general.     53:  934. 

Title  derived  from  judicial  sale  during 

tenancy.     53:  937. 
Title  derived  from  tax  sale  during  ten- 
ancy.    53:  939. 
When  tenant  has  agreed  to  pay  the 

tax.     53:  939. 
When  tenant  has  not  agreed  to  pay 
the  tax.     53:  939. 
Adverse   possession.      53:  941. 

Character    of    tenant's    possession, 

generally.     53:  941. 
Power  of  tenant  to  initiate  an  ad- 
verse  possession.    53:  941. 
Generally.     53:941. 
During   term    for    years.     53: 
943. 
How  initiated.     53:  945. 

Requisites,  generally;  kind  and 
amount  of  proof  neces- 
sary. 53:  945. 
Holding  over;  presumption  as 
to  tenant's  possession.  53: 
949. 
Nondemand    and    nonpayment 

of  rent.  .  53 :  950. 
Acquisition      of      outstanding 
title    or   interest   by   ten- 
ant.    53:  950. 
Successors  of  tenant.    53:  951. 

b.  Leases. 

§  3.  Generally. 

As  to  Oil  and  Gas  Leases,  see  Mines,  m.  §§ 

7-9. 
As  to  Railroad  Leases,  see  Railroads,  in. 

§2. 

Right  of  surviving  partner  to  lease  firm 
real  property.     28:  135. 

Power  of  partner  to  make  and  renew  lease 
of  partnership  real  estate. 
28:  97. 

Parol  evidence  in  aid  of  construction  of 
written  lease.     3:  331.* 

Lease  for  not  more  than  three  years  as  af- 
fected by  statute  of 
frauds.     12:  67.* 

Lease  to  commence  at  future  time;  what  is 
lease  for  one  year.  10: 
726.* 

Lease  for  more  than  one  year.     7:  671.* 

Compensation  for  use  of  premises  under 
lease  within  statute  of 
frauds.     26:  799. 

Entry  under  parol  agreement  for  lease  as 
part  performance.     20:  36. 

Construction   of  lease.     1:529.* 

What  constitutes  damages  "by  the  ele- 
ments" within  meaning  of 
lease.     53:  673. 

First  and  last  days  in  computing  time  on 
contracts   of.     49:  210. 

Lease  of  oil  lands.     12:  290.* 

Agreement  to  comply  with  lease  as  con- 
sideration for  new  prom- 
ise.    :U:  .'^6. 

Leasehold  interest  as  subject  of  taxation. 
15:  207. 

Necessity  of  notice  in  order  to  bind  <iuaran- 
tor  of  lessee.     20:  259. 
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Tenancy  from  year  to  year;  effect  of  pay- 
ment of  rent.     8:  221.* 

Leasehold  interest  in  real  estate  as  partner- 
ship's   property.     27:  483. 

Lease  of  courthouse  for  private  uses.  33: 
118. 

§  4.  Assignment  and  transfer. 

Assignment  of  lease.     15:  754. 

Necessity   of   writing.     15:  754. 

Effect    of   part    performance.      15: 
754. 
Necessity  of  seal  and  registration.    15: 
755. 

Effect  of  assignment  of  oil  and  gas  lease. 
34:  62. 

Liability  of  assignee  of  leasehold  for  rent. 
14:  151. 

c.  Rights  and  liabilities  of  parties. 

§  5.  Generally. 

Which  is  real  party  in  interest  by  whom  ac- 
tion must  be  brought.  64 : 
611. 

Loss  of  profits  as  elements  of  damages  for 
breach  of  contract.  53: 
97. 

Rights  and  liabilities  of  one  in  possession 
under  an  agreement  for  a 
lease  which  is  not  execut- 
ed.    20:  33. 

Tenant's  easement  of  li^nt  and  air.  22:  540; 
23:  158. 

Liability  of  lessor  of  railroad  for  injuries 
caused  by  negligence  of 
lessee    company.    44:  737. 

Liability  of  lessor  and  lessee  for  removal  of 
lateral  support  to  subja- 
cent land.     68:  695. 

Rights  on  condemnation  of  property  by  emi- 
nent domain.     21:212. 

§  6.  As  to  fixtures  and  property  on  prem- 
ises. 

Rights  of  landlord  and  tenant  as  to  fixtures. 
5:  150;*  9:  700;*  10:  722.* 

Effect  of  agreement  to  prevent  fixtures  from 
becoming  part  of  realty. 
19:  443. 

Right  of  tenant  to  remove  fixtures.     9:  700.* 
After  expiration  of  term.     9:  700.* 
Effect   of  acceptance  of  neAv  lease.     9. 
701.* 

Right  to  emblements.     3:  124;*  11:  800.* 

Rights  of  landlord  and  tenant  in  respect  to 
manure  on  leased  prem- 
ises.    31:  698. 

Levy  on  interests  of,  in  crops.     23:  260. 

Sale  or  mortgage  of  crops  by  tenant.  23: 
468. 

Mortgage  on  buildings  upon  leased  prem- 
ises.    21:  347. 

Mechanics'  liens  on  Iniildings  erected  by 
lessees  upon  lessor's  land. 
62:  375. 

§  7.  Right  of  tenant  to  cut  wood   for  fires 
or  fences. 

To  what  extent  timber  mav  ho  taken.     CS: 
fill. 
Genernlly.     f,S:  fi41. 
For  future  use.     68:  (144. 
For  new  improvements.     68:045. 


Place  of  use.     68:  645. 

Persons  who  may  use  wood.     68:  647. 

Kind   of    timber.     68:  648. 

Common    of    estovers.     68:  649. 

§^  8.  Rights  and  liabilities  of  tenant  on  de- 

stuction  of  leased  building. 
Right   of  possession  of  rooms.     22:  613. 
Possession  of  building.     22:  613. 
Continuance    of    rent    for    apartments    and 

rooms.     22:  613. 
Continuance  of  rent  for  building.    22:  613. 
Rent  ceasing  by  terms  of  lease.    22:  614. 
Abatement  of  rent  by  surrender  of  premises. 

22:  615. 
Liability  of  tenant  to  rebuild.    22:  615. 
Statutes.    22:  616. 

d.  Rent  or  other  compensation;  lien. 

§  9.  Generally. 

Right  to  rents  on  leaSe  of  intestate's  prop- 
erty.    40:  321. 

Liability  for  rent  on  oil  and  gas  lease.  33: 
847. 

Liability  for  rent  after  destruction  of  prem- 
ises.    22:  613. 

Effect  of  partial  eviction  upon  liability  for 
rent.     17:  275. 
Under  title  paramount,  and  disposses- 
sion   under    eminent    do- 
main.    17:276. 

Sublessee  not  liable  on  original  lease.  11: 
855.* 

When  action  for  use  and  occupation  of  prem- 
ises will  lie.  14:  156;  26: 
802. 

First  and  last  days  in  computing  time  for 
proceedings  to  distrain. 
49:  239. 

Proof  of  claim  based  on  lease  as  fixed  lia- 
bility under  bankruptcy 
act.     54:  374. 

Guaranty  of  rent.     9:  353.* 

Stipulation  that  vendee  or  mortgagor  shall 
on  default  become  a  ten- 
ant, as  affecting  liability 
for  rent.  49:  436. 
As  affecting  right  to  maintain  distress 
proceedings.     49:  437. 

Effect  of  admission  to  change  burden  of 
proof  and  right  to  open 
and  close  in  action  on 
lease.     61 :  538. 

Set-off  in  case  of  bankruptcy.     55:  50,  54,  67. 

Equitable  relief  against  forfeiture  for  non- 
payment of  rent.     69:  844. 

§10.  Liability  of  assignee  of  leasehold  for 
rent. 

Equitable  assignee.     14:  151. 

(iround  for  liability.     14:  151. 

Necessity   for  possession.     14:  151. 

Necessity  of  a  valid  assignment.     14:  152. 

TTow  assignment  established.     14:  152. 

SulTioiency  of  assignment.     14:  154. 

l']\tent  and  duration  of  liability.     14:  153. 

^fethods    of  terminating  liability.      14:  154. 

Liability  after  assignment  for  rent  accruing 
during  term.     14:  155. 

Remedies  of  lessee  against  assignee.  14: 
155. 

Form  of  remedy.     14:  155. 
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§  II.  Compensation  when  lease  invalid  under 

statute  of  frauds. 
(General   doctrine.     26:  799. 
lenants  from  year  to  year.     26:  800. 
Use  and  occupation.     26;  801. 
Holding  over.     26:  802. 
Distress.     26:  802. 
§  12.  Availability    of    exemptions    against 

claim  for  rent. 
Statutory  Hen   for  rent.     24:  812. 
Waiver  of  exemption.     24:  812. 
Kquitable  lien.     24:  812. 
§  13.  Liability   for  rent  of  premises   occu- 
pied   by    receiver    or    assignee    for 
creditors. 
Liability  of  receiver  or  assignee.     59:  673. 
General  rules  as  to  receivers.     59:  673. 
General  rules  as  to  assignees  under  gen- 
eral assignment.     59:  674. 
General  rules  as  to  assignees  in  bank- 
ruptcy.    59:  675. 
What  amounts  to  acceptance  or  adop- 
tion of  lease.     59:  676. 
Generally.     59:  676. 
Taking  possession.     59:  676. 

Under  general  order.     59:  676. 
Under  direction  in,  or  pursuant 
to  purpose  of,  order  or  as- 
signment.    59:  677. 
Attempt   to   utilize   leasehold.     59: 

077. 
Holding  to  close  up  business.     59: 

670. 
Holding   to    make   intelligible   elec- 
tion.    59:681. 
General  rules  as  to.     59:  681. 
What     period     is     reasonable. 
.50:  682. 
Holding  in  ignorance  of  claim.    59: 

683. 
Holding  to  continue  business.     59: 
683. 
General  rules  as  to.     59:  683. 
What  a  sufficient  continuance 
of   business.     59:  684. 
Payment  of  rent.     59:  086. 
Estoppel  or  waiver  of  right  to  enforce. 

59:  686. 
Extent  of  liability.     59:  687. 
General  rule.     .^9:  687. 
When     occupation     is     temporary. 

59:  688. 
Where  occupation  is  continued.  59: 

689. 
Under  special  agreement.     59:  690. 
Preference  over  general  claims.    59:  691. 
In    ordinary    receiverships,    assign- 
ments,   and    bankruptcies 
generally.     59:  691. 
Rule  that  priority  depends  on  lien 
or  right  to  distrain.     59: 
692. 
In    railway   receiverships.     59:  693. 
Personal  liability.     59:  694. 
Liability   of   lessee.     59:  695. 
Liability  of  third  person.     59:  696. 
§  14.  Landlord's  lien. 

Landlord's  lien  for  rent;  personal  liability 
of  purchaser  of  property 
subject   to.     59:  737. 


Injunction  in  favor  of  landlord  against  ex- 
ecution sale.     30:  129. 

Waiver  of  landlord's  lien  by  attachment. 
50:  717. 

Rights  of  landlord  as  against  attaching 
creditors.     12:  848.* 

Liens  of.     12:  605.* 

Stipulation  that  vendee  or  mortgagor  shall 
on  default  become  a  ten- 
ant, as  affecting  right  to  a 
lien.     49:  437. 

e.  Condition  of  premises. 

I.  In  general. 

§  15.  Implied    covenant    as    to    fitness    of 

premises  for  purpose  intended. 
Premises   other    than   furnished    houses    or 

apartments.     33:  449. 
Furnished  houses  or  apartments.     33:  455. 
§16.  Tenant's   duty   to   leave   premises  in 

good  condition. 
The  implied  obligation.     64:  649. 
Its  extent  in  general.     64:  649. 
As  to  damages  by  fire  and  accident.  64: 

651. 
As  to  removal  of  rubbish.    64:  652. 
The  obligation  under  express  covenants.  64: 
652. 
In  general.     64 :  652. 
Repairs  necessitated  by  natural  decay. 

64:  652. 
Repairs  necessitated  by  reasonable  use. 

64:  653. 
EflFect  of  condition  of  property  at  com- 
mencement  of  term.     64: 
654. 
Repairs  in  particular.     64:  655. 

Papering,  painting,  and  whitewash- 
ing.    64:  655. 
Other  repairs.     64:  656. 
Alterations.     64:  657. 
Fire   or  unavoidable   accident.     64:  657. 
In  general.     64:  657. 
Injuries    caused   by  third   persons. 
64:  660. 
Injuries  caused   by   i'npprfect  construc- 
tion.    64:  661. 
Buildings     erected     during    term.      64: 

661. 
Liability  of  tenant  holding  over.     64: 

661. 
Liability  of  assignee  of  lessee.    64:  662. 
Removal  of  rubbish.     64:  662. 
Fixtures.     64:  662. 
Other  cases.     64:  663. 
When  right  of  action  accrues.     64:  664. 
Measure  of  damages.     64:  665. 
In  general.     64:  665. 
Effect  of  demolition  of  premises  by 
lessor.     64:667. 

2.  Duty  and  liability  of  landlord  as  to  con- 
dition of  premises. 

§  17.  Generally. 

Duty  as  to  repairs.     9:  798;*  10:  147.* 

Liability  of  landlord  for  acts  of  independ- 
ent contractor.     66:  1.54. 

Liability  of  lessor  of  railroad  for  negligence. 
10:  794.* 
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Liability  for  injury  from  fall  of  leased  build- 
ing.    34:  562. 
Liability   of   landlord   to   servants   of   third 
person    visiting    premises 
on  business.     46:  93. 
§  1 8.  For  injury  to  tenant  from  defect  in 

premises. 
Landlord  not  bound  to  have  premises  safe. 

34:  824. 
There  are  no  implied  covenants.     34:  825. 
No  action  for  nonrepair.     34:  825. 
Construction  of  covenant  to  repair.     34:  826. 
Warranty    or    representations   by    landlord. 

34:  826. 
Fraud  or  deceit.     34:  827. 
Concealment    of    defects.     34:  827. 
Statutory  liability.     34:  829. 
Landlord  actively  negligent.     34:  830. 
Contributory  negligence.     34:  830. 
Proximate  cause.     34:  831. 
Measure  of  damages.     34:  831. 
Distinguishable  cases.     34:831. 
§19.  For  injury  to  tenant's  guests  and  serv- 
ants from  defects  in  premises. 
Duty  the  same  towards  tenant  and  tenant's 
guest  or  servant.     34:  609. 
Landlord  not  generally  liable.     34:  609. 
Defect  in  premises  when  let.     34:  610. 
Effect  of  concealment  bv  landlord.     34:  611; 

46:  86. 
Injuries   caused   bv   want   of  proper  repair. 

46:  83. 
Effect  of  duty  to  repair.     34:  613;  46:  88. 
Structure  for  use  of  public.     34:  614. 
Liability  of  reversioner.     34:  615. 
Contributory  negligence.     34:  616. 
Portion  of  building  in  landlord's  possession. 

34:  616;  46:  85. 
Dangerous    ageYicy    on    adjoining    premises. 

34:  616. 
Responsibility     of     landlord     for    parts    of 
leased   building   which   he 
keeps  under  his  own  con- 
trol.    46:  85. 
Consequences    of    landlord's    knowledge    of 
purpose   for   which   prem- 
ises are  to  be  used  by  ten- 
ant.    46:  86. 
Liability   of   landlord   for   a  nuisance.     46: 

87. 

Effect  of  negligence  of  lessee  or  his  servants 

in      conducting      business. 

4G:  88. 

Rule  where  the  lease  involves  the  exercise  of 

public    franchises.     46:  89. 

Rule    under    statutes    modifying    common- 

hnv  rules.     40:  92. 
Rule  in  case  of  sublea-c.     46:  9.3. 
§  20.  To  third  person,  for  condition  of  prem- 
ises in  possession  of  tenant. 
Xuisanees.     -^ij:  1!)7. 

Generally.     20:  107. 

Tenant   covonantms  to  rcjiair.     20:  IHS. 
Relatin-.     20:  lUS.' 
Sidewalks.     20:  108. 

Conditio!).      20:  108. 

Area^s•ay-.     26:  108. 

Coal-hnie^   and   oratings.     26:  199. 

lev  ^i.lowalk'^.      26:  200. 

Awning      26:  200. 


Things  falling.     26:  200. 

Buildings  or  chimneys.     26:  200. 
Snow  and  ice.     26:  201. 
Highway.     26:  201. 
Kilns,  smoking  chimneys,  and  boiler  ahops. 

26:201. 
Light.     26:201. 

Cess-pools  and  water  closets.     28:  201. 
Water  pipes,  plumbing,  and  lead  pipes  af- 
fecting neighbors.   26:  202. 
Drains,  sewers,  and  stables.     26:  202. 
Entrances.     26:  202. 
Pleading.     26:  202. 
Statutes.     26:  202. 
Wharves.     26:  203. 

§  21.  For  injuries  from  defects  in  portions 
of  building  remaining  in   his  pos- 
session. 
Generally.     14:  238. 
Liability  to  tenants.     14:  238. 
Duty  to  rebuild.     14:  238. 
Duty  to  repair.     14:  238. 
Duty  as  to  hallways,  stairways,  etc.     14: 

239. 
Duty  as  to  sinks,  water  pipes,  etc.     14:  240. 
Duty  to  repair  roof.     14:  241. 
Duty  as  to  side  walls.     14:  241. 
§  22.  As  to  part  of  premises  not  controlled 

by  tenant. 
Elevators.     23:  155. 
Common  entrance,  passway  and  yard,  and 

access.     23:  155. 
Halls    and    stairways.     23:156. 
Fire  escape.     23:  157. 
Sidewalk.     23:157. 
Walls.     23:  157. 
Falling  articles.     23:  158. 
Light  and  air.     23:  158. 
Nuisances.     23:  158. 
Roof  used  in  common.     23:  159. 
Water  from  roof.     23:  159. 
Water    pipes    and    plumbing   controlled   by 

landlord.     23:  159. 
Water  pipes   and  plumbing  used  by  other 

tenants.     23:  160. 
Water  supply.     23:  160. 
Explosion  of  gas.     29:  358. 

f.  Termination  of  tenancy;  remedies. 

§  23.  Generally. 

First  and  last  davs  in  computing  time.  49: 
'210. 

Surrender  of  premises.     11:  498.* 

Notice  to  quit;  ejection  of  tenant.     8:  221.* 

Re-entrv  on  forfeiture;  election  of  remedies. 
8:  7oO.» 

Summary  proceedings  to  oust  tenant;  notice 
in.     9:  798.* 

First  and  last  days  in  computing  time  for 
proceeding  to  dispossess, 
49 :  2.39. 

Appeal  in  summary  proceedings.     9:  801.* 

Foi-feiture  of  oil  and  gas  lease.     31:  073. 

l'!T-<i   .if  death  of  lessor  or  lessee.     23:  707. 

Stipulation  that  vendee  or  mortgaTor  shall 
on  default  become  a  ten- 
ant, as  affecting  right  to 
recover  possession  of 
premises.     49:  438. 
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Injunction  against  dispossession  by  sum- 
mary proceedings.   30:  129. 

Injunction  as  to  judgment  by  or  against 
surety  in  summary  pro- 
ceedings.    31:  63. 

Equitable  relief  against  forfeiture  of  estate 
for  nonrenewal  of  lease. 
69:  846. 

§  24.  Liability  for  ejecting  tenant. 

Liability  of  landlord  to  tenant  for  forcible 
expulsion    after    termina- 
tion  of  tenancy.     16:  798. 
In    England.     16:  798. 
The  prevalent  American  rule.     16:  798. 
A    different    rule.     16:  799. 

Liability  for  ejecting  sick  tenant,  lodger,  or 
other  occupant  from  build- 
ing when  right  of  oc- 
cupancy has  terminated. 
55:  258. 


LANDSLIDE. 


Judicial    Notice    as    to    Possibility    of,    see 

Evidence,  62. 
Assumption  of  Risk  as  to,  see  Master  and 

Servant,   358. 


LAND  UNDER  WATER. 

Covenants  in  Deed  of,  see  Covenant,  88. 
See  also  Waters,  I.  c,  4. 


LAND   WARRANTS. 

Resulting  Trust  in,  see  Trusts,  82. 


LANGUAGE. 


Inability  to  Read  English  as  Affecting  Negli- 
gence in  Going  on  Unsafe  Bridge,  see 
Bridges,  30. 

Of  Constitution,  see  Election,  20. 

Judicial  Notice  as  to,  see  Evidence,  132- 
134. 

What  Language  Used  for  Publication,  see 
Publication,  3-10. 

Instruction  in,  see  Schools,  117. 

Editorial  Notes. 

Foreign,    publication    of    official    notice    in. 
14:  64. 


LAPSING. 

Fraud  in  Enterprise  Depending  on,  for  Suc- 

resp,  see  Lotterv.  12. 
Of  Will,  see  Wills,  III.  1. 


LARCENY. 

Of  Dog,  see  Animals,  5. 

Of  Animals  Ferce  Natures,  see  Animals,  6. 

Of  Special  Deposit,  Bank's  Liability  for,  see 

Banks,  76-78. 
Of  Bees,  see  Bees,  4. 
Of  Negotiable  Paper,  see  Bills  and  Notes, 

209. 
Of  Freight  Refused  by  Carrier,  see  Carriers, 

761. 
Of  Ballots,  see  Elections,  333. 
Of  Goods  after  Conversion,  Liability  for,  see 

Trover,  34. 
From  Passenger  Generally,  see  Carriers,  681. 
From  Passengers  on  Sleeping  Car,  see  Car- 
riers, II.  a,  12,  d. 
From  Mails,  see  Postoffice,  15-17. 
As  Ground  for  Disbarment  of  Attorney,  see 

Attorneys,  21. 
Conflict  of  Laws  as  to  What  Constitutes, 

see  Conflict  of  Laws,  243. 
Conspiracy  to  Commit,  see  Conspiracy,  19. 
Attempt  to  Commit,  see  Criminal  Law,  38. 
Aiding  in  Commission  of,  see  Criminal  Law, 

47. 
Aiding   in,   in   Order  to   Detect  Crime,   see. 

Criminal  Law,  64. 
Former  Jeopardy  as  to,  see  Criminal  Law, 

164. 
Punishment  for,  see  Criminal  Law,   199. 
As   Distinguished   from    Embezzlement,    see 

Embezzlement,  2. 
Suflficiency  of  Proof  of  Intent,  see  Evidence, 

2288. 
Indictment  for,  see  Indictment,  etc.,  18,  56, 

108,  109,  111,  130. 
Jurisdiction  of  Justice  Over  Prosecution  for, 

see  Justice  of  the  Peace,  19. 
Privilege  in  Information  as  to.  Given  Detec- 
tive, see  Libel  and  Slander,  123. 
Question  for  Jury  as  to,  see  Trial,  219. 
Instructions  as  to,  see  Trial,  853. 
Sufficiency  of  Verdict,  see  Trial,  923. 

1.  One  who  knowingly  takes  tue  property 
of  another  without  any  claim  or  right  to  it. 
with  intent  to  deprive  tlie  owner  of  it  and 
appropriate  it  to  his  own  use,  is  guilty  of 
larceny  although  he  takes  it  openly,  with 
a  reckless  disregard  of  the  consequences. 
State  v.  Powell,  103  N.  C.  424,  9  S.  E.  627, 

4:  291 

2.  One  who  assists  a  thief  in  carrying 
away  stolen  property,  without  knowing  or 
suspecting  that  the  property  has  been 
stolen,  or  that  he  is  assisting  in  the  perpe- 
tration of  a  larceny,  cannot  himself  be  con- 
victed of  larceny  for  such  act.  To  render 
him  guilty  he  must  have  been  cognizant  of 
the  guilty  purpose  and  knowingly  assisted 
in  its  accomplishment.  State  v.  Norman, 
101  Mo.  520.  14  S.  W.  661,  10:  35 

3.  The  felonious  conversion  of  money  re- 
ceived under  a  mutual  mistake  from  a  bank, 
in  a  package  supposed  to  contain  a  much 
smaller  sum.  does  not  constitvite  larcenv. 
Cooper  v.  Com.  110  Kv.  123.  60  S.  W.  938,  ' 

52:  136 
What  subject  of. 

4.  Wlieu  fish  are  inclosed  in  a  net.  or  in 
any    other   inclosed    place    which    is    private 
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property,  from  which  they  may  be  taken  at 
any  time  at  the  pleasure  of  the  owner  of 
the  net  or  inelosure,  the  taking  of  them 
therefrom  with  felonious  intent  will  be 
larceny.  State  v.  Shaw,  67  Ohio  St.  157,  65 
N.  E.  875,  60:481 

From  wife. 

5.  A  man  may  be  guilty  of  larceny  of 
property  which  the  Constitution  makes  the 
sole  and  separate  property  of  his  wife. 
Hunt  V.  State,  72  Ark.  241,  79  S.  W.  769, 

65:71 
By  attorney. 

6.  An  attorney  is  guilty  of  larceny  in  ap- 
propriating to  his  own  use  part  of  the  mon- 
ey paid  him  by  his  client  to  be  paid  over 
as  the  purchase  price  of  property,  where 
he  had  been  employed  to  ascertain  the  price 
of  the  property  and  had  falsely  represented 
the  price  to  his  client,  naming  a  larger  sum 
than  the  seller  claimed,  with  intent  to  get 
and  keep  the  excess  for  himself.  Com.  v. 
Lannan,  153  Mass.  287,  26  N.  E.  858,   11:  450 

7.  The  right  to  $10  for  his  services  will 
not  defeat  an  attorney's  liability  for  larceny 
in  keeping  a  larger  sum  after  paying  for 
certain  property  out  of  money  which  his 
client  gave  him  for  that  purpose  on  the  at- 
torney's false  representations  as  to  the 
price.  Until  he  selected  the  $10  which  he 
had  a  right  to,  the  whole  of  the  money 
kept  by  him  was  the  property  of  his  client. 

Of  money  obtained  by  fraud. 

8.  A  man  who  obtains  money  from  a 
woman  with  intent  to  convert  it  to  his  own 
use,  by  means  of  a  well-laid  scheme  which 
includes  the  performance  of  a  marriage  cere- 
mony with  her  and  fraudulent  representa- 
tions that,  in  case  she  intrusts  him  with 
the  money,  he  will  invest  it  for  her  benefit, 
mav  be  convicted  of  larcenv.  Hunt  v.  State, 
72  Ark.  241,  79  S.  W.  769,"  65:  71 
By  finder  of  property. 

See  also  infra.  Editorial  Notes. 

9.  The  presence  of  receipts  in  a  pocket- 
book,  which  furnish  reasonable  means  of 
identifying  the  owner,  is  equivalent  to 
actual  knowledge  of  the  owner  within  the 
meaning  of  a  statute  making  it  larceny  for 
the  finder  of  an  article  of  which  he  knows 
the  owner  to  appropriate  it  to  his  own  use. 
State  V.  Hayes,  98  Iowa,  619,  67  N.  W.  673, 

37:  116 

10.  To  constitute  larceny  of  money  found 
in  a  pocketbook.  the  intent  to  appropriate 
the  money  need  not  exist  at  the  time  of  find- 
ing the  pockethook.  if  at  that  time  the  fact 
tliat  it  contains  money  is  not  known.  It  is 
sutlicicnt  if  the  intent  is  formed  when  the 
money  is  discovered.  Id. 

Editorial  Notes. 

Defined.     4:291.* 

Necessity  that  theft  be  secret.     4:  292.* 
Larceny  of  one's  own  property.     4:  292.* 
\^'hat  law  defines  larceny  f(ir  purpo-es  of  a 
statute     against     bringing 
stolen    ])ruj}(:Tty    into    the 
state.      L"):  72-i." 
Particular   statutes.      15:724. 


From  person:  distinguished  from  robbery. 
10:  109.' 

Of  property  found.     37 :  121. 

Of  dog.     40:  514. 

Of  bees.     40:  689. 

Instigation  to  commit.     25:   343. 

Larceny  of  money  or  property  delivered  by 
mistake.     52:  136. 

Solicitation  to.     25:437. 

Criminal  liability  for  agent's  act  in.  41: 
652. 

Criminal  liability   of  children   for.     36:201. 

Homicide  in  attempting  to  prevent.  67: 
537. 

What  intoxication  will  excuse.     36:  469. 

Kleptomania  as  a  defense  to  larceny.  18: 
229. 

Necessity  of  instruction  as  to  law  on  cir- 
cumstantial evidence  on 
prosecution  for.  69:  195, 
206. 

Proof  of  corpus  delicti  in.     68:  40,  48,  54,  65. 

Evidence  of  other  crimes  in  prosecution  for. 
62:  231,  281,  315,  322. 

Evidence  of  character  of  accused  to  rebut 
presumption  from  posses- 
sion of  stolen  goods. 
20:  614. 

Cruel  and  unusual  punishment  for.  35:  573, 
577. 

As  affecting  liability  on  official  bond.  22: 
449, 


LARD. 

Illegal  Combination  to  Advance  Price  of, 
see  Conspiracy,  135. 

Due  Process  in  Regulating  Sale  of,  see  Con- 
stitutional Law,  748. 

Sale  of  Substitute  for,  see  Food,  8,  9. 

Title  of  Statute  as  to,  see  Statutes,  173. 


LAST  CLEAR  CHANCE. 

See  Negligence,  II.  f;  Railroads,  127,  149, 
156,  273,  280,  293;  Street  Railways, 
146-149. 


LATERAL  SUPPORT. 

I.  Land  in  Natural  States. 
II.  Buildings. 
III.  Editorial  Notes. 

Measure  of  Damages  for  Injury  to,  or  Re- 
moval of,  see  Damages,  408,  409,  531, 
540. 

Taking  of,  in  Eminent  Domain,  see  Eminent 
Domain,  240. 

Decree  for  Removal  of,  see  Judgment,  62. 

Removal  of,  by  Owners  of  Pier,  see  Waters, 
193. 

Liability  for  Contractor's  Removal  of,  see 
Master  and  Servant,  694,  705. 
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I,  Land   in   ivatural    State. 

For  Editorial  Notes,  see  infra,  EH. 

Excavations. 

For  Editorial  Notes,  see  infra,  m. 

1.  The  owner  of  premises  who  contracts 
tor  excavations,  with  agreement  that  the 
contractors  shall  do  the  necessary  shoring, 
etc.  "as  required  by  law,"  is  not  liable  for 
an  entry  by  the  contractors  on  the  premises 
of  the  adjoining  property,  without  license, 
to  do  such  shoring  as  the  law  requires  them 
to  do  only  when  afforded  the  necessary  li- 
cense. Ketcham  v.  Newman,  141  N.  Y.  205, 
36  N.  E.  197,  24:  102 

2.  A  landowner  cannot  recover  damages 
for  injury  to  lateral  support  of  his  prop- 
erty, until  the  earth  is  so  much  disturbed 
that  it  slides  or  falls,  since  the  actionable 
wrong  for  impairment  to  lateral  support  is 
not  the  excavation,  but  the  act  of  allowing 
the  land  to  fall.  Kansas  City  N.  W.  R.  Co. 
V.  Schwake,  70  Kan.  141,  78  Pac.  431,  68:  673 

3.  Injury  to  land  under  the  surface  of 
which  there  is  quicksand  containing  much 
water,  by  digging  a  sewer  trench  in  the 
street  in  front  of  it,  thus  removing  its 
lateral  support  and  permitting  the  quick- 
sand and  water  to  run  into  the  trench,  from 
which  they  are  removed  by  pumps,  in  conse- 
quence of  which  the  surface  of  the  land 
cracks  and  settles  and  the  buildings  there- 
on are  injured,  will  render  the  sewer  com- 
missioners, to  whom  the  nature  of  the  soil 
was  or  ought  to  have  been  known,  liable, 
where  they  made  the  contract  for  digging 
the  sewer  trench  without  requiring  the  con- 
tractor to  take  unusual  and  extraordinary 
precautions  to  prevent  such  injury.  Cabot 
V.  Kingman,  166  Mass.  403,  44  N.  E.  344, 

33:  45 
Land  under  tide  water. 
For  Editorial  Notes,  see  infra.  III. 

4.  No  duty  of  lateral  support  which  the 
owner  of  land  under  tide  water  owes  to  ad- 
joining land  extends  to  piers  which  may 
have  been  placed  on  such  land.  White  v. 
Nassau  Trust  Co.  168  N.  Y.  149,  61  N.  E. 
169,  64:275 

5.  The  doctrine  of  lateral  support  has 
no  application  to  lands  under  tide  waters 
which  have  been  granted  by  the  state  for 
the  advancement  of  commerce.  Id. 


IT.  Buildings. 

For  Party  Wall,  see  Party  Wall,  20. 
Entry   on   Land   to  _Shore    up   Building,    as 

Trespass,  see  Trespass.  1. 
For  Editorial  Notes,  see  infra,  III. 

6.  An  easement  by  prescription  for  the 
support  of  buildings  cannot  be  acquired  by 
the  lentrth  of  time  for  which  a  building  is 
maintained,  as  such  maintenance  on  the 
premises  of  the  owner  does  not  invade  aiiy 
right  of  the  neifrhljnrincr  ])riiprietor.  Sulli- 
van V.  Zeiner,  98  Cal.  346,  33  Pac.  209. 

20:  730 


Excavations. 

fcjee  also  supra,  3. 

7.  The  right  of  lateral  support  to  land 
does  not  extend  to  buildings  placed  there- 
on; and  an  adjacent  proprietor  is  not  liable 
for  the  giving  way  of  the  earth  on  account 
of  his  excavations,  if  he  has  exercised 
reasonable  care  and  tne  earth  would  not 
have  given  away  except  for  the  added 
weight  of  the  buildings.  Moellering  v. 
Evans,  121  Ind.  195,  22  N.  E.  989,        6:  449 

8.  One  excavating  on  his  own  land,  who 
takes  no  precaution  to  prevent  the  caving 
in  of  his  neighbor's  land,  will  be  liable  for 
damage  caused  by  such  absence  of  pre- 
caution to  a  building  drawn  into  the  exca- 
vation, but  which  did  not  by  its  pressure 
cause  the  land  to  fall.  Gildersleeve  v.  Ham- 
mond, 109  Mich.  431,  67  N.  W.  519,      33:  46 

9.  Excavation  by  an  owner  on  his  own 
land  adjoining  another's  building,  causing 
damage,  without  his  knowledge  or  previous 
notice  to  him,  is  evidence  of  want  of  care 
in  doing  the  work.  Schultz  v.  Byers  (N.  J. 
Err.  &  App.)  53  N.  J.  L.  442,  22  Atl.  514, 

13:  569 

10.  One  about  to  excavate  the  soil  of  his 
lot  in  such  a  manner  as  to  endanger  his 
neighbor's  wall  is  bound  to  notify  him  of 
the  manner  and  extent  of  the  excavation,  so 
as  to  enable  him  to  take  proper  measures 
to  protect  the  wall  from  injury.  Bavis  v. 
Summerfield,  133  N.  C.  325,  45  S.  E.  654, 

63:  492 

11.  The  owner  of  a  building  is  relieved 
from  responsibility  for  the  protection  of  it 
from  the  effects  of  an  excavation  on  a  neigh- 
boring lot  by  the  promise  of  the  one  mak- 
ing the  excavation  to  protect  the  building. 
Gildersleeve  v.  Hammond,  109  Mich.  431, 
67  IN.  W.  519,  33:  46 

12.  One  who  promises  the  adjoining  owner 
that  in  digging  near  the  wall  of  the  latter's 
building  he  will  excavate  and  lay  up  his 
wall  one  section  at  a  time  is  liable  for  the 
fall  of  the  building,  where,  after  laying  one 
section  of  his  wall,  he  causes  the  fall  of  the 
building  by  digging  a  long  and  dangerous 
trench  without  notice  of  his  change  of  plan. 
Larson  v.  Metropolitan  Street  R.  Co.  110 
Mo.  234,  19  S.  W.  416,  16:  330 

13.  The  employment  of  an  independent 
contractor  to  make  an  excavation  upon  a 
lot  in  near  proximity  to  a  neighbor's  house, 
in  a  populous  city,  and  to  the  depth  of 
several  feet  below  the  level  of  the  founda- 
tion of  that  house,  does  not  rel'i've  the  pro- 
prietor from  the  obligation  neither  to  see 
that  the  contractor,  in  doing  the  work,  pro- 
tects the  neighbor's  wall  by  the  exercise  of 
due  care,  or  to  give  the  neighbor  timely 
notice  of  the  nature  and  extent  of  the  in- 
tended excavation,  that  he  may  take  due 
precautions  for  the  protection  of  his  own 
wall.  Bonaparte  v.  Wiseman,  89  Md.  12, 
42  Atl.  918,  44:  482 

14.  Liability  for  causing  the  fall  of  a 
building  by  removinLT  the  soil  from  its  own- 
er"5  lot  on  which  it  stands  cannot  be  es- 
caped by  charging  the  owner  with  con- 
tributory negligence  in  failing  to  protect  it. 
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LATERAL  SUPPORT,  III. -LAW. 


Gildersleeve  v.  Hammond,  109  Micb.  431,  67 
N.  W.  519,  33:46 


ni.  Editorial  Notes. 

Right  to  use  and  improve  one's  own  prop- 
erty.    6:  449;*  8:  808.* 
Duty  of  owner  in  making  excavations.     13: 

569.* 
Liability   of  employer   for   injury  by   inde- 
pendent contractor  to  lat- 
eral support.     65:  849. 
Right  by  prescription  to  lateral  support  for 

buildings.     20:  730. 
Right  to  remove  lateral  support  by  dredg- 
ing water  bed.     64:  275. 
Liability  for  removal  of  lateral  or  subjacent 
support  of  land  in  its  nat- 
ural condition.     68:  673. 
The  right  to   support.     68:  673. 
Lateral.     68:  673. 
Subjacent.     68:  675. 

Under  voluntary  agreement  of 
severance   of   surface    and 
subjacent  strata.     68:  675. 
Under  statutes  authorizing  or 
compelling   the    severance. 
68:  676. 
Ssecific  provisions..    68:  677. 
What  is  included  in  "surface." 
68:  679. 
Effect  of  building  regulations.     68: 

680. 
Governing  principles  identical.     68: 
681. 
Natural  condition  of  the  soil.     68:  681. 
Nature  of  soil.     68:  681. 
Who  are  adjoining  owners.     68:  682. 
As  regards  proximity.     68:  682. 
As  regards  title.     68:  683. 
Nature  of  "right  to  support."     68:  683. 
infringement.     68:  689. 

Damage  necessary  to  cause  of  ac- 
tion.    68:  689. 
Supports  may  be  substituted.     68: 

692. 
Negligence    not    an    element.     68: 

692. 
Custom  to  permit  fall.     68:  693. 
Statute  of  limitations.     68:  693. 
Parties.     68:  694. 

Plaintiff.     68:  694. 
Defendant.     68:  694. 

As   between   owner   and   party 

excavating.     68:  694. 
As  between  excavator  and  suc- 
cessor in  title.     68:  695. 
Remedv.     68:  696. 

At  law.     68:  096. 
In  equifv.     (iS:  097. 

Tiijuiictidii.     OS:  097. 
Ot'hor  r(|nnal)]p  relief.     OS:  698. 
Muniripal  linbilil  y.      08:  098. 
Liable.      OS:  (i'lS. 

To   same   extent   as   individual. 

OS:  Oi)S. 
Amniiiil  s     to     a     "taking"     of 
yiroiierl  y.      OS:  (i!)l). 
Not    liable.      (lS:'(l!i!i. 
Oliio  doctrine.      OS:  OHi). 


When  acting  outside  scope  of  au- 
thority.    68:  700. 
In  case  of  negligence.     68:  700. 
Constitutional    or    statutory    pro- 
vision    for     compensation 
for  resulting  damage.    68: 
700. 
Private    corporations     exercising    emi- 
nent  domain  power.     68: 
701. 
Damages.     68:  701. 

Prospective.     68:  701. 
Diminished  market  value.     68:  703. 
The  measure.     68:  703. 
Standard  of  value.     68:  704. 
Set-off  of  benefits.     68:  705. 
Value  of  soil  lost.     68:  705. 
Restoration    to    original  condition. 

68:  706. 
Repairs.     68:  706. 
Cost  of  retaining  wall.     68:  706. 
Adaptmg    property    to    new    level. 

68:  707. 
Collateral  direct  injuries.     68:  707. 
Miscellaneous.     68:  707. 


LAUDANUM. 


Action  for  Sale  of,  to  Wife,  see  Husband  and 
Wife,  196. 


LAUNCH. 

As  Appurtenance  of  Yacht,  see  Sale,  9. 


LAUNDRY. 

Interstate  Business  of,  see  Commerce,  166. 
Unconstitutional      Discrimination      against 

Chinese,  see  Constitutional  Law,  462. 
License  of,  see  License,  60,  162. 

Editorial  Notes. 

Municipal  power  over,  as  nuisance.     38:651. 


LAW. 

Common  Law,  see  Common  Law. 

Of  Place,  see  Conflict  of  Laws. 

As  Part  of  Contract,  gee  Contracts,  268. 

•  ludicial  Notice  of,  see  Evidence,  I.  a. 

Presumption  as  to,  see  Evidence,  II.  a. 

Injury  to  Insured  while  Violating,  see  In- 
surance, V.  b,  3,  f,  (5). 

Necessity  and  SuOiciency  of  Pleading,  see 
Pleading.  1.  j. 

As  to  Statutes,  see  Statutes. 

Effect  of  Resolution,  see  Statutes,  33. 

.lury  as  .Indices  of.  see  Trial.  613,  675. 

Ut'  L'nited  States,  see   United  States,  2. 


LAW  AND  ORDER  LEAGUE— LEAVE  OP  COURT. 
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LAW  AND  ORDER  LEAGUE. 

Personal  Liability  of  Members  and  Officers 
of,  see  Associations,  20,  21. 


♦  *» 


evidence. 


LAW  BOOKS. 

Editorial  JSotea. 
40:  572. 


LAWFUL  ISSUE. 

Adopted  Child  as,  see  Parent  and  Child,  47. 

♦•» 

LAW  JOURNAL. 
Aa  Newspaper,  see  Newspaper,  8,  9. 


LAW  MERCHANT. 


State  Court  Following  Federal  Decisions  as 

to,  see  Courts,  517. 
Presumption  as  to,  see  Evidence,  170. 


LAW  OF  PLACE. 

See  Conflict  of  Laws. 


LAW  OF  THE  CA&E. 

Decision  on  Former  Appeal  as,  see  Appeal 
and  Error  1235-1239. 

Editorial  Notes. 

On  second  appeal.     34:  321. 


LAW  OF  THE  LAND. 
See  Constitutional  Law,  11.  b. 


LAW  OF  THE  ROAD. 

Liability    for   Injury    by    Violation    of,    see 

Negligence,    151-155. 
Contributory  Negligence  in  Violation  of,  see 

Negligence,  230-233. 
Question  for  Jury  as  to,  see  Trial,  93. 
See  also  Bicycles,  20-27. 


LAW  REPORTS. 


As  Subject  of  Copyright,  see  Copyright.  3.  fi. 

7. 
Distributed  to  County  Judges,  Right  to,  see 

Counties.  25. 


LAW  SCHOOL. 

Right  to  Dismiss  Student,  see  Colleges,  7. 
Compelling  Keinstatement  of  Expelled  Stu- 
dent,  see  Mandamus,   148,   149.  ' 


LAW  STUDENT. 


Right  to  Dismiss,  see  Colleges,  7. 
Privilege  as  to  Communications  to,  see  Evi- 
dence, 1507. 
Special  Legislation  as  to,  see  Statutes,  298. 


LEADING   QUESTIONS. 

Sufficiency  of  Objection  to,  see  Trial,  62. 
Propriety  of,  see  Witnesses,  73,  74. 

♦♦» 


LEAKAGE. 

Burden  of  Proof  as  to,  see  Evidence,  427. 

^•^ 

LEARNED   IN  THE  LAW. 
Meaning  of  Term,  see  Judges,  44. 

♦  *» 

LEASE. 

Lessee's  Right  to   Sell  Leased  Instrument, 

see  Bailment,   11. 
Of  Piano,  Estoppel  of  Lessor  to  Take  Back, 

see  Estoppel,  160. 
Of  Railroad,  see  Railroads,  I. 
Of  Street  Railway,  see  Street  Railways,  50- 

60,  87. 
In  General,  see  Landlord  and  Tenant,  11. 


LEASEHOLD. 


Remedy   of   Purchaser    of,    on    Foreclosure, 

see  Election  of  Remedies,  3. 
Lien  on,  see  Mechanics'  Liens,  56. 
Merger  of,  in  Dower  Right,  see  Dower,  57. 


LEAVE  Ot   COURT. 


To  Appeal,  see  Appeal  and  Error,  109,  110; 
Judges,  15. 

To  Prosecution  of  Action  on  Bond,  see 
Bonds,  51. 

To  Forfeit  Corporate  Franchise,  see  Corpo- 
rations, 686. 

To  Enforce  Judgment,  see  Courts,  417. 

To  Filing  of  Information,  see  Criminal  Law, 
82.  82a. 

To  Bring  Suit,  see  Limitation  of  Actions, 
222. 
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To   Reach   ;Money  in  Court,   see  Money  in 

Court.   3. 
To  Maintain  Quo  Warranto  Proceedings,  see 

Quo  Warranto,  28,  29. 
To  Sue  Receiver,  see  Receivers,  113. 
To  File  Bill  of  Review,  see  Review,  4,  5. 


LEGACY. 

Action  for,  After  Legatee's  Death,  see  Par- 
ties, 108. 
Interest  on,  see  Interest,  I.  e. 
Rate  of  Interest  on,  see  Interest,  91. 
In  General,  see  Wills,  III. 
See  also  Legatees. 


LEGAL  FICTION. 
See  Fiction  of  Law. 


LEGALIZING. 

See  Curative  Law. 


LEGAL  REPRESENTATIVES. 

Who  are,  see  Descent  and  Distribution,  lb. 
See  also  Executors  and  Administrators. 

Elditorial  Notes. 

Meaning    of    term    as    used    in    insurance 
policy.     30:  609. 


LEGAL  TENDER. 

See   also   Money,  2,   3. 

Editorial  Notes. 

Question   relating   to,   as   Federal   question. 
62:  537. 

• ♦-.-♦^ 


LEGATEES. 

Estoppel  of,  see  Estoppel,  165,  166,  172,  281, 
282. 

Who  are,  see  Insurance,  153. 

Conclusiveness  of  Decision  as  to,  see  Judg- 
ment. 254. 

Right  of  Action  by.  see  Parties,  58.  5!1. 

Competencv  as  Witness,  see  Witnesses.  60- 
68. 

See  also  Legacy. 


LEGISLATIVE  JOURNALS. 

Setting  Out  I'rupnsctl  C'l'ii-titut  iiuial  Aiiicnil 
mcnt  in.  see  Coii-titm  iimnl    l.nw.   In. 

EntoriiiL'  Y'^to  nu  Vrnpo^nl  ( '..ii-t  ii  ui  i'lnal 
Aiiicinlment  in.  see  ( 'misi  init  ioiial  Law. 
15, 


Examination  of,  by  Court,  see  Courts,  104, 
105. 

Extrinsic  Evidence  of,  see  Evidence,  773. 

Parol  Evidence  to  Impeach,  see  Evidence, 
1229,  1230. 

Compelling  Entry  of  Protest  on,  see  Legis- 
lature, 17. 

Erasure  from,  see  Mandamus,  55,  56,  161; 
Secretary  of  State,  2. 

See  also  Statutes,  I.  d. 


LEGISLATURE. 


I.  In  General. 
II.  Powers. 
ni.  Editorial  Notes. 

Resolution  Expelling  Member  of,  as  Bill  of 

Attainder,  see  Attainder,  1. 
As  to  Contracts  for  Lobbying,  see  Contracts, 

III.  c,  4. 
Court's     Power     to     Determine     Whether 

Vacancy  Exists,  see  Courts,  10. 
Rival  Bodies,  see  Courts,  128. 
Jurisdiction  of  Court  to  Require  New  Elec- 
tion of  Member,  see  Courts,  170. 
Relation  of  Courts  to,  see  Courts,  I.  c,  2. 
Libel  of  Member  of,  see  Libel  and  Slander, 

70-72. 
Mandamus  to,  see  Mandamus,  53-56. 
Mandamus  to  Compel  Giving  Certificate  of 

Election  to,  see  Mandamus,  132. 
Mandamus  to  Determine  Title  to  Office  of 

Speaker,  see  Mandamus,  141. 
Legislative  Functions  of  City,  see  Municipal 

Corporations,  11.  c. 
Authority  from,  to  Maintain  Nuisance,  see 

Nuisances,  162-166. 
Ineligibility  of   Member  of,  to  Hold   Other 

Office,  see  Officers,  30. 
Interest    of    Member    as    Affecting    Action, 

see  Parliamentary  Law,  13,  14. 
Testing  Title  of  Officer  of,   see  Quo  War- 
ranto, 20. 
Enactment  of  Statutes  oy,  see  Statutes. 
Exemption  of  Member  of,  from  Process,  see 

Writ  and  Process,  65-67. 


I.  In  General. 

1.  The  technical  rule  of  law  making  part 
of  a  day  a  whole  day  does  not  apply  to  the 
(lays  of  a  legislative  session  so  as  to  make 
a  session  of  a  limited  number  of  days  which 
l)Puan  at  noon  expire  with  the  end  of  a 
calendar  day;  but  the  last  legislative  day 
will  expire  at  noon,  making  each  of  the 
limited  number  of  days  full  days  of  twenty- 
fimr  hours.  White  v.  Hinton,  3  Wyo.  753. 
:^o  Par.  n.-,.-;.  17:  66 

2.  Tlie  sonate  of  New  Jersey  is  not  a 
permanent,  continuous  body,  such  that  the 

Id  or  hold-over  members  are  entitled  to 
|)a.*s  upon  the  title  of  the  newly  elected 
members,  but  the  latter  are  entitled  to 
inter  the  body,  since  the  Constitution  ap- 
|i  lint*  a  day  on  which  "the  two  houses  shall 
moot     soparately,"    in:posing    the    duty    of 
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yearly  organization,  and  also  provides  that 
tne  senate  shall  be  composed  of  "one  sen- 
ator from  each  county,"  thus  entitling  each 
senator  to  a  voice  in  all  proceedings.  Attor- 
ney General  ex  rel.  Werts  v.  Rogers  (N.  J. 
Sup.)  56  N.  J.  L.  480,  28  Atl.  726,  29  Atl. 
173,  23:  354 

3.  In  the  organization  of  a  house  of  repre- 
sentatives, those  persons  who  hold  cer- 
tificates of  membership  from  the  secretary 
of  state,  certified  by  him  under  his  seal 
of  office  in  accordance  vfith  the  determina- 
tion of  the  state  board  of  assessors,  are  the 
only  persons  entitled  to  participate.  Re 
Gunn,  50  Kan.  155,  32  Pac.  948,  19:  519 

4.  The  recognition  by  the  governor  and 
by  the  state  senate  as  a  de  facto  house  of 
representatives  of  a  body  which  assumes 
power  as  such  will  not  defeat  the  right  of 
another  body  which  is  the  constitutional 
house  of  representatives  duly  organized  and 
acting  as  such.  Id. 

5.  The  refusal  of  the  governor  or  of  the 
senate  to  communicate  with  or  recognize  a 
constitutional  house  of  representatives 
which  has  regularly  perfected  its  organiza- 
tion, appointed  its  committees,  and  initia- 
ted legislation,  will  not  oust  or  destroy  such 
house.  Id. 

6.  The  appointment  of  a  state  into  repre- 
sentative districts,  repealing  all  prior  acts 
in  conflict  with  the  new  law,  does  not 
terminate  the  existence  of  the  legislature 
which  passes  the  act,  or  shorten  the  term 
of  office  of  its  members.  Farrelly  v.  Cole, 
60  Kan.  356,  56  Pac.  492,  44:  464 

7.  The  constitutional  right  of  any  mem- 
ber of  the  legislature  to  have  a  protest 
entered  on  the  journal  cannot  be  enforced 
by  mandamus  against  either  the  clerical  or 
presiding  officer  of  the  house  to  which  he 
belongs:  i.  e.,  the  clerk  or  speaker  of  the 
house  of  representatives,  or  the  president  or 
secretary  of  the  senate,  where  the  Constitu- 
tion gives  to  the  house  itself  the  control  of 
its  journal,  and  the  house  has  already  re- 
fused not  only  to  print  but  to  consider  or 
receive  the  protest.  sinCe  such  officers  would 
be  powerless  to  execute  the  order  without 
the  concurrence  of  the  house  itself,  even  if 
they  were  ordered  to  enter  such  protest  on 
the  journal.  Turnbull  v.  Giddings,  95 
Mich.  314,  54  N.  W.  887,  19:  853 
Time  of  choosing  governor. 

8.  The  choice  of  a  governor  by  the  assem- 
bly, which  is  required  by  the  Connecticut  I 
Constitution  to  be  made  on  "the  second  day 
of  their  session"  if  there  has  been  no  elec- 
tion by  the  people,  cannot  be  made  at  any 
later  dav  of  the  session.  State  ex  rel. 
Morris  v."  Bulkelev,  61  Conn.  287,  23  Atl.  186. 

14:  657 
Extraordinary  session. 
See  al>o  Statutes.  29-31. 
For  Editorial  Xotes,  see  infra.  TIT. 

9.  The  question  of  the  existence  of  an 
(Extraordinary  occasion  of  sufficient  gravity 
to  justify  a  call  for  an  pxti'a  session  of  the 
legislature  is  to  he  determined  by  the  gov- 
ornor  alone  in  tlio  exercise  of  his  discretion 
as  a   sworn   oiRcer.  which  is  not  subject  to 


challenge  or  review  by  the  courts.     Farrelly 

V.  Cole,  60  Kan.  356,  56  Pac.  492,  44 :  464 

Adjournment. 

Power  of  Court  to  Review,  see  Courts,  88. 

Power  of  Governor  to  Adjourn,  see  Gov- 
ernor, 3. 

Presentation  or  Approval  of  Bill  After,  see 
Statutes,  22,  23. 

10.  A  resolution  purporting  to  be  passed 
by  the  house  of  representatives  after  the 
general  assembly  had  been  prorogued  by  the 
governor  is  of  no  effect.  Re  Legislative 
Adjournment,  18  R.  I.  824,  27  Atl.  327, 

22:  716 

11.  The  fact  that  the  two  houses  have 
not  yet  joined  in  grand  committee  for 
counting  and  declaring  votes  does  not  pre- 
vent the  governor,  under  R.  I.  Const,  art. 
7,  §  6,  from  adjourning  the  general  as- 
sembly in  case  of  disagreement  between  the 
two  houses.  Id. 

12.  The  provision  in  R.  I.  Const,  art.  4,  § 
9,  that  neither  house,  without  consent  of 
the  other,  shall  adjourn  for  more  than  two 
days,  is  subject  to  implied  exceptions,  such 
as  that  where  the  house  has  unlawfully  un- 
seated members,  thereby  depriving  towns 
of  their  constitutional  representation.  In 
such  case  the  other  house  may  adjourn  until 
the  vacancies  can  be  filled.  Id. 
Committee. 

Effect  of  Report  of,  see  Corporations,  85. 
Contempt  of,  see  Contempt,  43. 

13.  A  committee  appointed  by  the  legisla- 
ture to  make  an  examination  and  find  the 
facts  from  the  evidence  and  report  the  facts 
and  set  out  the  evidence  in  full,  is  not  enti- 
tled to  an  attorney  as  a  "necessary  ex- 
pense." Purnell  v.  Worth,  117  N.  C.  157.  23 
S.  E.  161.  30:  262 

14.  A  committee  appointed  by  the  general 
assembly  to  make  an  examination  and  find 
the  facts  from  the  evidence,  with  authority 
to  make  the  report  after  adjournment  of  the 
assembly,  cannot  draw  per  diem  or  mileage 
after  such  adjournment,  unless  the  resolu- 
tion appointing  them  provides  therefor. 
Commercial  &  F.  Bank  v.  Worth,  117  N.  C. 
146,  23  S.  E.  160,  30:  261 

15.  A  resolution  by  the  general  assembly 
providing  that  a  committee  created  thereby 
shall  find  the  facts  from  the  evidence  in  an 
examination  to  be  made  by  it,  report  such 
facts  and  set  out  the  evidence  in  full  and  re- 
port to  the  genera]  assembly  "if  it  is  possi- 
ble to  do  so  before  its  adjournment,  and  if 
not  then  said  report  shall  be  made  to  the 
supreme  court,"  confers  on  such  committee 
no  power  to  act  after  adjournment  of  tho 
general  assemblv  except  to  make  the  report. 

Id. 


II.  Powers. 

To  Reconsider  Apportionment  between  Cit>' 

and  Town,  see  Bridges,  7. 
T<i    Tnterf<M'o    with    Conrt's    Inherent    Power 

to  Punish  for  Conteinjit,  see  Contempt. 

83-87. 
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As  to  Creating,  or  Changing  Boundaries  of 
Counties,  see  Counties,  I.  a. 

As  to  Courts,  see  Courts,  I.  e. 

To  Impose  Limitation  on  Pardoning  Power, 
see  Criminal  Law,  254. 

To  Change  Death  Penalty,  see  Criminal  Law, 
190. 

To  Grant  Divorce,  see  Divorce  and  Separa- 
tion, 3,  4. 

In  Creating  and  Changing  Election  Dis- 
tricts, see  Election  Districts. 

As  to  Voters  and  Elections,  see  Elections. 

To  Authorize  Exercise  of  Power  of  Eminent 
Domain,  see  Eminent  Domain. 

To  Establish  Street  Grade  after  Delegating 
Power  to  Municipality,  see  Highways, 
198. 

To  Authorize  Tax  on  Vehicles,  see  License, 
96. 

To  Alter  Statute  of  Limitations,  see  Limi- 
tation of  Actions,  2. 

Over  Marriage,  see  Marriage,  3,  35. 

Over  Municipality,  see  Municipal  Corpo- 
rations, 60-62,  322,  323.  341,  377,  576. 

To  Appoint  Officers,  see  Officers,  47-53,  84, 

To  Impeach  Officers,  see  Officers,  I.  e,  4. 

To  Abolish  Office,  see  Officers,  111. 

To  Define  Practice  of  Medicine,  see  Phy- 
sicians and  Surgeons,  1. 

As  to  Mode  of  Choosing  Presidential  Elect- 
ors, see  Presidential  Electors,  1, 

As  to  Public  Funds,  see  Public  Moneys. 

Over  Schools,  see  Schools,  I.  a. 

To  Select  Text  Books,  see  Schools,  101-105. 

Over  State  Universities,  see  State  Univer- 
sities, 3. 

As  to  Taxes,  see  Taxes. 

As  to  Creating  Town,  see  Towns,  2. 

Regulation  or  Control  of  Public  Waters,  see 
Waters,  37-43. 

Police  Power,  see  Constitutional  Law,  11.  c; 
Courts,  L  c,  2,  6. 

Of  Territorial  Legislature,  see  Territories. 

Delegation  of.  see  Constitutional  Law,  I.  d; 
III.  §  5. 

Usurpation  of.  see  Constitutional  Law,  I.  e, 
f ;  in.  §  4. 

Review  of,  by  Courts,  see  Courts,  118-127. 

See  also  Constitutional  Law,  303. 

For  Editorial  Notes,  see  infra,  III. 

16.  The  people,  and  through  them  the 
legislature,  have  supreme  power  in  all  mat- 
ters of  government,  where  not  restricted  by 
constitutional  limitations.  Wallace  v.  Reno, 
27  Xev.  71.  73  Pac.  528.  63:  337 

17.  The  legislature  can  do  any  legislative 
act  that  is  not  prohiliited  by  the  state  and 
Federal  Constitutions.  People  use  of  Pe- 
oria Count V  v.  Hill.  103  111.  186.  46  N.  E. 
796,  ■  ."^6:  634 

18.  The  leLH-lature  has  unlimited  power 
to  act  in  its  own  sphere  of  leErislalinn.  ex- 
eppt  so  far  as  restrained  by  the  Constitu- 
tion of  the  T'nited  States  and  the  f'on-ti- 
lution  of  tlio  -tatp.  State  v.  Heiilev.  08 
Tenn.   fiG.l.   41    S,  ^A'.   :i.12,    1104.  30:  126 

19.  The  li'L;i~liitnrp  may  fix  the  eom- 
nienoeniPiit  of  tln"  term  of  ofTiPp  of  it=  nipm- 
iiprs,  whpn  llip  (  uiiMitiifion  fixp>  tlip  term, 
^'iit    dop;    Hut    pxpri-'-ly    iii-ovide    when    the  j 


term  shall  begin.     Farrelly  v.  Cole,  60  Kan. 
356,  56  Pac.   492,  44:  464 

20.  The  legislature  can  ratify  and  ap- 
prove, by  subsequent  legislation,  any  act 
performed  for  the  benefit  of  the  state  which 
it  had  original  authority  to  legislate  and 
provide  for.  O'Hara  v.  State,  112  N.  Y. 
146,  19  N.  E.  659,  2:  603 

21.  The  house  of  representatives  of  Kan- 
sas has  power  to  compel  witnesses  to  attend 
and  testify  before  the  house,  or  one  of  its 
committees  having  an  election  contest  con- 
cerning a  member  thereof  properly  pend- 
ing before  it  for  investigation.  Re  Gunn, 
50  Kan.  155,  32  Pac.  948,  19:  519 
Removal  of  members. 

Review  of  by  Court,  see  Courts,  127. 

22.  The  state  legislature  has  power  to 
adopt  any  procedure  for  the  expulsion  of 
members,  and  to  change  it  at  pleasure. 
French  v.  Senate,  146  Cal.  604,  80  Pac.  1031, 

69:  556 

23.  A  member  of  the  state  legislature  is 
not  protected  by  the  Federal  (jonstitution 
from  the  exercise  by  that  body  of  its  con- 
stitutional right  to  remove  him  therefrom. 

Id. 

24.  A  member  of  the  legislature  has,  in 
the  absence  of  constitutional  provision,  no 
right  to  a  trial  and  opportunity  to  be  heard 
upon  charges  made,  before  being  expelled 
therefrom.  Id. 

25.  The  constitutional  power  of  the  state 
legislature  to  expel  a  member  is  not  re- 
stricted by  the  further  provision  that  a 
member  who  accepts  a  bribe  is  guilty  of 
felony,  upon  conviction  of  which  he  shall 
be  forever  disqualified  from  holding  any  of- 
fice or  public  trust;  and  therefore  convic- 
tion is  not  a  prerequisite'  to  his  expulsion 
from  the  legislative  body.  id. 

26.  Allegations  in  a  petition  by  persons 
expelled  from  a  state  legislature  to  secure 
reinstatement,  that  they  were  expelled  with- 
out hearing  or  opportunity  for  defense,  will 
not  be  taken  as  true,  even  against  a  de- 
murrer, where  the  record  of  the  proceedings, 
of  which  the  court  takes  judicial  notice, 
shows  that  charges  were  preferred,  referred 
to  a  committee  which  reported  an  investi- 
gation, and  that  the  cbarges  were  true  and 
that  the  report  was  taken  up  and  con- 
sidered by  the  body,  at  which  time  petition- 
ers had  an  opportunity  to  be  heard  in  their 
own  behalf.  Id. 
Removal  of  speaker. 

27.  The  house  of  representatives  has  the 
power,  by  a  vote  of  the  majority  of  the 
number  of  members  elected,  to  remove  its 
speaker  from  office  and  elect  another  in  his 
stead.  Re  Speakership,  15  Colo.  520,  25  Pac. 
707,  11:241 


ni.  Editorial   Notes. 

Implied  restrictions   on  .the  power  of.     17: 

838. 
Authority    to    abridge    power   of   courts   to 

punish  for  contempt.     36: 

254. 


LEGITIMACY— LEVE  E. 
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Power  to  impose  burdens  upon  municipali- 
ties and  to  control  their 
local  administration  and 
property.     48:  465. 

Local  self-government  in  Rhode  Island.  50: 
330. 

Authority  of,  to  remove  municipality  from 
trusteeship.  13:  217;*  16: 
695. 

Power  to  pardon.    34:  251. 

Power  to  grant  divorce.     18:  95. 

Power  to  make  a  statute  contingent  on  ap- 
proval by  a  vote  of  the 
people.     23:  113. 

Power  of  state  legislature  to  regulate  right 
of    suffrage.      1:  113.* 

Power  of  governor  as  to  adjournment  of, 
22:  716. 

Privileges  of  members  as  to  service  of 
process.     23:  632. 

Members  of  state  legislature  as  public  of- 
ficers.    17:  247. 

Right  of  women  to  legislative  office.  38: 
210. 

Signing. bill  as  legislative  act.     37:  391. 

Legislative  days.     17:  66. 

Extra  session.     15:  847. 

Validitv  of  contract  for  services  to  procure 
legislation.     3l):  737. 


LEGITIMACY. 

See  Uleffitimate  Child. 


LEGITIMATION. 


Of  Illegitimate  Child,  see  Parent  and  Child, 

II. 
Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 

L  c. 
Right  of  Illegitimate  Child  to  Inherit,   see 

Descent  and  Distribution,  I.  c. 


LEPROSY. 

Contract  Tending  to  Spread,  see  Contracts, 

444. 
Injunction  against  Performing  Contract  to 

Care  for  Leper,  see  Injunction,  75. 


LESSEE. 

Distinguished  from  Servant,  see  Master  and 

Servant,  16. 
In  General,  see  Landlord  and  Tenant. 


LESSOR. 

See  Landlord  and  Tenant. 
L.R.A.  Dig.— 121. 


LETTER. 

As  Authority  for  Arrest,  see  Arrest,  14, 

Contract  by,  see  Contracts,   128, 

As  Memorandum  Within  Statute  of  Frauds, 

see  Contracts,  215. 
As  Evidence,  see  Evidence,  IV.  k. 
Presumption  as  to  Receipt  of,  see  Evidence, 

636,   638. 
Evidence  to  Identify,  see  Evidence,  824. 
Admissibility  of,  for  Purpose  of  Comparison, 

see  Evidence,  826, 
Parol  Evidence  to  Explain  Meaning  of,  see 

Evidence,  1126. 
Date  of,  see  Evidence,  2294. 
Indictment  for  Opening,  see  Indictment,  etc., 

73. 
Enjoining  Use  of,  as  Evidence,  see  Injunc- 
tion, 263. 
Misdelivery  of,  see  Postoffice,  8. 
Larceny  of,  see  Postoffice,  15-17, 
Creation  of  Trust  by,  see  Trusts,  10.  35, 
As  Will,  see  Wills,  10, 
Reference  to,  in  Will,  see  Wills,  15. 
To   Impeach  Witness,    see   Witnesses,    148, 

175. 

Editorial  Notes. 

Common-law  rights  in  respect  to.     51:  360. 
Sufficiency  of,  as  wills.     15:  635. 
Extortion  by  means  of  threatening  letters, 
11:657,* 


LETTER  CARRIER. 


Injury  to,  by   Falling  into   Elevator  Well, 
see  Elevators,  24. 


♦  •» 

LETTER  OF  CREDIT. 

Estate  by  Entireties  Created  by,  see  Hu«- 
band  and  Wife,  67. 


What  is. 


Editorial  Notes. 
7:209.* 


LETTER  OF  RECOMMENDATION. 

Duty    to    Give    Discharged    Employee,    see 
Master  and  Servant,  44-46. 


LETTER  PRESS. 

Editorial  Notes. 


Competency  of  letter-press  copy  as  stand- 
ard for  comparison,  63: 
438, 


LEVEE. 

Acts  Curing  Void  Establishment  of,  see  Con- 
stitutional Law.  132b. 
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LEVY  AND  SEIZURE.  1.  a. 


Delegation  of  Power  to  Levee  District,  see 
constitutional  Law,  209. 

Police  Power  as  to  Assessments  for,  see 
Constitutional  Law,  951. 

Abandonment  of,  see  Dedication,  52. 

Contract  for  Construction  of,  see  Contracts, 
360. 

As  Internal  Improvement,  see  Internal  Im- 
provements, 4. 

Power  of  City  as  to,  see  Municipal  Corpo- 
rations, 417. 

Title  of  Statute  as  to,  see  Statutes,  203. 

Uniformity  of  Taxation  for,  see  Taxes,  27. 

Special  Tax  for,  see  Public  Improvements, 
6L 

injury  to  Riparian  Proprietor  by,  see 
Waters,  281. 

Riparian  Owner's  Right  as  to  Drainage  of 
Water  Escaping  from,  see  Waters,  419. 

1.  A  levee  district  created  by  special  law 
is  not  within  a  constitutional  prohibition 
against  creating  corporations  by  special  law. 
Reelfoot  Lake  Levee  Dist.  v.  Dawson,  97 
Tenn.  151,  36  S.  W.  1041.  34:  725 
For  what  may  be  used. 

2.  The  dedication  as  a  "levee"  of  a  strip 
of  land  lying  along  the  margin  of  a  navi- 
gable stream  and  included  in  the  plat  of  a 
city,  upon  which  several  streets  open  and 
several  lots  having  no  means  of  ingress  and 
egress  except  over  and  along  it,  includes  its 
use  as  a  street,  as  well  as  a  landing  place 
for  boats.  McAlpine  v.  Chicago  G.  W.  R. 
Co.  68  Kan.  207,  75  Pac.  73.  64:  85 

3.  Delegation  to  a  city  of  the  "'care,  su- 
pervision, and  control"  of  all  public  high- 
ways, streets,  levees,  etc.,  within  the  city 
limits  does  not  authorize  the  council  to 
grant  to  a  railway  company  the  right  to 
construct  and  maintain  a  freight  house  on 
a  public  levee  for  its  own  exclusive  use.  St. 
Paul  V.  Chicago.  M.  &  St.  P.  R.  Co.  63  Minn. 
330,  63  X.  W.  267,  65  N.  W.  649,  68  X.  W. 
458,  34:  184 

4.  The  right  to  occupy  a  portion  of  a 
public  levee  as  a  site  for  a  permanent 
freight  house  of  a  railroad  company  cannot 
be  granted  by  the  common  council  of  a  city 
under  legislative  authority  to  grant  a  right 
of  way  through  highways,  public  grounds, 
or  levees,  as  that  applies  only  to  the  right 
of  trackage:  nor  by  a  provision  that  the 
city  may  agree  with  the  railroad  company 
on  terms  and  conditions  upon  which  a  rail- 
road may  occupy,  so  far  as  necessary,  any 
road,  street,  alley,  or  public  way.  Id. 

5.  The  erection  of  a  warehouse  on  land 
dedicated  to  public  use  as  a  lovee  is  not 
Tieopssarily  a  misuse  of  the  property,  as  such 
a  stnicture  may  be  in  aid  of  the  u«e  for 
which  the  dedication  was  maae.  Id. 

6.  The  legislature  may  authorize  the 
grant  to  a  railroad  company  having  traffic 
with  craft  navigating  the  water  contiguous 
to  land  dedicated  to  the  pul)lir-  use  as  a 
levee,  of  the  exclusive  use  of  so  much  of 
the  levee  a*  is  reasonably  necessary  for  its 
business  with  such  craft,  so  long  as  it  does 
not  nnrea-nnalily  interfere  with  the  use  of 
the  levee  by  the  jinlilic:  but  it  r-annot  give 
any   jiart   rif  iueli   levee  as   a  permanent   site 


for  the  general  freight  warehouse  of  a  rail- 
road company,  without  reference  to  its  traf- 
fic with  such  craft.  Id. 
7.  Taxation  of  property  in  a  levee  dis- 
trict for  a  levee  to  protect  the  propxerty  is 
for  a  public  purpose  because  beneficial  to  a 
large  communicy  of  people  and  also  to  the 
state.  Reelfoot  Lake  Levee  Dist.  v.  Daw- 
son, 97  Tenn.  151,  36  S.  W.  1041,          34:  725 

Editorial  Notes, 

Right  to  build.     25:  530. 

As  public  improvements.     58:  757. 


LEVY  AND  SEIZURE. 

I.  What  Property  Subject. 

a.  In  General. 

b.  Property  in  Custody  of  Law. 
II.  Mode  and  Sufficiency;  Return. 

III.  Rights  and  Liabilities  Growing  out  of 

Levy. 

a.  Of  Officer  Levying. 

b.  Of  Others. 

c.  Priorities. 

IV.  Editorial  Notes. 

Vacation  of,  Pending  Error  Proceedings,  see 

Courts,  425. 
Wrongful,    Measure    of    Damages    for,    see 

Damages,  47,  279,  280. 
Inclusion     of     Interest     as     Damages     for 

Wrongful  Levy,  see  Interest,  35. 
Admissibility  of  Evidence  in  Former  Suit, 

see  Evidence,  896. 
Injunction  against,  see  Injunction,  295,  296. 
On  Insolvent's  Property,  see  Insolvency,  4. 
Sale  Under,  see  Judicial  Sale. 
Of  Tax,  see  Taxes,  III.  a. 


I.  What  Property  Subject, 
a.  In  General. 

Unassigned  Dower,  see  Dower,  70. 

Interest  of  Deceased's  Vendor  in  Land  Con- 
tract, see  Executors  and  Administra- 
tors, 103. 

Goods  in  Hands  of  Factor,  see  Factors.  5. 

Land  Sold  by  Debtor  to  his  Wife,  see  Hus- 
band and  Wife,  188. 

Insurance  Policy,  see  Insurance,  1214. 

Partnership  Property,  Estoppel  as  to,  see 
Estoppel,  248. 

As  to  Exemptions,  see  Exemptions. 

Setting  Aside  Levy  on  Exempt  Property, 
see  Exemptions,  1. 

Exemption  of  Homestead,  see  Homestead. 

Property  Subject  to  Garnishment,  see  Gar- 
nishment, L  c;  IV.  §§  2,  3. 

For  Editorial  Notes,  see  infra,  IV.  §§  1-4. 

1.  The  residuary  interest  or  estate  of  the 
grantor  in  land  conveyed  in  trust  to  pay 
certain  charges  and  debts  is  subject  to  the 
lien  of  an  attachment  or  judgment  and  to 
sale  on  execution.  Atwater  v.  Manchcter 
Sav.  Bank.  45  Minn.  341.  48  X.  W.  1S7. 

12:741 


LEVY  AND  SEIZURE.  I.  a. 
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2.  The  interest  of  persons  who  contribute 
money  to  purchase  lands  conveyed  to  a 
trustee  who  has  the  absolute  title,  and  is  a 
trustee  for  the  purpose  of  accounting  for  the 
proceeds  of  sales,  is  not  subject  to  levy 
under  a  writ  of  attachment.  Chase  v.  York 
County  4Sav.  Bank,  89  Tex.  316,  36  S.  W. 
406,  32:  785 

3.  Subsequent  consignments  covered  by 
bills  of  lading  with  draft  attached,  which 
had  been  assigned  to  the  same  person  as  a 
former  one,  the  draft  against  which  was 
paid,  are  subject  to  attachment  in  his  hands 
for  loss  because  of  failure  of  the  former 
consignment  to  comply  with  the  contract. 
Pinch  V.  Gregg,  126  N.  C.  176,  35  S.  E.  251, 

49:  679 

4.  Wages  due  by  a  corporation,  which,  al- 
though having  its  domieil  of  origin  in  one 
state,  has  acquired  a  domieil  for  business 
purposes  by  adoption  in  another  one  where 
its  property  is  located,  to  a  salesman  whose 
services  are  rendered  in  still  another  state, 
where  he  resides,  are  subject  to  attachment 
for  the  debt  of  the  salesman  in  favor  of  a 
creditor  residing  in  the  state  of  the  latter's 
domieil  at  the  adopted  domieil  of  the  cor- 
poration, under  a  statute  providing  that  an 
action  may  be  brought  against  a  foreign 
corporation  by  a  plaintiff  not  a  resident  of 
the  state  when  the  cause  of  action  shall 
have  arisen,  or  the  subject  of  the  action 
shall  be  situated,  within  the  state.  Good- 
win V.  Claytor,  137  N.  C.  224,  49  S.  E.  173, 

67:  200 
Goods  used  in  debtor's  business. 

5.  Indorsers  for  one  doing  business  in  his 
own  name,  who  are  compelled  to  pay  the 
note,  are  creditors  within  the  protection  of 
Miss.  Code  1892,  §  4234,  making  property 
used  or  acquired  by  such  person  in  his  busi- 
ness liable  for  his  debts;  and  they  may  se- 
cure themselves  by  taking  a  bill  of  sale  of 
such  property.  Columbus  Buggy  Co.  v.  Tur- 
ley,  73  Miss.  529,  19  So.  232,  32:  260 

6.  Goods  sold  to  a  trader  for  resale  under 
a  contract  retaining  title  in  the  vendor  un- 
til they  are  paid  for,  and  making  the  pur- 
chaser agent  for  their  sale,  are  acquired  and 
used  in  his  business  within  the  meaning  of 
Miss.  Code  1892,  §  4234,  making  such  prop- 
erty of  one  doing  business  under  his  own 
name  without  disclosing  his  principal  or 
partner  liable  for  his  debts.  Id. 
Lien  on  property  sold. 

7.  A  specific  lien  upon  property  sold  for 
payment  of  the  purchase  money,  with  no  de- 
feasance provided  for  by  forfeiture  or  other- 
wise, is  not  a  right,  title,  or  interest  in  the 
property  itself  subject  to  execution.  Fallon 
V.  Worthington,  13  Colo.  550,  22  Pac.  9G0, 

6:  708 
Contingent  interest  in  land. 
For  Editorial  Notes,  see  infra,  IV.  §  3. 

8.  Mere  possibility,  such  as  the  ritrht  to  a 
fee  in  real  property  in  case  of  surviving  an- 
other person,  is  not  attachable  under  a  stat- 
ute authorizing  the  attachment  of  "estate 
or  debts."  Young  v.  Young,  89  Va.  675,  17 
S.  E.  470,  23:  642 


Interest  of  bailor. 

9.  The  interest  of  a  bailor  may  be  seized 
and  sold,  but  the  possession  of  the  bailee 
cannot  be  disturbed.  Dixon  v.  White  Sew- 
ing Mach.  Co.  128  Pa.  3^7,  18  Atl.  502, 

5:  659 
Life  tenant's  interest. 
See  also  infra,  36. 
For  Editorial  Notes,  see  infra,  IV.  §  3. 

10.  The  right  of  a  person  having  an  in- 
terest in  land  for  life,  to  sell  so  much  as 
may  be  necessary  for  the  satisfaction  of  his 
personal  wants,  is  not  an  interest  which  can 
be  reached  by  his  creditors.  Sill  v.  White, 
62  Conn.  430,  26  Atl.  396,  20:  321 
Joint  tenant's  interest. 

11.  A  joint  tenant's  interest  in  property 
is  subject  to  execution.  Thornburg  v.  Wig- 
gins, 135  Ind.  178,  34  N.  E.  999,  22:  42 
Married  woman's  separate  estate. 

On  Estate  by  Entireties,  see  Husband  and 
Wife,  63. 

12.  An  execution  against  a  married  wo- 
man for  a  fine  on  conviction  of  a  misdemean- 
or may  be  levied  upon  her  separate  estate, 
personal  or  real.  Gill  v.  State,  39  W.  Va. 
479,  20  S.  E.  568,  26:  655 
Seat  in  stock  exchange. 

13.  A  levy  upon  and  sale  of  a  seat  in  a 
stock  exchange,  which  is  a  voluntary  as- 
sociation without  capital  stock  or  shares, 
and  the  members  of  which  have  no  right  or 
title  to  any  of  its  property  until  after  dis- 
solution, and  in  which  a  member  cannot  dis- 
pose of  his  seat  except  to  someone  whom 
the  association  has  elected  as  a  member, — is 
ineffectual  to  pass  title  to  the  seat.  Lowen- 
berg  v.  Greenebaum,  99  Cal.  162,  33  Pac.  794, 

21 :  399 
Shares  of  stock. 

14.  By  the  common  law.  shares  of  stock 
in  a  corporation  being  in  the  nature  of 
choses  in  action,  intangible  property  in- 
capable of  manual  seizure,  are  not  subject 
to  execution  or  attachment.  Lipscomb  v. 
Condon,  56  W.  Va.  416,  49  S.  E.  392,    67:  670 

15.  An  attachment  uy  a  creditor  of  a 
stockholder  of  stock  which  has  been  pledged 
and  transferred  by  indorsement  and  delivery 
as  security  for  the  payment  of  a  debt,  but 
the  transfer  of  which  was  not  entered  on 
the  books  of  the  corporation,  is  valid  only 
against  the  interest  of  the  assignor  therein 
after  the  debt  had  been  paid.  Mapleton 
Bank  v.  Standrod,  8  Idaho,  740.  71  Pac. 
119,  67:656 

16.  Shares  of  stock  in  a  sporting  club,  in- 
corporated under  How.  (Mich.)  Stat.  chap. 
188.  which  has  power  to  own  a  certain 
amoixnt  of  property,  with  the  general 
powers  of  corporations  so  far  as  they  are 
applicable,  cannot  be  sold  on  execution, 
under  How.  (Mich.)  Stat.  §  7697,  providing 
for  such  sale  of  shares  in  any  "bank,  in- 
surance company,  or  any  other  joint-stock 
company,"  where  the  club  is  not  compelled 
to  issue  any  shares  of  stock,  although  it 
has  done  so  and  has  provided  for  their 
transfer,  and  has  also  provided  that  owner- 
ship thereof  shall  noi  entitle  a  person  to 
any  of  the  privileges  of  the  club,  unless  he 
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be  duly  elected  a  member.     Lyon  v.  Deni- 
son,  80  Mich.  371,  45  N.  W.  358,  8:358 

17.  A  certificate  of  stocK  in  a  foreign  cor- 
poration, owned  uy  a  nonresident  and 
pledged  to  a  resident  for  payment  of  a 
debt,  is  subject  to  the  provisions  of  a  stat- 
ute providing  for  the  attachment  of  person- 
al property  capable  of  manual  delivery,  in- 
cluding instruments  for  payment  of  money. 
Simpson  v.  Jersey  City  Contracting  Co.  165 
N".  Y.  193,  58  N.  E.  896,  55:  796 
College  scholarship. 

18.  A  perpetual  scholarship  in  a  college, 
granted  in  consideration  of  a  donation 
thereto,  entitling  the  donor  to  keep  one 
pupil  in  the  college  free  of  charge,  is  not 
such  property  as  can  be  taken  and  sold  for 
debt.  Cleveland  Nat.  Bank  v.  Morrow,  99 
Tenn.  527,  42  S.  W.  200,  38:  758 
Books  of  account. 

19.  Books  of  account  and  trial  balances 
are  not  tangible  property  which  can  be  made 
subject  to  levy  under  attachment,  since  they 
are  not  so  intimately  connected  with  the  de- 
mands charged  therein  that  their  seizure  is 
equivalent  to  the  seizure  of  such  demands 
Rosenthal  v.  Muskegon  Circuit  Judge.  98 
Mich.  208,  57  N.  W.  112,  22:  693 
Records  of  land  titles. 

20.  Books  and  maps  containing  a  record 
of  the  land  titles  in  a  certain  county,  which 
have  been  mortgaged  to  secure  a  loan,  may 
be  sold  in  case  of  default  in  payment,  al- 
though the  abstract  and  indices  were  pre- 
pared by  the  mortgagor  and  have  no  value 
unconnected  with  the  right  to  use  them. 
Washington  Bank  v.  Fidelity  Abstract  &  S. 
Co.  15  Wash.  487.  46  Pac.  1036,  37:  115 
Fixtures. 

21.  Fixtures  which  a  tenant  has  the  right 
to  remove  may  be  levied  on  vinder  an  at- 
tachment as  personal  propertv.  Morev  v. 
Hoyt.  62  Conn.  542.  26  Atl.  127."  19:  611 

22.  Statutory  authority  is  necessary  to 
justify  the  seizure  and  removal  from  a  mill 
of  a  portion  of  the  fixtures  in  it  under  a 
writ  of  attachment.  Giddings  v.  Freedley, 
63  C.  C.  A.  85.  128  Kod.  S-'io.  65:  327 
Growing  crops  and  fruit. 

For  Editorial  Notes,  sop  infra.  IV.  §  2. 

23.  Arintial  crops  wliich  are  the  product 
of  industry  and  care,  sown  by  the  owner  of 
the  soil.  are.  while  growing  and  immature, 
personal  property  subject  to  attaeliniont  and 
sale  of  his  debts.  Pollev  v.  Johnson.  52 
Kan.  478.  .S5  Pac.  S.  '  2.'^  2.-)8 

24.  A  growing  erop  of  peaches  is  tlie  sub- 
ject of  a  lew  under  an  execution.  State 
use  of  Wilson"  v.  Fowler.  88  'Md.  601.  42  Atl. 
■2(11.  42:  84!) 

25.  Blackberries  wliile  growing  on  the 
buslie-  are  not  suhject  to  levy  on  execution 
as  reni  ]>ro]iertv.  Sparrow  v.  Pond.  40 
:\rinii.  41-2.  'rl  N.  W.  .'!G.  16:  10.3 
Intoxicating  liquors. 

2(1.  All  attacluiieni  of  iiii  oxirat  inir  liquors 
-hipped  inio  the  -tate  i<ir  an  unlawful  jinr- 
jMi-i-  i-  invalid  uiidei'  the  >-iuth  (artdina 
ili-jien-aiv  law.  liecau-e  ih.ii  inaki--  any 
-ale  n]  s\ic1i  liipinr^  uiilav.ful  l.atiahaii  v. 
r.ailev.  .-),",  S,  (■.'  tSi1.  ?■,]    <.    K.  .•1;12.         42:  207 


Canal  property. 

27.  An  execution  cannot  be  enforced 
against  property  of  a  canal  corporation, 
which  is  of  practical  use  in  the  operation  of 
the  canal.  Brady  v.  Johnson,  75  Md.  445,  26 
Atl.  49,  20:  737 
Railroad  property. 

See  also  Garnishment,  17. 

28.  Depot  grounds  are  subject  to  exe- 
cution sale  under  a  constitutional  provision 
that  "real  and  personal  property"  of  a  rail- 
road corporation,  or  "any  part  thereof,  shall 
be  liable  to  execution  and  sale  :'n  the  same 
manner  as  the  property  of  individuals." 
Texas  M.  R.  Co.  v,  Wright,  88  Tex.  346,  31 
S.  W.  613,  31:  200 

29.  A  constable  is  not  precluded  from 
levying  on  the  real  estate  of  a  railroad  cor- 
poration by  the  fact  that  a  car  is  pointed 
out  as  subject  to  levy,  if  the  car  is  not 
delivered  into  his  possession  as  required  by 
Tex.  Rev.  Stat.  art.  2287.  Id. 

30.  A  levy  on  a  portion  of  the  property  of 
a  railroad  company  is  not  valid  under  Minn. 
Gen.  Laws  1868.  chap.  56,  §§  1-3,  as  against 
mortgagees  of  the  property  as  to  whom  the 
road,  rolling  stock,  and  personal  property 
constitute  an  entirety,  but  the  remed}*  of 
creditors  in  such  a  case  must  be  against  the 
property  as  an  entirety.  Central  Trust  Co. 
v.  Moran,  56  Minn.  188,  57  N.  W.  471, 

29:212 

31.  A  judgment  creditor  may  cause  the 
sale  of  all  the  property  of  a  railroad  com- 
pany to  satisfy  his  lien,  in  a  proceeding  in 
equity  to  which  all  persons  interested  are 
made  parties  and  in  which  the  proceeds  may 
be  properly  applied,  although  he  cannot  have 
a  sale  on  execution  of  the  property  to  which 
the  lien  attaches,  if  that  is  part  only  of  the 
corporate  property  and  necessary  in  connec- 
tion with  the  balance  of  the  property  to  en- 
able the  company  to  discharge  its  public 
duties,  or  when  the  sale  would  materially 
impair  the  uses  and  value  of  the  balance  of 
the  propertv.  Stewart  v.  Wheeling  &  L.  E. 
R.  Co.  53  Ohio  St.  151,  41  N.  E.  247,    29:  438 

32.  Rolling  stock  and  all  other  movable 
property  of  a  railroad  company  or  corpo- 
ration are  subject  to  process  of  attachment, 
where  the  attachment  is  applicable,  as  well 
as  to  ordinarv  execution  under  W.  Va. 
Const,  art.  11. '§  8.  Wall  v.  Norfolk  &  W. 
R.  Co.  52  W.  Va.  485,  44  S.  E.  294,     64:  501 

33.  Loaded  cars  in  possession  of  a  rail- 
road company  under  an  agreement  with  an- 
other, by  which  they  are  to  be  received  at 
connecting  points  by  the  former  company, 
and  hauled  over  its  line  to  the  destination 
of  load  of  the  car,  and  then  be  reloaded 
with  other  freight  by  tne  receiving  com- 
]iany  on  its  line,  and  carried  over  its  line, 
and  returned  loaded  to  the  railroad  of  the 
owner  of  the  cars,  the  receiving  company 
compensating  the  owning  company  for  such 
use  of  the  ears. — cannot  be  seized  under  an 
attachment  against  the  company  owning  the 
cars,  so  as  to  defeat  the  rights,  under  such 
arrangement  or  contract,  of  the  company 
receiving  and  entitled  to  so  use  the  cars; 
and    a    orarnishraent    of    the    receiving    com- 
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pany  cannot  aflFect  its  right  under  such 
arrangements  by  reason  of  its  possession  of 
such  cars.  Id. 

34.  A  railroad  car  of  a  foreign  company, 
sent  into  Minnesota  with  freight  to  be  de- 
livered there,  and  then,  within  the  reason- 
able time  necessary  for  its  return,  reloaded, 
and,  in  the  customary  and  usual  course  of 
business,  forwarded  to  the  state  from  which 
it  came, — is  not  liable  to  attachment  issued 
in  an  action  in  the  Minnesota  courts.  Con- 
nery  v.  Quinev,  O.  &  K.  C.  R.  Co.  92  Minn. 
20,  99  N.  W.  365,  64:  624 
Surplus  at  tax  sale. 

35.  The  ri<iht  of  the  former  owner  of 
land  forfeited  for  nonentry  on  the  assessor's 
land  books,  to  the  excess  of  the  proceeds 
after  paying  taxes,  interest,  and  costs, 
which  is  accorded  to  him  by  W.  Va.  Const, 
art.  13,  §  5,  is  personal  property  liable  to 
\he  lien  of  a  fieri  facias  and  to  recovery  by 
his  creditors  if  transferred  in  fraud  of  them, 
although  it  has  a  merely  potential  existence, 
since  the  law  requires  sale  of  the  land  and 
gives  him  a  right  to  the  surplus  if  any. 
Wiant  v.  Hays,  38  W.  Va.  681,  18  S.  E.  807, 

23:  82 
Under  execution  on  judgment  against  exec- 
utor. 

36.  An  execution  under  a  judgment 
against  executors  as  such  cannot  be  levied 
on  land  of  which  a  life  tenant  under  the  will 
had  taken  possession,  with  the  executors' 
assent,  before  the  judgment  was  rendered. 
Schley  v.  Collis,  47  Fed.  250,  13:  567 

b.  Property  in  Custody  of  Law. 

Property   in  Receiver's   Possession,   see   Re- 
ceivers, 135. 
For  Editorial  Notes,  see  infra.  IV.  §  1. 

37.  The  proceeds  of  a  judicial  sale  of 
lands,  confirmed  by  the  court,  which  are 
held  subject  to  the  immediate  demand  of 
the  party  entitled  to  them,  are  subject  to 
attachment  by  his  creditors  in  the  hands  of 
the  clerk  of  court.  Le  Roy  v.  Jacobosky, 
136  N.  C.  443,  48  S.  E.  796,  67:  977 

38.  A  void  assignment  for  creditors  does 
not  place  the  property  in  the  custody  of 
the  law,  or  confer  any  right  upon  the 
assignee  which  will  protect  the  property 
from  attachment  or  sequestration  by  legal 
process  at  the  suit  of  and  to  satisfy  credit- 
ors. McCord-Brady  Co.  v.  Mills,  8  Wvo. 
258,  56  Pac.  1003,  46:  737 

39.  The  legal  levy  on  personal  property, 
of  a  writ  of  execution,  valid  on  its  face, 
issued  on  a  judgment  voidable  only,  and  not 
void,  and  the  taking  possession  of  the  prop- 
erty levied  on  by  the  officer  serving  the 
writ,  place  the  propertv  in  citstodia  ler/is. 
Pitkin  V.  Burnham,  62  "Neb.  385.  87  X.  'W. 
160.  .55:  280 

40.  Personal  property  which  has  been 
legally  levied  upon  is  not  subject,  during 
the  existence  of  the  lien  created  thereby,  to 
a  lawful  second  levy  by  another  officer  under 
a  different  process;  and  when  a  su])seqnent 
levy  by  another  officer  is  accomplished  by 
force    or    fraudulent    means,    or   bv    an    un- 


authorized   procedure,    such    levy   is    illegal 
and  void.  id. 

41.  An  execution  issued  on  a  judgment 
voidable  because  confessed  for  the  purpose 
of  defrauding  creditors,  and  levied  by  an 
executive  officer  on  the  property  of  the 
judgment  debtor,  cannot  be  treated  as  a 
mere  nullity  by  another  officer  holding  proc- 
ess against  the  judgment  debtor  issued 
out  of  a  different  court,  and  the  possession 
of  the  officer  making  the  first  levy  be 
forcibly  wrested  from  him  for  the  purpose 
of  levying  thereon  the  process  subsequently 
issued  and  held  by  such  oflBcer.  Id. 
Money  in  court. 

See  also  supra,  37. 

For  Editorial  Not;es,  see  infra,  IV.  §  1. 

42.  Money  paid  into  court  and  deposited 
under  the  statute  or  special  order  of  the 
court  in  a  bank  or  trust  company  are  ex- 
empt from  process  of  a  litigant  without  the 
consent  of  the  court  first  obtained  as  though 
they  remain  in  the  personal  custody  of 
the  court's  immediate  officials.  Jones  v. 
Merchants'  Nat.  Bank,  33  U.  S.  App.  703,  76 
Fed.  683,  22  C.  C.  A.  483,  35:  698 

43.  A  fund  which  has,  under  the  order 
of  the  court,  been  deposited  with  the  clerk 
does  not  become  subject  to  attachment  by 
the  determination  of  the  one  who  is  entitled 
to  receive  it,  and  an  order  of  the  court  that 
it  be  paid  to  him.  Dale  v.  Brumbly,  98  Md. 
468,   56  Atl.   807,  64:  112 


II.  Mode  and  Sufficiency;  Return. 

Necessity  of  Return  to  Validity  of  Sheriff's 

Deed,  see  Judicial  Sale,  18. 
See  also  supra,  29. 

44.  It  is  not  necessary  to  the  validity  of 
an  attachment  on  fixtures  which  the  officer 
takes  into  his  possession,  and  over  which 
he  puts  a  keeper,  that  the  property  should 
be  removed  or  any  reason  given  in  the  re- 
turn why  it  was  not  removed  Morey  y. 
Hoyt,  62  Conn.  542,  26  Atl.  127,  19:  611 

45.  In  levying  an  execution  upon  chattels 
it  is  not  essential  that  there  should  be  phy- 
sical seizure,  or  a  dispossession  of  the  per- 
son in  whose  custody  the  chattels  are  found, 
but  the  levy  is  valid  if  the  officer  does  that 
which  would  make  him  a  trespasser  but  for 
the  protection  of  his  writ.  Battle  Creek 
Vallev  Bank  v.  First  Nat.  Bank,  62  Neb. 
825.  88  N.  W.  145.  56:  124 

40.  A  levy  in  sight  or  within  potential 
control  of  the  goods  is  valid  only  when  fol- 
lowed up  by  actual  possession  within  a 
reasonable  time.  Dixon  v.  White  Sewing 
Mach.  Co.  128  Pa.  397.  18  Atl.  502,        5:  659 

47.  An  attachment  on  wheat  stacks  which 
are  on  defendant's  premises  is  not  sufficient- 
ly levied  by  a  service  of  the  writ  on  defend- 
ant, and  notification  that  the  stacks  are 
then  levied  upon,  without  making  any  order 
to  any  other  person  with  regard  thereto,  or 
giving  notice  thereof,  and  without  leaving 
anyone  in  charge,  the  defendant  declaring 
his   intention   to   thresh   the  grain   the   next 
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day.  Such  attempted  levy  gives  no  right  as 
against  one  having  a  prior  contract  to  take 
the  wheat.  Crisman  v.  Dorsey,  12  Colo.  567, 
21  Pac.  920,  i:  664 

48.  Leaving  a  copy  of  an  order  of  attach- 
ment with  the  actual  occupant  of  lands  at- 
tached, having  possession  of  the  premises 
and  apparent  authority  over  and  control  of 
the  same,  is  a  compliance  with  the  pro- 
visions of  a  statute,  requiring  that,  "where 
the  property  attached  is  real  property,  the 
officer  shall  leave  with  the  occupant  thereof, 
or,  if  there  be  no  occupant,  in  a  conspicuous 
place  thereon,  a  copy  of  the  order,"  although 
such  occupant  be  not  the  owner  or  lessee 
of  such  premises.  We&tervelt  v.  Hagge,  61 
Neb.  647,  85  X.  W.  852,      ,  54:  333 

49.  Where  an  attempted  levy  of  an  at- 
tachment is  insufficient  and  inoperative,  a 
notification  to  one  having  a  prior  contract 
to  purchase  the  property  attempted  to  be 
attached  will  not  affect  his  rights.  Cris- 
man V.  Dorsey,  12  Colo.  567,  21  Pac.  920, 

4:  664 
On  growing  crops. 
For  Editorial  Xotes,  see  infra,  IV.  §  2. 

50.  Proper  notification  to  the  owner  and 
indorsement  on  the  levy  is  all  that  is  neces- 
sary to  make  a  valid  levy  upon  growing 
crops.  State  ex  rel.  Wilson  v.  Fowler,  8§ 
Md.  601,  42  Atl.  201,  42:  849 
Sufficiency  of  return. 

See  also  infra,  61. 

51.  A  return  of  a  levy  may  properly  be 
indorsed  on  an  execution  by  a  third  person 
at  the  direction  and  in  the  presence  of  the 
sheriff.  Lewis  v.  Watson,  98  Ala.  479,  13 
So.  570,  22:297 

52.  A  return  on  a  writ  of  attachment, 
that  it  was  levied  upon  lands  described, 
and  executed  personally  upon  defendant  by 
giving  him  a  copy,  without  stating  that  the 
officer  went  upon  the  lands  or  to  the  house 
of  the  person  in  whose  possession  they  were, 
and  then  and  there  declared  the  levy  of  the 
writ,  as  required  by  Miss.  Code,  §  2424,  in 
ease  of  a  levy  on  occupied  premises  such  as 
the  levy  is  made  upon. — is  insufficient  to 
sustain  the  validity  of  the  attachment,  even 
after  judgment,  as  against  the  intervening 
rights  of  other  persons.  West  v.  People's 
Bank,  67  Miss.  729.  7  So.  51.3.  8:  727 

53.  The  return  of  a  sheriff  who  attached 
real  property,  that  he  had  attached  it  "as 
the  property  of"  the  defendant,  was  suf- 
ficient. Cousins  V.  Ahvorth.  44  Minn.  505, 
47  X.  W.  169.  10:  504 


III.  Rights   and  Liabilities   Growing  out   of 
Levy. 

a.  Of  Officer  Levying. 

l.iaV)ilitT  on  Bond,  see  Bonds.  R.t. 

Harnishment  of  Officer  in  Custody,  see  Gar- 
nishment. 10. 

Conclusivonps-  of  JudpniPnt  on  Indemnity 
Bond  to  ShorifT.  see  Judrrment,  274-276. 

54.  An    officer    cannot    forcibly   take   per- 


sonal property  from  it»  owner,  who  has  ac- 
quired peaceable  possession  of  it  after  the 
officer  has  levied  on  it  as  the  property  of  a 
third  person.  Brownell  v.  Durkee,  79  Wia. 
658,  48  X.  W.  241,  13:  487 

55.  A  levy  on  the  goods  of  a  stranger  to 
the  execution  is  an  exercise  of  dominion 
over  them  sufficient  to  constitute  a  trespass, 
although  the  goods  are  not  touched  and 
there  is  no  actual  taking.  Dixon  v.  White 
Sewing  Mach.  Co.  128  Pa.  397,  18  Atl.  502. 

5:  659 

56.  A  sheriff  is  not  protected  by  a  writ  of 
sequestration  issued  in  conformity  to  law, 
in  the  seizure  of  property  which  is  in  the 
possession  of,  and  owned  by,  a  stranger  to 
the  writ.     Vickery  v.  Crawford,  93  Tex.  373, 

55  S.  W.  560,  49:  773 

57.  A  levy  on  specific  property  of  a  part- 
nership as  that  of  an  individual  partner 
constitutes  a  conversion  thereof,  and  is  not 
justified  by  2  Ballinger's  (Wash.)  Ann. 
Codes  &  Stat.  §  5271,  authorizing  the  sheriff 
to  take  possession  of  the  partnership  prop- 
erty and  sell  the  interest  of  an  individual 
partner  therein,  as  the  only  custody  which 
this  authorizes  is  for  the  purpose  of  selling 
the  individual  partner's  interest  on  an  ac- 
counting    Skavdale  v.  Mover,  21  Wash.  10, 

56  Pac.  841,  '  46:  481 

58.  To  maintain  trespass  against  an  of- 
ficer for  a  levy  on  goods,  it  is  essential  that 
the  plaintiff  be  in  actual  possession  or  have 
the  right  of  taking  possession  at  the  time 
of  tht  trespass.  Dixon  v.  White  Sewing 
Mach.  Co.  128  Pa.  397,  18  Atl.  502,        5:  659 

59.  A  levy  which  is  subsequently  aban- 
doned by  the  sheriff  is  absolutely  discharged, 
even  though  his  action  was  improper  and  he 
thereby  Ijecame  liable  to  the  execution 
plaintiff.  Id. 

60.  A  sheriff  having  levied  on  goods  them- 
selves may,  upon  claim  by  another,  either 
abandon  the  levy  or  restrict  it  to  the  de- 
fendant's interest.  Id. 

61.  The  fact  that  the  return  of  a  sheriff 
who  changed  his  levy  was  not  changed  until 
long  after  the  return  day  and  after  the  com- 
mencement of  an  action  for  trespass  against 
him,  and  was  not  actually  filed  until  the  day 
of  trial,  is  merely  an  irregularity,  the  effect 
of  the  delay  being  merely  to  take  away  the 
presumption  which  ordinarily  exists  in  the 
sheriff's  favor.  Id. 

62.  The  death  of  a  plaintiff  in  execution 
after  the  execution  has  been  issued  and 
placed  in  the  hands  of  the  levying  officer 
does  not  prevent  such  officer  from  enforcing 
the  same,  nor  from  making  any  entries 
thereon  that  may  be  necessary  to  prevent 
the  dormancy  of  the  judgment,  even  though 
there  be  no  legal  representative  upon  the 
estate  of  the  plaintiff  in  execution,  and  no 
request  be  made  by  anyone  interested  in  the 
judgment  to  have  such  entries  made. 
Hatcher  v.  Lord,  115  Ga.  619,  41  S.  E.  1007. 

61 :  353 

b.  Of  Others. 

Effect  of,  on  Insurance,  see  Insurance.  419- 
423. 
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Right  of  Action  on  Indemnifying  Bond,  see 
Parties,  87. 

Liability  of  Surety  on  Claim  Bond,  see  Prin- 
cipal and  Surety,  4. 

Effect  of,  on  Right  of  Stoppage  in  Transitu, 
see  Sale,  143. 

Effect  of  Unaccepted  Tender  on  Liability  on 
Indemnity  Bond,  see  Tender,  1. 

For  Editorial  Notes,  see  infra,  IV.  §  5. 

63.  Persons  giving  an  indemnity  bond  to 
a  sheriff  to  induce  him  to  levy  an.  execution 
become  liable  as  joint  trespassers  with  him 
in  case  the  seizure  is  wrongful.  Wood- 
worth  V.  Gorsline,  30  Colo.  186,  69  Pac.  705, 

58:  417 
Execution  or  attachment  creditors. 
By    Levy    on    Fixtures,    see    Landlord    and 

Tenant,  114.  115. 
See  also  infra,  67. 

64.  An  execution  creditor  is  not  entitled 
to  possession  and  rents  of  the  property 
levied  upon,  before  sale  and  before  the  time 
for  redemption  has  expired.  McLaughlin  v. 
Park  Citv  Bank,  22  Utah,  473,  63  Pac.  589, 

54:  343 

65.  Where  attaching  creditors  were  joint 
actors,  all  of  them  are  guilty  of  a  conversion 
in  case  any  of  the  levies  are  adjudged 
tortious.     Conrad  v.  Fisher,  37  Mo.  App.  352, 

8:  147 
Claimant  giving  forthcoming  bond. 
Liability  of  Sureties  on  Indemnity  Bond,  see 
Attachment,  53. 

66.  A  claimant  who  gives  a  levying  of- 
ficer a  forthcoming  bond,  and  retains  posses- 
sion of  the  property,  is  not  liable  thereon 
for  failure  to  produce  the  property  at  the 
time  and  place  of  sale,  where  subsequently 
the  same  officer  seizes  and  sells  the  prop- 
erty under  a  lien  of  superior  dignity,  apply- 
ing the  proceeds  to  such  superior  lien.  Floyd 
V.  Cook,  118  Ga.  526,  45  S.  E.  441,        63:  450 

c.  Priorities. 

Priority   of   Attachment   Lien,   see   Attach- 
ment, II.  b. 
For  Editorial  Notes,  see  infra,  IV.  §  6. 

67.  An  execution  creditor  who  consents 
to  the  postponement  of  the  sale  from  time 
to  time,  for  the  mere  purpose  of  giving  the 
debtor  an  opportunity  to  negotiate  with  his 
creditors,  so  as  to  secure  from  them  some 
compromise  or  other  advantage,  loses  his 
priority  of  lien  as  against  a  junior  execu- 
tion coming  into  the  hands  of  the  sheriff 
during  the  pendency  of  such  postponement, 
although  his  motive  is  that  of  kindness  or 
leniency  to  the  debtor,  with  no  actual  inten- 
tion to  hinder  or  defraud  creditors,  and 
the  postponements  do  not  in  fact  hinder,  de- 
lav,  or  defraud  other  creditors.  Sweets«r 
v.'Matson.  153  111.  568,  39  N.  E.  1086,  27:  374 


IV.  Editorial  Notes. 

a.  In  general;  what  property  subject. 

§  I.  Generally. 

Property    Subject    to    Attachment,    see    At- 
tachment, IV.  §  4. 


Effect  of  the  death  of  one  of  the  parties  af- 
ter judgment  upon  the 
remedy  by  execution. 
61:  353. 
Irregularities  in  levy,  as  ground  of  injunc- 
tion. 30:  136. 
Property    in    hands    of    receiver.     10:  529;* 

20:  392. 
Property  in  possession  of  sheriff.     10:  530.* 
Fund  in  hands  of  clerk  of  court.     10:  529.* 
Property  once  levied  on.     10:  529.* 
Property  in  custody  of  law.     10:  529.* 
§  2.  Crops  as  personal  property  for  purpose 

of. 
General  doctrine.     23:  258. 
Sufficiency  of  sheriff's  possession.     23:  259.. 
Position  of  the  purchaser.     23:  259. 
Crops  held  upon  shares.     23:  260. 
Tenants  in  common.     23:  260. 
Husband  and  wife.     23:  260. 
Cropper's   share.     23 :  260. 
Landlord  and  tenant.     23:  260. 
State  decisions.     23:  261. 
§  3.  Expectant  and  contingent  interests  in 

real  property. 
General  rule.     23:  642. 
Interest  of  an  heir  in  his  ancestor's  lands. 

23:  643. 
Reversion,    remainders,    and    executory   de- 
vises.    23:  643. 
Right  of  dower.     23:  647. 
Tenancy  by  curtesy  initiate.     23:  648. 
§  4.  Levy  on  partnership  property  for  debt 

of  partner. 
Possession.     46:  481. 

By  sheriff.     46:  481. 
By  purchaser.     46:  484. 
What  may  be  sold.    46:  485. 
Levy  on  specific  articles.     46:  487. 
Trespass  in  making  a  levy.     46:  489. 
Ascertaining   the   interest   of  the  judgment 

debtor.     46:  490. 
Injunction  against  interfering  with  partner- 
ship property.     46:  491. 
Other  equitable  relief.     46:  494. 
Priority  of  firm  creditors  as  against  a  levy 
for     an     individual     debt. 
46:  494. 
Real  estate.     46:  494. 

Executions  against  both  partners.     46:  495. 
Statutory  provisions.     46:  496. 
English  and  Canadian  cases.     46:  498. 
Possession  in  making  levy.     46:  498. 
What  may  be  sold.     46 :  499. 
Purchaser.     46:  499. 
Injunction   against   sale.     46:  500. 
Ascei'taining  the  interest  sold.     46:  500. 
Priority   of   executions   for  firm   debts. 

46:  501. 
Statutory  provisions.     46:  501. 

b.  Rights  and  liabilities  growing  out  of  levy. 

§  5.  Generally. 

Effect  of  sale  of  lands  under  execution 
against  husband  upon 
wife's  right  of  dower. 
18:  78. 

Effect  of  seizure  by  judicial  process  to  re- 
lieve carrier  from  liability. 
13:  35.* 
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Wrongful  levy,  remedy  for.     4:  48.* 
Loss  of  profits  as  element  of  damages  for 
conversion  under   color  of 
judicial  process.     52:  54. 
Effect  of  levy  under  void  or  voidable  judg- 
ment.    55:280. 
In  general.     55:  280. 
Right  to  replevy  property  from  levying 
officer.     55:  281. 
Sheriff's  duty  as  to  adverse  claims  to  pro- 
ceeds of  judgments  in  his 
hands,  except  in  cases  of 
rival    executions.     47:  737. 
§  6.  Loss  of  priority. 

Of  execution  by  consent  of  creditor  to  delay 
or   postponement    of   sale. 
27 :  374. 
Execution  cannot  be  used  as  a  cover. 

27:  375. 
Leaving    property    in    debtor's    hands. 

27:  375. 
Delaying  sale.     27:  377. 
Temporary  postponement.     27:  378. 
Indefinite   postponement.     27:  379. 
CJontract  to  suspend.     27:  380. 
Property  which  requires  delay.    27:  380. 
Land.     27:  380. 
Effect  as  to  debtors.     27 :  380. 
Effect  on  alias  execution.     27:  380. 


LEWDNESS. 


Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 

247. 
As    to    Disorderly    Houses,    see    Disorderly 

Houses. 
Evidence  of,  see  Evidence,  1016,  1954. 
Libel  or  Slander  in  Charging,  see  Libel  and 

Slander,  II.  b. 

Gross  lewdness  is  "open"  within  the  mean- 
ing of  Wis.  Rev.  Stat.  §  4579,  is  committed 
in  the  presence  of  another  person,  even  if 
that  person  is  a  child  of  tender  years,  too 
innocent  to  be  offended  bv  it.  State  v. 
Juneau,  88  Wis.  180,  59  N.  W.  580,    24:  857 


LIBEL   AND   SLANDER, 

I.  Who  Liable. 
II.  What  Actionable. 

a.  In  General. 

b.  Charging  Lewdness.  Bad  Character, 

etc.^ 

c.  Damaging  Business. 

d.  Words    about    Officials    or    Candi- 

dates. 

e.  Privileged  C'ommiinications. 

1.  Tn  Gciu'ral. 

2.  Friciiilly  Advice  or  Accomnio- 

datioii. 

3.  In    Oom-se    of  Duties    nv   Busi- 

Tiesv. 

4.  .Iiuiicial     I'niceodinLT-. 

5.  Alidiir    Ollicials   or  Candidates. 

f.  \\h:u   <'.iii-titiitf.-  a  Bulilication. 

g.  Slander  nt'  'iille. 


III.  Actions;   Defenses. 

a.  In  General. 

b.  Who  may  Recover. 

c.  Defenses;   Justification. 
IV.  Editorial  Notes. 

Revival  of  Action  for,  against  Corporation, 

see  Abatement  and  Revival,  46. 
Excessiveness  of  Fine  for,  see  Appeal  and 

Error,  1207,  1208. 
Release  of  Judgment   for,  by  Discharge  in 

Bankruptcy,  see  Bankruptcy,  55. 
Of  Passenger,  see  Carriers,  144-146,  182. 
Class  Legislation   as  to,   see   Constitutional 

Law,  344-346. 
Power  of  Legislature   to  Limit   Extent   of 

Recovery,  see  Constitutional  Law,  835- 

838. 
Contempt  of  Court   in  Publishing  Libelous 

Matter,  see  Contempt,  30-32. 
Contract  against  Liability  for,  see  Contracts, 

452. 
Former  Jeopardy  as  to,  see  Criminal  Law, 

167. 
Suit  for  Slander  by  Insane  Person,  see  In- 
competent Persons,  41. 
Indictment  for,  see  Indictment,  etc..  45,  54. 
Injunction  against,  see  Injunction,  123,  144. 
Title  of  Statute  as  to,  see  Statutes,  158. 
Question  for  Jury  as  to,  see  Trial,  11.  c,  7. 


L  Who  Liable. 

Husband,  see  Husband  and  Wife,  16,  17. 

Newspaper  Publisher,  see  infra,  82,  182. 

Member  of  Association  for  Blacklisting  by 
Officers,  see  Associations,  18. 

Sureties  on  SherilTs  Bond,  see  Bonds,  66. 

Mercantile  Agency  for  Act  of  Subagent,  see 
Commercial  Agencies,   1. 

Corporation,  see  Corporations,  208. 

Corporate  Liability  for,  after  Expiration  of 
Charter,  see  Corporations.  734. 

Presumption  of  Knowledge  of  Person  Sell- 
ing Paper  Containing  Libel,  see  Evi- 
dence, 296. 

See  also  infra,  57. 

For  Editorial  Notes,  see  infra,  IV.  §§  7-10, 
14. 

1.  A  member  of  an  organization  for  the 
collection  of  bad  debts  is  liable  for  libelous 
communications  by  the  association  which 
are  sent  for  him  and  in  his  behalf,  where  he 
sets  the  proceedings  in  operation.  Muetze 
V.  Tuteur,  77  Wis.  236,  46  N.  W.  123,  9:  86 
Creditor. 

2.  A  creditor  may  be  guilty  of  criminal 
libel  in  permitting  libelous  communication 
to  be  sent  to  his  debtor  by  his  agents  or 
associates  in  a  collecting  agency.  State  v. 
Armstrong,  106  Mo.  395.  16  S.  W.  604, 

13:  419 
Editor. 
For  Editorial  Notes,  see  infra,  IV.  §  8. 

.3.  The  general  or  managing  editor  of  a 
newspaper  is  responsible  for  a  libel  pub- 
lished therein,  whether  he  knows  of  the 
puldieation  or  not.  Smith  v.  L^tlev,  92  Wis. 
133,  65  X.  W.  744,  '      35:  620 
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Newspaper  contributor. 

4.  An  action  for  libel  will  not  lie  against 
one  who  contributes  an  article  to  a  news- 
paper, for  libelous  matter  inserted  therein 
by  the  publisher  of  the  paper.  Klos  v. 
/ahorik,  113  Iowa,  161,  84  N.  W.  1046, 

53:  235 
Manager  of  commercial  agency. 

5.  The  liability  of  the  general  manager  of 
a  commercial  agency  in  a  certain  district  for 
a  false  publication  in  respect  to  a  chattel 
mortgage  alleged  to  have  been  given  by  a 
certain  party  should  be  submitted  to  the 
jury  where  the  publication  was  made  by  a 
notification  sheet  sent  to  the  patrons  of  the 
agency  by  the  chief  clerk  of  such  manager, 
on  information  sent  to  the  manager  ad- 
dressed to  him  in  his  name,  without  any- 
thing to  indicate  that  it  was  intended  for 
the  commercial  agency,  and  the  clerk,  who 
was  authorized  to  open  his  letters  and  pre- 
pare such  notification  sheets  without  con- 
sulting the  manager  unless  there  was  some- 
thing exceptional  in  connection  with  the 
matter,  sent  out  the  report  without  con- 
sulting him.  Pollasky  v.  Minchener,  81 
Mich.  280,  46  N.  W.  5,  9:102 
Telegraph  company. 

6.  A  telegraph  company  is  liable,  whether 
negligent  or  not,  for  the  act  of  on^  of  its 
operators  in  transmitting  a  libelous  message 
over  its  wires  if  such  act  was  wrongful,  but 
is  not  liable,  however  negligent  it  may  have 
been  in  employing  the  operator,  or  in  not 
adoptmg  proper  rules,  if  such  act  was  law- 
ful. Peterson  v.  Western  U.  Teleg.  Co.  72 
Minn.  4l,  74  N.  W.  1022,  40:  661 
Town. 

7.  A  town  cannot  be  made  subject  to  an 
action  for  libel  in  publishing  a  report  of  an 
investigating  committee  as  to  the  manner 
in  which  a  contract  with  the  town  has  been 
performed.  Rowland  v.  Maynard,  159  Mass. 
434,  34  N.  E.  515,  21 :  500 
For  repetition. 

8.  A  person  cannot  be  held  liable  for  an 
unauthorized  repetition  of  his  slander  in 
stating  that  silk  on  which  employees  were 
working  contained  arsenic  sufficient  to  make 
the  work  dangerous,  on  the  ground  that 
anyone  who  heard  the  report  was  bound  to 
repeat  it  to  the  workmen.  Elmer  v.  Fes- 
senden,  151  Mass.  359,  22  N.  E.  635,    5:  724 


II.  What  Actionable. 

a.  In  General. 

Question  for  Jury  as  to,  see  Trial.  II.  c,  7. 

See   also   infra,    169. 

For  Editorial  Notes,  see  infra,  IV.  §§  1,  2. 

9.  Words  which  are  harmless  in  them- 
selves may  be  libelous  in  the  light  of  ex- 
trinsic facts.  Pavesich  v.  Now  England  L. 
Ins.  Co.  122  Ga.  190,  50  S.  E.  68,  69:  101 

10.  In  dctorniining  whether  or  not  a  pub- 
lication is  libelous  per  se,  the  language  of 
the  publication  must  alone  be  looked  to, 
jurisdiction  of  the  subject-matter  or  of  the 


without  the  aid  of  innuendoes.     Wofford  v. 
Meeks,  129  Ala.  349,  30  So.  625,  55:  214 

11.  Louisiana  courts  are  not  bound  by  the 
technical  distinction  of  the  common  law  as 
to  words  actionable  per  se,  and  not  action- 
able per  se.    Warner  v.  Clark,  45  La.  Ann. 
863,  13  So.  203,  21 :  502 

12.  A  newspaper  publication  stating  that 
a  man  is  a  eunuch  is  actionable  per  se. 
Eckert  v.  Van  Pelt,  69  Kan.  357,  76  Pac.  909, 

66:266 

13.  Published  words  charging  a  wife  with 
deserting  her  husband  in  his  sickness  are 
libelous  per  se.  Smith  v.  Smith,  73  Mich 
445,  41  N.  W.  499,  '3:  52 

14.  A  publication  of  an  advertisement  of 
an  insurance  company,  containing  a  per- 
son's picture  and  a  statement  that  the  per- 
son has  policies  of  insurance  with  the  com- 
pany and  is  pleased  with  his  investment, 
when  in  fact  he  has  no  such  policies,  is  libel- 
ous as  having  a  tendency  to  create  the  im- 
pression among  those  who  know  the  facts 
that  the  person  whose  picture  is  reproduced 
has  told  a  wilful  falsehood,  either  gratui- 
tously or  for  a  consideration,  Pavesich  v. 
New  England  L.  Ins.  Co.  122  Ga.  190,  50  S. 
E.  68,  69:  101 
Criticism  of  book. 

Pleading  as  to,  see  Pleading,  609. 

For  Editorial  Notes,  see  infra,  IV.  §  2. 

15.  To  call  a  remedy  proposed  by  a  book 
for  poverty  a  "quack  remedy"  is  not  libel- 
ous. Dowling  V.  Livingstone,  108  Mich.  321, 
66  N.  W.  225,  32:  104 

16.  To  say  that  a  writer  quotes  from  an- 
other without  giving  him  credit,  when  he 
incloses  in  quotation  marKS  the  passage 
quoted,  does  not  charge  him  with  plagiarism. 

Id. 

17.  Criticism,  although  severe  and  caustic, 
so  long  as  it  is  directed  to  lite  ray  composi- 
tion and  theories,  and  not  to  the  personal 
character  of  the  author,  is  not  libelous.    Id. 

18.  Criticism  of  a  book  which  is  placed 
before  the  public  is  not  libelous  provided  it 
does  not  include  any  misstatements  of  any 
material  facts  contained  in  the  book,  or  at- 
tack the  character  of  the  author.  Id. 
Opinion. 

For   Editorial   Notes,   see   infra,   IV.   §   2. 

19.  A  publication  in  respect  to  an  acad- 
emy where  dancing  was  practised  at  recep- 
tions-and  a  dancing  school  taught,  by  pas- 
tors of  churches,  to  the  effect  that  they  "re- 
garded the  institution  under  such  adminis- 
tration as  harmful  to  the  moral  and  relig- 
ious interests"  of  the  community,  and  that 
they  urged  members  of  their  churches  and 
friends  of  good  morals  to  absent  themselves 
from  and  discountenance  all  receptions  and 
other  gatherings  at  the  academy  as  long  as 
dancing  was  allowed  in  the  building, — is 
sufficient  to  sustain  an  action  for  libel.  St. 
James  Militarv  Academv  v.  Gaiser,  12-5  Mo. 
517,  28  S.  W.  851,  "  28:  667 

20.  A  publication  condemning  the  conduct 
of  a  person  if  certain  accounts  of  it  which 
have  appeared  in  the  public  press  are  true 
is  not  libelous,  although  the  newspaper 
statements   are   false,   since   it   does   not   in- 


1930 


LIBEL  AND  SLANDER,  II.  b. 


volve   a   false  statement   of  fact.    Klos   v. 
Zahorik,  113  Iowa,  161,  84  N.  W.  1046, 

53:  235 
Persons  defamed. 
Allegation  as  to,  see  Pleading,  572. 

21.  To  constitute  criminal  libel,  it  is  not 
necessary  that  the  alleged  libelous  article 
reflect  upon  the  conduct  of  any  particular 
person,  but,  if  directed  against  a  family,  it 
is  libelous.  State  v.  Brady,  44  Kan.  435,  24 
Pac.  948,  ^     9:  606 

22.  One  whose  name  is  used  by  mistake  in 
publishing  an  article  intended  to  refer  to  an- 
other person  of  the  same  surname  and  de- 
scription, as  to  whom  the  facts  stated  are 
true,  has  no  right  of  action  for  libel,  al- 
though the  article  would  be  libelous  if  it 
was  intended  to  refer  to  him.  Hanson  v. 
(;llobe  Newspaper  Co.  159  Mass.  293,  34  N.  E. 
462,  20:  856 

23.  One  who  publishes  matter  concerning 
a  family  in  its  collective  capacity  assumes 
the  risk  of  its  being  libelous  as  to  any  mem- 
ber thereof:  and  such  matter  concerns  a 
class  of  which  any  member  can  maintain  an 
action  for  defamation  of  himself  personally, 

■  because  the  libel  applies  to  each  individual 
member,  through  the  class,  by  the  use, 
without  discrimination,  of  the  collective 
appellation.  Fenstermaker  v.  Tribune  Pub. 
Co.  12  Utah,  439,  13  Utah,  532,  43  Pac.  112, 
45  Pac.  1097,  35:  611 

b.  Charging  Lewdness,  Bad  Character,  etc. 

Privileged  Communications,  see  infra,  II.  e. 
Allegation   as   to    Slander   in   Keeping   Dis- 
orderly House,  see  Pleading,  380,  383. 
See  also  infra,  179,  180. 
For  Editorial  Notes,  see  infra,  IV.  §  1. 

24.  Falsely  to  publish  of  a  man  that  he 
is  slippery  tends  to  render  him  odious  and 
contemptible,  and  is  libelous.  Peterson  v. 
Western  U.  Teleg.  \J<i.  65  Minn.  18,  67  N. 
W.   646,  33:  302 

25.  Accusing  one  of  being  a  secret  slan- 
derer and  scandal  monger,  with  betraying 
his  friends  and  telling  lodge  secrets,  is  libel- 
ous per  se.  Patton  v.  Cruce,  72  Ark.  421. 
81  S.  W.  380,  65:  937 

26.  Words  which  merely  impute  a  crimin- 
al intention  to  another — such  as,  "He  is 
going  to  start  a  house  of  ill-fame,  so  sign  a 
protest  against  him." — are  not  actionable 
per  se.  Fanning  v.  Chace,  17  R.  I.  388,  22 
Atl.  275,  13:  134 

27.  A  newspaper  publication  charging 
that  a  breach  of  promise  suit  is  threatened 
to  be  brought  against  a  married  man  is 
libelous  per  se,  its  tendency  being  to  dis- 
grace him  and  to  bring  him  into  ridicule  and 
contempt.  Morev  v.  Morning  .Journal  Asso. 
123  N.  Y.  207.  25  'S.  K.  101.  0:  G21 
Charging  drunkenness. 

28.  A  general  charge  of  being  drunk,  in 
order  to  be  actional)le,  must  be  coupled  with 
pome  business  in  whicli  drunkenness  is  a  dis- 
qualification or  tends  to  constitute  in- 
capacitv.  Brou^hton  v.  Mcfircw.  ,"0  Fed. 
672.        "  5:  401-; 

2it.  Savins?     that      a      man      was      drunk 


throughout  Thanksgiving  week,  and  has  not 
retired  any  night  during  that  week  other 
than  in  a  state  of  drunkenness,  and  that  he 
has  drunken  people  in  his  room,  and  gets 
people  there  and  makes  them  drunk,  is 
slanderous  per  se,  as  the  words  involve 
moral  turpitude  and  charge  an  indictable 
offense.  Morgan  v.  Kennedy,  62  Minn.  348, 
64  N.  W.  912,  30:  521 

Charging  anarchism. 

30.  Falsely  publishing  that  a  person  is  an 
"anarchist"  is  libelous.  Cerveny  v.  Chicago 
Daily  News  Co.  139  111.  345,  28  N.  E.  692, 

13:  864 

31.  Falsely  to  publish  of  a  person  that  he 
"would  be  an  anarchist  if  he  thought  it 
would  pay"  is  libelous.  Lewis  v.  Daily 
News  Co.  81  Md.  466,  32  Atl.  246,  29:  59 
Charge  of  bastardy. 

For  Editorial  Notes,  see  infra,  IV.  §  1. 

32.  The  publication  of  a  charge  of  bas- 
tardy, in  a  newspaper,  against  one  who  is 
in  fact  a  married  man,  is  as  to  him  the 
publication  of  a  criminal  charge,  since  it  in- 
cludes the  crime  of  adultery,  although  bas- 
tardy in  the  case  of  an  unmarried  man  may 
not  be,  in  the  strict  sense,  a  crime.  Park 
v.  Detroit  Free  Press  Co.  72  Mich.  560,  40 
N.  W.  731,  1:599 

33.  A  clergyman  who  enters  upon  the 
baptismal  record  of  his  church  the  name 
of  a  person  as  the  reputed  father  of  a  bas- 
tard child,  knowing  that  he  has  been  ac- 
quitted of  that  charge,  is  guilty  of  libel. 
Kubricht  v.  State,  44  Tex.  Crim.  Rep.  94,  69 
S.  W.  157,  58:  959 
Charging  jury  with  perjury. 

34.  To  charge  that  members  of  a  jury 
have  perjured  themselves  in  rendering  a  cer- 
tain verdict  is  libelous.  Welch  v.  Tribune 
Pub.  Co.  83  Mich.  661,  47  N.  W.  562,  11:  233 
Charging  arrest  or  imprisonment. 

35.  A  false  publication  charging  that  one 
has  been  arrested,  accused  of  an  assault,  and 
that  in  attempting  to  collect  a  bill  he 
threatened  violence  with  a  pistol,  is  libelous 
per  se;  and  the  libeled  one  may  have  gen- 
eral damages,  without  alleging  or  proving 
specific  injury.  Hanson  v.  Krehbiel,  68  Kan. 
670,  75  Pac.  1041,  64:  790 

36.  The  following  words :  "  'Tis  now  al- 
most forgotten  that  Governor  Harvey  par- 
doned his  own  brother  out  of  the  peniten- 
tiary. The  convict  Harvey  had  been  sent 
to  Lansing  from  Salina," — published  in  a 
newspaper,  if  false,  are,  under  the  facts  and 
circumstances  surrounding  this  case,  libel- 
ous. State  V.  Brady,  44  Kan.  435,  24  Pac. 
948,  9:  606 
Of  women. 

Evidence  of  Reputation  as  to  Chastity,  see 
Evidence,  1757. 

37.  To  say  of  a  woman  merely  that  "she 
is  in  the  habit  of  entertaining  gentlemen 
callers  at  all  hours  of  the  night"  does  not, 
standing  alone,  necessarily  impute  un- 
chastity.  and  is  not,  therefore,  actionable 
without  showing  an  injurious  intent  or 
moaninw  in  tne  use  of  the  words.  Hemmens 
V    \..ls,')n.  1.3S  X.  Y.  517.  34  N.  E.  342. 

20 :  440 
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38.  To  say  that  a  woman  sent  by  mail  a 
grossly  obscene  and  indecent  publication  to 
another  woman  is  defamatory,  and  prima 
facie  actionable.  Id. 

39.  Charging  one  with  "keeping  a  house 
of  ill-fame"  merely  is  actionable  per  se,  al- 
though the  statute  provides  only  for  the 
punishment  of  one  who  keeps  "a  house  of  ill- 
fame  resorted  to  for  the  purpose  of  prosti- 
tution or  lewdness,"  and  the  punishment 
provided  is  imprisonment  in  the  house  of 
correction  merely,  and  not  in  the  state 
prison.  Posnett  v.  Marble,  62  Vt.  481,  20 
Atl.  813,  11:  162 

40.  A  statement  in  reference  to  a  woman 
that  she  "keeps  a  common  open  house.  She 
is  nothing  but  a  whore  anyway," — is  suf- 
ficient, after  verdict  for  plaintiff  in  an  ac- 
tion for  slander,  to  support  an  innuendo 
that  the  intent  was  to  charge  plaintiff  with 
keeping  a  house  of  ill-fame.  Id. 

41.  An  innuendo,  in  an  action  for  slander 
that  defendant  intended  to  charge  plaintiff 
with  ke€ping  a  house  of  ill-fame,  is  not  sup- 
ported by  a  statement  that  her  house  was  a 
"stinking  place,"  that  plaintiff  was  in  the 
habit  of  having  men  come  to  her  house  and 
lounge  around  and  stav  for  hours  at  a  time. 

Id. 

42.  Charging  a  woman  with  having  a 
venereal  disease  will  not  justify  an  innuendo 
in  an  action  to  recover  damages  for  slander 
because  of  such  charge,  that  the  intention 
was  to  charge  her  witn  keeping  a  house  of 
ill-fame.  Id. 

c.  Damaging  Business. 

Privileged  Communications,  see  infra,  II.  e, 
3. 

By  Protest  of  Draft,  see  Banks,  273. 

By  Dishonor  of  Check,  see  Banks.  118,  119, 
121;   Limitation  of  Actions,  202. 

Threat  to  Advertise  Debts  for  Sale,  see  Con- 
stitutional Law,  1087. 

See  also  infra,  96,  166,  183,  185. 

For  Editorial  Notes,  see  infra,  IV.  §§  2,  4. 

43.  Any  written  words  which  have  a  ten- 
dency to  injure  a  person  in  his  or  her  office, 
profession,  calling,  or  trade,  are  libelous. 
Price  v.  Conway,  134  Pa.  340,  19  Atl.  687, 

8:  193 

44.  An  action  will  lie  to  recover  damages 
for  the  utterance  of  a  false  imputation,  al- 
though not  actually  defamatory,  if  it  was 
made  with  the  express  purpose  of  injuring 
plaintiff  in  his  profession,  and  such  injury 
actually  follows  as  the  probable  and  natural 
result  of  the  speaking  of  the  words,  just  as 
was  intended  bv  defendant.  Morasse  v. 
Broehu,  151  Mass.'  567.  25  N.  E.  74,        8:  524 

45.  Any  disparaging  words  spoken  or  writ- 
ten of  a  merchant,  which  are  false  and  pro- 
ductive of  special  damage  flowing  naturally 
and  immediately  therefrom,  will  support  an 
action.  Dun  v.  Weintraub,  111  Ga.  416.  36 
S.  E.  808,  50:  670 

46.  To  publish  of  a  merchant  that  he  has 
not  "sviceeeded  in  obtaining  the  implicit 
confidence  of  local  people,"  and  that  "he  is 
looked  upon  locally  as  an  itinerant  trader. 


of  small  financial  responsibility  and  of  un- 
certain prospects,"  is,  if  false,  libelous  per 
se.  Id. 

Bad  debt  collections. 

Privileged  Communications,  see  infra,  122. 
See  also  infra,  176. 

47.  The  words  "Bad  Debt  Collecting 
Agency,"  printed  in  large,  bold  type  on  enve- 
lopes mailed  to  a  debtor, — especially  when 
mailed  in  care  of  his  employers,— consti- 
tute a  criminal  libel  under  Mo.  Rev.  Stat. 
1879.  §  1591,  as  tending  to  "expose  him  to 
public  hatred,  contempt,  or  ridicule,  or  de- 
prive him  of  the  benefits  of  public  con- 
fidence," etc.  State  v.  Armstrong,  106  Mo. 
395,  16  S.  W.  604,  13:419 

48.  A  red  envelope  sent  through  the  mails 
indorsed  for  return  to  an  organization  "for 
collecting  bad  debts,"  these  words  being  in 
very  large  type  so  as  to  attract  special  at- 
tention, constitutes  a  libel.  Muetze  v. 
Tuteur,  77  Wis.  236,  46  N.  W.  123,  9:  86 
Charging  nonpayment  of  debts. 

49.  Written  communications  stating  that 
a  dealer  has  not  paid  his  accounts,  and  de- 
barring other  dealers  from  selling  to  him 
upon  credit,  if  not  justified,  are  libelous. 
Hartnett  v.  Plumbers'  Supply  Asso.  169 
Mass.  229,  47  N.  E.  1002,  38:  194 

50.  It  is  not  libelous  to  publish  of  a  debt- 
or that  he  pleadea  the  statute  of  limita- 
tions in  an  action,  under  Iowa  Code  1873, 
§  4097,  defining  libel  to  be  the  malicious 
defamation  of  a  person  made  public  by  writ- 
ing tending  to  provoke  him  to  wrath  or  ex- 
pose him  to  public  hatred,  contempt,  or  ridi- 
cule, or  to  deprive  him  of  the  l>eiiefit  ur 
public  confidence  and  social  intercourse;  and 
the  publication  is  not  rendered  libelous  by 
characterizing  such  conduct  on  his  part  as 
dishonest.  Hollenbeck  v.  Hall,  103  Iowa, 
214,  72  N.  W.  518,  39:734 
Charging  assignment. 

Question  for  Jury  as  to,  see  Trial,  262. 
Privileged  Communications,   see   infra,    120, 
121. 

51.  It  is  libelous  per  se  to  publish  falsely 
that  a  firm  of  tradesmen  has  assigned. 
Mitchell  V.  Bradstreet  Co.  116  Mo.  226,  22  S. 
W.  358,  20:  138 
As  to  chattel  mortgage. 

52.  To  publish  of  a  merchant  that  he  has 
given  a  mortgage  upon  his  stock  of  goods, 
though  the  same  does  not  appear  of  record, 
is  not  actionable,  without  allegations  of 
special  damage.  Dun  v.  Weintraub,  111  Ga. 
416,  36  S.  E.  808,  50:  670 

53.  Express  malice  may  be  inferred  by  a 
jury  where  a  notification  sheet  containing 
false  statements  as  to  a  chattel  mortgage  is 
sent  out  to  the  patrons  of  a  commercial 
agency,  advising  caution  in  dealing  with  a 
party  and  prompt  action  on  the  part  of 
creditors,  although  the  correspondent  who 
sent  the  information  merely  advised  caution 
in  dealing,  and  the  agent  who  made  the  re- 
port to  be  sent  out  knew  that  the  informa- 
tion was  incorrect  in  one  particular  at  least, 
because  there  was  no  such  bank  as  that  to 
which  it  was  said  that  the  mortgage  was 
given,  and.  notwithstanding  a  request  to  the 
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correspondent  to  investigate  the  matter  and 
report  further,  the  publication  was  made 
without  waiting  for  the  result  thereof,  and 
when  it  would  seem  that  plenty  of  time  had 
elapsed,  to  ascertain  the  truth.  PoUasky  v. 
Minehener,  81  Mich.  280,  46  N.  W.  5,  9:  102 
As  to  judgment. 
Question  for  Jury  as   to,  see  Trial,  256. 

54.  To  publish  of  a  merchant  or  trader 
that  a  judgment  has  been  recovered  against 
him  is  not,  in  itself,  libelous,  as  an  imputa- 
tion against  the  soundness  of  his  financial 
condition,  so  as  to  justify  an  action  without 
proof  of  special  damages.  Woodruff  v. 
Bradstreet  Co.  116  N.  Y.  217,  22  N.  E.  354, 

5:  555 
By  filing  lien. 

Allegation  as  to,  see  Pleading,  374. 
For  Editorial  Notes,  see  infra,  TV.  §  4. 

55.  Maliciously  filing  a  mechanics'  lien 
without  authority  of  law,  with  intent  to 
injure  the  business  of  the  owner  of  the 
property,  constitutes  an  actionable  libel, 
where  it  results  in  damage  by  loss  of  credit 
and  customers.  Moore  v.  Rolin,  89  Va.  107, 
15  S.  E.  520,  16:  625 
By  protest. 

Allegation  as  to,  see  Pleading,  368. 

56.  A  notice  of  protest  prematurely  given 
before  the  maturity  of  a  note  is  not  libelous 
per  se  as  necessarily  charging  either  insol- 
vency, dishonesty,  or  inability  to  pay. 
Hirshfield  v.  Ft.  Worth  Nat.  Bank,  83  Tex. 
452,  18  S.  W.  743,  15:639 

57.  A  false  and  malicious  protest  of  a 
business  man's  draft,  without  presenting  it 
to  the  bank  at  which  it  was  made  payable 
and  at  which  there  were  funds  to  pay  it, 
and  returning  the  protest,  with  the  draft, 
to  a  party  who  had  sent  it  for  collection, 
constitute  a  libel  for  which  the  notary  is 
liable.  Mav  v.  Jones,  88  Ga.  308,  14  S.  E. 
552,  '  15:  637 
Charging  incompetency  as  teacher. 
Allegations  as  to,  see  Pleading.  365. 

58.  A  publication  charging  that  a  teacher 
of  a  certain  system  of  shorthand  is  incompe- 
tent to  teach  that  system,  and  is  using, 
without  authority,  the  name  of  the  author 
of  the  svstem,  is  libelous.  Price  v.  Conway, 
134  Pa.  "^340,  19  Atl.  687,  8:  193 
Charging  mental  derangement. 

59.  A  publication  stating  that  the  teller 
of  a  bank  had  become  mentally  deranged 
from  overwork,  and  while  in  this  condition 
had  made  injurious  statements  in  respect  to 
the  bank's  affairs,  which  occasioned  it 
trouble,  is  defamatory  in  a  legal  sense 
constituting  a  libel  per  se.  although  it  im- 
putes no  crime  and  subjects  him  to  no  dis- 
grace, reproach,  or  obloquy,  for  the  reason 
that  its  tendency  is  to  subject  him  to  a 
temporal  loss  by  injuring  him  in  his  busi- 
ness character  and  employment  as  a  teller. 
Moore  v.  Francis.  121  X.'  Y.  199,  23  X.  E. 
1127,  S:  2U 
Charging   excommunication. 

(,)uestion  for  Jury  as  to.  see  Trial.  258. 

60.  It  is  competent  for  a  jury  to  find  that 
words  spoken  by  a  clergyman  to  his  congre- 
gation, to  the  effet-t  that  a  certain  physician 


had  been  excommunicated  and  should  be  no 
longer  employed  by  them,  were  spoken  mali- 
ciously anu  for  the  purpose  of  injuring  the 
physician  in  his  business.  Morasse  v. 
Brochu,  151  Mass.  567,  25  X.  E.  74,  8:  524 
Against  former  employee. 
Privileged  Communications,  see  infra,  97-99, 

113,  114. 
Allegations  as  to,  see  Pleading,  366,  379. 

61.  A  statement  in  a  recommendation  of 
a  former  employee,  that,  "like  many  others, 
he  left  our  service  during  the  strike,"  is  not 
libelous  or  actionable  per  se  so  as  to  consti- 
tute a  cause  of  action  without  special  dam- 
ages. Kansas  City,  M.  &  B.  R.  Co.  v  De- 
laney,  102  Tenn.  289,  52  S.  W.  151.      45:  600 

62.  A  circular  letter  stating  that  a  per- 
son formerly  in  the  employ  of  the  writer  is 
no  longer  so,  and  that  friends  and  cus- 
tomers will  kindly  note  the  fact  and  give 
him  no  recognition  on  the  writer's  account, 
is  libelous,  when  sent  for  the  purpose  of 
injuring  the  former  employee,  who  is  now 
openly  soliciting  for  a  rival  house,  and  not 
as  a  protection  either  to  the  writer  or  his 
customers.  Warner  v.  Clark,  45  La.  Ann. 
863,  13  So.  203,  21:502 
Against   physician. 

Privileged   Communications,   see   infra,    108. 
Question  for  Jury  as  to,  see  Trial,  258. 
teee  also  infra,  60. 
For  Editorial  Notes,  see  infra,  IV.  §  3. 

63.  An  apothecary  is  not  liable  in  dama- 
ges to  a  physician  merely  because  he  de- 
clines on  one  or  two  occasions  to  fill  pre- 
scriptions of  the  latter  for  reasons  not  at  all 
impugning  the  ■  physician's  capacity.  Tarle- 
ton  V.  Lagarde,  46  La.  Ann.  1368.  16  So.  180. 

26:  325 

64.  Public  expressions  by  an  apothecary, 
tending  to  create  an  impression  of  a  physi- 
cian's incompetency, — as,  for  instance,  that 
his  diploma  is  not  worth  a  straw, — made  in 
giving  the  reasons  for  refusing  to  fill  the 
physician's  prescriptions,  constitute  slan- 
der. Id. 

65.  A  preamble  to  an  order  of  a  village 
board  of  health  in  regard  to  the  treatment 
of  obstetrical  cases,  which  states  that  the 
reason  for  making  the  order  is  that  the 
board  has  become  satisfied  that  a  number 
of  recent  deaths  in  the  village  have  resulted 
from  the  carelessness  and  negligence  of  the 
physician  attending  the  patients  in  child- 
birth soon  after  attending  and  handling 
other  patients  affected  by  blood  poison  and 
other  infectious  diseases,  and  that  from  the 
same  cause  others  in  the  village  have  barely 
escaped  death,  is  libelous  per  se.  Mauk  v. 
Brundage.  68  Ohio  St.  89,  67  N.  E.  152, 

62:  477 

d.  Words  about  Officials  or  Candidates. 

Privileged  Communications,  see  infra,  II.  e. 

5. 
See  also  infra.   179. 
For  Editorial  Notes,  see  infra,  IV.  §  2. 

66.  While  spoken  words,  in  order  to  be  de- 
famatory of  one  in  respect  to  his  public  of- 
fice, need  not  import  a  charge  of  crime,  yet 
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they  must  go  at  least  so  far  as  to  impute  to 
him  some  incapacity  or  lack  of  due  qualifica- 
tion to  fill  the  position,  or  some  positive 
past  misconduct  which  will  injuriously  af- 
fect him  in  it,  or  the  holding  of  principles 
which  are  hostile  to  the  maintenance  of  the 
government.  Sillars  v.  Collier,  151  Mass.  50, 
23  N.  E.  723,  6:  680 

67.  The  old  doctrine  of  scandalum  magna- 
tum  has  never  been  adopted  in  Massa- 
chusetts as  a  special  remedy.  Id. 

68.  A  publication  imputing  to  county  com- 
missioners the  prostitution  of  the  finances 
of  the  county,  to  the  end  of  awarding  con- 
tracts for  public  work  to  persons  of  their 
own  political  faith,  is  libelous  per  se.  Wof- 
ford  V.  Meeks,  129  Ala.  349,  30  So.  625, 

55:214 
66.  It  is  libelous  per  se  to  charge  an  of- 
ficial intrusted  with  the  duty  of  purchasing 
supplies  for  a  public  institution  with  pay- 
ing more  for  articles  purchased  than  they 
were  worth,  and  receiving  commissions  upon 
the  transactions,  and  pay  for  his  time  in 
excess  of  what  he  is  allowed  by  law.  Os- 
born  V.  Leach,  135  N.  S.  628,  47  S.  E.  811, 

66:  648 
Legislative  officers. 
Allegation  as  to,  see  Pleading,  369. 
Question  for  Jury  as  to,  see  Trial,  264. 

70.  The  expression  of  an  opinion  that  a 
certain  person,  as  a  member  of  the  legis- 
lature, is  corrupt  in  his  heart  and  might  be 
induced  to  change  his  course  from  improper 
motives  and  inducements,  is  not  actionable 
without  averment  and  proof  of  special 
damages.  Sillars  v.  Collier.  151  Mass.  50, 
23  N.  E.  723.  6:  680 

71.  A  publication  containing  imputations 
that  a  member  of  the  legislature  went  there 
solely  for  the  purpose  of  passing  a  bill  to 
cnricli  himself  and  his  copartners  in  a  cer- 
tain scheme,  and  that  he  had  used  both 
liquor  and  money  to  procure  votes  tlierefor 
from  other  members,  is  libelous.  Randall 
V.  Evening  News  Asso.  79  Mich.  260,  44  N. 
W.  783.  7 :  :i09 

72.  A  picture  which  is  a  caricature  of  a 
member  of  the  legislature  standing  on  a 
platform  which'  rests  upon  bottles,  one  of 
which  is  marked  "Rye"  with  a  cask  marked 
"Gin."  with  the  faucet  all  ready  for  open- 
ing, upon  the  platform,  on  whicli  cask  his 
right  foot  rests  while  his  left  hand  is 
pressed  against  his  heart,  and  his  right 
hand  extended  holds  a  bag  marked  "$," 
when  printed  in  connection  with  a  publica- 
tion which  charges  his  corruption  in  pro- 
curing the  passage  of  a  bill. — means  that 
liquor  ami  money  were  used  by  him  in 
procuring  its  ]iassage,  and  constitutes  a 
libel  if  the  implied  cliarges  are  not  true.  Id. 
Judicial  officers. 

7;).  It  is  libelous  for  one  convicted  of  il- 
legal liquor  selling  to  publish  a  stalenicnt 
charging  the  presiding  judge  with  acting  to- 
wards liini  in  a  harsh  and  arbitrary  niiuiner. 
actuated  bv  vicious  and  cdirupt  nioti\i's. 
Bunlett  v.  Com.  103  Va.  838.  48  S.  K.  S7S. 

(i.S:  251 


Constable. 

74.  An  article  in  a  newspaper  charging  a 
public  ofiicer  with  unbecoming  and  improper 
conduct  merely  to  get  fees— such  as  the 
solicitation  of  business  for  magistrates' 
courts  by  a  constable  who  induced  persons 
to  sue  out  unnecessary  warrants — tends  to 
expose  him  to  public  contempt,  and  is  there- 
fore libelous.  Augusta  Evening  News  v. 
Radford,  91  Ga.  494,  17  S.  E.  612,  20:533 
Policemen. 

75.  A  publication  calling  policemen  "hogs 
and  blood-sucking  police  officers  who  insist 
on  sitting  on  juries,"  declaring  that  they 
neglect  their  duties  as  policemen  and  cheat 
honorable  citizens  out  of  jury  fees,  adding 
that  this  has  no  reference  to  the  chief  of 
police  because  he  was  beneath  notice,^ 
makes  an  actionable  libel  upon  him.  Smith 
V.  Utley,  92  Wis.  133,  65  N.  W.  744,  35:  620 
Candidates. 

Privileged  Communications,  see  infra,  147- 

155. 
For  Editorial  Notes,  see  infra,  IV.  §  2. 

76.  The  question  whether  or  not  a  candi- 
date for  office  would  be  disqualified  for  hold- 
ing it  if  facts  published  of  him  were  true 
does  not  furnish  the  test  for  determining 
whether  or  not  the  publication  was  libelous. 
Belknap  v.  Ball.  83  Mich.  583,  47  N.  W.  674, 

11:  72 

77.  A  circular  charging  that  a  candidate 
for  office  is  a  champion  of  saloons,  lawless- 
ness and  vulgar  theaters,  and  then  adding 
that,  for  reasons  considered  equally  good, 
voters  are  asked  to  vote  against  a  certain 
other  candidate,  is  a  libel  upon  the  latter. 
if  untrue  as  to  him.  Eikhoff  v.  Gilbert,  124 
Mich.  353,  83  X.  W.  110,  51:  451 

e.  Privileged   Communications. 
1.  In   General. 

Punitive  Damages  in  Case  of,  see  Damages, 

33. 
Presumption  an<l  Burden  of  Proof  as  to,  see 

Evidence,  21G.  So.V.SSG. 
Admissibilitv  of,  in  Evidence,  see  Evidence, 

1480. 
Liability   for   Arrest   in  Case   of,   see  False 

Imprisonment,  46. 
Question  for  .lury  as  to,  see  Trial,  254,  255. 
For  Editorial  Notes,  see  infra,  IV.  §  6. 

78.  .A.  privileged  communication  is  one 
made  upon  a  proper  occasion,  from  a  proper 
motive,  and  based  upon  rea-sonable  or  prob- 
able cause.  It  must  also  be  made  in  a  prop- 
er manner.  Conroy  v.  Pittsburgh  Times, 
139  Pa.  334.  21  Atf.   154.  11:  725 

79.  Communications  or  publications  which 
upon  proper  occasions  are  qualifiedly  privi- 
leged are  not  privileged  when  made  by  per- 
-ons  actuated  bv  malice.  Sniitli  v.  Sniitli. 
7:5  :^lich.  44.1.  41'N.  W.  499.  3:  .r2 

80.  Privilege  is  not  a  defense  to  the  pub- 
lication of  language  falsely  and  maliciously 
stated  as  that  of  the  plaintiff  in  an  action 
for  libel.  Belknap  v.  Ball.  83  Mich.  583.  47 
\.    \\'.    (174,  11:  72 

81.  Kxcocding  the  privilege  of  a  communi- 
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cation  about  a  matter  in  which  both  parties 
have  an  interest  does  not  destroy  the  privi- 
lege, but  the  excess  of  statement  is  mate- 
rial only  as  bearing  on  the  question  of  mal- 
ice. Nichols  V.  Eaton,  110  Iowa,  509,  81 
N.  W.  792,  47 :  483 

82.  The  publisher  of  a  newspaper  has  no 
more  immunity  from  liability  on  account  of 
a  libelous  publication  than  other  citizens. 
Upton  V.  Hume,  24  Or.  420,  33  Pac.  810, 

21 :  493 

83.  A  newspaper  article  which  relates 
wholly  to  the  private  acts  of  a  family,  with 
respect  to  cruel  treatment  of  a  child,  is  not 
a  privileged  publication,  though  made  in 
good  faith  as  a  matter  of  news  in  which 
the  public  may  have  much  interest.  Fenster- 
maker  v.  Tribune  Pub.  Co.  12  Utah.  439,  13 
Utah,   532,   43   Pac.    112,   45  Pac.    1097, 

35:  611 

84.  Statements  derogatory  to  a  person's 
character  which  are  neither  just  nor  well 
founded,  will  be  protected  as  privileged,  con- 
fidential communications,  where  the  one 
making  them  did  not  originate  the  charges 
or  make  the  wrongful  statements  voluntar- 
ily, but  only  in  answer  to  inquiries  made  by 
interested  parties  in  regard  to  defamatory 
remarks  made  by  other  persons.  Buisson  v. 
Huard,  106  La.  768,  31  So.  293,  56:  296 

85.  The  action  of  a  priest  in  the  discharge 
of  his  duties  and  oflice,  in  conductinL'  the 
public  functions  of  his  calling,  is  the  proper 
subject  of  comment  in  the  public  press,  for 
which,  within  proper  limits,  an  action  for 
libel  will  not  lie.  Klos  v.  Zahorik,  113  Iowa. 
161,  84  N.  W.  1046,  53:  235 

86.  The  public  right  of  comment  or  crit- 
icism upon  the  acts  of  an  author  and  in- 
structor in  a  university  does  not  extend  to 
an  attack  upon  him  individually,  or  justify 
flefamation  of  his  character.  Triggs  v.  Sun 
Printing  &  Pub.  Asso.  179  N.  Y.  144,  71  N. 
E.  739.  60:  612 
In  church  paper. 

See  also  infra,   107. 

87.  The  fact  that  a  publication  in  a 
church  paper,  which  is  privileged  as  a  com- 
munication to  church  members,  incidentally 
may  have  been  brought  to  the  attention  of 
other  persons,  will  not  take  away  its  privi- 
leged character.  Redgate  v.  Roush.  61  Kan. 
480,  59  Pac.  1050,  4S:  236 
In  notice. 

88.  Defamatory  words  in  a  notice  forbid- 
ding all  persons  from  trusting  or  harboring 
a  wife  on  tlie  husband's  account  are  evi- 
dence of  malice  and  not  privileged.  Smith 
v.  Smith,  73  Mich.  445,  41  X.  W.  499.  3:  52 
Charging  infringement. 

S!).  A  publication  charging  that  tlie  ])ooks 
of  another  person  infringed  a  copyright  is 
privileged  when  made  by  a  person  claiming 
cxr-lnsive  rights  under  tlie  cMpyrigl:! .  unless 
niiulc  vitli  express  malice,  and  the  faet  that 
the  eopyriirht  was  im])ro]M'r!y  allowed,  or 
tlint  the  copyrighted  wrirk-  were  not  the 
snliject  of  a  valid  copyritiliT.  doe?  not  de- 
strnv  tlie  privilege,  dnlm  ^V.  T.ovell  Co.  v. 
IToughtf.n.   m;  X?  Y.  ry^n.  -Il  S.  K.   ]>H]t\. 

0:  .^(13 


Answer  to  libelous  charge. 

90.  A  publication  which  is  fairly  an  an- 
swer to  a  libel,  and  is  published  for  the 
purpose  of  repelling  the  charge,  and  not 
with  malice,  is  privileged  though  it  be  false. 
Brewer  v.  Chase,  121  Mich.  526,  80  X.  W. 
575,  46:  .397 

91.  The  qualified  privilege  to  answer  a 
libel  extends  only  to  an  answer  in  the  na- 
ture of  an  explanation  or  denial,  and  not 
to  libelous  charges  which  have  no  connec- 
tion therewith,  although  they  tend  to  de- 
grade the  first  libeler  and  thereby  discredit 
his  libelous  statements.  Id. 
Effect  of  repetition. 

92.  The  privileged  character  of  communi- 
cations is  not  taken  away  by  their  subse- 
quent repetition  to  the  same  persons,  under 
such  circumstances  that  they  would  not  be 
privileged  if  then  uttered  for  the  first  time; 
especially  if  it  occurs  in  a  discussion  grow- 
ing out  of  the  previous  communication. 
Broughton  v.  McGrew,  39  Fed.  672,     5:  406 

2.  Friendly  Advice  or  Accommodation. 

93.  Defamatory  words  do  not  become  priv- 
ileged merely  because  uttered  in  the  strict- 
est confidence  by  one  friend  to  another,  or 
because  uttered  upon  the  most  urgent  solici- 
tation, where  the  person  uttering  them  is 
under  no  duty  to  utter  them,  and  has  no  in- 
terest to  subserve  by  uttering  them,  and 
the  person  to  whom  they  are  addressed  has 
no  interest  or  duty  to  hear,  and  no  right  to 
demand  that  he  mav  hear  them.  Bvam  v. 
Collins,  111  N.  Y.  143^,  19  N.  E.  75,        '  2:  120 

94.  A  request  by  a  young  lady  for  in- 
formation as  to  any  rumors  about  the  young 
men  of  the  locality  does  not  render  privi- 
leged a  communication  based  upon  mere 
rumors  and  hearsay,  although  believed  to 
be  true  by  the  person  giving  the  informa- 
tion. Id. 

95.  A  letter  by  a  mere  volunteer,  contain- 
ing defamatory  statements  as  to  a  man's 
character,  not  known  to  be  true,  written  for 
the  purpose  of  breaking  off  relations  which 
may  lead  to  his  marriage  with  a  friend,  but 
not  a  near  relative,  of  the  writer,— is  not 
privileged.  Id. 

90.  Statements  by  the  principal  of  a  deaf 
mute  institute,  who  was  really  its  executive 
head  and  manager  charged  with  the  duty 
carefully  to  observe  the  moral  conduct  of 
teachers  as  well  as  scholars,  made  to  the 
executive  committee  and  president  of  the 
board  of  trustees,  which  have  a  correspond- 
ing duty  in  respect  to  the  welfare  of  the  in- 
stitution, to  the  effect  that  a  superintendent 
of  the  sewing  department,  who  also  instruct- 
ed a  class  in  sewing,  had  sent  to  his  wife 
an  obscene  publication,  are  confidential  and 
jH'ivileged,  if  believed  by  him  to  be  true, 
and  are  not  actionable  unless  express  malice 
or  malice  in  fact  is  shown  on  his  part.  Hem- 
mens  v.  X^elson.  US  X.  Y.  517,  34  X.  E.  342, 

20:  440 
As  to  former  employee. 

!>7.  A  eonimunieat ic)n.  made  by  a  man  to 
his    neighbor,    who    is    about    to    emiiS^v    a 
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servant  formerly  in  the  employ  of  the 
speaker,  to  the  effect  that  the  sorvant  stole 
from  the  speaker,  is  not  actionable,  because 
privileged,  if  made  in  good  faith,  without 
malice,  in  the  honest  belief  of  its  truth,  and 
under  the  conviction  that  the  speaker  was 
in  duty  bound  to  make  it  to  his  neighbor, 
although  it  was  made  voluntarily  and  not 
in  response  to  any  inquiry.  No  privilege, 
however,  will  attach  to  the  communication 
if  made  to  a  third  person.  Fresh  v.  Cut- 
ter, 73  Md.  87,  20  Atl.  774,  10:  67 

98.  Placing  a  publication  showing  the  un- 
fitness of  a  person  discharged  by  a  corpora- 
tion, for  employment  as  a  conductor,  in  the 
hands  of  agents  of  other  railway  compan- 
ies, without  malice,  for  the  sole  purpose  of 
enabling  them  to  avoid  the  employment  of 
unsuitable  persons,  whether  it  is  done  by 
request  or  not, — is  not  actionable.  Missouri 
P.  R.  Co.  V.  Richmond,  73  Tex.  568,  11  S. 
W.  555,  4:  280 

99.  A  circular  letter  sent  to  all  the  cus- 
tomers of  a  firm  whose  names  were  on  their 
address  books,  stating  that  a  former  em- 
ployee, who  is  now  openly  soliciting  orders 
for  a  rival  house,  is  no  longer  in  the  writer's 
employ,  is  not  a  privileged  communication. 
Warner  v.  Clark,  45  La.  Ann.  863,  13  So. 
203,  21 :  502 

3.  In  Course  of  Duties  or  Business. 

Presumption  as  to  Malice,  see  Evidence,  355. 

See  also  supra,  96-99. 

For  Editorial  Notes,  see  infra,  IV.  §  6. 

100.  A  communication  made  in  good  faith 
upon  any  subject  in  which  the  person  has 
an  interest,  or  with  reference  to  which  he 
has  a  duty,  public  or  private,  either  legal, 
moral,  or  social,  if  made  to  a  person  hav- 
ing a  corresponding  interest  or  duty,  is  priv- 
ileged. Caldwell  v.  Story,  107  Ky.  10,  52 
S.  W.  850,  45:  735 

101.  A  communication  made  in  the  dis- 
charge of  a  duty,  and  looking  to  the  pre- 
vention of  wrong  towards  another  or  the 
public,  is  privileged  when  made  in  good 
faith.  Missouri  P.  R.  Co.  v.  Richmond,  73 
Tex.  568,  11  S.  W.  555,  4:  280 

102.  A  communication  by  a  principal  to 
his  agent,  touching  the  business  of  the 
agency,  is  not  actionable  without  proof  that 
the  principal  was  actuated  by  malice  to- 
ward the  person  to  whom  the  communica- 
tion relates.  Nichols  v.  Eaton,  110  Iowa,  509, 
81   N.   W.   792,  47 :  483 

103.  A  communication  made  by  the  cash- 
ier of  a  bank  to  a  stockholder  with  refer- 
ence to  the  solvency  of  the  plaintiff,  who 
was  surety  upon  an  official  bond  to  the 
bank,  is  privileged;  and  it  is  not  necessary, 
to  iiipfify  the  communication,  that  it  be  in 
response  to  an  inquiry  made  by  the  stock- 
holder. Rothholz  V.  Dunkle  (N.  J.  Err.  & 
App.)  53  N.  J,  L,  438,  22  Atl.  193,       13:  655 

104.  Any  privilege  that  may  exist  by  vir- 
tue of  the  common  interest  of  the  parties 
when  a  creditor  is  writing  to  his  debtor. 
com]>laining  of  a  delay  in  the  payment  of 
the  debt  by  a  third  person  through  a  bank, 


does  not  extend  to  the  imputation  of  evil 
motives  and  dishonesty  to  such  third  per- 
son by  use  of  the  following  language:  "We 
know  S.  very  well,  and  firmly  believe  he 
has  misinstructed  his  St.  Louis  bank  here 
in  order  to  make  interest  on  your  money. 
We  sincerely  hope,  for  your  own  good,  and 
ours,  too,  that  you  will  never  have  anything 
more  to  do  with  S.,  when  the  business  has 
to  come  through  our  hands,  as  we  do  not 
like  his  business  methods,  and  we  are  afraid 
to  deal  with  him."  Sullivan  t.  Strahorn- 
Hutton-Evans  Commission  Co.  152  Mo.  268, 
53S.  W.  912,  47:859 

105.  Members  of  a  school  board  will  not, 
in  the  absence  of  anything  to  show  actual 
malice,  be  guilty  of  libel  in  sending  a  re- 
quest for  a  revocation  of  the  teacher's  li- 
cense to  the  school  commissioner,  who  ha* 
statutory  authority  to  revoke  the  license 
upon  certain  specified  grounds,  although 
they  do  not,  in  preferring  the  charges,  fol- 
low the  exact  words  of  the  statute,  some 
words  being  used  not  embraced  therein, 
where  the  charges  are  made,  in  the  dis- 
charge of  their  duty,  after  complaint  by  par- 
ents, and  in  response  to  a  communication 
from  the  commissioner.  Finley  v.  Steele, 
159  Mo.  299,  60  S.  W.  108,  52:852 

106.  A  clergyman  who  maliciously  enters 
a  libel  on  his  records  with  intent  to  injure 
is  not  within  the  protection  of  a  statute 
which  provides  that  no  person  who,  by  vir- 
tue of  his  office,  is  required  to  record  pro- 
ceedings of  a  religious  society,  shall  be 
charged  with  libel  for  entries  so  made,  where 
the  statute  also  provides  that  if  any  false 
statement  so  entered  is  libelous  the  person 
who  assents  to  it,  or  directs  it  to  be  made 
shall  be  guilty  of  libel.  Kubricht  v  State, 
44  Tex.  Crim.  Rep.  94,  69  S.  W.  157,  58:  95» 
Publication  in  church  paper. 

See  also  supra,  87. 

107.  A  publication  in  church  papers  by 
oflficers  of  a  church,  concerning  the  character 
of  their  pastor,  is  privileged,  if  they  hon- 
estly believe  it  to  be  their  duty  toward 
other  members  of  churches  of  the  same  de- 
nomination to  publish  it.  Redgate  v.  Roush, 
61  Kan.  480,  59  Pac.  1050,  48:  236 
As  to  physician's  negligence. 

108.  ?>lo  privilege  attaches  to  statements 
as  to  the  carelessness  of  a  physician  in  the 
treatment  of  obstetrical  cases,  made  in  the 
preamble  to  an  order  of  a  board  of  health 
regulating  the  conduct  of  physicians  in  the 
treatment  of  such  cases,  since  such  state- 
ments were  not  at  all  important  or  material 
to  the  end  sought  to  be  attained.  Mauk  v. 
Brundage,  68  Ohio  St.  89,  67  N.  E.  152, 

62:  477 
As  to  employees  of  corporation. 

109.  A  description  of  certain  items 
claimed  to  have  been  misappropriated  by  a 
defaulting  bank  cashier,  in  a  statement  of 
claim  furnished  by  a  bank  officer  to  the 
sureties  on  the  cashier's  bond  upon  which 
suit  had  been  brought,  as  "Cash  items  drawn 
by  collusion  with  the  teller,"  there  being 
no  issue  which  called  for  an  investigation 
of  the  teller's  conduct  nor  any   inquiry   in 
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regard  to  it, — is  a  libelous  publication  re- 
garding the  teller,  which  prima  facie  is  not 
privileged;  and  the  burden  of  snowing  its 
necessity  or  relevancy  and  consequent  priv- 
ilege is  upon  the  bank.  Moore  v.  Manufac- 
turers Nat.  Bank,  123  N.  Y.  420,  25  N.  E. 
1048,  11:753 

110.  At  a  meeting  of  the  stockholders  of 
a,  corporation,  any  party  interested  in  the 
corporation  has  a  right  to  communicate 
whatever  he  knows  in  respect  to  its  man- 
agement or  the  conduct  of  its  employees; 
and  if  he  believes,  from  his  own  observa- 
tion or  information  received  from  other 
sources,  that  his  statements  are  true  his 
communications  are  privileged.  Broughton 
v.  McGrew,  39  Fed.  672,  5:  406 

111.  The  presence  of  attorneys  at  a  meet- 
ing of  stockholders  of  a  corporation,  at  the 
instance  and  request  of  the  officers,  will  not 
take  away  the  privileged  character  of  com- 
munications relative  to  the  management  of 
the  corporation  and  the  conduct  of  em- 
ployees. Id. 

112.  The  privileged  character  of  a  com- 
munication by  a  stockholder  of  a  corpora- 
tion, as  to  the  drunkenness  of  its  general 
manager,  made  at  a  meeting  for  the  elec- 
tion of  directors  and  other  business,  is  not 
lost  because  not  made  until  after  the  elec- 
tion. Id. 
As  to  former  employee. 

Presumption  as  to  Malice,  see  Evidence,  356. 

113.  Statements  as  to  the  unfitness  of  a 
person  for  employment  as  a  conductor,  in 
a  book  furnished  to  its  officers  by  a  corpo- 
ration from  whose  employment  he  had  been 
discharged,  and  which  had  about  24,000  per- 
sons in  its  employ,  in  order  that  they  might 
not  re-employ  men  who  had  proved  them- 
selves incompetent  or  untrustworthy,  even 
if  the  statements  are  false, — are  not  ac- 
tionable, in  the  absence  of  express  malice. 
Missouri  P.  R.  Co.  v.  Richmond,  73  Tex. 
.568,  11   S.  W.  555,  4:  280 

114.  The  publication,  after  due  investiga- 
tion by  a  railroad  company,  that  the  reason 
for  discharging  an  employee  was  that  he 
had  made  statements  which  had  been  proved 
to  be  untrue,  to  the  effect  that  one  officer 
of  the  company  had  cast  reflections  upon 
the  female  ancestry  of  another  officer,  is 
privileged,  and  will  not  sustain  an  action 
for  libel  unless  it  was  inspired  bv  malice. 
Brown  v.  Norfolk  &  W.  R.  Co.  100  Va.  G19, 
42  S.  E.  664.  60:472 
Blacklisting. 

115.  The  placing  of  the  name  of  a  mem- 
ber of  a  voluntary  association  upon  the 
black  list,  for  failure  to  pay  a  debt,  as 
authorized  by  its  by-laws,  is  not  privileged 
as  matter  of  law.  Weston  v.  Bariiicoat, 
175  ;Mass.  4.")4.  56  X.  E.  610.  49:  612 
Charging  forgery. 

IIG,  An  indor.soment  on  a  note  to  the  ef- 
fect that  it  was  never  signed,  but  is  a  fraud 
and  t'()r<;ery,  made  by  a  cashier  of  a  eollect- 
inir  i)aiik  to  shuw  the  reason  for  non]iay- 
inoiit.  ill  aciMii-daiicc  with  a  ciistoni  of  hank- 
ers in  that  stall',  when  rctni'ninLT  it  tci  the 
[laiM  y    who   sent"    it    for   collection,    is    privi- 


leged.    Caldwell   v.   Story,    107   Ky.    10,   52 
S.  W.  850,  45:  735 

117.  A  person  who  declares  that  a  note 
presented  to  him  for  payment  is  forged,  and 
thereby  induces  the  cashier  of  a  collecting 
bank,  who  presents  it  to  him,  to  return  it 
with  an  indorsement  that  it  is  a  forgery, 
which  constitutes  a  privileged  communica- 
tion by  the  cashier,  is  not  guilty  of  libel, 
though  he  may  be  of  slander,  if  the  note  is 
not  forged.  Id. 
By  commercial  agency. 

For  Editorial  Notes,  see  infra,  IV.  §  6. 

118.  Publications  of  commercial  agencies, 
issued  to  their  subscribers  generally,  are  not 
privileged  communications.  They  are  only 
privileged  when  made  in  confidence  to  a  sub- 
scriber who  is  interested  in  the  pecuniary 
standing  of  the  merchant  reported.  Brad- 
street  Co.  V.  Gill,  72  Tex.  115,  9  S.  W.  753, 

2:405 

119.  A  privilege  as  to  a  communication  by 
a  commercial  agency  to  those  persons  who 
are  interested  in  obtaining  the  particular 
information  and  to  whom  it  is  furnished 
upon  special  request  does  not  extend  to 
false  communications  made  to  patrons  who 
have  no  such  interest  in  the  subject-matter. 
Pollasky  v.  Minchener,  81  Mich.  280,  46  N. 
W.  5,  9:  102 

120.  A  publication  by  a  mercantile  agency 
of  a  false  statement  that  a  firm  has  assigned 
is  not  privileged  when  voluntarily  made, 
without  any  request  for  informajtion,  and 
sent  out  to  all  its  subscribers,  whether  cred- 
itors of  the  firm  or  not, — especially  when 
the  agency  declined,  after  request,  to  re- 
tract the  statement.  Mitchell  v.  Bradstreet 
Co.  116  Mo.  226,  22  S.  W.  358,  20:  138 

121.  No  privilege  attaches,  as  matter  of 
law,  to  a  communication  transmitted  by  a 
commercial  agency  that  a  certain  person  had 
made  an  assignment  for  benefit  of  creditors, 
when  the  information  received  by  or  known 
to  it  was  that  he  had  made  an  assignment 
to  secure  the  indorser  of  a  note.  Douglass 
v.  Daisley,  52  C.  C.  A.  324,  114  Fed.  628, 

57:  475 

122.  Communication  sent  to  the  members 
of  an  organization  to  compel  delinquent 
debtors  to  pay  up,  showing  the  name  of  a 
debtor  on  the  delinquent  list,  are  libelous 
and  not  privileged,  where  the  object  is  not 
to  protect  members  from  trusting  such  debt- 
ors, but  merely  to  aid  them  in  coercing 
payment,  and  the  members  of  the  associa- 
tion are  not  interested  in  the  communica- 
tions in  any  other  way  than  to  make  their 
own  debtors  pay  up.  Muetz  v.  Tuteur,  77 
Wis.  236,  46  N.  W.  123,  9:  86 
Information  to  detectives. 

123.  Information  given  to  detectives  in 
regard  to  larceny,  and  a  statement  of  the 
suspicion  that  a  certain  person  is  the  thief, 
with  the  reason  for  such  suspicion,  are  priv- 
ileged. Shingleineyer  v.  Wright.  124  Mich. 
•2:50.  82  X.  W.  887.  50:  129 

4.  Judicial   Proceedings. 

For  JMlitorial  X'otes,  see  infra,  IV.  §  6. 

124.  Reports  made  by  police  and  detective 
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QflScers  to  their  superiors,  and  inscribed  in 
books  kept  for  that  purpose,  are  not  judicial 
proceedings,  and  no  privilege  protects  their 
publication;  nor  does  any  privilege  protect 
the  publication  of  the  opinions,  suspicions, 
or  deductions  of  such  officers,  otherwise  im- 
parted, whether  to  their  superiors  or  to 
other  persons.  Billet  v.  Times-Democrat 
Pub.  Co.  107  La.  751,  32  So.  17,  58:  62 

12o.  The  publication  of  libelous  matter  is 
not  privileged  merely  because  the  acts  upon 
which  the  charge  is  founded  are  to  become 
the  subject  of  legal  proceedings.  O&born  v. 
Leach,  135  N.  C.  628,  47  S.  E.  811,  66:  648 
Words  used  in,  generally. 
For  Editorial  Notes,  see  infra,  IV.  §  6. 

126.  A  party  to  an  action  is  protected 
against  all  inquiry  into  his  motives  in  ut- 
tering words  during  the  course  of  the  trial, 
concerning  the  opposite  party  or  his  wit- 
ness, that  are  relative  and  pertinent  to  the 
issue,  however  defamatory  they  may  be. 
Nissen  v.  Cramer,  104  X.  C.  574,  10  *S.  E. 
676,  6:  780 

127.  The  manager  of  a  corporation,  repre- 
senting it  on  a  trial,  has  the  same  privilege 
that  he  would  have  if  he  was  himself  a 
party,  in  respect  to  words  spoken  by  him  in 
the  course  of  the  proceedings.  Id. 

128.  Saying  "That's  a  lie,"  of  the  testi- 
mony of  a  witness  on  the  opposite  side,  is 
not  actionable  when  spoken  by  a  manager  of 
a  corporation  representing  it  on  the  trial, 
although  it  was  represented  also  by  attor- 
ney. Id. 
Words  used  by  witness. 

For  Editorial  Notes,  see  infra,  IV.  §  6. 

120.  A  witness  in  an  action  is  not  liable 
for  libel,  unless  it  is  shown  affirmatively 
that  her  statements  were  not  pertinent  to 
the  matter  in  progress,  and  were  spoken  ma- 
liciously and  with  a  view  to  defame  the  one 
claiming  to  be  injured  thereby.  Cooper  v. 
Phipps,  24  Or.  357,  33  Pac.  985,  22:  836 

130.  The  mere  fact  that  words  uttered  by 
a  witness  were  not  in  response  to  questions 
does  not  avoid  the  privilege,  if  they  were 
spoken  in  respect  to  pertinent  and  relevant 
matters.,  although  statements  officiously  vol- 
unteered might  be  evidence  of  express  mal- 
ice. Blakeslee  v.  Carroll,  64  Conn.  223.  29 
Atl.  473.  25:  106 

131.  Charges  that  one  who  had  offered  to 
complete  a  building  at  the  contract  price 
did  not  pay  for  materials  purchased,  and 
did  not  use  the  character  of  materials  called 
for  by  his  contracts,  are  responsive  to  in- 
quiries as  to  his  being  a  reliable  contractor, 
and  pertinent  to  an  inquiry  as  to  damages 
suffered  by  interference  with  the  construc- 
tion of  the  building,  which  was  alleged  to 
have  increased  its  cost,  so  as  to  be  privi- 
leged. Coolev  v.  Galvon,  109  Tenn.  1.  70  S. 
W.  607.  '  '  60:  139 

132.  Word>  ppoken  by  a  witness  in  a  ju- 
dicial proeeeding  concerning  a  stranger  to 
the  suit,  which  are  pertinent  to  the  issues 
involved,  ami  fairly  responsive  to  questions 
propounded  to  liini.  are  absolutely  privi- 
leged notwithstanding  actual  malice.         Id. 

133.  Testimonv  under  oath  before  a  com- 
L.R.A.  Dig.— 122. 


mittee  of  aldermen  investigating  charges 
against  the  city  board  of  public  works  is 
not  absolutely  privileged.  Blakeslee  v.  Car- 
roll, 64  Conn.  223,  29  Atl.  473,  25 :  106 

134.  A  citizen  is  privileged  in  going  before 
a  committee  of  aldermen  investigating 
charges  against  city  officials,  and  in  good 
faith  giving  such  information  as  he  may 
have  touching  the  matter  under  investiga- 
tion. Id. 

135.  Pertinent  and  relevant  testimony  of 
a  witness  before  a  committee  of  aldermen 
having  power  to  compel  testimony  is  within 
a  conditional  privilege  of  the  witness,  al- 
though the  committee  appointed  to  investi- 
gate certain  charges  against  the  board  of 
public  works  has  extended  the  scope  of  its 
investigation  to  other  charges  against  the 
board,  and  the  evidence  was  given  in  re- 
spect to  these.  Id. 
Words  used  in  pleading. 

Question  for  Jury  as  to,  see  Trial,  505. 

See  also  infra,  175. 

For  Editorial  Notes,  see  infra,  TV.  §  6. 

136.  No  action  for  libel  can  be  maintained 
for  any  defamatory  matter  contained  in  a 
pleading  in  a  court  of  civil  jurisdiction. 
Such  a  publication  is  absolutely  privileged. 
Runge  V.  Franklin,  72  Tex.  585,  10  S.  W. 
721,  3:  417 

137.  Defamatory  and  libelous  matter  in  a 
pleading  is  not  necessarily  privileged,  but 
the  protection  of  the  party  from  liability 
depends  on  the  good  faith  of  the  allegations. 
Randall  v.  Hamilton,  45  La.  Ann.  1184,  14 
So.  73,  22:  649 

138.  Where  it  appears  from  a  complaint 
in  an  action  for  libel  based  on  an  allega- 
tion in  a  pleading  iu  another  action,  that 
the  defamatory  allegation  was  wholly  gra- 
tuitous, irrelevant,  and  immaterial,  that  it 
was  well  known  by  defendant  to  be  false 
and  untrue,  and  that  it  was  published  with- 
out cause  or  justification  and  with  express 
malice, — it  is  not  privileged.  Sherwood  v. 
Powell,   61    Minn.    479,   63   N.   W.    1103. 

29:  1.53 

139.  An  attack  on  the  character  or  repu- 
tation of  the  plaintiff  in  an  answer  to  his 
suit  for  commissions  on  subscriptions  ob- 
tained by  him,  by  alleging  that  his  reputa- 
tion in  the  community  was  so  bad  that  he 
could  not  procure  subscriptions,  and  that 
many  persons  failed  to  subscribe  because  of 
his  connection  with  the  enterprise,  is  not 
privileged  because  contained  in  a  pleading, 
since  his  right  to  commissions  on  the  sub- 
scriptions, if  any,  that  he  actually  did  ob- 
tain, could  not  be  affected  by  the  alleged 
fact  of  his  bad  reputation.  Grant  v.  Havne, 
105  La.  304,  29  So.  708.  .54:*930 

140.  That  defamatory  matter  in  a  plead- 
ing refers  to  a  stranger  to  the  record  does 
not  deprive  it  of  its  absolute  privilege,  if  it 
is  pertinent  and  relative  to  the  issue.  Crock- 
ett V.  McLanalian.  109  Tenn.  317.  72  S.  W. 
950.  61:914 

141.  Naming  u  person  with  whom  plain- 
tiff has  coininitted  adultery,  in  a  cros>  bill 
ill  a  (livnrcf  jiiixt'eding  before  a  court  hav- 
ing jurisdiction  of  the  parties  and  subject- 
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matter,  is  absolutely  privileged.  Jones  v. 
Brownlee,  161  Mo.  258,  61  S.  W.  795,  53:  445 
Reports  of. 

142.  The  publication  of  the  pleadings  or 
other  contents  of  the  files  in  a  private  suit 
between  third  parties,  by  a  newspaper,  be- 
fore hearing  or  action  in  open  court,  is  not 
privileged.  Park  v.  Detroit  Free  Press  Co. 
72  Mich.  560.  40  N.  W.  731,  1:599 

143.  It  is  the  common  right  of  anyone  to 
publish  the  fact  that  a  judgment  has  been 
rendered  against  another,  substantially  as 
shown  by  the  record  of  the  court  in  which 
it  was  entered,  but  not  to  publish  in  con- 
nection therewith  a  declaration  in  the  form 
of  a  headline,  or  otherwise,  that  the  judg- 
ment debtor  was  embarrassed.  Haves  v. 
Press  Co.  127  Pa.  642,  18  Atl.  331,         '5:  643 

5.  About  Officials  or  Candidates. 

For  Editorial  Notes,  see  infra,  IV.  §  6. 

144.  Free  and  open  comment  and  criti- 
cism upon  the  acts  of  a  person,  which  are 
matters  of  public  concern,  are  privileged. 
Burt  V.  Advertiser  Newspaper  Co.  154  Mass. 
238,  28  N.  E.  1,  13:  97 

145.  The  privilege  of  discussion  as  to  the 
acts  of  public  persons  does  not  extend  to 
the  making  of  false  statements  of  fact.  Id. 

146.  The  privilege  of  criticizing  public 
officers  does  not  excuse  a  false  and  malicious 
defamation  of  a  public  officer  by  charging 
him  with  inducing  persons  to  sue  out  unnec- 
essary warrants  merely  to  increase  his  own 
fees.  Augusta  Evening  News  v.  Radford, 
91  Ga.  494,  17  S.  E.  612,  20:  533 
Candidates. 

147.  False  statements  concerning  a  candi- 
date for  office  are  not  included  within  the 
privilege  of  discussing  his  character  and  fit- 
ness. Smith  V.  Burrus,  106  Mo.  94,  16  S.  W. 
881,  13:  59 

148.  A  circular  addressed  to  voters,  stat- 
ing generally  and  unqualifiedly  that  a  can- 
didate for  re-election  to  the  legislator  has 
championed  measures  opposed  to  the  moral 
interests  of  the  community,  when  this  is 
stated  as  a  fact,  and  not  as  a  mere  opinion 
or  inference  drawn  from  any  specified  acts, 
is,  when  untrue,  libelous  per  se,  and  is  not 
privileged.  Eikhoflf  v.  Gilbert,  124  Mich.  353, 
83  X.  W.   110,  51:  451 

149.  Falsely  imputing  crime  to  a  candi- 
date for  office  is  not  privileged.  Upton  v. 
Hume,  24  Or.  420,  .33  Pac.  810.  21:  493 

150.  A  publication  by  a  newspaper  charg- 
iiifX  a  candidate  for  nomination  for  a  public 
Dliice  with  a  criminal  offense  is  in  no  way 
privileged,  but  is  made  at  the  risk  of  the 
publisher,  who,  to  escape  liability  for  libel, 
iiuist  prove  the  truth  of  the  charge  made. 
Star  Publishing  Co.  v.  Donahoe  (Del.)  58 
Atl.    513,  '  6.5:  980 

151.  To  publish  of  a  candidate  tor  Con- 
;.ncs-  a  false  and  nialiciou-  article  repre- 
-eiitiiig  liim  as  saying.  "J  don't  propose  to 
^•■0  into  debate  on  tlie  tariff  additions  on 
wDi-.].  (|uininc.  and  all  the  things,  because  I 
iiin't  liuilt  that  way.''  printing  tlic  -words 
;n  :i  !-nai-('  and  hald  imitatic'n  of  his  hand-  \ 
\vii*ing.  witli   rni^^pcUcd  wr.rd^.  and  an   itni- 


tation  of  his  genuine  signature  at  the  end, 
— is  libelous,  and  not  privileged.  Belknap 
V.  Ball,  83  Mich.  583,  47  N.  W.  674,     11:  72 

152.  A  letter  attacking  the  governor's  ap- 
pointment of  a  supervisor  of  elections  be- 
cause of  the  bad  character  of  the  appointee, 
and  intended  to  influence  the  addressee  to 
antagonize  the  governor's  re-election,  is  not 
privileged  against  a  claim  of  libel  on  the 
part  of  the  supervisor  by  the  fact  that  the 
addressee  is  chairman  of  the  state  central 
committee  of  a  political  party,  where  he 
has  no  more  authority  or  duty  to  secure  the 
removal  of  the  supervisor  than  the  writer 
has.  Coffin  v.  Brown,  94  Md.  190,  50  Atl. 
567,  55:732 

153.  The  privilege  of  criticizing  candidates 
for  office  does  not  extend  to  attacking  false- 
ly the  character  of  an  officer  appointed  by 
the  governor,  for  the  purpose  of  defeating 
the  latter's  re-election  to  office.  Id. 

154.  The  publication  of  charges  against  a 
candidate  for  the  office  of  judge  is  not  privi- 
leged when  the  charges  are  published  out- 
side the  judicial  district  for  which  the  judge 
is  to  be  elected.  State  v.  Hoskins,  109  Iowa, 
656,  80  N.  W.  1063,  47:223 

155.  Communications  made  by  a  resident 
of  a  town  in  response  to  inquiries  directed 
to  him  by  a  United  States  postoffice  inspect- 
or as  to  the  character  and  qualifications  of 
an  applicant  for  the  position  of  postmaster 
of  the  town  are  privileged,  if  made  in  good 
faith  and  from  an  honest  motive,  without 
malice.  Posnett  v.  Marble,  62  Vt.  481,  20 
Atl.  813,  11:  162 

f.  What   Constitutes   a   Publication. 

See  also  supra,  89,  165. 

For  Editorial  Notes,  see  infra,  IV.  §  1. 

156.  The  delivery  of  a  letter  of  recom- 
mendation for  a  former  employee  to  a  per- 
son, who,  by  his  authority,  requested  it,  is 
not  a  publishing  of  any  libel  contained  in 
it.  Kansas  City,  M.  &  B.  R.  Co.  v.  Delaney, 
102  Tenn.  289,  52  S.  W.  151,  45:  600 

157.  A  communication  from  a  husband  to 
his  wife,  not  in  the  presence  of  any  other 
person,  does  not  constitute  a  publication,  in 
the  meaning  of  the  law  of  slander.  Sesler  v. 
Montgomery,  78  Cal.  486,  21  Pac.  185. 

3:  653 

158.  A  libel  on  the  character  of  a  married 
woman  is  not  published  to  her  husband, 
where  it  is  contained  in  a  sealed  letter,  ad- 
dressed to  her,  by  the  fact  that  her  husband 
read  the  letter  with  her  after  she  opened  it, 
where  it  is  not  shown  that  the  libeler  knew 
that  the  husband  was  ever  in  the  habit  of 
opening  and  reading  her  letters.  Wilcox  v. 
Moon.  64  Vt.  450,  24  Atl.  244,  15:  760 
By  telegraph. 

159.  The  transmission  oy  sound  over  tele- 
graph wires  by  the  telegraph  operator  at  one 
place  to  an  operator  at  another,  of  a  libel- 
ous message  to  be  by  the  latter  reduced  to 
writing  and  delivered  to  the  person  referred 
to  therein,  is  a  publication  of  the  libel. 
Pctf-r^on  v.  Western  U.  Teleg.  Co.  72  Minn. 
41.  74  X.  W.  1022.  40:  661 
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160.  Transmission   of  a   libelous   message 
.  by  a  telegraph  company  may  constitute  a 

malicious  publication  when  the  message  is 
not  signed  by  any  responsible  person,  but 
purports  to  be  from  many  persons  not 
named,  and  there  is  no  reason  to  believe 
that  it  is  a  cipner  message,  but  ft  is  for- 
warded under  circumstances  showing  neg- 
ligence or  want  of  good  faith  in  the  opera- 
tor who  sends  it.  Id. 
By  dictation. 

161.  Dictation  of  a  libelous  letter  to  a 
private  and  confidential  stenographer  of  the 
writer  is  sufBcient  to  constitute  a  publica- 
tion of  the  libel,  without  disclosure  of  its 
contents  to  any  other  person  except  the  per- 
son to  whom  it  is  written,  where  the  ste- 
nographer copies  the  letter  and  it  is  ac- 
tually sent,  although  the  dictation  to  the 
stenographer  may  also  be  regarded  as  a 
slander.  Gambrill  v.  Schoolev,  93  Md.  48, 
48  Atl.  730,  '  52:  87 

g.  Slander  of  Title. 

Measure  of  Damages  for,  see  Damages,  294. 
Injunction  against,  see  Injunction,  35,  112, 

113,  428,  429. 
Pleading  as  to,  see  Pleading,  75. 
See  also  Patents,  34. 
For  Editorial  Notes,  see  infra,  IV.  §  4. 

162.  An  action  for  slander  of  title  cannot 
be  maintained  for  statements  causing  the 
breach  by  a  third  person  of  a  valid  contract 
to  purchase  plaintiflF's  property.  Burkett  v. 
Griffith,  90  Cal.  532,  27  Pac.  527,         13:  707 

163.  A  person  is  not  liable  for  statements 
in  disparagement  of  the  title  to  another's 
property  because  a  taird  person  has  been 
thereby  deterred  from  purchasing  it,  unless 
he  made  the  statements  to  the  latter,  or 
directed  or  authorized  their  communication 
to  him.  Id. 


III.  Actions;  Defenses, 
a.  In    General. 

Prejudicial  Statement  by  Court  in  Admit- 
ting Evidence,  see  Appeal  and  Error, 
1108. 

Effect  on  Action,  of  Dissolution  of  Plaintiff 
Ckirporations,  see  Corporations,  727,  728. 
/       Measure  of  Damages,  see  Damages,  III.  h. 

Punitive  Damages  for,  see  Damages,  31-39. 

Recovery  for  Mental  Suffering  Caused  by, 
see  Damages,  580. 

Mitigation  of  Damages,  see  Damages,  657, 
658. 

Aggravation  of  Damages,  see  Damages,  666, 
667. 

Evidence  of  Damages  bv,  see  Evidence,  1864- 
1869. 

Evidence  of  Defendant's  Financial  Standing, 
see  Evidence,  2105. 

Evidence  in   Mitigation,   see  Evidence,  2166. 

Allegation  of  Damage,  see  Pleading.  258- 
262. 

Instruction  a=  to  Damages,  see  Trial,  659. 


Jurisdiction  of  Equity  where  Injured  Person 
nas  no  Remedy  at  Law,  see  Equity,  37. 

Presumption  and  Burden  of  Proof,  see  Evi- 
dence, 350-356,  758-762. 

Evidence  on  Trial  for,  Generallv,  see  Evi- 
dence, 946-948,  1003,  1757,  2i05,  2164. 

Evidence  of  Other  Indebtedness  of  Person 
Libeled  as  a  "Deadbeat,"  see  Evidence, 
1961. 

Evidence  of  Libelous  Language  on  Other  Oc- 
casion, see  Evidence,  1956-1960. 

Proof  of  Request  for  Retraction,  see  Evi- 
dence, 1545. 

Opinion  Evidence  as  to,  see  Evidence,  1272, 
1273,  1288. 

Opinion  Evidence  to  Identify  Person  Libeled, 
see  Evidence,   1367.  ' 

Admissibility  of  Letter  Protesting  against 
Libelous  Duns,  see  Evidence,  934. 

Sufficiency  of  Proof  of  Libel,  see  Evidence, 
2343. 

Admissions  by  Pleading,  see  Pleading,  617a, 
617b. 

Complaint  in  Action  for,  see  Pleading,  II.  k. 

Amendment  of  Pleading,  see  Pleading,  130. 

Instructions  in  Action  for,  see  Trial,  659, 
805. 

Sufficiency  of  Verdict,  see  Trial,  897. 

Cross-Examination  of  Witnesess,  see  Wit- 
nesses,  124-126. 

For  Editorial  Notes,  see  infra,  TV.  §§  1,  9, 
13. 

164.  Newspaper  reporters  are  to  be  judged 
by  the  same  standard  as  other  persons,  in 
respect  to  the  care  to  be  observed  to  pre- 
vent mistakes  in  what  they  give  to  the  pub- 
lic. Park  V.  Detroit  Free  Press  Co.  72  Mich. 
560,  40  N.  W.  731,  1:599 

165.  A  newspaper  must  have  a  circula- 
tion outside  of  the  county  in  which  it  is 
published,  in  order  to  have  a  "general  cir- 
culation" within  the  meaning  of  the  Ne- 
braska statute  concerning  libel,  which  makes 
the  offense  greater  when  the  libel  is  pub- 
lished in  a  paper  having  a  general  circula- 
tion. Koen  V.  State,  35  Neb.  676,  53  N.  E. 
596,  17:  821 

166.  The  fact  that  the  business  of  a  per- 
son charged  with  the  publication  of  a  libel 
is  to  furnish  information  of  the  pecuniary 
condition  of  persons  whose  vocations  are 
such  as  to  be  likely  to  render  business  cred- 
it desirable  will  not  give  to  the  mere  state- 
ment by  him  of  what  purports  to  be  a  fact 
any  other  purpose  or  effect  than  it  express- 
es or  fairly  implies.  That  its  apparent  au- 
thenticity may  be  greater  is  immaterial. 
Woodruff  V.  Bradstreet  Co.  116  N.  Y.  217, 
22  N.  E.  354,  5:  555 

167.  Although  an  action  for  libel  or  slan- 
der may  be  maintained,  if  a  criminal  accu- 
sation was  made  with  no  bona  fide  intention 
of  prosecuting  it,  yet  an  action  brought  for 
malicious  prosecution  cannot  be  retained 
and  treated  as  one  for  libel  and  slander,  if 
the  defamatory  words  are  not  set  out  in  the 
complaint.     Cooper  v.  Armour,  42  Fed.  215. 

8:  47 

168.  When  an  alleged  libelous  pviblication 
consists  of  several  epithets,  defendant  may 
be  permitted   to  disclaim  any   intention   to 
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apply  certain  of  the  epithets  to  plaintiflf,  and 
to  justify  the  others.  Arnott  v.  Standard 
Asso.  57  Conn.  86,  17  Atl.  361,  3:  69 

169.  The  business  of  pretending  to  heal 
absent  patients  by  supernatural  powers 
without  medicine  or  surgery  is  fraudulent, 
and  not  protected  by  the  law  against  libel, 
although  many  persons  claim  to  have  been 
benefited  by  the  treatment.  Weltmer  v. 
Bishop,  171  Mo.  110,  71  S.  W.  167,  65:  584 
Necessity  of  proving  malice. 
Presumption    and   Burden    of    Proof    as    to 

Malice,  see  Evidence,  216,  350-356,  392. 
Evidence  as  to  Malice,  see  Evidence,  2098. 
Evidence    to    Kebut    Malice,    see    Evidence, 

1802-1805. 
Direction  of  Verdict,  see  Trial,  552. 
See  also  infra,  184. 

170.  In  prosecutions  for  libel,  it  is  not 
necessary  to  prove  express  malice,  where 
the  alleged  libelous  article  is  libelous 
per  se.  State  v.  Brady,  44  Kan.  435,  24  Pac. 
948,  9:  606 

b.  Who  may  Recover. 

See  also  supra,  22,  23. 

For  Editorial  Notes,  see  infra,  IV.  §§  1,  2, 
10. 

171.  A  mother  cannot  recover  damages  for 
a  libelous  publication  about  her  deceased 
adult  son.  Bradt  v.  New  Xonpariel  Co.  108 
Iowa.  449,  79  X.  W.  122,  45:681 

172.  The  slander  of  a  person  by  calling 
him  a  dangerous  character,  and  intimating 
that  he  is  guilty  of  arson,  does  not  give  to 
a  corporation  of  which  he  is  a  majority 
stockholder  and  an  officer  any  right  of  ac- 
tion for  slander  or  for  consequential  injuries 
resulting  to  its  business  from  the  slander, 
where  the  words  are  not  spoken  of  him  in 
direct  relation  to  the  business  of  the  com- 
pany, although  the  loss  of  public  confidence 
in  him  damages  the  business  of  the  corpora- 
tion. Brayton  v.  Cleveland  Special  Police 
Co.  63  Ohio  St.  83,  57  X.  E.  1085,        52:  525 

173.  One  member  of  a  board  of  commis- 
sioners may  maintain  an  action  for  a  libel- 
ous publication  charging  the  commissioners 
with  wasting  public  funds  by  favoritism  in 
letting  public  contracts,  and  he  is  not  pre- 
cluded therefrom  by  the  possibility  that  he 
may  have  voted  against  the  letting  of  the 
contract  where  the  entire  charge  is  false  and 
malicious.'  Wofford  v.  JNIeeks,  129  Ala. 
349,  30  So.  625,  55:214 

c.  Defenses;    Justification. 

As  to  Who  is  Liable,  see  supra,  I. 
Privilege  as  a  Defense,  see  supra,  II.  e. 
Burden  of  Proving  Truth,  see  Evidence,  384. 
Evidence   as  to,   see   Evidence,  2069-2071. 
Question  for  Jury  as  to,  see  Trial,  260,  261. 
Xonsuit  in  Action  for  Libel,  see  Trial,  533. 
For  Editorial  Notes,  see  infra.  IV.  §§  11,  12. 

174.  It  i?  no  excuse  or  defense  for  pub- 
lisliing  a  lilielous  notice  forbidding  credit 
to  a  woman  on  her  husband's  account,  that 
defendant  caused  it  to  lie  published  and  paid 
for    it    by    direction    of    the    husband,    who 


was   his    son.      Smith    v.    Smith,    73    Mich. 
445,  41  N.  W.  499,  3:  52 

175.  Probable  cause  for  making  defama- 
tory allegations  in  an  answer  to  a  cause  of 
action  does  not  exist  where  the  allegations 
are  such  as  could  not  constitute  a  defense 
if  true.  Grant  v.  Hayne,  105  La.  304,  29 
So.  708,  54:  930 

176.  The  existence  of  a  debt  will  not  de- 
feat a  recovery  for  placing  a  debtor's  name 
on  the  black  list,  on  the  ground  that  the 
publication  imported  a  general  habit  of  not 
paying  debts,  that  there  was  a  counterclaim 
which  justified  the  nonpayment,  or  that  the 
publication  was  malicious.  Weston  v.  Barni- 
coat,  175  Mass.  454,  56  N.  E.  619,       49:  612 

177.  Failure  to  give  the  notice  required 
by  statute  to  the  publisher  of  a  libel  for 
the  purpose  of  enabling  him  to  make  a  re- 
traction and  escape  liability  for  punitive 
damages  is  not  a  ground  for  dismissing  an 
action  for  actual  damages,  since  such  dam- 
ages might  be  recovered  notwithstanding 
the  absence  of  notice.  Osborn  v.  Leach,  135 
X.  C.  628,  47  S.  E.  811,  66:  648 

178.  The  author  of  an  article  which  states 
that  he  is  informed  that  a  person  has  com- 
mitted crimes  and  disgraceful  and  degrading 
acts  cannot  shelter  himself  by  showing  that 
he  only  said  what  he  had  heard.  Brewer  v. 
Chase,  121  Mich.  526,  80  N.  W.  575,    46:  397 

179.  A  publication  charging  that  every- 
one who  knows  a  certain  man  believes  that 
he  can  be  induced  to  commit  any  crime  in 
politics  that  will  pay  him  cannot  be  justified 
by  proof  of  acts  committed  after  it  is  made. 
Coffin  v.  Brown,  94  Md.  190,  50  Atl.  567, 

55:  732 

180.  A  publication  that  a  person  has  no 
moral  character  whatever  is  not  justified 
by  the  fact  that  he  has  received  goods  for 
sale  on  commission  and  has  returned  nei- 
ther goods  nor  price.  Id. 

181.  The  maxim  Volenti  non  fit  injuria 
applies  to  alleged  slanderous  statements 
made  in  the  presence  of  an  officer,  where 
the  subject  of  the  statement  elicited  it,  and 
sent  for  the  officer  for  the  express  purpose 
of  having  the  statements  repeated  in  his 
presence.  Shinglemeyer  v.  Wright,  124 
]\lich.  230,  82  X.  W.  887,  50:  129 
Lack  of  consent  or  knowledge. 

182.  Lack  of  consent  or  knowledge  of  a 
libelous  publication  in  a  newspaper  does 
not  necessarily  relieve  the  proprietor  or 
manager  from  criminal  responsibility,  under 
Or.  Code,  §  1749,  creating  such  liability  for 
publishing  false  and  scandalous  matter, 
"with  intent  to  injure  or  defame."  State  v. 
Mason,  26  Or.  273,  38  Pac.  130,  26:  779 
Jest. 

183.  One  assailing  the  reputation  or  busi- 
ness of  another  in  a  public  newspaper  can- 
not justify  it  on  the  ground  that  it  was  a 
mere  jest,  unless  it  is  perfectly  manifest 
from  the  language  employed  that  it  could 
in  no  respect  be  regarded  as  an  attack  upon 
the  reputation  or  business  of  the  person  to 
whom  it  related.  Triggs  v.  Sun  Printing  & 
Pub.  Asso.  179  X.  Y.  144,  71  N.  E.  739, 

66:  612 
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Absence  of  malice. 

184.  Absence  of  malice  is  not  a  complete 
defense  against  a  demand  for  damages  by 
one  who  uselessly  charges  another  with  hav- 
ing failed  in  a  duty  or  with  having  trans- 
gressed the  law  in  a  manner  in  which  he, 
as  defendant  in  a  suit,  cannot  be  held  to 
have  been  particularly  concerned.  Grant  v. 
Hayne,  105  La.  304,  29  So.  708,  54:  930 
Mistake. 

185.  A  mercantile  agency  is  not  liable  for 
sending  out  by  mistake  information  con- 
cerning a  merchant  variant  from  that  re- 
ceived by  it,  if  it  exercises  reasonable  care 
and  prudence  in  the  matter.  Douglass  v. 
Daisley,  52  C.  C.  A.  324,  114  Fed.  628, 

57 :  475 

186.  It  is  not  a  legal  excuse  that  defama- 
tory matter  was  published  accidentally  or 
inadvertently,  or  with  good  motives,  and 
with  an  honest  belief  in  its  truth.  Moore 
v.  Francis.  121  X.  Y.  199,  23  N.  E.  1127, 

8:  214 
Belief  in  truth. 
See  also  supra,   186. 

187.  A  belief  in  the  truth  of  the  charge 
is  not  a  defense  in  a  criminal  prosecution 
for  libel,  where  the  publication  is  not 
shielded  by  any  privilege.  State  v.  Hos- 
kins,  109  Iowa,  656,  80  N.  W.  1063,    47:  223 

188.  Reasonable  cause  to  believe  a  libelous 
charge  is  no  defense  for  its  publication.  Burt 
V.  Advertiser  Newspaper  Co.  154  Mass.  238, 
28  N.  E.  1,  13:  97 

189.  Mere  belief  in  the  truth  of  the  pub- 
lication is  not  necessarily  enough  to  con- 
stitute ''good  faith,"  on  the  part  of  the  pub- 
lisher; there  must  have  been  an  absence  of 
negligence,  as  well  as  improper  motives,  in 
making  the  publication.  It  must  have  been 
honestly  made  in  the  belief  of  its  truth  and 
upon  reasonable  grounds  for  this  belief, 
after  the  exercise  of  such  means  to  verify 
its  truth  as  would  be  taken  by  a  man  of 
ordinary  prudence  under  the  circumstances. 
Allen  v.  Pioneer  Press  Co.  40  Minn.  117,  41 
N.  W.  936,  3:  532 

190.  The  fact  that  a  defamatory  publica- 
tion was  copied  from  another  newspaper, 
in  the  honest  belief  that  it  was  true,  is  not 
a  justification,  although  it  may  go  in  mitiga- 
tion of  damages.  Upton  v.  Hume,  24  Or. 
420,  33  Pae.  810,  21 :  493 
Mutual  libelous  publications. 

See  also  supra,  90,  91. 

For  Editorial  Notes,  see  infra,  IV.  §  12. 

191.  The  publication  of  a  libel  is  not  jus- 
tified by  the  prior  publication  of  an  inde- 
pendent libel  against  accused  by  the  one 
who  is  attacked  in  the  later  one.  Patton  v. 
Cruce,  72  Ark.  421,  81  S.  W.  380.        65:  937 

192.  The  interchange  of  opprobrious  epi- 
thets and  mutual  vituperation  and  abuse 
will  justify  a  verdict  for  defendant  in  an 
action  for  slander,  although  slanderous 
words  are  proved.  Goldberg  v.  Dobbertine, 
46  La.  Ann.  1303,  16  So.  192,  28:  721 

193.  That  two  persons  had  been  engaged 
in  the  publication  of  a  series  of  libelous 
articles  against  each  other  may  be  taken 
into  consideration  in  assessing  the  damages 


in  a  suit  by  one,  based  on  the  publications 
of  the  other.  Patton  v.  Cruce,  72  Ark.  421, 
81   S.  W.  380,  65:  937 


IV.  Editorial   Notes. 
a.  In  general;    what  actionable. 

§  I.  Generally. 

The  law  of  privacy.     31 :  283. 

License  of  press;   restriction.    9:  621.* 

Libel   laws   as   infringement   of   freedom   of 

press.    32:  831. 
Common-law   rights   of    author    of    libelous 

work.     51:  360. 
What  constitutes.     9:  621;*  13:419.* 
Publication,  what  constitutes.     13:  419.* 
Malice   as  an   element;    inference   and   pre- 
sumption of;   tendency  to 
injure.      2:  129;*    6:  363.* 
Tendency    of    slander    to    injure,    sufficient. 

2:  131.* 
Words  actionable  per  se.     9:  621.* 
Words  imputing  a  criminal  act.    9:  623.* 
Charge  of  mere  purpose  to  commit  a  crime. 

13:  135.* 
Charging  solicitation  to  crime.     25:  435. 
Charging  bastardy.     1:  599.* 
Words    imputing    corruption    and    dishonor. 

9:  624.* 

Words  tending  to  bring  one  into  disgrace, 

ridicule,  or  contempt.     9: 

623.* 

Words  imputing  want  of  chastity.  9:  624.* 

§  2.  By  expressions  or  comments  without 

misstating  facts. 
Rules  and  principles.     28:  667. 
Illustrative  cases.     28:  669. 
In  general.    28:  669. 
Criticisms   of  writings.     28:  670. 
Art  criticism.    28:  672. 
As  to   officers   and   candidates.   28:  672. 
As  to  clergymen.    28:  674. 
As  to  other  public  or  professional  men. 

28:  674. 
See  also  infra,  IV.  §  3. 
§  3.  Imputing  incompetency  to  physicians. 
Imputing  general  incompetency.   26:  325. 
Charging   fault   in   particular   case.   26:  326. 
The  physician  must  be  licensed.  26:  327. 
§  4.  Concerning  property. 
Statements  concerning  property.     16:  243. 
By  filing  lien.     16:  625. 
Slander  of  title.     13:  707. 

To  personal  property.     13:  707. 
Slander  of  quality  of  goods  or  property. 

13:  707. 
Charging  infringement.     13:  707. 
Malice  as  an  element  of  cause  of  action. 

13:  708. 
Necessity   of   proving   special   damages. 
13:  708. 
Right  of  corporation  to  maintain  an  action 
for  libel  affecting  its  prop- 
erty.     52:  526. 
§  5.  Injury  in  business  or  professional  re- 
lations. 
See  also  supra,  IV.  §§  2,  3. 
Injury  to  business  or  professional  standing. 
8:  103;*  9:  621.* 
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Imputing  insolvency  or  want  of  credit.  5: 
643.* 

Words  affecting  reputation  of  tradesmen 
and  business  men.  9:  622.* 

Blacklisting  dealer.    49:  612. 

Right  of  corporation  to  maintain  an  action 
for  libel  affecting  its  busi- 
ness.    52:  526. 

Libel  of  innkeeper.     5:  643.* 

§  6.  Privilege. 

Privileged  communications,  generally.  2: 
131;*  3:  417;*  6:  363.* 

Criticism  of  public  person.  6:  680;*  8:  193;* 
13:  97.* 

As  to  statements  of  mercantile  agencies. 
2:  405.* 

Publication  in  discharge  of  public  or  private 
duty.    4:  280.* 

Pertinent  and  material  matter  written  or 
spoken  in  judicial  proceed- 
ings.   3:417.* 

Libel  by  defamatory  words  in  pleading.  22: 
649. 
Other  papers  connected  with  pleadings. 
22:  650. 

Privilege  of  witness  as  to  defamatory  testi- 
mony.    22:836. 
English  cases.     22:  837. 
Affidavits  and  depositions.    22:  837. 

b.  Responsibility   for   libel   or   slander   by 

another. 

§  7.  Generally. 

Criminal  liability  for  agent's  act  in.  41: 
653. 

Liability  of  officers  of  a  corporation  for  its 
libelous  publications.  28: 
427. 

§  8.  Of  newspaper  proprietor  for  libel  pub- 
lished without  his  knowledge  or  con- 
sent. 

Generally.    26:779. 

Liability  for  exemplary  damages.     26:  780. 

Criminal  liability.     26:  780. 

Liability  for  contempt.     26:  781. 

Liability  of  member  of  corporation.  26:  781. 

Liability  of  partner.     26:  781. 

Liability  for  mistakes.     26:  781. 

Rule  in  case  the  article  is  true.     26:  781. 

§  9.  Of  husband  and  wife  for  wife's  libel 
and  slander. 

The   common-law  doctrine.     30:  521. 

Effect   of   state  legislation.     30:  522. 

The  question  of  the  husband's  presence  and 
coercion.     30:  526. 

Joinder  of  parties  and  actions.     30:  527. 

Necessity  of  service  upon  wife.     30:  529. 

Effect   of  death  pending  action.     30:  529. 

Husband  and  wife  as  witnesses.     30:  529, 

Damages  and  evidence  in  mitigation.  30: 
529. 

Effect  of  a  judgment  in  such  cases.  30:  530. 

Action  on  bail  bond  in  such  cases.     30:  .530. 

c.  Actions;  defenses;   excuses;   justification. 

§  10.  Generally. 

As  to  Action  for  Libel  or  Slander  by  Wife, 
see  supra.  IV.  §  P. 

Copying  articles  from  other  papers.  3:  6^;" 
5 :  645.' 


Liability  of  insane  person  for  libel  or  slan- 
der.    26:  154. 

Actions  for  libel  or  slander  of  a  corporation. 
52:  525. 
Civil  actions.     52:  525. 
Criminal  actions.    52:  529. 

§11.  Truth  as  a  defense. 

Generally.     21 :  502. 

Effect  of  motives  and  reasons.     21:  503. 

Effect  of  pardon  or  discharge.     21:  503. 

Justification  as  to  the  whole  of  the  charge. 
21:  504. 

Justifying  as  to  the  imputation.  21:  506. 

Justification  by  giving  the  particulars.  21: 
507. 

Justification  as  to  the  identity  of  the  of- 
fense charged.    21:  508. 

Criminal  prosecutions  for  libel.     21 :  509. 

Pleading  and  proving  the  truth,  generally. 
21:  511. 

State,  constitutional,  and  statutory  provi- 
sions.   21:  512. 

§12.  Mutual  vituperation  or  defamation  as 
affecting  remedy. 

Libel.     28:  721. 

Slander.     28:  724. 

Time  and  connection   of  charges.     28:  724. 
In  libel  cases.    28:  724. 
In  slander  casBS.    28:  725. 

§13.  Pleading;  evidence;  trial;  damages. 

Office  of  innuendo.     5:  643.* 

Right  to  plead  inconsistent  defenses  in  ac- 
tions for.     48:201. 

Effect  of  admission  to  change  burden  of 
proof  and  right  to  open 
and  close  in  action  for 
libel.     61:  538,  547,  556. 

Province  of  jury.     5:  645.* 

Inadequacy  of  damages  as  ground  for  set- 
ting aside  verdict.    47:  42. 

Damages  for  libel  or  slander  by  wife.  30: 
529. 
Evidence  in  mitigation.     30:  529. 

d.  Criminal  responsibility. 

§14.  Generally. 

Criminal  action  for  libel  or  slander  of  cor- 
poration.   52:  529. 

Criminal  liability  for  agent's  act.     41:  653. 

Criminal  liability  of  newspaper  proprietor 
for  libel  published  without 
his  knowledge  or  consent. 
26:  780. 

Truth  as  a  defense  in  criminal  prosecution 
for  libel.    21 :  509. 

Cruel  and  unusual  punishment  for.  35:  573. 


LIBERAL  CONSTRUCTION. 

Of  Statute,  see  Statutes,  II.  b. 


LIBERTY. 

(uiaranty  of  Right  to,  see  Constitutional 
Law,  II.  b. 

Of  Speech,  Press  or  Worship,  see  Constitu- 
tional Law.  IT.  d:   Privacv.  2.  3. 
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Editorial  Notes. 

Constitutional  freedom  of  speech  and  of  the 
press.     32:  829. 


LIBRARY. 

As  Bailee,  see  Bailment,  2. 

Consideration  of  Note  Given  for,  see  Bills 

and  Notes,  34. 
Gift  for,  see  Charities,  23,  63,  101. 
Gift  to  Town  for,  see  Towns,  13. 
Impairing  Obligation  of  Contract  in  Gift  to, 

see  Constitutional  Law,   1134. 
Of  University,  see  Colleges,  6. 
Consideration   for  Promise  to   Give   Money 

for,  see  Contracts  49. 
Subscription  for,  see  Contracts,  797. 
Condemnation  of  Property  for,  see  Eminent 

Domain,  83,  84. 
Creation  of  City  Indebtedness  for,  see  Mu- 
nicipal Corporations,  330. 
Tax    for,   see   Municipal  Corporations,   361, 

567,  569. 
Delegation  of  Power  to  Fix  Amount  of  Tax 

for,  see  Constitutional  Law,  208. 
Exemption   from   Taxation,   see  Taxes,  267. 


LICENSE. 

I.  From  Private  Persons. 

a.  In  Genera!. 

b.  Revocation. 

II.  From  Public;  Of  Right  to  Do  Business. 

a.  In   General 

b.  Power  as  to,  Generally. 

c.  On  What  Business. 

d.  Uniformity     and     Equality;     Dis- 

crimination. 

e.  Reasonableness ;  Amount. 

1.  In  General. 

2.  Instances  of  Amount. 
III.  Editorial  Notes. 


I.  From   Private   Persons, 
a.  In  General. 

To  Commit  Assault,  see  Assault  and  Bat- 
tery, 17. 

By  Parol,  under  Statute  of  Frauds,  see  Con- 
tracts,   176^   177. 

In  Ditch  under  Oral  Agreement,  see  Con- 
tracts, 249. 

Of  Cotenant  to  Take  Ore,  see  Cotenancy,  16. 

In  Burial  Lot.  see  Ejectment.  26. 

To  Trespass,  see  Fisheries,  28. 

As  to  Fixtures,  see  Fixtures,  22,  23. 

To  Use  Streets,  see  Highways,  29. 

To  Enter  Hotel,  see  Innkeepers,  32. 

To  Revive  Lease,  see  Landlord  and  Tenant. 
117. 

To  Use  Mines,  see  ^Iine>,  37. 

For  Patent,  see  Patents.  IV.  c. 

Across   Railroad   Track,   see   Easements,   32. 


License  to  Use  Railway  Track,  see  Rail- 
roads, II.  d,  2. 

To  Cut  Timber,  see  Timber,  1-4. 

As  Estoppel,  see  Estoppel,  149. 

Licensee  of  Tenant,  Landlord's  Liability  for 
Injury  to,  see  Landlord  and  Tenant, 
132-134. 

As  Distinguished  from  Lease,  see  Landlord 
and  Tenant,  5. 

Licensee  Distinguished  from  Servant,  see 
Master  and  Servant,  16. 

Distinction  Between  License  and  Agency, 
see  Principal  and  Agent,  3. 

Replevin  by  Licensee,  see  Replevin,   12. 

Trespass  against  Licensee,  see  Trespass,  7, 
11,  12. 

Prescriptive  Rights  of  Licensee,  see  Waters, 
521-524. 

Negligence  as  to  Licensees,  see  Negligence,  I. 
c,  2;  Railroads,  II.  d,  2. 

Injury  to  Licensee  by  Electricity,  see  Elec- 
tricity,  54-57. 

Contributory  ISegligence  of  Licensee,  see 
Railroads,   II.  e,    1. 

For  Editorial  Notes,  see  infra,  HI.  §  1. 

1.  A  license  creates  no  interest  in  land. 
It  is  founded  on  personal  confidence,  and  is 
not  assignable,  and  its  continuance  depends 
on  the  will  of  the  party  giving  it,  and  it  is 
revocable,  unless  the  license  is  executed  un- 
der such  circumstances  as  would  authorize 
the  interference  of  equity  to  prevent  fraud. 
Curtis  v.  La  Grande  Hydraulic  Water  Co. 
20  Or.  34,  23  Pac.  808,  25  Pac.  37*8,      10:  484 

2.  A  license  or  consent  cannot  be  extended 
by  inference  as  a  consent  to  enter  proper- 
ty not  spoken  of  or  referred  to  in  the  con- 
versation in  which  the  license  was  given. 
Omaha  &  G.  Smelting  &  R.  Co.  v.  Tabor, 
13  Colo.  41,  21  Pac.  925,  5:  236 
Right  to  modify. 

3.  The  point  of  diversion  of  water  by  a 
licensee,  and  the  place  on  the  land  where 
the  license  was  to  be  exercised,  having  been 
fixed  with  the  consent  of  the  licensor  by 
building  a  dam  and  laying  pipes  and  di- 
verting the  water,  the  place  of  exercising  the 
license  cannot  be  changed.  Curtis  v.  La 
Grande  Hydraulic  Water  Co.  20  Or.  34,  23 
Pac.  808,  25  Pac.  378,  10:  484 
License  or  easement. 

See  also  supra,  1. 

For  Editorial  Notes,  see  infra.  III.  §  1. 

4.  Unless  the  evidence  be  clearly  to  the 
contrary,  a  court  will  presume  that  a  parol 
agreement  to  impress  real  property  with,  a 
servitude  was  made  with  a  knowledge  of  the 
provisions  of  the  statute  of  frauds,  and  was 
therefore  intended  as  a  license  only,  and  not 
as  an  easement.  Howes  v.  Barmon,  11 
Idaho,  64,  81  Pac.  48,  69:  568 

5.  A  license  is  a  personal  privilege  to  do 
certain  acts  upon  the  lands  of  another, 
but  creates  no  estate  therein,  is  revocable 
at  will,  and  may  rest  in  parol;  while  an 
easement  is  an  estate  in  real  property,  and 
its  (jrant  falls  within  the  statute  of  frauds. 

Id. 

6.  A  license,  revocable  by  the  licensor, 
and  not  an  easement,  is  created  by  oral  per- 
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mission  to  use  a  stairway  on  the  outside 
of  a  building  to  reach  the  second  story  of 
an  adjoining  building,  in  consideration  that 
those  to  whom  such  permission  is  given  will 
allow  the  owner  of  the  stairway  to  erect  a 
porch  at  the  back  end  of  his  building,  on  a 
strip  of  vacant  land  owned  by  the  other 
parties.  Id. 

7.  The  right  to  enter  and  take  away  ap- 
ples growing  or  to  be  grown  in  an  orchard 
on  a  farm,  if  merely  a  parol  license,  is  revoc- 
able at  pleasure;  and  a  conveyance  of  the 
farm  without  reference  thereto  will  effect  a 
revocation,  but,  if  not  a  parol  license,  it 
requires  a  grant,  duly  placed  upon  record, 
in  order  to  be  valid  as  against  one  purchas- 
ing in  reliance  upon  the  recording  act.  Tay- 
lor V.  Millard,  118  N.  Y.  244,  23  N.  E.  376, 

6:  667 

8.  The  privilege  to  discharge  water  from 
ore  washers  into  a  stream,  giving  without 
words  of  grant  by  a  lower  proprietor  to  an 
iron  company,  as  long  as  it  ''may  wish  to 
iiin  or  have  run"  said  washers,  with  an 
agreement  to  accept  a  certain  sum  as  the 
full  amount  of  damages  by  sucu  waters,— 
is  a  license,  not  an  easement,  and  does  not 
extend  to  the  grantees  of  such  iron  company. 
Xunnellv  v.  Southern  Iron  Co.  94  Tenn.  397, 
29   S.   AV.   301,  28:  421 

b.  Revocation. 

To  Enter  Hotel,  see  Innkeepers.  32. 

To  Cut  Standing  Timber,  see  Timber,  2,  3. 

For  Editorial  Notes,  see   infra,  III.   §  2. 

Right  to  revoke. 

See  also  supra,   1,  5-7. 

For  Editorial  Notes,  see  infra,  III.   §  2. 

9.  A  license  coupled  with  an  interest  is 
irrevocable.  Chicago  &  I.  Coal  R.  Co.  v. 
Hall.  135  Ind.  91,  34  N.  E.  704,         23:  231 

10.  A  telegraph  company  which  has  exe- 
cuted a  written  license  to  construct  its 
line  along  a  railroad  right  of  way,  by  the 
expenditure  of  money  in  the  construction 
of  the  line  has  acquired  an  interest  in  the 
realty,  so  that  the  license  has  become  non- 
revocable.  Western  U.  Teleg.  Co.  v.  Pennsvl- 
vania  Co.  64  C.  C.  A.  285.  129  Fed.  849.  ' 

(i8 :  968 

11.  A  parol  license  from  one  lot  owner 
in  a  town  to  another  to  pass  a  tile  drain 
under  the  former's  lot  for  the  purpose  of 
draining  the  lot  of  the  latter  is  revocable 
at  the  pleasure  of  such  licensor.  Pifer  v. 
Brown.  43  W.  Va.  412,  27  S.  E.  399.  49:  497 

12.  Ill  case  of  a  drain  maintained  across 
land  by  mere  parol  license  of  the  owner  of 
tlif  land,  ho  may  revoke  tlie  license  and  pro- 
(■(•<'(1  tu  use  liis  land  as  thoTigh  the  drain 
were  not  ihcrc.  without  giving  notice  to  the 
iiciiMT.  WiKoii  V.  St.  Faul.  :S\.  &  M.  E.  Co. 
41    Minn.   :)(i,   i-J.  N.  W.  OOO.  4:  :i7S 

l.'i.  The  assent  of  tlio  lowei'  jiropiictor  to 
'he  '■oii-ti'ui-t  i<in  of  a  ilitt-li  on  lii-  land  to 
connrct  with  aiintlici-  (.n  the  land  vi  tlie 
iippci-  iiiii|ii-iciiii-.  tnr  ilic  ]iiir|Ki-i-  of  ciii'iy- 
;:il;  nil  ;  he  ilrainaL;r  oi  a  natiii-al  ^walc  liav- 
jiii:  tin    -aiiic  L'l'iicial  (-(lui^c.  i-  in  tlu    nature 


of  a  license,  which,  having  been  accepted, 
and  the  rights  conferred,  assumed  and  ex- 
ercised, cannot  be  set  aside  or  disregard- 
ed. Vannest  v.  Fleming,  79  Iowa,  638,  44 
N.  W.  906.  8:  277 

14.  Where  a  dam  has  been  built  and 
pipes  laid  by  a  licensee,  with  consent  of 
the  licensor,  for  the  diversion  of  water, 
the  license  is  irrevocable  so  long  as  the 
dam  and  pipes  remain  for  the  purposes  for 
which  they  were  constructed.  Curtis  v.  La 
Grande  Hydraulic  Water  Co.  20  Or.  34,  23 
Pac.  808,  25  Pac.  378,  10:  484 

15.  The  revocation  of  a  parol  license  to 
construct  a  dam  and  ditch  on  the  land  of  the 
licensor  is  not  prevented  by  the  fact  that 
large  expenditures  have  been  made  on  the 
faith  of  it,  or  that  it  was  given  with  knowl- 
edge that  such  expenditures  would  be  made. 
Hicks  Brothers  v.  Swift  Creek  Mill  Co.  133 
Ala.  411,  31  So.  947,  57:  720 

16.  Passive  acquiescence  on  the  part  of  the 
owners  of  land  in  the  expenditure  of  a  con- 
siderable sum  of  money  for  the  construction 
of  an  irrigating  ditch  across  their  property 
does  not  e«top  their  grantee,  who  purchases 
the  land  with  knowledge  of  the  existence 
of  the  ditch,  from  destroying  the  ditch  with- 
in the  period  of  limitations,  since  the  right 
to  maintain  it  is  a  mere  license,  revocable  at 
pleasure.  Ewing  v.  Rhea,  37  Or.  583,  62 
Pac.  790,  52:  140 

17.  A  permission  or  license,  express  or 
implied,  to  use  the  property  of  another  in  a 
particular  manner  or  for  a  particular  pur- 
pose, on  the  faith  of  which  one  has  expended 
money,  is  an  executive  or  irrevocable  license, 
which  cannot  be  revoked,  where  the  latter 
cannot  be  restored  to  his  original  position. 
Pierce  v.  Cleland,  131  Pa.  189,  19  Atl.  352, 

7:  752 

18.  An  irrevocable  license  to  the  use  of  a 
driveway  exists  where  expenses  has  been 
incurred  in  erecting  and  maintaining  gates 
upon  the  faith  of  an  agreement  for  a  per- 
petual easement,  and  for  more  than  thirty 
vears  the  use  has  been  acquiesced  in.  Now- 
lin  V.  Whipple,  120  Ind.  596,  22  N.  E.  669, 

6:  159 

19.  A  siding  or  switch  constructed  by  a 
railroad  company  from  its  road  to  a  manu- 
factory, at  the  expense  and  over  the  land 
of  the  latter,  solely  for  its  benefit,  and  for 
the  sole  purpose  of  affording  it  facilities 
for  receiving  and  shipping  freight,  and  un- 
der a  written  agreement  silent  as  to  the 
length  of  time  it  is  to  remain,  may  not  be 
maintained  by  the  railroad  company  against 
the  objection  of  the  owner  of  the  manufac- 
tory: tlio  agreement,  so  far  as  the  right  of 
the  railroad  company  is  concerned,  being 
moroly  a  license,  revocable  at  the  option  of 
the  licensor  or  his  grantee.  Rodefer  v. 
Pittsburg.  0.  V.  &  C.  R.  Co.  72  Ohio  St.  272. 
74  N.  E.  183,  70:  844 

20.  To  allow  one  to  revoke  a  license  when 
it  was  given  to  influence  tlie  conduct  of 
anotlicr  and  cause  liini  to  make  lartre  in- 
votiueuts.  would  operate  as  a  fraud,  and 
warrant  llie  interference  of  e(]iiitv  to  pre- 
vent it.  under  the  doctrine  of  eqtiitable  es- 
topj)el.      (urtis    v.    La     (Grande     Hydraulic 
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Water  Co.  20  Or.  34.  23  Pac.  808,  25  Pac. 
378,  10:484 

21.  A  parol  license  by  a  canal  company 
to  erect  a  bridge  can  be  revoked  after  many 
years'  use  of  the  bridge,  when  it  is  desired 
to  clear  out  and  enlarge  the  canal.  Bass 
V.  Roanoke  Nav.  &  W.  P.  Co.  Ill  N.  C.  439, 
16  S.  E.  402,  19 :  247 

22.  A  mere  implied  license,  no  matter  how 
long  enjoyed,  to  transact  a  business  on  rail- 
road cars  for  which  no  consideration  has 
been  paid,  is  revocable  at  any  time;  and 
such  revocation  results  from  notice  not  to 
prosecute  the  business  in  the  future.  Fluker 
V.  Georgia  R.  &  Bkg.  Co.  81  Ga.  461.  8  S.  E. 
529,  2 :  843 

23.  The  fact  that  the  plaintiffs  will  suf- 
fer no  substantial  injury  if  the  wall  erected 
on  their  land  under  a  parol  license  remains 
as  it  is,  while  the  defendants  will  suffer 
heavy  loss  if  the  wall  is  removed  and  they 
are  thus  compelled  to  take  out  the  timbers 
of  a  structure  inserted  therein,  and  erect  a 
new  wall  on  their  own  land  to  support  their 
building, — cannot  give  them  a  right  to  the 
plaintiff's  property  if  they  have  no  legal  in- 
terest therein.  Hodgkins  v.  Farrington,  150 
Mass.  19,  22  X.  E.  73,  5:  209 

24.  If  defendants  do  not,  when  requested, 
remove  their  superstructure  and  timbers 
erected  by  license  on  plaintiff's  land,  the 
plaintiffs  have  the  right  to  do  this  or  have 
it  done,  even  if  serious  injury  thereby  re- 
sults to  the  defendants.  Id. 

25.  One  who  persists  in  using  the  license 
after  notice  of  its  termination  may  be  pre- 
vented from  so  doing  by  such  force,  not  ex- 
tending to  life  or  limb,  as  may  be  necessary 
to  effectuate  his  expulsion  from  the  prem- 
ises. Fluker  v.  Georgia  R.  &  Bkg.  Co.  81 
Ga.  461,  8  S.  E.  529,  2:  843 
What  operates  as  revocation. 

26.  A  conveyance  of  land  upon  which  a 
third  person  has  been  given  a  parol  license 
to  construct  a  ditch  operates  as  a  revocation 
of  the  license.  Hicks  Brothers  &  Swift 
Creek  Mill  Co.  133  Ala.  411.  31  So.  947. 

57 :  720 

27.  A  parol  agreement  which,  although  for 
a  consideration,  is  only  a  license  to  use 
water  from  a  spring,  is  revoked  by  a  deed 
from  the  owner  granting  to  another  per- 
son the  right  to  draw  such  an  amount  of 
water  from  the  spring  as  will  in  fact  ex- 
haust it.  Eckerson  v.  Crippen.  110  X.  Y. 
585,   18  X.   E.   44.3,  1 :  487 

28.  A  parol  license  to  do  certain  acts  on 
land  is  revocable,  not  only  at  the  will  of  the 
owner  of  the  property  on  which  it  is  to  be 
exercised,  but  also  by  his  death,  by  aliena- 
tion or  demise  of  the  land  by  him,  and  by 
whatever  would  deprive  the  original  owner 
of  the  right  to  do  the  acts  in  question,  or 
give  pern:ission  to  others  to  do  them.  Hodg- 
kins V.  Farrington.  150  Mass.  19.  22  X.  E. 
T.S.  5:209 
Effect  of  revocation. 

Exemplary  Damages   for  Attempt  to  Enjoy 
Licen^e  after  Kevocation,  see  Damages, 


Trespass   for  Entering  Land  after  Revoca- 
tion, see  Trespass,  12. 
For  Editorial  Notes,  see  infra,  III.  §  2. 

29.  That  which  a  licensee  has  already 
done  does  not  become  unlawful  by  the  revo- 
cation of  the  license,  if  it  be  an  act  done  on 
the  premises  of  the  licensor, — as,  if  he  has 
erected  a  structure  thereon;  but  he  loses 
his  right  to  continue  to  maintain  it.  Hodg- 
kins V.  Farrington,  150  Mass.  19,  22  N.  E. 
73,  5:209 

30.  Where  defendants'  grantor,  by  oral 
agreement  with  plaintiffs'  grantor  and  by 
his  permission,  built  up  a  garden  wall  which 
stood  principally  on  the  lands  of  plaintiffs' 
grantor  and  a  part  of  which  was  wholly  on 
such  land,  and  extended  his  building  by  let- 
ting his  timbers  into  the  wall  as  thus  built 
up,  the  erection  of  the  superstructure  on  the 
wall  and  insertion  of  the  timbers  therein 
were  not  unlawful  when  constructed;  but 
the  defendants  lose  the  right  to  cpntinue 
them  when  the  plaintiffs'  land  becomes  the 
property  of  another,  who  requests  their  re- 
moval. Id. 

31.  Upon  the  revocation  of  a  license  un- 
der Avhich  the  owner  of  a  lot  had  built  up 
a  garden  wall,  the  greater  part  of  the  width 
of  which  stood  on  an  adjoining  lot,  and  had 
inserted  the  timbers  of  his  building  therein, 
the  owners  of  the  adjoining  lot  are  entitled 
to  a  decree  authorizing  them,  at  their  own 
expense  (the  structures  not  being  unlawful 
until  after  the  revocation  of  the  license), 
to  remove  the  wall  so  far  as  it  stands  upon 
their  land,  and  also  the  timbers  so  far  as 
they  project  over  their  land,  and  to  an  in- 
junction forbidding  the  jwner  of  the  build- 
ing from  interfering  with  them  in  so  doing, 
unless  within  a  brief  time,  to  be  named  in 
the  decree,  the  latter  shall  himself  remove 
the  wall  and  timbers.  Id. 


II.  From  Public;  Of  Right  to  Do  Business, 
a.  In  General. 

Of  Social  Club,  see  Clubs,  1. 

State  License  for  Vessels,  see  Commerce, 
25-26a. 

For  Awning,  see  Highways,  72-76. 

For  Obstruction  of  Street,  see  Highways, 
258,  259. 

To  Use  Well  in  Citv  Street,  see  Highways, 
61. 

As  to  Trading  Stamps,  see  Lottery,  20. 

For  Marriage,  see  ^larriage,  9,  13. 

To  Lay  Street  Car  Track,  see  Street  Rail- 
ways, 15. 

Recovery  Back  of  License  Fee  Paid,  see  As- 
sumpsit, 62,  64. 

License  Laws  a^  Affecting  Interstate  Com- 
merce, see  Commerce,  IV. 

Delegation  of  Power  as  to.  see  Constitution- 
al Law.  201,  207:  ^Municipal  Corpora- 
tions, OS. 

Due  Process  as  to.  see  Constitutional  Law, 
II.  b,  4. 

Police  Power  as  to.  see  Constitutional  Law, 
IL  c.  4. 
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Validity  of  Contract  by  Unlicensed  Person, 
see  Contracts,  388-394,  and  also  infra, 
III.  §  4. 

Invalid  Contract  of  Unlicensed  Foreign  Cor- 
poration, 856-860. 

Court's  Power  to  Review  Matters  as  to,  see 
Courts,  I.  c,  2,  e. 

Presumption  as  to  Proper  Refusal  of,  see 
Evidence,  602. 

Interest  on  Unpaid  License  Fees,  see  Inter- 
est, 6. 

Partial  Invalidity  of  Ordinance  Imposing 
Occupation  Tax,  see  Municipal  Corpora- 
tions, 115. 

As  to  Taxes  Generally,  see  Taxes. 

Exemption  of  Market  from  Taxation,  see 
Taxes,  322. 

Prescriptive  Rights  of  Licensee  to  Use 
Waters  of  Pond,  see  Waters,  65. 

See  also  Taxes,  238. 

For  Editorial  Notes,  see  infra.  III.  §§  3,  4. 

32.  A  tax  is  not  imposed  specifically  on 
property,  but  on  the  business  of  selling, 
when  it  is  imposed  on  dealers  in  merchan- 
dise, and  graduated  according  to  the  amount 
of  their  annual  sales.  Knisely  v.  Cotterel, 
196  Pa.  614,  46  Atl.  861,  50:  86 

33.  Mere  taxation  of  an  unlawful  busi- 
ness does  not  legalize  it.  Palmer  v.  State, 
88  Tenn.  553,  13  S.  W.  233,  8:  280 

34.  The  special  assistant  of  the  depart- 
ment of  agriculture  has  no  power  to  bind 
the  board  in  the  matter  of  granting  licenses 
by  any  representations  he  can  make.  Port 
Roval  Min.  Co.  v.  Hagood,  30  S.  C.  519,  9 
S.   E.  686,  3:  841 

35.  The  police  power,  and  not  the  taxing 
power,  is  exercised  in  licensing  the  use  of 
vehicles  on  the  streets.  Tomlinson  v.  In- 
dianapolis, 144  Ind.  142,  43  X.  E.  9,    36:  413 

36.  The  purpose  of  a  privilege  or  occupa- 
tion tax  imposed  on  insurance  companies 
to  raise  a  fund  for  the  benefit  of  tire  com- 
panies is  public,  although  tlie  money  is  paid 
to  a  fire  department  association  which  ad- 
ministers the  fund.  Phoenix  Assur.  Co.  v. 
Montgomorv  Fire  Department.  117  Ala.  631, 
23  So.  843,'  42:  468 

37.  A  provision  giving  an  option  to  pay 
the  sura  of  $2  in  discharge  of  all  obligation 
for  taxes  on  sales  of  oysters,  which  is  mere- 
ly in  lieu  of  the  tax  imposed  on  siich  sales 
to  be  paid  weekly,  does  not — at  least  as 
to  one  who  does  not  avail  himself  of  the 
privilege — make  the  tax  a  license  instead 
of  a  property  tax.  Com.  v.  Brown,  91  Va. 
762,  21  S.  E.  358,  28:  110 

38.  Prohibition  of  an  act  by  an  otherwise 
valid  ordinance  is  not  made  invalid  by  the 
fact  that  it  may  be  removed  in  a  particular 
case  by  a  license  from  the  city  officers  or  a 
less  numerous  body  than  the  one  which  en- 
acts tlie  prohil)ition.  Com.  v.  Davis,  162 
Mass.  510,  39  X.  E.  11.T.  26:  712 
For  purpose  of  revenue. 

Review   liy  Court   of  Council's   Action   as   to, 

.-ee  Cdiiii-.   IS."), 
See    al-o    iiifi'a,    (IS.    T-'i.    7tl    S-2.    '.U,    W.    100, 
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nance imposing  a  tax  on  certain  occupations 
and  businesses  is  to  raise  revenue,  the  mon- 
ey exacted  is  a  tax;  but  if  regulation  is  the 
end  and  object  in  view,  the  money  results 
from  an  exercise  of  the  police  power,  and 
IS  license  money.  State  ex  rel.  Auburn 
School  Dist.  V.  Boyd,  63  Neb.  829,  89  N.  W. 
417,  58:  108 

40.  A  tax  upon  occupations  or  employ- 
ments, whether  for  revenue  or  as  an  exac- 
tion for  the  privilege  of  pursuing  a  calling, 
may  be  imposed  and  collected  in  the  form 
of  a  license  fee.  Banta  v.  Chicago,  172  III. 
204,  50  N.  E.  233,  40:  611 

41.  Either  regulation  or  revenue  may  be 
the  purpose  of  a  license  tax  imposed  on  the 
occupation  of  a  broKer  and  other  trades  or 
occupations  mentioned  in  111.  Const.  1870, 
art.  9,  §  1,  and  it  is  not  material  to  deter- 
mine which  may  be  the  purpose  of  the  li- 
cense. Id. 

42.  The  power  to  tax,  and  not  the  power 
to  license,  is  exercised  by  an  ordinance  im- 
posing a  tax  on  certain  occupations  or  busi- 
nesses, where  it  contains  no  element  of  reg- 
ulation, and  shows  on  its  face  that  the  sole 
purpose  in  adopting  it  is  to  raise  revenue, 
although  the  right  to  engage  in  the  busi- 
ness or  calling  taxed  is  made  to  depend  on 
paying  the  tax  and  obtaining  a  license. 
State  ex  rel.  Auburn  School  Dist.  v.  Boyd, 
63  Neb.  829,  89  N.  W.  417,  58:  108 

43.  An  exercise  of  the  power  of  taxation 
for  the  sole  purpose  of  revenue  or  undue  re- 
straint or  prohibition  of  a  business  will  not 
be  saved  from  the  constitutional  restrictions 
that  apply  to  it  as  the  imposition  of  a  tax, 
by  its  designation  in  the  statute  as  a  "li- 
cense fee."  State  ex  rel.  Wyatt  v.  Ash- 
brook,  154  Mo.  375,  55  S.  W.  627,        48:  265 

44.  The  raising  of  revenue  by  license  tax 
is  authorized  by  1  Ballinger's  (Wash.)  Ann. 
Codes  &  Stat.  subd.  33,  §  739,  authorizing  li- 
censes "for  any  lawful  purpose," — espe- 
cially when  considered  with  other  statutory 
provisions  which  expressly  authorize  cities 
of  some  classes  to  issue  licenses  for  pur- 
poses of  revenue  as  well  as  of  regulation  of 
business.  Fleetwood  v.  Read,  21  Wash.  547, 
58  Pac.  665,  47:  205 

45.  The  setting  apart  of  four  fifths  of  a 
tax  imposed  upon  bicycles  as  a  fund  for  the 
purpose  of  constructing  and  maintaining 
bicycle  paths  shows  that  it  was  primarily 
designed  as  a  means  of  raising  revenue,  and 
the  burden  imposed  must  be  treated  as  a 
tax.  and  not  as  a  license.  Ellis  v.  Frazier, 
38  Or.  462,  63  Pac.  642,  53:  454 
On  nonresidents. 

On  Attorney  Residing  Outside  City  Limits, 

see  Attorneys.  37. 
See   also  infra.   117,  118. 

46.  Power  to  impose  license  taxes  upon 
persons  whose  ordinary  vocations  are  pur- 
sued within  the  corporate  limits,  although 
residing  beyond  those  limits,  the  same  as 
upon  residents,  may  be  conferred  by  the  leg- 
islature upon  numicipal  corporations,  Pe- 
tersburg V.  Cocke,  94  Va.  244.  26  S.  E.  576. 

36:  432 

47.  A  nonresident  of  a  citv  mav  be  law- 
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fully  compelled  to  pay  a  license  for  driving 
a  market  wagon  upon  its  streets,  when  no 
discrimination  is  made  against  him  on  ac- 
count of  his  nonresidence.  Tomlinson  v. 
Indianapolis,  144  Ind.  142,  43  X.  E.  9.  36:  413 

48.  A  sale  of  fresh  meat  to  a  hotel  keeper 
within  a  district  within  which  a  license  was 
required  was  made  where  a  dealer  outside  of 
such  district  on  a  telephonic  message  to 
bring  some  meat  of  a  certain  description 
brought  the  meat  in  his  wagon  and  deliv- 
ered it  in  that  district,  since  the  title  did 
not  pass  and  the  goods  were  not  ascertained 
until  they  were  received  by  the  purchaser. 
State  v.  Wernwag,  116  N.  C.  1061,  21  S.  E. 
683,  28:  297 
Double  taxation. 

As  to  Double  Taxation  Generally,  see  Taxes, 
72-75;    155-159,   172,   175,  533. 

49.  Invalid  double  taxation  is  efifected  by 
imposing  a  license  tax  for  the  benefit  of  the 
highway  fund  upon  vehicles  for  which  an 
ad  valorem  tax  has  already  been  paid  equal 
to  that  assessed  upon  other  personal  prop- 
erty in  the  city.  Chicago  v.  Collins,  175  111. 
445,  51  N.  E.  907,  49:  408 

50.  The  imposition  of  a  license  tax  upon 
vehicles  used  upon  the  streets  of  a  city, 
which  is  to  be  expended  in  maintaining  such 
streets,  is  not  an  unconstitutional  double 
taxation,  although  the  vehicles  are  subject 
to  general  state  and  municipal  taxes  the 
same  aS'  other  property.  Ft.  Smith  v. 
Scruggs,  70  Ark.  549,  69  S.  W.  679,  58:  921 
Revocation. 

Vested  Right  against,  see  Constitutional 
Law,  154. 

Due  Process  in,  see  Constitutional  Law.  865. 

Of  License  to  Maintain  Awning,  see  High- 
ways, 72-76. 

License  to  Use  Stall  in  IMarket.  see  Mar- 
kets, 20-22. 

Of  Right  to  Use  Batture,  see  Municipal 
Corporations,  235. 

Physician's  License,  see  Physicians  and  Sur- 
geons, 10. 

To  Maintain  Telegraph  Line  in  Street,  see 
Telegraphs',  1. 

51.  The  power  to  revoke  licenses  in  his 
discretion,  conferred  on  the  mayor  by  the 
common  council  of  a  city,  is  not  unreason- 
able or  oppressive,  though  exercised  with- 
out his  giving  notice  to  the  licensee.  Child 
V.  Bemus,  17  R.  I.  230,  21  Atl.  539,        12:  57 

52.  Licensing  a  person  to  keep  a  private 
meat-market  for  several  years  does  not  com- 
pel the  city  to  continue  granting  such  a 
license,  or  to  prohibit  keeping  a  market 
within  the  district  where  it  is  situated. 
Newson  v.  Galveston.  76  Tex.  559,  13  S.  W. 
368,  7 :  797 
Liability  for  violation. 

53.  One  using  vehicles  on  a  city  street 
without  having  procured  a  license,  as  re- 
quired by  a  city  ordinance,  cannot  escape 
the  penalty  therefor  on  the  ground  that  the 
ordinance  illegally  required  payment  of  the 
tax  in  gold,  silver,  or  United  States  cur- 
rency, if  he  had  made  no  tender  of  any- 
thing in  payment  of  it.  Ft.  Smith  v. 
Scruggs.  70  Ark.  549.  69  S.  W.  679,  58:  921 


54.  A  violation  of  a  statute  against  en- 
gaging, without  a  license,  in  the  temporary 
or  transient  sale  of  goods,  is  not  excused 
by  advice  of  a  state  officer  to  the  effect  that 
the  law  did  not  apply  to  the  person  who  is 
charged  with  its  violation,  and  who  was 
not  misled  as  to  the  facts,  but  only  as  to 
the  law.  State  v.  Foster,  22  R.  I.  163,  46 
Atl.  833,  50:  339 
How  collected. 

Due  Process  in  Seizure  for  Payment  of,  see 
Constitutional  Law,  903. 

Requiring  Deposit  to  Secure,  see  Constitu- 
tional Law,  759. 

By  Means  of  Fine  and  Imprisonment,  see 
Imprisonment,  3. 

Injunction  against  Collecting  Tax,  see  In- 
junction, 350,  355. 

Abatement  of  Action  to  Enjoin  Collection, 
see  Abatement  and  Revival,  31. 

Against  Street  Railway  by  Enforcing  Pen- 
alty, see  Municipal  Corporations,  56. 

55.  AJi  occupation  tax  may  be  collected 
by  ordinary  suit,  if  so  provided  in  the  ordi- 
nance imposing  it.  Western  L^.  Teleg.  Co. 
V.  Freemont,  39  Neb.  692,  43  Neb.  499,  58 
N.  W.  415,  26:  698 

b.  Power  as  to,  Generally. 

Due  Process  in  Imposing  Privilege  Tax,  see 
Constitutional  Law,  659. 

To  Insurance  Company,  Procured  by  Fraud, 
Bank's  Liability,  see  Banks,  286. 

Making  Fire  Department  Association  Recip- 
"ient  of  License  tax,  see  Fire  Depart- 
ment, 4. 

See  also  infra,  IL  c. 

For  Editorial  Notes,  see  infra,  III.  §§  3,  5. 

56.  Authority  given  to  a  municipal  cor- 
poration to  regulate  includes  authority  to 
license  as  a  means  of  regulation  when  it 
cannot  be  otherwise  accomplished.  People 
V.  Schneider,  139  Mich.  673,  103  N.  W.  172, 

69:  345 

57.  A  city  cannot  levy  an  occupation  tax 
on  persons  not  similarly  taxed  by  the  state 
under  Tex.  Const,  art.  8,  §  1,  providing  that 
such  taxes  by  any  county,  city  or  town 
"shall  not  exceed  one  half  of  the  tax  levied 
by  the  state  for  the  same  period  on  such 
profession  or  business."  Hoefling  v.  San 
Antonio,  85  Tex.  228,  20  S.  W.  85,       16:  608 

58.  The  municipality  of  Jacksonville, 
Florida,  has  no  power  to  select  the  subjects 
of  occupational  taxes  for  raising  revenue, 
but  is  limited  to  the  occupations  named  in 
its  charter  or  the  revenue  laws  of  the  state. 
Jacksonville  v.  Le^with.  26  Fla.  163,  7  S-. 
88.  9:  69 

59.  A  license  tax  upon  persons  and  cor- 
porations, imposed  by  the  legislature,  of 
which  a  portion  of  the  proceeds  is  given  to 
the  county,  doe.s  not  violate  Mont.  Const, 
art.  12.  §  4,  prohibiting  the  legislature  from 
levying  taxes  in  any  county,  city,  or  town, 
for  county,  town,  or  municipal  purposes, 
since  it  is  not  clear  that  a  license  tax  is 
within  the  intent  of  this  constitutional  pro- 
vision. State  v.  Camp  Sin;?.  18  Mont.  128, 
44  Pac.  516.  /^  32:  fi3r, 
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60.  Constitutional  authority  to  make  and 
enforce  all  such  police,  sanitary,  and  other 
regulations  as  are  not  in  conflict  with  gen- 
eral laws  does  not  justify  a  municipality 
in  prohibiting  the  maintenance  of  a  public 
laundry  in  any  except  two  designated  blocks 
of  the  town  without  a  license,  to  be  granted 
only  on  obtaining  the  written  consent  of 
the  owners  of  a  majority  of  the  real  estate 
in  the  block,  where  the  business  is  to  be 
conducted  and  in  the  four  surrounding 
blocks..  Ex  parte  Sing  Lee,  96  Cal.  354, 
31  Pac.  245,  24:  195 

61.  A  city  ordinance  requiring  an  appli- 
cant for  a  license  to  sell  milk  within  the 
city  to  consent  that  the  dairy  herd  from 
which  he  obtains  his  milk  be  inspected  by 
the  commissioner  of  health  of  the  city,  al- 
though such  herd  is  kept  outside  the  city 
limits,  is  authorized  by  Minn.  Gen.  Laws 
1895,  chap.  203,  authorizing  the  city  coun- 
cil of  any  city  to  provide  by  ordinance  for 
the  inspection  of  milk  and  dairy  herds  kept 
for  the  production  of  milk  within  the  city 
limits,  and  to  issue  licenses  for  the  sale  of 
milk  within  such  limits.  State  v.  Nelson, 
66  Minn.  166,  68  N.  W.  1066,  34:  318 

62.  A  municipal  corporation  cannot  enter 
into  a  contract  to  permit  the  erection  in  its 
streets  of  poles  to  carry  electric-light  wires 
which  will  deprive  it  of  the  power  to  exact 
a  license  fee  to  cover  the  expense  of  the 
police  supervision  of  the  poles  and  wires. 
Ft.  Smith  V.  Hunt,  72  Ark.  556,  82  S.  W. 
163,  .    66:  238 

c.  On  What  Business. 

To  Practice  Law,  see  Attorneys,  I.  c. 

For  Maintenance  of  Billboard,  see  Municipal 
Corporations,  158. 

To  Manage  Dental  Office,  see  Constitutional 
Law,  1033. 

For  Maintenance  of  Ferry,  see  Ferry.  , 

On  Right  to  Take  Shell  Fish,  see  Fisheries, 
36. 

Hackmen's  License,  see  Hacks,  1. 

For  Making  Public  Address  in  Street,  see 
Municipal  Corporations,  146. 

For  Use  of  Street  by  Electric  Light  Com- 
pany, see  Municipal  Corporations,   133. 

Foreign  Insurance  Company,  see  Insurance, 
39,  42-44,  49,  51-53;  Mandamus.  43,  44. 

By  Insurance  Agent,  see  Insurance,  102. 

Sale  of  Liquor,  see  Intoxicating  Liquors. 
IL;  V.  §§  3,  4. 

For  Use  of  Stall  in  Market,  see  Markets^ 
20-22. 

For  Sale  of  Patent  Rights,  see  Patents,  19. 

For  Practice  of  Medicine,  see  Physicians 
and  Surgeons.  I. 

For  Prize  Fight,  see  Evidence.  1028. 

Of  School   Teacher,   see   Schools,  38.   39.   58. 

For  Keeping  Horses  in  Stable,  see  Stable. 

On  Interstate  Railway,  see  Taxes,  232. 

Of   Warehousemen,    see   Warehousemen.    .3b. 

Construction  of  Statute  as  to  Licensing 
Warehouseman,  see  Statutp>.  476. 

For  Wharfage  Purposes,  see  Water-^.  107. 
108. 

Due  Process  of  Law  as  to  Liconx'  of  Plumb- 
ing Firm,   -ee  Constitutional  Law.  078. 


Complaint    for   Carrying   Baggage   without, 

see  Indictment,  etc.,  75. 
Title  of  Statute  as  to  Oyster  Packers,  see 

Statutes,  180. 
Validity     of     Statute     as     to     Department 

Stores,   see  Statutes,  60. 
For  Editorial  Notes,  see  infra,  III.   §   3. 

63.  A  municipal  corporation  may  exact 
a  license  fee  for  the  privilege  of  maintain- 
ing in.  the  highway  poles  to  carry  electric 
wires  if  the  fee  is  no  more  than  is  neces- 
sary to  cover  the  expense  of  issuing  the  li- 
cense, and  expense  of  police  supervision  of 
the  poles  and  wires.  Ft.  Smith  v.  Hunt, 
72  Ark.  556,  82  S.  W.  163,  66:  238 

64.  An  ordinance  requiring  a  license  fee 
to  be  paid  as  a  condition  of  buying  claims 
is  unconstitutional  in  case  of  a  person  who 
buys,  merely  as  an  investment,  a  few  claims 
against  a  city,  which  are  admitted  to  be 
just  and  due,  but  which  are  not  paid  be- 
cause of  the  lack  of  funds.  Bitzer  v. 
Thompson,  105  Ky.  514,  49  S.  W.  199, 

44:  141 
City  waterworks. 

65.  A  city  is  not  liable  for  a  privilege 
tax  on  its  waterworks,  under  the  Tennes- 
see revenue  act  of  1887,  where  the  works 
are  corporate  property  provided  for  fur- 
nishing water  to  extinguish  fires  and 
sprinkle  the  streets  and  to  supply  its  citi- 
zens, either  as  a  gratuity  or  for  a  compen- 
sation. Smith  v.  Nashville,  88  Tenn.  464, 
12  S.  W.  924,  7 :  469 

66.  The  liability  of  a  city  for  a  privilege 
tax  on  its  waterworks,  on  the  ground  of 
furnishing  persons  and  corporations  out- 
side the  corporate  limits,  cannot  be  deter- 
mined in  a  suit  to  recover  money  paid  un- 
der protest  for  a  privilege  tax  assessed 
under  the  Tennessee  revenue  act  of  1887,  for 
exercising  the  privilege  of  running  a  water 
company  within  its  own  limits,  where  there 
was  no  assessment  for  doing  business  else- 
where than  in  the  city,  and  it  does  not  ap- 
pear that  parties  receiving  the  water  out- 
side of  the  city  were  in  any  city,  town,  or 
taxing  district,  or,  if  in  any  of  these,  what 
was  the  number  of  inhabitants  therein,  as 
the  amount  of  the  tax  depends  on  such  pop- 
ulation. Id. 
Theatrical  exhibitions. 

67.  Under  the  Pennsylvania  act  of  April 
16,  1845  (P.  L.  533),  providing  for  licenses 
for  theatrical  exhibitions,  etc.,  a  license 
must  be  had  for  the  exhibition  of  an  opera. 
Bell  use  of  Com.  v.  Mahn,  121  Pa.  225,  15 
Atl.  523.  1 :  364 
Employment  agencies. 

Partial  Invalidity  of  Statute  as  to,  see  Stat- 
utes.   99. 

68.  A  license  fee  for  the  purpose  of  rais- 
ing revenue  may  be  laid  on  employment 
agencies  in  the  absence  of  a  consstitutional 
prohibition  thereof.  Price  v.  People,  193  111. 
114.  61  X.  E.  844,  55:  588 
Money  lenders. 

tilt.  The  business  of  lending  money  on 
houseliold  or  kitchen  furniture  and  wearing 
apparel  is  a  useful  and  legitimate  one, 
which  cannot  be  subjected  to  a  prohibitory 
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license  tax  under  a  charter  provision  that 
the  city  shall  have  authority  to  levy  and 
collect  a  license  tax  upon  all  persons  exer- 
cising any  profession,  trade,  or  calling  in 
the  city,  and  to  make  all  suitable  laws  and 
regulations  necessary  and  proper  to  enforce 
payment  of  the  tax,  and  to  prescribe  suit- 
able penalties  for  a  violation  thereof;  and 
the  fact  that  some  money  lenders  practise 
usury  does  not  render  the  business  injurious 
per  se.  Morton  v.  Macon,  111  Ga.  162,  36  S. 
E.  627,  50:  485 

Photographer. 

70.  A  photographer  is  not  "engaged  in  a 
mechanical  pursuit,"  within  the  meaning  of 
the  Louisiana  Constitution,  exempting  those 
engaged  in  such  pursuits  from  a  license  tax; 
but  he  is  an  artist,  practising  an  occupation 
in  which  the  mind  is  chiefly  concerned,  the 
hands  and  body  being  less  so.  New  Orleans 
v.  Robira,  42  La.  Ann.  1098,  8  So.  402. 

11:  141 
Brokers. 
See  also  supra,  41. 

71.  A  state  law  requiring  the  registration 
of,  and  the  payment  of  a  tax  by,  every 
individual  or  firm  or  agent  engaged  in  the 
business  of  buying  or  selling  futures,  ap- 
plies to  the  agent  of  a  firm  located  in  an- 
other state,  who  merely  solicits  orders 
within  the  state  imposing  the  tax,  which 
are  filled  by  his  principals,  after  which  he 
delivers  the  profits  to  or  collects  the  losses 
from  the  customer,  and  never  himself  com- 
pletes a  purchase  or  sale.  Alexander  v. 
State,  86  Ga.  246,  12  S.  E.  408,  10:  859 

72.  A  city  ordinance  empowering  the  city 
council  "to  license  and  tax  all  exchange, 
loan,  and  brokers'  offices,  agencies  of  insur- 
ance offices  .  .  .  within  the  city,"  gives 
the  power  to  compel  each  agent  to  pay  the 
tax  for  each  company  represented  by  him. 
Simrall  v.  Covington,*  90  Ky.  444,  14*8.  W. 
369.  9:556 

73.  A  license  tax  on  brokers  extends  to  a 
member  of  a  stock  exchange  who  buys  and 
sells  stocks,  bonds,  or  securities  on  the  floor 
ot  the  exchange  in  his  own  name,  and 
makes  or  receives  delivery  and  payment  in 
the  execution  of  orders  for  his  customers. 
Banta  v.  Chicago,  172  111.  204,  50  X.  E.  233, 

40:  611 

74.  "Goods,  wares,  and  merchandise"  for 
the  sale  or  negotiation  of  which  a  broker 
is  required  to  pay  a  license  tax,  includes 
shares  in  the  capital  stock  of  incorporated 
companies  and  other  securities  which  are 
the  subject  of  common  barter  and  sale  and 
which  are  given  visible  and  palpable  form 
by  means  of  certificates,  bonds,  or  other 
evidences  of  indebtedness.  Id. 
Peddlers  generally;  transient  dealers. 
Amount  of  License,  see  infra,  156-161. 
Interstate  Business  of.  see  Commerce,  IV.  c. 
Police  Power  as  to,  see  Constitutional  Law. 

1024. 
Judicial  Question  as  to.  see  Courts,  173. 
Who  are  Peddlers  for  License  Purposes,  see 

Pe<ldlers,  3-13. 
Title  of  Statute  as  to.  >ep  Statutes.  181. 
For  Editorial  Notes,  see  infra.  111.  ^  3. 

75.  The  object  of  Neb.  Comp.  Stat.   1901, 


chap.  77,  art.  1,  §§  152-154,  imposing  a 
license  tax  on  peddlers,  and  prescribing  a 
penalty  for  peddling  without  a  license,  but 
containing  no  provision  for  police  inspec- 
tion or  supervision,  is  the  raising  of  revenue, 
and  its  enactment  is  an  exercise  of  the  tax- 
ing power,  and  not  of  the  police  power 
Rosenbloom  v.  State,  64  Neb.  342,  89  N.  W. 
1053,  57:  922 

76.  A  license  law,  the  main  purpose  of 
which  is  the  regulation  of  the  business  of 
temporary  and  transient  dealers,  is  not  un- 
constitutional because  it  is  made  to  some 
extent  a  means  of  revenue.  State  v.  Foster 
22  R.  I.  163,  46  Atl.  833,  50:  339 

77.  One  engaged  in  selling  goods  tem- 
porarily or  transiently  at  any  place  is  an 
itinerant  vender  within  the  meaning  of  R. 
I.  Gen.  Laws,  chap.  163,  as  amended  by  Pub. 
Laws,  chap.  326,  requiring  a  license  for  such 
temporary  or  transient  business,  notwith- 
standing the  fact  that  he  is  carrying  on  an 
established  and  permanent  business  else- 
where in  the  state.  Id. 

78.  A  city  has  power  to  pass  an  ordinance 
requiring  a  license  to  hawk  and  peddle 
therein  under  Burns's  (Ind.)  Rev.  Stat.  1894, 
§  3541,  empowering  cities  to  "restrain" 
hawking  and  peddling.  South  Bend  v.  Mar- 
tin, 142  Ind.  31,  41  N.  E.  315,  29:  531 

79.  An  ordinance  requiring  itinerant  mer- 
chants to  pay  a  license  fee  is  not  limited 
to  peddlers,  but  applies  to  a  merchant  who 
takes  his  stock  of  goods  from  city  to  city 
doing  business  for  a  few  weeks  only  in 
each  place.  Carrollton  v.  Bazzette,  159  111. 
284,  42  N.  E.  837,  31:  522 

80.  A  merchant  who  pays  a  mercantile 
license  tax  in  the  city  where  his  place  of 
business  is,  is  ■not,  for  that  reason,  re- 
lieved from  the  operation  of  an  ordinance 
of  another  municipality  in  the  same  state, 
requiring  licenses  for  all  persons  who  sell 
goods  on  the  streets  or  solicit  orders  from 
house  to  house.  Brownback  v.  North  Wales, 
194  Pa.  609,  45  Atl.  660,  49:  446 

81.  Off'ering  to  sell  his  sample  at  one 
house,  followed  by  a  sale  and  delivery  of  it 
at  the  next  one,  will  not  bring  an  agent 
employed  in  soliciting  orders  for  his  princi- 
pal in  another  state  within  the  provisions 
of  a  state  statute  imposing  a  license  tax 
upon  persons  who  shall  "deal  in  the  sell- 
ing" of  goods,  wares,  or  merchandise.  Re 
Hou.ston.  47  Fed.  539,  14:719 
Milk  peddlers. 

Ordinance   for  Inspection    of   Milk,  see   Mu- 
nicipal  Corporations,   225. 
See  also  supra,  61,  147. 

82.  Municipal  authority  to  license  and 
regulate  a  business,  such  as  the  sale  of  milk, 
as  a  sanitary  measure,  must  be  exercised 
as  a  means  of  regulation  only,  and  not  as  a 
means  of  producinij  revenue.  Littlefield  v. 
State,  42  Neb.  223," 60  N.  W.  724,       28:  .188 

83.  An  ordinance  requiring  tbo  payment 
of  a  license  fee  by  milk  vendors  to  pi'.y  the 
salary  and  expenses  of  the  mi^k  inspector 
does  not  violate  the  statute  forliidding  tiic 
nuinicipality  to  impose  any  tax,  fine,  or  pen- 
alty  on   persons   selling  their   own    farm   or 
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domestic  products  in   the  city.     Norfolk  v. 
Flynn.  101  Va.  473,  44  S.  E.  717,  62:  771 

Second  hand  dealers;   pawnbrokers. 

Police  Power  as  to,  see  Constitutional  Law, 

1026. 
See  also  infra,  145,  146,  152. 

84.  A  merchant  may  be  compelled  to  pay 
a  license  tax  for  the  sale  of  secondhand 
goods,  although  he  pays  another  for  the 
business  of  selling  general  merchandise. 
Rosenbaum  v.  Newbern,  118  N.  C.  83,  24 
S.  E.  1,  32:  123 

85.  An  ordinance  requiring  pawnbrokers 
to  take  out  licenses  is  not  authorized  by  a 
statute  empowering  city  councils  to  make 
by-laws  and  ordinances  not  inconsistent 
with  the  laws  of  the  state  and  necessary 
to  carry  out  the  objects  of  the  corporation. 
Shuman  v.  Fort  Wayne,  127  Ind.  109,  26 
N.  E.  560,  11:  378 

86.  An  ordinance  requiring  a  license  for 
the  business  of  "pawnbroker,  or  dealer  in 
secondhand  goods,"  requiring  a  register  of 
property  received  in  pledge,  and  applying 
this  provision  to  every  "secondhand  store 
or  junk  shop,"  is  meant  to  apply  to  such 
secondhand  stores  only  as  are  commonly 
known  as  junk  shops,  and  does  not  apply  to 
a  store  in  which  furniture,  both  new  and 
secondhand,  is  exclusively  dealt  in.  Du- 
luth  V.  Bloom,  55  Minn.  97,  56  N.  W.  580, 

21:  689 
Use  of  trading  stamps. 
Equal   Privileges    as   to,   see   Constitutional 

Law,  477. 
Joinder  of  Parties  to  Enjoin  Collection  of 

Tax,  see  Parties,  115. 

87.  Requiring  payment  of  a  license  fee, 
under  penalty,  by  a  merchant  who,  having 
already  paid  the  privilege  tax  upon  his  busi- 
ness, issues  trading  stamps  in  connection 
therewith,  is  a  palpable  attempt,  under  the 
guise  of  a  license  tax,  to  fix  a  penalty  on 
him  for  conducting  his  business  in  a  certain 
way,  and  is  unconstitutional  and  void. 
Montgomery  v.  Kellv.  142  Ala.  552,  38  So. 
67.  '  70:  209 

88.  The  furnishing  of  trading  stamps  by 
merchants  to  their  customers  at  the  time 
of  making  purchases  in  consideration  of  a 
cash  payment,  is  not  a  business  which  may 
be  separated  from  the  business  of  selling 
the  merchandise  and  taxed  under  a  munic- 
ipal charter  authorizing  the  classification 
and  taxation  of  business,  trades,  and  pro- 
fessions carried  on  within  the  city.  Hewin 
V.  Atlanta.  121  Ga.  72.3,49  S.  E.  765,  67:  795 
Sale  of  cigarettes. 

Due  Process  as  to,   see  Constitutional  Law. 
749. 

89.  An  ordinance  requiring  a  license  for 
tlie  sale  of  cigarettes  is  within  the  author- 
ity j,'iven  liy  111.  Rev.  Stat.  chap.  24.  art. 
•'),  S  1.  "^  6G.  authorizinp  the  enforcement  of 
"hH  iH'cC's-ary  ])o]iee  ordinances."  and  §  78. 
autliorizini:  all  acts  and  I'cixtilations  "which 
may  l.c  r,cce~-ary  (.r  expedient  for  the  pro- 
mntiori  of  licaltli  or  the  -upprcs-ion  of  di- 
-caM-."  i.undJiiiL'  V.  (  hirago.  17Ij  111.  .']4(t. 
:>-2   N.    K.   44.  "  4S:  2.30 


Horseshoeing. 

Special  Legislation  as  to,  see  Statutes,  349. 

90.  A  tax  may  be  imposed  upon  the  busi- 
ness of  horseshoeing  under  constitutional 
provis.ions  enumerating  certain  businesses 
upon  which  a  tax  may  be  laid,  not  includ- 
ing horseshoeing,  and  then  providing  that 
"the  specification  of  the  objects  and  sub- 
jects of  taxation  shall  not  deprive  the  gen-- 
eral  assembly  of  the  power  to  require  other 
subjects  or  objects  to  be  taxed."  Bessette 
V.  People,  193  111.  334,  62  N.  E.  215,      56:  558 

91.  A  statute  providing  for  the  licensing 
of  horseshoers,  and  stating  that  a  fee  is 
charged  "in  order  to  carry  out  the  pro- 
visions of  this  act  and  maintenance  of  the 
said  board"  of  examiners,"  will  not  be  held 
to  have  been  enacted  for  the  purpose  of  rais- 
ing revenue.  Jd. 
Telegraphy. 

See  also  Telegraphs,  10,  11. 

For  Editorial  Notes,  see  infra.  III.  §  3. 

92.  A  city  may  impose  a  license  tax  upon 
the  business  of  telegraphy  therein,  although 
the  messages  are  transmitted  to  or  from 
points  outside  of  the  city,  if  they  are  with- 
in the  state.  Wes-tern  U.  Teleg.  Co.  v.  Free- 
mont,  39  Neb.  692,  43  Neb.  499,  58  N.  W. 
415,  26:  698 
Scavenger. 

Equal  Protection  and  Privileges  as  to,  see 
Constitutional  Law,  456-461. 

Right  to  Transport  Garbage  without  Li- 
cense, see  Garbage,  1. 

Construction  of  Ordinance  as  to,  see  Gar- 
bage, 2. 

See  also  Municipal  Corporations,  214. 

93.  An  ordinance  requiring  a  license  for 
the  business  of  a  scavenger,  or  the  removal 
of  night  soil,  is  within  the  general  grant  of 
power  to  make  all  regulations  and  or- 
dinances expedient  or  necessary  for  the 
preservation  of  health,  and  the  suppression 
or  prevention  of  disease.  State  ex  rel. 
Moriarity  v.  McMahon,  69  Minn.  265,  72  N. 
W.  79,  38:  675 
Street  railways. 

For  Editorial  Notes,  see  infra.  III.  §  3. 

94.  A  contract  giving  a  street  railway 
company  the  privilege  of  operating  its  road 
in  a  street  for  a  term  of  years  without  any 
provision  that  it  shall  be  exempt  from  li- 
cense taxes  does  not  preclude  the  subsequent 
imposition  of  a  municipal  license  tax  under 
statutory  authority  within  the  contract  pe- 
riod, even  if  it  is  imposed  for  revenue  pur- 
poses and  not  simply  for  the  purpose  of  po- 
lice regulation.  Springfield  v.  Smith,  138 
Mo.  645.  40  S.  W.  757,  37:  446 
Vehicles. 

Injunction  against  Enforcing,  see  Injunc- 
tion, 350. 

Special  Legislation  as  to  Tax  on  Bicycles, 
see  Statutes,  375. 

See  also  supra,  35,  47,  49,  50,  53;  infra,  133, 
134,   143,   165. 

For  Editorial  Notes,  see  infra.  III.  §  3. 

95.  Power  to  regulate  the  use  of  streets 
does  not  authorize  the  exaction  of  a  license 
fee  for  their  use  by  private  vehicles.  Chicago 
V.  Collins.  175  111.  445,  51  N.  E.  907,  49:  408 
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96.  The  legislature  may  authorize  a  city 
to  impose  a  tax  for  the  privilege  of  using 
vehicles  on  its  streets,  which  is  to  be  ex- 
pended in  keeping  them  in  repair.  Ft. 
Smith  V.  Scruggs,  70  Ark.  549,  69  S.  W. 
679,  58:  921 

97.  The  power  to  license  and  to  exact  a 
reasonable  license  fee  for  the  use  of  streets 
and  alleys  by  vehicles  is  within  the  power 
of  a  municipality  under  a  statute  giving 
power  to  regulate  such  use.  Tomlinson  v. 
Indianapolis,  144  Ind.   142,  43  N.  E.  9, 

36:  413 

98.  A  toll  for  the  use  of  streets^  instead 
of  a  tax  on  personal  property,  is  imposed  by 
a  license  fee  charged  on  vehicles.  Id. 

99.  An  ordinance  requiring  a  license  of 
every  person  who  shall  "hire  out,  keep,  or 
use  for  hire  upon  the  streets,  .  .  .  any 
vehicle  of  any  description  or  name  what- 
ever, either  for  the  conveyance  of  passen- 
gers or  for  the  conveying  or  transportation 
of  goods,  wares  or  merchandise,  or  other 
articles," — does  not  require  a  license  of  the 
owners  of  wagons  and  teams  who  hire  them 
out  by  the  day  for  the  transportation  of 
freight  to  persons  who  use  and  control  the 
teams.  State  v.  Robinson,  42  Minn.  107, 
4.3  N.  W.  833,  6:  339 

100.  The  imposition  of  a  license  tax  on  a 
bicycle  used  for  pleasure  is  not  authorized 
by  a  provision  in  the  city  charter  for  the 
regulation  of  "hackney  coaches,  wagons, 
hacks,  and  drays,"  and  authorizing  a  "ve- 
hicle license"  to  be  imposed  on  vehicles  used 
in  the  "transportation  of  goods  and  mer- 
chandise." Davis  V.  Petrinovich,  112  Ala. 
654,  21  So.  344,  36:  615 
Planters  and  farmers;  markets. 

See  also  infra,  139,  140,  155. 

101.  A  planter  or  farmer  keeping  a  store 
on  his  plantation,  and  selling  goods  and 
liquors  to  his  employees  exclusively,  is  "do- 
ing a  business  of  selling  at  retail,"  within 
the  terms  of  a  statute  requiring  a  license. 
Thibaut  v.  Kearney,  45  La.  Ann.  149,  12  So. 
139,  18:596 

102.  Beef  from  slaughtered  animals  raised 
and  slaughtered  on  the  farm  is  the  product 
of  the  farm,  and  may  be  sold  within  the 
corporate  limits  of  cities  of  the  state  with- 
out a  license.  Re  Snyder,  10  Idaho,  682,  79 
Pae.  819,  68:  708 

103-  An  ordinance  by  the  terms  of  which 
a  farmer  is  in  effect  prohibited  from  sell- 
ing the  products  of  his  farm,  with  the  ex- 
ception of  milk,  fish,  and  game,  without 
first  taking  out  a  license  from  the  city,  is 
invalid.  Id. 

104-  The  grant  to  a  city  of  authority  to 
regulate  the  vending  of  meats,  etc.,  does 
not  give  power  to  tax,  for  purposes  of  rev- 
enue, the  occupation  of  vending  any  of  the 
named  articles.  Jacksonville  v.  Ledwith, 
26  Fla.  163,  7  So.  88,  9:  69 

105.  A  license  to  a  person  to  sell  meats  or 
other  things  named  in  a  city  is  not  the 
grant  of  a  right  to  maintain  a  market,  with- 
in the  meaning  of  a  statute  authorizing  the 
establishment  and  regulation  of  markets. 

Id. 


106.  A  market  is  not  a  "privilege,"  with- 
in the  meaning  of  the  act  establishing  the 
municipality  of  Jacksonville,  Florida,  and 
giving  the  city  power  to  levy  and  collect 
taxes  for  revenue  purposes  upon  all  prop- 
erty or  privileges  taxable  for  state  pur- 
poses, but  is  a  franchise  or  technical  privi- 
lege which  is  not  taxable  by  the  city  for 
revenue  purposes.  Id. 

d.  Uniformity    and    Equality;    Discrimina- 
tion. 

Equal  Protection  and  Privileges  as  to,  see 
Constitutional  Law,  II.  a,  5. 

Constitutional  Discrimination  as  to  Light- 
ning Rods,  see  Constitutional  Law,  370. 

As  to  Uniformity  of  Taxation  Generally,  see 
Taxes,  I.  c;  V.  b. 

In  Tax  on  Sale  of  Oysters,  see  Taxes,  49, 
50. 

For  Editorial  Notes,  see  infra.  III.  §  5. 

107.  Constitutional  provisions  as  to  uni- 
formity of  taxation  do  not  apply  to  li- 
cense taxes  on  business.  Stull  v.  De  Mat- 
tos,  23  Wash.  71,  62  Pac.  451,  51:  892 

108.  A  tax  on  occupation  or  business  is 
not  within  the  constitutional  provision  re- 
quiring uniformity  of  taxation.  Fleetwood 
V.  Read,  21  Wash.  547,  58  Pac.  665,    47:  205 

109.  The  uniformity  clause  of  Mont. 
Const,  art.  12,  §  1,  relating  to  taxation,  does 
not  apply  to  licenses  imposed  on  occupa- 
tions. State  ex  rel.  Toi  v.  French,  17  Mont. 
54,  41  Pac.  1078,  30:  415 

110.  A  city  ordinance  which  imposes  a 
fixed  sum  upon  each  of  the  various  avoca- 
tions therein  named,  and  makes  no  excep- 
tions in  favor  of  or  against  any  person  who 
may  desire  to  pursue  the  business  taxed, 
does  not  violate  the  rule  respecting  uni- 
formity prescribed  by  the  Constitution  and 
statute.  Magenau  v.  Fremont,  30  Neb.  843, 
47  N.  W.  280,  9:  786 

111.  A  license  tax  cannot  be  deemed  un- 
equal because  it  reaches  one  occupation  only, 
if  it  reaches  all  who  follow  that  occupation. 
State  V.  Harrington,  68  Vt.  622,  35  Atl.  515, 

34:  100 

112.  An  occupation  tax  is  equal  and  uni- 
form if  all  persons  in  the  same  calling, 
trade,  or  profession  are  taxed  alike.  Ex 
parte  Williams,  31  Tex.  Crim.  Rep.  262,  20 
S.  W.  580,  21 :  783 

113.  The  uniformity  of  a  license  tax  on 
occupations  is  required  by  111.  Const,  art. 
9,  §  1,  only  as  to  the  class  upon  which  it 
operates.  Banta  v.  Chicago,  172  111.  204. 
50  N.  E.  233,  ^     40:  611 

114.  A  statute  imposing  specific  taxes 
on  occupations  does  not  violate  the  principle 
of  uniformity  required  by  Ga.  Code,  art.  7, 
§  2,  If  1,  by  not  imposing  a  tax  on  certain 
occupations,  provided  that  the  tax  on  all 
individuals  belonging  to  a  particular  class 
on  which  the  tax  is  imposed  is  made  uni- 
form. Singer  Mfg.  Co.  v.  Wright,  97  Ga. 
114,  25  S.  E.  249,  35:497 

115.  An  ordinance  authorizing  a  license 
tax  for  revenue  purposes,  which  classifies 
the   different    subjects   of   taxation    accord- 
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ing  to  the  amount  of  business  transacted, 
providing  a  graduated  rate  for  the  various 
classes,  and  which  places  wholesalers  in  a 
separate  class  from  retailers,  and  imposes 
on  them  a  lower  rate,  is  not  in  violation 
of  U.  S.  Const.  14th  Amend.,  or  Pa.  Ck)nst. 
art.  9,  §  1,  providing  that  all  taxes  shall  be 
uniform  upon  the  same  class  of  subjects, 
where  no  discrimination  is  made  between 
the  different  members  of  the  same  class. 
Com.  use  of  Titusville  v.  Clark,  195  Pa.  634, 
46  Atl.  286,  57:348 

116.  If  an  occupation  tax  can  be  upheld 
in  any  case  as  an  exercise  of  the  taxing 
power,  it  must  not  violate  a  constitutional 
requirement  of  uniformity;  and  therefore 
a  tax  imposed  by  the  legislature  on  the  ex- 
ercise of  an  occupation  in  some  counties, 
but  not  in  others,  is  unconstitutional.  State 
v.  Moore.  113  X.  C.  697,  18  S.  E.  342.  22:  472 
Discrimination  against  nonresidents. 
Constitutional    Discrimination    against,    see 

Constitutional  Law,  370-373. 
Eor  Editorial  Notes,  see  infra.  III.  §  3. 

117.  An  ordinance  providing  that  persons 
who  "temporarily  reside  in"  a  municipality 
must  obtain  a  license  before  they  can  sell 
goods  in  a  certain  manner  is  invalid  by  rea- 
son of  its  discrimination  against  nonresi- 
dents. Carrollton  v.  Bazzette,  159  111.  284, 
42  N.  E.  837,  31 :  522 

118.  An  ordinance  for  the  licensing  of 
transient  merchants  is  not  to  be  regarded 
as  discriminating  against  nonresidents  mere- 
ly because  tnere  may  not  be  ^ny  resident 
merchants  who  are  compelled  to  pay  the 
license.  Ottumwa  v.  Zekind,  95  Iowa,  622, 
64  X.  W.  646,  29:  734 
Department  stores. 

119.  The  requirement  of  uniform  taxation 
upon  the  same  class  of  subjects  made  by 
Mo.  Const,  art.  10,  §  3,  is  violated  by  the 
anti-department  store  act  of  May  16,  1899, 
imposing  license  taxes  upon  those  merchants 
in  cities  having  50,000  or  more  inhabitants 
who  employ  fifteen  or  more  persons  in  the 
same  establishment,  and  sell  goods  enum- 
erated in  more  than  one  of  the  classes  or 
groups  designated  in  the  act,  while  the 
amount  of  tax  to  be  imposed  in  any  citj' 
is  within  certain  limits,  left  to  the  dis- 
cretion of  commissioners,  who  may  fix  dif- 
ferent rates  for  the  different  cities  gov- 
erned bv  the  statute.  State  ex  rel.  Wvatt 
V.  Aslibrook.  154  Mo.  375.  55  S.  W.  627.  ' 

48:  265 

Merchants;   peddlers. 

Matters  as  to  Interstate  Business,  see  Com- 
merce. IV.  c. 

Equal  Protection  and  Privilege  as  to.  see 
Constitutional  Law.  371.  .373.  471-485. 

See  also  supra.  118:  infra,  158:  Taxes.  30. 

120.  An  unlawful  discrimination  as  to 
hawkers  and  peddlers  will  not  invalidate  a 
wholly  independent  provision  in  the  same 
ordiiinnr-p  as  to  perxins  splliiii;-  uonds  at  re- 
tail DUt-ide  thnso  fniiduct  iiiir  rt-frular  ]daci's 
of  Inisinc--.  PvP  lla-^koll,  112  (al.  4|-J.  44 
Pac.  l-l'i.  ■?,1:  7x1- 

121.  Disfriiiiiiiation  hot  worn  merchants 
haviiit:  fixed  plaee=  of  1>usiiie~-  in  the  inuiue- 


ipality  and  also  persons  "selling  to  the 
trade"  on  the  one  hand,  and  retail  dealers 
who  have  no  regular  places  of  business  on 
the  other  hand,  is  not  unlawful  for  the  pur- 
pose of  license  taxes.  Id. 

122.  A  license  tax  is  not  unconstitutional 
by  reason  of  discrimination  because  it  im- 
poses a  higher  rate  upon  those  who  sell 
merchandise  at  auction  than  upon  those  who 
sell  household  furniture  at  the  house  where 
it  has  been  in  use.  StuU  v.  De  Mattos,  23 
Wash.  71,  62  Pac.  451,  51:  892 

123.  A  tax  upon  venders  of  merchandise, 
graduated  according  to  the  amount  of  an- 
nual sales,  is  not  unconstitutional  for  want 
of  uniformity,  even  if  it  is  regarded  as  a 
tax  on  property.  Knisely  v.  Cotterel,  196 
Pa.  614,  46  Atl.  861,  50:  86 

124.  The  provision  that  all  taxation  shall 
be  equal  and  uniform,  contained  in  Wyo. 
Const,  art.  1,  §  28,  is  not  violated  by  an  or- 
dinance requiring  the  payment  of  a  license 
tax  by  any  person  or  company  keeping  a 
store  or  selling  any  goods,  wares,  or 
merchandise,  but  excepting  from  its  pro- 
visions merchants  who  pay  an  annual  tax 
on  their  stocks  of  goods,  assessed  according 
to  the  revenue  laws  of  the  city,  and  travel- 
ing agents  who  sell  exclusively,  by  sample 
or  otherwise,  to  regular  merchants  doing 
business  in  the  city,  since  the  classification 
is  a  reasonable  one  and  there  is  no  dis- 
crimination between  persons  of  the  same 
class.  State  v.  Willingham,  9  Wyo.  890,  62 
Pac.  797,  52:  198 

125.  A  statute  imposing  an  occupation  tax 
upon  "every  sewing  machine  company"  sell- 
ing or  dealing  in  sewing  machines  does'  not 
violate  the  principle  of  uniformity  of  taxa- 
tion required  by  Ga.  Code,  art.  7,  §  2,  Tj  1, 
on  the  ground  that  individuals  selling  or 
dealing  in  sewing  machines  are  exempted, 
but  they  will  be  held  to  be  included  in  the 
term  "sewing  machine  company."  Singer 
Mfg.  Co.  V.  Wright,  97  Ga.  114,  25  S.  E.  249, 

35:  497 

126.  The  exemption  of  persons  who  go 
from  house  to  house  or  place  to  place,  vend- 
ing their  own  products,  from  the  payment 
of  the  license  tax  imposed  by  Xeb.  Comp. 
Stat.  1901.  chap.  77,  art.  1,  §  152,  on  ped- 
dlers, does  not  render  the  act  invalid  as 
in  violation  of  the  uniformity  clause  of  the 
Constitution,  since  there  is  such  a  real  dis- 
tinction between  the  two  classes  that  tha 
legislature,  acting  on  considerations  of  gen- 
eral policv.  may  make  it  the  basis  of 
classification  for  the  purpose  of  taxation. 
Rosenbloom  v.  State,  64  Xeb.  342,  89  N.  W. 
1053,  57:922 
Meat  venders. 

As  Affecting  Interstate  Commerce,  see  Com- 
merce, 90. 

127.  The  constitutional  equality  and  uni- 
formity of  occupation  taxes  is  violated  by 
an  ordinance  which  is  fair  on  its  face,  im- 
posing a  tax  upon  those  who  sell  meat,  but 
which  is  collected  only  from  those  who  sell 
in  their  own  shops,  while  there  is  a  per- 
-i>tont  failure  to  collect  it  from  those  who 
rent  stall-  from  the  city,  although  they  pay 
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dJilv  the  rental  value  thereof.     Iloefling  v. 
Sail  Antonio,  85  Tex.  228,  20  S.  W.  85, 

16:  608 
Second  hand  dealers. 

128.  A  tax  of  $4  per  month  levied  upon  a 
person  as  a  dealer  in  second  liand  clothing, 
and  a  tax  of  $1  per  month  on  the  occupa- 
tion of  selling  general  merchandise,  do  not 
violate  a  constitutional  requirement  of  uni- 
formity, since  this  requires  uniformity  only 
between  those  belonging  to  the  same  class. 
Rosenbaum  v.  Newbern,  118  N.  C.  83,  24  S. 
E.  1,  32:  123 
Restaurants. 

129.  A  classification  of  restaurants,  for  the 
purpose  of  a  revenue  tax,  into  those  where 
meals  are  cooked  and  served  by  the  pro- 
prietor or  a  member  of  his  family,  and  those 
where  they  are  not,  imposing  a  lower  tax 
upon  the  former,  is  not  void  as  an  unjust 
discrimination.  Re  Lemon,  143  Cal.  558,  77 
Pac.  456,  65:  946 
Oyster  business. 

130.  A  license  tax  on  the  business  or  occu- 
pation of  those  engaged  in  packing  or  can- 
ning oysters  is  not  a  tax  on  property  within 
the  con~stitutional  provisions  as  to  equality 
and  uniformity,  although  regulated  by  the 
amount  of  business  done  with  a  provision 
for  the  privilege  of  paying  a  maximum  fixed 
amount  instead.  State  v.  Applegarth,  81 
Md.  293,  31  Atl.  961,  28:  812 
Intoxicating  liquors. 

131.  An  ordinance  fixing  tlie  amount  of 
a  license  for  the  sale  of  intoxicants  at  $300 
more  for  a  place  on  the  main  street  than 
is  required  for  a  place  on  any  other  street 
is  unconstitutional  because  it  violates  the 
spirit  of  the  Constitution  as  to  uniformity 
of  laws, — especially  in  respect  to  taxation, 
and  the  prohibition  against  local  and  special 
legislation.  Harrodsburg  v.  Renfro,  22  Ky. 
L.  Rep.  806,  58  S.  W.  795,  51 :  897 
Insurance  companies. 

Unjust  Imposition  of  License  Tax  on  Agent, 
see  Constitutional  Law,  463. 

132.  A  privilege  tax  on  insurance  com- 
panies is  not  within  the  constitutional  rule 
of  uniformity  which  applies  to  taxes  on 
property.  Phoenix  Assur.  Co.  v.  Montgom- 
ery Fire  Department.  117  Ala.  631,  23  .So. 
843,  42:  468 
Vehicles. 

Equal   Protection   as  to,  see  Constitutional 
Law,  452. 

133.  The  invalidity  of  a  provision  in  an 
ordinance  levying  a  tax  for  the  privilege  of 
using  vehicles  on  its  streets,  which  dis- 
criminated in  favor  of  one  using  more  than 
five  buggies,  does  not  defeat  the  whole  ordi- 
nance so  as  to  relieve  one  using  only  two 
vehicles  from  payment  of  the  tax.  Ft. 
Smith  v.  Scruggs.  70  Ark.  549,  69  S.  W.  679. 

58:  921 

134.  A  license  fee  of  from  $5  to  l.i  for  a 
two-horse  dray  or  express  wagon,  while  only 
."til  is  charged  for  a  two-horse  hack  carrying 
passengers,  is  invalid  because  of  the  un- 
reasonable and  arbitrary  discrimination. 
State  v.  Finch.  78  :\Iinn.  118,  SO  X.  W.  856. 

46:  437 
L.R.A.  Diif.— 123. 


Street  railways. 

135.  A  privilege  tax  on  a  street  car  com- 
pany is  not  within  Colo.  Const,  art.  10,  §  3, 
requiring  "all  taxes"  to  be  uniform  on  the 
same  class  of  subjects.  Denver  City  R.  Co. 
v.  Denver,  21  Colo.  350,  41  Pac.  826,    29:  608 

e.  Reasonableness;  Amount. 

1.  In  General. 

•Judicial  Question  as  to,  see  Courts,  174. 
For  Editorial  Notes,  see  infra.  III.  §  5. 

136.  A  license  tax  cannot  be  upheld  as  an 
inspection  law  in  respect  to  goods  brought 
from  another  state,  when  the  amount  of 
the  tax  is  in  excess  of  what  is  required  for 
the  purpose  of  inspection  and  the  proceeds 
are  applied  to  other  uses.  American  Ferti- 
lizing Co.  v.  North  Carolina  Bd.  of  Agri.  43 
Fed.  609,  H:  179 

137.  A  license  for  carrying  on  business  un- 
der a  police  regulation  should  not  be  dispro- 
portionate to  the  cost  of  issuing  the  license 
and  regulating  the  business.  Littlefield  v. 
State,  42  ISeb.  223,  60  N.  W.  724,        28:  588 

138.  The  fact  tnat  licenses  are  not  applied 
directly  to  relieve  burdens  imposed  by  the 
business  taxed  for  the  license  does  not  affect 
the  validity  of  the  license,  if  the  amount  is 
not  disproportionate  to  the  cost  of  issuing 
the  license  and  regulating  the  business.    Id. 

139.  Upon  licensing  a  market  in  a  mu- 
nicipal corporation  a  sufficient  fee  may  be 
charged  to  cover,  not  only  the  necessary 
expense  of  issuing  the  license,  but  also  that 
of  the  additional  labor  of  officers  and  other 
expenses  imposed  upon  the  public  by  the 
business.  Jacksonville  v.  Ledwith,  26  Fla. 
163,   7    So.    88,  9:  69 

140.  The  grant  to  a  city  of  authority  to 
regulate  the  vending  of  meats,  etc.,  justifies 
the  imposition  of  sucn  fees  and  charges  as 
will  cover  the  expense  of  inspecting  the 
articles  offered  for  sale  and  of  police  super- 
vision of  the  business.  Id. 

141.  The  amount  which  municipal  corpo- 
rations may  demand  as  a  license  fee,  under 
Mansf.  (Ark.)  Dig.  §  751,  giving  them  power 
to  regulate  drumming,  or  soliciting  persons 
who  arrive  on  trains  or  otherwise,  for  hotels, 
boarding  houses,  etc.,  and  to  license  such 
drummers,  and  punish  by  fine  any  violation, 
depends  upon  the  extent  and  expense  of  the 
municipal  supervision  made  necessary  by 
the  business  in  the  city  or  town  where  it  is 
licensed;  it  cannot  be  made  large  enough 
to  become  a  source  of  revenue  to  the  city. 
Favetteville  v.  Carter,  52  Ark.  301,  12  S.  W. 
573,  6:  509 

142.  A  license  for  carrying  baggage  and 
freight  for  hire  cannot  be  imposed  for  the 
more  purpose  of  restriction  by  limiting  the 
number  of  persons  who  engage  in  it,  but 
the  amount  of  it  must  be  limited  to  the  cost 
of  issuing  the  license  and  the  expense  of 
police  supervision,  and.  in  case  of  a  vehi'^lc 
occupying  a  regular  stand  on  the  streets,  the 
extra  cost  of  keeping  the  street  clean. 
State  v.  Finch,  78  Minn.  118,  80  N.  VV.  856, 

46:  437 
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143.  A  tax  on  the  privilege  of  using 
vehicles  on  the  city  streets  is  not  subject 
to  a  constitutional  provision  that  all  prop- 
erty shall  be  taxed  according  to  its  value. 
Ft.  Smith  V.  Scruggs,  70  Ark.  549,  69  S.  W. 
679,  58:  921 
Reasonableness  generally. 

For  Editorial  Notes,  see  infra,  III.  §  5. 

144.  Where  a  municipality  in  the  exercise 
of  the  police  power  imposes  a  license  charge 
on  a  business  which  for  the  protection  of 
health  requires  daily  inspection  and  super- 
vision, the  amount  of  such  charge  will  be 
presumed  to  be  reasonable,  and  not  a  tax 
for  revenue,  unless  the  contrary  clearly  ap- 
pears or  is  established  by  proper  evidence. 
Atkins  V.  Phillips.  26  Fla.  281,  8  So.  429, 

10:  158 

145.  Requiring  an  indorsement  by  twelve 
freeholders  on  an  application  for  a  license 
by  a  pawnbroker  or  junk  dealer  is  not  un- 
reasonable. Grand  Rapids  v.  Braudy,  105 
Mich.  670,  64  N.  W.  29,  32:  116 

146.  Power  to  revoke  the  license  arbitrari- 
ly, reserved  in  an  ordinance  regulating  li- 
censes for  pawnbrokers  and  junk  dealers  is 
not  so  unreasonable  that  the  courts  can  de- 
clare it  void.  Id. 

147.  A  requirement  in  a  city  ordinance 
that  an  applicant  for  a  license  to  sell  milk 
within  the  city  shall  consent  that  the  ani- 
mals from  which  he  obtains  the  milk  shall 
be  subjected  to  the  "tuberculin  test"  is  not 
unreasonable.  State  v.  Nelson,  66  Minn. 
166,  68  N.  W.  1066,  34:  318 

148.  Under  Mansf.  (Ark.)  Dig.  §  751,  pro- 
viding that  all  municipal  corporations  shall 
have  power  to  regulate  drumming,  or  solicit- 
ing persons  who  arrive  on  trains  or  other- 
wise, for  hotels,  boarding  houses,  etc.,  and 
to  license  such  drummers,  and  punish  by 
fine  any  violation,  if  the  fee  required  is  not 
plainly  unreasonable  the  courts  will  not 
interfere  with  the  discretion  of  the  council 
in  fixing  it;  and  unless  the  contrary  ap- 
pears on  the  face  of  the  ordinance  requiring 
it,  or  is  established  by  proper  evidence,  it 
will  be  presumed  that  the  fe^  was  reason- 
able. Fayetteville  v.  Carter,  52  Ark.  301, 
12  S.  W.  573,  6:509 

149.  Requiring  license  fees  for  the  contin- 
ued maintenance  of  billboards  erected  by 
permission  of  the  city,  the  aggregate  of 
which  will  greatly  exceed  the  gross  rental 
value  of  the  boards,  is  unreasonable.  Chi- 
cago V.  Gunning  Svstem.  214  111.  628,  73  N. 
E.  1035.  "  70:230 
Certainty;  definiteness. 

150.  An  ordinance  prohibiting  certain  pur- 
suits without  first  being  licensed  is  invalid 
unless  it  names  a  fixed  and  definite  license 
fee  which  all  persons  engaged  in  like  busi- 
ness shall  pay.  Bills  v.  Goshen,  117  Ind. 
■221.  20  X.  E.  115.  3:  261 

151.  An  ordinance  which  does  not  fix  any 
anionnt  to  be  j^aid  as  a  license  for  a  business 
which  it  prohibits  witliout  a  license,  but 
If-avos  it  open  for  the  fonimon  council  to  fix 
;!io    ice    to    he    eharrred    in    each    particular 

a-e.  and  al-o  <i'ives  tne  council  the  ri^-ht  to 
delegate    tlie    po\v<r    to    fix    the    fee    to    the 


mayor  of  the  city,  and  which  does  not  state 
the  time  of  the  duration  and  validity  of  the 
license, — is  invalid.  Id. 

2.  Instances  of  Amount. 

For  Liquor  License,  see  Intoxicating  Liquors, 

74. 
See  also  supra,  128,  131,  134. 

152.  It  is  not  unreasonable  to  require  a  li- 
cense fee  of  $25  per  annum  from  junk  deal- 
ers and  second  hand  dealers,  or  $50  from 
pawnbrokers.  Grand  Rapids  v.  Braudy,  105 
Mich.  670,  64  N.  W.  29,  32:  116 
Auctioneers. 

153.  An  ordinance  making  it  unlawful  to 
sell  at  auction  goods  imported  into  the  city 
for  that  purpose,  except  on  payment  of  a  li- 
cense fee  of  $25  per  day,  is  an  unreasonable 
exercise  of  the  power  expressly  given  to 
regulate  auctioneering,  and  to  regulate,  li- 
cense, or  prohibit  the  sale  at  auction  of 
goods  imported  into  the  corporation  for  that 
purpose.  Re  Sipe,  49  Ohio  St.  536,  31  N. 
E.  884,  17:  184 

154.  A  license  tax  of  $25  per  day  on  per- 
sons selling  stocks  of  merchandise  or  parts 
thereof  at  auction  is  not  authorized  by  gen- 
eral provisions  of  law  for  the  regulation  of 
business,  but  is  authorized  by  a  charter 
giving  power  to  license  business  for  the 
purposes  of  regulation  and  revenue,  since 
this  power  is  conferred  without  limitation 
as  to  the  amoimt  of  the  tax.  Stull  v.  De 
Mattos,  23  Wash.  71,  62  Pac.  451,  51 :  892 
Markets. 

155.  An  imposition  of  a  monthly  license 
fee  of  $5  for  vending  fresh  meats  outside  of 
the  public  market,  at  places  called  private 
markets,  within  a  city,  is  not  an  abuse  of 
the  police  power.  Atkins  v.  Phillips,  26  Fla. 
281,  8  So.  429,  10:  158 
Peddlers;  itinerant  vendors;  transient  deal- 
ers. 

156.  If  it  were  proper  for  a  village,  under 
a  provision  in  its  charter  that  its  trustees 
should  license  and  regulate  hawkers,  huck- 
sters, and  peddlers,  to  impose  a  license  sole- 
ly on  street  peadlers  of  fresh  meat  selling 
less  than  a  specified  quantity,  a  license  fee 
of  $10  per  month  in  a  village  having  no 
market,  and  therefore  no  market  regula- 
tions, would  be  excessive  and  unreasonable. 
Chaddock  v.  Day,  75  Mich.  527,  42  N.  W. 
:i77,  4:  809 

157.  A  license  fee  of  $100  per  annum 
charged  an  itinerant  vender  of  drugs,  pro- 
fessing to  cure  or  treat  all  diseases,  is  not 
unreasonable.  State  v.  Wheelock,  95  Iowa, 
577,  64  N.  W.  620,  30:  429 

158.  A  license  of  $50  per  quarter  for  re- 
tailing goods  outside  of  regular  places  of 
business  is  not  unreasonable  and  oppressive 
as  an  attempt  to  prohibit  business,  although 
it  is  heavier  than  that  imposed  upon  mer- 
cantile business,  at  fixed  places.  Re  Has- 
kell. 112  Cal.  412,  44  Pac.  725,  32:  527 

159.  A  license  fee  of  $10  for  each  day's 
business  carried  on  by  an  itinerant  mer- 
chant, without  any  discrimination  on  ac- 
count of  the  extent  of  business  or  the  length 
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of  time  it  mav  be  carried  on,  is  invalid  be- 
cause unnecessarily  burdensome  and  in  gen- 
eral restraint  of  trade  and  prohibitory  of 
the  business.  Carrollton  v.  Bazzette,  159  111. 
284,  42  N.  E.  837,  31:  522 

160.  A  license  fee  of  $250  per  month,  or 
$25  per  day  for  shorter  periods,  exacted 
from  transient  merchants  by  an  ordinance, 
is  excessive  and  invalid,  amounting  to  an 
exercise  of  the  taxing  power  rather  than  a 
police  measure.  Ottumwa  v.  Zekind,  95 
Iowa,  622,  64  N.  W.  646,  29:734 

161.  The  restrictions  and  license  fees  on 
the  business  of  temporary  and  transient 
dealers  are  not  so  unreasonable  and  burden- 
some as  to  amount  to  an  unconstitutional 
prohibition  of  a  legitimate  and  harmless 
business,  when  they  require  a  special  de- 
posit of  $1,000,  the  payment  of  a  state  li- 
cense fee  of  $200  for  three  months,  and  of 
from  $100  to  $350  for  a  local  license.  State 
V.  Foster,  22  E.  I.  163,  46  Atl.  833,  50:  339 
Laundrymen. 

162.  Imposing  on  laundrymen  the  pay- 
ment of  a  license  fee  of  $15  for  a  steam 
laundry,  $10  for  every  male  person  in  the 
business  other  than  that  of  a  steam  laundry, 
and  $25  for  a  male  laundryman  employing 
one  or  more  other  persons,  does  not  grant 
a  monopoly  or  have  a  prohibitory  effect. 
State  ex  rel.  Toi  v.  French,  17  Mont.  54,  41 
Pac.  1078,  30:  415 
Express  business. 

163.  A  license  fee  of  $200  for  doing  ex- 
press business  in  a  city  of  15,000  inhabitants 
is  not  shown  to  be  prohibitory  or  destructive 
of  the  business  of  express  companies,  even 
if  it  be  that  any  judicial  action  could  be 
based  on  such  a  showing.  Osborne  v.  State, 
33  Fla.  162,  14  So.  588,  25:  120 
[Aff'd  by  the  Supreme  Court  of  the  United 
States  in  164  U.  S.  650,  41  L.  ed.  586,  17 
Sup.  Ct.  Rep.  214.] 

Emigrant  agent. 

164.  A  license  fee  of  $1,000  for  the  occupa- 
tion of  an  emigrant  agent,  unaccompanied 
by  any  police  regulation  whatever,  is  unrea- 
sonable and  cannot  be  upheld.  State  v. 
Moore,  113  N.  C.  697,  18  S.  E.  342,  22:  472 
Vehicles. 

See  also  supra.  134. 

165.  The  fact  that  some  revenue  arises  to 
a  city  from  fees  collected  from  licenses  for 
the  use  of  streets  by  vehicles,  and  that  it  is 
applied  to  the  repair  of  the  streets,  does  not 
render  a  license  of  $3  per  year  for  a  one- 
horse  market  wagon  unreasonable.  Tomlin- 
son  V.  Indianapolis,  144  Ind.  142,  43  N.  E. 
9.  36:  413 
Trading  stamps. 

166.  An  ordinance  requiring  a  license  of 
$U!0  for  the  use  of  trading  stamps  by  mer- 
chants, and  imposing  for  its  violation  a  fine 
of  not  less  than  $50  or  more  than  $100,  or 
imprisonment  not  exceeding  thirty  days,  or 
lioth.  is  not  void  on  the  ground  that  it  is 
oppressive.  Fleetwood  v.  Read,  21  Wash. 
547,  58  Pac.  665,  47:  205 


III.  Editorial  Notes. 

a.  From  private  persons. 

§  1.  Generally. 

Prescriptive  right.     1 :  487,*  488.* 

License  by  grant.     1 :  487,*  488.* 

Distinguished  from  easement.     6:  159.* 

Distinguished  from  lease.     18:491. 

To  do  acts  upon  land.     1:  487;*  4:  275.* 

To  pollute  waters.     48:  705. 

To  dam  back  water  of  stream.     59 :  836. 

Right   of  purchaser  of  burial  lot   as.     67: 

120. 
To  railroad  to  cross  land  of  another.     4: 

791.* 
To  cross  railroad.     13:  634.* 
Right  to   compensation  of  licensee   of  land 
taken      in      condemnation 
proceedings.     21:  219. 
Liability    of   owner   of   railroad    for   injury 
caused    by    negligence    of 
another     company     using 
road    under    license.     44: 
737. 
Negligence  toward  licensee.    9:  640.* 
Liability  to  servants  of  other  person  enter- 
ing premises  as  licensees. 
46:  59. 
§  2.  Revocation. 
Generally.     1:489.* 

Trespass  against  ficensee  in  possession  after 
revocation  of  license.    28: 
519. 
Effect  and  revocability  of  executed  license. 

10:  486.* 
Revocability  of  license  to  maintain  a  burden 
on  land,  after  the  licensee 
has  incurred  expense  in 
creating  the  burden.  49: 
49', 
How  far  pewnission  to  place  burden  is 

a  mere  license.     49:  497. 
Effect  of  consideration  paid  or  expense 
incurred.     49:  499. 
Consideration.     49:  499. 
Expense  incurred^     49:  499. 
Writing  is  necessary.     49:  502. 
Duration  of  right.     49:  503. 
Exception   in   case   of  abandonment   or 
change  of  easement.     49: 
505. 
Equitable  exceptions.     49:  507. 

Specific  performance.     49:  507. 
General  principle.     49:  507. 
Illustrative  cases.     49:  510. 
Mutual    or   joint    action.     49: 

513. 
What      expenditure     required. 

49:  515. 
Erroneous   applications   of  the 

doctrine.     49:  515. 
Cases    involving   public-service 
corporations.     49:  518. 
Estoppel.     49:  520. 

The     principle     involved.     49: 

520. 
Cases   which  have  applied  the 
doctrine  against  licensors. 
49:  521. 
Correctness    of   application    of 
principle.     49:  522. 
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Trustee  ex  malefido.    49:  524. 
Doctrine  of  executed  license.    49:  524. 
How  far  relief   may  be   afforded.     49: 

525. 
Statutory  changes.     49:  526. 

b.  From  public. 

§  3.  Generally. 
As  a  tax.     4:  809;*  9:  786.* 
State  authority  to  impose.     11:  219.* 
State  license  tax  as  interference  with  com- 
merce, generally.     9:  366.* 
State  statutes  imposing  license  fees  on  tele- 
graph companies.     31 :  808. 
Validity  of  state  license  tax  imposed  on  im- 
porter.    11:  180.* 
License  tax  on  attorneys.     18:  409. 
Power  of  counsel  to  license  illegal  acts.     45: 

500. 
Discrimination  between  residents  of  city  and 

other    residents    of    state. 

16:49. 
On  foreign  corporation.     24:  293. 
On  foreign  insurance  companies.     24:  299. 
Local  license  tax  on  vessels  licensed  by  the 

United  States.     27:414. 
Of  pilots.     39:  183. 
Of  master  and  other  persons  employed  on 

vessel.     2:  380.* 
Power   of   municipal   corporation   to   license 

and       regulate       business 

pursuits.     3:  261.* 
Liability  of  municipal  corporation   for  acts 

of  its  licensees.     3:  257.* 
By  municipal  corporation  for  use  of  streets 

by  railway   company.     2: 

59.* 
Delegation  of  municipal  power  as  to.     20: 

721. 
Power  of  municipality  to  require  license  for 

shops.     24:  585. 
Requiring    license    for    sales    upon    streets. 

24:  585. 
Requiring  license  for  sales  in  market.     24: 

584. 
To  use  vehicles  on  street.     36:  413. 
To    commit    nuisance.     36:  i09. 
Of  occupation.     2:  284;*  3:  261;*  6:  509.* 
To  hawkers  and  peddlers.     3:  705;*  7:  666;* 

8:  273.* 
Construction   of  ordinance   imposing  license 

tax.     9:788.* 
Protection  furnished  by.     1:  489.* 
Of    public    buildings    for    private    purposes. 

33:  118. 
§  4.  Effect  of  failure  to  procure  license  for 

business  on  validity  of  contract. 
Generally.      16:  423. 
Where  contract  prohibited.     16:  424. 
Efl'ect  of  imposition  of  penalty.     16:  424. 
Sales  of  Mquor.      16:  424. 
Contracts  of  agents,  brokers,  etc.     16:  424. 
Contracts  of  physicians,  surgeons,  etc.     16: 

425. 
Unitfd   States   revenue   laws.     16:42.i. 
Contracts   in   other   kinds   of   business.     16: 

425. 
Application  and  limitation  of  the  rule.     16: 

42.5. 


§  5.  Limit  of  amount  of  license  fees. 
Power  to  fix  license  fees,  generally.    30:  415. 
Constitutional    restrictions    as    to    amount. 
30:  416. 
Provisions  against  discrimination.     30: 

416. 
Provisions  against  violation  of  contract 

obligations.     30:  416. 
Provisions  requiring  equality  and  uni- 
formity.    30:  417. 
Direct    restrictions    as    to    amount    of 

levy.     30:  420. 
Miscellaneous  provisions.     30:  420. 
Graduation  of  license  fees.     30:  421. 
Limitations  peculiar  to   municipal  corpora- 
tions.    30:  423. 
Statutory  and  charter  restrictions.     30: 

423. 
Must  not  be  discriminating.     30:  425. 
Under  a  general  power  to  regulate.    30 : 
426. 
What  mav  be  included  in  the  fee. 

30:  426. 
Must  not  be  for  revenue.     30:  429. 
Distinction    between    measures    for 
revenue    and    for    regula- 
tion.    30:  430. 
Must  not  be  unreasonable  or  in  re- 
.straint  of  trade.     30:  431. 
Reasonableness,    by    whom    deter- 
mined.    30:  432. 
Presumption      of      reasonableness. 

30:432. 
What    impositions    are    reasonable. 
30:  433. 
Under  a  power  to  restrain  or  prohibit. 

30:  437. 
Under  a  power  to  tax  or  license.     30: 

437. 
When  discretion  is  expressly  conferredi. 
30:  439. 
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LIENS. 

I.  In  General. 
II.  Priorities. 
III.  Editorial  Notes. 

On  Proceeds  of  Insolvent  Estate,  see  Assign- 
ments for  Creditors,  94-99. 

Of  Attachment,  see  Attachment,  II.  b. 

Of  Attorney,  see  Attorneys,  II.  c,  2. 

On  Bank  Stock,  see  Banks,  12-15. 

On  Deposit  in  Bank,  see  Banks,  85-88;  VIIL 
§  13. 

Of  Collecting  Bank,  see  Banks,  247-249. 

Of  State  on  Canal,  see  Canals,  2. 

For  Demurrage  Charges,  see  Carriers,  967, 
968. 

Of  Carrier,  see  Carriers,  II.  b,  5;  TV.  §  47. 

Of  Chattel  Mortgage,  see  Chattel  Mortgage. 

In  Lease.  Extent  of,  see  Chattel  Mortgage, 
25. 
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On  Corporate  Stock,  see  Corporations,  439- 

442;   Equity,  43. 
Of  Preferred  Stockholders,  see  Corporations, 

458-462. 
Of  Cotenants,  see  Cotenancy,  20-22. 
Of  Creditors'  Bill,  see  Creditors'  Bill,  IV. 
Of  Dower,  see  Dower,  4. 
Of    Drainage    Assessment,    see    Drains    and 

Sewers,  33. 
On   Interest    in   Mine,   Estoppel   as   to,   see 

Estoppel,  169. 
Of  Execution,  see  Execution,  9,   10. 
Of  Factor,  see  Factors,  2,  15,  16. 
Obtained  by  Garnishment,  see  Garnishment, 

10,  77,  90. 
On  Criminal's  Estate,  see  Garnishment,  55. 
Of  Innkeepers,  see  Innkeepers,  V. ;  VI.  §  3. 
Of  Insurance  Company  on   Member's  Prop- 
erty,  see   Insurance,   27. 
Of  Mortgagee  on  Proceeds  of  Insurance,  see 

Insurance,  1161-1163. 
Of  Judgment,  see  Judgment,  III.;   VIII.  §§ 

20-25. 
Of  Landlord,  see  Landlord  and  Tenant,  III. 

d,  2;  IV.  §  14. 
Under  Levy,  see  Levy  and  Seizure,  67. 
Maritime  Liens,  see  Maritime  Liens. 
Of  Mechanic  or  Materialmen,  see  Mechanics' 

Liens. 
Of  Mortgage,  see  Mortgage. 
Of    Firm    Creditors    on    Firm    Assets,    see 

Partnership,  58. 
Of  Partnership,  see  Partnership,  108. 
Of  Pledge,   see  Pledge  and  Collateral  Secu- 
rity. 
Of   Surety  Paying  Note,  see  Principal   and 

Surety,  52. 
Of  Local  Improvement  Assessment,  see  Pub- 
lic Improvements,  123,  141-144,  197,  198, 

210. 
For  Money  Loaned  to  Insolvent  Corporation, 

see  Receivers,  86. 
Of  Seller  of  Goods,  see  Sale,  III.  b;  IV.  §  9. 
Of  Surety  Compaliv,  see  Surety  Companies. 
Of  Tax.  see  Taxes,^IV.;  VI.  §  28. 
Of  Tax  Deed,  see  Taxes,  .503. 
Of  Government  for  Duties,  see  Trial.  788. 
For  Payment  of  Purchase  Money,  see  Trusts. 

58." 
For  Money  Furnished  to  Purchase  Land,  see 

Trusts.  84. 
In    Favor    of   Beneficiarv.    see    Trusts.    217. 

224. 
Of  Vendor,  see  Vendor  and  Purchaser,  II.; 

IV.   §  3. 
For   Purchase   Money  Wrongfully   Received 

by  Vendor,  see  Vendor  and  Purchaser, 

62. 
For  Wages,  see  Constitutional  Law.  563. 
Review   of   Decision    as   to.   see   Appeal    and 

Error,  610. 
By    Order    as    to    Delivery    of    Proceeds    of 

Milk,  see  Assignment,  40. 
Due  Process  as  to.  see  Constitutional  Law. 

814-818.   877-880. 
Impairing   Obligation   of  Contract    by   Stat- 
utes   as    to.    see    Constitutional     Law. 

120.5-1209. 
By  Parol  Agreement,  see  Contracts.  167. 
Agreement  to  Pay.  see  Contracts.  358. 


Attorney's   Fees   on   Foreclosure,   see   Costs 

and  Fees,  45. 
Federal    Jurisdiction    of    Suit    to    Enforce, 

see  Courts,  375. 
Effect  of  Sale  under,  on  Dower  Rights,  see 

Dower,  30. 
What   is,   see   Encumbrances. 
Levy  on,  see  Levy  and  Seizure,  7. 
Complaint  in  Action  on,  see  Pleading,  II.  i. 
As    to    Proceeds    in    Receiver's   Hands,    see 

Receivers,  80-107. 
Subrogation   to,   see   Subrogation. 
Return   of  Writ   in  Case   of  Logger's  Lien, 

see  Writ  and  Process,  83. 


I.  In  General. 

For  Editorial  Notes,  see  infra.  III.  §§  1,  2, 
4,   5. 

1.  A  lien  is  the  right  which  a  creditor 
has  of  detaining  in  his  possession  the  goods 
of  his  debtor  until  the  debt  is  paid.  Fishell 
V.  Morris,  57  Conn.  547,  18  Atl.  717,       6:  82 

2.  A  lien  at  common  law  can  exist  only 
when  the  creditor  has  the  actual  possession 
of  the  goods  over  which  the  lien  is  claimed, 
and  the  debt  was  incurred  in  respect  to 
those  very  goods.  Id. 

3.  Parting  with  possession  operates  as  a 
waiver  or  forfeiture  of  a  common-law  lien. 

Id. 

4.  Where  printers  refused  to  make  an 
agreement  to  do  certain  printing  for  a  per- 
son, or  enter  upon  the  work  of  preparing 
type  and  plates  therefor,  until  assured  by  a 
third  party  that  the  necessary  paper  was  to 
be  furnished  and  no  delivery  of  the  work 
was  to  be  made  except  upon  cash  payment, 
they  have  a  lien  as  against  the  person  fur- 
nishing the  paper  (altnough  it  was  obtained 
from  him  by  fraud)  on  the  paper  delivered 
to  them,  not  only  for  labor  literally  ex- 
pended upon  the  paper  itself, — as,  by  print- 
ing,— but  for  any  act  done  or  labor  per- 
formed or  money  expended  in  the  prepara- 
tion of  type,  cuts,  etc.,  for  the  work.  Con- 
row  v.  Little,  115  N.  Y.  387,  22  N.  E.  346. 

5:  6.^3 

5.  No  lien  will  be  imposed  by  equity  upon 
property  of  a  minor  in  favor  of  one  who 
advances  money  at  his  request  to  redeem 
the  property  from  a  mortgage  sale,  notwith- 
standing his  agreement  that  the  claim  shall 
be  secured  by  a  lien  on  the  property.  Bur- 
ton V.  Anthony,  46  Or.  47,  79  Pac.  185,  08:  826 

6.  The  proceeds  of  a  sale  of  real  property 
which  was  subject  to  a  lien,  where  by  agree- 
ment of  all  parties  the  sale  was  made  and 
tne  proceeds  deposited  in  the  bank,  to  stand 
in  lieu  of  the  real  property  and  to  abide  an 
adjudication  of  the  rights  of  a  lien  claimant, 
mav  l)e  sub)ected  to  his  lien  by  a  suit  in 
equity.  Lockett  v.  Robinson.  3l'Fla.  1.34.  12 
So.    67.  20:  67 

7.  A  party  claiming  a  lien  may  go  into 
equity  for  relief,  where  his  lien  is  given  by 
a  statute  which  does  not  give  an  adequate 
remedy,  or  where,  owing  to  the  peculiar  cir- 
cumstances of  the  ease,  the  remedy  given 
bv  statute  cannot   furnish  relief.  Id. 
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8.  Assignors  for  creditors  are  not  neces- 
sary parties  to  a  suit  to  enforce  liens  against 
the  assigned  property,  where  no  relief  is 
sought  against  them.  Id. 
For  seed  grain. 

9.  Where  the  seed  grain  described  in  a 
note  or  contract  is  actually  and  in  good 
faith  sold  and  furnished  to  the  maker  of  the 
note  for  seeding  purposes,  pursuant  to  the 
agreement  of  the  parties,  and  a  portion  of 
the  amount  received  is  subsequently  sold 
or  otherwise  appropriated  by  him,  and  not 
sown  upon  the  land  designated,  that  fact 
will  not  defeat  the  lien  of  the  seller,  under 
the  Minnesota  statute,  for  the  price  of  that 
portion  of  such  seed  grain  actually  sown 
upon  the  land,  upon  the  crop  grown  there- 
from. Nash  V.  Brewster,  39  Minn.  530,  41 
N.  W.  105,  2:  409 

10.  The  Minnesota  statute  authorizes  the 
holder  of  a  seed  grain  note,  upon  condition 
broken,  to  take  possession  of  the  crop  raised 
from  the  seed  for  which  it  is  given;  and  the 
holder  thereof  may  in  such  case  enforce  his 
lien  as  against  the  holder  of  a  subordinate 
lien  thereon  who  has  taken  possession,  and 
may  maintain  an  action  against  him  for 
the  conversion  thereof.  Id. 
For  keeping  animals. 

Burglary  by  Owner  of  Animal,  see  Burglary, 

4. 
See  also  infra,  17-22. 
For  Editorial  Notes,  see  infra.  III.  §  1. 

11.  One  who  keeps  a  horse  or  other  live 
stock  for  compensation  has  a  lien  thereon 
for  such  compensation,  under  W.  Va.  Code 
1891,  chap.  100,  §  15.  Lambert  v.  Nicklas, 
45  W.  Va.  527,  31  S.  E.  951,  44:  561 

12.  A  lien  for  the  price  of  keeping  ani- 
mals, under  Conn.  Gen.  Stat.  §  3047,  al- 
though created  by  statute,  is  the  same  in 
kind  as  a  common-law  lien,  and  can  exist 
only  in  favor  of  a  person  in  possession  of 
the  animals.  Fishell  v.  Morris,  57  Conn. 
547,  18  Atl.  717,  6:  82 

13.  The  lien  of  a  livery-stable  keeper  on  a 
horse  for  keeping  it  under  a  special  contract 
by  which  the  owner  had  the  right  to  use  it, 
if  any  lien  exists  under  Conn.  Gen.  Stat.  § 
3047,  is  devested  when  the  owner  rightfully 
takes  the  horse  from  the  stable,  and  sells 
it,  while  away,  to  an  innocent  purchaser 
for  value.  Id. 
For  repairs. 

See  also  infra,  23-25. 

14.  An  equitable  lien  cannot  be  allowed 
against  a  lessor  for  repairs  made  under  a 
contract  with  a  lessee  whose  lease  is  for- 
feitea  for  nonpavment  of  rent.  Williams  v. 
Vanderbilt,  145  III.  238,  34  N.  E.  476,  21:  489 

15.  Every  person  who  has  bestowed  labor 
and  skill  on  a  chattel  bailed  to  him  for  the 
purpose,  thereby  increasing  its  value,  has  a 
lien  on  such  chattel  under  the  common  law, 
and  may  retain  the  same  until  paid  his  rea- 
sonable charge:^  for  his  services.  Drum- 
mond  Carriage  Co.  v.  Mills.  54  Neb.  417.  74 
X.  W.  966,  40:  761 


II.  Priorities. 

Of  Execution  over  Prior  Unrecorded  Convey- 
ance, see  Real  Property,  68.  69. 

Of  Hospital,  see  Estoppel,  175. 

Of  Maritime  Lien,  see  Maritime  Liens,  3,  4. 

Priority  between  Mortgage  and  Other  Liens, 
see  Mortgage,  II. 

Between  Loan  Association  Mortgage  and 
Other  Liens,  see  Statutes,  50,  186. 

Between  Tax  Lien  and  Other  Liens,  see 
Taxes,  547-550. 

For  Editorial  Notes,  see  infra,  HI.  §  3. 

16.  Statutory  or  contract  liens  are  sub- 
ordinate to  all  prior  existing  rights  in  the 
property,  and  do  not,  like  common-law  liens, 
attach  to  the  property  itself  without  ref- 
erence to  ownership,  and  override  other 
rights  in  the  property.  Sullivan  v.  Clifton 
(N.  J.  Err.  &  App.)  55  N.  J.  L.  324,  26  Atl. 
964,  20:719 
For  keeping  animals. 

For  Editorial  Notes,  see  infra,  III.  §  3. 

17.  The  statutory  lien  of  an  agister  for 
feed  and  care  of  animals  is  inferior  to  a 
prior  chattel  mortgage  duly  recorded. 
Hauch  V.  Ripley,  127  Ind.  151,  26  N.  E.  70, 

11:  61 

18.  A  statutory  lien  of  a  livery-stable 
keeper  for  keeping  a  horse  left  with  him  by 
the  owner  is  subsequent  and  subject  to  a 
prior  recorded  mortgage  on  the  horse  given 
by  the  owner.  Sullivan  v.  Clifton  (N.  J. 
Err.  &  App.)  55  N.  J.  L.  324,  26  Atl.  964, 

20:  719 

19.  A  statute  giving  livery-stable  keepers 
a  lien  for  the  keeping  of  animals  placed  in 
their  charge,  without  the  knowledge  or  con- 
sent of  the  mortgagee,  does  not  make  such 
lien  superior  to  that  of  a  prior  duly  record- 
ed mortgage  on  the  animals,  even  though 
the  law  day  has  passed  and  the  animals 
are  still  in  the  mortgagor's  possession. 
Chapman  v.  First  Nat.  Bank.  98  Ala.  528,  13 
So.  764,  22:  78 

20.  The  statutory  lien  of  a  livery-stable 
keeper,  given  by  Mill.  &  V.  (Tenn.)  Code.  § 
2760,  is  inferior  to  a  mortgage  duly  regis- 
tered before  the  feeding  of  the  horse  for 
which  the  lien  is  claimed,  in  the  absence 
of  an  agency  or  some  other  authorization 
or  recognition  by  the  mortgagee  in  respect 
to  the  keeping  of  the  horse.  McGhee  v. 
Edwards,  87  Tenn.  506,  11  S.  W.  316,    3:  654 

21.  The  lien  of  a  chattel  mortgage  proper- 
ly filed  is  paramount  to  that  of  an  agister 
for  subsequently  pasturing  mortgaged  stock, 
unless  the  mortgagee  consented,  either  ex- 
pressly or  impliedly,  that  the  stock  might 
be  pastured  and  subjected  to  such  lien. 
Wright  V.  Sherman.  3  S.  D.  290,  52  N.  W. 
1093,  17:  792 

22.  The  fact  that  a  mortgagor  of  live- 
stock retains  possession  tnereof  does  not  of 
itself  show  the  mortgagee's  consent  that 
the  stock  may  be  subjected  to  an  agister's 
lien  for  pasturing.  Id. 
For  labor  and  repairs. 

23.  A  statutory  laborer's  lien  for  harvest- 
ing grain  is  not  superior  to  a  chattel  mort- 
gage executed  and  recorded  before  the  grain 
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was  ready  for  harvesting,  where  the  statute 
does  not  provide  for  such  superiority.  Wil- 
Bon  V.  Donaldson,  121  Cal.  8,  53  Pac.  404, 

43:  524 

24.  Claims  for  labor  do  not  take  preced- 
ence of  the  lien  of  a  chattel  mortgage,  upon 
the  appointment  of  a  receiver  who  takes 
possession  of  the  mortgaged  chattels  after 
condition  broken,  under  Ohio  Rev.  Stat. 
1892,  §  3206o,  providing  that,  where  prop- 
erty of  an  employer  is  placed  in  the  hands 
of  an  assignee  or  receiver,  claims  for  labor 
performed  within  three  months  prior  to  the 
appointment  of  such  assignee  or  receiver 
shall  be  first  paid  out  of  the  trust  fund,  in 
preference  to  all  other  claims;  since  th« 
mortgaged  chattels,  to  the  extent  that  they 
are  required  to  satisfy  the  mortgage,  are 
the  property  of  the  mortgagee,  and  not  of 
the  mortgagor.  St.  Marys  Machine  Ck).  v. 
National  Supply  Co.  68  Ohio  St.  535,  67  N. 
E.  1055,  64:  845 

25.  One  who  makes  needed  repairs  on  a 
mortgaged  buggy  left  with  him  for  the  pur- 
pose by  the  mortgagor  without  the  knowl- 
edge of  the  mortgagee  is  entitled  to  a  lien 
thereon  for  his  services  superior  to  that  of 
the  mortgagee  where  the  latter  has  given 
the  mortgagor  "  at  least  implied  authority 
to  have  repairs  made  by  a  clause  in  the 
mortgage  that  the  mortgagor  should  not  so 
negligently  or  improperly  use  or  care  for 
the  buggy  as  to  subject  it  to  probable  loss 
or  material  depreciation  in  value.  Drum- 
mond  Carriage  Co.  v.  Mills,  54  Neb.  417,  74 
N.  W.  966,  40:  761 


ni.  Editorial  Notes. 

§  1.  Generally. 

Power  to  permit  receiver  of  private  corpo- 
ration to  create  liens  on 
its  property.     16:  603. 

Power  of  partner  to  create  lien  upon  firm 
real   property.     28:  97.. 

Right  of  trustee  to  create  lien  on  trust  es- 
tate.    7:  656.* 

Carrier's  lien.     4:  376.* 

Banker's  lien  on  deposit.     6:  227.* 

Innkeeper's  lien.     21 :  229. 

On  animals  for  cost  of  keeping.     6:  82.* 

Priority  of  agister's  lien.     17:  792. 

Vendor's  lien  for  purchase  price  of  railroad 
rails.     66:  44. 

On  property  of  member  of  mutual  insur- 
ance company  as  security 
for  his   liability.     32:  504. 

Duress  by  lien  on  real  property.     16:  376. 

On  abutting  propertv  for  cost  of  sewer.  60: 
237. 

Amount  in  dispute  in  case  of  injunction 
against  enforcement  of 
liens  against  specific  prop- 
erty.    61:781. 

I.ialiility  of  differont  parcels  in  inverse  or- 
der ot  alienation.    5:  282.* 

Injunction  in  favor  of.  or  against,  lien 
creditors  to  prevent  exe- 
cution sales.     'AC):  12.'). 


§  2.  Equitable  liens;  lien  of  cotenant. 

What  are.     4:  248.* 
How  created.     4:  248.* 
Created  by  assignment.     4:  248.* 
Exclusive  jurisdiction  in  equity.     4:  249.* 
Payment  of  another's  debt  creates  no  equi- 
table lien.     9:  173.* 
Equitable  lien  of  partners  on  real  property. 

28:  102. 
Of  creditors'  suit.     1 :  639.* 
For   rents   received   by   cotenant.      16:  547; 

28:  849. 
By  cotenant  for  improvements.     29:  456.      ' 
§  3.  Priority. 
In  general.     9:  481.* 
Priority   of   railroad   mortgage    over   other 

.  liens.     9:  143.* 
Between  agister's  lien  and  chattel  mortgage. 

17:  792. 
Retroactive  eflfect  of  filing  chattel  mortgage 
for  record  as  against  lien 
acquired    after    execution 
of  mortgage.     33:  163. 
Superiority  of  lien  of  local  assessment  over 

prior  lien.     35:  372. 
§  4.  Purchase  subject  to  lien. 
See  also  Mortgage,  VIII.  §§  11,  12. 
As  giving  right  of  action  to  third  party. 

25:  275. 
Effect  of  lien  as  against  purchaser  at  judi- 
cial   sale    without    notice. 
21 :  38. 
Personal  liability  of  purchaser  of  personal 
property  which  is  subject 
to  a  lien.    59:  737. 
Purchasers  of  property  subject  to  chat- 
tel mortgage.    59:  737. 
Liens  created  by  statute.     59:  738. 
§  5.  Waiver;  extinguishment. 
See   also  Mortgage^  VIII.   §§   14-17. 
Effect  of  partition  deed  on  lien.     57:  340. 
Waiver  of  junior  lien  by  failure  to  assert  it 
in   foreclosure  proceeding. 
68:  323. 
Effect  of  consolidation  of  corporations  upon 
liens    and    priorities.     23: 
233. 
Waiver  of  lien  bv  attachment  or  execution. 
'50:  714. 
Liens    not    depending    upon    possession. 
50:  714. 
Chattel  mortgages;  liens  on  person- 
al  property   expressly   re- 
served by  seller.     50:  714. 
Landlord's  lien.    50:  717. 
Vendor's  lien  on  real  propertv.    50: 

717. 
Mortgages.     50:  718. 
Liens  depending  upon  possession.     50: 
719. 
Pledges.     50:  719. 
Agister's  lien.    50:  720. 
Stoppage  in  transitu  :  seller's  lien. 

50:  721. 
Carrier's  lien.    50:  721. 
Laborer's    or    manufacturer'^    lien. 
50:  722. 
Waiver,    bv    attaelinieiit    or   execution.     .30: 
714. 


1960 


LIEUTENANT  GOVERNOR— LIFE  TENANTS.  I. 


LIEUTENANT  GOVERNOR. 

Contest  of  Election  of,  see  Elections,  327. 

Rights  of,  on  Death  of  Governor  Pending 
Election  Contest,  see   Governor,  6. 

Mandamus  to,  see  Mandamus,  53. 

Election  to  Fill  Vacancy,  see  Elections,  66. 

Term  of  Office  of  One  Appointed  to  Fill  Va- 
cancy, see  Officers,  91. 

Salary  of,  see  Officers,  175. 

♦  •» 


LIFE  ANNUITIES. 

See  Annuities. 


LIFE  ESTATE. 


Creation  of,  by  Deed,  see  Deeds,  79-83,  91; 

Real  Property,  I.  b  and  c. 
Creation  of,  by  Will,  see  Wills,  III.  g,  2  and 

3. 
In  General,  see  Life  Tenants. 


LIFE  INSURANCE. 

See  Insurance. 

♦•» 


LIFE  TABLES. 

Computation  of  Damages  bv.  see  Damages, 

411. 
Admissibility    in    Evidence,    see    Evidence, 

1010.  1011. 


LIFE  TENANTS. 


I.  In  General. 
II.  Possession,     Enjoy:  ent.     and    Use     of 
Property. 

a.  In  General. 

b.  Corporate  Stock  and  Bonds;  Divi- 

dends. 

c.  Mines  and  Oil  Lands. 
III.  Liability  for  Expenses,  etc. 

IV.  Editorial   Notes. 

Action  by  Rever>ioner  to  Remove  Tax  Deed 
as  Cloud,  see  Cloud  on  Title.  10. 

Covenant  by,  see  Covenant.   1. 

Covenant  Running  with  Estate  of.  see  Cove- 
nant. 91. 

V>x  Curtesy,  see  Curtesy. 

As  to  Dower,  see  Dower. 

Quitclaim  Deed  to.  see  Deeds.  30. 

Power  of  Equity  as  to.  see  Equity.  7.  07. 

Estoppel  a-  to  Ri^rhts  of.  see  Estoppel.   168. 

Estoppel  <^if  Keinaindcnrien  by  Condtict  of. 
-ee  Estfippel.  290. 

Evif-tion    of.    see    Eviction. 

Daiiiiiiio   lor  Evictidii  nf,  >«■(-   Daiiiajji--.  411. 

< 'i'iK-lu-i\ cTic-^  (ii  Ad  judical  idii.  ^cc  ■(iuIl'- 
TTifiit.  17'l  l!t3. 


Judgment  against,  as  Affecting  Reversion- 
ers, see  Judgment,  255. 

Levy  on  Life  Tenant's  Interest,  see  Levy 
and  Seizure,  10,  36. 

Running  of  Limitation  against  Remainder- 
man, see  Limitation  of  Actions,  23,  80, 
129. 

Right  of  Action  for  Injury  to  Property,  see 
Parties,  20. 

Violation  of  Rule  against  Perpetuities  by 
Power  of  Appointment,  see  Perpetuities, 
24,  26. 

Power  to  Dispose  of  Estate  by  Will,  see 
Powers,  11. 

Proximate  Cause  of  Loss  of  Stock  by  Re- 
maindermen, see  Proximate  Cause,  28. 

As  to  Life  Estates  and  Remainders  General- 
ly, see  Deeds,  79-83,  91;  Real  Property, 
I.  c:  Wills,  in.  g. 

Subrogation  of  Remaindermen  Paying 
Taxes,  see  Subrogation,  29. 

Effect  of  First  Life  Tenant's  Death  on 
Trust,  see  Trusts,  96. 

Proof  of  Life  Tenant's  Incapability  of 
Bearing  Children,  see  Trusts,  106. 

Trustee's  Power  to  Forfeit  Life  Tenant's  In- 
terest, see  Trusts,  155. 

Beneficiaries  for  Term  of  Years  as,  see 
Trusts,  174. 

Limitation  Over,  of  Chattel,  see  Wills,  332, 
333. 


I.  In  General. 

1.  The  life  estates  created  by  statute,  giv- 
ing a  surviving  husband  or  wife  one-third 
interest  for  life  in  the  real  estate  of  the 
other,  are  subject  to  the  incidents  of  com- 
mon-law life  estates,  although  they  are  not 
the  same  as  the  common-law  estates;  and 
the  life  tenant  is  therefore  impeachable  for 
waste.  Swayne  v.  Lone  Acre  Oil  Co.  98  Tex. 
597,  86  S.  W.  740,  69:  986 
Apportionment  of  loss. 

Apportioning  Amount  Paid  for  Premiums  on 

Bonds,  see  infra,  46-49. 
See  also  infra,  59. 

2.  An  apportionment  should  be  made  be- 
tween life  tenants  and  remaindermen  of  the 
portion  of  a  trust  fund  recovered  from  an 
insolvent's  estate  when  part  of  it  is  lost  so 
as  to  make  an  allowance  to  the  life  tenants 
for  the  loss  of  income  for  the  time  during 
which  such  insolvent's  estate  was  in  course 
of  settlement,  and  thus  apportion  the  loss. 
Greene  v.  Greene,  19  R.  I.  619,  35  Atl.  1042, 

35:  790 

3.  The  amount  apportionable  to  life  ten- 
ants for  loss  of  income  during  the  settle- 
ment of  an  insolvent's  estate  from  which 
only  a  part  of  the  trust  fund  is  recovered 
is  the  interest  on  that  sum  which  at  inter- 
est will  produce  the  amount  recovered.  Id. 
Forfeiture;  tax  sale. 

See  also  infra,  24.  60,  61.  66,  67. 

4.  A  remainderman  is  not  entitled  to  for- 
feiture of  the  life  tenant's  interest  because 
of  waste,  under  Ga.  Civ.  Code  1895,  §  3090, 
unless  it  appears  that  there  has  been  both 
]ierinis-ive  and  voluntary  waste  by  the  ten- 
ant, or  bv  one  for  whose  conduct  he  is  re- 
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sponsible;  and  it  must  also  appear  that  the 
voluntary  waste  has  been  committed  wan- 
tonly, in  a  manner  evidencing  an  utter  dis- 
regard of  the  rights  of  the  next  taker;  but 
he  is  entitled  to  damages  for  waste  which  is 
either  permissive  or  voluntary.  Roby  v. 
Newton,  121  Ga.  679,  49  S.  E.  694,        68:  601 

5.  Forfeiture  of  a  life  estate  under  Ohio 
Rev.  Stat.  §  2852,  for  neglect  to  pay  taxes 
so  long  that  the  land  is  sold  therefor,  and 
neglect  to  redeem  within  one  year  there- 
after, does  not  occur  when  such  tax  sale  is 
so  defective  that  a  valid  deed  cannot  be 
made  thereon.  Estabrook  v.  Royon.  52  Ohio 
St.  318,  39  X.  E.  808,  32:  805 

6.  An  administrator  with  the  will  an- 
nexed, who  under  a  provision  of  the  will  has 
paid  the  taxes  on  a  homestead  estate,  which 
the  life  tenant  has  neglected  and  refused  to 
pay,  in  order  to  save  it  from  entire  loss  to 
the  reversioner,  may  have  a  receiver  ap- 
pointed to  take  charge  of  the  premises,  col- 
lect the  rentals,  and  apply  the  proceeds  to 
pay  the  taxes  and  necessary  repairs  and  re- 
imburse the  administrator  for  the  taxes 
paid  by  him;  and  such  receiver  may,  if  the 
rental  is  insufficient,  sell  the  life  estate  un- 
der direction  of  the  court,  or  so  much  there- 
of as  may  be  sufficient  for  the  purpose.  St. 
Paul  Trust  Co.  v.  Mintzer,  65  Minn.  124,  67 
N.  W.  657,  32:  756 

7.  A  devisee  of  a  life  estate  in  remainder 
cannot  cut  off  the  remainders  limited  upon 
his  life  estate  by  purchasing  the  property  at 
tax  sales  caused  by  default  of  the  first 
taker.  Defreese  v.  Lake,  109  Mich.  415,  67 
N.  W.  505,  32 :  744 

8.  A  purchase  by  the  life  tenant  of  a 
tax  title  to  the  property  from  one  who 
purchased  at  a  sale  made  possible  by  his 
own  default  in  failing  to  pay  the  taxes 
when  due  amounts  merely  to  a  redemption 
from  the  tax  sale,  and  restores,  not  only 
his  own  rights,  but  those  of  the  remainder- 
man. Crawford  v.  Meis,  123  Iowa,  610.  99 
N.  W.  186,  66:  154 
Other  sales. 

Sale    of    Infant's    Remainder,    see    Infants, 

94. 
Purchase    by    Life    Tenant    on    Foreclosure, 

see   Mortgage,    159. 
Decree   for   Future   Sales   of   Ground  Rents 

by  Trustee,  see  Trusts.  141. 
Prohibition   against   Alienation   during  Life 

Tenancy,  see  Wills,  315. 
See  also  Judicial  Sale,  7. 

9.  Nonexistence  of  remaindermen  of  the 
first  class  under  a  will  leaving  property  in 
trust  to  one  for  life,  with  remainder  to  his 
children,  with  remainders  over,  will  not 
prevent  the  sale  of  realty  so  as  to  bind 
such  remaindermen  should  they  come  into 
being,  if  the  life  tenant  and  the  living  re- 
maindermen of  the  other  classes  are  be- 
fore the  court.  Ridley  v.  Halliday.  106 
Tenn.  607.  61  S.  W.  1025.  53:  477 

10.  A  bill  to  sell  realty  held  in  trust  for 
a  life  tenant,  with  remainder  to  his  chil- 
dren and  otlior  remainder^  over,  may  be 
filed  by  tlic  lifi'  tenant  a>  well  as  against 
him.  Id. 


Security  for  remainderman. 

11.  Equity  has  power  to  provide  for  the 
securing  of  any  part  of  real  property  which 
is  going  to  loss  during  a  life  tenancy,  if 
imperative  need  calls  for  it  and  the  life 
tenant  be  not  harmed  thereby,  or  if  he  be 
compensated.  Williamson  v.  Jones,  43  W. 
Va.  562,  27  S.  E.  411,  38:  694 

12.  Those  entitled  in  remainder  to  a 
fund  the  legal  estate  in  which  is  vested  in 
life  tenants  are  entitled  to  the  appoint- 
ment, by  a  court  of  equity,  of  trustees  to 
preserve  the  fund  for  their  benefit.  Graham 
v.  Whitridge,  99  Md.  290,  58  Atl.  36,  66:  408 
Action  to  establish  right  of  remainderman. 

13.  An  action  to  establish  an  agreement 
by  brothers  and  sisters  to  whom  land  has 
descended  in  common,  to  hold  the  same  as 
joint  tenants,  and  that  it  shall  pass  by  de- 
scent or  devise  to  the  survivor  and  from  the 
latter  to  a  child  of  one  of  the  brothers,  and 
to  set  aside  conveyances  of  the  land  by  the 
survivor,  is  not  prematurely  brought  by 
such  child,  on  the  ground  that  the  survivor 
is  not  yet  dead  and  that  the  child  is  not 
entitled  to  possession,  since  if  the  agree- 
ment is  valid  he  has  a  vested  remainder  in 
the  property  and  the  right  to  protect  the 
estate,  so  that  he  may  receive  the  same 
when  it  should  come  to  him  by  the  terms 
of  the  agreement.  Murphy  v.  Whitney,  140 
N.  Y.   541,  35   N.   E.   930,  24:  123 


II.  Possession,  Enjoyment,  and  Use  of  Prop- 
erty. 

a.  In  General. 

Adverse  Possession  During  Life  Tenancy, 
see  Adverse  Possession,  I.  g. 

Purchase  by  Reversioners  on  Foreclosure 
Sale,  see  Cotenancy,  34,  35. 

Right  to  Crops  on  Death  of.  see  Crops,  13- 
16,  and  also  infra,  IV.  §  1. 

Inheritance  by  Adopted  Child,  see  Descent 
and  Distribution,  42. 

Effect  of  Nonuser  of  Easement,  see  Ease- 
ments,  101. 

What  Constitutes  an  Abandonment  of  Ease- 
ment,  see   Easements,   101. 

Presumption  as  to  Possession  of,  see  Evi- 
dence,  696. 

Fixtures  as  Between  Life  Tenant  and  Re- 
mainderman,  see  Fixtures,  20,  21. 

Garnishment  of  Income  of,  see  Garnish- 
ment, 31. 

Rights  of,  as  to  Insurance,  see  Insurance, 
1165-1167. 

For  Editorial  Notes,  see  infra,  IV.  §  1. 

14.  The  legatee  for  life  of  chattels  de- 
vised without  limitation  over  in  remainder 
has  the  absolute  property  in  such  chattels 
as  are  consumed  in  their  use.  Bartlett  v. 
Patton,  33  W.  Va.  71,  10  S.  E.  21,  5:  523 

15.  But  to  give  him  such  an  absolute 
])r()porty  in  even  these,  they  mu-st  have  been 
given  to  him  as  a  specific,  and  not  as  a  gen- 
eral, legacy,  or  merely  as  a  part  of  the  re- 
siduum. Id. 
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16.  The  only  principle  for  determining 
the  relative  right  of  life  tenants  and  re- 
maindermen in  respect  to  the  capital  and 
income  of  trust  property  under  a  will  is 
to  ascertain  the  intention  of  the  testator 
from  the  language  used,  the  relations  of 
the  parties  to  each  other,  their  condition, 
and  all  the  surrrounding  facts  and  circum- 
stances of  the  case.  McLouth  v.  Hunt,  154 
N.  Y.  179,  48  N.  E.  548,  39:  230 

17.  Trustees  appointed  to  preserve  re- 
mainders in  a  fund  in  which  legal  life  es- 
tates have  been  created  should  apportion 
the  securities  as  nearly  as  possible  among 
the  respective  life  estates.  Graham  v.  Whit- 
ridge,  99  Md.  290,  58  Atl.  36,  66:408 

18.  Notes  given  for  rent  to  a  life  tenant, 
though  not  due  at  the  time  of  her  death, 
and  although  a  crop  of  corn  is  then  still  on 
the  ground,  belong  entirely  to  her  estate, 
and  are  not  apportionable  between  it  and 
the  remaindermen,  where  the  lease  has  ex- 
pired during  her  lifetime,  and  the  lessee 
has  gathered,  or  is  entitled  to  gather,  all 
the  crops  raised  on  the  premises,  and  has 
had  the  full  benefit  of  the  lease.  Noble  v. 
Tyler,  61  Ohio  St.  432,  56  N.  E.  191,    48:  735 

19.  The  doctrine  of  equitable  conversion 
will  not  be  applied  for  the  purpose  of  giving 
to  the  life  tenants  a  portion  of  the  pro- 
ceeds of  the  sales  of  unproductive  real  es- 
tate, as  income  from  the  time  of  the  testa- 
tor's death,  under  a  will  giving  the  execu- 
tors powers  to  sell,  and  directing  them  to 
manage  the  estate  so  as  to  produce  income, 
where,  from  the  facts  that  the  estate  is 
large  and  that  the  will  directs  the  proceeds 
of  sales  to  be  reinvested,  it  is  evident  that 
the  testator  did  not  intend  income  to  be 
paid  to  the  life  tenants  on  account  of  prop- 
ertv  from  which  none  was  realized.  Hite 
V.  Hite,  93  Ky.  257,  20  S.  W.  778,       19:  173 

20.  Things  part  of  the  land  wrongfully 
severed  by  a  tenant  for  life  become  per- 
sonalt}',  but  belong  to  the  owner  of  the  next 
vested  estate  of  inheritance  in  reversion 
or  remainder,  not  the  life  tenant.  William- 
son V.  Jones,  43  W.  Va.  .562.  27  S.  E.  411. 

38:  694 

21.  On  the  sale  of  part  of  a  trust  estate 
to  discharge  liens  which  exist  by  fault  of 
the  life  tenant,  such  portion  of  the  pro- 
ceeds as  would  go  to  the  life  tenant  if  the 
value  of  her  life  estate  were  estimated  and 
paid  to  her  may  be  paid  over  to  her,  not  as 
a  payment  of  the  value  of  her  interest,  but 
as  an  investment,  if  secured  by  life  insur- 
ance on  her  life  in  reputable  level  premium 
companies  authorized  to  do  business  in  the 
state,  and  if  she  adequately  secures  pay- 
ment of  the  premiums  and  also  secures 
prompt  payment  of  future  taxes  on  the  un- 
sold property  by  mortirage  to  the  trustee 
upon  her  life  estate  therein,  making  it  a  first 
lien  on  such  pstate.  Ruggles  v.  Tvson.  104 
Wis.  500.  79  X.  W.  7(j6.  81   X.  W."  367. 

48:  809 

22.  A  lifi>  tenant  of  a  tru>i  estate  to 
wlioiii  i~  li'iveii  a  iiower  of  appointment  by 
will  fnr  the  distribution  of  the  remainder 
at   her   discretion    amon?  her   surviving   de- 


scendants, in  default  of  which  the  remainder 
shall  go  to  her  living  children  and  to  the 
descendants  of  those  who  are  dead  by  right 
of  representation,  though  competent  to  sell 
her  life  interest  so  as  to  separate  it  from 
the  power  of  appointment,  has  no  authority 
to  separate  her  estate  from  the  estate  in 
remainder,  and  should  not  be  given  that 
power  by  a  court  of  equity  without  some 
overpowering  necessity  existing  to  demand 
it,  because  that  course  would  substitute  a 
mere  expectancy  for  a  certainty,  contrary 
to  the  settlor's  scheme.  Id. 

23.  The  best  interest  of  infant  owners  of 
an  estate  in  remainder  requiring  an  allow- 
ance to  them  of  an  immediate  benefit  there- 
from for  their  maintenance  and  education 
will  not  warrant  a  court  of  equity  in  mak- 
ing an  allowance  to  them  from  the  trust 
estate  during  the  existence  of  a  life  ten- 
ancy, where  the  trust  not  only  fails  to  give 
any  interest  to  the  remaindermen  until 
after  the  life  tenant's  death,  but  also  makes 
their  interest  contingent  by  providing  that 
the  life  tenant  may,  by  her  will,  in  her  dis- 
cretion, distribute  the  estate  among  her 
surviving  children  and  grandchildren,  and, 
in  default  of  her  appointment,  gives  the 
estate  to  her  surviving  children  and  the  de- 
scendants of  deceased  children  by  right  of 
representation.  Id. 
Purchase  at  tax  sale. 

See  also  supra,  4-8. 

24.  A  tenant  for  life  in  possession  of 
real  estate  cannot  obtain  an  absolute  title 
to  the  property,  either  directly  or  indirect- 
ly, by  suffering  it  to  be  sold  for  taxes,  and 
then  acquiring  the  tax  title.  Hanna  v.  Palm- 
er, 194  111.  41,  61  N.  E.  1051,  56:  93 
Removal  of  building. 

25.  The  removal  by  the  owner  of  a  life 
estate,  of  a  large  dwelling  house,  which  waa 
expensive  when  erected,  but  which,  by 
reason  of  railroads  and  factories  around  it, 
has  become  absolutely  undesirable  as  a 
residence  and  incapable  of  any  use  as  busi- 
ness property,  does  not  constitute  action- 
able waste  as  against  the  reversioner,  with 
whom  no  contractual  relations  exist,  when 
the  removal  of  the  building  largely  en- 
hances the  value  of  the  property  for  busi- 
ness purposes.  Melms  v.  Pabst  Brew.  Co. 
104  Wis.  7,  79  N.  W.  738,  46:  478 
Subjecting  to  life  tenant's  debts. 

26.  When,  on  failure  of  a  life  tenant  to 
exercise  a  power  of  appointment  by  will,  the 
land  passes  on  his  death  to  remaindermen 
under  the  will  which  gave  the  power,  it 
cannot  be  subjected  to  the  life  tenant's 
debts.  Balls  v.  Dampman,  69  Md.  390,  18 
Atl.    16.  1:  546 

b.  Corporate    Stock   and   Bonds;    Dividends. 

For  Editorial  Notes,  see  infra.  IV.  §  1. 

27.  A  corporation  cannot  change  accumu- 
lated earnings  into  capital,  as  between  life 
tenants  and  remaindermen,  by  its  mere  res- 
olution, or  conclude  the  courts  on  that  ques,- 
tion.  McLouth  v.  Hunt,  154  N.  Y.  179,  48 
N.  E.  548.  39:  230 
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28.  New  shares  of  preferred  stock  issued 
in  twice  the  amount  of  the  old  shares  but 
at  one  half  the  rate  of  interest,  in  settle- 
ment or  compromise  of  claims  of  the  holders 
on  account  of  back  and  unpaid  dividends, 
constitute  capital,  and  not  income,  as  be- 
tween a  life  tenant  and  remainderman. 
Mills  V.  Britton,  64  Conn.  4,  29  Atl.  231, 

24:  536 
Cash  dividends. 
For  Editorial  Notes,  see  infra,  IV.  §  1. 

29.  The  rule  that  cash  dividends  on  cor- 
porate stock  go  to  life  tenants,  and  stock 
dividends  to  the  remaindermen,  will  not 
yield  whenever  an  investigation  might  ap- 
pear to  indicate  its  failure  in  a  given  case 
to  accomplish  what  might  be  conceived  to 
be  exact  justice,  upon  the  basis  of  some 
theoretical  view  of  the  ultimate  rights  of 
persons  asserting  conflicting  successive 
stock  interests.  Smith  v.  Dana,  77  Conn. 
543,  60  Atl.  117,  69:  76 

30.  Where  a  member  of  a  joint-stock  as- 
sociation organized  for  dealing  in  land, 
whose  interest  therein  is  purely  personal  es- 
tate consisting  of  a  right  to  share  in  the 
protits  and  to  an  account  of  assets,  devises 
his  estate  to  trustees,  with  directions  to 
pay  the  income  to  one  for  life,  and  after 
his  death  to  pay  the  principal  to  another, 
dividends  received  by  the  trustees  out  of 
profits  made  by  the  association  after  testa- 
tor's death  are  income  and  go  to  the  life 
tenant,  and  not  to  the  remainderman.  Re 
Oliver's  Estate,  136  Pa.  43,  20  Atl.  527, 

9:  421 

31.  Dividends  on  stock  held  in  trust  un- 
der a  will  to  pay  the  income  to  life  ten- 
ants are  to  be  distributed  as  income,  al- 
though made  from  a  sinking  fund  which 
had  been  mostly  accumulated  during  the 
testator's  lifetime  for  the  purpose  of  meet- 
ing the  corporation's  obligation  as  indors- 
er  on  bonds  from  which  it  was  finally  re- 
lieved. Quinn  v.  Safe  Deposit  &  Trust  Co. 
93  Md.  285,  48  Atl.  835,  53:  169 

32.  Money  earned  by  a  corporation  dur- 
ing a  stockholder's  lifetime,  but  not  dis- 
tributed as  dividends  until  after  his  death, 
is  income,  and  goes  to  a  life  tenant  under 
his  will,  and  not  to  remaindermen,  al- 
though the  dividend  amounts  to  20  per 
cent  of  the  face  value  of  his  stock.  De 
Koven  v.  Alsop,  205  111.  309,  68  N.  E.  930, 

63 :  587 

33.  Cash  dividends  upon  corporate  stock 
belong  to  the  life  tenants  notwithstanding 
they  were  derived  from  the  sale  of  per- 
manent property  in  which  profits  had  been 
invested.  Smith  v.  Dana,  77  Conn.  543.  60 
Atl.   117,  69:  76 

34.  Withdrawal  from  certain  incidental 
branches  of  business  which  a  corporation 
has  been  carrying  on  does  not  make  the  dis- 
tribution of  the  money  invested  in  them  as 
dividends  a  partial  liquidation  which  will 
carry  the  dividends  to  the  remaindermen 
as  against  life  tenants,  where  the  capital 
stock  is  not  impaired,  and  its  value  re- 
mains above  par,  and  practically  the  same 
after  the  dividends  as  before.  Id. 


35.  Investment  of  the  profits  of  a  cor- 
poration in  permanent  works  does  not  cap- 
italize them,  so  that  upon  the  sale  of  the 
works  the  directors  cannot  distribute  them 
as  a  cash  dividend,  which  will  belong  to 
life  tenants,  and  not  to  remaindermen,  of 
the  stock.  Id. 

36.  Profits  made  by  a  joint-stock  associa- 
tion formed  for  the  purpose  of  dealing  in 
land,  by  a  sale  of  land  at  a  greatly  in- 
creased price  because  of  the  discovery  there- 
in of  mineral  ore  after  the  death  of  one 
of  its  members,  whose  interest  consisted 
simply  of  a  right  to  share  in  profits  and 
to  an  account  of  assets,  will  be  held  to 
have  accrued  after  such  member's  death, 
and  will  belong  to  the  income,  and  not  to 
the  principal,  of  his  estate,  notwithstand- 
ing the  land  was  bought  during  his  life- 
time. Re  Oliver's  Estate,  136  Pa.  43,  20  Atl. 
527,  9:  421 
Stock  dividends. 

See  also  supra,  29. 

For  Editorial  Notes,  see  infra,  IV.  §  1. 

37.  A  stock  dividend  which  in  fact  repre- 
sents profits  made  by  the  corporation  is  in- 
come belonging  to  the  life  tenant.  Hite  v. 
Hite,  93  Ky.  257,  20  S.  W.  778,  19:  173 

38.  Stock  certificates  for  the  accumulated 
earnings  of  a  corporation  represent  profits 
belonging  to  life  tenants  of  stock,  rather 
than  an  increase  of  capital  for  the  benefit 
of  remaindermen.  McLouth  v.  Hunt,  154 
N.  Y.  179,  48  N.  E.  548,  39:  230 

39.  A  life  tenant  is  entitled  to  stock  divi- 
dends declared  from  net  earnings  made  after 
the  respective  rights  of  the  life  tenant  and 
remainderman  have  attached  to  corporate 
stocK  bequeathed  to  them.  Pritchett  v. 
Nashville  Trust  Co.  96  Tenn.  472,  36  S.  W. 
1064,  33:  856 

40.  A  stock  divideiicr  declared  out  of 
profits  resulting  from  the  sale  of  real  es- 
tate owned  by  the  corporation  at  the  time 
of  the  testator's  death  belongs  to  the  re- 
mainderman. Hite  V.  Hite,  93  Ky.  257,  20 
S.  W.  778,  19:  173 

41.  Stock  dividends  declared  after  the 
death  of  a  stockholder  who  has  devised 
his  stock  in  trust  to  pay  the  net  income 
to  a  life  tenant  and  the  principal  to  a  re- 
mainderman are  to  be  held  for  the  benefit 
of  the  remainderman,  whether  the  earnings 
which  they  represent  accrue  before  or  after 
the  death  of  the  testator.  De  Koven  v. 
Alsop,  205  111.  309,  68  N.  E.  930,         63:  587 

42.  Shares  of  increased  stock  which  repre- 
sent the  increase  in  value  of  the  property 
of  an  association  resulting  from  the  de- 
velopment of  its  business,  and  which  are 
not.  strictly  speaking,  the  product  of  stock 
dividends  and  do  not  represent  surplus  earn- 
ings in  the  ordinary  sense  and  which  are 
apportioned  pro  rata  among  existing  share- 
liolders,— constitute  capital,  and  not  income 
or  dividends  as  between  a  person  entitled 
to  the  income  or  dividends  of  the  original 
shares  during  life  and  a  person  entitled  at 
her  death  to  the  reconvevance  of  the  stock. 
Spooner  v.  Phillips.  62  Conn.  62.  24  Atl.  524, 

16:  461 
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Stock  rights. 

See  also   supra,  28. 

43.  The  privilege  offered  by  a  corporation 
to  Its  stockholders  to  take  at  par  additional 
stock  which  is  worth  more  is  an  incident  of 
the  old  stock,  and  therefore  a  part  of  the 
capital,  which  belongs  to  the  remainderman. 
Hite  V.  Hite,  93  Kv.  257,  20  S.  W.  778. 

19:  173 

44.  The  right  to  subscribe  to  additional 
stock  at  par,  accorded  to  persons  holding 
shares  of  stock  in  trust  to  pay  the  net  in- 
come to  life  tenants  and  the  principal  to  a 
remainderman,  is  part  of  the  capital  to  be 
held  for  the  benefit  of  the  remainderman, 
whether  the  shares  are  actually  subscribed 
for.  or  the  right  is  sold  for  a  valuable  con- 
sideration. De  Koven  v.  Alsop.  205  111.  309, 
68  X.  E.  930,  63:  587 

45.  Life  tenants  who  have  availed  them- 
selves of  an  option  given  by  the  corporation 
in  the  stock  of  which  a  portion  of  the  es- 
tate is  invested,  to  take  at  par  additional 
stock  which  is  worth  more,  should  not  be 
required  to  restore  to  the  estate  the  stock 
so  procured,  but  the  value  of  the  stock 
should  be  ascertained  as  of  the  time  the  op- 
tions were  given,  and  the  life  tenants  re- 
quired to  account  for  the  profit  realized,  as 
part  of  the  capital  of  the  estate.  Hite  v. 
Hite.  93  Ky.  257.  20  S.  W.  778.  19:  173 
Premiums  on  bonds. 

46.  In  case  a  trustee  has  power  to  change 
investments  under  a  will  establishing  a  fund 
the  income  of  whicn  is  to  be  paid  to  one  for 
life  with  remainder  over,  it  is  his  duty  to 
reserve  from  the  income  a  sinking  fund  to 
offset  the  premium  on  the  bonds  purchased, 
and  keep  the  principal  intact.  New  York 
L.  Ins.  &  T.  Co.  V.  Baker.  165  X.  Y.  484, 
59  X.   E.  257.  53:  .544 

47.  The  premium  paid  for  bonds  in  which 
the  capital  of  the  estate  is  invested  cannot 
be  charged  to  the  life  tenants,  and  the 
amovmt  thereof  retained  from  the  income 
and  added  to  the  capital,  for  the  purpose 
of  meeting  the  loss  which  will  occur  when 
the  bonds  mature  and  drop  to  par.  Hite  v. 
Hite.  93  Ky.  257.  20  S.  W.  778.  19:  173 

48.  A  decrease  in  the  value  of  bonds  by 
the  lessening  or  wearing  away  of  premiums 
on  account  of  the  bonds  reaching  maturity 
should  be  borne,  as  between  life  tenants  and 
rpniaiiuleniien.  by  the  corpus  of  the  estate, 
wlierp  tlic  bonds  were  held  by  a  testatrix 
and  transmitted  as  she  held  them  to  trus- 
tees, witli  a  direction  that  the  life  tenants 
should  receive  the  full  ineoine.  ^lefjouth 
V.  Hunt.   154  X.  Y.   17it.  48  X.  E.  548. 

39:  230 
4!t.  A  ]irf>min)ii  (Hi  lifind-  jiaid  on  invest- 
ing trust  funds  tlic  incnnic  of  wliioli.  under 
a  will,  is  to  be  paid  to  tc>tatov"-'  daugliter 
for  life,  with  remainder  to  icitain  ncidn^ws 
and  nieces,  cannot  b<>  cliaruiMl  to  tin-  daiiiili- 
•(•r.   and  tlic   amount    tlicrrof  dcilui-tt-il    from 

!icl-     illcoiiic     -1.     ;i~     lo     ic-lMic     tlic     ]il-illci|ial 

.';f   tile   tru-t    fund,   in   order   that    it    may   he 
'uiiicii    (i\  IT   iniimiiaircil   at    tlic   termination: 
■  ■i    till-    life    i-iatr.    uln-rc    tc.-tator    lia-    ex-, 
vrc~~!\    ilcchiri'ii   lii~   inti-r.iioii  to  providf'   Ujv 


his  daughter  in  the  "most  bounteous  and 
liberal  manner  as  to  expenditure,"  and  ob- 
viously intended  to  devote  to  her  use  the 
entire  income  of  the  fund,  making  the  dis- 
position of  the  principal  after  her  death  a 
secondary  consideration.  Re  Hoyt,  160  N. 
Y.  607,  55  X'.  E.  282,  48:  126 

c.  Mines  and  Oil  Lands. 

Accovmting  by  Life  Tenant  for  Petroleum 
Taken,  see  Accounting,  3,  4. 

Injunction  against  Taking  Petroleum,  see 
Injunction,  187. 

50.  A  tenant  for  life  may  work  open  salt 
or  oil  wells  or  mines,  even  to  exhaustion, 
without  accounting,  but  cannot  open  new 
ones.  Williamson  v.  Jones,  43  W.  Va.  562, 
27  S.  E.  411,  38:  694 

51.  A  tenant  for  life,  when  not  precluded 
by  restraining  words,  may  not  only  work 
open  mines,  but  may  work  them  to  ex- 
haustion. Rankin's  Appeal  (Pa.)  1  Mona- 
ghan,  308,  16  Atl.  82,  2:  429 

.52.  A  life  tenant  is  entitled  to  the  profits 
of  mines  of  oil  or  gas  which  are  open 
when  his  life  estate  legins,  or  are  lawfully 
opened  and  worked  during  the  existence  of 
his  estate,  unless  he  is  restrained  by  cove- 
nant or  agreement.  Koen  v.  Bartlett,  41 
W.  Va.  559,  23  S.  E.  664,  31 :  128 

53.  One  entitled  to  an  undivided  life  es- 
tate under  a  statute  giving  a  surviving 
husband  or  wife  a  one-third  interest  in  the 
real  estate  of  the  other  cannot  demand  abso- 
lutely any  part  of  the  prodution  of  oil  wells 
subsequently  opened  upon  the  property  by 
the  remainder-men,  but  is  entitled  only  to 
the  income  upon  one  third  of  the  oil  pro- 
duced. Swavne  v.  Lone  Acre  Oil  Co.  98 
Tex.  597,  86 'S.  W.  740,  69:  986 

54.  A  tenant  for  life  has  no  right  to 
operate  for  oil  or  gas  or  to  make  an  oil  or 
gas  lease,  unless  operations  for  oil  or  gas 
were  commenced  before  the  life  estate  ac- 
crued. Marshall  v.  Mellon,  179  Pa.  371,  36 
Atl.  201,  35:  816 

55.  A  tenant  for  life  who  by  waste  has 
severed  from  the  realty  things  that  are  a 
part  of  it,  as  petroleum  oil,  has  no  right  to 
have  their  proceeds  invested  so  he  may 
have  interest  therein  during  the  life  estate, 
but  their  proceeds  go  at  once  to  the  owner 
of  the  next  vested  estate  of  inheritance. 
Williamson  v.  Jones.  43  W.  Va.  562,  27  S. 
E.    411,  38:  ( 

56.  It  is  waste  in  a  tenant  for  life  to 
take  petroleum  oil  from  the  land  for  which 
lie  is  liable  to  the  reversioner  or  remainder- 
man  in   fee.  Id. 

57.  A  royalty  on  an  oil  lease  of  land  sub- 
ject to  a  life  estate  belongs  to  the  remain- 
derman, subject  to  the  payment  of  inter- 
o-t  tlicroon  to  the  life  tenant.  Wilson  v. 
Ifuolx-.    43    W.    Va.    826.    28    S.    E.    781. 

39:  292 
.")S.  A  rfsf'vvation  of  a  life  use  of  land 
1-oiivcvimI  includes  the  right  to  a  royalty 
on  an  oil  and  gas  lease  as  an  incident  of 
tht  life  c-tatc.  notwithstanding  an  express 
'Mpyit ion    ihat     tlio    grantee    takes    subject 
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to  any  lease  for  oil  or  gas  or  any  sale  of 
royalty  for  oil  or  gas  made  by  the  grantor, 
while  he  had  previously  sold  a  portion  of 
his  royalty.  Koen  v.  Bartlett,  41  W.  Va. 
559,  23  S.  E.  664,  31 :  128 


III.  Liability  for  Expenses,  etc. 
For  Editorial  Notes,  see  infra,  IV.  §  2. 

59.  The  annual  expenses  of  collecting  and 
disbursing  the  income  of  a  trust  estate 
should  be  borne  by  the  life  tenant,  and  the 
expense  of  conversion  and  reinvestment  of 
the  capital  should  be  apportioned  between 
life  tenant,  and  remainderman.  Hite  v. 
Hite,  93  Ky.  257,  20  S.  W.  778,  19:  173 

60.  No  taxes  or  expenses  of  the  trust  can 
be  charged  against  the  income  of  a  certain 
sum  given  to  a  legatee  for  life  "to  be  used 
and  enjoyed  by  her  as  her  absolute  prop- 
erty," at  least  so  long  as  the  estate  is  not 
closed,  but  remains  in  the  hands  of  an  ad- 
ministrator. Wilson  v.  White,  133  Ind.  614, 
33  N.  E.  361,  19:  581 
Repairs  and  improvements. 

61.  Life  tenants  cannot  be  reimbursed  for 
expenditures  of  the  income  of  residuary 
real  estate  in  making  up  a  deficiency  of 
the  income  of  personal  estate  from  which 
a  testator  has  directed  trustees  to  pay  the 
expense  of  repairs,  insurance,  taxes,  and 
assessments  on  the  real  estate,  but  has  not 
made  any  provision  for  making  good  such 
a  deficiency.  Greene  v.  .Greene,  19  R.  I. 
619,  35  Atl.  1042,  35:  790 

62.  The  expense  of  modern  improvements 
in  buildings, — such  as  water-closets  and 
bath  rooms, — which  are  necessary  for  the 
advantageous  rental  of  the  buildings,  may 
be  charged,  as  between  life  tenants  and  re- 
maindermen, to  the  corpus  of  the  estate 
rather  than  to  the  income.  Id. 

63.  Outlays  for  putting  improved  real  es- 
tate in  tenantable  repair  when  purchased  by 
trustees  are  properly  chargeable,  as  between 
life  tenants  and  remaindermen,  to  the  cor- 
pus of  the  estate;  but  the  expenses  of  sub- 
sequent repairs  are  chargeable  to  the  in- 
come. Id. 
Rebuilding. 

64.  The  mere  acceptance  by  a  life  tenant 
of  a  devise  of  real  estate,  containing  a  di- 
rection to  keep  in  repair,  does  not  impose 
upon  him  the  duty  to  rebuild  in  case  of 
the  accidental  destruction  of  buildings  by 
fire.  Sampson  v.  Bagley,  21  R.  I.  174,  42 
Atl.  712,  44:  711 

65.  The  liability  of  a  tenant  for  life  for 
loss  by  an  accidental  fire,  as  established 
by  the  English  statute  of  6  Edw.  I.,  chap. 
5,  known  as  the  statute  of  Gloucester,  does 
not  exist  in  Rhode  Island,  as  that  statute, 
though  in  force  except  as  modified,  is  prac- 
tically superseded  by  the  Rhode  Island  stat- 
utes. Id. 
Taxes  and  assessments. 

Lien  for  Taxes  on  Life  Estate,  see  Taxes, 

541-543. 
Transfer  Tax  on  Life  Estate,  see  Taxes,  599. 
See  also  supra,  4-8,  24.  60.  61. 

66.  Taxes  upon  city  property  and  assess- 


ments thereon  for  street  improvements  must 
be  paid  by  the  life  tenant,  and  he  cannot 
compel  the  remaindermen  to  contribute 
towards  such  payment.  Roch«  v.  Waters 
72  Md.   264,   19  Atl.  535,  7:533 

67.  Money  expended  from  the  income  of 
an  estate  for  taxes  or  improvements  upon 
unproductive  real  estate  should  be  refund- 
ed to  the  life  tenants  from  the  proceeds  of 
the  sale  of  such  real  estate.  Hite  v.  Hite, 
93  Ky.  257,  20  S.  W.  778,  19:  173 


IV.  Editorial  Notes. 

§   I.  Generally. 

When   right   to   use   of   income   commences. 

2:  113.* 
Rights   on   condemnation  of  property.     21: 

Debts  of  life  tenant  as  affectinsr  property. 
1:545.*  ^  i'    i'      ^ 

Right  to  crops  on  death  of  life  tenant.  1: 
427;*   11:  800.* 

Title  to  increase  of  animals  as  between  life 
tenant  and  remainderman. 
17:  81. 

Adverse  possession  during  life  tenancy.  19: 
839. 

Right  to  increase  stock  and  stock  dividends 
as  between  owners  of  capi- 
tal and  income.    16:  461. 

Respective  rights  of  life  tenant  and  remain- 
derman to  dividends  on 
stock.     45:  394. 

Reservation  of  life  estate  as  illustrating 
grantor's  intention  in  de- 
livering deed  to  third  per- 
son.    54.-  884. 

Tax  sale  on  land  held  by.     32:  805. 

Effect  on  estates  in  reversion  or  remainder 
of  tax  sale  during  life  es- 
tate.    33:688. 

§  2.  Duty  of  life  tenant  to  pay  taxes. 

Tenants   for   life   strictly.     32:  744. 
General  rule  as  to  taxes.    32:  744. 
General   rule    as    to    assessments.     32: 
746. 

Tenant   by   the   curtesy.     32 :  748. 

Tenant  in  dower.     32:  748. 

Property  taken  in  lieu  of  dower.     32:  750. 

As  between  husband  and  wife.     32:  751. 

Assignee   of   life   tenant.      32:  752. 

Duty  in  case  of  dispute.     32:  752. 

Decisions  under  state   statutes.     32:  752. 

Devisee  for  life.     32:  752. 

Devise   of  income.     32:  755. 

Devise  to  widow.     32:  757. 


LIGHT. 

On  Bicycles,  see  Bicycles,  17,  18;  Constitu- 
tional Law,  348"  349. 

Duty  of  Carrier  to  Light  Station  and  Plat- 
forms, see  Carriers,  571-573. 

Easement  of,  see  Alleys,  3,  5;  Covenant,  32- 
34;  Easements,  11.  49-54,  65,  81,  107; 
Eminent  Domain.  367,  375.  ,376;  High- 
ways. 38-40a.  55,  390,  and  also  infra, 
Editorial  Notes. 
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As  to  Electric  Lights,  see  Electric  Lights. 

Absence  of,  in  Street,  see  Highways,  270, 
271,   285. 

Liability  for  Failure  to  Light  Dangerous 
Place  in  Highway,  see  Highways,  324. 

Requirement  as  to  Lighting  Saloons,  see 
Intoxicating  Liquors,  37. 

Landlord's  Duty  to  Light  Aisles  and  Stair- 
ways, see  Landlord  and  Tenant,  182, 
183. 

At  Railroad  Crossing,  see  Municipal  Cor- 
porations, 165-169. 

Power  of  City  as  to.  Generally,  see  Munic- 
ipal  Corporations,   II.   f,    1. 

Incurring  City  Debt  for,  see  Municipal  Cor- 
porations, 326-328,  333,  350-352, 

Editorial  Notes. 

Lights  on  street  cars.     26:  300. 

On   railroad  track  in   city.     41:422. 

American  law  as  to  easements  of  light,  air, 
and    prospect.     22:  536. 

Abutting  owner's  easements  of  light  and 
air.  11:634;*  14:370, 
381. 

Injury  to  easements  of  light  and  air.  14: 
370,  383. 

Obstructing;    effect  of  bad  motive.  62:  683. 

Mandatory  injunction  for  removal  of  ob- 
struction   to.      20:  161. 

Liability  of  landlord  to  tenant  for  obstruc- 
tion  of.     23:  158. 

Liability  of  landlord  to  third  persons  for 
obstruction  of.     26:  201. 


LIGHT  AND  POWER  COMPANY. 

Power  to    Exercise   Right   of   Eminent  Do- 
main, see  Eminent  Domain,  11. 


LIGHTNING. 


Discharge  from  Covenant  to  Repair  by  De- 
struction of  Building  bv,  see  Covenant, 
115-117. 

Injury  by  Electric  Wire  Due  to  Lightning, 
see  Electricity,  22,  44.  47-49. 

Judicial  Notice  as  to,  see  Evidence,  72,  108. 

Insurance  aeainst,  sec  Insurance,  962,  1122. 

Proximate  Cause  of  Injury  by,  see  Proxi- 
mate Cause.  II.  b. 

See  also  Trial,  470,  472,  473,  475,  479. 

Editorial   Notes. 

Insurance  agaiiist   loss  caused  by.     26:  267. 
Strikinsr    wire.      31:  588. 


LIGHTNING    RODS. 


Tnter'tatc    Buiinf>=    in.    see    Commerce.    95. 

rnl.    137. 
(ViTi-titutioiial    Kniialily   of   Lieon-e   to    Sell. 

-oe    Crin>titutir]nal    Law,    .370. 


LIMB. 

Loss  of,  as  Element  of  Damage,  see  Dam- 
ages, 368-370. 


LIMITATION  OF  ACTIONS. 

I.  Limitation  in  General. 
•  a.  In  General;  Statutes. 

b.  Equitable  Remedy;   Laches. 

1.  In  General. 

2.  As  to  Land. 

3.  Other  Instances. 

c.  Bar  of  Prior  or  Other  Claim,  or  of 

Portion  of  Claim  or  Defense. 

d.  By  and  against  Whom  Available. 

e.  To  What  Claims  Applicable. 
II.  When  Statute  Runs. 

a.  In  General. 

b.  Contracts;   Mortgages. 

c.  Corporations;    Officers   and   Stock- 

holders. 

d.  Trusts;  Bailment. 

e.  Fraud. 

f.  Torts;  Negligence;  Injuries  to  Per- 

son or  Property. 

g.  Suits  Relating  to  Real  Property, 
h.  Taxes,      Assessments,      and      Tax 

Sales. 

i.  Decedent's  Estate. 

j.  Judgment. 

k.  Absence  from  State. 

1.  Coverture,  Infancy,   or  Other  Dis- 
ability. 
III.  When  Action  is  Barred. 

a.  Penalty;  Statutory  Liability. 

b.  Contracts;    Contribution. 

e.  Corporations;    Officers    and    Stock- 
holders. 

d.  Trusts. 

e.  Fraud. 

f.  Torts;   Negligence. 

g.  Suits   Relating  to   Real  Property, 
h.  Taxes. 

i.  Judgment. 
j.  Miscellaneous. 
rV.  Interruption    of   Statute;    Removal    of 
Bar. 

a.  In  General. 

b.  By  Suit. 

c.  By  Payment  or  Promise. 
V.  Editorial  Notes. 

Adverse  Possession,  see  Adverse  Possession. 
Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 

336-345. 
As    to    Writ    of    Error    Coram    Nobis,    see 

Coram  Nobis,  3. 
Easements    Acquired    by    Prescription,    see 

P^sements,  II.  b. 
Evidence  to  Support  Plea  of,  see  Evidence, 

2073. 
As  Defense  on  Motion  to  Vacate  Judgment, 

see  Judgment.  417. 
Amendinp:  Answer  by  Setting  up,  see  Plead- 
ing. 127. 
Mode  of  Raisinjr  Defense  of.   see  Pleading, 

177.  409.  499a,  537.  604. 
^lode   of   Settino:  up   Estoppel   to  Plea,   see 

I'leadiiiir.  ^'lo. 
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Bringing    in    New    Party    after    Action    is 

Barred,  see  Parties,  213. 
Pleading  as  to,  see  Pleading,  231. 
Computing  Time  of,  see  Time,  10-12. 
Mortgage   Barred   by   Limitation   as  Defect 

in  Title,  see  Vendor  and  Purchaser,  49, 

50. 


I.  Limitation  in  General, 
a.  In  General;  Statutes. 

Vested  Right  to  Defense  of.  see  Constitu- 
tional Law,  160-162. 

Constitutional  Right  to  Defense  of,  see  Con- 
stitutional Law,  856. 

Due  Process  in  Statute  Shortening  Stat- 
utory Period,  see  Constitutional  Law, 
839,  840. 

Shortening  Period  as  Impairment  of  Obli- 
gation, see  Constitutional  Law,  1204. 

Change  in  Time  Allowed  to  Redeem  from 
Mortgage  as  Impairing  Obligation  of 
Contracts,  see  Constitutional  Law,  1192, 
1194,  1196,  1197. 

Limitation  bv  Contract,  see  Carriers,  035: 
Insurance,  VL  h.  3;  IX.  §§  69,  70;  Tele- 
graphs, II.  c;  Trial,  532. 

Agreement  to  Waive,  see  Bills  and  Notes, 
289;  Contracts,  76.  443;  Corporations, 
•233. 

Waiver  of  Defense  of,  by  Failure  to  Plead, 
see  Pleading,  71. 

Estoppel  to  Plead,  see  Estoppel,  137,  and 
also  infra,  V.  §  3. 

Following  State  Decision  as  to  Construction 
of,  see  Courts,  529. 

Court's  Power  to  Fix  Time  of  Limitation, 
see  Courts,  11. 

Statute  of  Other  State,  Necessity  of  Offer- 
ing in  Evidence,  see  Evidence,  191. 

Title  of  Statute,  see  Statutes,  159. 

Repeal  of  Statute,  see  Statutes,  572. 

Retrospective  Statute  as  to,  see  Statutes, 
5.52-557. 

See  also  Statutes,  446. 

For  Editorial  Notes,  see  infra,  V.  §§  1—4. 

1.  The  statute  of  limitations  is  not,  under 
modern  authority,  regarded  with  disfavor 
by  the  courts,  but  is  regarded  as  a  plea  of 
equal  merit  with  other  lawful  defenses  to 
an  action.  Wheeler  v.  Castor,  11  N.  D.  347. 
92  N.   W.   381,  61:  746 

2.  The  legislature  has  power  to  alter  a 
statute  of  limitations  as  to  existing  causes 
of  action.  Lawton  v.  Chilton.  103  Wis.  244, 
79  N.  W.  321,  45:  616 

3.  A  statute  shortening  the  period  of  lim- 
itation, and  made  applicable  to  pre-existing 
causes  of  action,  must  fix  a  reasonable  time 
thereafter  within  which  actions  may  be 
brought  on  the  existing  causes  of  action, 
and  which  would  otherwise  be  barred  by 
the  new  law.  Osborne  v.  Lindstroiii.  9  X. 
D.  1,  81  N.  W.  72.  46:  715 

4.  A  period  of  three  months  within  which 
to  bring  an  action  upon  a  judgment  ren- 
dered in  another  state,  against  a  bona  fide 
resident   of  the   state   establishing   such  pe- 


riod, upon  a  cause  of  action  which  accrued 
more  than  six  years  before  the  action  upon 
the  judgment  is  brought,  is  unreasonably 
short,  and  renders  the  statute  providing  it 
invalid.  Lamb  v.  Powder  River  Live  Stock 
Co.  65  C.  C.  A.  570,  132  Fed.  434,  67 :  558 

5.  The  time  between  the  date  of  the  pas- 
sage of  an  act  and  the  date  at  which  it 
takes  effect  will  be  considered  by  the  courts 
in  passing  upon  the  question  as  to  whether 
a  reasonable  time  had  been  given  in  which 
to  bring  suit,  as  the  postponement  of  the 
date  will  be  deemed  to  show  an  intent  that 
the  .intervening  time  should  be  given  in 
which  to  assert  the  rights.  Osborne  v. 
Lindstrom,  9  N.  D.  1,  81  N.  W.  72,        46:  715 

6.  The  limitation  fixed  for  actions  by 
statute  may  depend  upon  the  happening  of 
a  subsequent  event,  provided  that  cannot 
possibly  happen  until  after  the  expiration  of 
a  reasonable  time  in  which  to  bring  actions 
on  existing  causes  of  action  that  would 
otherwise  be  barred.  Id. 

7.  The  postponement  of  the  time  for  the 
taking  effect  of  a  statute  of  limitations, 
though  not  fixed  by  that  statute,  but  fixed 
by  a  prior  law,  may  be  suflScient  to  make 
the  statute  valid  as  to  causes  of  action  that 
would  otherwise  be  absolutely  barred  under 
the  terras  of  the  new  statute,  if  the  time  of 
postponement  gives  a  reasonable  oppor- 
tunity for  suits  thereon.  Id. 

b.  Equitable  Remedy;   Laches. 
1.  In  General. 

Estoppel  by  Laches,  see  Estoppel,  III.  g. 

Presumption  of  Payment  from  Lapse  of 
Time,  see  Evidence,  II.  1. 

Laches  as  Proof  of  Fraud,  see  Fraudulent 
Conveyances,  4. 

Laches  in  Prosecution  of  Suit,  see  Lis  Pen- 
dens, 5,  6. 

See  ulso  infra,  64,  78. 

For  Editorial  Notes,  see  infra,  V.  §§  5,  9. 

8.  Under  ordinary  circumstances  a  suit  in 
equity  will  not  be  stayed  for  laches  before, 
and  will  be  stayed  after,  the  time  fixed  by 
the  analogous  statute  of  limitations  at  law; 
but,  if  unusual  conditions  make  it  inequi- 
table to  allow  the  prosecution  of  a  suit  after 
a  briefer,  or  to  forbid  its  maintenance  after 
a  longer,  period  than  that  fixed  by  the 
statute,  the  chancellor  will  not  be  bound  by 
the  statute,  but  will  determine  the  extraor- 
dinary case  in  accordance  with  the 
equities  whicH  condition  it.  Williams  v. 
Xeely,  67  C.  C.  A.  171,  134  Fed.  1,        69:  232 

9.  A  statutory  period  of  limitation  of 
equitable  actions  is  not,  where  a  purely 
equitable  remedy  is  invoked,  equivalent  to 
a  direction  that  no  sliorter  period  shall  be  a 
bar  to  relief  in  any  case,  and  does  not  pre- 
clude a  denial  of  relief  for  unreasonable  de- 
lav,  in  accordance  with  equitable  principles, 
ralhoun  v.  Delhi  &  M.  R.  Co.  121  N.  Y.  69, 
■24  X.  E.  27.  8:  248 

10.  The  defense  of  laches  does  not  gen- 
erally apply  where  the  situation  of  the  par- 
ties has   not   been   altered,  and  one  has  not 
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been  put  in  a  worse  condition  by  the  delay 
of  the  other.  Parker  v.  Bethel  Hotel  Co. 
96  Tenn.  252,  34  S.  W.  209,  31:  706 

2.  As  to  Land. 

Limitation  of  Action  to  Restrain  Trespass, 

see  infra,  207. 
Acquiring  Title  by  Adverse  Possession,  see 

Adverse   Possession. 
Relief  from  Lien  of  Mortgage  on  Ground  of, 

see   Equity,   96. 
Estoppel  by  Laches,  see  Estoppel,  IIL  g,  2. 
As  to  Right  to  Construct  Irrigation  Ditch, 

see  Waters,  377. 
See  also  infra,  59,  129,  139. 
For  Editorial  Notes,  see  infra,  V.  §  5. 

11.  One  who  holds  lands  under  a  bad  or 
defective  legal  title,  but  with  an  equitable 
right  to  the  property,  is  not  guilty  of  laches 
for  delay  in  going  into  a  court  of  equity  to 
perfect  his  title.  Balkham  v.  Woodstock 
iron  Co.  43  Fed.  648,  11:  230 

12.  A  suit  to  set  aside  a  deed  given  to  an 
attorney  as  compensation  for  legal  services, 
in  execution  of  a  contract  which  was  void- 
able because  of  the  relation  of  the  parties, 
is  barred  by  laches  when  not  brought  until 
nearly  seven  years  after  the  conveyance, 
where  the  complainant  knew  at  the  time  of 
the  conveyance  that  the  value  of  his  services 
was  much  less  than  that  of  the  propertj' 
conveyed,  and  in  the  meantime  has  recog- 
nized and  dealt  with  him  as  the  owner 
thereof,  during  which  delay  the  property 
has  increased  many  times  in  value.  Elmore 
v.  Johnson,  143  111."^  513,  32  N.  E.  413,  21:  366 

13.  A  wife  who  has  paid  the  purchase 
price  of  land  the  title  to  which  is  taken  and 
recorded  in  the  name  of  her  husband,  but 
who  fails  to  enforce  her  equitable  right  to 
the  property  for  many  years  and  until  the 
sale  thereof  on  execution  against  the  hus- 
band and  the  recording  of  the  conveyance  on 
sucli  sale,  is  guilty  of  such  laches  as  will 
bar  her  right  to  relief  against  the  purchaser 
at  the  sale  without  notice  of  such  rights. 
She  occupies  no  better  position  than  she 
would  have  done  had  she  held  an  unrecorded 
conveyance.  Rilev  v.  Martinelli.  97  Cal.  575. 
32  Pa'c.  579,  "  21:  33 

14.  Altliough  statutes  of  limitation  do 
not  directly  apply  to  actions  in  which  ease- 
ments are  involved,  still,  by  judicial  con- 
struction, an  adverse  user  of  an  easement 
for  the  period  specified  in  the  statute  barring 
actions  for  the  recovery  of  land  is.  by  anal- 
ogy, held  to  raise  a  conclusive  judicial  pre- 
sumption of  a  prescriptive  right  by  lost 
prant.  P.ovce  v.  Missouri  P.  R.  Co.  108  Mo. 
583.  68  S.  W.  920.  58:  442 

15.  The  statute  of  limitations  does  not 
necessarily  govern  the  application  of  the 
doctrine  of  laches  in  a  suit  of  purely  equi- 
table cognizance  to  recover  an  interest  in 
mining  lands,  whore,  although  the  >uit  is 
lirought  within  the  -tatutory  pcrind.  the 
ilolay  lia>  liccn  so  irrear  and  such  changes 
have  taki'ii  jilaci'  in  llio  i-onditinn  of  the 
prniicrty  and  thr  -itiiatinn  nf  the  parties 
.1-  to  make  the  relief  sought   wholly  inequi- 


table.   Patterson  v.  Hewitt,  11  N.  M.  1,  66 
Pac.  552,  55:  658 

16.  An  interest  in  mining  property  is  lost 
because  of  laches,  where  the  person  entitled 
thereto,  although  he  has  performed  the  con- 
ditions of  a  trust  under  which  he  has  be- 
come entitled  to  a  deed  for  his  interest, 
leaves  the  jurisdiction  at  a  time  when  the 
property  is  of  doubtful  value,  and  delays 
to  assert  his  interest  for  eight  years,  dur- 
ing which  other  persons  expend  large  sums 
in  the  development  of  the  property  and 
make  it  valuable.  Id. 

17.  Mere  delay  in  asserting  the  right  of 
re-entry  for  condition  broken  does  not  waive 
the  failure  to  perform  the  condition,  where 
the  question  of  performance  itself  is  one  of 
reasonable  time.  Bouvier  v.  Baltimore  & 
N.  Y.  R.  Co.  (N.  J.  Err.  &  App)  67  N.  J.  L. 
281,  51  Atl.  781,  60:  750 
Trusts. 

See  also  supra,  13;  infra,  59,  71,  104-106. 
For  Editorial  Notes,  see  infra,  V.  §  5. 

18.  A  bill  to  charge  the  payment  of  an 
equitable  claim  upon  a  trust  estate,  although 
purely  equitable,  is  subject  to  the  statute  of 
limitations.  Hughes  v.  Brown,  88  Tenn.  578, 
13  S.  W.  286,  8:  480 

19.  Resulting  or  implied  trusts  may  be 
barred  by  the  mere  lapse  of  time,  but  lapse 
of  time  is  ordinarily  only  one  of  the  circum- 
stances from  which  the  conclusion  of  laches 
must  be  drawn,  and  each  case  must  be  de- 
termined in  the  light  of  the  particular  facts 
shown.  Reynolds  v.  Sumner,  126  III.  58,  18 
N.  E.  334,  1 :  327 

20.  In  cases  of  express  trust,  mere  delay 
will  not  defeat  a  recovery,  unless  the  trustee 
has  repudiated  qr  disavowed  the  trust,  and 
the  disavowal  is  known  to  the  cestui  que 
trust.  Id. 

21.  Within  what  time  an  implied  or  re- 
sulting trust  may  be  barred  must  depend 
upon  the  circumstances  of  the  particular 
case.  Id. 

22.  Lapse  of  less  than  two  and  one  half 
years  after  a  sale  under  a  deed  of  trust,  pro- 
cured through  the  fraudulent  representa- 
tions of  one  representing  himself  as  entitled 
to  benefit  by  its  provisions,  will  not  bar  a 
suit  to  set  it  aside  which  is  not  barred  by 
the  statute  of  limitations.  Cottrell  v.  Wat- 
kins,  89  Va.  801,  17  S.  E.  328,  19:  754 

23.  Staleness  will  bar  a  suit  by  remainder- 
men under  a  deed  of  trust,  who  delay  for 
forty  years  to  institute  proceedings  to  set 
aside  a  conveyance  by  the  trustee  in  breach 
of  the  trust,  and  to  establish  their  title,  al- 
though the  life  tenant  still  lives,  since  all 
their  rights  will  be  cut  off  by  the  deed  un- 
less preserved  by  a  decree  in  equity.  Robin- 
son v.  Stone.  118  Ala.  273,  24  So.  984, 

45:  66 

24.  Persons  who  wait  seven  years  after 
the  deed  is  foreclosed  before  asserting  their 
claim  to  the  share  of  a  deceased  wife,  in 
property  bid  in  under  a  deed  of  trust  given 
to  secure  money  loaned  by  her  and  her  hus- 
band, during  wliich  time  money  has  been 
loaned  by  a  thii'd  person  on  security  of  the 
whole  property,  in  ignorance  of  their  claim, 
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will  be  subordinated  to  the  rights  of  such 
person.  Johnston  v.  Johnston,  173  Mo.  91, 
73  S.  W.  202,  61:  166 

25.  Failure  of  a  cestui  que  trust  promptly 
to  relieve  from  his  burden  one  whom  the 
law  holds  to  be  a  trustee  of  property  bought 
by  him  on  foreclosure  will  not  constitute 
laches,  where  the  trustee  made  the  purchase 
voluntarily  and  denied  the  other's  interest 
in  the  property,  merely  offering  to  allow 
him  to  redeem  within  eight  days.  Kimball 
V.  Ranney,  122  Mich.  160,  80  N.  W.  992, 

46:  403 
Specific  performance. 
See  also  Contracts,  815. 

26.  Plaintiff  in  a  suit  for  specific- perform- 
ance, who  is  in  possession  of  the  real  prop- 
erty in  controversy,  is  not  chargeable  with 
laches  in  commencing  suit,  so  long  as  his 
possession  is  undisturbed.  Coffey  v.  Emigh, 
15  Colo.  184,  25  Pac.  83,        *  10:  125 

27.  A  contract  to  convey  land  to  be  paid 
for  in  three  annual  instalments  will  not  be 
specifically  enforced  nearly  forty  years  after 
its  execution,  where  there  has  been  no  valid 
payment  of  the  purchase  money  and  the 
land  has  greatly  increased  in  value  and  the 
purchasers  have  become  insolvent,  although 
the  vendor  ten  years  after  the  execution  of 
the  contract  procured  a  judgment  for  the 
purchase  money,  on  which  an  invalid  pay- 
ment in  full  was  made  to  the  clerk  of  the 
court.  Hendry  v.  Benlisa,  37  Fla.  609,  20 
So.  800,  34:  283 

28.  An  unexplained  delay  of  two  years  be- 
fore filing  a  bill  for  specific  performance  of 
a  contract  to  convey  improved  city  property, 
upon  which  the  price  has  not  been  paid, 
will  defeat  the  relief  sought.  Barbour  v. 
Hickey,  2  App.  D.  C.  207,  24:  763 

29.  After  thirty-one  years,  equity  will  not 
enforce  specific  performance  of  a  parol  gift 
of  land  by  a  father  to  a  son,  where  there  is 
a  dispute  as  to  the  conditions  of  the  gift, 
although  the  son  has  had  possession  and 
made  improvements.  Frame  v.  Frame,  32 
W.  Va.  463,  9  S.  E.  901,  5:  323 

30.  Nineteen  years  after  a  verbal  gift  of 
land  by  a  father  to  his  son,  during  which 
time  a  third  party  has  purchased  from  the 
father  in  good  faith  and  for  valuable  con- 
sideration, and  the  son  has  never  asserted 
his  equitable  title  acquired  by  possession 
and  compliance  with  the  conditions  of  the 
gift,  equity  will  not  enforce  performance  of 
the  agreement  to  convey  the  legal  title.  Id. 
Taxes. 

31.  Laches  will  not  bar  a  landowner  from 
assailing  a  tax  sale  of  his  land,  when  there 
is  no  actual  possession  under  the  tax  title. 
State  v.  Sponaugle,  45  W.  Va.  415,  32  S.  E. 
283,  43:727 

3.  Other  Instances. 

As  to  Opening  Trustee's  Account,  see  Ac- 
counts, 4. 

In  Instituting  Mandamus  Proceedings.  First 
Objecting  on  Appeal,  see  Appeal  and 
Error,  608. 

When      Attachment      Creditor      Guilty      of 
Laches,  see  Attachment.  32. 
L.R.A.  Dig.— 124. 


Laches  of  Collecting  Bank  in  Giving  Notice 
of  Claim  to  Assignee,  see  Banks,  270. 

As  Defense  to  Injunction  Suit,  see  Injunc- 
tion. 453. 

Laches  in  Seeking  Relief  from  Judgment, 
see  Judgment,  VII.  e. 

Release  of  Surety  by,  see  Principal  and 
Surety,  45-49. 

As  Bar  to  Proceeding  for  Usurpation  of 
Power  by  Corporation,  see  Quo  War- 
ranto, 3. 

Time  for  Filing  Bill  of  Review,  see  Review, 
2. 

See  also  infra,  206. 

32.^ A  delay  of  fourteen  months  after  an 
agreement  not  to  bring  suit  in  six  months, 
in  consideration  of  a  promise  not  to  plead 
the  statute  of  limitations  to  the  action,  is 
not  too  long  to  make  the  promise  still  oper- 
ative. Wells,  F.  &  Co.  V.  Enright,  127  Cal. 
669,  60  Pac.  439,  49 :  647 

33.  The  right  to  enforce  an  obligation  for 
a  life  support  is  not  barred  by  the  mere 
neglect,  for  any  length  of  time,  to  take  the 
benefit  of  the  provision.  Coleman  v.  Whit- 
ney, 62  Vt.  123,  20  Atl.  322,  9:  517 

34.  After  an  unexplained  lapse  of  four- 
teen years,  a  settlement  and  accounting  in 
regard  to  partnership  matters  between  the 
surviving  partner  and  the  deceased  part- 
ner's executor  will  not  be  opened  up,  al- 
though the  settlement  was  irregularly  niade. 
Valentine  v.  Wysor,  123  Ind.  47,  23  N.  E. 
1076,  7:788 

35.  Although  there  is  no  statute  of  limita- 
tions applicable  to  claims  required  to  be  pre- 
sented and  examined  by  the  accounting  of- 
ficers of  the  treasury  department,  the  un- 
written law  as  to  stale  claims  applies;  and 
therefore  a  claim  on  behalf  of  a  United 
States  marshal  for  the  allowance,  by  the 
government,  of  expenses  incurred  by  him  in 
the  service  for  it  of  a  distress  warrant, 
which  accrued  more  than  forty-seven  years 
before  it  was  presented  to  the  treasury  de- 
partment, is  a  stale  claim  which  the  ac- 
counting officers  nave  no  right  to  receive, 
examine,  or  settle.  Waddell  v.  United 
States,  25  Ct.  CI.  323,  7:  861 

36.  The  failure,  for  nearly  ten  years,  of  a 
town  and  its  taxpayers  to  give  warning  or 
protest  against  dealing  with  or  taking  its 
void  bonds,  with  affirmative  acts  of  recog- 
nition encouraging  investment  therein  as 
safe  and  valid  securities,  is  sufficient  to  de- 
feat an  equitable  action  for  their  cancel- 
ation. Calhoun  v.  Delhi  &  M.  R.  Co.  121  N. 
Y.  69,  24  N.  E.  27,  8:  248 

37.  The  equitable  remedy  for  the  cancela- 
tion of  town  bonds  may  be  refused  by  rea- 
son of  long  delay  and  acquiescence  on  the 
part  of  the  town  and  its  taxpayers,  ac- 
companied by  frequent  acts  recognizing  the 
validity  of  the  bonds,  although  the  delay 
is  not  continued  for  the  statutory  period  of 
limitation  of  equitable  actions.  Id. 

38.  The  inability  of  a  municipal  corpora- 
tion to  make  valid  by  acquiescence  or  recog- 
nition, obligations  which  it  had  no  power  to 
create,  will  not  prevent  consideration  of  such 
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matters  in  determining  whether  it  shall  be 
denied  a  remedy  because  of  laches.  Id. 

3'J.  Neglect  for  more  than  twenty-five 
years  to  make  an  application  for  the  setting 
aside  of  an  order  of  naturalization  is  fatal 
to  the  application.  Re  McCarran,  8  Misc. 
482,  29  N.  Y.  Supp.  582,  23:  835 

40.  It  is  not  culpable  laches  for  one  who 
has  an  equitable  defense  of  reduction  to  a 
promissory  note,  which  has  been  and  is  the 
subject  of  pending  litigation  in  another 
court,  and  which,  if  available  at  law,  would 
survive  as  long  as  the  cause  of  action  upon 
the  note  existed,  to  wait  until  an  affirma- 
tive action  at  law  upon  the  subject  of  the 
defense  is  barred,  and  until  the  eqaitable 
defense  is  rejected  in  an  action  at  law  upon 
the  note,  before  invoking  the  aid  of  a  court 
of  equity  to  enjoin  the  prosecution  of  the 
latter  action  until  his  equitable  defense  is 
allowed.  Williams  v.  Neely,  67  C.  C.  A.  171, 
134  Fed.  1,  69:  232 

41.  Delay  for  ten  years  to  contest  the 
right  of  a  rival  to  the  use  of  a  trademark, 
though  knowing  that  he  is  expending  large 
sums  of  money  in  extending  the  use  of  and 
demand  for  the  article  on  which  the  trade- 
mark is  used,  will  preclude  an  injunction 
against  his  use  of  it.  Old  Times  Distillery 
Co.  V.  Casev,  104  Kv.  616,  47  S.  W.  610, 

42:  463 

42.  A  delay  of  less  than  three  years  in 
seeking  to  recover  back  a  deposit  fraudulent- 
ly received  by  an  insolvent  bank  is  not  such 
laches  as  will  bar  the  suit,  in  the  absence 
of  an  analogous  statute  of  limitations, 
where  innocent  third  persons  have  acquire  1 
no  interests  to  be  affected.  Richardsi-.n  v. 
Olivier,  44  C.  C.  A.  468,  105  Fed.  277,  53:  113 

43.  Taxpayers  of  a  county  are  not  bound 
to  examine  the  books  of  the  supervisors  to 
discover  illegal  appropriations  of  monty,  to 
prevent  a  suit  by  them  to  compel  restoration 
of  money  illegally  withdrawn,  brought  with- 
in a  reasonable  time  after  the  facts  are  dis- 
covered, from  being  barred  by  laches,  -lohn- 
son  V.  Black,  103  Va.  477.  49  S.  E.  633, 

68:  264 

44.  An  owner  of  land  which  was  originally, 
in  1756,  bounded  northerly  on  a  cove,  cannot 
ask  equitable  interference  to  protect  his 
rights  as  a  riparian  proprietor  in  the  cove 
basin  until  compensation  is  provided  for 
taking  those  rights,  where  at  present  th(>re 
is  a  wide  space  between  his  land  and  the 
cove  basin,  used  partly  as  a  public  square, 
partly  as  a  railway  depot,  and  partly  as  a 
portion  of  a  park  or  promenade  surronrding 
the  basin,  that  part  of  which,  which  is  near- 
est the  basis,  having  been  filled  out  by  a 
railway  company  under  the  authority  of  a 
-pecial  act  rfsorving  to  the  state  all  rights 
in  the  land  filled  in  not  appropriated  to  the 
railroad  company,  under  whieli  the  -fate 
hold-;  the  rim  of  land  around  the  basin,  -as 
•lie  rijiariaii  riLrhts  wire  ext  inaui-lied.  it'  not 
iK-ini'c.  \\h('n  llie  land  wa^  thus  till'id  in 
luiihT  thi-  spi/Lial  act.  and  slunild  hav^  boon 
ihcii  claimed.  (  laike  v.  rrovidenee.  IG  R.  I. 
?'?,:.   15  Atl.  7r,.-,   :gc.  '     1:  725 


c.  Bar  of  Prior  or  Other  Claim,  or  of  Por- 
tion  of   Claim   or  Defense. 

Effect  of  Bar  on  Right  to  Enforce  Payment 

of  Insurance,  see  Insurance  1203. 
For  Editorial  Notes,  see  infra,  V.  §  9. 

45.  The  fact  that  the  statute  of  limita- 
tions has  run  against  an  imperfect  obliga- 
tion which  is  unenforceable  by  reason  of 
some  vice  or  defect  therein  which  may  be 
cured  or  waived  by  the  debtor  does  not  bar 
a  cause  of  action  on  a  new  obligation  grow- 
ing out  of  the  old  one,  when  the  vice  or  de- 
fect is  waived.  O'Hara  v.  State,  112  N.  Y. 
146,  19  N.  E.  659,  2:  603 

46.  A  remedy  at  law  on  the  bond  of  a 
trustee  having  proved  inadequate  by  reason 
of  the  insolvency  of  the  sureties,  a  remedy 
in  equity  to  reach  property  not  subject  to 
execution  is  barred  when  delayed  until  the 
bond,  and  also  the  decree  thereon,  is  barred. 
Hughes  V,  Brown,  88  Tenn.  578,  13  S.  W. 
286,  8:  480 

47.  Overdue  interest  on  bonds  represented 
by  negotiable  coupons  cannot  be  included  in 
the  recovery  in  an  action  on  the  bonds  after 
an  independent  suit  on  the  coupons  has  be- 
come barred  by  the  statute  of  limitations. 
Griffin  v.  Macon  County,  36  Fed.  885,    2:  353 

48.  The  defense  of  reduction  or  recoup- 
ment, which  arises  out  of  the  same  transac- 
tion as  a  promissory  note  or  claim,  survives 
as  long  as  a  cause  of  action  upon  the 
promissory  note  or  claim  exists,  although 
an  affirmative  action  upon  the  subject  of 
the  defense  may  be  barred  by  the  statute 
of  limitations.  Williams  v.  Neely,  67  C.  C. 
A.  171,  134  Fed.  1.  69:  232 

49.  Where  a  railroad  is  so  constructed  as 
to  cause  water  to  occasionally  overflow 
lands  adjacent  to  it,  an  action  will  lie  to  re- 
cover damages  resulting  from  such  overflow- 
ing at  each  successive  recurrence  thereof; 
and  the  statute  of  limitations  will  begin  to 
run  upon  the  happening  of  the  injury  com- 
plained of,  and  not  at  the  time  of  the  build- 
ing of  the  road.  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Biggs,  52  Ark.  240,  12  S.  W.  331, 

6:  804 

50.  An  action  for  obstruction  of  surface 
water  by  a  railroad  embankment,  which  is 
in  reality  based  upon  failure  to  keep  open 
a  ditch  along  the  side  of  the  embankment,  is 
not  for  a  single  permanent  injury  which  ac- 
crues with  the  making  of  the  embankment, 
but  an  action  accrues  with  each  injury  from 
failure  to  keep  the  ditch  open.  Willitts  v. 
Chicago,  B.  &  K.  C.  R.  Co.  88  Iowa,  281,  55 
X.  W.  313,  21:608 

51.  In  an  action  against  a  railroad  com- 
pany for  breach  of  covenant,  in  a  deed 
granting  to  it  a  right  of  way,  that  it  would 
keep  a  certain  stream  running  on  the  same 
side  of  the  track,  and  not  allow  it  to  cross 
through  cattle  guards  or  culverts,  the  effect 
of  the  ten  years'  statute  of  limitations  in 
Iowa  will  be  avoided;  and  the  suit  may  be 
maintained,  where  it  is  proved  that  the 
first  culvert  to  carry  the  water  over,  erected 
more  than  ten  years  before  the  beginning 
of  the   action,   was   a   wooden  one  and  only 
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temporary  in  character.  Peden  v.  Chicago, 
R.  1.  &  P.  R.  Co.  78  Iowa,  131,  42  N.  W. 
625,  4:  401 

52.  One  who  has  made  out  a  prima  faciv? 
case  for  the  recovery  of  land  is  not  prevent- 
ed from  attacking  as  fraudulent  a  deed  set 
up  in  defense,  because  the  time  for  bringing 
an  action  to  set  aside  the  conveyance  as 
fraudulent  has  expired.  Amaker  v.  New,  33 
S.  C.  28,  11  S.  E.  386,  8:  687 

53.  The  rule  that  when  the  trustee  is 
barred  by  the  statute  of  limitations  the 
cestui  que  trust  is  also  barred  has  no  appli- 
cation to  a  case  where  the  deed  creating  the 
trust  authorizes  the  cestui  que  trust  to  con- 
vey the  property  and  directs  the  trustee  to 
join  in  the  deed,  under  which  authority  the 
property  is  mortgaged  by  an  instrument  in 
which  the  trustee  conveys  in  fee  simple, 
after  which  he  dies,  since  he  has  no  interest 
to  descend  to  his  heirs  against  which  the 
statute  can  run.  Fleming  v.  Borden,  126  N. 
C.  450,  36  S.  E.  17,  127  N.  C.  214,  37  S.  E. 
219,  •  53:316 

54.  A  surety's  right  to  subrogation  for  the 
purpose  of  keeping  alive  as  against  his  prin- 
cipal a  judgment  which  he  has  paid  is  barred 
•when  his  action  against  the  principal  upon 
an  implied  assumpsit  for  indemnity  is 
barred.  Junker  v.  Bush,  136  111.  179,  26  N. 
E.  499,  11:  183 

55.  That  the  liability  of  stockholders  of 
a  corporation  for  corporate  debts  has  be- 
come barred  by  the  statute  of  limitations 
does  not  prevent  the  enforcement  of  their 
liability  as  directors,  although  they  are  sued 
in  both  capacities  in  the  same  action.  Boyd 
v.  Mutual  Fire  Asso.  116  Wis.  155.  94  N.  W. 
171,  61:918 
Mortgage. 

•See  also  infra,  92. 

For  Editorial  Notes,  see  infra,  V.  §  9. 

56.  Where  a  promissory  note  secured  by 
a  mortgage  is  barred  by  the  statute  of  limi- 
tations an  action  to  foreclose  the  mortgage 
cannot  be  maintained.  Kulp  v.  Kulp.  51 
Kan.  341,  32  Pac.  1118,  21:  550 

57.  The  foreclosure  of  a  mortgage  is  not 
barred  within  twenty  years  under  N.  Y. 
Code  Civ.  Proc.  §  381,  although  it  contains 
no  covenant  to  pay  and  the  right  of  action 
on  notes  thereby  secured  is  barred  by  the 
statute,  which  simply  bars  the  remedy  with- 
out discharging  the  debt.  Hulbert  v.  Clark, 
128  N.  Y.  295,  28  N.  E.  638,  14:59 

58.  A  note  given  for  interest  on  another 
note  which  is  secured  by  mortgage  is  itself 
so  secured,  and  the  mortgage  may  be  fore- 
closed to  satisfy  it,  although  the  prior  note 
is  barred  by  the  statute  of  limitations. 
Kleis  v.  McGrath.  127  Iowa.  4.59.  103  N.  W. 
371.  69:  260 

59.  Although  the  remedy  on  a  claim  se- 
cured by  a  mortgage,  deed  of  trust,  or  ven- 
dor's lien,  may  be  barred  at  law,  yet  the 
remedy  in  equity  to  enforce  the  li»Mi  is 
not  affected  by  any  lapse  of  time  sliort  of 
the  period  sufficient  to  raise  the  presump- 
tion of  payment.  Paxton  v.  Ricli.  85  Va. 
378.  7  S.  E.  531.  1:  G39 

60.  \r,   ar-tion  to  foreclose  a  mcirT2a<re  on 


real  property  is  a  remedy  distinct  from  the 
remedies  by  which  the  creditor  may  enforce 
the  personal  obligation  for  the  debt  secured 
by  the  mortgage,  and  may  become  barred 
by  the  statute  of  limitations,  even  though 
the  debt  is  not  outlawed.  Colonial  &  U.  S. 
Mortg.  Co.  V.  Northwest  Thresher  Co.  (N. 
D.)   103  N.  W.  915,  70:  814 

61.  A  purchaser  of  mortgaged  property 
may  avail  himself  of  the  statute  of  limita- 
tions as  a  defense  to  an  action  to  foreclose 
the  mortgage,  although  the  property  passed 
to  his  grantor  subject  to  the  mortgage,  and 
was  in  equity  the  primary  fund  for  the 
payment  of  the  debt,  even  though  the  debt 
is  neither  discharged  nor  barred  as  against 
the  debtor.  Id. 

62.  The  relation  of  principal  and  surety 
existing  between  mortgagors  and  a  pur- 
chaser of  the  mortgaged  property,  who  as- 
sumed and  agreed  to  pay  the  mortgage, 
being  recognized  and  accepted  by  the  mort- 
gagee, and  the  cause  of  action  against  the 
purchaser  or  principal  being  barred  by  the 
statute  of  limitations,  an  action  against  the 
mortgagors  or  surety  on  the  notes  and  to 
foreclose  the  mortgage  is  also  barred.  Mul- 
vane  v.  Sedgley,  63  Kan.  105,  64  Pac.  1038, 

55:  552 
Vendor's  lien. 
See  also  supra,  59. 

63.  The  statute  of  limitations  has  no  ap- 
plication to  bar  a  lien  for  purchase  money 
reserved  in  a  conveyance  of  land,  though  ac- 
tion on  a  note  given  for  such  purchase  mon- 
ey be  barred  so  as  to  defeat  its  collection 
out  of  other  property  of  the  debtor.  Evans 
V.  -Johnson,  39  W.  Va.  299,  19  S.  E.  623, 

23:  737 

d.  By  and  against  Whom  Available. 

Availability  of,  to  Insurer,  see  Insurance, 
133. 

Availability  against  Mortgagee  in  Posses- 
sion, see  Mortgage,  44. 

See  also  supra,  59,  61;  infra,  81,  82. 

For  Editorial  Notes,  see  infra,  V.  §§  6,  7. 

64.  Laches  is  not  imputable  to  the  state, 
in  the  absence  of  a  statute  providing  there- 
for, although  a  statute  has  made  the  state 
subject  to  statutes  of  limitation.  State  v. 
Sponaugle,  45  W.  Va.  415,  32  S.  E.  283, 

43:  727 

65.  The  statute  of  limitations  runs  against 
a  municipal  corporation  in  West  Virginia,  in 
the  absence  of  an  express  provision  to  the 
contrary.  Teass  v.  St.  Albans,  38  W.  Va. 
1.  17  S.'e.  400,  19:  802 

66.  A  defense  of  the  statute  of  limita- 
tions cannot  be  invoked  by  a  participant 
in  a  breach  of  trust,  any  more  than  by  the 
trustee  himself.  Duckett  v.  National  Me- 
chanics' Bank.  86  Md.  400.  38  Atl.  983. 

39:  84 

67.  Creditors  of  a  corporation  who  are 
compelled  to  resort  to  equity  to  collect  its 
assets,  possess  no  greater  right  to  be  relieved 
from  the  effect  of  the  statute  of  limita- 
tions than  the  eorporation  itself  would  have 
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had  in  an  action  at  law.     Boyd  v.  Mutual 
Fire  Asso.  116  Wis.  155,  94  N.  W.  171, 

61:  918 

68.  The  relation  of  officers  and  directors 
of  the  corporation  to  it  and  its  stockholders 
is  not  such  as  to  prevent  their  taking  the 
benefit  of  the  statute  of  limitations  in  an 
action  to  hold  them  liable  for  misfeasance 
or  malfeasance  in   office.  Id. 

69.  Executors  or  administrators  of  de- 
ceased officers  of  a  corporation  stand  in  no 
different  position,  as  to  the  running  of  the 
statute  of  limitations  against  claims  to  hold 
such  officers  liable  to  creditors  of  the  cor- 
poration for  misfeasance  or  malfeasance  in 
office,  than  the  officers  themselves  would 
occupy.  Id. 

70.  A  grantee  of  mortgaged  premises  who 
is  not  obliged  to  pay  the  debt  secured  is  not 
precluded  from  pleading  the  statute  of  limi- 
tations against  foreclosure  by  the  fact  that 
the  mortgagor  has  been  continuously  absent 
from  the  state,  so  that  as  to  him  the  limita- 
tion period  has  not  run.  George  v.  Butler, 
26  Wash.  456,  67  Pac.  263,  57:  390 

e.  To   What  Claims  Applicable. 

See  also  supra,  67-70;  infra,  118,  119. 
For  Editorial  Notes,  see  infra,  V.  §  6. 

71.  Express  continuing  trusts  are  excluded 
from  the  operation  of  the  statutes  of  limi- 
tation, while  implied  trusts  are  subject 
thereto.  Cone  v.  Dunham,  59  Conn.  145,  20 
Atl.  311,  8:  647 

72.  The  statute  of  limitations  runs 
against  rights  of  action  to  compel  the  re- 
turn of  money  illegally  withdrawn  from  the 
county  treasury.  Johnson  v.  Black,  103  Va. 
477,  49  S.  E.  633,  68:264 

73.  The  statute  of  limitations  runs 
against  a  right  of  action  to  recover  posses- 
sion of  a  portion  of  a  railroad  right  of  way 
in  adverse  possession  of  a  third  person. 
Northern  P.  R.  Co.  v.  Elv.  25  Wash.  384,  65 
Pac.  555.  ■  54:  526 


II.  When  Statute  Runs. 

a.  In  General. 

Retrospective   Statute   as   to,   see   Constitu- 
tional Law,  114. 
For  Editorial  Notes,  see  infra,  V.  §  7. 

74.  It  seems  that  the  specification  by  the 
legislature  of  exceptions  to  the  operation  of 
the  general  statute  of  limitations  will  not 
preclude  the  court  from  applying  exceptions 
to  such  statute  which  were  recognized  by 
the  common  law.  other  than  those  prescribed 
by  the  legislature.  Carrier  v.  Cliicago,  R. 
I."  &  P.  R.  Co.  7!)  Iowa.  80.  44  X.  W.  203. 

6:  799 

75.  The  statute  of  liinitaiions  cannot  run 
against  anv  person  until  his  or  her  rislit  has 
aieruod.  AMiitors  v.  Do  Turk,  133  Pa.  359. 
19    Atl.    3.-)f.  7:  (I.IS 

7ti.  .MoiH^  i^^mirniiro  of  flip  pxistenee  of  tlio 
facts  foiistituf iii'^r  u  (ar.if'  of  action  doe-  not 


prevent  the  running  of  the  statute  of  limi- 
tations. Davis  V.  Boyett,  120  Ga.  649,  48 
S.   E.   185,  66:  258 

77.  The  right  of  action  of  a  surety  who 
makes  partial  payments  on  the  debt  se- 
cured, upon  the  liability  against  his  cosurety 
for  contribution,  commences  to  run  as  to 
each  payment  from  the  time  he  pays  the 
creditor  more  than  his  proportion  of  the 
debt.  Bushnell  v.  Bushnell,  77  Wis.  435,  46 
N.  W.  442,  9:  411 

78.  A  creditor  who  must  take  affirmative 
action  to  obtain  a  right  or  remedy  cannot 
safely  sit  still  when  he  might  act,  or  long 
delay  the  taking  of  such  initiatory  steps  as 
will  enable  him  to  maintain  the  action;  and 
where  he  fails  to  act  or  take  the  essential 
steps  within  a  reasonable  time  the  statutory 
limitation  will  run.  Kulp  v.  Kulp,  51  Kan. 
341,  32  Pac.  1118,  21:  550 

79.  The  cause  of  action  by  a  de  jure  officer 
against  a  de  facto  officer  for  fees  or  salary 
received  by  the  latter  does  not  accrue  until 
the  right  to  the  office  is  determined,  where 
this  is  a  litigation.  Kreitz  v.  Behrensmeyer, 
149  111.  496,  36  N.  E.  983,  24:  59 

80.  The  remaindermen  in  case  of  a  de- 
vise of  stock  in  trust  for  a  life  tenant 
and  remaindermen,  which  the  corporation 
wrongfully  permits  to  be  tran.sferred  on  its 
books  so  that  it  is  lost  to  them,  are  not 
bound  to  take  action  for  the  recovery  of  the 
stock  or  its  value  until  the  death  of  the 
life  tenant.  Wooten  v.  Wilmington  &  W.  R 
Co.  128  N.  C.  119,  38  S.  E.  298,  56:  615 

81.  The  limitation  period  for  bringing  an 
action  against  a  county  upon  an  obligation 
of  another  county  from  which  it  was 
formed,  payment  of  which  is  imposed  upon 
it  by  statute,  must  begin  at  or  after  the 
date  of  the  imposition  of  the  obligation. 
Robertson  v.  Blaine  County,  32  C.  C.  A.  512, 
61  U.  S.  App.  242,  90  Fed.  63,  47:459 

82.  An  obligation  created  by  the  passage 
of  a  new  and  independent  act  casting  the 
burden  of  paying  a  county  debt  upon  an- 
other county  is  within  the  rule  that  when 
payment  is  provided  for  out  of  a  particular 
fund  the  debtor  cannot  plead  the  statute  of 
limitations  to  a  suit  thereon,  without  first 
showing  that  the  particular  fund  has  been 
provided.  Id, 

b.  Contracts;  Mortgages. 

Action  on  Covenant,  see  infra,  132,  133. 

83.  An  action  cannot  be  maintained  upon 
a  simple  contract  to  relieve  property  from 
the  lien  of  a  judgment,  after  the  expiration 
of  six  years,  although  one  entitled  to  benefit 
by  the  obligation  is  not  damaged  by  its 
breach  in  having  to  pay  the  judgment  him- 
self until  after  the  expiration  of  that  time. 
MeClure  v.  Melton.  34  S.  C.  377.  13  S.  E.  615, 

13:  723 

84.  Where  a  bond  is  to  secure  the  contin- 
uous use  of  privileges  in  real  property,  the 
statute  of  limitations  cannot  begin  to  run 
against  a  remedy  upon  it  until  a  breach 
thoreof.  Middletown  v.  Newport  Hospital, 
IG  R.  T.  319.  1.1  Atl.  800.  1:  191 
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85.  Xo  cause  of  action  accrues  on  a  con- 
.  tract  for  the  sale  of  an  expectancy  until  the 

death  of  the  ancestor.    Clendening  v.  Wyatt, 
54  Kan.  523,  38  Pac.  792,  33:278 

86.  The  statute  of  limitations  does  not  be- 
gin to  run  against  a  right  to  recover  back 
premiums  paid  by  an  assignee  of  a  void  life 
insurance  policy  until  the  invalidity  of  the 
contract  is  discovered,  and  further  obligation 
thereon  disavowed,  and  demand  made  for  a 
return  of  the  premiums  paid.  American 
Mut.  L.  Ins.  Co.  v.  Bertram,  163  Ind.  51,  70 
N.  E.  258,  64 :  935 
Negotiable  instruments. 

For  Editorial  Notes,  see  infra,  V.  §  7. 

87.  The  statute  of  limitations  begins  run- 
ning against  a  promissory  note  payable  on 
demand  and  bearing  interest  at  its  date. 
Mills  v.  Davis,  113  X.  Y.  243,  21  X.  E.  68, 

3:  394 

88.  The  statute  of  limitations  commences 
to  run  on  a  demand  certificate  of  deposit  at 
its  date,  since  such  a  certificate  is  no  more 
nor  less  than  a  promissory  note.  Mereness 
V.  First  Xat.  Bank,  112  Iowa,  11,  83  X.  W. 
711,  51:410 

89.  The  statute  of  limitations  begins  to 
run  in  favor  of  the  drawer  of  a  check,  at 
the  latest,  after  a  lapse  of  a  reasonable  time 
for  the  presentment  of  the  check.  Scroggin 
V.  McClelland,  37  Xeb.  644,  56  X.  W.  208, 

22:  110 
Mortgage. 
For  Editorial  Xotes,  see  infra,  V.  §  7. 

90.  The  fact  that  a  mortgage  is  given  to 
secure  payment  of  an  entire  sum  which  is 
payable  in  instalments  does  not  prevent  the 
running  of  the  statute  of  limitations  against 
each  instalment  as  it  becomes  due.  George 
v.  Butler,  20  Wash.  456,  67  Pac.  263, 

57:  396 

91.  A  covenant  in  a  mortgage  to  pay  the 
whole  debt  will  not  prevent  the  statute  of 
limitations  from  running  against  each  in- 
stalment as  it  becomes  due,  if  the  covenant 
is  to  pay  according  to  the  terms  of  the  notes 
secured.  Id. 

92.  Under  a  stipulation  in  a  mortgage  se- 
curing a  series  of  notes  due  at  intervals  of 
one  year,  that  nonpayment  of  any  one  of 
them,  together  with  nonpayment  of  taxes 
due  on  the  mortgaged  premises,  shall  ma- 
ture the  entire  debt,  failure  to  pay  the  first 
note  at  its  maturity  and  taxes  due  at  that 
time,  which  default  continues  until  all  the 
notes  are  d«e,  starts  the  running  of  the 
statute  of  limitations  in  favor  of  the  whole 
debt.  Snyder  v.  Miller,  71  Kan.  410,  80 
Pac.  970,  69:  250 

c.  Corporations;    Officers    and    Stockholders. 

See  also  supra,  55;  infra,  118,  119. 
For  Editorial  Xotes,  see  infra,  V.  §  7. 

93.  The  statute  of  limitations  does  not 
run  against  the  riglit  of  a  withdrawing 
stockholder  in  a  building  and  loan  associa- 
tion to  compel  payment  of  his  demand,  wi- 
til  a  fund  accrues  out  of  which,  in  accord- 
ance  with  the   charter  and   bv-laws   of   the 


association,  his  claim  should  be  paid.  An- 
drews v.  Roanoke  B.  A.  &  I.  Co.  98  Va.  445, 
36  S.  E.  531,  49:  659 

94.  The  time  and  amount  of  the  payments 
to  be  made  by  a  stockholder  on  a  stock  sub- 
scription payable  in  instalments  having  been 
determined  absolutely  by  statute,  the  pay- 
ments become  due  at  the  times  prescribed, 
and  the  statute  of  limitations  begins  to  run 
against  their  collection  as  soon  as  default 
occurs.  West  v.  Topeka  Sav.  Bank,  66  Kan. 
524,  72  Pac.  252,  63:  137 

95.  The  statute  of  limitations  does  not 
begin  to  run  against  liability  for  unpaid 
stock  subscriptions  until  a  call  for  them  is 
made.  Vermont  Marble  Co.  v.  Declez  Gran- 
ite Co.  135  Cal.  579,  67  Pac.  1057,       56:  728 

96.  So  long  as  a  private  corporation  is 
a  solvent  and  going  concern,  the  statute  of 
limitations  does  not  begin  to  run  on  a  stock- 
holder's subscription  lO  its  capital  stock, 
to  be  paid  at  intervals  upon  the  call  of  the 
board  of  directors,  until  a  call  has  been 
made.  West  v.  Topeka  Sav.  Bank,  66  Kan. 
524,  72  Pac.  252,  63:  137 

97.  When  a  private  corporation  becomes 
insolvent  and  suspends  active  business,  or 
when  it  closes  its  doors  and  ceases  all  its 
usual  and  ordinary  business,  leaving  debts 
unpaid,  the  statute  of  limitations  begins  to 
run  at  once  on  a  stockholder's  subscription 
to  its  capital  stock,  to  be  paid  at  intervals 
upon  the  call  of  the  board  of  directors,  and 
then  subject  to  call,  even  though  no  call  be 
made.  Id. 

98.  The  statute  of  limitations  begins  to 
run  against  the  liabilitj'^  of  a  stockholder  to 
creditors  of  the  corporation  on  his  unpaid 
stock  subscription  at  the  time  the  corpora- 
tion becomes  insolvent  as  shown  by  an  as- 
signment for  benefit  of  creditors.  Swear- 
ingen  v.  Sewickley  Dairy  Co.  198  Pa.  68, 
47   Atl.   941,  53:  471 

99.  The  superadded  liability  imposed  by 
the  Constitution  upon  stockholders  of  an  in- 
solvent bank  accrues  at  the  time  of  the  in- 
solvency of  the  corporation;  and  therefore 
the  statute  of  limitations  begins  to  run 
against  it  at  that  time,  and  not  at  the  time 
the  receiver  exhausts  the  assets  of  the  cor- 
poration, or  when  the  court  orders  him  to 
proceed  against  the  stofckholders.  Bennett 
V.  Thorne,  36  Wash.  253,  78  Pac.  936, 

68:  113 

100.  The  statute  of  limitations  begins  to 
run  again.st  the  liability  of  policy  holders 
in  a  mutual  insurance  society  to  contribute 
towards  indebtedness  of  the  society  at  the 
time  it  is  adjudged  insolvent  and  a  receiver 
is  appointed  for  it.  Boyd  v.  Mutual  Fire 
Asso.  116  Wis.  155,  94  N.  W.  171,        61 :  918 

101.  On  a  suit  to  collect  a  judgment 
against  an  insolvent  corporation  from  a 
stockholder  thereof,  the  statute  does  not 
commence  to  run  against  the  judgment  cred- 
itor and  in  favor  of  the  stockholder  until 
the  entry  of  the  iudgment.  Powell  v.  Ore- 
gonian  R.  Co.  .38 'Fed.   187,  3:201 

102.  The  statute  of  limitations  does  not 
commence  to  run  against  the  enforcement  of 
the  entire   liabilitv.  or  against  the  enforce- 
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ment  of  any  particular  portion  of  the  lia- 
bility, of  the  shareholder  of  a  national  bank 
to  pay  its  debts,  until  the  time  when  the 
Comptroller  of  the  Currency  has  declared 
the  entire  liability,  or  the  particular  portion 
of  it  in  issue,  to  be  due.  Deweese  v.  Smith, 
45  C.  C.  A.  408,  106  Fed.  438,  66:  971 

103.  The  statute  of  limitations  begins  to 
run  against  a  liability  of  stockholders  for 
savings  bank  deposits  under  Cal.  Code  Civ. 
Proc.  §  359,  at  the  time  of  the  acceptance 
of  each  deposit.  Wells  v.  Black,  117  Cal. 
157,  48  Pac.  1090,  37:  619 

d.  Trusts;  Bailment. 

See  also  supra,   18-25,  53,  71. 

104.  The  statute  of  limitations  does  not 
run  in  favor  of  one  holding  land  under  a 
parol  trust,  so  long  as  he  recognizes  the 
trust  and  admits  that  he  is  holding  in  com- 
pliance with  it.  Hinton  v.  Pritchard,  107  N. 
C.  128,  12  S.  E.  242,  10:  401 

105.  A  trust  or  charge  created  by  will 
upon  real  estate  for  the  payment  of  debts 
prevents  the  running  of  the  statute  of  limi- 
tations against  such  debts  as  were  not  barred 
in  the  testator's  lifetime.  Woonsocket  Sav. 
Inst.  V.  Ballou,  16   R.  I.  351,  16   Atl.   144, 

1 :  555 

106.  The  use  of  the  proceeds  of  trust  prop- 
erty by  the  trustee  in  his  own  business  with 
the  knowledge  and  consent  of  the  cestui  que 
trust,  and  which  are  credited  to  him  as  a 
debt  on  the  trustee's  books,  although  \vith 
the  understanding  that  it  is  to  be  paid  when 
there  is  a  favorable  opportunity  for  invest- 
ment and  without  any  technical  revocation 
of  the  indenture  of  trust,  changes  the  trust 
relation  into  one  of  debtor  and  creditor,  so 
that  when  the  debtor  has  become  financially 
ruined  without  repayment  of  the  money  an 
action  therefor  is  subject  to  the  statute  oi 
limitations  governing  the  actions  for  debt. 
Treadwell  v.  Treadwell,  176  Mass.  554,  57 
N.  E.  1016,  51:  190 

107.  The  statute  of  limitations  does  not 
run  in  favor  of  a  bailee  until  he  denies  the 
bailment  and  converts  the  property.  Rei- 
zenstein  v.  Marquardt,  75  Iowa,  294,  39  N. 
VV.  506,  1:  318 

e.  Fraud. 

See  also  supra,  43,  52;   infra,  137,  148. 
For  Editorial  Notes,  see  infra,  V.   §   8. 

108.  la  cases  of  fraud  the  statute  of  lirai-  i 
tations  begins  to  run,  in  equity,  not  at  the 
time  the  fraud  is  perpetrated,  but  from  the 
time    of    its    discovery.      Peck    v.    Bank    of 
America,  16  R.  I.  710',  19  Atl.  369,       7:  826 

109.  Fraudulent  concealment  of  a  cause 
■of  action  takes  the  case  out  of  the  bar  of 
the  statute  of  limitations,  unless  plaintiff's 
■failure  to  discover  the  facts  is  due  to  his 
Tiesrliijence.  Texas  &  P.  R.  Co.  v.  Gav,  86 
Tex.  '571,  2G  S.  W.  59!),  25:  52 

110.  The  fraudulent  eoiiceahnent  of  a 
eause  of  action  at  law  will  not  prevent  the 
ruiinin"  of  the  statute  of  limitations,  where 


the  statute  expressly  states  that  it  shall  not 
run  under  such  circumstances  in  cases  cog- 
nizable in  equity.  Pietsch  v.  Milbrath,  123 
Wis.  647,  102  N.  W.  342,  68 :  945 

111.  The  statute  of  limitations  does  not 
begin  to  run  against  the  claim  of  a  shipper 
to  recover  back  excessive  payments  of  freight 
charges  so  long  as  he  has  no  knowledge  of 
his  rights,  owing  to  the  fraudulent  conceal- 
ment of  the  cause  of  action  by  the  carrier. 
Cook  V.  Chicago,  R.  I.  &  P.  R.  Co.  81  Iowa, 
551,  46  N.  W.  1080,  9:  764 

112.  A  cause  of  action  to  recover  back  an 
excess  of  freight  charges  which  the  plaintiff 
was  compelled  to  pay  over  the  rates  charged 
others  is  founded  on  the  unreasonable 
charges,  independent  of  fraud  of  the  carrier 
in  concealing  the  fact;  and  the  statute  or 
limitations  begins  to  run  only  from  the  dis- 
covery of  the  fact  that  such  excess  had  been 
charged,  or  from  the  time  that  it  might 
have  been  discovered  by  the  use  of  reason- 
able diligence.  Carrier  v.  Chicago,  R.  I.  & 
P.  R.  Co.  79   Iowa,  80,  44  N.  W.  203, 

6:  799 

113.  An  action  to  recover  back  an  excess  of 
freight  charges  which  plaintiff  was  com- 
pelled to  pay  over  the  rates  charged  others, 
the  existence  of  which  excess  was  fraudulent- 
ly concealed  from  plaintiff,  is  an  action  at 
law,  and  is  not  within  Iowa  Code,  §  2530, 
providing  that  in  actions  for  relief  on  the 
ground  of  fraud  or  mistake  the  cause  of 
action  shall  not  be  deemed  to  have  accrued 
until  the  fraud  or  mistake  shall  have 
been  discovered  by  the  party  aggrieved.    Id. 

114.  A  cause  of  action  for  defrauding  a 
woman  out  of  many  years  of  service  and 
causing  her  to  live  for  that  time  in  a  false 
conjugal  position  does  not  accrue  against  a 
man  who  deceived  her  into  a  void  marriage 
and  continued  to  deceive  her  for  years,  un- 
til she  discovers  the  fraud.  Morrill  v.  Pal- 
mer, 68  Vt.  1,  33  Atl.  829,  33:  411 

115.  A  cause  of  action  for  alienation  of 
the  wife's  affections  is  not  fraudulently  con- 
cealed, so  as  to  prevent  the  running  of  the 
statute  of  limitations,  by  the  agreement  of 
parties  guilty  of  adultery  to  deny  the  facts 
which  are  known  to  themselves  and  the 
husband.  Sanborn  v.  Gule,  162  Mass.  412, 
38  N.  E.  710,  26:864 

116.  Mere  silence  is  not  a  concealment  of 
a  cause  of  action,  under  the  provision  of 
Ind.  Rev.  Stat.  1881,  §  300;  but  where  a  per- 
son liable  to  an  action  conceals  that  fact 
from  the  adverse  party,  limitation  shall 
run  only  from  the  discovery  of  such  cause  of 
action.  '  Miller  v.  Powers,  119  Ind.  79,  21  N. 
E.  455,  4:  483 

117.  Under  a  contract  to  pay  a  certain 
sum  out  of  a  claim  when  collected,  unless 
by  virtue  of  the  contract  itself  or  some  re- 
lation of  the  parties  a  duty  exists  to  make 
known  the  fact  of  pajinent,  mere  silence 
amounting  to  nothing  more  than  nonaction 
is  not  such  a  fraud  upon  the  payee  as  pre- 
vents the  running  of  the  statute  of  limita- 
tions. Jackson  v.  Combs  (D.  C.)  7  Mackey, 
608,  1 :  742 

118.  The  running  of  the  statute  of  limita- 
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tions  against  a  right  of  action  by  a  corpo- 
ration to  recover  fraudulent  profits  made 
by  its  promoters  is  not  prevented  by  the 
fact  that  they  are  in  control  of  the  corpo- 
ration so  as  to  prevent  anyone  from  obtain- 
ing knowledge  of  the  facts.  Pietsch  v.  Mil- 
brath,  123  Wis.  647,  102  N.  W.  342, 

68:  &45 

119.  A  corporation  which  has  been  organ- 
ized to  take  property  from  the  promoters 
at  a  fraudulent  profit,  and  which  in  fact 
does  sOj  has  a  right  of  action  at  law  to  re- 
cover such  profits  from  the  promoters,  which 
is  barred  by  the  six-j'ear  statute  of  limita- 
tions, and  is  not  entitled  to  rely  on  the 
provision  of  the  statute  whch  postpones  the 
running  of  time  in  suits  for  fraud  cognizable 
in  equity,  until  discovery  of  the  perpetra- 
tion of  the  fraud.  Id. 

120.  That  money  is  obtained  by  fraud  will 
not  prevent  the  running  of  the  statute  of  lim- 
itations, against  an  action  to  recover  it,  from 
the  consummation  of  tne  transaction,  unless 
investigation  is  prevented  by  affirmative  ef- 
forts on  the  part  of  the  wrongdoer.  Smith 
v.  Blachley,  198  Pa.  173,  47  Atl.  985, 

53 :  849 

121.  The  statute  of  limitations  will  not 
begin  to  run  against  liability  on  the  bond 
of  an  officer,  where  he  misappropriates  money 
intrusted  to  him,  and  fraudulently  conceals 
his  defalcations,  until  the  discovery  of  the 
fraud  and  of  the  breach  of  the  condition  of 
the  bond.  McMullen  v.  Winfield  Bldg.  & 
Loan  Asso.  64  Kan.  298,  67  Pac.  892, 

56:  924 

122.  A  surety  on  the  bond  of  an  officer  of 
a  corporation  cannot  invoke  the  aid  of  the 
statute  of  limitations  against  liability  there- 
on, on  the  ground  that  he  was  innocent  of 
the  fraud,  where  the  statute  does  not  begin 
to  run  in  favor  of  the  principal,  because  of 
his  fraud  in  concealing  his  defalcations, 
since  the  liability  of  the  principal  is  that 
of  the  surety.  Id. 

123.  Concealment  of  the  defalcation  of  a 
bank  teller  prevents  the  running  of  the  stat- 
ute of  limitations  in  favor  of  the  surety  on 
his  bond,  as  well  as  in  his  own  favor,  until 
the  discovery  of  the  defalcation.  Lleberman 
V.  First  Nat.  Bank,  2  Penn.  (Del.)  416,  43 
Atl.  305,  45  Atl.  901,  48:  514 

124.  In  cases  where  a  creditor  levies  upon 
and  sells  property  transferred  in  fraud  of 
his  rights  on  execution,  the  statute  of  limi- 
tations commences  to  run  from  the  date  of 
sale,  unless  it  be  made  to  appear  that  the 
creditor  did  not  discover  the  fraud  until 
some  later  time.  Brasie  v.  Minneapolis 
Brew.  Co.  87  Minn.  456,  92  N.  W.  340, 

67 :  865 

125.  An  action  of  ejectment  to  recover 
possession  of  land  fraudulently  transferred, 
brought  by  a  creditor  who  has  caused  the 
property  to  be  sold  on  execution  against  the 
fraudulent  grantor  and  becomes  the  pur- 
chaser thereof,  must  be  brought  within  six 
years  of  the  discovery  of  the  fraud.  Id. 


f.  Torts;  Negligence;  Injuries  to  Person  or 
Property. 

Injuries  to  Real  Property,  see  infra,  138- 

147. 
For  Editorial  Notes,  see  infra,  V.  §  7. 

126.  A  father's  cause  of  action  for  the 
seduction  of  his  daughter  arises,  so  as  to 
start  the  running  of  the  statute  of  limita- 
tions, when  the  act  of  seduction  is  complete, 
and  not  when  he  discovers  that  his  daugliter 
has  been  seduced.  Davis  v.  Boyett,  120  Ga. 
649,  48  S.  E.  185,  66:  258 

127.  Tne  statute  of  limitations  does  not 
begin  to  run  against  an  action  on  a  lot 
owner's  liability  over  to  a  city  for  a  judg- 
ment for  injuries  growing  out  of  a  defective 
sidewalk  until  the  city's  liability  is  fixed 
by  law,  or  by  admission  and  payment  on  its 
part.  Lincoln  v.  First  Nat.  Bank,  67  Neb. 
401,  93  N.  W.  698,  60:  923 

128.  The  statute  of  limitations  does  not 
begin  to  run  against  the  right  of  action  of 
an  unborn  child  for  the  death  of  its  father, 
under  Tex,  Rev.  Stat.  art.  2903,  because  of 
the  fact  that  its  mother  is  capable  of  suing 
under  that  statute  when  the  cause  of  action 
accrues.  Nelson  v.  Galveston,  H.  &  S.  A.  R. 
Co.  78  Tex.  621,  14  S.  W.  1021,         11 :  391 

g.  Suits  Relating  to  Real  Property. 

Title   by   Adverse  Possession,  see   Adverse 

Possession. 
See  also  supra,  11-31,  49-51,  73,  83,  84,  124, 

125. 

129.  The  right  of  possession  is  in  the  ten- 
ant by  curtesy  as  long  as  he  lives,  and  the 
heirs  of  the  wife  have  no  right  of  entry  un- 
til his  death.  Hence  the  statute  of  limita- 
tions does  not  begin  to  run  until  that  time, 
and  laches  can  be  imputed  to  the  heirs  only 
from  that  time.  Orthvvein  v.  Thomas,  127 
111.  554,  21  N.  E.  430,  4:  434 

130.  If  the  husband  and  wife,  by  a  deed 
void  as  to  her  for  want  of  proper  certifi- 
cate of  her  examination  and  acknowledg- 
ment, convey  land  owned  by  her  in  which  he 
has  a  freehold  for  their  joint  lives,  to  a 
party,  and  put  him  in  possession,  such  pur- 
chaser is  entitled  to  hold  that  possession  un- 
til the  death  of  the  husband;  and  neither 
the  wife,  nor  her  heirs,  nor  any  one  claim- 
ing under  them,  have  any  right  of  entry  un- 
til the  husband's  death;  and  right  of  action 
does  not  accrue  to  them,  nor  does  the  stat- 
ute of  limitations  run  against  them,  until 
his  death.  Central  Land  Co.  v.  Laidley,  32 
W.  Va.  134,  9  S.  E.  61,  3:  826 

131.  A  good-faith  claim  of  right,  based  on 
color  of  title,  is  sufficient  to  set  in  motion 
the  statute  of  limitations  in  favor  of  one 
in  possession  of  real  estate,  although  a  criti- 
cal examination  of  the  records  would  show 
defects  in  his  title.  Crawford  v.  Meis,  123 
Iowa,  610,  99  X.  W.  186,  66:  154 

132.  The  statute  of  limitations  does  not 
begin  to  run  against  an  action  for  breach  of 
a  covenant  to  warrant  and  defend  the  title 
to  real  estate  until  an  eviction  occurs.  West 
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Coast  Mfg.  &.  I.  Co.  V.  West  Coast  Improv. 
Co.  25  Wash.  627.  66  Pac.  97,  62:  763 

133.  The  statute  of  limitations  does  not 
begin  to  run  against  liability  on  a  covenant 
of  warranty  in  a  deed  of  real  estate  until 
there  is  an  eviction.  Wiggins  v.  Pender, 
132  N.  C.  628,  44  S.  E.  362,  61:  772 

134.  To  make  a  conveyance  of  the  whole 
tract  by  one  joint  tenant  operate  as  an  oust- 
er of  his  cotenants,  so  as  to  start  the  stat- 
ute of  limitations  running  against  them, 
there  must  be  a  possession  taken  under  that 
deed,  attributable  to  it  alone.  McNeeley  v. 
South  Penn  Oil  Co.  52  W.  Va.  616,  44  S. 
E.  508,  62:  562 

135.  A  right  of  entrj',  in  favor  of  a  de- 
ceased wife's  heirs,  who  by  statute  were  en- 
titled upon  her  death,  to  her  moiety  of  an 
estate  held  by  her  and  her  husband  as  joint 
tenants,  subject  to  debts  and  the  husband's 
curtesy,  first  arises  upon  the  death  of  the 
husband,  so  that  the  statute  of  limitations 
then  only  begins  to  run  against  them  in  fa- 
vor of  one  holding  under  an  executory  con- 
tract to  sell  the  estate,  made  by  the  husband 
alone  during  the  wife's  life,  and  followed  by 
a  conveyance  upon  her  death.  Id. 

130.  .\  right  of  action  to  establish  an  in- 
terest in  property  purchased  at  a  judicial 
.sale  under  an  invalid  title,  for  which  pur- 
cha,se-money  notes  are  given  on  receiving  a 
bond  for  title,  does  not-  accrue  until  the 
notes  are  paid.  Lindsay  v.  Cooper,  94  Ala. 
170.  11  So.  325,  16:  813 

137.  The  period  of  six  years  from  the  dis- 
covery of  the  fraud,  within  which  an  action 
to  set  aside  a  fraudulent  conveyance  must 
be  brought,  tinder  S.  C.  Code,  §  112,  does  not 
apply  where  a  judgment  creditor,  who  has 
purcha.sed  the  land  on  execution  sale  made  in 
disregard  of  the  fraudulent  deed,  brings  an 
action  to  recover  possession  after  the  death 
of  a  widow  having  a  superior  claim  of  dower, 
to  whom  he  has  been  obliged  temporarily  to 
stirrendcr  possession.  Amaker  v.  New,  33 
S.  C.  28,  11  S.  E.  386,  8:  687 

Injury  to  property;  nuisance;  trespass. 
See  also  supra,  40,  50. 

i;38.  The  cause  of  action  for  an  injury  due 
to  the  subsidence  of  the  surface  over  a  mine 
arises,  so  as  to  start  the  running  of  the  stat- 
ute of  limitations,  at  tlie  time  of  the  remov- 
al of  the  sxipport,  and  not  at  that  of  tne  re- 
sulting subsidence.  Xoonan  v.  Pardee,  200 
Pa.  474,  50  Atl.  2.55,  55:  410 

139.  The  running  of  the  statute  of  limi- 
tations against  a  cause  of  action  for  removal 
of  coal  from  a  stratum  beneath  the  surface 
of  land  by  wrongfully  extending  a  mine  un- 
der lauds  of  otlier  owners  begins  only  from 
the  time  of  actual  discovery  of  the  trespass 
or  the  time  when  discovery  was  reasonably 
possible. — at  least  to  the  extent  of  recover- 
iiirr  compensation  which  would  lie  allowable 
on  a  liill  for  an  account  in  c((uity  in  a  state 
where  fcjuity  is  a(lmini>lprpd  through  com- 
71I011  la\v    fornix   (<i   action,      l.cwcv    \-.    11.    C. 

Flick  (  okc  Co.  let;  Pa.  .".3r..  :ii  '.\tl.  2(;i. 

2s ;   liSo 

140.  11, c  -lalutc  of  liniitat  i(in<  ,igain-t  an 
..ciif'i.  for  i-ihstruct ion  ol  A\atcr  hx  a  railroad 


embankment  runs  from  the  time  when  the 
first  injury  was  sustained,  and  not  neces- 
sarilj'  from  the  construction  of  the  road. 
Ridley  v.  Seaboard  &  R.  R.  Co.  118  N.  C. 
996,  24  S.  E.  730,  32:  708 

141.  A  cause  of  action  for  damage  to  land 
b.y  the  negligent  construction  of  railroad 
iitches  whereby  surface  water  is  turned  up- 
on the  land  arises  when  the  injury  occurs, 
and  not  when  the  ditches  are  completed. 
Fremont,  E.  &  M.  V.  R.  Co.  v.  Harlin,  50 
Neb.  698,  70  N.  W.  263,  36:  417 

142.  The  statute  of  limitations  does  not 
begin  to  run  against  all  actions  for  injuries 
to  adjoining  property,  growing  out  of  the 
negligent  erection  by  a  municipality  of  a 
bulkhead  so  as  to  constitute  a  continuing 
nuisance,  at  the  time  of  its  completion,  but 
damages  may  be  recovered  for  injuries  which 
have  accrued  within  the  statutory  period  be- 
fore the  commencement  of  the  action,  al- 
though more  than  the  statutory  period  has 
elapsed  since  the  completion  of  the  work. 
Doran  v.  Seattle,  24  Wash.  182,  64  Pac.  230, 

54 :  532 

143.  The  statute  of  limitations  begins  to 
run  against  an  action  for  injuries  by  the  set- 
tling of  church  walls  because  of  insuflicency 
of  a  retaining  wall  built  by  a  railroad  com- 
pany when  constructing  its  tracks  in  a  cut 
alongside  of  the  property,  when  the  injury 
occurs,  and  not  at  the  time  of  the  comple- 
tion of  the  wall.  Church  of  Holy  Commun- 
ion v.  Paterson  Extension  R.  Co.  66  N.  J. 
L.  218,  49  Atl.  1030,  55:  81 

144.  The  statute  of  limitations  begins  to 
run  against  a  right  of  action  to  recover  for 
the  injury  inflicted  upon  abutting  proper- 
ty by  the  erection  of  a  permanent  structure 
in  the  street  for  the  operation  of  railroad 
trains  upon  an  elevatpil  track  at  the  tim'» 
the  structure  is  completed  and  permanent 
injury  inflicted.  De  Geofroy  v.  Merchants' 
Bridge  Terminal  R.  Co.  179  Mo.  698,  79  S. 
W.  38«,  64 :  959 

145.  That  an  elevated  railroad  track  was 
intended  to  be,  and  was  in  fact,  made  a  per- 
manent structure,  does  not  prevent  its  being 
a  continuing  trespass  upon  the  easements  of 
landowners  abutting  upon  the  street  through 
which  it  is  constructed,  so  as  to  take  it  out 
of  the  rule  of  limitations  applicable  to  ac- 
tions for  continuing  trespasses,  and  bar  all 
remedy  unless  the  action  is  brought  within 
the  time  after  its  construction  prescribed  in 
case  of  a  single  trespass.  Galway  v.  Metro- 
politan Elev.  R.  Co.  128  N.  Y.  132,  28  IS. 
E.  479,  13:  788 

146.  The  rule  that  the  right  of  action  for 
trespass  to  real  estate  accrues  to  the  one 
owning  the  property  at  the  time  the  tres- 
pass is  committed  does  not  apply  to  the  emp- 
tying of  a  sewer  system  into  a  stream  to 
the  injury  of  a  riparian  owner,  where  the 
extent  of  the  injury  cannot  then  be  for  all 
time  estimated,  while  subsequent  change  of 
the  outlet  and  enlargement  of  the  system 
niatorially  increase  the  injury  after  the 
change  in  ttie  ownership  of  the  riparian 
propertv.  Smith  v.  Sedalia,  152  !Mo.  283, 
.-)3   S.   \V.  907,  48:  711 
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147.  When  the  purchaser  of  a  railroad 
from  a  trespasser  who  has  laid  the  track 
without  right  to  do  so  takes  possession,  a 
jiew  cause  of  action  arises;  and  as  to  such 
purcliaser  the  statute  of  limitations  begins 
to  run  from  that  date.  Harbach  v.  Des 
Moines  &  K.  C.  R.  Co.  80  Iowa.  593,  44  N. 
AV.  348,  11:  113 

h.  Taxes,  Assessments,  and  Tax  Sales. 

For  Editorial  Notes,  see  infra,  V.  §  7. 

148.  The  statute  of  limitations  begins  to 
run,  at  the  date  of  payment,  against  the 
right  to  recover,  back  money  paid  for  lands 
at  a  tax  sale  which  is  void  because  resulting 
from  a  double  assessment,  in  the  absence  of 
fraud  or  concealment.  Clapp  v.  Pinegrove 
Twp.  138  Pa.  35,  20  Atl.  836,  12:  618 

i.  Decedent's  Estate. 

149.  A  claim  against  the  estate  of  a  de- 
ceased person,  not  allowable  in  the  adminis- 
tration proceedings  because  it  is  contingent 
in  character,  is  not  affected  by  any  statute 
of  limitations  while  such  character  exists. 
South  Milwaukee  Co.  v.  Murphy,  112  Wis. 
C14,    88    N.    W.    583,  58:  82 

j.  Judgment. 

See  also  supra,  101;  infra,  158. 

150.  A  cause  of  action  on  a  judgment  ac- 
crues when  the  judgment  is  rendered,  and 
not  when  leave  to  sue  thereon  is  obtained 
from  the  court.  Osborne  v.  Lindtsrom,  & 
N.  D.  1,  81  N.  W.  72,  46:  715 

151.  A  personal  judgment  upon  any  cause 
of  action  merges  and  ends  that  cause  of 
action,  so  that  thereafter  the  statute  of 
limitations  runs  against  the  judgment. 
Hogg  V.  Hartley,  48  W.  Va.  339,  37  S.  E. 
578,  54:215 

152.  Limitation  begins  to  run  against  an 
action  on  a  judgment  from  the  time  of  its 
rendition,  and  not  from  the  expiration  of 
the  time  during  which  execution  can  be 
issued  on  it,  under  2  Ballinger's  (Wash.) 
Ann.  Codes  &  Stat.  §  4796,  providing  that 
an  action  on  a  judgment  must  be  commenced 
within  five  years  from  the  accrual  of  the 
cause  of  action.  Citizens'  Nat.  Bank  v. 
Lucas,  26  Wash.  417,  67  Pac.  252,        56:  812 

k.  Absence  from  State. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 

341. 
Retrospective    Statute   as   to,    see   Statutes, 

557, 
See  also  supra,  70;   infra,   188. 
For  Editorial   Notes,  see  infra,  V.   §   8. 

153.  The  presence  of  the  defendant  in  the 
state  for  the  full  period  of  the  time  limited 
for  bringing  an  action,  either  continuously  or 
in  the  aggregate,  is  necessary  to  constitute 
a  bar  to  the  action,  under  Ohio  Rev.  Stat.  § 
4989.  Sanley  v.  Stanley,  47  Ohio  St.  225. 
24    N.    E.    493,  8 :  333 


154.  One  elected  to  the  United  States 
Senate,  who,  during  the  sessions  of  Con- 
gress, left  his  home  in  the  occupancy  of  his 
servants,  and,  taking  his  family  to  Wash- 
ington, kept  house  there  in  rented  premises, 
without  intending  to  change  his  residence, 
while  in  the  intervals  between  the  sessions 
of  Congress  he  returned  to  and  occupied  his 
home,  did  not  reside  out  of  the  state  so  as  to 
interrupt  the  statute  of  limitations.  Ker- 
win  V.  Sabin,  50  Minn.  320,  52  N.  W.  642, 

17 :  225 

155.  The  words  "persons  absent  from  the 
state,"  within  the  meaning  of  the  Illinois 
statute  fixing  the  period  for  contesting  the 
probate  of  a  will,  except  as  to  infants, 
femes  covei'ts,  persons  absent  from  the  state 
or  non  compos  mentis,  include  only  those 
who  have  departed  or  gone  without  the  state 
for  temporary  purposes,  and  do  not  include 
nonresidents.  Wheeler  v.  Wheeler,  134  111. 
522,  25  N.  E.  588,  10:  613 

156.  Removal  from  the  state  and  resi- 
dence abroad  before  the  birth  of  a  cause  ot 
action  or  the  accrual  of  a  right  of  action 
against  the  person  will  not  save  the  cause 
of  action  from  the  statute  of  limitations. 
Hogg  V.  Hartley,  48  W.  Va.  339,  37  S.  E. 
578,  54:  215 

157.  One  who  departs  from  the  state  and 
resides  abroad  before  any  cause  of  action 
against  him  has  arisen  will  not  thereby  save 
a  subsequently  accruing  action  from  the 
statute  of  limitations,  under  a  provision 
that  obstructing  the  prosecution  of  a  right 
of  action  by  departure  from  the  state  will 
prevent  the  time  of  such  obstruction  from 
being  computed.  Id. 

158.  The  time  of  the  residence  abroad  of 
one  who  was  a  resident  of  the  state  when  the 
cause  of  action  arose,  but  who  departs  from 
it  before  the  entry  of  a  personal  judgment 
against  him,  will  not  excuse  the  judgment 
from  the  statute  of  limitations,  under  a 
provision  that  the  time  of  obstructing  the 
prosecution  of  the  right  by  a  departure  from 
the  state  shall  not   be  computed.  Id. 

159.  A  foreign  contract  between  nonresi- 
dents may  constitute  a  cause  of  action 
within  the  meaning  of  a  statute  providing 
that  if  any  person  liable  to  an  action  shall 
be  absent  from  the  state  when  it  accrues  he 
shall  have  no  benefit  of  the  statute  of  lim- 
itations while  such  absence  continues. 
Mason  v.  Union  Mills  Paper  Mfg.  Co.  81 
Md.  446,  32  Atl.  311,  29:  273 

160.  A  nonresident  of  the  state  whose  ob- 
ligation is  sought  to  be  enforced  by  another 
nonresident  through  garnishment  of  funds 
in  the  hands  of  a  resident  is  within  the  pro- 
visions of  a  statute  that  any  person  liable 
to  an  action  who  is  absent  from  the  state 
when  it  accrues  shall  have  no  benefit  of  the 
statute  of  limitations  while  the  absence  con- 
tinues. Id. 

161.  A  statute  providing  that  defendants 
"who  shall  have  become  nonresidents  of  the 
state"  after  a  cause  of  action  has  arisen  in 
the  state  shall  not  have  the  benefit  of  a 
statute  of  limitations  is  retrospective,  at 
least  as  applied  to  the  cause  of  action  and 
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residence  of  the  defendant,  and  covers  a  case 
of  one  who  had  previously  obtained  the  open- 
ing of  a  judgment  to  enable  him  to  interpose 
the  statute  of  limitations.  Bates  v.  Cullum, 
177  Pa.  633,  35  Atl.  861,  34:  440 

162.  If  a  nonresident  is  absent  from  the 
state  when  a  cause  of  action  accr\ies  against 
him,  the  statute  will  not  commence  running 
against  him  because  he  occasionally  comes 
into  the  state,  although  an  action  at  such 
times  could  be  commenced  against  him  by 
the  exercise  of  ordinary  diligence.  Stanley 
V.  Stanley,  47  Ohio  St.  225,  24  N.  E.  493, 

8:  333 

163.  The  disability  of  absence  from  the 
state  ceases  from  the  time  the  actual  pres- 
ence of  the  person  in  the  state  begins, 
though  such  presence  be  of  short  duration 
and  while  the  person  is  an  infant,  and  is  not 
revived  by  his  subsequent  absence  from  the 
state,  even  when  commenced  during  his  in- 
fancy. Powell  V.  Koehler,  52  Ohio  St.  103, 
39  N.  E.  195,  26:  480 

164.  The  absence  from  the  state  of  a  prin- 
cipal debtor  does  not  suspend  the  running  of 
the  statute  of  limitations  in  favor  of  his 
siiretv.  Mozingo  v.  Ross,  150  Ind.  688,  50 
N.  E'.  867,  41:612 

165.  The  absence  of  a  mortgagor  from  the 
state  after  he  has  parted  with  the  title  to 
the  mortgaged  property  does  not  prevent  the 
statute  of  limitations  from  running  in  favor 
of  his  grantee.  Colonial  &  U.  S.  Mortg.  Co. 
v.  Northwest  Thresher  Co.  (N.  D.)  103  N. 
W.  915,  '  70:  814 
Foreign  corporation. 

For  Editorial  Notes,  see  infra,  V.  §  6. 

106.  A  foreign  corporation  having  its  resi- 
dence in  another  state  is  not  entitled  to  the 
benefit  of  the  statute  of  limitations.  Trav- 
elers' Ins.  Co.  V.  Fricke,  99  Wis.  367,  74 
N.  W.  372,  41 :  557 

167.  A  foreign  corporation  transacting 
business  in  a  state  cannot  plead  the  state 
statute  of  limitations  in  bar  of  a  cause  of  ac- 
tion originating  in  the  state  in  favor  of  a 
resident.  Williams  v.  Metropolitan  Street 
R.  Co.  68  Kan.  17,  74  Pac.  600,  64:  794 

168.  A  foreign  corporation  is  not  '"'out  of 
the  state"  within  the  meaning  of  Shannon's 
(Tenn.)  Code,  §  4455,  so  as  to  preclude  the 
defense  of  the  statute  of  limitations,  when 
the  corporation  has  officers  and  agents  in 
the  state  on  whom  service  can  be  made  at 
any  time.  Turcott  v.  Yazoo  &  M.  V.  R.  Co. 
101   Tenn.   102,  45  S.  W.    1067,  40:  768 

169.  The  right  of  a  foreign  corporation 
to  plead  the  statute  of  limitations  under 
Cal.  act  April  1,  1872,  depends  upon  its 
compliance  with  the  statute  in  respect  to 
the  designation  of  a  person  upon  whom  proc- 
cess  mav  be  served.  Pierce  v.  Southern  P. 
Co.  120  Cal.  156,  47  Pac.  874.  52  Pac.  302. 

40:  350 

170.  'I'lio  runninrr  nt  the  statute  of  limi- 
tations in  favor  of  a  foreign  corporation  de- 
pends on  the  fac-t  of  its  residence  in  the  state 
in  such  sense  that  service  mav  be  made  on 


it,  through  its  keeping  a  managing  agent 
therein,  and  not  upon  the  knowledge  or  lack 
of  knowledge  of  one  having  a  cause  of  action 
against  it  as  to  the  presence  of  such  agent; 
but  a  foreign  manufacturing  corporation 
whose  business  is  such  that  it  can  carry  it 
on  without  a  resident  general  agent  cannot 
set  the  statute  running  by  appointing  at 
any  time  or  times  an  agent  in  the  state  upon 
whom  process  may  be  served.  Winney  v. 
Sandwich  Mfg.  Co.  86  Iowa,  608,  53  N.  W. 
421,  18:524 

171.  A  foreign  corporation  may  avail  it- 
self of  the  statute  of  limitations  where  it 
has  complied  with  the  laws  of  the  state 
governing  such  corporations,  and  has  been 
regularly  and  continuously  doing  business 
in  the  state  during  the  entire  period  re- 
quired to  bar  an  action,  and  during  all  that 
time  has  had  an  agent  resident  in  the  state 
upon  whom  process  could  be  served.  Co- 
lonial &  U.  S.  Mortg.  Co.  V.  Northwest 
Thresher  Co.  (N.  D.)  103  N.  W.  915,   70:  814 

172.  The  failure  of  a  foreign  corporation 
to  file  and  register  its  charter  in  compliance 
with  the  statute  when  doing  business  in  tiie 
state  until  after  action  is  brought  against 
it  will  not  prevent  it  from  pleading  the 
statute  of  limitations.  Turcott  v.  Yazoo  & 
M.  V.  R.  Co.  101  Tenn.  102,  45  S.  W.  1067, 

40:  768 

1.  Coverture,   Infancy,   or   Other   Disability. 

Time  to  Redeem  from  Tax  Sale,  see  Taxes, 

515. 
Computing  Time  of  Disability,  see  Time,  II, 

12. 
See  also  supra,  163;  Insurance,  706. 

173.  Minority  of  the  owner  of  real  es- 
tate of  which  adverse  possession  is  taken 
will  not  prevent  the  running  of  the  stat- 
ute of  limitations  against  the  right  to  re- 
cover it,  but  will  merely  give  an  additional 
time  for  suit  after  the  disability  is  re- 
moved. Carney  v.  Hennessey,  74  Conn.  107, 
49  Atl.  910,  53:  699 

174.  When  an  infant  married  woman, 
who  was  married  before  any  of  the  married 
women's  enabling  acts  were  passed,  except 
that  empowering  her  to  sell  her  land  by 
joining  her  husband  in  a  conveyance, 
joins  with  her  husband  in  a  conveyance 
of  her  land,  the  grantee's  possession  is  right- 
ful against  her  during  the  lifetime  of  her 
husband,  and  the  statute  of  limitations  does 
not  run  against  her  right  of  disaffirmance 
until  coverture  is  ended.  Stull  v.  Harris,  51 
Ark.  294,  11  S.  W.  281,  2:  741 

175.  Exceptions  in  statutes  of  limitations, 
in  favor  of  persons  under  disability,  are  con- 
strued strictly,  and  cannot  be  enlarged  from 
considerations  of  apparent  hardship  or  in- 
convenience. Powell  V.  Koehler,  52  Ohio  St. 
103,  39  X.  E.  195,  26:  480 

176.  An  action  to  contest  a  will,  saved  to 
one  person  by  disability  of  infancy,  is  saved 
to  all  interested  with  him  in  the  estate.    Id. 
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in.  When  Action  is  Barred. 

a.  Penalty;   Statutory  Liability. 

See  also  infra,   193,   194,  200;   Extradition, 
20. 

177.  The  action  provided  by  the  7th  sec- 
tion of  the  act  of  1890,  in  favor  of  a  con- 
sumer injured  by  an  illegal  combination,  is 
not  penal  so  as  to  be  governed  by  the  pro- 
visions of  the  Federal  statute  prescribing 
the  limitation  period  for  the  commence- 
ment of  such  actions.  Atlanta  v.  Chatta- 
nooga Foundry  &  Pipeworks,  61  C.  C.  A. 
387,  127  Fed.  23,  64:  721 

178.  An  action  by  one  injured  by  being 
compelled  to  pay  an  excessive  price  for 
supplies  because  of  a  combination  in  viola- 
tion of  the  anti-trust  act,  to  recover  three 
times  the  amount  of  the  loss  as  authorized 
by  the  statute,  is  not  governed  by  a  statute 
limiting  the  time  of  bringing  actions  for 
injuries  to  personal  or  real  property  and 
actions  for  the  detention  or  conversion  of 
personal  property,  but  is  governed  by  the 
provision  limiting  the  time  for  bringing  ac- 
tions on  a  statutory  liability.  Id. 

b.  Contracts;  Contribution. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 

337,  339. 
Sealed  Guaranty,  see  Guaranty,  7. 
See  also  infra,  195,  205,  249. 

179.  A  contract  in  consideration  of  mar- 
riage is  not  within  W.  Va.  Code,  chap.  104, 
§  14,  fixing  a  five-year  limit  for  avoiding 
gifts  or  transfers  "not  on  consideration 
deemed  valuable  in  law."  Boggess  v.  Rich- 
ards, 39  W.  Va.  567,  20  S.  E.  599,        26:  537 

180.  The  acceptance,  by  the  grantee,  of  a 
deed-poll  gives  it  the  effect  of  a  written 
contract  in  respect  to  the  obligations  as- 
sumed by  him,  and  it  will  be  so  regarded 
in  determining  the  bar  of  the  statute  of 
limitations.  Midland  R.  Co.  v.  Fisher,  125 
Ind.  19,  24  N.  E.  756,  8:  604 

181.  For  the  purpose  of  determining  which 
clause  of  the  statute  of  limitations  is 
applicable,  a  recital  of  the  consideration  in 
a  conveyance  of  real  estate  creates  a  con- 
tract in  writing,  although  the  vendee  makes 
no  express  promise  to  pay;  and  an  action 
may  therefore  be  brought  upon  the  contract 
any  time  within  that  provided  for  bringing 
actions  on  contracts  in  writing.  Fowlkes 
v.  Lea,  84  Miss.  509,  36  So.  1036.  68:  925 

182.  Actions  upon  school  warrants  issued 
as  duplicates  to  take  the  place  of  original 
warrants  which  had  been  destroyed,  bearing 
the  same  date  as  the  originals,  and  having 
the  word  "duplicate"  written  across  the  face 
of  each,  will  be  barred  by  the  statute  of 
limitations  at  the  same  time  the  originals 
would  have  been.  Eureka  Springs  School 
Dist.  V.  Cromer,  52  Ark.  454,  12  S.  W.  878, 

6:  510 

183.  The  obligation  imposed  by  statute 
upon  a  county  to  pay  bonds  of  another 
countv  from  which  it  wa?  formed  is  in  the 


I  nature  of  a  specialty,  and  not  governed 
by  a  statute  limiting  the  time  for  bringing 
actions  upon  contract  obligations  or  liabil- 
ities founded  upon  an  instrument  in  writ- 
ing. Robertson  v.  Blaine  County,  32  C.  C. 
A.  512,  61  U.  S.  App.  242,  90  Fed.  63, 

47 :  459 
Negotiable  instruments. 

184.  The  cause  of  action  to  recover  from 
the  drawer  the  amount  called  for  by  a  check 
drawn  without  funds  to  meet  it  rests  upon 
the  check,  and  is  not  governed  by  the  stat- 
ute of  limitations  relating  to  contracts  not 
in  writing.  Culver  v.  Marks,  122  Ind.  554, 
23  N.  E.  1086,  7:  489 

185.  In  case  an  officer  selling  property 
at  an  execution  sale  takes  a  check  for  the 
excess  of  the  bid  over  the  judgment,  the 
right  of  the  judgment  debtor  as  an  equit- 
able assignee  to  enforce  payment  of  the 
checK  is  governed  by  the  statute  applicable 
to  the  limitation  of  actions  on  written  in- 
struments, and  not  by  that  applicable  to 
actions  not  founded  oh  instruments  in  writ- 
ing. Meherin  v.  Ambrose,  131  Cal.  681,  63 
Pac.  1084,  54:  272 
Mortgages. 

Retrospective  Statute  as  to,  see  Statutes, 

553. 
See  also  infra,  218. 
For  Editorial  Notes,  see  infra,  V.  §  9. 

186.  Although  a  mortgage  which  is  one  of 
indemnity  merely  is  barred  in  six  years, 
under  the  Indiana  statute  of  limitations,  a 
mortgage  which  contains  a  covenant  or  ex- 
press agreement  to  pay  the  sum  of  money 
thereby  secured  is  not  barred  in  six  years. 
Crawford  v.  Hazelrigg,  117  Ind.  63,  18  N.  E. 
603,  2:  139 

187.  A  mortgage  is  a  specialty  within 
Ohio  Rev.  Stat.  §  4980,  limiting  the  time 
for  an  action  upon  a  specialty  to  fifteen 
years,  and  an  action  for  foreclosure  is  not 
for  the  recovery  of  real  property  within  § 
4977,  giving  twenty-one  years  for  such  ac- 
tions. Kerr  v.  Lydecker,  51  Ohio  St.  240,  37 
N.  E.  267,  23:  842 

188.  The  maker  of  a  note  secured  by  a 
mortgage  having  removed  from  the  state 
after  the  maturity  of  the  note,  and  re- 
mained absent  until  his  death,  the  failure 
to  have  any  administration  upon  his  estate 
or  to  take  any  steps  to  enforce  the  collec- 
tion of  the  secured  debt  until  about  ten 
years  after  his  death  bars  an  action  to  fore- 
close the  mortgage.  Kulp  v.  Kulp,  51  Kan. 
341,  32  Pac.  1118^  21:  550 
Contribution. 

189.  An  action  by  a  surety  for  indemnity 
upon  an  unwritten  contract  is  barred  in  five 
vears,  under  Iowa  Code,  §  2529.  Harrah  v. 
Jacobs,  75  Iowa,  72,  39  N.  W.  187,        1:  152 

190.  An  action  by  a  surety  who  has  paid 
more  than  his  proportion  of  the  debt,  against 
his  cosurety  for  contribution,  is  an  action 
at  law  and  governed  by  the  statute  of  limi- 
tations applicable  to  such  actions,  and  is 
not  brought  within  the  statute  applicable  to 
equitable  actions  by  the  fact  that  an  equit- 
able action  may  be  maintained  for  contri- 
bution in  a  proper  case.  Bushnell  v.  Bush- 
nell,  77  Wis.  435.  46  N.  W.  442.  9:  411 
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191.  The  cause  of  action  for  contribution 
between  joint  obligors  on  a  written  con- 
tract is  not  founded  upon  the  written  con- 
tract, so  as  to  be  within  the  four  years' 
limitation  under  Tex.  Rev.  Stat.  art.  3203, 
but  is  within  the  two  years'  provision 
applicable  to  contracts  not  in  writing. 
Faires  v.  Cockrill,  88  Tex.  428,  31  S.  W. 
190,  28:  528 

e.  Corporations;    Officers   and   Stockholders. 

See  also  supra,  55. 

192.  The  five  years'  limitation  for  a  quo 
warranto  proceeding  to  forfeit  the  charter 
of  a  corporation,  under  Ohio  Rev.  Stat.  § 
6789.  does  not  apply  to  a  proceeding  to  oust 
a  corporation  from  the  exercise  of  an  un- 
lawful power  or  franchise :  but  this  proceed- 
ing under  that  section  is  barred  only  by  the 
exercise  of  such  power  or  franchise  for 
twentv  vears.  State  ex  rel.  Watson  v. 
Standard"  Oil  Co.  49  Ohio  St.  137,  30  X.  E. 
279,  15:  145 

193.  Neb.  Comp.  Stat.  chap.  J6,  §  136, 
which  makes  stockholders  in  a  corporation 
liable  for  debts  contracted  by  the  corpora- 
tion while  its  officers  are  in  default  in  pub- 
lishing an  annual  notice  stating  "the 
amount  of  all  its  existing  debts,"  is  quasi 
penal  only,  but  is  not  a  penalty,  the  evident 
purpose  being  to  secure  the  rights  of  credit- 
ors; and  an  action  to  recover  such  debts  is 
not  barred  by  the  statute  of  limitations 
of  one  vear.  Cov  v.  Jones,  30  Neb.  798,  47 
N.   W.   208,  '  10:  658 

194.  An  action  to  enforce  liability  of 
trustees  of  a  corporation  for  failure  to  make 
reports  is  for  a  penalty  within  the  meaning 
of  the  statute  of  limitations  barring  actions 
for  a  penalty  in  one  year  from  the  accruing 
of  the  cause  of  action.  State  Savings  Bank 
v.  Johnson.  18  Mont.  440,  45  Pac.  662, 

33 :  552 

d.  Trusts. 

See  al^^o  sn])in.  18-25.  53.  66. 

]!•.">.  A  tni^t  based  on  an  oral  contract  is 
witliiii  the  four  years'  limitation  of  N.  M. 
Comp.  Laws  1897.  ^  2916.  applicable  to  all 
nclirms  on  tuiwritten  contracts,  although 
iin-t>  <:rowing  out  of  concealed  fraud  aro 
f-xfludcd  from  tills  jirovision  bv  §  2930. 
Patterson  v.  Hewitt.  11  N.  M.  1,  66  Pac. 
r.r,2.  55:  658 

196.  'I'lie  six  years'  statute  of  limitations 
is  not  available  on  Vielialf  of  a  trustee  who. 
with  funds  in  his  hands  for  the  payment  of 
a  juilunicnt  ii<;aiiist  real  estate  of  the  l)ene- 
fi."iary.  pniclia-i'^  sncli  jiulmiient  and  Las  it 
assin-iicil  1(1  liiiii-fli.  to  defeat  a  suit  h\  the 
1)en(-liciar\'  Inr  it-  eaiicelat  ion.  AA'ilson  v. 
J'.io.ik-hiie.   liit;    li:d.  4117.   £.■)  N.   i;.   ]:]]. 

"•,  702 
e.    Fraud. 


Tr, 


(  a-e     (.f      i'ra 
F-aiiiiuleiit    (  ■ 


iluieiit      (■ 


'iixcvancp.     see 


Effect  of  Incontestable  Clause  in  Insurance 

Policy,  see  Insurance,  578, 
See  also  supra,  195. 
For  Editorial  Notes,  see  infra,  V.  §  9. 

197.  A  suit  to  set  aside  a  fraudulent  con- 
veyance as  a  cloud  on  title  is  not  an  action 
for  relief  upon  the  ground  of  fraud,  within 
the  meaning  of  a  statute  of  limitations. 
Wagner  v.  Law,  3  Wash.  500,  28  Pac.  1109, 

•  15:  784 

198.  The  five  years'  statute  of  limitations 
applies  to  an  action  to  set  aside  the  con- 
firmation of  a  judicial  sale  of  minors'  lands 
at  which  their  guardian  had  become  the  pur- 
chaser, notwithstanding  the  ground  upon 
which  the  claim  to  relief  is  based  is  fraud. 
Hindman  v,  O'Conner,  54  Ark  627,  16  S.  W. 
1052,  13:490 

199.  The  statute  which  provides  that  ac- 
tion for  relief  against  frauds  shall  be 
brought  within  six  years  does  not  apply  to 
an  action  brought  to  procure  the  cancelation 
of  a  sheriff's  deed  of  land  sold  under  a  judg- 
ment which  had  been  purchased  and  held  bj' 
one  who,  acting  under  a  trust,  had  collect- 
ed funds  for  its  satisfaction,  to  such  pur- 
chaser, and  to  remove  the  encumbrance  of 
the  judgment  from  the  property.  Wilson 
v.  Brookshire,  126  Ind.  497,  25  N.  E.  131, 

9:  792 
f.  Torts;  Negligence. 

Injuries   to   Real   Propertv,    see   infra,   206, 

207. 
Conflict  of  Laws  as, to,  see  Conflict  of  Laws, 

336. 
Estoppel  to  Plead  Bar,  see  Estoppel,   123, 

124. 

200.  An  action  under  a  statute  of  another 
state  imposing  a  liability  upon  a  railroad 
company  for  negligently  killing  a  passenger 
must  be  brought  within  the  time  authorized 
bv  the  statute.  Boston  &  M,  R.  v.  Hurd, 
47  C.  C.  A.  615,  108  Fed.  116,  56:  193 

201.  One  year  is  the  period  of  limitation 
applicable  in  West  Virginia  to  an  action 
against  a  physician  for  malpractice,  wheth- 
er it  is  assumpsit  or  case.  Kuhn  v.  Brown- 
field.  34  W.  Va.  252,  12  S.  E.  519,        11:  700 

202.  An  action  against  a  bank  for  wrong- 
fully refusing  payment  of  a  check  is  not  an 
action  for  slander  within  the  meaning  of 
Shannon's  (Tenn.)  Code,  §  4468,  limiting  the 
time  for  bringing  "actions  for  slanderous 
words  spoken."  J.  M.  James  Co.  v.  Conti- 
nental Nat.  Bank,  105  Tenn.  1,  58  S.  W.  261, 

51 :  255 

203.  The  one-year  statute  of  limitations 
does  not  apply  to  a  cause  of  action  for 
breaking  one  up  in  business,  and  driving 
him  therefrom  by  the  use  of  false  and  mali- 
cious statements.  Brown  v.  American  F.  L. 
M.  Co.  97  Tex.  599,  80  S.  W.  985,        67 :  195 

204.  An  action  by  a  father  to  recover 
damages  for  the  seduction  of  his  daughter 
is  barred  by  the  Georgia  statute  of  limita- 
tidit-.  iinle-s  for  an  injury  to  the  person, 
ai!(l  liiduiiht  within  two  years  from  the  time 
tile  liulir  fit  action  accrued.  Hutcherson  v. 
Diirden.  113  r;a.  987.  39  S.  E.  495,       54:  811 


LIMITATION  OF  ACTIONS,  III.  g-lV.  a. 


1981 


g.  Suits  Relating  to  Real  Property. 

Acquiring  Title  by  Adverse  Possession,  see 

Adverse  Possession. 
Acquiring    Easement    by    Prescription,    see 

Easements,  II.  b. 
See   also   supra,    11-31,    180,    181,    187,    195, 

197. 
For  Editorial  Notes,  see  infra,  V.  §  9. 

205.  An  action  for  breach  of  a  covenant 
of  warranty  of  title  contained  in  a  deed  of 
real  estate  is  controlled  by  the  fifteen  years' 
statute  of  limitations.  Thomas  v.  Bland, 
91  Ky.  1,  14  S.  W.  955,  11:  240 

206.  Lapse  of  time  may  bar  a  suit  by  a 
private  individual  for  private  injuries  in- 
flicted upon  him  by  the  maintenance  of  a 
public  nuisance,  such  as  a  dam  across  a 
navigable  stream.  Charnley  v.  Shawano 
Water-Power  &  R.  Improv.  Co.  109  Wis.  563, 
85  N.  W.  507,  53:  895 

207.  An  equitable  remedy  to  restrain  con- 
tinuous trespasses  upon  real  estate  is  not 
barred  by  the  lapse  of  ten  years  from  the 
time  of  the  original  trespass,  under  N.  Y. 
Code  Civ.  Proc.  §  388,  fixing  that  limit  for 
actions  the  time  for  which  is  not  otherwise 
specially  prescribed.  It  will  not  be  barred 
so  long  as  the  legal  title  is  in  the  plaintiff 
and  his  right  of  action  at  law  for  injuries 
is  not  barred.  Galway  v.  Metropolitan 
Elev.  R.  Co.  128  N.  Y.  132,  28  N.  E.  479, 

13:  788 
h.  Taxes. 

See  also  supra,  31. 

For  Editorial  Notes,  see  infra,  V.  §  9. 

208.  Provisions  in  a  collateral  inheritance 
tax  law,  that  all  taxes  shall  be  due  and 
payable  at  the  expiration  of  two  years  from 
the  qualification  of  the  executor,  and  that 
the  treasurer  shall  bring  suit  within  six 
months  after  the  taxes  are  due  and  pay- 
able, do  not  prevent  the  maintenance  of  a 
suit  after  the  expiration  of  two  years  and 
six  months  from  such  qualification,  where 
the  executor  is  made  liable  for  the  taxes 
until  paid,  until  which  time  they  are  a  lien 
on  the  propertv.  Howe  v.  Howe,  179  Mass. 
546,  61  N.  E.  225,  55:  626 

1.  Judgments. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 

338,  340. 
See  also  infra,  219,  220,  222. 
For  Editorial  Notes,  see  infra,  V.  §  9. 

209.  An  action  vipon  the  judgment  of  a 
sister  state  must  be  brought  in  Kansas 
within  five  years,  or  it  will  be  barred.  Rice 
V.  Moore,  48  Kan.  590.  30  Pac.  10,       16:  198 

210.  Annual  instalments  of  alimony, 
which  became  due  and  collectible  under  a 
judgment  of  another  state  more  than  ten 
years  before  the  institution  of  an  action 
therefor,  are  barred  by  N.  C.  Code,  §  152, 
limiting  actions  on  a  judgment  to  ten  years 
'■from  the  date  of  the  rendition  of  said 
judgment  or  decree."  Arrington  v.  Arring- 
ton,  127  N.  C.  190.  37  S.  E.  212,  52:  201 


211.  A  statute  prescribing  a  limitation 
period  for  actions  on  "a  judgment  or  de- 
cree of  any  court  of  the  United  States  or  of 
any  state  or  territory  within  the  United 
States"  applies  to  domestic  judgments.  Citi- 
zens' Nat.  Bank  v.  Lucas,  26  Wash.  417,  67 
Pac.  252,  56:  812 

212.  An  action  upon  a  judgment  rendered 
in  a  justice's  court  is  barred  in  six  years 
from  its  rendition,  although  the  judgment 
has  been  docketed  in  the  county  clerk's  of- 
fice, under  the  provisions  of  N.  Y.  Code  Civ. 
Proc.  §  3017.  An  action  to  compel  defend- 
ant to  allow  plaintiff's  judgment  to  be  set 
off  against  one  held  by  defendant  is  an 
action  upon  a  judgment,  within  the  pro- 
visions of  N.  Y.  Code  Civ.  Proc.  §  382,  that 
an  action  upon  a  judgment  rendered  in  a 
court  not  of  record  shall  be  commenced 
within  six  years.  Dieffenbach  v.  Roch,  112 
N.  Y.  621,  20  N.  E.  560,  2:  829 

213.  A  judgment  for  city  taxes  is  not  gov- 
erned by  the  prescription  of  judgments  in 
La.  Civ.  Code,  but  the  taxes  are  perpetual 
obligations.  Mercier's  Succession,  42  La. 
Ann.  1135,  8  So.  732,  11:  817 

214.  The  limitation  of  actions  on  judg- 
ments by  N.  D.  Rev.  Codes,  §  5200,  applies 
to  judgments  rendered  prior  to  the  enact- 
ment of  that  section,  as  well  as  to  judg- 
ments subsequently  entered  j  and  by  §  5149, 
the  time  that  had  run  under  the  former 
statute  is  to  be  deemed  part  of  the  time 
prescribed  by  the  Code.  Osborne  v.  Lind- 
strom,  9  N.  D.  1,  81  N.  W.  72,  46:  715 

j.  Miscellaneous. 

In  Action  by  Administrator,  see  Executors 
and  Administrators,  31. 

Claims  against  Decedent's  Estate,  see  Exec- 
utors and  Administrators,  140-143. 

Setting  aside  of  Voidable  Assignment  of 
Policy,  see  Insurance,  706. 

215.  A  general  statute  of  limitations  does 
not  apply  to  an  action  for  divorce.  Tufts  v. 
Tufts,  8  Utah,  142,  30  Pac.  309,  16:  482 

216.  All  privileges  or  franchises  granted 
by  any  municipal  corporation  are  made 
absolutely  valid  after  six  years  from  the 
date  of  the  grant,  by  N.  M.  act  February  23, 
1893,  unless  suit  to  vacate  or  annul  them  is 
brought  within  six  months  after  the  pas- 
sage of  the  act.  Agua  Pura  Co.  v.  Las 
Vegas,  10  N.  M.  6,  60  Pac.  208,  50:  224 

217.  The  court  of  claims  has  no  jurisdic- 
tion to  render  judgment  in  favor  of  a  claim 
against  the  United  States  which  accrued 
more  than  six  years  before  the  filing  of  the 
petition.  Waddell  v.  United  States,  25  Ct. 
CI.  323,  7:  861 


IV.  Interruption    of    Statute;    Removal    of 
Bar. 

a.  In   General. 

Absence  from  State,  see  supra.  II.  k. 
For  Editorial  Notes,  see  infra.  V.  §§  10,  12, 
13. 

218.  The  lien  of  a  mortijage  given  to  se- 
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cure  payment  of  money  loanea  on  a  promis- 
sory note  is  extended,  as  against  subse- 
quent judgment  creditors  of  the  mortgagor, 
by  the  renewal  of  the  note  before  it  is 
barred  by  the  statute  of  limitations.  New- 
hall  V.  Hatch,  134  Cal.  269,  66  Pac.  266, 

55:  673 

219.  The  bar  of  the  statute  of  limita- 
tions against  a  judgment  rendered  in  an- 
other state  is  not  removed  by  a  revivor  of 
the  judgment  in  that  state,  without  appear- 
ance by  or  service  upon  the  defendant.  Rice 
V.  Moore,  48  Kan.  590,  30  Pac.  10,      16:  198 

220.  An  action  on  a  judgment  recovered 
in  1879  in  Illinois  upon  personal  service  of 
the  defendant,  and  revived  in  1888  accord- 
ing to  the  statute  of  that  state,  without 
jurisdiction  of  the  person  of  the  judgment 
debtor,  ia  barred  by  the  Nebraska  statute 
providing  that  an  action  on  a  foreign 
judgment  must  be  brought  within  five  years 
from  its  rendition.  Hepler  v.  Davis,  32  Neb. 
556,  49  N.  W.  458,  13:  565 

221.  An  injunction  preventing  the  bring- 
ing of  suits  against  a  decedent's  estate, 
which  does  not  prevent  creditors  from  com- 
ing in  and  proving  their  claims  in  the  case 
in  which  the  injunction  was  granted,  will 
not  prevent  a  claim  from  becoming  barred 
by  the  statute  of  limitations  if  it  is  not 
presented  within  the  statutory  period.  Mc- 
Clure  V.  Melton,  34  S.  C.  377,  13  S.  E.  615, 

13:  723 

222.  The  commencement  of  an  action  on  a 
judgment  is  not  stayed  within  the  meaning 
of  N.  D.  Rev.  Codes,  §  5215,  so  as  to  inter- 
rupt the  running  of  the  statute  of  limi- 
tations, during  the  time  the  judgment 
creditor  is  required  to  obtain  leave  of  court 
in  order  to  bring  suit  thereon.  Osborne  v. 
Lindstrom,  9  N.  D.  1,  81  N.  W.  72,     46:  715 

223.  Litigation  as  to  the  right  to  offices 
in  an  association  will  not  suspend  the  run- 
ning of  the  statute  against  an  action  by 
one  rival  body  against  the  other  to  estab- 
lish the  exclusive  use  to  a  name.  Grand 
Lodge  A.  O.  U.  W.  v.  Graham,  96  Iowa, 
592,  65  N.  W.  837,  31 :  133 

224.  Delay  in  procuring  a  certificate  of 
the  right  to  a  corporate  name  will  not  en- 
large the  time  for  bringing  an  action  to  es- 
tablish an  exclusive  right  to  it,  which  ac- 
crued at  the  time  of  incorporation,  when 
the  certificate  was  not  required.  Id. 

225.  Knowingly  false  representations  by 
a  bank  amounting  to  a  denial  of  liability 
to  the  estate  of  a  decedent,  and  of  the  fact 
that  there  is  evidence  on  its  books  of  a  de- 
posit by  him  for  which  a  demand  certificate 
had  been  given,  which  was  afterwards  lost, 
do  not  interrupt  the  running  of  the  statute 
of  limitations  that  begun  to  run  in  favor 
of  the  bank  at  tlie  time  the  certificate  was 
issued.  ■Vlereness  v.  First  Nat.  Bank,  112 
Jowa.  11.  83  X.  W.  711.  .51:  410 

226.  The  death  of  the  depositor  does  not 
interrupt  the  ruiiTiinrr  of  the  statute  of  ]in\- 
itations  on   a   eertifieaTe   of  deposit.  id. 


b.  By  Suit. 

See  also  supra,  221-223. 

227.  The  statute  of  limitations  may  be 
set  up  in  the  orphans'  court  of  Pennsylva- 
nia, precisely  as  in  a  court  of  law,  and  is 
not  tolled  upon  a  mere  demand  upon  an 
executor  which  is  not  the  equivalent  of  suit. 
Keyser's  Appeal,  124  Pa.  80,  16  Atl.  577, 

2:  159 

228.  The  bar  of  the  statute  of  limitations 
against  a  suit  brought  against  a  woman  and 
her  children,  all  being  cestuis  Que  trust, 
there  being  no  trustee,  is  not  saved,  under 
Tenn.  Code,  §  2755,  by  a  suit  brought  within 
one  year  preceding  against  the  woman  and 
her  husband  and  a  person  as  trustee  who 
was  no  longer  such,  which  suit  was  dis- 
missed because  of  the  failure  to  make  the 
children,  who  were  remaindermen,  as  well 
as  cestuis  que  trust,  parties  to  the  case. 
Hughes  V.  Brown,  88  Tenn.  578,  13  S.  W. 
286,  8:480 

229.  The  interruption  of  the  running  of 
the  statute  of  limitations  against  the  lia- 
bility of  a  stockholder  of  a  corporation  to 
creditors  by  the  bringing  of  an  action  to 
wind  up  its  affairs  and  collect  the  assets  is 
not  prevented  by  the  fact  that  he  is  plain- 
tiff instead  of  defendant  in  the  action.  Boyd 
V.  Mutual  Fire  Asso.  116  Wis.  155,  94  N.  W. 
171,  61:  918 

230.  Making  a  director  of  a  corporation 
a  party  to  an  action  to  wind  up  its  af- 
fairs and  collect  its  assets  does  not  pre- 
vent the  running  of  the  statute  of  limita- 
tions against  his  liability  for  acts  of  mis- 
feasance or  malfeasance  in  office,  if  such 
acts  are  not  included  in  the  cause  of  action. 

Id. 

231.  The  lapse  of  time  cannot  be  relied 
upon  to  bar  a  suit  in  equity  to  reform  a 
policy  of  insurance,  whicn  is  auxiliary  to 
an  action  already  commenced  at  law  upon 
the  policy,  if  the  latter  was  brought  within 
the  time  limited.  Rosenbaum  Bros.  v.  Coun- 
cil Bluffs  Ins.  Co.  37  Fed.  724,  3:  189 

232.  A  suit  in  behalf  of  some  of  the  bene- 
ficiaries, under  a  statute  giving  a  right  of 
action  for  the  death  of  a  person,  does  not 
affect  the  running  of  the  statute  against  an- 
other who  is  not  joined  with  them.  East 
Line  &  R.  R.  R.  Co.  v.  Culberson,  72  Tex. 
375,  10  S.  W.  706,  3:  567 

233.  A  decree  for  an  account  on  a  credit- 
ors' bill  stops  the  running  of  the  statute 
on  a  subsequent  judgment  in  an  action  then 
pending,  which  is  entitled  to  share  in  the 
benefit  of  the  decree.  Paxton  v.  Rich,  85 
Va.  378,  7  S.  E.  531,  1:  639 
Commencement. 

.">ee  also  supra,  222. 

234.  The  commencement  of  an  action  by 
a  substituted  service,  in  accordance  with 
the  requirements  of  N.  Y.  Code  Civ.  Proc. 
g§  435-437,  of  the  summons  which  has  been 
delivered  to  the  sheriff  for  service  before 
the  cause  of  action  has  become  barred  by 
the  statute  of  limitations,  will  prevent  a 
plea  of  the  statute  from  defeating  the  ac- 
tion,  if    such    service    is    made    within    the 
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lime  prescribed  by  N.  Y.  Code  Civ.  Proc. 
§  399,  providing  that  the  attempt  to  com- 
mence an  action  by  delivering  the  summons 
to  a  sheriff  for  service  shall  be  equivalent 
to  its  commencement  so  far  as  the  statute 
of  limitations  is  concerned,  provided  the  ac- 
tion is  actually  commenced  within  a  certain 
time  thereafter,  although  that  section  men- 
tions as  a  means  of  commencing  the  action 
only  personal  service  and  service  by  publi- 
cation. Clare  v.  Lockard,  122  N.  Y.  263,  25 
N.  E.   391,  9:  547 

235.  A  general  statutory  provision  that 
the  placing  of  the  notice  in  the  hands  of  the 
sheriff  for  service  shall  constitute  the  be- 
ginning of  the  action  will  apply  in  cases  of 
special  statutes  of  limitation,  such  as  that 
regulating  the  time  for  redemption  from 
tax  sales,  unless  there  is  something  in  the 
statute  itself  indicating  the  contrary,  or 
such  course  will  violate  some  recognized 
rule  of  construction.  Smith  v.  Callanan, 
103  Iowa,  218,  72  N.  W.  513,  42:482 

236.  An  attempt  to  commence  an  action 
in  a  court  of  record  by  delivering  a  sum- 
mons to  the  sheriff  of  the  proper  county, 
with  the  intent  that  it  shall  be  actually 
served,  \vhich  is  made  equivalent  to  the 
commencement  of  the  action  by  X.  Y.  Code 
Civ.  Proc.  §  399,  is  sufficient  to  commence 
an  action  on  a  fire  insurance  policy  of  the 
standard  form  fixed  by  statute,  which  re- 
quires an  action  thereon  to  be  brought  with- 
in twelve  months  after  the  fire,  and  that 
section  is  not  made  inapplicable  by  §  414, 
declaring  that  the  provisions  of  chap.  4 
constitute  the  only  rule  of  limitation  ap- 
plicable to  a  civil  action,  except  where  a 
different  limitation  is  specially  prescribed 
by  law,  or  a  shorter  limitation  is  prescribed 
by  the  written  contract  of  the  parties.  Ham- 
ilton v.  Royal  Ins.  Co.  156  X.  Y.  327,  50  N. 
E.  863,  42 :  485 
Amendment. 

237.  The  amendment  of  a  declaration  does 
not  extend  the  running  of  the  statute  of 
limitations,  if  it  is  not  founded  upon  a  new 
cause  of  action.  Wolf  v.  Bauereis,  72  Md. 
481,   19   Atl.    1045,  8:  680 

238.  Striking  out  of  a  declaration  allega- 
tions of  a  special  contract  to  cure  plain- 
tiff, and  leaving  it  as  a  declariation  on  an 
implied  contract  of  a  physician  to  use  or- 
dinary skill,  where  the  gist  or  gravamen 
of  the  action  is  malpractice  or  failure  to 
exercise  proper  skill,  does  not  change  the 
nature  of  the  action  so  as  to  let  in  the  de- 
fense of  the  statute  of  limitations  against 
the  amended  declaration,  if  the  original  ac- 
tion was  brought  in  time.  Kuhn  v.  Brown- 
field,  34  W.  Va.  252,  12  S.  E.  519,        11:  700 

239.  A  cause  of  action  presented  by  an 
amended  pleading  which  does  not  change 
the  nature  of  the  cause  of  action  is  not 
barred  by  the  statute  of  limitations  if  the 
original  action  was  not,  although  it  would 
he  barred  if  the  action  had  been  first 
brousht  at  the  time  of  the  amendment.  Id. 

240.  An  action  commenced  against  a  com- 
pany as  a  corporation  cannot  be  sustained 
on  an  amendment,  after  the  statute  of  limi- 


tations has  run,  alleging  that  the  company 
was  a  partnership,  instead  of  a  corpora- 
tion, and  substituting  the  individual  part- 
ners as  defendants,  although  the  original 
summons  was  served  upon  one  of  them  as 
the  business  manager  of  the  supposed  cor- 
poration, and  an  answer  had  been  filed  in 
the  name  of  the  company,  before  the  statute 
had  run,  without  disclosing  whether  it  was 
incorporated  or  not.  Leatherman  v.  Times 
Co.  88  Ky.  291,  11  S.  W.  12,  3:324 

241.  Where  a  cause  of  action  for  wrong- 
ful death  is  properly  brought  by  the  per- 
sonal representative  in  right  of  the  de- 
ceased by  the  filing  of  a  valid  summons,  but 
the  declaration  is  a  nullity  because  the 
statutory  beneficiaries  are  not  named,  a 
new  declaration  may  be  filed  for  the  pur- 
pose of  naming  them,  even  after  the  limita- 
tion period  has  elapsed,  since  the  declara- 
tion relates  back  to  the  filing  of  the  sum- 
mons. Love  v.  Southern  R.  Co.  108  Tenn. 
104,  65  S.  W.  475,  55:  471 

242.  An  amendment  to  a  declaration, 
charging  a  common-law  liability  or  implied 
contract  obligation  to  repay  money  ob- 
tained by  wrongful  overcharges,  states  a 
new  cause  of  action  within  the  rule  as  to 
the  statute  of  limitations,  where  the  origi- 
nal counts  sought  to  recover  treble  dam- 
ages as  a  statutory  penalty.  Chicago,  B.  & 
Q.  R.  Co.  v.  Jones,  149  111.  361,  37  N.  E.  247, 

24:  141 

243.  An  amendment  adding  the  words  "of 
Baltimore  city"  to  the  name  of  the  defend- 
ant, sued  as  the  "Western  Union  Telegraph 
Company,"  and  which  was  the  party  in- 
tended to  be  sued,  although  the  person 
served  was  general  manager  in  the  state  of 
a  foreign  corporation  bearing  that  name  as 
well  as  president  and  manager  of  the  Bal- 
timore company,  does  not  add  a  new  party 
or  operate  as  the  equivalent  of  bringing  a 
new  suit,  with  respect  to  a  plea  of  the  stat- 
ute of  limitations.  Western  U.  Teleg.  Co.  v. 
State  use  of  Nelson,  82  Md.  293,  33  Atl.  763, 

31 :  572 

244.  Restating  the  circumstances  of  an  in- 
jury as  the  evidence  develops  them  is  not 
within  the  rule  that,  in  case  of  an  amended 
petition  setting  up  an  entirely  new  and 
distinct  cause  of  action,  the  statute  of  lim- 
itations will  not  cease  to  run  until  it  is 
filed.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
Gray,  41  C.  C.  A.  535,  101  Fed.  623,  50:  47 
New  action. 

Effect  of  Previous  .Judgment  Sustaining 
Demurrer  to  Complaint,  see  Judgment, 
102. 

See  also  Insurance,  1321. 

245.  The  pendency  and  dismissal  of  a 
former  action  do  not  extend  the  time  for 
bringing  an  action  under  Kan.  Civ.  Code,  § 
422,  which  gives  a  right  of  action  for  dam- 
ages for  death  by  wrongful  act,  which  did 
not  exist  at  common  law,  but  provides  that 
it  shall  be  commenced  within  two  years, 
since  this  limitation  is  a  condition  imposed 
upon  the  right  of  action,  and  it  is  not  af- 
fected by  a  provision  of  the  general  stat- 
ute  of  limitation?,   extending  the  time   for 
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commencing  a  new  action  under  such  cir- 
cumstances. Rodman  v.  Missouri  P.  R.  Co. 
65  Kan.  645,  70  Pac.  642,  59:  704 

246.  A  statutory  provision  permitting  the 
commencement  of  a  new  action  within  a 
certain  time  after  judgment  against  plain- 
tiff upon  any  ground  not  concluding  his 
right  of  action  applies  in  case  complainant 
takes  a  voluntary  nonsuit.  Hooper  v.  At- 
lanta, K.  &  N.  R.'Co.  106  Tenn.  28,  60  S.  W. 
607,  53:  931 

247.  An  averment  that  the  beneficiary  of 
the  recovery  in  an  action  is  the  same  as  that 
of  a  former  one  in  which  plaintiff  took  a 
voluntary  nonsuit  is  not  necessary  to  bring 
the  case  within  the  provisions  of  a  statute 
permitting  plaintiffs  against  whom  judg- 
ment has  been  rendered  to  begin  another  ac- 
tion within  a  certain  time,  if  it  is  averred 
that  the  suits  are  between  the  same  par- 
ties and  for  the  same  cause  of  action.      Id. 

c.  By  Payment  or  Promise. 

Payment. 

What  Law  Governs,  see  Conflict  of  Laws, 

345. 
Parol  Evidence  of,  see  Evidence,  769. 
8ee  also  infra,  274,  275. 
For  Editorial  Notes,  see  infra,  V.  §  11. 

248.  A  part  payment  of  a  debt  barred  by 
the  statute  of  limitations,  under  an  agree- 
ment to  pay  the  whole  debt  in  instalments, 
will  not  sustain  an  action  for  the  whole 
debt  at  once,  but  only  for  the  instalments 
which  have  become  due  when  the  action  is 
oommenced.  Gillingham  v.  Brown.  178 
Mass.  417,  60  X.  E.   122,  55:  320 

249.  Regular  payments  for  a  period  of 
time  of  a  part  of  the  monthly  wages  earned 
by  a  servant  who  has  been  working  for  his 
employer  for  several  years  without  a  set- 
tlement will  make  the  account  mutual  for 
the  purpose  of  determining  whether  any 
part  is  barred  bv  the  statute  of  limitations. 
Hav  v.  Peterson",  6  Wvo.  419.  40  Pac.  1073. 

34:581 

250.  An  application  of  a  payment  to  a 
debt  not  already  barred  will  intenupt  the 
running  of  the  statute  and  extend  the  time 
as  to  the  balance.  Blake  v.  Sawver.  83  Me. 
129,  21  Atl.  8.34.  '        12:  712 

251.  An  application  of  a  payment  by  a 
creditor  to  a  debt  already  barred  by  statute 
will  not  remove  the  bar  as  to  the  balance  of 
the   debt.  Id. 

252.  A  note  that  is  barred  may  be  re- 
vived by  an  indorsement  made  by  the  cred- 
itor without  the  debtor's  direction  or  knowl- 
edge, when  general  payment  is  made  by  the 
debtor  without  specifying  its  application. 
Sanborn   v.  Cole,  63  Vt.  590.  22  Atl.   710. 

14:  208 
2.>.").  I'lilcs-  tlio  last  inemorandum  of  a 
paynifiit  of  intcro-t  upon  a  note  otliovwise 
iiaiTf'il  liv  tlir  >tatiitf  of  liinitatioii-  was 
iiiailc  witliin  -iv  vcar-  u  i 'u'  doath  of  the 
oliIifT'ir.  ii<i  actiMti  (an  lif  tiiaimainej  on  tlie 
iHitc  a^aiii-t  lii-  ailiniiii-ti'ator.  Mills  v. 
\)a\\-.  1  l::  N'.  ^  .  -^4:!.  .il  \.  ]■:.  tiS.  :!:  :iil4 
■J")  I.  WhiTi'  a  .li'lii.pr  ha-  :jivcn  his  n-cdif- 
or  an  'ii-dcr  '>n  a   -hii''!  ;.ifr-n!i   f.ir  a  -urn  h'-- 


than  the  amount  of  the  debt,  with  the 
understanding  that  whatever  was  collected 
thereon  should  be  applied  by  the  creditor 
in  partial  satisfaction  of  his  claim,  in  de- 
termining whether  or  not  the  balance  of  the 
debt  has  become  barred  by  the  statute  of 
limitations  the  payment  will  be  regarded  as 
having  been  made,  not  at  the  time  of  the 
giving  of  the  order,  but  at  the  time  the 
proceeds  of  it  were  received, — at  least  if 
the  creditor  acted  in  good  faith  in  his  en- 
deavors to  collect  them.  Buffinton  v.  Chase, 
152  Mass.  534,  25  N.  E.  977,  10:  123 

255.  After  a  cause  of  action  against  the 
principal  debtor  is  barred,  a  surety  as  to 
whom  the  statute  has  not  run  because  he 
has  been  absent  from  the  state  cannot  ac- 
quire any  right  of  action  against  the  prin- 
cipal by  payment  of  the  demand.  Stone 
V.  Hammell,  83  Cal.  547,  23  Pac.  703,  8 :  425 

256.  A  partial  payment  by  one  of  two 
parties  jointly  and  severally  liable  upon  a 
promissory  note  will  not  suspend  the  run- 
ning of  the  statute  in  favor  of  the  other. 
Cowhick  y.  Shingle,  5  Wyo.  87,  37  Pac.  689. 

25:  608 

257.  Payments  of  interest  on  a  joint 
promissory  note,  by  one  of  the  joint  mak- 
ers, before  the  running  of  the  statute  of 
limitations,  will  arrest  the  running  of  the 
statute  as  to  another  maker  (although  but 
a  surety  as  between  himself  and  such  pay- 
er) who  has  not  authorized  or  participated 
in  such  payments.  Woonsocket  Sav.  Inst.  v. 
Ballon,  16'R.  L  ?51,  16  Atl.  144,         1:  555 

258.  Where  there  is  no  limitation  of  time 
against  an  action  on  a  bond,  the  mere  pre- 
sumption of  payment  arising  from  lapse  of 
time  will  be  rebutted  as  to  all  joint  obligors 
by  a  payment  made  by  one.  Dixon  v.  Gour- 
din.  29  "S.  C.  343,  7  S.  E.  510,  1:  628 

259.  Payments  by  the  maker  of  a  note 
will  not  interrupt  the  running  of  the  statute 
of  limitations  as  to  an  indorser,  under  Mo. 
Rev.  Stat.  §  6795,  which  provides  that  noth- 
ing contained  in  the  two  preceding  sections 
(which  require  an  acknowledgment  or  prom- 
ise to  be  in  writing,  subscribed  by  the  party 
to  be  charged,  and  that  a  person  shall  not 
be  bound  by  an  acknowledgment  or  promise 
of  a  joint  obligor)  "shall  alter,  take  away, 
or  lessen  the  effect  of  the  payment  of  any 
principal  or  interest  made  by  any  person." 
Maddox  v.  Duncan,  143  Mo.  613.  45  S.  W. 
688.  41:581 

260.  A  partial  payment  by  a  principal 
debtor  will  not  suspend  the  running  of  the 
statute  of  limitations  in  favor  of  his  surety. 
Mozingo  v.  Ross.  150  Ind.  688,  50  N.  E.  867, 

41:  612 

261.  Payment  on  a  firm  account  after  dis- 
solution, made  by  one  partner,  cannot  take 
the  account  out  of  the  statute  of  limita- 
tions, unless  his  express  promise  to  pay 
oould  do  so.  Kerper  v.  Wood.  48  Ohio*  St. 
Gl:?.  29  X.  E.  501.  15:  656 

202.  A  payment  on  a  mortgage,  made  by 
lit'irs  of  a  deceased  mortgagor  to  protect 
tlu'ir  title  to  part  of  the  mortgaged  prem- 
ises descended  to  them,  will  not  arrest  the 
nuininsT  of  the   statute  as   against   the  lien 
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of  the  mortgage  on  another  part  of  the 
mortgaged  premises  conveyed  bj'  the  mort- 
gagor for  full  value  in  his  lifetime  to  a 
third  person  who  is  under  no  obligation  to 
pay  any  portion  of  the  mortgage  debt.  Mur- 
dock  T.  Waterman,  145  N.  Y.  55,  39  N.  E. 
829,  27:418 

263.  Payment  of  the  taxes  due  on  mort- 
gaged premises  by  one  who  purchased  the 
property  subject  to  the  mortgage,  but  did 
not  assume  its  payment,  does  not  suspend 
the  running  of  limitations  against  the  right 
to  foreclose  the  mortgage,  which  had  been 
started  by  failure  of  the  mortgagor  to  pay 
at  maturity  the  first  of  a  series  of  notes  se- 
cured by  the  mortgage  and  taxes  due  at 
that  time,  the  mortgage  providing  that 
nonpayment  of  any  one  of  the  notes,  to- 
gether with  nonpayment  of  taxes  due  on  the 
premises,  should  mature  the  entire  debt. 
Snyder  v.  Miller,  71  Kan.  410,  80  Pae.  970, 

69:250 

264.  Payments  on  purchase-money  notes 
secured  by  a  vendor's  lien,  made  after  the 
debtor  has  made  a  deed  or  mortgage  of  the 
land,  will  not,  as  against  the  grantee  or 
mortgagee,  extend  the  lien  beyond  the  time 
for  which  it  would  otherwise  continue,  al- 
though they  extend  the  statutory  bar  with 
respect  to  the  notes,  and  the  lien,  as  against 
the  debtor  himself,  being  only  an  incident 
of  the  debt,  continues  as  long  as  the  debt 
is  not  barred.  Cook  v.  Brarael,  106  Kv-  803. 
51  S.  W.  600,  45:  212 

265.  An  extension  of  the  time  of  a  vend- 
or's lien  by  payments  made  by  the  debtor 
on  notes  secured  thereby,  which  interrupt 
the  statute  of  limitations  as  to  the  notes, 
will  operate  against  his  subsequent  ven- 
dees or  mortgagees,  as  well  as  against  him, 
whether  they  have  any  notice  of  the  pay- 
ments or  not.  Id. 
Promise  or  acknowledgment. 

For   Editorial  Notes,  see   infra,  V.  §   11. 

266.  A  written  acknowledgment,  to  take 
a  debt  out  of  the  statute  of  limitations, 
where  there  are  two  or  more  distinct  obliga- 
tions due  to  the  same  creditor,  must  it- 
self identify  the  one  or  ones  to  which  the 
promise  to  pay  attaches.  Opp  v.  Wack.  52 
Ark.  288,  12  S.  W.  565,  5:  743 

267.  When  a  debt  is  barred,  a  new  promise 
relied  on  must  acknowledge  the  justness  of 
the  claim,  and  express  a  willingness  to  pay 
it.  Krueger  v.  Krueger.  76  Tex.  178,  12  S. 
W.   1004,  7:  72 

268.  A  letter  saying:  "I  have  done  my 
best  to  raise  some  mone.y,  but  I  cannot  do 
it  now.  .  .  .  But  some  money  we  will 
send  you,  but  not  all,  because  we  must  live 
first," — does  not  constitute  a  clear,  un- 
equivocal, and  unconditional  acknowledg- 
ment of  the  justness  of  the  demand,  or  ex- 
press a  willingness  to  pay.  sufficient  to  re- 
move the  bar  of  the  statute.  Id. 

26!).  A  statement  in  a  letter,  that  "what- 
ever is  due  is  ready  whenever  I  can  safely 
])ay  you  or"  a  third  person  named,  is  not  a 
^nfiieient  new  promise  to  take  the  claim 
out  of  the  statute  of  limitations.  Braith- 
waite  V.  Harvev,  14  Mont.  208.  30  Pae.  38. 

27:101 
L.R.A.  Dig.— 125. 


270.  A  promise  to  pay  taxes,  made  by  a 
taxpayer  after  the  expiration  of  the  time 
prescribed  for  collection  by  Md.  Code,  art. 
81,  §  83,  will  take  them  out  of  the  operation 
of  the  statute  and  make  them  enforceable. 
Perkins  v.  Dyer,  71  Md.  421,  18  Atl.  889, 

6:  198 

271.  A  promissory  note  made  by  a  part- 
ner after  dissolution,  for  the  balance  due  on 
a  firm  account,  is  not,  in  the  absence  of  ex- 
press authority  to  execute  it,  a  promise  "by 
the  party  to  be  charged,"  under  Ohio  Rev. 
Stat.  §  4992,  which  can  take  the  demand 
out  of  the  statute  of  limitations  as  against 
his  former  partners,  even  if  he  had  author- 
ity, by  the  law  of  another  state  where  the 
note  was  executed,  to  give  the  firm  note  in 
closing  up  the  business  of  the  firm.  Ker- 
per  V.  Wood,  48  Ohio  St.  613,  29  N,  E.  501, 

15:  656 

272.  Acknowledgment  of  a  debt  will  in- 
terrupt the  course  of  prescription,  but  a 
mere  acknowledgment  of  the  existence  of 
the  debt  will  not  operate  as  the  renuncia- 
tion of  an  acquired  prescription.  Slaugh- 
ter's Succession,  108  La.  492,  32  So.  379, 

58:  408 

273.  Giving  a  note  for  interest  upon  a 
larger  note  already  barred  by  the  statute 
of  limitations,  which  does  not  mention  or 
in  any  way  refer  to  the  earlier  note,  does 
not  revive  it  under  a  statute  providing  that 
causes  of  action  founded  on  contract  are 
revived  by  an  admission  in  writing,  signed 
by  the  party  to  be  charged,  that  the  debt 
is  unpaid,  or  by  a  like  new  promise  to  pay 
viie  same.  Kleis  v.  McGrath,  127  Iowa,  459, 
103  N.  W.  371,  69:  260 

274.  An  expression  of  ability  on  the  part 
of  the  debtor  to  pay  his  debt,  followed  by 
part  payment,  amounts  to  nothing  more 
than  to  a  mere  acknowledgment  of  the  ex- 
istence of  the  debt,  and  does  not  operate  the 
renunciation  of  an  acquired  prescription. 
Slaughter's  Succession,  108  La.  492,  32  So. 
379,  58:  408 

275.  A  statute  providing  that  no  acknowl- 
edgment or  promise  shall  be  evidence  of  a 
new  contract  to  take  a  promise  out  of  the 
statute  of  limitations,  unless  in  writing, 
but  that  nothing  in  it  shall  alter,  take  away, 
or  lessen  the  effect  of  a  part  payment,  does 
not  exclude  all  parol  evidence  bearing  upon 
the  new  promise  by  part  payment.  Gilling- 
ham  v.  Brown,  178  Mass.  417,  60  N.  E.  122, 

55:  320 

276.  A  continuance  in  successive  years  of 
a  default  by  trustees  of  a  corporation  as 
to  making  reports  does  not  prevent  the  run- 
ning of  the  statute  of  limitations  against 
their  liability  for  such  default  from  the 
time  it  first  "occurred.  State  Savings  Bank 
V.   .Johnson.   18   Mont.   440.  45   Pae.   662. 

33 :  5.^2 


V.  Editorial   Xotes. 
a.  Limitation    in    general. 

§  I.  Generally. 

Question    relatintr    to.    a,-    Federal    que-tion. 
6-2 :  o30. 
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Effect  of  statute  of  limitations  as  impair- 
ment of  obligation  of  con- 
tract.    1 :  359.* 

Validity  of  retroactive  statute.    1 :  359.* 

Vested  right  in  defense  under  statute  of 
limitations.     45:  609. 

Implied  exceptions  in  statute  of  limitations. 
25:  566. 

§  2.  What  law  governs. 

Wlien  statute  of  limitations  will  govern  ac- 
tion in  another  state  or 
country.     48:  625. 

Different  limitations  as  aflecting  jurisdic- 
tion of  action  for  death 
under  statute  of  another 
state.    56 :  208. 

Applicability  of  state  statute  of  limitations 
to  lien  of  judgment  of 
Federal  court.    47:  478. 

§  3.  Estoppel  to  plead. 

Specific    agreement    to    waive    the    statute. 
63:  193. 
In  writing.     63:  193. 
Oral.     63:  195. 

Other  agreements  that  cause  delay.  63: 
198. 

Request  for  delay.     63:  201. 

Representations  as  to  material  facts.  63: 
202. 

Payments.     63:  203. 

Actions  on  insurance  policies.     63:  204. 

Actions    on    carriers'    contracts.      63:  206. 

§  4.  Invoking  statute  after  judgment. 

As  ground  of  attack  by  alleged  fraudulent 
grantee  on  judgment 
against   grantor.      67 :  598. 

Injunction  against  judgment  confessed  on 
debt  barred  by.    30:241. 

Right  to  open  default  judgment  to  let  in 
defense  of  statute  of  lim- 
itations.   61:  746. 

§  5.  Equitable  remedies;  laches. 

Application  of  statute  in  equitv.  1:  191,* 
328:*  2:  1.59:*  8:  481.* 

Doctrine  of  laches.  1:191;*  8:248;*  10: 
125.* 

Applicability    of.    to    trusts,    generally.      8: 
480.*  G47.* 
Effect  of  lapse  of  time  to  bar  a  direct 
or  express  trust.     1:  328;* 
8:  647.* 
When    trust   repudiated.      8:  649.* 
When    jurisdiction    concurrent    in    law 

and  equity.    8:  640.* 
When   remedy  in   equity   exclusive.     8: 

"650.* 
Implied      constructive      and      resulting 
trusts.     8:  dnOr 

Applicability  of  statute  to  suit  to  redeem 
from   mortgage.     10:  511.* 

As  to  accoiinting  by   eotenaiit.     28:  850. 

§  6.  By  and  against  whom  available;  as  to 
what  claims. 

On    claims    agaiiist    I.'nited    States.    7:861.* 

( >n  claims  against  state.     42:  67. 

Applicability  of  statute  tn  -nit  to  recover 
legacy.  .^:  t)."')2.* 
T<i  claim-  agaiii-t  doce- 
deiitV  e-taie.  8:  ri.")].* 
-tatute  In  claims  which 
)ia\c  |)artly  nm  liefore 
tiiai.TiLictit.      10:  512.* 


Ajiplicabilitv 
Acplicaliilitv 


Right  to  create  or  maintain  nuisance  can- 
not be  acquired  by  pre- 
scription.    1:  297.* 

Availability  of  statute  to  life  tenant  pur- 
chasing property  at  tax 
sale.    32:  809. 

Right  of  foreign  corporation  to  plead  stat- 
ute.    18;  524. 

Corporations  as  persons  within  statute  of 
limitations.     19;  224. 

Admissibility  of  book  of  account  as  affected 
by  lapse  of  time.    52:  569. 

Statutes  of  limitation  as  applicable  to  bank 
checks.    22:  110. 

As  to  right  of  partners  in  real  property. 
28:  105. 

b.  When  limitation  begins  to  run. 

§  7.  Generally. 

Under  Stipulation  of  Insurance  Policy,  see 
Insurance,  IX.  §  70. 

General  rule  that  statute  does  not  begin  to 
run  until  right  of  action 
accrues.    7:  658.* 

General  doctrine  as  to  necessity  of  demand 
before  statute  will  com- 
mence to  run.     1:  319.* 

What  entry  or  record  of  judgment  or  order 
is  necessary  to  start  stat- 
ute  running.     28:  634. 

Against  actions  for  tort.     7:  660.* 

On  subscription  to  corporate  stock.    7:  660.* 

Against  action  to  recover  penalty  against 
national  bank  taking  usu- 
rious interest.    56:  705. 

Against  action  for  breach  of  duty  by  mu- 
nicipality with  respect  to 
drainage.     61:  711. 

Against  action  to  overturn  tax  title.  2: 
515.* 

In  favor  of  bailee.     1:  319.* 

Against  action  to  enforce  liability  of  mem- 
ber of  mutual  fire  insur- 
ance company.    32:  508. 

In  favor  of  agent  receiving  money  of  prin- 
cipal.    1:319.* 

In  favor  of  borrower  of  money  payable  on 
demand.     1:319.* 

On  note  payable  on  demand.     1:  319.* 

Against  mortgage.     10:  509.* 

Against  bank  depositor.    1:319.* 

§  8.  Fraud;   absence;   nonresidence. 

In  case  of  concealed  fraud.  6:  799;*  7: 
826;*   8:  687;*  25:  566. 

Person  absent  from  the  state.    8:  333.* 

What  constitutes  "residence  out  of  the 
state"  within  meaning  of 
statute.     17:225. 

c.  Period  of  limitation;  when  action  barred. 

§  9.  Generally. 

First  and  last  days  in  computation  of  time 

■for.     49:  212. 
Action  to  overturn  tax  titles.     2:  514.* 
Piecital  of  consideration  in  deed  as  contract 

in  writing  within  statute. 

C8:  025. 
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Effect  of  fraud  under  New  York  Code  of 
Civil  Procedure  to  delay 
running  of  statute.  2: 
830.* 

Under  New  York  Code,  for  damages  for  in- 
jury to  property.  2:  830.* 

For  equitable  causes  of  action  under  N.  Y. 
Code  Civ.  Proc.  §  382, 
subd.  5.    2:  829.* 

Under  New  York  Code  of  Civil  Procedure, 
for  action  upon  a  contract 
obligation,  express  or  im- 
plied.   2:829.* 

Action  for  injury  to  lateral  support.  68: 
693. 

Action  for  injuries  from  taking  of  water 
supply  by  right  of  emi- 
nent domain.    58:  258. 

Right  of  eminent  domain  to  acquire  water 
supply.     58:  259. 

For  foreclosure  of  mortgage.     10:  507.* 

Presumption  of  payment  of  judgment  from 
lapse  of  time.     10:  454.* 

Presumption  of  payment  of  mortgage  from 
lapse    of    time.      1:  346.* 

Effect  of  statutory  bar  of  principal  debt 
on  right  to  foreclose  a 
mortgage  or  deed  of  trust 
securing  the  same.  10: 
508;*  21:  550. 

Effect,  upon  action  for  death,  of  bar  against 
action  for  injury.  34:  797. 

Right  to  set  off  usurious  payments  to  na- 
tional bank  when  right 
to  recover  penalty  barred 
by  limitation.     56:  699. 

d.    Interruption  of  statute;  removal  of  bar. 

§  lo.  Generally. 

Effect  of  negligence  to  stop  running  of  stat- 
ute.    1:319.* 

Loss  of  cause  of  action  by  lapse  of  time 
pending  suit.      18:  211. 

Suspension  by  injunction.     30:  142. 

Effect  of  revival  of  judgment.     13:  565.* 

§  II.  Payment;  acknowledgment;  new  prom- 
ise. 

Acknowledgment  to  take  debt  out  of  stat- 
ute.    5:  743;*  10:  511.* 

Effect  of  payment  on  conditions  to  take  a 
debt  out  of  the  bar  of  the 
statute  of  limitations.  55: 
320. 

Revival  of  barred  debt  by  application  of 
general  payment.     14:  208. 

New   promise   after  bar.     5.3:  362. 

Effect  of  payments  to  estop  one  from  plead- 
in<T  statute  fif  limitations. 
()3:  203. 

§  12.  Interruption  by  insolvency  assignment. 

Claims  asraiiist  fum!  ;i-siL;ni''l  i -r  i  ii'ilit.is-^. 
■JO:  7.37. 

Actions  against  assignor.     26:  7-37. 

Rule   in  equity.     2(i:  737. 

Statutory  provisions.     2G:  737. 

Finici  obtained  iinder  United  States  bank- 
ruptcy   statute.      26:  73S. 

Suits  against  baiiknipt.     26:  738. 


§  13.  Power  of  partner  after  dissolytion  to 

interrupt  statute, 
(jenerally.     15:  656. 
Power  to  revive  liability  upon  barred  debt. 

15:  657. 
Rule  as  to  debts  not  yet  barred.    15:  658. 
Notice  of  dissolution.     15:  659. 
Giving  note,  confessing  judgment,  etc.     15: 

660. 
Power  of  liquidating  partner.     15:  660. 
Special  cases;   contribution.     15:  660. 
Statutory  changes.     15:  660. 


LIMITATION  OF  INDEBTEDNESS. 

Of  County,  see  Counties,  47-52. 
Of    Municipal    Corporation,    see    Municipal 
Corporations,  II.  e,  2. 


LIMITATION  OF  LIABILITY. 

By  Bailee,  see  Bailment,  18-21. 

For  Carriage  of  Passenger,  see  Carriers.  II. 
a,  10,  f. 

For  Loss  of  Baggage,  see  Carriers,  II.  a,  12, 
e. 

As  to  Freight,  see  Carriers,  II.  b,  7. 

In  Pass,  see  Carriers,  622-629. 

By  Carrier,  Conflict  of  Laws  as  to,  see  Con- 
flict of  Laws,  91-96. 

Power  of  Congress  Over  Commerce  as  Af- 
fecting, see  Commerce,  26b,  26c. 

In  Matters  Affecting  Interstate  Commerce, 
see  Commerce,  62-68. 

For  Causing  Death,  see  Death,  3. 

Effect  of  Proceedings  for,  see  Election  of 
Remedies,  39. 

Of   Vessel   Owner,   see   Shipping,   1. 

By  Telegraph  Company,  see  Telegraphs,  II. 


LIMITATION  OVER. 


Validitv  of,  see  Perpetuities. 
See  also  Wills,  273. 


LIMITATIONS. 

In  Estates,  see  Real  Property,  I.;  Wills,  IIL 


LIMITED  PARTNERSHIP. 

•Turisdict  ion  of  Suit  by,  see  Courts.  343. 
1)1  (".oTU'ral,  see  Partnership,  VIII. 


LINE  FENCE. 


See  Fences.  IT. 
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LINEMEN. 


Liability  for  Injury  to,  see  Electricity,  26; 
Master  and  Servant,  103,  284;  Munici- 
pal Corporations,   460. 

Contributory  Negligence  of,  see  Electricity, 
82-84;  Negligence,  238;  Trial,  478. 

Proximate  Cause  of  Injury  to,  see  Proxi- 
mate Cause,  125. 


LIQUIDATED  DAMAGES. 
See  Damages,  III.  a,  7. 

♦-»♦ — '■ 

LIQUOR  TAX  CERTIFICATE. 

See   Intoxicating  Liquors,  IL 


LIS   PENDENS. 


I.  In  General. 
II.  Purchasers   Pending  Suit. 
III.  Editorial  Notes. 

Abatement  by  Pendency  of  Action,  see 
Abatement  and  Eevival,  III. 

Notice  to  One  Acquiring  Lien  Pending  At- 
tachment Suit,  see  Attachment,  41. 

Evidence  as  to  Matters  Pending  Suit,  see 
Evidence,  XL  p. 

Injunction  against  Conveyance  Pending 
Suit,  see  Injunction,  261. 


I.  In   General. 

1.  Two  things  seem  indispensable  to  give 
effect  to  the  doctrine  of  lis  pendens:  (1) 
That  the  litigation  must  be  about  some 
specific  thing  which  must  necessarily  be  af- 
fected by  the  termination  of  the  suit;  and 
(2)  that  the  description  of  the  particular 
property  involved  in  the  suit  must  be  so 
definite  that  anyone  reading  it  can  learn 
thereby  what  property  is  intended  to  be 
made  the  subject  of  litigation.  Houston  v. 
Timmerman,   17  Or.  499,  21   Pac.  1037, 

4:  716 

2.  Strictly  speaking,  the  doctrine  of  lis 
pendens  is  not  founded  upon  notice,  but 
upon  reasons  of  public  policy  founded  upon 
necessity.  Id. 

3.  The  doctrine  of  lis  pendens  does  not 
apply  unless  the  court  has  acquired  in  some 
manner  jurisdiction  of  the  subject-matter 
involved  in  the  suit.  Benton  v.  Shafer,  47 
Ohio  St.  117,  24  N.  E.   197.  7:  812 

4.  The  purnose  of  the  rule  of  lis  pendens 
is  to  keep  the  subject-matter  of  the  litiga- 
tion within  tlie  power  of  the  court  until  the 
judpiiK'nt  or  decree  sliall  l)e  entered:  other- 
wise, by  pneoes  =  ive  alioivations  pending  the 
litigation,  its  jndsnient  or  decree  could  be 
rendered  abortive,  and  tlius  make  it  im- 
possible  for  the  court   to  execute  its  judg- 


ment or  decree.    Houston  v.  Timmerman,  17 
Or.  499,  21  Pac.  1037,  4:  718 

Effect  of  laches. 

5.  Eight  years'  unexplained  delay  in 
prosecuting  suits  for  taxes  will  defeat  the 
lien  thereby  acquired  on  the  property, 
where,  except  for  the  suits,  the  taxes  would 
be  barred  by  statute.  Robinson  v.  Bierce, 
102  Tenn.  428,  52  S.  W.  992,  47 :  275 

6.  More  than  twenty  years'  delay  in  pro- 
ceeding with  a  foreclosure  after  it  has  been 
begun  will  relieve  a  purchaser  of  the  prop- 
erty from  the  effect  of  the  lis  pendens  as 
notice,  if  there  is  no  satisfactory  excuse  or 
explanation  of  the  delay.  Taylor  v.  Carroll, 
89  Md.  32,  42  Atl.  920,  44:  479 
Effect  of  notice  generally. 

See  also  infra,  IL 

7.  Actions  and  judgments  in  the  courts  of 
the  United  States  are  not  affected  by  Ohio 
Rev.  Stat.  §  5056,  providing  that  a  certified 
copy  of  a  judgment  must  be  recorded  in  the 
county  in  which  property  is  situated  before 
third  persons  in  that  county  will  be  charged 
with  notice  of  an  action  or  judgment  in  an- 
other county  affecting  the  property.  Stew- 
art V.  Wheeling  «&  L.  E.  R.  Co.  53  Ohio 
St.  151,  41  N.  E.  247,  29:  438 
Vacation  of  judgment. 

8.  Under  a  statute  providing  that  an  ac- 
tion is  deemed  to  be  pending  from  the  time 
of  its  commencement  until  its  final  deter- 
mination upon  appeal,  or  until  the  time  for 
appeal  has  passed,  a  mortgagee  of  land 
which  has  been  restored  to  the  mortgagor 
by  a  default  judgment  against  his  grantee 
takes  subject  to  the  contingency  of  having 
his  title  defeated  by  the  opening  of  the 
judgment  through  proceedings  taken  in 
proper  time,  and  the  dismissal  of  the  ac- 
tion. Mach  V.  Blanchard,  15  S.  D.  432,  90 
N.  W.  1042,  58:  811 


IL  Purchasers  Pending   Suit. 

Conclusiveness    of    Decree    against    Vendor, 

see  Judgment,  246. 
See  also  supra,  6. 

9.  The  general  rule  is  that  one  who  pur- 
chases, of  either  party  to  the  suit,  the  sub- 
ject-matter of  the  litigation,  after  the  court 
has  acquired  jurisdiction,  is  bound  by  the 
judgment  or  decree,  whether  he  purchased 
for  a  valuable  consideration  or  not,  or  with- 
out any  express  or  implied  notice  in  point  of 
fact.  Houston  v.  Timmerman,  17  Or.  499, 
21  Pac.  1037,  4:  716 

10.  An  action  brought  in  one  county  to 
recover  a  distinct  tract  of  land  lying  entire- 
ly in  another  county  does  not  give  con- 
structive notice  of  its  pendency  to  a  bona 
fide  purchaser  or  mortgagee  in  the  county 
where  the  property  is  situated.  Benton  v. 
Shafer,  47  Ohio  St.   117,  24  N.  E.   197, 

7:  812 

11.  The  doctrine  of  lis  pendens,  by  which 
purchasers  pendente  lite  are  bound  by  the 
decree,  does  not  apply  to  the  purchase  by  a 
mortgagee  upon  foreclosure  of  his  own 
mortpage  pending  a  suit  to  foreclose  a  me- 
chanic's lien  which  was  instituted  after  the 
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mortgage  was  given,  ai*  the  title  relates 
back  to  the  date  of  the  mortgage.  An- 
drews V.  National  Foundry  &  P.  Works,  22 
C.  C.  A.  110,  46  U.  S.  App.  281,  76  Fed.  166, 

36:  139 

12.  The  pendency  of  a  suit  to  declare  the 
invaliditj-  of  the  title  of  a  mortgagor  is 
notice  to  purchasers  at  a  sale  on  fore- 
closure of  the  mortgage,  of  the  rights  of  the 
plaintiff  in  such  suit.  Randall  v.  Duff,  79 
Cal.  115,  21  Pac.  610,  3:  754 

13.  A  suit  in  a  Federal  court  to  foreclose 
a  railroad  mortgage  is  constructive  notice 
throughout  the  district,  so  that  the  decree 
will  bind  all  persons  acquiring  an  interest 
in  or  lien  on  any  part  of  the  property 
during  the  pendency  of  the  suit.  Stewart 
V.  Wheeling  &  L.  E.  R.  Co.  53  Ohio  St. 
151,  41  N.  E.  247,  29:  438 

14.  A  lis  pendens  is  suflRcient  notice  to 
one  who  buys  timber  on  the  land,  of  the 
rights  of  complainant  in  the  suit.  Alliance 
Trust  Co.  V.  Nettleton  Hardwood  Co.  74 
Miss.  584,  21  So.  396,  36:  155 
Pending  divorce  suit. 

15.  A  purchaser  of  lands  at  an  execution 
sale  upon  a  judgment  rendered  prior  to  a  de- 
cree of  divorce  against  the  owner  is  not 
affected  by,  or  subject  to,  the  rule  of  lis 
pendens.  Houston  v.  Timmerman,  17  Or. 
499,  21  Pac.  1037,  4:  716 

16.  The  rule  of  lis  pendens  applies  to  one 
who  purchases  real  property  from  a  hus- 
band, with  actual  notice  of  a  pending  di- 
vorce suit  in  which  the  wife  seeks  a  decree 
giving  her  the  title  to  the  property.  Powell 
V.  Campbell,  20  Nev.  232,  20  Pac.  156, 

2:  615 

17.  A  sale  of  property  by  a  husband, 
landing  a  divorce  suit  in  which  a  decree  is 
asked  setting  apart  the  property  to  the 
wife,  is  not  taken  out  of  the  rule  of  lis 
pendens  by  the  fact  that  the  wife  told  him 
he  could  sell  it  if  he  wanted  to,  and  that 
she  wished  he  would,  where  the  purchaser 
liad  no  knowledge  of  such  statements.  Id. 
From  one  not  a  party  to  suit. 

18.  Purchasers  pendente  lite  are  only 
chargeable  with  notice  when  the  purchase 
is  from  a  partv  to  the  suit.  Green  v.  Rick, 
121  Pa.  130,  15  Atl.  497,  2:  48 

19.  The  doctrine  of  lis  pendens  has  no  ap- 
plication to  one  claiming  under  a  grantee 
who  obtained  title  from  the  defendant  be- 
fore the  institution  of  the  suit.  Satterfield 
y.  Malone,  35  Fed.  445,  1 :  35 

20.  The  purchasers  of  mortgaged  land  are 
not  affected  by  the  pendency  of  a  suit  to 
which  their  grantors  were  not  parties,  in- 
volving only  the  authority  of  an  agent  to 
whom  the  mortgage  debt  was  payable,  to 
receive  payment.  Green  v.  Rick.  121  Pa. 
130,  15  Ati.  497,  2:  48 
Effect  of  amendment. 

21.  Notice  of  the  pendency  of  a  bill  is 
not  notice,  to  a  purchaser  of  lands,  of  mat- 
ters set  up  by  a  subsequent  amendment  to 
the  bill.  Holland  v.  Citizens'  Sav.  Bank.  16 
R.  I.  734,  19  Atl.  654,  8:  553 


III.   Editorial   Notes. 

Doctrine  of.     2:  48;*  4:  716.* 

Rule  rooted  in  public  policy.     2:  48.* 

When  initiated.     2:  48.* 

As  notice.     2:  50;*  7:  812.* 

Effect  of.     8:  553.* 

Effect  of,  in  divorce  cases.     2:  615.* 

Of  what,  notice.     2:  615.* 

Effect  of  purchase  pendente  lite.     2:  49.* 

Alienation  pending  suit.    2:  48.* 


LIST. 

Of  Grand  Jury,  see  Grand  Jury,  10,  14. 


LITERARY  PROPERTY, 

Protection  of,  see  Trademark,  79,  80. 
See  also  Copyright. 


LITHOGRAPHS. 
Breach  of  Contract  as  to,  see  Contracts,  741. 


LITTORAL  RIGHTS. 
See  Waters. 


LIVERYMEN'S  ASSOCIATION. 

By-laws  of,  see  Associations,  2. 


LIVERY    STABLE. 


Liability  of  Keeper  for  Loss  of  Horse  by 
Fire,  see   Bailment,  29. 

Burglary  by  Owner  of  Horse  Entering,  see 
Burglary,  4. 

Liability  of  Keeper  for  Injury  to  Passen- 
gers, see  Carriers,  209,  210. 

Discrimination  as  to,  see  Constitutional 
Law,  528,  529. 

Lien  of  Keeper,  see  Liens,  11-13,  17-22,  and 
also   infra.  Editorial  Notes. 

As  Nuisance,  see  Nuisances,  43. 

Conversion  of  Team  from,  see  Trover,  16. 

1.  The  keeper  of  a  livery  stable  does  not, 
by  letting  a  horse,  warrant  it  to  be  free 
from  defects  of  which  he  has  no  knowledge 
and  which  he  could  not  have  discovered  by 
the  exercise  of  due  care,  so  as  to  render  him- 
self liable  for  an  injury  to  the  hirer  caused 
by  such  defect.  Copeland  v.  Draper.  157 
Mass.  558,  32  N.  E.  944,  19:  283 
Municipal  regulation  of. 

Delegation   of   Power   as  to,   see   Municipal 

Corporations,  (JG.  72. 

See   also  infra.   Editorial  Notes. 

2.  The  power  of  a  city  to  regulate  livery 
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and  sale  stables  includes  the  right  to  desig- 
nate the  places  and  in  what  parts  of  the 
city  they  may  be  located,  and  to  prohibit 
their  erection  at  other  places.  St.  Louis  v. 
Russell,  116  Mo.  248,  22  S.  W.  470,  20:  721 
3.  An  ordinance  prohibiting  any  livery 
stables  within  a  certain  part  of  the  city, 
except  those  that  are  already  in  existence 
and  under  operation,  is  invalid  under  La. 
act  No.  136  of  1898,  which  provides  for 
regulations  as  to  the  cleaning  and  keeping 
in  order  of  stables,  but  does  not  provide  for 
their  suppression.  Crowley  v.  West,  52  La. 
Ann.  526,  27  So.  53,  47:  652 

Editorial  Notes. 

Priority  of  lien  for  keeping  horse.     17:  792. 
Liability    for   driving   hired   team   to   place 

where  it  was  not  hired  to 

go.    26:  366. 
Municipal  regulation   of,  as   nuisance.     38: 

653. 
Keepers     of,     as     independent     contractors. 

65:  468. 
As    to   warranty   of   horse   or   vehicle   kept 

for  hire.     19:  283. 
As  to  liabilitv  of  livery-stable   keeper. 

19:  283. 
As  to  assuming  risks  by  the  hirer.     19: 

283. 
Analogous  cases.     19:  283. 


LIVE  STOCK. 


In  General,   see   Animals. 
Transportation  of,  see  Carriers,  II.  b,  6. 
Insurance  of,  see  Insurance,  470,  472. 
Lien  for  Keeping,  see  Liens,  11-13,  17-22. 
Prohibition   against   Running  at  Large,  see 

Municipal  Corporations,  159-1G2. 
Taxation  of,  see  Taxes,  142,  1C4-166,  517. 


LIVE  STOCK  SANITARY   BOARD. 

See   Exchanges. 


LIVE  STOCK  SANITARY  BOARD. 

Equal    Protection    us    to,    see   Constitutional 

Law.  465. 
Compelling  Registration  of  Cattle  with,  see 

Constitutional  Law.  lOGC. 


♦  •» 


LLOYDS. 

Eight    of   Action   on    Poliov.    see    Insurance, 

1287,    1288. 
Insurance  by.  see  Insuranoe.  .50,  115.  118. 
Pioinsnrance  by,   see   Insurance.   132.3. 
Plc'iuiinL''    in    Action    on    Llovds    Policy,    see 

Plead  in  tr.  290. 


h:>ni'<ii;cc    l>\ 
Actinn  on  LI 


luiitorial   Notes. 

.      25:  -2."^. 

jyds  polieifi..     55: 


LOAN. 


Deposit  in  Bank  by  Trustee  as,  see  Banks, 

84. 
Creation  of,  by  Certificate  of  Deposit,  see 

Banks,   178. 
Of  Customer's  Money  by  Bank,  see  Banks, 

289-294. 
To  Bank,  see  Banks,  299,  300,  388. 
By    Building    and    Loan    Association,     see 

Building  and  Loan  Associations,  III. 
Of    Mortgaged    Chattels    by    Mortgagee    to 

Mortgagor,    Effect,    see   Chattel    Mort- 
gage, 40. 
Conflict    of    Laws    as    to,    see    Conflict    of 

Laws,  I.  b,  2. 
Contract  by  Corporation  to  Repay,  see  Cor- 
porations, 157,  158. 
Damages   for  Breach   of  Contract   for,   see 

Damages,  160-163. 
Election  of  Remedy  for  Fraud  in  Obtaining, 

see  Election  of  Remedies,  54. 
Evidence  of,  see  Evidence,  1002. 
Of  Wife's  Separate  Estate  to  Husband,  see 

Husband  and  Wife,  104. 
On    Insurance    Policy,    see    Insurance,    231, 

250. 
Interest  on,  see  Interest,  I.  b. 
By   Treasurer,  see  Public  Moneys,   6. 
Of  Credit  of  County,  see  Public  Moneys,  58. 

59. 
To    Pay    for    Necessaries,    Subrogation    in 

Case  of,  see  Subrogation,  5. 

Editorial  Notes. 

Damages  for  breach  of  contract  to  loan  or 
advance    money.      37:  233. 


LOAN  AND  INVESTMENT  BUSINESS. 

Right   to  Corporate   Name   in  Carrying  on, 

see  Corporations,  48,  49. 
See  also  Building  and  Loan  Associations. 


LOAN  ASSOCIATIONS. 

Usury  in  Loan  by,  see  Usury,  24,  30. 
See  also  Building  and  Loan  Associations. 


LOAN  EXHIBITION. 


Bailment  for,  see  Bailment,  1, 
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LOBBYING. 

Contract  for,  see  Contracts,  III.  c,  4. 

Editorial  Notes. 

N'aiidity    of    contract    for    services    to    pro- 
cure legislation.     30:  737. 


LOBSTERS— LOGS  AND  LOGGING. 
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LOBSTERS. 

Unlawful   Transportation   of,    see   Carriers, 
1011. 

Editorial  Notes. 

GoTernmental  regulation  of  lobster  fishing. 
39:  590. 


LOCAL  IMPROVEMENTS. 
See  Public  Improvements. 


LOCAL  LAWS. 

Local  Legislation,  see  Statutes,  I.  g. 

♦-»♦ . 

LOCAL   OPTION. 

Referring  to  People  for  Approval,  see  Con- 
stitutional Law,  I.  d,  2. 

As  to  Intoxicating  Liquors,  see  Constitu- 
tional Law,  263;   Intoxicating  Liquors, 

Special  Legislation  as  to,  see  Statutes,  376- 
380. 

♦-•-♦^ 

LOCAL  PREJUDICE, 

As  Ground  for  Removal  of  Cause,  see  Re- 
moval of  Causes,  I.  c. 

As  Ground  for  Change  of  Venue,  see  Venue, 
24,  26,  28-30. 


LOCAL    SELF-GOVERNMENT. 

Constitutional  Right  of,  see  Constitutional 
Law,  I.  f. 

Selection  of  Uniform  Text -Books  as  Viola- 
tion of,  see  Schools.  101. 

See  also  Towns,  10,  11,  21. 


LOCAL  STATUTES. 


See  Statutes,  I.  g. 


LOCATION. 


Of  Dam,  Grantoi"'s  Right  of,  see  Deeds, 
Of  Mining  Claim,  see  Mines.  I.  a. 


LOCOMOTIVE. 


Passenger  on.  .^st-e  Carriers.  68. 

Injury  to  Trespasser  on,  see  Carriers,  107. 

Kxplosion   of  Boiler  of,  sec   Explosions   and 

Explosives.    19. 
Lieu  for  Price  of,  see  Sale,  138. 


LOCOMOTIVE   ENGINEERS. 

See  Engineer. 


LODE. 

Locating  Lode  Claim  within  Placer  Claim, 

see  Mines,  16-18. 
Entry  on  Placer  Location  to  Prospect  for, 

as  Trespass,  see  Trespass,  2. 


LODGE. 

Property  Rights  of,  see  Associations,  6,  7. 

Injunction  to  Compel  Admission  to,  see  In- 
junction, 40. 

Effect  of  Officer's  Failure  to  do  Duty  in 
Collecting  Death  Claims,  see  Insurance, 
595. 

Pleading  as  to,  see  Pleading,  267. 

See  also  Benevolent  Societies,  II. 


LODGER. 

A  lodger  is  one  who,  for  the  time  being, 
has  his  home  at  his  lodging  house.  Pull- 
man Palace  Car  Co.  v.  Lowe,  28  Neb.  239, 
44   N.  W.  226,  6:  809 


LODGING  HOUSE. 


Restricting   Number   of   Persons   Occupying 
Room  in,  see  Constitutional  Law,  1025. 


LOGGING  RAILROAD. 

Liability  for  Injury  by  Fellow  Servant's 
Negligence,  see  Master  and  Servant, 
479. 


LOGS  AND  LOGGING. 

Appearance,  as  Attorney,  of  Notary  Ad- 
ministering Oath  to  Support  Logger's 
Lien,  see  Attorneys,  39. 

Due  Process  in  Log  Lien  Law,  see  Con- 
stitutional Law,  818.  878. 

Conclusiveness  of  Judgment  for  Logger's 
Lien,  see  Judgment,  176. 

Lien  on  Logs,  see  Mechanics'  Liens,  48- 
50. 

Return  of  Writ  in  Action  to  Establish  Log- 
ger's Lien,  see  Writ  and  Process,  S3. 

Condemnation  of  Right  to  Float  I^gs.  see 
Eminent   Domain,   129. 

Security  on  Condemnation  of  Right  to  Float, 
see  Eminent  Domain.  304. 

Right  to  Compensation  for  Depriving  of 
Ri^ht  to  Float,  see  Eminent  Domain, 
277. 
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Injunction  against  Floating,  see  Injunction, 
201. 

Rights  in  Stream  for  Floatage  of,  see  Wa- 
ters, I.  c,  2. 

Capacity  of  Stream  for  Floating,  see  Wa- 
ters, 11-19. 

Transfer  of  Cotenant's  Interest  in,  see  Co- 
tenancy, 43. 

Damages  for  Conversion  of,  see  Damages, 
398. 

Maintenance  of  Dams  for,  see  Dams,  2. 

Replevin  for,  see  Replevin,  8-12. 

Recoupment  for  Increased  Value  from 
Wrongful  Cutting  of,  see  Set-Off  and 
Counterclaim,   19. 

As  to  Timber,  see  Timber. 

Forfeiture  of  Title  to,  see  Timber,  8. 

See   also   Waters,   51-62. 

Booms. 

Estoppel  by   Use  to   Complain  of,  see  Es- 
toppel, 183. 
Right  to  Fasten  to  Trees,  see  Waters,  148. 
See  also  infra,  5,  and  Editorial  Notes. 

1.  The  contention  that  a  boom  in  a  river 
was  maintained  in  violation  of  law,  and 
was  a  public  nuisance  interfering  with 
steamboat  navigation,  will  not  constitute 
a  defense  against  payment  of  just  and  rea- 
sonable compensation  for  catching  and  pre- 
serving ties,  lumber,  etc.,  therein  to  the 
benefit  of  the  owner  thereof,  where  he  ac- 
quiesced and  even  assisted  the  owner  of 
the  boom  in  maintaining  it.  Miller  v.  Hare, 
43  W.  Va.  647,  28  S.  E.  722,  39:  491 
Compensation  for  driving. 

2.  A  bailee  of  logs,  having  a  special  prop- 
erty in  them,  is  considered  the  owner,  with- 
in the  meaning  of  Wis.  Rev.  Stat.  §  3337, 
giving  him  the  right  to  compensation  for 
driving  the  logs  of  another  who  refuses 
to  furnish  necessary  aid  or  materials  for 
driving,  when  they  are  so  intermixed  with 
his  own  that  he  is  compelled  to  drive  them. 
Wisconsin  River  Log-Driving  Asso.  v.  D.  F. 
Comstock  Lumber  Co.  72  Wis.  464,  40  N. 
W.   146,  1:  717 

3.  The  right  to  recover  compensation,  un- 
der Wis.  Rev.  Stat.  §  3337,  for  driving  logs 
by  necessity  where  they  are  intermingled, 
applies  where  the  intermingling  takes 
place  after  the  commencement  of  the  drive, 
as  well  as  if  it  took  place  before.  Id. 

4.  Wis.  Rev.  Stat.  §  3337,  which  empowers 
any  log  owner  to  drive  logs  belonging  to 
others  when  intermingled  with  his  own,  is 
not  invalid  on  the  ground  that  it  abridges 
or  impairs  the  general  right  of  all  persons  to 
the  use  of  a  river  for  driving  their  own 
logs.  Id. 
Liability  for  injuries  by  jams,  etc. 

Burden  of  Proof  as  to,  sec  Evidence,  234. 
See  also  infra,  Editorial   Notes. 

.5.  The  owner  of  logs  having  the  right  to 
erect  and  extend  a  boom  in  a  stream,  who 
oxercises  due  care  and  dili<:ence  to  prevent 
the  foriiiatiiin  of  jams,  and.  in  case  a  jam 
is  formed,  to  remove  it  within  a  reas(>n;il)le 
time,  is  not  liable  to  an<_ither  person  for  j 
liMMiafres    .sustained    b\-    him    in    cnn-fMiuence 


of  the  obstruction  of  the  stream  by  such  a 
jam,  whereby  he  is  delayed  in  rafting  other 
logs.  Harold  v.  Jones,  86  Ala.  274,  5  So. 
438,  3:  406 

6.  A  person  who,  knowing  of  the  ob- 
struction of  a  stream  by  a  jam  of  logs, 
drives  his  rafts  upon  them  without  allowing 
the  owners  time  to  remove  them,  is  guilty 
of  contributory  negligence  which  will  de- 
feat a  recovery  for  damages  sustained  by 
the  loss  of  his  timber  in  attempting  to  pass 
the  obstruction.  Id. 

7.  The  owner  of  drifting  logs  which  have 
escaped  from  a  raft  broken  up  by  a  violent 
storm  on  a  lake  without  his  fault  is  not 
under  obligation  to  recapture  and  remove 
such  of  them  as  he  can  obtain  only  by  ex- 
traordinary methods  and  at  unreasonable 
expense,  in  order  to  escape  liability  for  dam- 
ages caused  by  them  in  a  subsequent  storm, 
although  he  has  not  definitely  abandoned 
them  but  is  proceeding  to  recover  those 
which  he  can  get  without  an  unwarranted 
expenditure  of  money.  New  Orleans  &  N. 
E.  R.  Co.  V.  McEwen  &  M.  49  La.  Ann. 
1184,  22  So.  675,  38:  134 
Right  to  stoppage  in  transitu. 

See  also  Sale.    152-154. 

8.  A  log-driving  company's  possession  of 
logs  in  a  river  while  driving  them,  not  as 
agents  of  the  person  to  whom  they  have 
been  sold  and  are  being  sent,  but  by  virtue 
of  the  charter  of  the  company,  although  all 
owners  of  logs  driven  by  it  are  made  mem- 
bers of  the  company  by  force  of  the  stat- 
ute, does  not  constitute  the  possession  of 
the  person  to  whom  they  are  being  taken 
so  as  to  preclude  the  stoppage  of  the  logs 
in  transitu  by  the  seller.  Johnson  ▼. 
Eveleth,  93  Me.  306,  45  Atl.  35,         48:  50 

Editorial  Notes. 

Boom  companies;  duties  and  liabilities.     1: 

717.* 
Compulsory  service  as  to.     15:  322. 
Legislative  regulation  of  prices  for  care  or 

salvage  of.     33:  182. 
Right  to  use  stream  for  floating.     41:  37  L 
Liability  of  riparian  owner  by  running  logs 

in    stream.      41:  494;    64: 

983. 
Liability    for    injuries    caused    by    floating 

logs.     64:  983,  986. 
Facilities  for  passage  of.     3:  809.* 
Log  booms  in  stream.     39:  491. 
Right  to  erect  booms  in  river  for  sorting. 

67:  839. 
Obstruction  of  navigable  streams  by.  3:  407.* 
Duty  to  prevent  jams.     3:  408.* 
Mooring  logs  and  rafts  as  a  nuisance.     3: 

407.* 
Commingling    and    interfering    with    others. 

3:  407*. 
Intermingling  and  confusion  of.     1:  718.* 
Contract   for    logs    to   be   gotten    out    as   a 

sale     within     statute     of 

frauds.     14:  233. 
Loss  of  profits  as  element  of  damages   for 

breach     of     logging     and 

lumber  contract.  53:  52,71. 
Lien  of  laborer  on.    6:  362.* 
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Compul8ory  Reference  of,  see  Reference,  4, 
5. 


LONG  AND  SHORT  HAULS. 

See  Carriers,  1128. 


LOOKOUT. 

Duty  to  Keep,  for  Persons  on  or  Near  Rail- 
road  Track,   see  Railroads,   120-144. 

Duty  as  to.  at  Highway  Crossing,  see  Rail- 
roads, II.  d,  3,  b. 

Dutv  of  Street  Railways  to  Keep,  see  Street 
"Railways,    114,    121-130. 

Editorial   Notes. 

On   street  car.     25:  664. 

On  locomotive  or  train.    25:  287. 


LOSS. 

Of  Property  in  Hands  of  Bailee,  see  Bail- 
ment, III. 

By  Forged  Bank  Checks  or  Indorsement, 
see  Banks,  IV.  a,  3,  b. 

Of  Trust  Funds  Deposited  in  Bank,  see 
Banks,  84. 

Deduction  of,  from  Deposits  by  Savings 
Bank,  see  Banks,  365. 

Of  Property,  as  Defense  to  Note  for  Price, 
see  Bills  and  Notes,  295. 

Of  Public  Money,  Liability  on  Bond  for, 
see  Bonds,  II.  c.  2. 

Loss  by  Loan  Association,  Liability  of 
Members,  see  Building  and  Loan  Asso- 
ciations,  78-82. 

Destruction  of  Building  before  Completion, 
see  Assumpsit,  17;  Contracts,  654,  690- 
694. 

Of  Freight,  see  Carriers,  II.  b,  3. 

Of  Lien  for  Demurrage  Charges,  see  Car- 
riers, 967. 

Of  Homestead,  see  Homestead,  III. 

Of  Property  in  Inn,  see  Innkeepers,  III.  b. 

Of  Insured  Property.  Cause  of,  see  Insur- 
ance, VI.  b,  1;  IX.  §§  48,  49. 

Of  Insured  Property,  Extent  of,  see  Insur- 
ance, VI.  c,   1;    IX.   §§   55-59. 

By  Embezzlement  of  Agent,  see  Principal 
and  Agent,  59. 

By  Theft,  Liability  for,  see  Trover,  34. 

bV  Fire,  as  between  Vendor  and  Purchaser, 
see  Vendor  and  Purchaser.  13,  14. 

Finder   of   Ivost    Property,   see   Finder. 

Editorial    Notes. 
Bv  fire,  wlio  must  bear.     13:  475.* 


LOSS   OF   PROFITS. 

As  KU-nient  ui   Daiuiiyes,  ~ce  Damages,  III. 
P- 


Duplicate  Draft  for,  see  Bills  and  Notes,  7. 
Demand  on  Lost  Draft,  see  Bills  and  Notes, 

157. 
Requiring  Vendor  to  Execute  New  Deed  in 

Place  of  Lost  One,  see  Cloud  on  Title, 

3. 
Lost  Certificates  of  Stock,  see  Corporations, 

369-371. 
Proof  of,  see   Evidence,   803-805,  807,  974, 

975. 
Proof    of    Lost    Will,    see    Evidence,    1650, 

2331,  2332. 
Testimony    as   to    Execution    and    Attesta- 
tion of  Lost  Will,  see  Wills,  123. 

An  action  at  law  on  a  lost  negotiable 
note  cannot  be  maintained.  Butler  v.  Joyce, 
9  Mackey,  191,  16:  205 

Editorial  Notes. 

Recovery  on.     16:  205. 

Comparison  of  witness's  memory  of  hand- 
writing on  lost  instrument 
with  other  instrument. 
62:  873. 


LOT. 

Distribution  by  Lot,  see  Lottery,  13,  17-21, 
28. 


LOTTERY. 

I.  In  General. 
II.  What  Constitutes. 
III.  Editorial  Notes. 

Making  Possession  of  Prohibited  Articles  an 
Offense,  see  Constitutional  Law,  929; 
Municipal  Corporations,  270. 

Validity  of  Contract  of  Investment  Associa- 
tions, see  Contracts,  406-408. 

Right  to  Proceeds  of  Unlawful  Drawing, 
see  Contracts,  638. 

Power  of  Equity  as  to,  see  Equity,  25. 

Indictment  for,  see  Indictment,  etc.,  82. 

Allegation  as  to  Right  to  Share  in  Profits 
of,  see  Pleading,  277. 


I.  In  General. 

1.  Where  the  legislature  grants  a  lottery 
franchise  and  authorizes  its  sale,  the  pur- 
chaser may,  for  a  valuable  consideration, 
permit  others  to  enjoy  a  part  of  the  profits, 
but  cannot  assign  the  franchise  so  as  to  en- 
able each  assignee  to  conduct  a  separate 
lottery.  Lawrence  v.  Simmons  (No.  Off. 
Rep.)'l0  Ky.  L.  Rep.  347,  9  S.  W.  163,  1:  172 

2.  The  proceeds  of  a  lottery  ticket  ob- 
tained from  its  owner  by  falsehood  and 
fraud  after  it  has  drawn  a  prize  must  be 
refunded  to  him.  if  the  lottery  was  legal 
and  his  ownership  legally  acquired,  even  if 
the  sale  of  the  ticket  within  the  state  would 
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be  unlawful.     Martin  v.  Richardson,  94  Ky. 
183,  21   S.  W.   1039,  19:  692 

3.  Ignorance  of  the  fact  that  the  articles 
which  a  person  has  in  his  possession  are 
policy  books  and  slips,  which  it  is  an  of- 
fense for  him  to  have  under  Md.  Laws  1894, 
chap.  310,  §  178,  does  not  constitute  any  de- 
fense. Ford  V.  State,  85  Md.  465,  37  Atl. 
172,  41:551 


n.  What  Constitutes. 

See  also  infra,  Editorial  Notes. 

4.  In  order  to  constitute  a  lottery,  three 
ingredients  are  essentially  necessary, — con- 
sideration, prize,  and  chance.  Equitable 
Loan  &  Security  Co.  v.  Waring,  117  Ga. 
599,  44  S.  E.   320,  62:  93 

5.  A  scheme  for  the  distribution  of  prizes 
by  chance  is  a  lottery.  State  ex  rel.  Kellogg 
V.  Kansas  Mercantile  Asso.  45  Kan.  351,  25 
Pac.  984,  11:  430 

6.  To  constitute  a  lottery,  it  is  neces- 
sary that  a  prize  be  offered,  and  something 
of  value,  and  a  preference  or  privilege  in 
the  prize;  but  the  prize  may  be  anything 
01  value,  and  a  preference  or  privilege  in 
the  distribution  of  a  common  fund  among 
those  entitled  thereto  may  constitute  a 
prize.  State  ex  rel.  Prout  v.  Nebraska 
Home  Co.  66  Neb.  349,  92  N.  W.  763, 

60:  448 

7.  Any  scheme  for  the  distribution  of 
prizes  by  lot  or  chance,  by  which  one  on 
pa.ying  money  to  another  obtains  a  token 
which  entitles  him  to  receive  a  larger  value 
or  nothing,  as  some  formula  of  chance  may 
determine,  is  a  lottery;  and  the  sale  of 
such  "token"  is  a  violation  of  a  city 
ordinance  prohibiting  the  same.  State  v. 
Boneil,  42  La.  Ann.  1110,  8  So.  298,       10:  60 

8.  A  lottery  is  a  scheme  by  which  a  re- 
sult is  reached  b}-  some  action  or  means 
taken,  in  which  result  man's  choice  or  will 
has  no  part,  and  which  human  reason,  fore- 
sight, sagacity,  or  design  cannot  enable 
him  to  know  or  determine  until  the  same 
has  been  accomplished.  People  v.  Elliott, 
74  Mich.  264,  41  N.  W.  916,  3:  40.3 

9.  A  scheme  whereby  a  common  fund  is 
to  be  produced  by  the  contributions  of  vari- 
ous parties,  and  afterwards  distributed 
among  the  parties  contributing  thereto,  and 
a  valuable  preference  or  privilege  in  the 
distribution  thereof  is  made  to  depend  upon 
chance,  is  a  lotterv.  State  ex  rel.  Prout  v. 
Nebraska  Home  Co.  66  Neb.  349,  92  N.  W. 
763,  60:  448 

10.  Any  device  whereby  money  or  any 
othcsr  thing  is  to  be  paid  or  delivered  on 
the  happening  of  any  event  or  contingency 
in  the  nature  of  a  lottery  is  illegal  under 
the  laws  cif  Mar\!an(l  as  to  lotteries  and 
lottery  tickets.  P.allnck  v.  State,  73  :\Id.  1. 
20  At'].   ISO.  8:  671 

11.  A  lottery,  witliin  the  meaning  of  stat 
utes  against  carrying  on  lotteries,  embrace; 
only  sclionies  in  which  a  valuable  considcra 
tinn    of   some    kind    is    paid    directly    or    in 


directly  for  the  chance  to  draw  a  prize.  Yel- 
lowstone Kit  V.  States  88  Ala.  196,  7  So. 
338,  '    7:  599 

12.  An  enterprise  dependent  for  success 
upon  forfeitures  or  lapses,  even  many  for- 
feitures or  lapses,  is  not,  for  this  reason 
alone,  inherently  fraudulent.  Equitable 
Loan  &  Security  Co.  v.  Waring,  117  Ga. 
599,  44  S.  E.  320,  62:  93 

13.  Distributing  prizes  by  lot  or  chance  to 
holders  of  tickets  given  away  is  not  carry- 
ing on  a  lottery,  although  it  may  be  done 
with  the  view  of  drawing  a  large  crowd  to- 
gether in  the  hope  of  profit  from  such  of 
them  as  may  choose  to  buy  medicines  from 
the  distributor,  or  tickets  to  performances 
given  by  him,  or  to  pay  for  seats  in  the 
tent  where  the  prizes  are  selected,  where 
no  payment  for  any  purpose  is  necessary 
as  a  condition  of  receiving  a  prize.  Yellow- 
stone Kit  V.  State,  88  Ala.  196,  7  So.  338, 

7:599 

14.  Where  a  policy  dealer  receives  money 
from  another  person,  who  selects  two  or 
more  numbers  in  proportion  to  the  amount 
paid,  on  an  agreement  to  repay  a  sum,  the 
amount  of  which  is  to  be  determined  by 
the  result  of  a  drawing  of  numbers  in  an- 
other state,  according  to  the  correspondence 
between  the  numbers  selected  and  those 
drawn,  he  is  guilty,  under  How.  Stat. 
(Mich.)  §  9331,  of  setting  up  and  promoting 
a  lottery  for  money.  People  v.  Elliott,  74 
Mich.  264,  41  N.  W.  916,  3:  403 

15.  A  scheme  generally  known  as  "play- 
ing policy,"  whereby  an  association  sells  for 
5  cents,  or  any  other  specific  sum  of  money, 
certificates  or  tickets  which  entitle  the  pur- 
chaser to  a  lead  pencil  of  trifling  value,  and 
also  permit  such  purchaser  to  select  certain 
numbers, — say  3-9-13, — which,  if  all  drawn 
by  a  blindfolded  boy  from  a  revolving  wheel 
in  which  several  numbers  are  placed,  entitle 
the  person  purchasing  the  certificate  or 
ticket  to  a  prize  of  money  much  larger  in 
amount  than  he  has  paid  for  his  certificate 
or  ticket,  is  a  "lottery."  State  ex  rel.  Kel- 
logg V.  Kansas  Mercantile  Asso.  45  Kan. 
35  i,  25  Pac.  984,  11:430 

16.  Bonds  of  a  foreign  government, 
coupled  with  conditions  and  stipulations 
which  change  their  character  from  simple 
government  bonds  for  the  payment  of  a 
certain  sum  of  money  to  a  species  of  lot- 
tery ticket,  are  within  the  condemnation 
of  statutes  against  lotteries,  and  subject  to 
state  laws  on  the  subject.  Ballock  v.  State, 
73  Md.  1,  20  Atl.  180,  8:  671 

17.  A  sale  of  lots  to  be  drawn  by  the 
purchasers,  and  the  advantages  of  location, 
character,  size,  or  condition  as  between  lota 
of  the  same  class  to  be  determined  wholly 
by  lot,  while  one  prize  lot  is  to  be  given 
to  some  one  of  the  purchasers  as  the  re- 
sult of  chance,  is  contrary  to  public  policy 
and  void.  Lvnch  v.  Rosenthal,  144  Ind.  86, 
42   N.   E.   1103,  31:  835 

18.  A  merchant  who  gives  to  a  designated 
class  of  customers  an  opportunity  to  secure 
l)y  lot  or  chance,  any  article  of  value  ad- 
ditional to  that  for  which  such  customers 
have    paid,    violates    the    provisions    of    Ga. 
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Pen.  Coile,  §  407,  which  declares  that  no 
.person  "shall  keep,  maintain,  employ,  or 
carry  on  any  lottery  in  this  state,  or  other 
scheme  or  device  for  the  hazarding  of  any 
money  or  valuable  thing."  Mever  v.  State, 
112  Ga.  20,  37  S.  E.  96,  51:  496 

19.  A  sale  of  packages  of  coffee,  on  each 
of  which  is  a  slip  of  paper  to  be  torn  off, 
having  on  the  under  side  the  name  of  some 
article  of  crockery  that  the  buyer  of  the 
package  is  entitled  to,  is  a  violation  of  Md. 
Code  Gen.  Pub.  Laws,  art.  27,  §  185,  pro- 
hibiting gift  enterprises.  Long  v.  State, 
73  Md.  527,  21  Atl.  683,  12:  89 

20.  A  concern  which  sells  trading  stamps 
to  merchants,  to  be  given  to  customers  as 
an  inducement  to  secure  their  trade,  and 
whicli  redeems  the  stamps  with  articles  kept 
in  stock  for  that  purpose,  does  not  conduct 
a  gift  enterprise  within  the  meaning  of  a 
statute  authorizing  municipal  corporations 
to  impose  taxes  on  such  enterprises  in  the 
same  manner  as  upon  lotteries.  Winston  v. 
Beeson,  135  N.  C.  271,  47  S.  E.  457,    65:  107 

21.  A  distribution  of  prizes  to  those  who 
shall  make  the  closest  estimate  of  the  num- 
ber of  cigars  on  which  a  tax  is  paid  dur- 
ing a  specified  month  is  made  by  chance, 
within  the  meaning  of  a  statute  defining  a 
lottery  as  a  scheme  for  the  distribution  of 
property  by  chance  to  persons  who  have 
paid,  or  agree  to  pay,  a  valuable  considera- 
tion for  the  chance.  People  ex  rel.  Ellison 
V.   Lavin,   179   N.   Y.    164,   71   N.   E.   753, 

66:  601 

22.  A  test  of  speed  or  endurance  of  horses, 
for  prizes  or  premiums,  is  not  a  lottery 
within  N.  Y.  Pen.  Code,  chap.  8,  forbid- 
ding lotteries  and  defining  a  lottery  as  a 
scheme  for  the  distribution  of  property  by 
chance  among  persons  who  pay  a  valuable 
consideration  for  the  chance.  People  ex  rel. 
Lawrence  v.  Fallon,  152  N.  Y.  12,  46  N.  E. 
296,  37 :  227 

23.  Determining  by  lot  what  portion  of 
a  number  of  people  who  are  entitled  in  any 
event  to  a  given  amount,  but  who  cannot 
all  be  paid  at  one  time,  shall  be  paid  at 
different  times,  is  not  sufficient  to  make  the 
transaction  a  lottery.  Equitable  Loan  & 
Security  Co.  v.  Waring,  117  Ga.  599,  44  8. 
E.   320,  62:  93 

24.  Contracts  of  investment  security,  de- 
bentures, or  certificates,  which,  by  the  de- 
vice of  a  "numeral  apart,"  may  be  called 
in  and  redeemed  at  any  period  before  they 
■would  regularly  accumulate  a  credit  in  the 
reserve  fund  equal  to  the  stipulated  endow- 
ment value,  and  otherwise  giving  unequal 
advantages  to  the  certificate  holders,  con- 
tain the  elements  of  chance  and  prize  con- 
stituting a  lottery,  and  are  \inlawful.  State 
ex  rel.  Sheets  v.  Interstate  Savings  Invest- 
ment Co.  64  Ohio  St.  283,  60  N.  E.  220. 

52:  530 

25.  The  fact  that  the  order  of  calling  for 
redemption  before  maturity  certificates  of 
an  investment  association  is  determined  by 
reference  to  a  table  of  numbers,  which,  in- 
stead of  being  in  numerical  order,  has  an 
arbitrary   arrangement   based   on   multiples 


of  the  figure  3,  thus  making  it  possible  in 
some  cases  for  certificates  to  be  redeemed 
before  others  of  older  date,  does  not  make 
the  scheme  a  lottery,  or  one  in  the  nature 
of  a  lottery.  Equitable  Loan  &  Securitv 
Co.  V.  Waring,  117  Ga.  599,  44  S.  E.  320, 

62:  93 
Elements  removing  objectionable  feature. 

20.  A  gift  enterprise  which  does  not  in- 
volve the  element  of  chance  cannot  be  pro- 
hibited by  the  legislature,  even  though  it 
is  carried  on  by  a  merchant  to  induce  cus- 
tomers to  buy  his  goods.  Long  v.  State, 
74  Md.  565,  22  Atl.  4,  12:  425 

27.  An  agreement  by  one  person  to  take 
all  the  chances  on  a  proposed  scheme  to 
rafHe  off  property,  thereby  eliminating  all 
the  elements  of  chance  and  fixing  a  definite 
price  for  the  property,  is  not  unlawful. 
Thornhill  v.  O'Rear,  108  Ala.  299,  19  So. 
382,  31:792 

28.  The  fact  that  there  are  no  blanks  to 
be  drawn,  but  that  the  holder  of  every  num- 
ber or  ticket  obtains  something  of  value, 
does  not  prevent  a  distribution  of  prizes  by- 
lot  or  chance  from  being  a  lottery.  Ballock 
V.  State,  73  Md.  1,  20  Atl.  180,  8:  671 

29.  The  fact  that  a  scheme  provides  for  a 
return  of  the  entire  investment  with  inter- 
est will  not  prevent  its  being  condemned  as 
a  lottery,  if  the  time  for  such  return  is  de- 
pendent upon  the  revolution  of  a  wheel, 
and  the  inducement  for  investing  is  the 
possibility  of  getting  a  bonus  which  is  to  be 
determined  in  the  same  manner.  Id. 

30.  The  fact  that  one  who  sells  trading 
stamps  to  be  given  to  merchants  and  re- 
deemed by  him  may  profit  by  the  failure  to 
present  some  stamps  for  redemption  does 
not  introduce  such  an  element  of  chance  in- 
to the  transaction  as  to  make  it  a  lottery 
or  gift  enterprise.  Winston  v.  Beeson,  135 
N.  C.  271,  47  S.  E.  457,  65:  167 

31.  The  fact  that  each  member  is  entitled 
to  trade  out  the  amount  he  has  paid  in 
whenever  he  chooses  to  withdraw  from  the 
club  does  not  prevent  a  suit  club,  which  is  a 
scheme  by  which  a  certain  number  of  per- 
sons pay  a  small  sum  per  week,  and  choose 
by  lot  each  week  one  of  the  number  who 
shall  receive  a  suit  of  clothes  worth  much 
more  than  such  weekly  payment,  upon  re- 
ceipt of  which  he  ceases  to  be  a  member  of 
the  club,  from  being  a  lottery.  People  v. 
McPhee,  139  Mich.  687,  103  N.  W.  174. 

69:  505 


III.  Editorial  Notes. 

Schemes  defined.  3:403;*  7:599;*  8:671;* 

10:  60.* 
Gift  enterprise.     7:600;*  12:  89.* 
Authorization    and    regulation    of    lotteries 

by  statute.     7:  601.* 
Constitutional  and  statutory  prohibition  of. 

7:  601.* 
Suppression  of;    forms  of  offense.     3:  403.* 
Sale  of   lotterv  tickets   as   an   offense.     7: 

603.* 
Indictment  for  maintaining.     3:  403.* 
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LOUNGER-MAIL. 


Information  for  selling  or  offering  to  sell 
lottery  tickets.    3:  403.* 

Instigation  to  sale  of  lottery  ticket.  25: 
345. 

Mailing  circulars  concerning.  3:  403;*  7: 
599.* 

Publishing  lottery  scheme.    3:  404;*  7:  590.* 

Evidence  to  sustain  information  with  re- 
spect to  sale  of  lottery 
tickets.     3:404.* 

Conflict  of  laws  as  to  lottery  contracts. 
64:  169. 

Recovery  for  goods  sold  to  aid.     15:  836. 


LOUNGER. 

In  Street,  Who  is,  see  Negligence,  228. 


LOW  BRIDGE. 


Injury  to  Railroad  Employee  by,  see  Master 
and  Servant,  91-95,  154-156,  306. 

Assumption  of  Risk  as  to,  see  Master  and 
Servant,  329. 

Contributory  Negligence  as  to,  see  Master 
and  Servant,  417,  418. 


LOWEST  BIDDER. 

Letting  Public  Contract  to,   see   Contracts, 
VII.  b. 


LOW- WATER  MARK. 

As   Boundary,   see  Boundaries,   51-59. 
Title  to  Land  above,  see  Waters,  L  c,  4,  h. 


LUMBER. 

Liability  of  County  for,  see  Counties  40,  41. 
See  also  Logs  and  Logging;  Timber. 


LUNATICS. 
See  Incompetent  Persons. 


LYNCHING. 


Penalty  for,  see  Constitutional  Law,  259a, 

658;  Jury,  44. 
Liability  for  False  Imprisonment,  see  False 
Compelling  Counties  to  Pay  Damages  for, 

see  Eminent  Domain,  228. 
Allegations  as  to,  see  Pleading,  521. 


M 


MACHINERY. 

As    Fixtures,    see    Fixtures,    16-20.    45,   49- 

56. 
Injury    to    Employee    by,    see    Master    and 

Servant,  II.  a,  4,  6. 
Assumption  of  Risk  as  to,  see  Master  and 

Servant,  285-293. 


MACHINE    SHOP. 

As  Nuisance,  see  Nuisances,  4. 


MAGAZINE. 


Publication   Defpatinc   Right   to   Copyright, 
see  Copyright,  16,  18. 


MAGISTRATE. 


Lialiility   f<^ii-  Fal-f>  Tmpri«oiinir'iit.  see  Fal^e 

I  iiipri-iiiinif'iit .     29   .32. 
C  crtilii-aK-    fif    Lris.i    bv.    see   Insurance.    020. 


Right  to  Jury  Trial  on  Prosecution  Before, 

see  Jury,  30. 
See  also  Justice  of  the  Peace. 

Editorial  Notes. 

Use   before   grand   jury   of    minutes    taken 
by  magistrate.     28:  320. 


MAGNETIC    HEALER. 

Requirement  of  License  as  Violation  of  Con- 
stitutional Rights,  see  Constitutional 
Law,  507,  508. 

Burden  of  Proof  as  to,  see  Evidence,  760. 

Expert  Evidence  as  to  Propriety  of  Treat- 
ment, see  Evidence,  1285. 

Evidence  of  Malpractice  by,  see  Evidence, 
2235. 


MAIL. 

Xoticp  of  Protest  bv.  see  Bills  and  Notes, 

l.-)2. 
Xotire  hv.  of  Arrival  of  Goods  Shipped,  see 

(  arner>.  802. 
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Contract  by,  see  Conflict  of  Laws,  32,  71; 
Insurance,  59,  60,  222. 

Locality  of  Crime  by  Mailing  Forged  In- 
struments, see  Courts,  44,  45. 

Burden  of  Proving  Fraud  in  L^se  of,  see  Evi- 
dence, 219,  233. 

Presumption  as  to  Course  of  Mails,  see 
Evidence,  636-638. 

Proof  of  Notice  by,  see  Evidence,  835,  2348, 
2349. 

Evidence  of  Mailing  Papers,  see  Evidence, 
1912. 

Proof  of  Unlavfful  Use  of  Mails,  see  Evi- 
dence, 2390. 

Right  of  Addressee  to  Receive,  after  Sale 
of  Goodwill,  see  Goodwill,  25. 

Mailing  Papers  as  a  Delivery,  see  Insur- 
ance, 222. 

Mailing  Proofs  of  Loss,  see  Insurance,  913. 

Cancelation  of  Policy  by  Mailing  Letter  to 
Company,  see  Insurance,  262. 

Question  for  Jury  as  to  Mailing  of  Notice, 
see  Trial,  521. 

Service  by,  see  Constitutional  Law,  863, 
864;  Contracts,  706;  Service,  3-5;  Writ 
and  Process,  19. 

In  General,  see  Postoffice. 


MAIL  AGENT. 


As  Passengers,  see  Carriers,  43-46. 

Carrier's  Liability  for  Injury  by,  see  Car- 
riers,   139. 

Negligence    in    Riding    in    Mail    Car    while 
Off  Duty,  see  Carriers,  318. 

Throwing    Mail    Bags    from    Car,    see    Car- 
riers,  538-540. 

Proximate  Cause  of  Injury  to,  see  Proxi- 
mate Cause,  120. 

Liability  for  Negligence  of,  see  Railroads, 
87,  88. 

Editorial   Notes. 

As  passenger.     2:  166;*  19:  339. 

Liability  of  railroad  company   for  injuries 

received  by  postal  clerk  on 

train.     19:  339. 


MAIL  BAGS. 


Liability  for  Accidents  to  Passengers  from, 
see  Carriers,  538-540. 


MAIL    CARRIER. 


Assignment    of    Unearned    Salary    of,    see 

Assignment,   23. 
Embezzlement  by,  see  Embezzlement,  9. 


MAIL  CLERK. 


Proximate  Cause   of   Injury   to,   see   Proxi- 
mate Cause,  120. 


MAIL  CRANE. 

Liability  for  Fright  of  Horsea  by,  see  High- 
ways, 338. 


MAILING    PAPERS. 
See  Mail;  Postoffice. 


MAIL  TRAIN. 


Carrier's  Duty  as  to  Access  to,  see  Carriers, 

544. 
Requiring  Mail   Trains  to  Stop  at   County 

Seat,  see  Carriers,  1146-1148. 


MAINTENANCE. 


Agreement    for    Separate    Maintenance    of 
Wife,  see  Divorce  and  Separation,  VIII. 
See  also  Champerty  and  Maintenance. 


MAJORITY. 

Time  of  Coming  of  Age,  see  Infanta,  2-4; 

Time,    11,    and    also    infra.    Editorial 

Notes. 
Necessary  to  Passage  of  Appropriation  Act, 

see  Appropriations,  15-20. 
Necessary    for   Adoption    of   Constitutional 

Amendment,    see    Constitutional    Law, 

16-20. 
Necessity  of,  to  Creation  of  City  Debt,  see 

Municipal  Corporations,  326,  329,  331. 
Of  Members  of  Board  Acting  Individually, 

see  Boards,   1-4. 
Of  Committee  Appointed  by  Corporation,  see 

Corporations,   248. 
Of  Directors,  see  Corporations,  246,  247,  266. 
At  Stockholders'  Meeting,  see  Corporations, 

654,  655. 
On  Question  of  Changing  County  Boundary, 

see  Counties,  9. 
On  Election,  see  Elections,  245-254. 
For   Passage    of    Ordinance,    see    Municipal 

Corporations,  97. 
Repeal  of  Ordinance  by,  see  Municipal  Cor- 
porations, 85. 
Of  Parliamentary  Body,  see  Parliamentary 

Law,    19-26. 
On  Church  Election,  see  Religious  Societies, 

7-10. 
Power    of,    in   Religious    Societies,    see    Re- 
ligious Societies,  III.  c. 
On  Passage  of  Statute,  see  Statutes,  19. 
Verdict   by,   see   Statutes,   96. 
Right  to  Act,  see  Parliamentary  Law,  5. 

Editorial  Notes. 

On  what  dav  a  person  becomes  of  age.    IS': 

542. 
What  is  a  majority  vote.     6:  308. 
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MALICE— MALICIOUS  PROSECUTION,  I. 


MALICE. 

As  Affecting  Right  of  Action,  see  Boycott,  1. 

Effect   of,  on  Legality   of  Action,   see  Wa- 
ters, 271,  438,  443. 

In  Erection  of  Building,  see  Buildings,  45. 

In  Erection  of  Fences,  see  Fences,  III.;  IV. 
§  2. 

In    Procuring    Discharge    of    Servant,    see 
Case,  37-41. 

In  Conspiring  to  Injure  Another's  Business, 
see  Conspiracy,  I.  c. 

Presumption    and    Burden    of    Proving,    see 
Evidence,  II.  e,  6. 

Evidence  as  to,  see  Evidence,  XI.  e. 

As   Element   of  Homicide,  see   Homicide,  4, 
5,  10,  22. 

As  Element  of  Tort,  see  Torts,  1. 

Necessity   of  Proving,   in  Action   for  Libel, 
see  Libel  and  Slander,  170, 

Absence  of,  as  Defense,  see  Libel  and  Slan- 
der, 184. 

In  Action  or  Prosecution,  Civil  Liability  for, 
see  Malicious  Prosecution,  II. 

Malicious   Act   as   Nuisance,   see  Nuisances, 
7. 

Editorial  Notes. 

§  I.  Generally. 

Defined.    2:130;*   10:621;*   11:546.* 

As  an   element   of   a  cause  of  action.     11: 

546.* 
As   an   element   of   actual   libel   or   slander. 

2:  129;*  6:  363.* 
As   an    element    of   an   action    for   malicious 
prosecution.     4:   257:*   13: 
464.* 
In   inducing  breach   of  contract.     21 :  233. 
Rule  of  proximate  cause  in  case  of  malicious 

torts.     45:  87. 
As    affecting    liabilitj-    for    blacklisting    em- 
ployees.    63:  293. 
Lialiilitv    for    the    malicious    erection    of    a 

fence.     40:  177. 
lixpress   malice  as  affecting  homicide  in  re- 
sisting arrest.     66:  353. 
Evidence  of  other  crimes  to  show.     62:  277. 
Inference  and  presumption  of.  from  evil  in- 
tent.   2:130.* 
As    affecting    personal    liability    of    judicial 

officer.     14:  145. 
As    afFecting    liability    for   cutting   off    sub- 
terranean  waters.     19:  94. 
§  2.  Effect  of  bad  motive  to  make  action- 
able what  would  otherwise  not  be. 
General  principles  involved.     02:  674. 
In  general.    62:  674. 

Acts  in  exercise  of  rights  without  inter- 
ference   with    legal    rights 
of  other>.     62:  675. 
Acts   in   exercise  of  rights  accompanied 
by  interference  with   'eual 
rights  of  otliers.     02:  077. 
Acts   not   in    exercise   of   rights   and    in- 
fringing  rights    of   others. 
til':  07^. 
Injury    to    pnipcrt  \  .       02:  078. 

Ciiu-inii  ])rcafli  of  Cdiitract.  62:37<S. 
(tli-ti-uctioii-  t<i  liiilit  and  air.  02:083. 
Wati  t>.     iVl:  ilsT. 

-Vatiiral  water  c(iin->c,-,     02:  087. 
I'erf-nlatiiiL'    waliT^.      0_':68S. 
Wi-rc!!;iiio(in-.'    6-2:  H!i;-i. 


Injury  to  business  or  occupation.     62:  694. 
Causing  injury  to  trade.     62:  694. 
Causing  loss  of  employment  or  service. 

62:  714. 
Causing   loss    of   employee   or   servant. 
62:  719. 
Injury  to  person  or  feelings.     62:  719. 
Judge  acting  without,  or  in  excess  of,  juris- 
diction.    62:  721. 
Abuse   of  process.     62:  721. 
General  and  unclassified  cases.     62:  724. 


MALICIOUS  ARREST. 
Liability  for,  see  False  Imprisonment. 


MALICIOUS  ATTACHMENT. 

Exemplary  Damages  for,  see  Damages,  47. 

♦-»-♦ 

MALICIOUS    INJURY. 

Indictment   for  Conspiracy  to  Commit,  see 
Indictment,  etc.,  100. 


MALICIOUS   MISCHIEF. 
In  Killing  Dog,  see  Animals,  14. 


MALICIOUS   PROSECUTION. 

I.  In  General. 
II.  Want   of   Probable   Cause;    Malice. 

a.  In  Criminal  Prosecution. 

b.  Of  Civil  Action. 

HI.  Termination   of  Prosecution. 
IV.  Editorial  Notes. 

Measure  of  Damage  for,  see  Damages,  III.  g. 

Sufficiency  of  Proof,  see  Evidence,  2198. 

As  to  False  Imprisonment,  see  False  Im- 
prisonment. 

Effect  of  Order  of  Commitment  to  Asylum, 
see  Incompetent  Persons,  8. 

Retaining  Action  for,  as  One  for  Libel,  see 
Libel  and  Slander,  167. 

Joinder  of  Parties  Defendant,  see  Parties, 
198. 

Liability  of  Partnership  for,  see  Partner- 
ship,  46,   47. 

Allegations  as  to,  see  Pleading,  238.  409- 
411. 

Civil  Liability  for  Making  Illegal  Search, 
see  Search  and  Seizure,  9,  10. 

Direction  of  Verdict  in  Trial  for,  see  Trial, 
553. 

Snllioiencv  of  Verdict,  see  Trial,  902. 


I.  In  General. 

1.  An     action      for      malicious     prosecution 

will   not   lie   in    favor  of  one   against   whom 
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an  accusation  has  been  preferred  before  a 
magistrate  charging  a  criminal  ottense,  if 
he  was  not  apprehended  and  no  process  for 
his  arrest  was  issued.  Cooper  v.  Armour, 
42  Fed.  215,  8:  47 

2.  A  complaint  on  which  a  warrant  of  ar- 
rest is  procured  cannot  be  the  basis  of 
an  action  for  malicious  prosecution,  if  the 
facts  charged  in  the  complaint  furnish  no 
ground  for  the  issuance  of  the  warrant. 
Krause  v.  Spiegel,  94  Cal.  370,  29  Pac.  707, 

15:  707 

3.  A  prosecution  is  "carried  on"  within 
the  meaning  of  a  statute  giving  a  right  of 
action  for  malicious  prosecution,  where,  uii 
der  authority  of  a  search  warrant,  the 
premises  of  a  person  are  searched  and  goods 
not  described  therein  seized  and  such  per- 
son arrested  and  carried  before  a  justice  on 
a  charge  of  larceny,  but,  after  the  hearing 
has  been  continued  from  day  to  day  and 
the  accused,  in  order  to  obtain  his  liberty, 
obliged  to  give  a  bond  for  his  appearance  be- 
fore the  magistrate,  the  prosecutors  fail  to 
produce    any    evidence,    and    ask    that    the 

f  prosecution  be  dismissed.  Page  v.  Citizens' 
Bkg.  Co.  Ill  Ga.  73,  36  S.  E.  418,  51:  403 
Advice  of  counsel. 

Question  for  Jury  as  to,  see  Trial,  503. 
See  also  infra,  25. 

4.  Advice  of  the  public  prosecutor  that 
a  statutory'  offense  has  been  committed, 
based  upon  a  fair  and  full  disclosure  of  the 
facts,  will  protect  the  prosecuting  witness 
frciLi  an  action  for  malicious  prosecution, 
although  it  is  based  upon  an  erroneous 
construction  of  the  statute.  Cooper  v. 
Flemming  (Tenn.)  84  S.  W.  801,  68:  849 
Of  civil  action. 

5.  The  wilful  use  of  judicial  process  for  a 
purpose  not  justified  by  law  is  an  abuse  for 
which  an  action  will  lie.  Antcliff  v.  .June, 
81   Mich.  477,  45  N.  W.   1019,  10:  G21 

6.  Merely  signing  the  usual  undertaking 
required  in  arrest  and  bail,  at  the  request  of 
plaintiff  in  the  action,  does  not  make  one 
liable  for  malicious  prosecution,  although 
the  plaintiff  may  be  liable  for  abuse  of 
civil  process.  Sneeden  v.  Harriss.  109  N. 
C.  349,  13  S.  E.  920,  14:  389 

7.  No  action  lies  for  malicious  prosecu- 
tion of  a  civil  action  in  which  there  is  no 
arrest  or  attachment  of  property,  and  no 
special  injury  inflicted  which  would  not 
necessarily  result  from  the  prosecution  of 
any  similar  suit.  Abbott  v.  Thorne,  34 
Wash.  692,  76  Pac.  302,  65:  826 

8.  Under  How.  (Mich.)  Stat.  §  7317,  which 
permits  the  process  in  actions  to  recover 
for  labor  performed  to  be  served  in  any 
county  adjoining  the  one  in  which  the  ac- 
tion is  commenced,  and  provides  that  such 
service  shall  be  made  by  a  sheriff  or  con- 
stable of  the  county  where  his  service  is 
to  be  made,  the  process  must  be  issued  di- 
rectly to  an  oflicer  of  tlie  oiiunty  where  the 
service  is  to  be  made;  process  issued  to  of- 
ficers of  the  county  whore  the  suit  is 
bron;:lit  fanisnt  under  that  act  be  served 
bv  iiiricoi-  iif  otluT  cDuntifs.  Antcliff  v. 
June.  SI    Mirh.  477.  45  X.  W,  1019.       10:  621 


9.  An  action  before  a  court  without  juris- 
diction of  the  subject-matter  is  not  the 
basis  of  an  action  for  malicious  prosecu- 
tion. Vinson  v.  Flynn,  64  Ark.  453,  43  S.  W. 
146,  39:  415 

10.  The  fact  that  a  court  in  which  an  ac- 
tion is  instituted  has  no  jurisdiction  of  the 
defendant  cannot  be  used  as  a  bar  against 
defendant's  remedy  for  the  injury  inflicted 
upon  him  by  such  action  if  it  is  maliciously 
prosecuted,  where  judgment  is  taken  against 
him  by  default  and  an  execution  taken 
out  which  he  satisfies  in  ignorance  of  the 
want  of  such  jurisdiction.  Antcliff  v.  June, 
81  Mich.  477,  45  N.  W.   1019,  10:  621 

11.  Obtaining  a  judgment  by  fraud  and 
perjury  where  there  has  never  been  any 
valid  claim  in  favor  of  the  plaintiff  against 
defendant,  and  taking  out  execution  there- 
on, when  the  parties  know  the  judgment 
to  be  false  and  fraudulent,  and  extorting 
money  under  such  execution,  is  an  abuse  of 
judicial  process.  Id. 

12.  It  is  immaterial  in  an  action  to  re- 
cover damages  for  injuries  alleged  to  have 
been  inflicted  by  the  malicious  use  of  ju- 
dicial proceedings,  that  such  proceedings  are 
not  shown  to  have  resulted  in  favor  of  the 
person  complaining  thereof,  if  his  declara- 
tion sets  out  a  conspiracy  to  defraud  him 
and  that  he  was  defrauded  of  the  monej' 
paid  under  the  judgment,  which  is  shown  to 
have   been    void.  Id. 

13.  The  court  will  not,  in  an  action  for 
malicious  prosecution,  look  behind  the  final 
judgment  in  the  original  suit,  and  ascer- 
tain whether  or  not,  upon  the  contentions 
made  by  the  bill  as  a  whole  tho  defendant, 
against  whom  the  judgment  was  entered, 
was  in  fact  the  successful  party.  Swepson 
V.    Davis.    109    Tenn.    99.    70    S.    W.    65, 

59:  501 

14.  An  action  to  wind  up  a  partnership 
on  the  ground  of  misconduct  of  the  de- 
fendant partner,  and  the  deprivation  of 
such  defendant's  right  to  the  possession  and 
enjoyment  of  the  partnership  property, 
will  sustain  an  action  for  malicious  prose- 
cution because  of  the  injury  to  the  good 
name  and  fame  of  the  defendant,  and,  more- 
over, because  it  interferes  with  his  prop- 
erty to  all  intents  and  purposes  the  same 
as  an  attachment  thereof  would,  and  in 
such  a  way  that  damages  other  than  those 
incident  to  an  ordinary  civil  action  ma- 
liciouslv  prosecuted  are  presumed.  Luby  v. 
Bennett.    Ill    Wis.    613,    87    N.    W.    804. 

56:  261 

15.  A  suit  for  partnership  accounting, 
which  results  in  a  judgment  in  plaintiff's 
favor  for  a  small  balance,  will  not  sustain 
a  simple  action  for  malicious  prosecution, 
in  which  there  is  no  allegation  of  success- 
ful refutation  of  false  and  malicious  allega- 
tions made  for  the  purpose  of  securing  an 
enhanced  judgment  against  defendant,  al- 
thougli  complainant  alleged  mismanage- 
ment of  the  business  and  misappropriation 
of  funds,  which  allegations  were  not  sus- 
tained, and  did  not  become  the  basis  of  any 
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decree.  Swepson  v.  Davis,  109  Tenn.  99,  70 
S.   W.   65,  59:  501 

16.  Matters  which  were  not  passed  on 
in  the  original  suit  cannot  be  considered  by 
the  court  upon  the  trial  of  an  action  for 
malicious  prosecution,  and  the  effect  which 
they  might  have  had  in  the  decision  of 
the  original  suit,  if  considered,  determined. 

Id. 


II.   Want   of   Probabls   Cause;    Malice. 

a.   In   Criminal  Prosecution. 

Evidence  of,  see  Evidence,  1522,  1800. 

For  Editorial  Notes,  see  infra,  IV.  §§  1,  2. 

17.  Want  of  probable  cause  is  not  a  nec- 
essary element  in  a  cause  of  action  for  ma- 
licious abuse  of  process.  Jackson  v.  Ameri- 
can Teleph.  &  Teleg.  Co.  139  N.  C.  347,  51 
N.  E.  1015,  70:  738 

18.  Acquittal  of  a  criminal  charge  is  not 
evidence  of  want  of  probable  cause,  in  an 
action  by  accused  against  the  prosecuting 
witness  to  recover  damages  for  malicious 
prosecution.  Bekkeland  v.  Lyons,  96  Tex. 
255.  72   S.  W.  56,  64:  474 

19.  The  finding  of  an  examining  magis- 
trate tliat  an  offense  has  been  committed, 
and  that  there  "is  probable  cause  to  be- 
lieve the  defendant  guilty  thereof,"  is  only 
prima  facie  evidence  of  probable  cause,  in 
an  action  for  malicious  prosecution  brought 
by  such  defendant  against  the  prosecuting 
witness.  Ross  v.  Hixon,  46  Kan.  550,  26 
Pac.  760,  12:  760 

b.  Of  Civil  Action. 

Want  of  probable  cause. 

Instructions  as  to,  see  Trial,  804. 

For  Editorial  Notes,  see  infra,  IV.  §  1. 

20.  A  want  of  probable  cause  is  neces- 
sary to  a  cause  of  action  for  malicious  prose- 
cution. Vinson  v.  Flvnn,  64  Ark.  453,  43  S. 
W.   146,  "  39:  415 

21.  The  malicious  prosecution  of  a  civil 
suit  without  probable  cause  is  actionablo, 
although  defendant  is  not  arrested  or  his 
property  attached.  Smith  v.  Burrus.  106 
Mo.  94,"^  16  S.  W.  881,  13:  59 

22.  Both  malice  and  want  of  probable 
cause  must  concur  to  support  an  action  for 
malicious  prosecution  of  a  civil  as  well  as 
a  criminal  action.  LeClear  v.  Perkins,  103 
Mich.  131,  61  N.  W.  357,  26:  627 

23.  The  prosecution,  maliciously  and  with- 
out probable  cause,  of  a  civil  action  in  which 
there  luis  been  no  restraint  of  the  person  or 
seizure  of  property,  will  sustain  an  action 
for  damaoes.  ^IcCormick  Harvesting  Mach. 
Co.  V.  Willan.  63  Neb.  391,  88  N,  W.  497, 

.')6:  338 

24.  An  action  may  be  maintained  for  ma- 
lici'Misly  and  without  prohal)lo  cause  insti- 
tiitiiiL:'  and  prosccntinu  an  aciion  in  forci- 
b!i'  entry  and  detainpr.  Pofx'  v.  Pollock,  40 
ithio  St.'  367.  21    \'.  K.  ;!.1(;,  4:  2.').-) 

■_'•').  Advice  of  coiinsc!  iiia\  i-oii.-t  it  lit  c  |ii'ol)- 
uli'f   (Mii-c   and   <\in\\    wall!    (It'   maliec    in    the 


prosecution  of  a  civil  case,  the  same  as  in 
a    criminal    prosecution.     LeClear    v.    Per- 
kins, 103  Mich.  131,  61  N.  W.  357,      26:  627 
Malice. 
Presumption  of,  from  Dismissal  of  Suit,  see 

Evidence,  357. 
Evidence  of,  see  Evidence,  1801. 
See  also  supra,  22-25. 
For  Editorial  Notes,  see  infra,  IV.  §  1. 

26.  Maliciously  entering  judgment  upon 
a  judgment  note  against  a  solvent  maker  at 
10  o'clock  at  night  and  immediately  issu- 
ing execution  thereon,  breaking  into  his 
store,  and  levying  upon  his  stock  of  goods 
with  the  purpose  to  injure  and  destroy  his 
business  credit  and  reputation,  does  not 
make  the  creditor  liable  for  malicious  prose- 
cution or  abuse  of  process.  Doctor  v.  Riedel, 
96  Wis.  158,  71  N.  W.  119,  37:580 

27.  To  entitle  one  to  damages  for  the 
malicious  prosecution  of  a  civil  suit,  it  is 
not  necessary  that  his  person  shall  have 
been  molested  or  his  property  seized;  it  is 
sufficient  if  the  suit  was  malicious,  and 
that  the  person  seeking  redress  was  injured 
or  damaged  thereby.  Antcliflf  v.  June,  81 
Mich.  477,  45  N.  W.  1019,  10:  621 

28.  The  taking  and  collecting  a  judgment 
for  $300  upon  a  claim  for  $50,  simply  be- 
cause an  attorney  says  the  judgment  may 
as  well  be  for  $309  as  for  $50,  shows  mal- 
ice. Id. 

29.  The  mayor  of  a  city  is  not  liable 
for  malicious  prosecution  in  attempting  to 
enforce  an  unconstitutional  ordinance  which 
has  not  yet  been  judicially  declared  invalid, 
although  opinion  as  to  its  validity  is  di- 
vided, if  he  acts  in  good  faith,  in  the  dis- 
charge of  his  duty  as  he  understands  it,  and 
in  the  absence  of  any  malice,  oppression,  or 
wanton  disregard  of  the  rights  of  the  per- 
son prosecuted.  Guild  v.  Goodwin,  94  Tenn. 
486,  29  S.  W.  721,  27:  660 


III.  Termination   of  Prosecution. 

Allegations  as  to,  see  Pleading,  409,  410. 

30.  A  termination  of  a  prosecution  for  ob- 
taining money  by  false  pretenses  in  favor 
of  defendant,  which  will  support  an  action 
for  malicious  prosecution,  is  not  effected  by 
his  discharge,  secured  by  an  agreement  by 
which  defendant,  who  insists  on  a  postpone- 
ment, which  is  objected  to  by  plaintiff, 
agrees  to  pay  the  amount  found  due  by  his 
accounts  and  half  the  costs.  Craig  v.  Ginn, 
3  Penn.   (Del.)   117,  48  Atl.  192,  53:  715 

31.  A  prosecution  is  "ended"  within  the 
meaning  of  Ga.  Civ.  Code,  §  3850,  providing 
that  a  right  of  action  for  malicious  prose- 
cution occurs  only  after  the  prosecution 
is  ended,  when  the  prosecutors  announce 
that  they  have  no  evidence  to  offer,  and 
procure  an  order  dismissing  the  warrant 
and  discharging  the  accused  from  custody, 
and  no  further  action  is  ever  taken  there- 
on. Page  v.  Citizens'  Bkg.  Co.  Ill  Ga.  73, 
:i<i   S.  K.   418.  51:  463 
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Civil  action. 

32.  A  right  of  action  for  malicious  prose- 
cution will  not  accrue  to  a  person  till  the 
wrongful  action  against  him  shall  have 
proceeded  to  a  final  determination  in  his 
favor.  Lubv  v.  Bennett,  111  Wis.  613,  87 
N.  W.  804,  56:  261 

33.  The  rule  that  a  malicious  prosecu- 
tion must  have  terminated  before  a  suit  for 
damages  can  be  based  thereon  does  not  ap- 
ply to  a  just  cause  of  action,  in  respect  to 
\*hich  the  only  grievance  is  that  an  exces- 
sive attachment  of  goods  was  made,  not 
to  secure  the  debt,  but  to  injure  the  de- 
fendant. Zinn  V.  Rice,  154  Mass.  1,  27  N. 
E.    772,  12:  288 

34.  It  is  not  essential  to  the  mainte- 
nance of  an  action  for  damages  for  a  mali- 
cious prosecution,  that  all  the  proceedings 
in  such  prosecution,  proper  to  be  had  there- 
in, took  place  before  such  action  was  com- 
menced; it  is  sufficient  if,  before  the  com- 
mencement of  such  action,  the  issues  ma- 
terial to  t.he  bona  fides  of  the  alleged  ma- 
licious prosecution  were  decided  and  closed 
in  favor  of  the  defendant  therein  by  a  final 
judgment.  Luby  v.  Bennett,  111  Wis.  613, 
87  N.  W.  804,  56:  261 

35.  A  judgment  in  an  action  which  is 
subject  to  appeal  to  a  higher  tribunal  than 
the  one  in  which  it  was  rendered  is  never- 
theless final  for  the  purpose  of  an  action  to 
recover  damages  for  the  malicious  prosecu- 
tion thereof.  Id. 

36.  An  action  for  malicious  abuse  of  civil 
process  in  order  to  compel  a  party  to  do  a 
collateral  thing  or  to  accomplish  an  ulterior 
pui-pose  may  be  maintained  without  alleg- 
ing that  the  process  improperly  employed 
is  at  an  end.  Sneeden  v.  Harriss,  109  N.  C. 
349,  13  S.  E.  920,  14:  389 


IV.    Editorial   Notes. 

§  I,  Generally. 

Cause  of  action  for.     13:  59,*  463.» 

Nature  of  action.     4:  255.* 

Requisites  of  action  for.     13:  463.* 

Malice  as  an  element.     4:  257;*  13:  464.* 

Want  of  probable  cause  as  an  element.  4: 
258.* 

Necessity  of  termination  of  criminal  prose- 
cution.   4:  260.* 

Defense  of  reasonable  and  probable  cause. 
12:  760.* 

Whether  executor  or  administrator  to  be 
sued  in  personal  or  repre- 
sentative capacity.  51: 
266. 

Liability  of  corporations  for  malicious 
prosecution.     14:  79. 

Liability  of  master  for  malicious  prosecu- 
tion by   servant.      14:  791. 

By  civil  actions,  elements  of.  10:  621;*  13: 
59.* 

Inadequacy  of  damages  as  ground  for  set- 
ting aside  verdict.    47:  43. 

Measure  of  damages  for.    4:  257.* 
L.R.A.  Dig.— 126. 


§  2.  Acquittal  or  discharge  as  evidence  of 
want  of  probable  cause. 

Acquittal  and  discharge.     64:  475. 
Generall}'.    64:  475. 
On  appeal,  64:  480. 
Discharge     by     an     examining     magistrate. 
64:  481. 
As    prima    facie   evidence    of   want    of 

probable  cause.    64:  481. 
Qualification  of  rule.    64:  483. 
Discharge  held  "persuasive  evidence"  of 
want    of    probable    cause. 
64:  483. 
Soundness  of  rule  questioned.     64:  484. 
Cases  refusing  to  adopt  rule.    64:  484. 
Conclusiveness     of    presumption.      64: 
486. 
Where   there   was   a   want   of  jurisdiction. 

64:  486. 
Failure  to  prosecute.     64:  486. 
Failure  to   indict.     64:  488. 
Finding    in    criminal    proceeding    that    the 
prosecution  was  malicious 
and       without       probable 
cause.    64:  489. 


MALPRACTICE. 


Improper   Arguments   of   Counsel   on   Trial 

for,  see  Appeal  and  Error,  1105. 
Liability  of  Charitable  Institution   for,  see 

Charities,  139-141. 
Hypothetical    Question    in    Action    for,    see 

Evidence,  1247. 
Judgment  for  Services,  as  Bar  to  Action  for, 

see  Estoppel,  71;  Judgment,  100,  223. 
Limitation  of  Action  for,  see  Limitation  of 

Actions,   201. 
Liability  for,  see  Physicians  and  Surgeons, 

II. 
Counterclaim    for    Services    in    Action    for, 

see  Set-Off  and  Counterclaim,  10. 
Instructions  as  to  Damages  from,  see  Trial, 

776. 


MANACLES. 

On  Prisoner,  see  Criminal  Law,  104-106. 
Editorial   Notes. 

Right  of  prisoner  to  be  free  from,  at  trial, 
39:  821. 


MANAGING  AGENT. 

Service  of  Process  on,  see  Writ  and  Process, 
37-40. 


MANDAMUS. 


I.  When  may  Issue. 

a.  In    General. 

b.  To  Court  or  Judge. 

c.  To   State    or    Federal   Officers. 
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I. — continued. 

d.  To    County,    Town,    or   Municipal 

Officers. 

1.  Generally. 

2.  Audit;    Payment;    Taxes. 

e.  To  Corporations. 

f.  Concerning    Elections;    To    Deter- 

mine Title  to  Office. 

g.  To    School   Officers, 
h.  To  Excise  Officers. 

II.  Procedure;  Hearing;  Determination. 

a.  In  General;  Prerequisites. 

b.  Parties. 

J  c.  Pleading;  Writ  and  Return, 
d.  Hearing    and   Determination;    De- 
fenses. 
III.  Editorial  Notes. 

Review  of.  on  Appeal,  see  Appeal  and  Er- 
ror, 459,  522a,  608. 

Waiver  of  Objection  to  Jurisdiction,  see  Ap- 
peal and  Error,  670. 

To  Review  Quashing  of  Appeal  from  Con- 
viction, see  Certiorari,  27. 

Original  Jurisdiction  of  Appellate  Court, 
see  Courts,  II.  a,  2,  and  also  infra,  III. 
§  8. 


I.  When  may  Issue. 

a.  In  General. 

For  Editorial  Notes,  see  infra,  III.  §§  1,  6. 

1.  A  writ  of  mandamus  will  not  be  de- 
nied in  the  exercise  of  discretion,  where  a 
clear  legal  right  to  it  is  shown.  Illinois  C. 
R.  Co.  V.  People,  143  111.  434,  33  N.  E.  173, 

19:  119 

2.  To  require  the  issuance  of  a  writ  of 
mandamus  to  compel  a  public  officer  to  per- 
form an  alleged  duty,  the  duty  must  be 
imposed  in  terms  by  the  statute,  or  must 
result  therefrom  by  fair  and  reasonable  con- 
struction or  interpretation.  State  ex  rel. 
Brickman  v.  Wilson,  123  Ala.  259,  26  So. 
482,  45:  772 

3.  The  fact  that  the  decision  of  a  merely 
preliminary  question  may  be  of  a  judicial 
nature  will  not  forbid  the  use  of  mandamus. 
Marcum  v.  Ballot  Comrs.  42  W.  Va.  263,  26 
S.  E.  281,  36:  296 

4.  An  applicant  for  the  writ  of  manda- 
mus need  not  show  any  legal  or  special  in- 
terest in  the  result,  but  only  that  he  is  a 
citizen  and  as  such  interested,  in  common 
with  other  citizens,  in  the  execution  of  the 
law,  when  the  object  of  the  action  is  to  en- 
force the  performance  of  a  public  duty  or 
right  in  whicli  the  people  in  general  are  in- 
terested. Wampler  v.  State  ex  rel.  Alex- 
ander, 148  Ind.  557,  47  N.  E.  IOCS.       38:  829 

5.  Mandamus  will  not  lie  to  compel  a 
public  official  to  surrender  or  destroy  a 
record  which  his  official  duty  requires  liim 
to  preserve,  lie  Molincvix.  177  X.  Y.  39.5, 
O.'i  X.  E.  727.  Co:  104 
Ministerial  duty. 

See  also  infra,  ."4.  3C,  37. 
For    Kditorial    Notes,    see    infra.    III.    §§    1, 
■2.  C, 
C.  A    writ    of    maii(laniu=    (iocs   not    lie    to 
coDtrol    or    rovrr-e    tlie    action    of    a    court, 


board,  or  other  inferior  tribunal  or  officer, 
where  such  action  is  one  of  discretion,  judi- 
cial or  quasi-judicial;  but  it  does  lie  where 
such  action  is  merely  ministerial.  Marcura 
V.  Ballot  Comrs.  42  W.  Va.  263,  26  S.  E. 
281,  36:  296 

7.  Mandamus  is  the  proper  proceeding 
when  a  party  has  a  legal  right  to  the  en- 
joyment of  which  the  discharge  of  a  min- 
isterial duty  on  the  part  of  a  public  of- 
ficer who  refuses  to  perform  it  is  neces- 
sary, and  the  party  has  no  other  adequate 
remedy.  State  ex  rel.  Charleston,  C.  &  C^ 
R.  Co.  V.  Whitesides,  30  S.  C.  579,  9  S.  E. 
661,  3:  777 

8.  A  ministerial  duty  on  the  part  of  a 
public  officer,  the  discharge  of  which  may 
be  compelled  by  mandamus,  is  some  duty 
imposed  expressly  by  law,  not  by  contract, 
or  which  arises  necessarily  as  an  incident 
to  the  office,  involving  no  discretion  in  its 
exercise,  but  mandatory  and  imperative.  Id. 

9.  A  ministerial  act  or  duty  which  can 
be  compelled  by  mandamus  is  one  which  is 
to  be  performed  under  a  given  state  of  facts, 
in  a  prescribed  manner,  in  obedience  to  the 
mandate  of  legal  authority,  and  without  re- 
gard to  or  exercise  of  the  judgment  of  the 
one  doing  it  upon  the  propriety  of  the  acts 
being  done.  Marcum  v.  Ballot  Comrs.  42 
W.  Va.  263,  26  S.  E.  281,  36:  296 
Making  or  enforcing  contracts. 

For  Editorial  Notes,  see  infra.  III.  §  1. 

10.  Mandamus  never  lies  to  enforce  the 
performance  of  private  contracts.  Florida, 
C.  &  P.  R.  Co.  V.  State  ex  rel.  Tavares,  31 
Fla.  482,   13   So.   103,  20:  419 

11.  A  court  will  not  by  mandamus  com- 
pel a  press  association  to  enter  into  a  con- 
tract for  the  supplying  of  news  to  a  news- 
paper, since  a  court  cannot  compel  the  mak- 
ing of  a  contract  because  the  element  of 
the  specific  act  to  be  performed  is  lacking, 
and  for  the  further  reason  that  a  contract 
of  this  kind  would  necessarily  involve  and 
require  for  a  long  time  the  exercise  of 
judgment,  continuous  supervision,  special 
experience,  and  business  discretion.  State 
ex  rel.  Star  Pub.  Co.  v.  Associated  Press, 
159  Mo.  410,  60  S.  W.  91,  51:  151 
Existence  of  other  remedy. 

See  also  infra,  22,  50,  56,  83,  85,  100,  101, 

134,  140,  149. 
For  Editorial  Notes,  see  infra,  III.  §  4. 

12.  The  extraordinary  remedy  of  man- 
damus cannot  be  invoked  when  an  ade- 
quate remed.y  is  afforded  by  express  stat- 
ute. Nebraska  Teleph.  Co.  v.  State  ex  rel. 
Yeiser,  55  Neb.  627,  76  N.  W.  171,     45:  113 

13.  Another  specific  remedy  is  not  a  bar, 
under  111.  Rev.  Stat.  chap.  87,  §  9,  to  a  writ 
of  mandamus  which  will  afford  a  proper 
and  sufficient  remedy.  People  ex  rel. 
Brokaw  v.  Bloomington  Twp.  Highway 
Comrs.   130  111.   482,  22  N.  E.  596,        6:  161 

14.  The  existence  of  an  equitable  remedy 
will  not  defeat  a  right  to  a  writ  of  man- 
damus. Baltimore  University  v.  Colton.  98 
Md.  623.  57  Atl,   14,  64:  108 

}').  The  imposition  of  a  penalty  for  fail- 
ure to  serve  in  a  public  office  does  not  pre- 
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elude  proceeuings  to  compel  the  service. 
People  ex  rel.  German  Ins.  Ck).  v.  Williams, 
145  111.  573,  33  N.  E.  849,  24:  492 

b.  To  Court  or  Judge. 

Defenses,  see  infra,  211. 

Original    Jurisdiction    of    Appellate    Court, 

see  Courts,  II.  a,  2. 
See  also  supra,  6. 
For  Editorial  Notes,  see  infra,  III.  §§  2,  6. 

16.  A  writ  of  mandamus  does  not  lie  to 
control  judicial  discretion.     McCrea  v.  Rob-  j 
erts,  89  Md.  238,  43  Atl.  39,  44:  485  ) 

17.  Mandamus  will  lie  to  compel  a  judge  j 
to  set  aside  an  order  denying  a  motion  to  : 
compel   attorneys   to    surrender   books    and  * 
papers    and    copies     made    therefrom,    ob- 
tained under  an  abuse  of  a  writ  of  attach- 
ment, by   its  use   as  a  search   warrant   for 
evidence.      Rosenthal    v.   Muskegon    Circuit 
Judge,  98  Mich.  208,  57  N.  W.  112,        22:  693 
To   compel  exercise  ot  civil  jurisdiction. 

18.  Mandamus  is  the  proper  remedy  to 
compel  a  judge  to  act  in  proceedings,  where 
he  has  improperly  refused  on  the  ground 
of  supposed  disqualification.  Ex  parte 
Alabama  State  Bar  Asso.  96  Ala.  113,  8  So. 
768,  12:  134 

19.  A  judge's  refusal  to  act,  on  the 
ground  that  he  is  disqualified,  is  reviewable 
on  application  for  a  writ  of  mandamus  to 
compel  him  to  act.  State  ex  rel.  Colcord 
V.  Young,  31  Fla.  594,  12  So.  673,        19:  636 

20.  Mandamus  cannot  be  issued  to  compel 
a  court  to  hear  and  determine  a  motion, 
where  the  court  has  already  overruled  the 
motion.  Ex  parte  Hum,  92  Ala.  102,  9 
So.  515,  13:  120 

21.  Inasmuch  as  the  Michigan  law  regu- 
lating practice  in  chancery  courts,  and  pro- 
viding for  the  common-law  jury  trial  and 
verdict  at  the  demand  of  either  party,  is 
inoperative  and  deprives  the  parties  to  an 
equity  suit  of  a  proper  hearing,  mandamus 
is  the  proper  remedy  to  compel  a  judge 
who  has  granted  a  jury  trial  under  such 
act  to  properly  hear  the  case,  so  as  to  be 
able  to  grant  the  specific  relief  asked,  if 
proper.  Brown  v.  Kalamazoo  County  Cir- 
cuit Judge,  75  Mich.  274,  42  N.  W.  827, 

5:  226,230 

22.  Appeal  is  not  an  adequate  remedy 
which  will  bar  a  writ  of  mandamus  to  com- 
pel a  trial  court  to  require  a  statutory  ac- 
count by  an  assignee  for  creditors,  and  per- 
mit creditors  to  examine  the  transactions 
of  the  assignee,  after  it  has  entered  an  or- 
der refusing  to  do  so,  where  the  assigned 
property  consists  of  assets  of  a  bank,  and 
by  lapse  of  time  prompt  action  is  neces- 
sary to  prevent  claims  from  being  barred 
by  the  statute  of  limitations.  State  ex 
rel.  Fourth  Nat.  Bank  v.  Johnson,  103  Wis. 
591.  79  X.  W.  lOSi,  51:  33 
To  compel  exercise  of  criminal  jurisdiction. 

23.  Mandamus  will  not  lie  to  compel  the 
arrest    witliovit    warrant    of    certain    desig- 
nated   persons    for    the    alleged    commission  i 
of   a    misdemeanor.      State    ex   rel.    Living- 
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stone  V.  Williams,  45  Or.  314,  77  Pac.  965, 

67:  166 

24.  Mandamus  will  not  lie  to  compel  a 
judge  to  issue  bench  warrants,  where  the 
pleadings  do  not  show  it  to  be  his  duty 
to  do  so,  and  the  statute  imposes  the  duty 
upon  the  clerk  of  the  court.  Id. 

25.  Where  a  village  by-law  imposing  a' 
license  fee  is  void,  mandamus  will  not  be 
granted  to  compel  a  justice  of  the  peace  to 
entertain  a  complaint  by  the  village  author- 
ities for  its  violation.  Chaddock  v.  Day, 
75  Mich.  527,  42  N.  W.  977,  4:  809 

26.  Mandamus  is  the  proper  remedy  to 
compel  a  recorder  to  proceed  with  the  exam- 
ination of  a  criminal.  State  ex  rel.  Matran- 
ga  V,  Bringier,  42  La.  Ann.  1091,  8  So.  279, 

10:  137 
To  compel  reinstatement  of  case, 

27.  Mandamus  will  issue  by  the  supreme 
court  of  Missouri  to  compel  the  Kansas 
City  court  of  appeals  to  reinstate  a  case 
which  it  has  dismissed  over  the  appellant's 
objection  on  an  insufficient  proffer  of  satis- 
faction of  his  demand  for  relief.  State  ex 
rel.  Bayha  v.  Kansas  City  Ct.  App.  97  Mo. 
331,  10  S.  W.  855,  3:476 

28.  Mandamus  to  compel  the  reinstate- 
ment of  a  case  erroneously  stricken  from 
the  docket  may  be  issued  to  a  circuit  court 
by  the  supreme  court  of  Missouri  in  the  ex- 
ercise of  the  general  power  of  superintend- 
ing control  granted  to  the  latter  court  by 
Mo.  Const,  art.  6,  §  3,  but  no  order  will  be 
made  as  to  what  decision  the  court  shall 
render  as  to  any  question  involved,  or  as 
to  che  course  it  shall  pursue  in  disposing 
of  the  cause.  State  ex  rel.  Monett  Mill  Co. 
V.  Neville,  157  Mo.  386,  57  S.  W.  1012, 

51:  95 
To  aid  appeal. 

29.  The  United  States  circuit  courts  of 
appeals  have  jurisdiction  to  issue  writs  of 
mandamus  in  the  exercise  of,  and  in  aid  of, 
their  appellate  jurisdiction.  Re  Barber  As- 
phalt Pav.  Co.  66  C.  C.  A.  55,  132  Fed.  945, 

67:  761 

30.  Writs  of  mandamus  in  the  exercise 
of  and  in  aid  of  its  appellate  jurisdiction 
may  be  issued  by  a  court  of  appeal  with- 
out a  prior  invocation  of  that  jurisdiction 
by  appeal  or  writ  of  error,  the  test  of  the 
right  to  issiie  such  writs  being  the  exist- 
ence of  jurisdiction  to  review,  and  not  its 
prior  invocation.  Id. 

31.  Mandamus  may  be  issued  by  the  cir- 
cuit court  of  appeals  to  compel  the  judge 
of  a  circuit  court  to  vacate  a  stay  of  pro- 
ceedings and  to  proceed  to  try  and  adjudi- 
cate the  controversy  and  enforce  the  judg- 
ment upon  it.  where,  upon  allowance  by  a 
city  council  of  the  claims  of  a  citizen  of 
another  state,  the  city  appealed  therefrom 
to  a  certain  state  court  in  accordance  with 
the  provisions  of  its  charter,  which  pro- 
hibited its  officers  from  paying  claims 
against  the  city  thus  challenged  except 
upon  the  order  of  that  court,  and  t!ie 
claimant  thereupon  sued  the  city  upon  its 
claims  in  the  Federal  circuit  court,  the 
judge   of    which   court    stayed    all   proceed- 
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ings  in  the  case  until  the  final  determina- 
tion of  the  appeals  in  the  state  court.     Id. 

c.  To  State  or  Federal  Officers. 

See  also  infra,  125,  127,  172. 

For  Editorial  Notes,  see  infra,  III.  §  1. 

'  32.  The  writ  of  mandamus  will  not  issue 
in  Ohio,  on  the  relation  of  a  medical  col- 
lege, to  compel  the  state  board  of  medical 
registration  and  examination  to  recognize 
the  college  as  a  medical  institution  in  good 
standing,  or  to  compel  the  board  to  issue 
certificates  to  practise  medicine  in  the  state, 
to  holders  of  diplomas  from  such  college. 
State  ex  rel.  Hygea  Medical  College  v.  Cole- 
man, 64  Ohio  St.  377,  60  N.  E.  568,      55:  109 

33.  A  writ  of  mandate  cannot  be  issued 
to  compel  the  board  of  dental  examiners  to 
indorse  a  diploma  on  the  ground  that  it  was 
issued  by  a  reputable  dental  college,  when 
the  board  has  decided  to  the  contrary,  un- 
der Cal.  Stat.  1885,  p.  110,  §  5,  requiring 
the  board  to  indorse  such  diploma  "when 
satisfied  of  the  character  of  such  institu- 
tion." Van  Vleck  v.  Board  of  Dental  Exam- 
iners (Cal.)  48  Pac.  223,  44:  635 
Secretary  of  state. 

Defenses,  see  infra,  217,  218. 
See  also  infra,  205;  Courts,  92, 

34.  The  performance  of  a  clear  minister- 
ial duty  may  be  required  of  the  secretary 
of  state  by  mandamus.  State  ex  rel.  Flem- 
ing V.  Crawford,  28  Fla.  441,  10  So.  118, 

14:  253 

35.  Where  there  has  been  an  election  of  a 
United  States  senator  by  the  legislature, 
and  afterwards  the  governor,  holding  that 
there  is  a  vacancy  in  the  office  on  account 
of  the  illegality  of  such  election,  signs  an 
appointment  or  commission  of  a  United 
States  senator,  and  requests  the  secretary 
of  state  to  seal  the  same  with  the  great 
seal  of  the  state,  and  to  countersign  it,  it 
is  the  duty  of  the  secretary  to  do  so,  and 
he  has  no  right  to  refuse  because  he  deems 
the  governor's  action  illegeal.  If  he  re- 
fuses the  performance  of  the  duty,  it  may 
be  required  by  mandamus.  Id. 

36.  The  duty  of  the  secretary  of  state  to 
countersign  and  affix  the  great  seal  of  the 
state  to  commissions,  official  acts,  and  other 
instruments  issued  or  done  by  the  governor, 
under  a  statute  saying  "he  shall  affix" 
the  seal  in  such  cases,  is  merely  ministerial, 
and  may  be  compelled  by  mandamus.  State 
ex  rel.  Miller  v.  Barber,  4  Wyo.  409,  34  Pac. 
1028,  27:  45 
Auditor. 

Defenses,   see   infra,   210. 

37.  It  is  not  the  duty  of  the  auditor  to 
examine  and  adjust  an  appropriation  by  the 
legislature  in  the  nature  of  a  gift  or  dona- 
tion to  a  designated  county  for  the  expenses 
of  a  murder  trial,  under  Neb.  Const,  art.  t1, 
<3  0.  making  it  the  duty  of  the  legislature 
vo  provide  by  law  that  all  claims  upon  the 
treasurer  shall  be  examined  and  adjusted 
by  the  auditor  and  approved  by  the  seere- 
lary  of  sfatt""  hof(^ro  any  warrant  for  the 
;iiiiount    allowed    .-hall    be    drawn :    but    his 


only  duty  is  the  ministerial  one  of  issuing  a 
warrant  for  such  appropriation;  and  man- 
damus lies  to  compel  its  issuance.  State  ex 
rel.  Sayre  v.  Moore,  40  Neb.  854,  59  N.  W. 
755,  25:774 

Board  of  agriculture. 

38.  The  board  of  agriculture,  under  the 
South  Carolina  act  of  1884  (18  Stat.  779), 
having  power  to  grant  or  refuse  a  license 
to  mine  phosphate  rock  in  navigable 
streams,  "as  the  said  board  may  in  its  dis- 
cretion deem  best  for  the  interests  of  the 
state,"  the  issue  of  such  a  license  cannot 
be  compelled  by  mandamus.  Port  Royal 
Min.  Co.  v.  Hagood,  30  S.  C.  519,  9  S.  E. 
686,  3:  841 
Board  of  regents. 

39.  Mandamus  to  compel  the  state  board 
of  regents  to  comply  with  the  provisions 
of  a  statute  as  to  the  location  of  a  depart- 
ment of  the  state  university  does  not  lie  at 
the  suit  of  a  private  citizen  who  has  not 
obtained  permission  from  the  court  to  apply 
for  the  writ.  Sterling  v.  Regents  of  the 
University  of  Michigan,  110  Mich.  369,  68 
N.  W.  253,  34:  150 
Board  of  equalization. 

Defenses,  see  infra,  216. 

40.  The  judgment  of  a  state  board  of 
equalization  of  Missouri,  which  has  laid 
a  substantial  tax  upon  corporations  there- 
in, is  final  under  the  Missouri  Constitution 
and  statutes.  Missouri  ex  rel.  Hill  v.  Dock- 
ery,  191  U.  S.  165,  48  L.  ed.  133,  24  Sup.  Ct. 
Rep.  53,  63:  571 

41.  A  state  board  of  equalization  may 
be  compelled  by  mandamus  to  perform  its 
statutory  duty  of  assessing  the  capital 
stock  and  franchises  of  corporations  as  an 
original  assessor.  State  Board  of  Equiliza- 
tion  V.  People  ex  rel.  Goggin,  191  111.  528, 
61  N.  E.  339,  58:  513 

42.  That  the  board  of  equalization  has 
adjourned  its  session  will  not  prevent  the 
issuance  of  a  writ  of  mandamus  to  compel 
it  to  make  an  assessment  on  certain  cor- 
porate capital,  when  the  statute  provides 
that  omitted  property,  when  discovered, 
shall  be  listed  and  assessed,  and  placed  on 
the  assessment  and  tax  books.  Id. 
Insurance  commissioners  or  superintendent. 

43.  Mandamus  is  a  proper  remedy  to  com- 
pel insurance  commissioners  to  grant  a  li- 
cense to  do  business  in  the  state  to  a  for- 
eign insurance  company  which  has  complied 
with  the  statutory  requirements,  which  li- 
cense they  refuse  because  they  require  a 
reserve  computed  on  a  wrong  basis.  Bank- 
er's Life  Ins.  Co.  v.  Rowland,  73  Vt.  1.  48 
Atl.  435,  57:  374 

44.  Mandamus  may  be  issued  to  compel 
the  superintendent  of  insurance  to  license 
a  foreign  insurance  company,  when  it  has 
complied  with  the  requirements  of  the 
statutes  in  the  matter.  People  ex  rel.  Trad- 
ers' F.  Ins.  Co.  V.  Van  Cleave,  183  111.  330, 
.55  N.  E.  608,  47:795 
Governor. 

See   also  infra,   141. 

For  Editorial  Notes,  see  infra.  Ill    §  1. 

45.  A  mandamus  will  not  issue  to  compel 
the  performance  of  an  act  by  the  governor 
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of  the   state.     People   ex   rel.   Broderick  v. 
Morton.  156  N.  Y.  136,  50  X.  E.  791,  41:  231 

46.  The  governor  cannot  Tae  compelled  by 
mandamus  to  perform  an  act  as  the  chief 
executive  of  the  state.  Hovey  v.  State  ex 
rel.  Shuck,   127  Ind.  588,  27  X.   E.   175, 

11:  763 

47.  Mandamus  will  not  lie  to  compel  of- 
ficial action  by  the  governor,  wliether  the 
act  is  of  the  kind  regarded  as  ministerial 
or  otherwise,  under  constitutional  pro- 
visions that  the  three  departments  of  the 
government  shall  be  distinct,  and  that 
neither  branch  can  interfere  with  the  duties 
of  the  others.  State  ex  rel.  Robb  v.  Stone, 
120  Mo.  428,  25  S.  W.  376,  23:  194 

48.  The  governor  of  a  state  cannot  be 
compelled  by  mandamus  to  issue  a  procla- 
mation for  the  election  of  additional  repre- 
sentatives in  Congress  in  accordance  with 
the  latest  census,  where  the  congressional 
apportionment  act  giving  the  state  such 
increase  has  not  yet  become  operative. 
State  ex  rel.  Cromelien  v.  Boyd,  36  Neb. 
181,  54  X.  W.  252,  19:  227 

49.  The  action  of  the  governor  in  the  ex- 
ercise of  his  political  or  governmental  pow- 
ers, whether  conferred  by  the  Constitution 
or  by  statute,  cannot  be  controlled  by  man- 
damus. Greenwood  Cemeterv  Land  Co.  v. 
Routt,  17  Colo.  156,  28  Pac.  1125,  15:  .369 

50.  An  act  of  the  governor  as  to  which 
he  has  no  discretion,  in  the  exercise  of  some 
power,  neither  political  nor  essentially  gov- 
ernmental, but  specially  enjoined  upon  him, 
may  be  compelled  by  mandamus,  where  he 
refuses  to  perform  an  act  and  by  his  re- 
fusal a  party  is  deprived  of  his  property 
or  other  legal  right,  without  any  plain, 
speedy,  and  adequate  remedy  in  the  ordi- 
nary course  of  law.  Id. 

51.  The  execution  of  a  patent  for  land  by 
a  board  of  land  commissioners,  one  of  whom 
is  the  governor  of  the  state,  whose  duty  it 
is  to  sign  it.  may  be  compelled  by  man- 
damus in  favor  of  one  who  has  become  en- 
titled to  the  patent  under  a  purchase  from 
the  state  land  board,  where  the  governor 
has  no  greater  power  than  either  of  the 
other  commissioners  although  he  is  the 
president  of  the  board,  and  his  duty  in  that 
capacity  is  not  a  part  of  the  supreme  exec- 
utive power,  which  is  vested  in  the  governor 
alone.  Id. 

52.  The  governor  of  a  territory  cannot  be 
compelled  by  mandamus,  on  the  application 
of  the  trustees  of  the  territorial  insane 
asylum,  who  hold  his  commission  as  author- 
ity for  the  public  duties  they  perform,  to 
sign  a  warrant  on  the  treasurer  for  funds 
for  the  asylum.  Territorial  Insane  Asylum 
v.  Wolfley,  3  Ariz.  132.  22  Pac.  383,  8:  188 
Legislature. 

Who  ]May  Bring  Action,  see  infra.  161. 

See  also  Legislature,  7.  I 

53.  Mandamus    to    the    lieutenant    gover-  ) 
nor  and  speaker  of  the  assembly  may  be  is- 
sued when  the  legislature  is  not  in  -ession. 
People  ex  rel.  Broderick  v.  Morton,  156  X. 
Y.  136.  50  X.  E.  791.  41:  231 

54.  The  duty  of  the  speaker  of  the  house 
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of  representatives  in  Xebraska,  immediate- 
ly upon  the  organization  of  the  house  and 
before  proceeding  to  any  other  business,  to 
open  and  publish  returns  of  elections,  is 
enforceable  by  mandamus.  State  ex  rel. 
Benton  v.  Elder,  31  Xeb.  169,- 47  X.  W.  710, 

10:  796 

55.  The  clerk  of  the  house  of  representa- 
tives of  a  state  cannot  be  compelled  by 
mandamus  to  erase  and  expunge  false  en- 
tries from  the  journal  after  he  has  deliv- 
ered it,  properly  attested,  to  the  secretary 
of  state  according  to  law  for  safe  keeping, 
and  all  his  control  over  it,  excent  for  the 
purpose  of  making  a  copy  of  it  for  the 
printer,  has  ceased.  State  ex  rel.  Brick- 
man  V.  Wilson,  123  Ala.  259,  26  So.  482, 

45:  772 

56.  Mandamus  to  compel  the  erasure, 
from  journals  of  the  legislature,  of  entries 
showing  the  passage  of  a  statute  imposing 
an  additional  tax  upon  the  liquor  business, 
which  were  erronoously  made  after  the 
journals  had  been  attested  and  delivered 
to  the  secretary  of  state  for  safe  keeping, 
is  the  only  adequate  remedy  for  one  who 
will  be  subject  to  fine  or  imprisonment  for 
carrying  on  his  business  without  paying 
the  required  tax.  '  Id. 
Commissioner  of  patents. 

Who  May  Bring  Action,  see  infra,   162. 

57.  Mandamus  will  issue  to  compel  the 
commissioner  of  patents  to  give  a  certified 
copy  of  an  abandoned  application  for  a 
patent  remaining  on  file  in  the  patent  of- 
fice, especially  where  it  is  made  part  of  the 
specifications  of  an  existing  patent  by  ref- 
erence thereto,  where  he  has  refused  to  give 
such  copy  upon  a  reasonable  suggestion  of 
necessity  for  its  use  as  a  document  for 
evidence.  United  States  ex  rel.  Pollok  v. 
Hall    (D.  C.)    7  Mackey,  14,  1:738 

d.  To  County,  Town,  or  Municipal  Officers. 

1.  Generally. 

See  also  infra,  120,  129,  133,  134,  150,  152, 
173,  174. 

58.  A  writ  of  mandamus  may  be  issued  to 
compel  highway  commissioners  to  remove  a 
fence  from  across  a  public  highway  that 
has  been  used  as  such  for  more  than  twenty 
years,  which  makes  it  impossible  to  travel 
such  highway,  where  the  facts  are  conceded. 
People  ex  rel.  Brokaw  v.  Bloomington  Twp. 
Highway  Comrs.  130  111.  482,  22  N.  E.  596. 

6:  161 

59.  Mandamus  is  a  proper  remedy  to  com- 
pel a  board  of  public  improvements  to  act 
upon  the  application  of  a  subway  company 
for  a  permit  to  construct  service  and  sup- 
ply pipes  connecting  the  subway  with  a 
building,  when  the  subway  company  has  a 
clear  legal  right  to  do  so,  and  no  legal 
specific  remedy  therefor.  State  ex  rel.  Xat- 
innal  Subway  Co.  v.  St.  Louis,  145  Mo.  551. 
46  S.  W.  981.  42:  113 
To  compel  division  of  county. 

60.  A  void  attempt  to  divide  a  county 
into    assembly    districts    in    an    unconstitu- 
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tional  way  will  not  preclude  a  mandamus 
to  compel  the  board  of  supervisors  to  per- 
form their  duty  legally  to  divide  the 
county.  People  ex  rel.  Baird  v.  Broom,  loti 
N.  Y.  95,  33  N.  E.  827,  20:  81 

To  secure  examination  of  books  of  munic- 
ipality. 

61.  Although  the  right  of  a  taxpayer  to 
examine  the  books  of  a  municijial  corpora- 
tion is  absolute,  the  court  has  discretion 
to  refuse  to  enforce  it  by  mandamus,  un- 
less a  proper  case  for  the  exercise  of  that 
right  is  shown.  State  ex  rel.  Wellford  v. 
Williams,  110  Tenn.  549,  75  S.  W.  948, 

64:  418 

62.  A  writ  of  mandamus  to  enable  a  tax- 
payer to  secure  a  general  examination  of 
the  books  of  the  municipal  corporation 
should  be  allowed  where  a  period  oi  several 
years  is  to  be  covered,  and,  notwithstanl- 
ing  the  collection  of  vast  sums  as  taxes 
which  are  heavy  and  burdensome,  and  the 
borrowing  of  additional  sums,  arid  the  op- 
portunity to  secure  from  the  legislature 
the  means  of  raising  additional  taxes,  the 
mayor  finds  it  necessary  to  call  a  meeting 
of  taxpayers  to  devise  means  of  paving  and 
repairing  streets  in  the  city.  Id. 
To  mayor. 

63.  The  duty  of  a  mayor  to  recognize 
members  of  a  common  council  and  permit 
them  to  exercise  their  duties  as  such  may 
in  case  of  his  refusal,  be  enforced  by  man- 
damaus.  Swindell  v.  State  ex  rel.  Maxev, 
143  Ind.  153,  42  N.  E.  528.  35 r  50 

64.  The  discretion  of  a  mayor  in  vetoing 
the  granting  of  a  license  cannot  be  con- 
trolled by  mandamus.  Sherlock  v.  Stuart, 
96  Mich.  193,  55  N.  W.  845,  21:580 
To  board  of  health. 

65.  A  board  of  health  which  refuses  ut- 
terly to  perform  its  duty  to  award  compen- 
sation for  damages  caused  by  the  destruc- 
tion of  infected  property  and  the  use  of  a 
hotel  as  a  hospital  for  smallpox  patients 
may  be  compelled  to  do  so  bv  mandamus. 
Safford  v.  Detroit  Bd.  of  Health,  110  Mich. 
81,  67  X.  W.  1094.  33:  300 
To  town  officers. 

See  also  infra,  74,  119. 

66.  An  eligible  person  lawfully  appointed 
to  a  vacant  office  of  town  clerk,  and  duly 
notified  thereof,  may  be  compelled  to  accept, 
by  mandamus.  People  ex  rel.  German  Ins. 
Co.  V.  Williams,  145  111.  573,  33  X.  E.  849. 

24:  492 

67.  Mandamus  may  be  invoked  to  force 
a  township  trustee  to  meet  with  others  for 
the  purpose  of  appointing  a  county  superin- 
tendent as  required  by  law,  when  they  have 
met  on  a  day  fixed  by  law  for  that  pur- 
pose, and  have  adjourned  from  day  to  day 
for  want  of  a  quorum.  Wampler  v.  State 
ex  rel.  Alexander.  148  Ind.  557,  47  X.  E. 
106S.  38:  829 

68.  Whore  a  towiisliip  i~=uo>  railrnad  aid 
bond?  under  an  act  which  is  subsequent- 
ly declared  unconstitutional,  and  it  is  agreed 
that  tho  bonds  shall  ho  hold  by  a  third 
party  until  tho  road  i-  in  a  rortain  state  of 
oonipk'iion.    to    be    dotonr.ined    by    tho    cer- 


tificate of  the  engineer  in  charge,  and  shall 
then  be  delivered  to  the  construction  com- 
pany, provided  the  engineer's  certificate  is 
indorsed  by  the  chairman  of  the  county 
commissioners  and  his  signature  attested  by 
the  clerk, — the  whole  transaction  being  a 
nullity,  there  is  no  ministerial  duty  im- 
posed upon  the  said  chairman  and  clerk  to 
indorse  and  attest  the  certificate,  which  will 
be  enforced  by  mandamus.  State  ex  rel. 
Charleston,  C.  &  C.  R.  Co.  v.  Whitesides,  30 
S.  C.  579,  9  S.  E.  661,  3:  777 

2.  Audit;   Payment;   Taxes. 

Defenses,  see  infra,  209. 
See  also  infra,  175. 

69.  Mandamus  will  not  lie  to  compel  a 
county  treasurer  to  certify  that  all  taxes 
are  paid  when  taxes  remain  unpaid,  al- 
though the  same  are  illegal.  State  ex  rel. 
McCarty  v.  Nelson,  41  Minn.  25,  42  N.  W. 
548,  4:300 

70.  In  a  mandamus  proceeding  to  compel 
the  board  of  supervisors  to  include  in  the 
estimate  of  expenses  for  the  current  year 
the  amount  payable  to  an  agricultural  so- 
ciety by  provision  of  statute,  the  fact  that 
another  society  in  the  same  county  has  com- 
plied with  the  conditions  necessary  to  en- 
title it  to  demand  payment  from  the  county 
is  no  defense,  yfaen  it  does  not  appear  that 
such  society  is  making  any  claim  upon 
the  county  for  funds  under  the  provisions 
of  the  statute.  State  ex  rel.  Custer  C!oun- 
tv  Agri.  Soc.  &  L.  S.  Exch.  v.  Robinson,  35 
Neb.  401,  53  N.  W.  213,  17:  383 
To  compel  officers  to  turn  over  funds. 

71.  Mandamus  to  compel  officers  to  turn 
over  funds  can  be  granted  only  to  the  ex- 
tent of  the  funds  that  are  in  the  treasury, 
although  they  may  have  improperly  dis- 
posed of  a  part  of  the  funds  which  they 
should  have  turned  over.  Duval  County 
Comrs.  V.  Jacksonville,  36  Fla.  196,  18  So. 
339,  29:  416 

72.  Mandamus  may  issue  to  county  com- 
missioners to  turn  over  road  funds  in  the 
county  treasury  by  issuing  a  warrant  for 
that  purpose,  when  the  law  makes  it  their 
duty  to  turn  over  the  funds,  and  the  money 
can  only  be  drawn  on  a  warrant  issued  pur- 
suant to  their  order.  Id. 
To  compel  assessment  or  levy  of  tax. 

See  also  infra.  206. 

For  Editorial  Notes,  see  infra.  III.  §  6. 

73.  A  mandamus  to  compel  the  assess- 
ment of  a  tax  will  not  be  granted,  where 
the  time  within  which  the  assessment  can 
be  lawfully  made  has  already  passed.  Wells 
V.  Hvattsville.  77  Md.  125,  26  Atl.  357. 

20:  89 

74.  ^Mandamus  to  compel  the  levy  of  a 
tax  to  pay  a  consent  judgment  entered  into 
by  town  authorities  will  not  be  granted  if 
it  appears  that  there  was  no  authority  to 
issiie  the  bonds  for  which  the  judgment 
was  rendered.  Union  Bank  v.  Oxford 
Comrs.  119  X.  C.  214.  25  S.  E.  966,       34:  487 

75.  ^Mandamus  will  not  lie  to  compel  the 
levy    of    a    tax    to    pay    the    contract    price 
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for  water  furnished  a  municipal  corporation, 
where  the  contract  was  ultra  vires  on  the 
part  of  the  municipality  because  for  a 
period  extending  beyond  its  power  to  con- 
tract, or  which  fixes  a  basis  for  determining 
the  compensation  which  may,  by  changing 
circumstances,  exceed  the  powers  of  the 
municipality  or  become  unreasonable. 
Westminster  Water  Co.  v.  Westminster,  98 
Md.  551,  56  Atl.  990,  64:  630 

Audit  and  payment  of  claims. 
See  also  infra,  187. 
For  Editorial  Notes,  see  infra,  III.  §§  3,  6. 

76.  Mandamus  is  the  proper  remedy  to 
compel  payment  of  a  decree  against  a  city. 
Baltimore  v.  Keeley  Institute,  81  Md.  106, 
31  Atl.  437,  27:  646 

77.  Mandamus  is  the  remedy  of  the  cred- 
itor on  an  order  given  by  a  municipal  cor- 
poration, which  it  refuses  to  pay  or  provide 
for  payment  of.  Thomas  v.  Mason,  39  W. 
Va.  526,  20  S.  E.  580,  26:  727 

78.  Mandamus  lies  to  compel  the  issu- 
ance of  a  warrant  by  city  officers  for  the 
compensation  of  referees,  under  a  statute 
providing  for  a  reference  of  certain  claims 
against  the  city,  and  that  the  compensation 
of  the  referees  shall  be  paid  by  the  city 
upon  the  order  of  the  judge.  Guthrie  v. 
Territory  ex  rel.  Losey,  1  Okla.  188,  31  Pac. 
190,  21:841 

79.  The  writ  of  mandamus  cannot  be  used 
to  enforce  disputed  claims  against  a  munici- 
pality which  are  alleged  to  arise  under  con- 
tracts the  validity  and  performance  of 
which  are  denied  and  controverted  in  a  liti- 
gation pending  when  the  mandamus  issues. 
State  ex  rel.  Badger  v.  New  Orleans,  49  La. 
Ann.  804,  21  So.  870.  37:  540 

80.  The  remedy  against  a  county  which 
fails  to  pay  a  judgment,  which  by  virtue  of 
Utah  Comip.  Laws  1888,  p.  307,  §  199,  has 
the  effect  of  an  audited  claim,  is  by  writ  of 
mandamus.  Emerv  County  v.  Burresen,  14 
Utah,  328,  47  Pac. '91,  37:  732 

81.  Mandamus  w^ill  issue  to  compel  a 
county  treasurer  to  pay  properly  drawn 
warrants  out  of  funds  properly  applicable 
thereto.  Carolina  Orocerv  Co.  v.  Burnet,  Rl 
S.  C.  205,  39  S.  E.  381,     *  58:  687 

82.  Mandamus  lies  against  a  county  treas- 
urer to  compel  the  payment  of  a  valid  war- 
rant or  order  drawn  on  him  as  surh  treas- 
urer, and  for  the  payment  of  which  he  lias 
the  necessarv  funds  applicable  thereto. 
Ray  V.  Wilson,  29  Fla.  342,  10  So.  613, 

14:  773 

83.  The  fact  that  an  ordinary  action  at 
law  obtains  against  a  county  on  a  county 
warrant  does  not  constitute  a  specific  and 
adequate 'remedy  avoiding  a  mandamus  for 
its  payment  in  favor  of  the  holder  of  such 
warrant  against  a  county  treasurer  having 
the  necessary  funds  for  its  payment.        Id. 

84.  Mandamus  will  lie  to  compel  pay-  | 
ment  by  the  county  treasurer  of  the  salary.  | 
during  the  time  he  retains  possession  of  the  j 
office,  of  the  superintendent  of  a  ci^unty  | 
penitentiary  whom  the  commissioners  have  j 
attempted  to   remove   from   office   under   an  ' 


invalid  statute.     People  ex  rel.  Corscadden 
V.  Howe,  177  N.  Y.  499,  69  N.  E.  1114, 

66:  664 

e.  To  Corporations. 

Return,  see  infra,  195. 

To  Compel  Telegraph   Company  to   Permit 
Telephone  in  Its  Office,  see  Telegraphs, 

See  also  infra,  171,  182. 

For  Editorial  Notes,  see  infra.  III.  §§  4,  5. 

85.  The  obligations  imposed  by  the  by- 
laws of  a  corporation  upon  its  officers  are 
not  such  as  rest  wholly  upon  contract,  for 
breach  of  which  there  is  an  adequate  legal . 
remedy  which  will  prevent  the  issuance  of 
a  writ  of  mandamus  to  compel  compliance 
with  them.  Bassett  v.  Atwater,  65  Conn. 
353,  32  Atl.  937,  32:  575 
To  compel  transfer  of  stock. 

86.  Mandamus  cannot  be  resorted  to  in 
order  to  compel  a  corporation  to  transfer 
shares  of  stock  to  a  person  to  whom  they 
have  been  delivered  by  the  former  owner 
without  a  written  assignment.  Burnsville 
Tump.  Co.  V.  State  ex  rel.  McCalla,  119  Ind. 
382,  20  N.  E.  421,  3:  265 
To  compel  calling  of  meeting. 

87.  That  refusal  to  call  a  meeting  of  the 
stockholders  of  a  corporation  does  not  work 
a  public  wrong  is  not  sufficient  to  defeat 
the  issuance  of  a  mandamus  to  compel  the 
officers  to  do  'so.  Bassett  v.  Atwater,  65 
Conn.  353,  32  Atl.  937,  32:  575 

88.  Mandamus  lies  to  compel  the  presi- 
dent and  secretary  of  a  joint-stock  corpo- 
ration to  call  a  meeting  of  the  stockholders, 
upon  the  written  request  of  the  stockhold- 
ers, holding  a  specified  amount  of  stock,  in 
accordance  with  a  by-law  of  such  corpo- 
ration, as  Conn.  Gen.  Stat.§  1945,  expressly 
requires  the  meetings  to  be  called  by  such 
officers.  Id. 
To  enforce  stockholder's  right  of  inspec- 
tion. 

For  Editorial  Notes,  see  infra.  III.  §§  5,  7. 

89.  The  writ  of  mandamus  to  enforce 
the  right  of  a  shareholder  to  inspect  the 
books  of  his  corporation  may  issue  in  the 
sound  discretion  of  the  court,  with  suit- 
able safeguards  to  protect  the  interests  of 
all  concerned.  Re  Steinway,  159  N.  Y.  250, 
53  N.  E.  1103.  ■  45:  461 

90.  Mandamus  will  lie  to  compel  the  of- 
ficers of  a  corporation  to  permit  a  stock- 
holder to  inspect  the  accounts  of  the  presi- 
dent and  directors,  where  the  statute  pro- 
vides that  such  accounts  shall  be  open  at 
all  times  to  the  inspection  of  stockholders. 
Weihenmaver  v.  Bitner,  88  Md.  325,  42  Atl. 
245.  '  45:  446 
To  water  company. 

91.  Mandamus  is  an  appropriate  remedy 
to  compel  a  water  company  to  supply  water 
to  a  person  who  has  a  right  to  it.  Hangen 
V.  All)ina  Liuht  &  W.  Co.  21  Or.  411.  28  Pao. 
244.  14:  424 

92.  ^landannis  may  issue  to  a  private  cor- 
poration furnishing  a  municipality  with 
water  under  a  franchise  to  compel  water  to 
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be  furnished  to  a  patron  without  discrimi- 
nation, where  the  company  has  refused  to 
furnish  it  without  an  unjust  charge.  Amer- 
ican Waterworks  Co.  v.  State  ex  rel.  Wal- 
ker, 46  Neb.  194,  64  N.  W.  711,  30:  447 
Gas  company. 

93.  A  gas  company  occupying  city  streets 
with  its  mains  may  be  compelled  by  manda- 
mus to  furnish  gas  to  occupiers  or  owners  of 
houses  abutting  on  such  a  street,  if  they 
comply  with  reasonable  regulations.  Port- 
land i^atural  Gas  &  O.  Co.  v.  State  ex  rel. 
Keen,  135  Ind.  54,  34  N.  E.  818,  21:  639 

94.  Mandamus  will  not  be  granted  to 
compel  a  gas  company  to  furnish  gas  to  a 
consumer  pending  the  settlement  of  a  dis- 
pute over  a  bill  rendered  for  gas  alleged 
to  have  been  previously  furnished.  Mackin 
T.  Portland  Gas.  Co.  38  Or.  120,  61  Pac.  134, 

49:  596 

95.  Mandamus  may  issue  to  compel  a 
natural  gas  company  to  permit  participa- 
tion in  the  supply  of  gas  furnished  by  it, 
although  it  cannot  furnish  enough  to  satisfy 
the  needs  of  its  existing  customers.  State 
ex  rel.  Wood  v.  Consumers'  Gas  Trust  Co. 
157  Ind.  345,  61  X.  E.  674,  55:245 
Telephone  company. 

96.  Mandamus  will  lie  to  compel  a  tele- 
phone corporation  engaged  in  transmitting 
intelligence  for  hire  to  furnish  an  instru- 
ment and  connections  to  a  customer  desir- 
ing them  on  terms  similar  to  those  granted 
to  other  customers,  where  the  Constitution 
declares  such  corporations  to  be  common 
carriers,  subject  to  liability  as  such.  State 
ex  rel.  Gwvnn  v.  Citizens'  Teleph.  Co.  61 
S.  C.  83,  39  S.  E.  257,  55:139 

97.  A  mandamus  will  be  issued  to  require 
a  public  telephone  company  to  furnish  the 
same  facilities  to  one  telegraph  company 
which  it  does  to  another,  on  compliance  with 
its  proper  rules  and  regulations,  and  on  pay- 
ment of  its  usual  and  proper  charges.  The 
licensor  of  the  telephone  company  is  not  a 
necessary  partv.  Commercial  U.  Teleg.  Co. 
V.  New'  England  Teleph.  &  Teleg.  Co. 
61  Vt.  241,  17  Atl.  1071,  5:  161 

98.  Mandamus  to  compel  a  telephone 
company  to  furnish  a  telephone  at  less  than 
the  rates  charged  therefor  cannot  be  grant- 
ed on  the  ground  that  the  rates  demanded 
are  unreasonable,  when  there  has  been  no 
action  by  the  legislature,  or  under  its  au- 
thority, to  determine  the  reasonableness  of 
the  rates.  Nebraska  Teleph.  Co.  v.  State 
ex  rel.  Yeiser,  55  Neb.  627.  76  N.  W.  171, 

45:  113 
Railroad  company. 

Who  may  Bring  Action,  see  infra.  1G3.  164. 
Defenses,  see  infra.  215. 
For  Editorial  Notes,  see  infra,  III.  ?  5. 

99.  ]\Iandamus  is  the  proper  remedy  to 
compel  a  railroad  company  to  perform  its 
statutory  duty  to  make  a  farm  cro?>inir. 
State  ex  rel.  Oradv  v.  Chifatro.  M.  &  X.  E. 
Co.  70  Wi==.  250.  48  X.  W.  243.  12:  180 

100.  Actions  for  pennltie-  for  the  refusal 
of  a  railroad  company  to  make  a  farm  eross- 
i-n^'  do  not  ecm^titnte  >iK-h  an  a(]e(|uate 
rcmedv    at    law    as   to   l^ar   a    writ    of    man- 


damus   to    compel    the    construction    of    a 
crossing.  Id. 

101.  An  adequate  remedy  which  will  pre- 
vent the  issuance  of  a  writ  of  mandamus 
to  compel  a  railroad  company  to  comply 
with  the  terms  of  an  ordinance  requiring 
it  to  conform  the  grade  of  its  tracks  to  that 
of  streets  crossed  by  them  does  not  exist 
merely  because  a  former  ordinance  author- 
izes prosecutions,  or  the  doing  of  the  work 
by  the  city,  upon  refusal  of  the  railroad 
compa'ny  to  do  it.  Houston  &  T.  C.  R.  Co. 
V.  Dallas,  98  Tex.  396,  84  S.  W.  648,    70:  850 

102.  The  duty  of  railroad  companies  to 
construct  or  repair  viaducts  within  a  city 
may  be  enforced  by  mandamus.  Chicago, 
B.  &  Q.  R.  Co.  v.  State  ex  rel.  Omaha,  47 
Neb.  549,  66  N.  W.  624,  41:  481 

103.  Mandamus  is  the  proper  remedy  to 
compel  a  railway  company  to  repair  an  over- 
head bridge,  the  erection  of  which  was 
made  necessary  by  the  occupation  of  the 
street  by  the  railway  tracks,  since  there 
is  no  other  plain,  speedy,  and  adequate 
remedy.  State  ex  rel.  St.  Paul  v.  Minnesota 
Transfer  R.  Co.  80  Minn.  108,  83  N.  W.  32. 

50:  656 

104.  Courts  cannot  by  mandamus  so  far 
control  a  railroad  company's  discretion  in 
the  location  of  depot  buildings  as  to  indi- 
cate in  any  place  the  exact  spot  of  such 
locations.  Florida,  C.  &  P.  R.  Co.  v.  State 
ex  rel.  Tavares,  31  Fla.  482,  13  So.  103, 

20:  419 

105.  A  duty  sufficiently  specific  to  be  en- 
forced by  mandamus  is  imposed  upon  a  rail- 
road company  with  respect  to  the  running 
of  a  passenger  car  or  cars  separately  from 
freight  cars.  People  ex  rel.  Cantrell  v.  St. 
Louis,  A.  &  T.  H.  R.  Co.  176  111.  512,  45  N. 
E.  824,  52  N.  E.  292,  35:656 

106.  An  order  directing  a  railroad  com- 
pany to  restore  and  operate  a  passenger 
train  as  before  is  not  final  or  conclusive 
under  the  Kansas  statute,  and  cannot  be 
specifically  enforced  in  the  courts  by  man- 
damus. State  ex  rel.  Kellog  v.  Missouri  P. 
R.  Co.  55  Kan.  708,  41  Pac.  964,  29:  444 

107.  Railroad  companies  cannot  be  com- 
pelled by  mandamus  to  increase  the  number 
of  trains  on  their  roads  without  a  statu- 
tory requirement.  Chicago  &  A.  R.  Co.  v. 
PeJple  ex  rel.  Hunt,  152  111.  230,  38  N.  E. 
562,  26:224 

108.  A  mandamus  requiring  all  regular 
passenger  trains  to  stop  at  a  station  is 
justified  by  the  unlawful  refusal  of  a  rail- 
road company  to  stop  one  such  train  at 
the  station.  Illinois  C.  R.  Co.  v.  People,  143 
111.  434.  33  N.  E.  173,  19:  119 

109.  Mandamus  is  a  proper  remedy  to 
compel  a  railroad  company  to  furnish  cars 
to  a  shipper,  which  it  refuses  to  do  except 
on  compliance  with  illegal  conditions.  Lo- 
raine  v.  Pittsburg,  J.  E.  &  E.  R.  Co.  205 
Pa.  \?,2.  54  Atl.  580.  61:  502 
Street  railroad  company. 

Who  inay  Bring  Action,  see  infra.   165-167. 
i  Conditions  Precedent,  see  infra,  153. 
Defenses,  see  infra.  214. 

110.  The  performance  of  conditions  bene- 
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ficial  to  a  municipality,  on  which  a  street 
railway  company  is  expressly  required  to 
accept  from  municipal  authorities  the 
privilege  of  using  the  streets,  is  not  the  per- 
formance of  a  mere  private  contract,  but  is 
the  performance  of  a  duty  to  the  public 
which  may  be  compelled  by  mandamus. 
People  ex  rel.  Jackson  v.  Suburban  R.  Co. 
178  111.  594,  53  N.  E.  349,  49:  650 

111.  Mandamus  is  the  proper  remedy  to 
compel  a  street  railway  company  to  per- 
form its  duty  of  maintaining  and  operating 
its  road  for  the  benefit  of  the  public.  State 
ex  rel.  Bridgeton  v.  Bridgeton  &  M.  Trac- 
tion Co.  (N.  J.  Sup.)  62  N.  J.  L.  592,  43 
Atl.  715,  45:  837 

112.  The  operation  of  a  street  railway 
can  be  enforced  by  mandamus  where  a  com- 
pany which  has  acquired  the  right  and  com- 
menced to  perform  the  service  attempts  to 
discontinue  it.  State  ex  rel.  Grinsfelder  v. 
Spokane  Street  R.  Co.  19  Wash.  518,  53 
Pac.  719,  41:  515 

113.  A  street  railway  company  cannot  be 
compelled  by  mandamus  to  operate  an  aban- 
doned portion  of  its  line,  which  had  been 
constructed  under  grant  of  a  "privilege 
,  .  .  to  construct  and  operate"  it,  if  its 
charter  does  not  in  express  terms  or  by  fair 
implication  forbid  it  to  discontinue  the  en- 
terprise. San  Antonio  Street  R.  Co.  v. 
State  ex  rel.  Elmendorf,  90  Tex.  520,  39  S. 
W.  926,  35:  662 

114.  The  operation  of  a  line  of  street 
railway  which  has  been  abandoned  cannot 
be  specially  enjoined  as  a  legal  duty  by 
writ  of  mandate,  where  the  right  of  the 
corporation  to  use  the  streets  was  given  by 
ordinances  granting  it  the  franchise  and 
easement  of  maintaining  its  railway  in  the 
street,  subject  to  forfeiture  for  failure  to 
operate  it,  and  there  is  no  express  pro- 
vision requiring  the  maintenance  or  oper- 
ation of  the  line.  State  ex  rel.  Knight  v. 
Helena  Power  &  L.  Co.  22  Mont.  391.  56  Pac. 
685,  44:  692 

115.  Mandamus  is  the  proper  remedy  to 
compel  an  electric  railroad  company  to  place 
guard  wires  where  they  will  prevent  danger- 
ous contact  of  its  uninsulated  wires  with 
the  insulated  wires  of  a  telephone  company, 
as  required  by  ordinance.  State  ex  rel. 
Wisconsin  Teleph.  Co.  v.  Janesville  Street 
R.  Co.  87  Wis.  72,  57  X.  W.  970,  22:  759 

f.  Concerning  Elections;  To  Determine  Title 
to  Office. 

Who  May  Bring  Action,  see  infra,  168.  169. 
Conditions  Precedent,  see  infra.  155,  166. 
As  to  Election  Contests  Generally,  see  Elec- 
tions, IV. 
See  also  supra,  35;  infra.  205. 
For  Editorial  Notes,  see  infra.  III.  §  4. 

116.  Mandamus  to  control  all  actions, 
ministerial  or  judicial,  of  ballot  commis- 
sioners, under  W.  Ya.  Code,  chap.  3,  §  89,  as 
re-enacted  in  W.  Va.  Acts  1893.  chap.  25.  is 
authorized  by  that  statute,  thereby  enlar- 
ging the  common-law  rule  in  those  matters. 


Marcum  v.  Ballot  Comrs.  42  W.  Va.  263,  26 
S.  E.  281,  36:  296 

117.  Mandamus  will  not  lie  to  compel  the 
secretary  of  the  electoral  board  to  permit 
memoranda  to  be  taken  from  records  in  his 
possession  which  may  be  properly  copied, 
until  it  is  shown  that  such  right  has  been 
denied.  Cleaves  v.  Terry,  93  Va.  491,  25  S. 
E.  552,  34:  144 

118.  A  suitor  has  no  standing  in  court  to 
compel  the  holding  of  an  election  under  an 
earlier  law  because  the  later  one  is  uncon- 
stitutional, where  the  earlier  one  is  subject 
to  the  same  objection  although  his  plead- 
ings do  not  show  that  fact.  State  ex  rel. 
Harrison,  v.  Menaugh,  151  Ind.  260,  51  N. 
E.  117,  357,  43:408 
Calling  new  election. 

See  also  Elections,  99. 

119.  Mandamus  is  peculiarly  the  proper 
remedy  to  compel  a  town  council  to  call  a 
new  election,  as  required  by  statute,  where 
a  prior  election  is  inoperative.  State  v. 
South  Kingstown,  18  R.  I.  258,  27  Atl.  599, 

22:  65 
Preparation  of  ballot. 

120.  The  supreme  court  has  jurisdiction 
to  control  by  mandamus  the  action  of 
the  county  auditor  in  determining  the  names 
to  be  placed  on  an  official  ballot,  where 
there  is  not  sufficient  time  to  enable  the 
county  judge  to  whom  the  statute  gives  ju- 
risdiction to  act,  and  have  his  action  re- 
viewed on  appeal  prior  to  the  election. 
State  ex  rel.  Howells  v.  Metcalf,  18  S.  D. 
393,  100  N.  W.  923,  67:331 

121.  Mandamus  to  compel  the  name  of  a 
candidate  who  has  been  nominated  by  two 
parties  to  be  placed  twice  on  the  official 
ballot  cannot  be  granted  merely  because 
such  double  printing  is  not  prohibited  by 
statute.  State  ex  rel.  Runge  v.  Anderson, 
100  Wis.  523,  76  N.  W.  482,  42:  239 
Issuance  of  election  notices. 

122.  Mandamus  to  compel  the  issuance  of 
election  notices  under  the  Nevada  ap- 
portionment act  of  1891,  instead  of  that 
of  1899,  on  the  ground  that  the  later  act 
is  unconstitutional,  must  be  denied  for  the 
reason  that  the  prior  act  is  subject  to  sub- 
stantially the  same  constitutional  objec- 
tions as  the  later,  while  there  are  insuper- 
able obstacles  of  the  same  character  against 
acting  under  still  earlier  statutes,  and  the 
case  is  therefore  within  the  rule  that  the 
court  will  not  pass  upon  a  constitutional 
question  unless  it  is  clearly  involved  and  a 
decision  thereon  necessary  to  a  determina- 
tion of  the  case,  and  also  that  mandamus 
will  not  be  issued  unless  the  right  to  be 
protected  is  clear  and  imdoubted.  State 
ex  rel.  Winnie  v.  Stoddard,  25  Nev.  452,  62 
Pac.  2.37,  51 :  229 
As  to  canvass  of  votes;  recount. 

123.  Mandamus  will  not  lie  to  compel  an 
officer  or  a  hoard  of  canvassers  to  do  an 
act  which  without  its  command  would  not 
have  been  lawful  for  the  officers  or  board  to 
do.  Rosenthal  v.  State  Bd.  of  Canvassers, 
.50  Kan.  129.  32  Pac.  129.  19:  157 

124.  The  courts  have  jurisdiction  in  man- 
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damus  to  control  a  canvassing  board,  wheth- 
er it  be  township,  city,  county,  or  state,  if  it 
neglects  or  refuses  to  perform  any  act  which 
the  law  especially  enjoins  upon  it  as  a  duty. 

Id. 

125.  The  incorrectness  of  an  abstract  of 
votes  which  is  duly  authenticated  to  the 
board  of  state  canvassers  and  passed  upon 
by  them  will  not  be  ground  for  mandamus 
to  compel  a  recanvass  after  the  board  has 
completed  its  work  and  adjourned  without 
day.  Id. 

126.  A  peremptory  mandamus  will  not  be 
allowed  requiring  the  judges  and  clerks  of 
election  to  count  the  ballots  rejected  by 
them,  after  such  ballots  have  been  re- 
turned to  the  county  clerk  and  are  beyond 
their  control.  State  ex  rel.  Waggoner  v. 
Russell,  34  Neb.  116,  51  N.  W.  465,     15:  740 

127.  Mandamus  will  lie  to  compel  the 
state  canvassing  board  to  disregard  in  its 
canvass  a  return  which,  although  proper 
and  valid  on  its  face,  is  alleged  without 
contradiction  to  contain  the  result  of  an 
illegal  and  erroneous  canvass  by  a  board 
of  county  canvassers  in  excess  of  its  juris- 
diction and  in  violation  of  its  ministerial 
duties,  and  which,  if  acted  on,  will  alter 
the  result  of  the  election.  People  ex  rel. 
Daley  v.  Rice,  129  N.  Y.  449,  29  N.  E.  355, 

14:  643 

128.  Duly  qualified  electors  of  a  sena- 
torial district  may,  although  not  them- 
selves candidates  for  office,  institute  pro- 
ceedings in  the  general  term  branch  of  the 
supreme  court  to  compel  by  mandamus  the 
board  of  state  canvassers  to  disregard  in  its 
canvass  an  illegal  return  which  has  been 
sent  up  from  such  senatorial  district.       Id. 

129.  Where  the  return  of  a  county  can- 
vassing board  shows  that  it  has  counted  a 
certain  number  of  ballots  which  are  shown 
to  be  illegal  by  a  sample  ballot  attached  to 
the  return,  it  may  be  compelled  by  man- 
dainus  to  correct  its  statement  of  the  result 
by  omitting  from  the  count  ballots  like  the 
sample.  People  ex  rel.  Nichols  v.  Board  of 
Count v  Canvassers,  129  N.  Y.  395,  29  N.  E. 
327,     '  14:  624 

130.  A  writ  of  mandamus  will  not  issue  to 
compel  a  canvassing  board  to  count  ballots 
according  to  the  provisions  of  a  statute 
which  is  unconstitutional.  Maynard  v. 
Board  of  District  Canvassers.  84  Mich.  228, 
47  N.  W.  756.  11:332 
Certificate  of  election. 

Who  May  Bring  Action,  see  infra,  170. 

131.  One  who  is  by  the  Constitution  ren- 
dered ineligible  to  hold  an  office  will  not  be 
granted  a  writ  of  mandamus  to  compel  the 
canvassing  board  to  issue  him  a  certificate 
of  elect  ion,  although  it  is  their  plain  minis- 
terial diitv  to  do  so.  People  ex  rel.  Sher- 
wood V.  State  B(I.  of  Canvassers,  129  N.  Y. 
3no.  20  X.  E.  .34.1.  14:  646 

l.')2.  A  court  is  not  precluded  by  a  consti- 
tutiiinal  provision  making  eacli  branch  of 
tlio  louislature  the  judge  of  the  ''elections, 
rotuni-.  and  i]ualifioations  of  its  own  mem- 
lii'!--."  t'rniri  (li'darinir.  as  a  basis  for  refus- 
iiiL;    it>    aiil    ti;    an    applicant    for   a    writ    of 


mandamus  to  compel  a  canvassing  board  to 
give  him  a  certificate  of  election  to  that 
body,  that  he  is  ineligible  for  the  office, 
when  the  facts  showing  the  ineligibility  are 
undisputed.  Id. 

To  test  validity  of  county  seat  election. 

133.  Mandamus  to  compel  the  several 
officers  of  a  county  to  hold  their  offices  at 
the  legal  county  seat  is  the  proper  remedy 
to  determine  whether  the  county  seat  has 
been  legally  changed,  in  the  absence  of  any 
other  adequate  and  speedy  remedy  to  test 
the  validity  of  the  election  held  to  relocate 
the  county  seat.  State  ex  rel.  Little  v. 
Langlie,  5  N.  D.  594,  67  N.  W.  958,       32 :  723 

134.  The  remedy  of  contest  in  the  courts 
to  test  the  validity  of  a  county  seat  elec- 
tion, furnished  by  Dak.  Comp.  Laws,  §§ 
1494-1498,  although  adequate  and  speedy, 
does  not  preclude  the  remedy  by  mandamus 
to  compel  the  officers  to  remove  their  of- 
fices to  the  legal  county  seat,  as  such 
remedy  could  be  employed  before  the  pas- 
sage of  Dak.  Laws  1885,  chap.  54,  by  which 
such  sections  were  enacted,  and  §  11  ex- 
pressly provides  that  the  act  shall  not  af- 
fect any  of  the  remedies  provided  for  in  the 
Code  of  Civil  Procedure.  Id. 
To  compel  determination  of  tie  vote. 
Estoppel  as  to,  see  Estoppel,  143. 

135.  Election  officers  may  be  compelled  by 
mandamus  to  perform  a  statutory  duty  of 
determining  by  lot  the  person  entitled  to 
an  office  in  case  of  a  tie  vote;  and  they  can- 
not, by  adjourning,  evade  the  performance 
of  such  duty.  Johnston  v.  State  ex  rel. 
Sefton,  128  Ind.  16,  27  N.  E.  422,  12:  235 
To  try  title  to  office. 

For  Editorial  Notes,  see  infra.  III.  §  4. 

136.  Mandamus  is  not  the  proper  pro- 
ceeding by  which  to  try  title  to  an  office. 
Biggs  V.  McBride,  17  Or.  640,  21  Pac.  878, 

5:  115 

137.  Mandamus,  and  not  quo  warranto,  is 
the  proper  remedy  when  a  relator  in  office 
de  jure  et  de  facto  is  interfered  with  by  one 
whose  lack  of  title  de  jure  is  res  judicata. 
State,  Leeds,  Prosecutor,  v.  Atlantic  City 
(N.  J.  Sup.)  52  N.  J.  L.  332,  19  Atl.  780, 

8:  697 

138.  The  proper  remedy  to  test  the  claim- 
ant's title  to  an  office  occupied  de  facto  by 
a  person  claiming  it  under  color  of  right  is 
quo  warranto,  and  not  mandamus.  Id. 

139.  The  legality  and  validity  of  an  elec- 
tion by  the  mayor  and  aldermen  of  a  city 
by  ballot,  where  no  other  official  is  in  terms 
directed  to  declare  or  certify  it,  and  no  pro- 
vision is  made  for  a  contest,  may  be  in- 
quired into  by  mandamus  to  compel  recog- 
nition of  the  claimant's  title.  Lawrence  v. 
Ingersoll,  88  Tenn.  52.  12  S.  W.  422.  426. 

6:  308 

140.  The  rule  that  mandamus  will  lie  to 
compel  a  board  of  commissioners  to  approve 
the  bond  of  a  public  officer,  or  show  cause 
for  not  approving  it,  does  not  apply  where 
the  rejection  of  the  bond  operates  as  a 
decision  against  the  right  of  the  applicant 
to  hold  the  office,  since  such  decision  is  _  a 
judicial  one  from  which  an  appeal  will  lie. 
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Knox  County  v.  Johnson,  124   Ind.   145,  24 
N.  E.  148,  7 :  684 

141.  When  neither  the  speaker  of  the 
house  of  delegates  nor  the  joint  assembly 
of  both  houses  of  the  legislature  convened 
under  W.  Va.  Const,  art.  7,  §  3,  for  the  pur- 
pose of  opening  and  publishing  the  returns 
of  the  election  for  the  office  of  governor, 
does  m  fact  open  and  publish  the  returns  in 
respect  to  said  office,  or  declare  any  person 
elected  to  that  office,  the  supreme  court  can- 
not by  mandamus  adjudge  the  person  who 
appeals  from  the  returns  certified  to  the 
speaker  of  the  house  to  have  received  the 
highest  number  of  votes  for  that  office  to 
be  tne  governor,  and  compel  the  person  who 
was  the  governor  during  the  preceding  term 
to  deliver  the  office  and  the  insignia  to  him. 
Goff  v.  Wilson,  32  W.  Va.  393,  9  S.  E.  26, 

3:  58 

142.  The  fact  that  a  county  superintend- 
ent of  schools  was  elected  by  means  of 
corruption  cannot  be  relied  upon  to  prevent 
the  issuance  of  a  mandate  to  compel  the 
board  of  county  commissioners  to  approve 
his  school-book  bond,  if,  upon  his  receiving 
the  required  number  of  votes,  a  certificate 
of  election  has  been  issued  to  him,  and  he 
has  duly  qualified  and  entered  upon  the 
discharge  of  the  duties  of  his  office.  His 
right  to  hold  the  office  cannot  be  inquired 
into  except  by  a  direct  proceeding  institut- 
ed for  that  purpose.  State  ex  rel.  Taylor 
V.  Warrick  County,  124  Ind.  554,  25  N.  E. 
10,  8:  607 
Restoration  to  office. 

bee  also  infra,  170. 

143.  Mandamus  lies  to  restore  to  office 
one  who  has  been  wrongfully  deprived  there- 
of by  the  illegal  appointment  of  another, 
though  the  person  appointed  in  his  stead  be 
in  possession  de  facto.  Schmulbach  v. 
Speidel,  50  W.  Va.  553,  40  S.  E.  424,  55:  922 

144.  Mandamus  is  not  the  proper  remedy 
to  restore  to  office  a  person  who  has  been 
wrongfully  removed  therefrom,  after  a  suc- 
cessor has  been  elected  to  fill  the  vacancy 
caused  by  his  removal  and  has  entered  upon 
the  performance  of  the  official  duties.  An 
information  in  the  nature  of  quo  warranto 
must  then  be  resorted  to.  People  ex  rel. 
Nicoll  v.  New  York  Infant  Asylum,  122  N. 
Y.  190,  25  X.  E.  241,  10:  381 
To  compel  delivery  of  insignia  and  property 

of  office. 
Defenses,  see  infra,  212,  213. 
See  also  supra,  141;  infra,  177,  188,  204. 

145.  Mandamus  will  lie  to  compel  the  de- 
livery of  the  insignia  of  an  office  to  one 
having  a  certificate  of  election  thereto,  and 
who  has  qualified  thereunder,  irrespective  of 
his  eligibility.  Stevens  v.  Carter,  27  Or. 
553,  40  Pac.  1074,  31:  342 

146.  Mandamus  is  the  proper  remedy  to 
compel  an  officer  who  has  been  regularly 
and  lawfully  suspended,  to  deliver  the  of- 
ficial property  of  the  office  to  his  successor. 
State  ex  rel.  Attorney  General  v.  Johnson, 
30  Fla.  433,  11  So.  845,  18:  410 


g.  To  School  Officers. 
See  also  supra,  142;  Schools,  111. 

147.  Mandamus  may  issue  to  reinstate  a 
pupil  in  school  if  he  is  refused  admission  to 
or  continuance  in  the  school  by  arbitrary  or 
capricious  exercise  of  authority  by  the  of- 
ficers. Jackson  v.  State  ex  rel.  Majors,  57 
Neb.  183,  77  N.  W.  662,  42:  792 

148.  Mandamus  will  lie  to  compel  the  re- 
instatement of  a  student  wrongfully  ex- 
pelled from  a  law  school  without  notice. 
Baltimore  University  v.  Colton,  98  Md.  623, 
57  Atl.  14,  64:  108 

149.  An  action  for  breach  of  contract  is 
not  an  adequate  remedy  for  the  wrongful 
expulsion  of  a  student  from  a  law  school, 
thereby  depriving  him  of  the  opportunity  of 
obtaining  a  diploma  and  degree  to  which, 
under  his  contract,  he  is  entitled.  Id. 

h.  To  Excise  Officers. 

Who  May  Bring  Action,  see  infra,  161. 

See  also  infra,  201,  202. 

For  Editorial  Notes,  see  infra,  III.  §  1. 

150.  Mandamus  will  issue  to  compel  the 
granting  of  a  barroom  license,  where  the 
refusal  to  grant  such  license  is  arbitrary 
and  discriminatory  and  in  excess  of  the 
discretion  vested  in  the  city  as  to  regu- 
lating the  sale  of  intoxicating  liquors.  State 
ex  rel.  Galle  v.  New  Orleans,  113  La.  371, 
36  So.  999,  67:  70 


II.  Procedure;    Hearing;    Determination, 
a.  In  General;  Prerequisites. 

Certiorari  to  Aid  Court  in  Reaching  De- 
cision, see  Certiorari,  7. 

Conclusiveness  of  Judgment,  see  Judgment, 
295,  296. 

Service  of  Writ,  see  Writ  and  Process,  24, 
33. 

Mode  of  Serving,  see  Constitutional  Law, 
183. 

For  Editorial  Notes,  see  infra.  III.  §§  7,  8. 

151.  Mandamus  proceedings  against  a 
railroad  company  may  be  instituted  in  the 
county  where  the  tracks  are  laid,  and  with- 
in the  limits  of  which  its  operating  officers 
are,  although  its  business  officers  are  in  an- 
other county,  under  a  statute  giving  to 
courts  of  any  county  jurisdiction  to  issue 
writs  to  corporations  "being  or  having  their 
chief  place  of  business  within  the  county." 
Loraine  v.  Pittsburg,  J.  E.  &  E.  R.  Co.  205 
Pa.  132,  54  Atl.  580,  61:  502 

152.  One  seeking  a  mandamus  to  comuel 
the  issuance  of  a  permit  to  erect  a  building 
on  a  city  lot  must  show  his  right  to  build 
there,  in  order  to  show  that  the  petition  is 
bona  fide  and  founded  on  substantial  right. 
Bostock  V.  Saras,  95  Md.  400,  52  Atl.  665, 

59:  282 
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Conditions  precedent. 

See  also  infra,  206. 

153.  A  prior  demand  for  the  operation  of 
a  street  railway  is  not  absolutely  necessary 
to  sustain  a  proceeding  for  mandamus  to 
compel  its  operation.  State  ex  rel.  Grins- 
felder  v.  Spokane  Street  R.  Co.  19  Wash. 
518,  53  Pac.  719,  41:  515 

154.  A  demand  and  refusal  of  a  proper 
contract  to  supply  news  to  a  newspaper 
is  a  necessary  condition  precedent  to  any 
writ  of  mandamus  to  compel  a  press  as- 
sociation to  enter  into  such  a  contract. 
State  ex  rel.  Star  Pub.  Co.  v.  Associated 
Press,  159  Mo.  410,  60  S.  W.  91,  51 :  151 

155.  No  demand  is  necessary  before  appli- 
cation for  a  mandamus  to  compel  accept- 
ance of  a  public  office.  People  ex  rel.  Ger- 
man Ins.  Co.  V.  Williams,  145  111.  573,  33  N. 
E.  849,  24:  492 

156.  Mandamus  to  compel  officers  to  pro- 
ceed under  prior  laws  in  respect  to  elections, 
instead  of  following  an  unconstitutional 
statute,  is  not  premature  because  nc  de- 
mand and  refusal  has  been  made  or  thi^ 
time  arrived  when  it  is  the  duty  of  the 
officers  to  act.  State  ex  rel.  Morris  v. 
Wrightson  (N.  J.  Sup.)  56  X.  J.  L.  126,  28 
Atl.  56,  22:  548 

b.  Parties. 

Relator. 

In  Broceedings  to  Compel  Issuance  of  Mile- 
age Tickets,  see  Attorney  General,  4. 
See  also  infra,  219. 
For  Editorial  Notes,  see  infra.  III.  §  7. 

157.  An  objection  that  a  private  citizen 
as  relator  in  a  petition  for  raandamus  has 
not  made  any  application  to  the  attorney 
general  to  institute  the  proceeding  is  not 
valid  where  the  attorney  general  is  shown 
to  be  adverse  to  the  application  by  his  ap- 
pearance for  the  respondent.  Giddings  v. 
Blacker,  93  Mich.  1,  52  N.  W.  944,       16:  402 

158.  Interest  as  a  citizen  in  having  the 
laws  executed  and  the  duty  in  question  en- 
forced is  sufficient,  without  any  other  legal 
interest  for  a  relator,  where  mandamus  is 
sought  to  enforce  a  public  right.  Florida 
C.  &  P.  R.  Co.  V.  State  ex  rel.  Tavares.  31 
Fla.  482,  13  So.   103.  20:  419 

159.  In  mandamus  proceedings  to  enforce 
a  private  right,  the  real  party  in  interest 
•-hould  be  named  as  plaintiff,  and  such  pro- 
ceedings should  not  be  entitled  in  the  name 
of  the  state  on  the  relation  of  such  party. 
Howard  v.  Huron.  5  S.  D.  539.  59  X.  W. 
8.33.  26:  493 

IGO.  A  mandamus  proceeding  is  properly 
brought  in  the  name  of  the  state  on  the 
relation  of  the  party  beneficially  interested, 
where  statutes  do  not  define  the  writ,  or 
firesrrihe  for  it  a  form  of  title,  or  declare 
in  wlio>e  name  it  shall  be  prosecuted,  but 
jirexTve  the  ancient  method  of  suing  out 
the  writ,  and  prescribe  that  it  must  he 
i--iU'(l  upon  nltidavit  on  the  application  of 
tlic  fiarty  bonriieially  intcrp^rfd.  State  ex 
Tf-1.  WfiiiliprLT  V.  Tiicitii-  Tlre^'iiiL'  c^  M.  Co. 
.11  AVa-h.  4.")1.  .^S  Par-.  .^,P4.  ^  47:  208 

101.  r)ne    liaving    a    lir-ciiie    to    engage    in 


the  sale  of  intoxicating  liquor  has  sufficient 
interest  to  entitle  him  to  file  a  petition  for 
mandamus  to  compel  erasure  by  one  whose 
duty  it  is  to  do  so,  of  erroneous  entries  in 
tne  journals  of  the  legislature  showing  the 
passage  of  a  statute  imposing  an  additional 
tax  upon  such  business,  payment  of  which 
is  necessary  to  protect  him  from  fine  or 
imprisonment.  State  ex  rel.  Brickman  v. 
Wilson,  123  Ala.  259,  26  So.  482,         45:  772 

162.  An  attorney  at  law  is  a  proper  party 
to  apply  for  mandamus  against  the  com- 
missioner of  patents,  to  compel  him  to  give 
a  certified  copy  of  an  abandoned  application 
for  a  patent,  which  is  needed  as  evidence  in 
a  suit  then  pending  in  which  he  is  inter- 
ested as  an  attorney.  United  States  ex  rel. 
Pollok  V.  Hall  (D.  C.)  7  Mackey,  14,    1:  738 

163.  A  mine  owner  may  maintain  an  ap- 
plication in  his  own  name  for  a  writ  of 
mandamus,  without  the  intervention  of  the' 
attorney  general,  to  compel  a  railroad  com- 
pany, whose  road  is  his  only  means  of  access 
to  market,  to  furnish  cars,  which  it  refuses 
to  do  except  upon  conditions  which  are  il- 
legal; and  it  is  immaterial  that  the  same 
conditions  are  exacted  of  other  shippers 
along  the  line.  Loraine  v.  Pittsburg,  J.  E. 
&  E.  R.  Co.  205  Pa.  132,  54  Atl.  580,    61 :  502 

164.  The  right  of  an  individual  to  apply 
for  a  writ  of  mandamus  to  compel  a  railroad 
company  to  serve  him  is  not  taken  away  by 
a  statute  which  provides  that,  when  the 
writ  is  sought  to  procure  the  performance 
of  a  public  duty  only,  the  proceedings  shall 
be  in  the  name  of  the  commonwealth  at  the 
relation  of  the  attorney  general,  where  it 
also  provides  that  it  shall  issue  on  the  ap- 
plication of  a  person  beneficially  interested. 

Id. 

165.  The  interest  of  a  citizen  in  having 
the  right  of  the  public  enforced  under  an 
ordinance  limiting  the  rates  of  fare  to  be 
charged  by  a  street  railway  company  is  suf- 
ficient to  enable  him  to  be  a  relator  in  a 
petition  for  mandamus  to  enforce  it.  Peo- 
ple ex  rel.  .lackson  v.  Suburban  R.  Co.  178 
111.  594,  53  N.  E.  349,  49:  650 

166.  One  who  lives  adjacent  to  a  street 
railway  and  owns  considerable  property 
there,  which  he  has  improved,  relying  upon 
the  facilities  afforded  by  the  line,  has  a 
material  individual  interest  which  entitles 
him  to  be  a  relator  in  mandamus  to  enforce 
the  operation  of  the  line.  State  ex  rel. 
Grinsfelder  v.  Spokane  Street  ^.  Co.  19 
Wash.  518,  53  Pac.  719,  41:  515 

167.  A  municipality  in  the  streets  of 
which  a  railway  is  located  by  ordinance  is 
a  proper  relator  in  a  proceeding  by  man- 
damus to  enforce  the  duty  of  the  company 
to  the  public  to  operate  its  road.  State  ex 
rel.  Bridgeton  v.  Bridgeton  &  M.  Traction 
Co.  (X.  .7.  Sup.)  62  X.  J.  L.  592,  43  Atl.  715, 

45:  837 
1G8.  The  chief  magistrate,  charged  with 
seeing  tliat  the  laws  are  faithfully  executed 
is  a  proper  relator  in  a  proceeding  by  man- 
(lannis  to  require  the  sealing  and  counter- 
siL'ning  of  an  official  commission.     State  ex 
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rel.  Fleming  v.  Crawford,  28  Fla.  441,   10 
So.  118,  14:  253 

169.  Citizens  who  are  deprived  of  as  full 
and  effective  an  elective  franchise  as  they 
are  entitled  to  under  the  Constitution  by  an 
apportionment  act  have  a  sufficient  interest 
to  prosecute  a  writ  of  mandamus  to  test 
the  statute.  State  ex  rel.  Morris  v.  Wright- 
son  (N.  J.  Sup.)  56  N.  J.  L.  126,  28  Atl. 
56,  22:548 

170.  The  rights  of  relator  alone,  and  not 
those  of  the  public,  will  be  considered  upon 
an  application  for  a  writ  of  mandamus  in 
the  name  of  the  people  at  the  relation  of  a 
candidate  for  office  to  compel  the  issuance 
of  a  certificate  of  his  election.  The  people 
are  in  such  case  merely  formal  parties. 
People  ex  rel.  Sherwood  v.  State  Bd.  of 
Canvassers,  129  N.  Y.  360,  29  N.  E.  345, 

14:  646 
Defendants. 

171.  Leaving  oflF  from  a  peremptory  writ 
of  mandamus  the  name  of  the  president  of 
a  corporation,  which  appeared  in  the  alter- 
native writ,  is  not  error,  where  he  is  shown 
to  have  no  authority  to  perform  the  re- 
quired duty,  under  a  statute  providing  that, 
when  the  writ  is  sought  against  a  private 
corporation,  the  alternative  writ  shall  be 
directed  against  the  corporation  by  name, 
and  also  against  any  person  connected 
therewith  whom  it  is  sought  to  coerce,  and 
that  the  peremptory  writ  may  be  directed 
to  the  corporation  or  to  the  person  who 
has  the  power,  or  whose  duty  it  is,  to  do 
the  act  required.  McClintock  v.  Young  Re- 
publicans, 210  Pa.  115,  59  Atl.  691,      68:  459 

172.  Mandamus  to  state  officers  whose 
terms  expire  pending  the  proceeding  cannot 
be  enforced  against  their  successors  unless 
they  are  substituted  as  parties,  and  this 
may  be  done  under  N.  Y.  Code  Civ.  Proc.  § 
1930.  People  ex  rel.  Broderick  v.  Morton, 
156  K  Y.  136,  50  N.  E.  191,  41:231 

173.  That  municipal  officers  have  entered 
into  a  conspiracy  to  license  gambling  houses 
under  the  guise  of  periodical  fines  does  not 
require  the  joining  of  anyone  but  the  chief 
of  police  in  a  writ  of  mandamus  to  compel 
him  to  perform  his  statutory  duty  to  prose- 
cute gamblers,  since  in  such  case  he  cannot 
claim  to  have  been  directed  to  neglect  his 
duty  by  any  lawful  command  of  a  superior 
officer.  State  ex  rel.  Livingston  v.  Wil- 
liams, 45  Or.  314.  77  Pac.  965,  67:  166 

174.  Where  the  statute  imposes  the  duty 
upon  a  police  officer  to  prosecute  gamblers, 
a  writ  of  mandamus  to  compel  him  to  do  so 
should  not  join  the  mayor  and  common 
council  for  the  purpose  of  compelling  them 
to  direct  him  to  perform  his  duty,  since 
their  co-operation  is  not  necessary  to  secure 
the  end  sought.  Id. 

175.  Mandamus  to  the  treasurer  of  a 
town  to  compel  payment  of  a  share  of  the 
expense  of  a  bridge  district  to  which  it 
belongs  is  properly  issued  against  him  with- 
out making  the  bridge  district  or  the  towns 
which  belong  to  it  parties  defendant.  State 
ex  rel.  Bulkelev  v.  Williams.  68  Conn.  131, 
35   Atl.  24,   42 f,  4S:  4G5 


176.  Where  a  mandamus  is  applied  for  to 
compel  a  municipal  corporation  to  restore 
relator  to  an  office  to  which  he  is  prima 
facie  entitled,  the  incumbent  is  not  a  neces- 
sary party  to  the  allowance  of  a  peremp- 
tory mandamus.  State,  Leeds,  Prosecutor, 
V.  Atlantic  City  (N.  J.  Sup.)  52  N.  J.  L.  332, 
19  Atl.  780,  8:  697 

177.  The  new  appointee  is  not  a  necessary 
party  to  proceedings  to  compel  a  suspended 
officer  to  deliver  over  the  official,  property  of 
the  office,  but  the  attorney  general  is  a 
proper  and  sufficient  relator.  State  ex  rel. 
Attorney  General  v.  Johnson,  30  Fla.  433,  11 
So.   845,  18:410 

c.  Pleading;  Writ  and  Return. 

See  also  infra,  19S-200. 

178.  Allegations  that  a  certain  institu- 
tion was  a  reputable  college  and  that  suf- 
ficient evidence  of  that  fact  was  at  the  com- 
mand of  a  board  of  examiners  to  whom  a 
diploma  from  that  college  was  presented  and 
that  the  petitioner  furnished  evidence  satis- 
factory to  the  board  are  not  sufficient  to 
show  that  the  board  found  those  facts,  so 
as  to  make  a  petition  for  mandamus  good 
on  demurrer.  Van  Vleck  v.  Board  of  Den- 
tal Examiners  (Cal.)  48  Pac.  223,        44:  635 

179.  In  a  proceeding  by  mandamus  to  com- 
pel the  vacation  of  an  order  removing  per- 
sons from  office,  the  statement  of  the  board 
which  removed  them,  that,  in  its  opinion, 
the  persons  were  incompetent,  cannot  be 
traversed.  Trainor  v.  Wayne  County  Audit- 
ors, 89  Mich.  162,  50  N.  W.  809,  15:  95 
Striking  out  allegations. 

180.  In  a  proceeding  by  mandamus  to 
compel  city  officers  to  take  action  on  plans 
and  specifications  submitted  by  a  subway 
company  under  an  ordinance,  allegations  as 
to  another  ordinance  giving  rights  to  other 
companies  may  be  struck  out  of  the  alter- 
native writ  as  immaterial  and  redundant. 
State  ex  rel.  National  Subway  Co.  v.  St. 
Louis,  145  Mo.  551,  46  S.  W.  981,  42:  113 
Filing  amended  complaint. 

181.  When  a  demurrer  is  sustained  to  an 
alternative  writ  of  mandamus  because  sev- 
eral causes  of  action  were  improperly  united, 
the  plaintiff  can  proceed  only  by  filing  an 
amended  complaint  containing  the  cause  of 
action  which  he  elects  to  pursue.  State  ex 
rel.  Livingstone  v.  Williams  (Or.)  77  Pac 
965,  67:  166 
The  writ. 

Striking   out   Allegations    from,    see   supra, 
180. 

182.  A  writ  of  mandamus  is  properly  di- 
rected to  a  corporation  in  its  corporate 
name.  State  ex  rel.  Gradv  v.  Chicago,  M.  & 
X.  R.  Co.  79  Wis.  259,  48  X.  W.  243,  12:  ISO 

183.  A  writ  of  mandamus,  whether  alter- 
native or  peremptory,  must  not  only  show 
the  obligation  of  the  defendant  to  perform 
the  act,  but  must  also  show  his  omission 
to  perform  it.  Rosenthal  v.  State  Bd.  of 
Canvassers,  50  Kan.  120,  32  Pac.  120,  10:  157 

184.  The  facts  stated  in  an  alternative 
writ  of  mandamus  may  be  supplemented  by 
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those  stated  in  the  application  in  determin- 
ing whether  or  not  they  are  sufficient  to 
withstand  a  demurrer.  Wampler  v.  State 
ex  rel.  Alexander,  148  Ind.  557,  47  N.  E.  1068, 

38:  829 

185.  The  mandatory  part  of  the  alter- 
native writ  of  mandamus  must  conform  to 
the  case  made  by  the  recitals  in  such  writ, 
and  must  not  require  more  to  be  done  than 
is  justified  by  such  writ.  Florida  C.  &  P.  R. 
Co.  V.  State  ex  rel.  Tavares,  31  Fla.  482,  13 
So.  103,  20:  419 

186.  The  range  of  action  required  of  the 
respondent  by  an  alternative  writ  of  man- 
damus should  be  clearly  brought  out  and  ex- 
plicitly set  forth  in  the  mandatory  part  of 
such  writ,  and  the  duty  commanded  should 
not  be  left  to  indiscriminate  outside  ascer- 
tainment dehors  the  writ.  Id. 

187.  Where  an  alternative  writ  of  man- 
damus brought  to  compel  the  payment  by  a 
county  treasurer  of  county  warrants  shows 
that  warrants  regular  upon  their  face  were 
issued  by  the  proper  officer  and  for  value 
received,  and  that  the  treasurer  has  the 
funds  for  their  payment,  it  is  not  demur- 
rable. Ray  V.  Wilson,  29  Fla.  342,  10  So. 
613,  14:  773 

188.  An  alternative  writ  of  mandamus  to 
compel  the  surrender  by  a  prior  incumbent 
of  a  public  office,  of  the  office  room  and 
documents,  need  not  allege  the  eligibility 
of  the  person  elected.  State  ex  rel.  Lamar 
V.  Johnson,  35  Fla.  2,  16  So.  786,  31:  357 

189.  An  alternative  writ  of  mandamus  to 
compel  the  surrender  by  a  prior  incumbent 
of  a  public  office,  of  the  office  room  and 
documents,  need  not  allege  in  specific  words 
tliat  his  term  has  expired  or  that  a  succes- 
sor has  been  elected,  but  it  is  sufficient  if 
such  election  and  expiration  follow  as  a 
necessary  consequence  from  the  words  used. 

Id. 
Return. 
See  also  infra,  203. 

190.  The  statement  of  a  return  to  an 
alternative  writ  of  mandamus  should  be 
positive,  and  not  on  information  and  belief. 
Ray  V.  Wilson,  29  Fla.  342,  10  So.  613. 

14:  773 
191.  A  return  to  a  sufficient  alternative 
writ  of  mandamus  must  state  all  the  facts 
relied  upon  by  the  respondent,  with  such 
precision  and  certainty  that  the  court  may 
he  fullj'  advised  of  all  the  particulars  neces- 
sary to  enable  it  to  pass  upon  the  suf- 
ficiency of  tlie  return;  and  its  statements 
cannot  be  supplemented  by  inference  or  in- 
tendment. Id. 

102.  A  return  to  a  writ  of  mandamus  re- 
quiring payment  of  county  warrants,  which 
states  that  no  order  for  payment  appears 
upon  the  county  record?,  is  insufficient  even 
if  such  order  is  noco=?ary  liefore  payment, 
where  it  does  not  allorre  that  no  such  order 
wa?  pvcr  passed  and  entered.  Id. 

10.1.  A  return  tn  an  alternative  writ  of 
jnaiulamiis.  tliat  tlie  waD'aiits  T,vhose  pay- 
ment i'^  =(iiiL'1it  are  -piirieai;,  il!op;al,  and 
\rii(l,  i-i.  lieiiiLT  a  mere  eonelusion  of  law. 
in^ufricieiit.  as  likewise  is  a  return  lliat  tlu^ 


warrants  were  issued  and  are  held  without 
valuable  consideration,  such  statement 
being  made,  not  as  a  positive  averment  of 
such  fact,  but  as  an  inference  or  argument 
drawn  from  or  based  upon  allegations  which 
do  not  support  the   inference  or  argument. 

'  Id. 

194.  A  return  will  be  sufficient  to  warrant 
a  denial  of  a  writ  of  mandamus  to  reinstate 
a  person  in  a  social  club  from  which  he  has 
been  expelled,  if  the  club  had  power  to 
make  the  expulsion,  where  it  appears  there- 
from that  the  proceedings  of  expulsion  were 
regular  and  conducted  in  good  faith,  that 
the  accused  was  accorded  a  full  and  fair 
hearing,  and  that  a  proper  judgment  was 
entered  on  the  facts,  and  the  whole  pro- 
ceeding is  stated  with  substantial  accuracy, 
although  absolutely  technical  accuracy  of 
statement  is  lacking,  and  it  does  not  appear 
that  the  accused  was  found  guilty  in  totidem 
verbis  of  the  acts  for  which  the  by-laws 
permit  expulsion.  Com.  ex  rel.  Burt  v. 
Union  League,  135  Pa.  301,  19  AM.  1030, 

8:  195 

195.  A  return  to  a  writ  of  mandamus  to 
compel  the  restoration  of  a  member  of  a 
mutual  benefit  society  to  his  rights  there- 
in, which  alleges  that,  upon  evidence  pro- 
duced after  notice  to  accused  and  an  oppor- 
tunity given  him  to  be  heard,  the  society 
made  a  judicial  determination  that  he  had 
been  guilty  of  conduct  which,  under  the 
rules  of  the  association,  subjected  him  to  ex- 
pulsion from  the  society,  is  sufficient,  al- 
though it  does  not  aver  that  the  charges 
were  true,  where  he  presented  no  evidence, 
and  the  society  therefore  had  only  part  of 
the  evidence  before  it  in  reaching  its  con- 
clusion. Pepin  V.  Societe  St.  Jean  Baptiste, 
24  R.  L  550,  54  Atl.  47,  60:626 

d.  Hearing  and  Determination;  Defenses. 

196.  That  it  doubts,  as  matter  of  law,  the 
existence  of  a  duty,  will  not  justify  a  court 
in  refusing  to  issue  a  writ  of  mandamus  to 
compel  its  performance,  since  the  court's 
duty  is  to  solve  such  doubts.  State  ex  rel. 
Brickman  v.  Wilson,  123  Ala.  259,  26  So. 
482,  45:  772 

197.  The  right  to  a  peremptory  writ  of 
mandamus  depends  upon  the  conceded  facts, 
the  same  as  if  the  relator  had  demurred  to 
the  allegations  of  the  defendant,  when  he 
proceeds  to  argument  upon  his  petition  and 
the  opposing  affidavits  without  issue  of  any 
alternative  writ.  Re  Steinway,  159  N".  Y. 
250.  53  X.  E.  1103,  45:461 

198.  On  demurrer  to  an  alternative  writ 
of  mandamus  the  question  presented  is  not 
whether  relator  is  entitled  to  some  relief, 
but  whether  he  is  entitled  to  the  specific 
relief  asked  for.  State  ex  rel.  Indianapolis 
V.  Indianapolis  Union  R.  Co.  160  Ind.  45,  66 
X.  E.  163,  60:  831 

19!).  The  presumption  that  a  statute  has 
heeti  constitutionally  enacted  when  it  has 
l)eon  enrolled,  signed  by  the  presiding  officer 
(if  each  house,  and  approved  by  the  gover- 
nor,  is   not   conclusive   in   a   proceeding   by 
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mandamus  to  enforce  it,  where  facts  show- 
ing that  the  bill  was  not  constitutionally 
passed  are  alleged  by  the  answer  and  ad- 
mitted by  demurrer.  Xorman  v.  Kentucky 
Bd.  of  Managers  of  World's  Col.  Expo.  93 
Ky.  537,  20  S.  W.  901,  18:  556 

200.  Final  judgment  on  an  issue  of  law 
on  which  both  parties  have  been  fully  heard 
should  be  rendered  on  overruling  a  demurrer 
to  the  petition  in  a  mandamus  proceeding, 
notwithstanding  an  application  for  per- 
mission to  raise  an  issue  of  fact,  where  it 
is  substantially  admitted  that  the  aver- 
ments of  the  petition  were  true  at  the  time 
they  were  made,  and  the  entire  argument 
on  behalf  of  the  respondent  is  as  to  the 
legal  right  to  do  what  the  petition  com- 
plains of.  People  ex  rel.  Jackson  v.  Suburb- 
an R.  Co.  178  III.  594,  53  N.  E.  349,    49:  650 

201.  A  board  having  discretion  to  grant 
or  refuse  a  license,  the  conditions  on  which 
it  offers  to  grant  the  license  are  entirely 
immaterial  on  an  application  for  mandamus. 
Port  Roval  Min.  Co.  v.  Hagood,  30  S.  C. 
519,  9  S.'E.  686,  3:  841 

202.  Upon  summary  proceedings  in  man- 
damus to  compel  the  issue  of  a  license,  the 
constitutionality  of  a  statute  giving  dis- 
cretion as  to  the  granting  of  a  license  can- 
not be  determined.  Id. 

203.  When  the  return  to  an  application 
for  a  writ  of  mandamus  puts  in  issue  no 
material  facts  affecting  the  substantial 
rights  of  the  parties,  the  court  may  hear 
and  determine  the  case  upon  questions  of 
law  alone.  Howard  v.  Huron.  5  S.  D.  539, 
59  N.  W.  833,  26:  493 

204.  The  courts  in  mandamus  proceedings 
will  compel  delivery  of  the  insignia  and 
property  of  a  public  office  for  the  time 
being,  to  one  having  a  prima  facie  title  to 
such  office,  without  adjudicating  the  actual 
title.  State  ex  rel.  Lamar  v.  Johnson,  35 
Fla.  2,  16  So.  786,  31:  357 

205.  The  right  of  an  officer  to  a  commis- 
sion which  has  been  issued  to  him  by  the 
governor  cannot  be  considered  on  an  appli- 
cation for  mandamus  to  compel  the  secre- 
tary of  state  to  ptr'^orm  his  ministerial 
duty  to  affix  the  great  seal  to  such  com- 
mission, notwithstanding  the  general  rule 
that  a  clear  legal  right  to  the  writ  must 
be  shown.  State  ex  rel.  Miller  v.  Barber,  4 
Wyo.  409.  34  Pac.  1028,  27 :  45 

206.  A  demand  for  a  tax  to  pay  a  judg- 
•  ment  and  an  alternative  writ  therefor  will 

permit  partial  relief  by  peremptory  writ  to 
make  a  levy  for  the  amount  of  tax  which 
the  city  is  authorized  to  levy,  and  apply 
to  the  judgment  any  surplus  after  paying 
current  expenses.  Howard  v.  Huron.  5  S. 
D.  5.39,  59  X.  W.  83.3,  26:  493 

Defenses. 
For  Editorial  Notes,  see  infra.  TTI.  §§  2,  6. 

207.  The  validity  of  the  original  cause  of 
action  cannot  be  questioned  in  a  mandamus 
proceedinfr  to  enforce  performance  of  a 
iudffment.^  Sherman  v.  Lanp;]iam,  92  Tex. 
13.  40  S.  W.  140.  42  S.  W.  961,  39:  258 

208.  The  unronstitiilionality  of  a  legis- 
lative act  canrr.t  he  set  up  by  executive  of- 


ficers in  defense  of  a  mandamus  to  compel 
the  performance  of  ministerial  acts  ordered 
by  the  legislature.  State  e\-  rel.  New  Or- 
leans Canal  &  Bkg.  Co.  v.  Heard,  47  La. 
Ann.  1679,  18  So.  746,         .  47:  512 

209.  The  unconstitutionality  of  alleged 
indebtedness  of  a  citj'  cannot  be  set  up  to 
defeat  a  mandamus  proceeding  for  the  en- 
forcement of  a  judgment  therefor.  Howard 
v.  Huron,  5  S.  D.  539,  59  N.  W.  833,  26:  493 

210.  A  state  auditor  and  a  state  treasurer 
may  be  compelled  by  mandamus  to  war- 
rant and  pay  a  sum  expressly  appropriated 
by  statute,  notwithstanding  their  contention 
that  the  act  is  unconstitutional.  State  ex 
rel.  New  Orleans  Canal  &  Bkg.  Co.  v.  Heard, 
47  La.  Ann.  1679,  18  So.  746,  47:  512 

211.  Mandamus  to  compel  tfie  granting  of 
a  right  by  the  trial  court  will  not  be  de- 
feated by  the  fact  that  that  court  has 
entered  an  order  denying  the  right,  which 
stands  unreversed  and  unappealed  from; 
and,  if  necessary  to  meet  the  exigencies  of 
the  case,  the  ancient  writ  will  be  modified 
and  enlarged  in  terras.  State  ex  rel.  Fourth 
Nat.  Bank  v.  Johnson,  103  Wis.  591,  79  N. 
W.  1081,  51:33 

212.  To  defeat  a  mandamus  proceeding  to 
compel  the  incumbent  of  an  office  whose 
term  has  expired  to  turn  over  the  insignia 
of  the  office  to  an  alleged  successor,  it  must 
appear  that  he  has  a  colorable  title  to  the 
office  and  is  in  possession  of  it  and  dis- 
charging the  duties  thereof  under  a  claim  of 
right.  Stevens  v.  Carter,  27  Or.  553,  40 
Pac.  1074,  31 :  342 

213.  Mandamus  to  put  into  possession  of 
the  property  and  insignia  of  a  public  office 
one  having  the  certificate  of  election  and 
the  commission  to  hold  the  office  cannot  be 
defeated  by  a  claim  that  the  election  was 
illegal  and  that  the  prior  incumbent  is  en- 
titled to  hold  as  an  officer  de  facto  until 
proper  election  and  qualification  of  his  suc- 
cessor. State  ex  rel.  Lamar  v.  Johnson,  35 
Fla.  2,  16  So.  786,  31:  357 

214.  Mandamus  to  compel  a  street  rail- 
way to  pave  the  line  of  its  track  will  not 
be  ordered  when  it  would  be  futile  because 
it  is  impossible  for  the  company  to  borrow 
or  otherwise  raise  the  money  to  pay  there- 
for. Benton  Harbor  v.  St.  Joseph  &  B.  H. 
Street  R.  Co.  102  Mich.  386,  60  N.  W.  758, 

26:  245 

215.  Mandamus  to  compel  the  repair  of  a 
railroad  track,  a  part  of  which  is  torn  up, 
may  be  refused  in  the  discretion  of  the 
court,  where  the  road  has  been  abandoned 
for  months  and  cannot  be  operated  excent 
at  great  loss,  not  taking  into  account  the 
repairs   and   taxes,   and   the   proceeding   not 

;  being  commenced  for  the  purpose  of  com- 
,  pelling  the  operation  of  the  road.  State  ex 
1  rel.  Little  v.  Dodge  City.  M.  &  T.  R.  Co.  53 
I  Kan.  329,  36  Pac.  755.  24:  564 

i  216.  A  petition  for  a  writ  of  mandamus 
I  to  compel  a  state  board  of  equalization  to 
I  comply  with  its  statutory  duty  to  assess 
I  corporate  capital  will  not  be  dismissed  be- 
!  cause  at  the  time  it  was  filed  the  board  was 
'  in  session  and  had  not  refused  to  make  the 
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assessment,  where  a  large  part  of  its  ses- 
sion-had elapsed  without  action,  even  after 
demand,  and  its  subsequent  adjournment 
without  action  shows  wilful  default  from 
the  beginning.  State  Board  of  Equalization 
V.  People  ex  rel.  Goggin,  191  111.  528,  61 
N.  E.  339,  58:  513 

217.  In  a  mandamus  proceeding  to  compel 
the  publication  of  a  proposed  constitutional 
amendment  by  the  secretary  of  the  com- 
monwealth, as  required  by  the  Constitu- 
tion, it  is  no  defense  that  no  appropriation 
of  moneys  to  defray  the  cost  of  publication 
has  been  made,  where  it  is  not  shown' that 
any  newspaper  has  refused  to  make  the  pub- 
lication without  being  paid.  Com.  ex  rel. 
Elkin  V.  Griest,  196  Pa.  396,  46  Atl.  505, 

50:  568 

218.  A  writ  of  mandamus  will  not  be  is- 
sued to  compel  the  secretary  of  state  to  re- 
ceive and  file  a  certificate  of  the  vote  of  a 
corporation  to  change  its  name  as  provided 
by  statute,  where  this  would  result  in  the 
use  of  the  same  name  by  two  corporations, 
with  a  possible  conflict  of  interests  and  lit- 
igation, under  statutes  which  show  an  in- 
tention to  prevent  the  use  of  the  same  name 
by  two  or  more  corporations.  Illinois 
Watch  Case  Co.  v.  Pearson,  140  111.  423,  31 
N.  E.  440,  16:  429 

219.  The  court  will  not  dismiss  a  man- 
damus proceeding  in  the  first  instance,  upon 
its  attention  being  called  to  the  fact  that 
it  is  not  prosecuted  in  the  name  of  the 
proper  party,  but  will  give  an  opportunity 
to  amend  by  striking  out  the  name  of  the 
unnecessary  party,  and  inserting  the  name 
of  the  party  beneficially  interested.  State 
ex  rel.  Weinberg  v.  Pacific  Brewing  &  M. 
Co.  21  Wash.  451,  58  Pac.  584.  47:  208 


III.  Editorial   Notes. 
a.  In  general;    when  may  issue. 

§  I.  Generally. 

Defined.     13:  120.* 
Nature  of  process.     3:  777.* 
As    a   remedy,   generally.      3:  54.* 
Distinguished  from  prohibition.     3:  56.* 
Distinguished   from   injunction.     3:  55.* 
Purpose   of  writ   purely   niandatorv.   3:55.* 
When  will  not  lie.     13':  120.* 
For  what  purposes  issued.     3:  265.* 
To  enforce  public  duties.     5:  102:*   6:  161.* 
To  public  officer.     1 :  738;*  6:  161  ;*  7:  105.* 
Right  to,  dependent  upon  legal  duty  of 

officer  to  act.     3:  778.* 
Necessity    that    duties    commanded    be 

purely  ministerial.  3:  778.* 
Not  control  offieial  discretion.  3:  316.*  778.* 
To  enforce  riisht  of  lowest  bidder  on  public 

contract.     26:  711. 
To   compel   action   of   medical   board.  20:  .155 
To  comp(d  approval  and  aeeeptaiice  of  li(|U()r 

bond.     7:  740. ■■• 
To  jfovernor.     .":  777;*  11:  76.'!."* 


Extent   to    which    courts    will   interfere   by 
mandamus   with  heads  of 
executive  department.     3: 
55.* 
To  obtain  reinstatement  in  social  organiza- 
tion or  club.     8:  195.* 
To  compel  removal  of  obstruction  from  high- 
way.   6:  161.* 
To  set  aside  service  of  process.     3:  266.  * 
§  2.  To  courts  and  court  officers. 
To  inferior  tribunal.     3:  476.* 
In  exercise  of  superintending  control  over 

inferior  courts.     51:  33. 
§  3.  To  compel  payment  of  municipal  debt 

by  custodian  of  funds. 
Rule  where  audit  is  conclusive.     14:  775. 
Statutory   changes   permitting   enforcement 
of  ministerial  duties.     14: 
775. 
Cases  in  which  writ  may  issue.     14:  776. 
Defenses;   irregular  or  insufficient  audit  or" 
warrant.     14:  778. 
Absence  of  funds.     14:  779. 
Fraud;  illegality  of  claim.     14:  779. 
Wrong  claimant.     14:  780. 
Other  defenses.     14:  780. 
§  4.  As  to  title,  acceptance,  or  surrender  ot 

public  office. 
Right  to  try  title  to  office  by.    3:  56.* 
To  compel  acceptance  of  office.     24:  493. 
To  compel  surrender  of  office.     31 :  342. 
General  doctrine.     31:343. 
Necessity  of  a  demand  and  refusal.  31: 

348. 
Effect   of   such    surrender.      31:  349. 
Sufficiency  of  title  to  support.    31:  349. 
Special  provisions  relating  to.     31 :  355. 
In  the   case   of  a   private   corporation. 

31:  360. 
When  writ  refused.    31:361. 

Insufficiency  of  facts.     31:  361. 

In  case  of  a  private  party.  31:  361. 

When  there  is  another  remedy.  31: 

362. 
In  the  absence  of  ouster.     31:  362. 
Prima  facie  title.    31 :  362. 
Possession   by   an   officer   de  facto. 

•31:  363. 
When  the  title  is  in  issue.  31:  363. 
Question  of  election.     31:366. 
Other   relief   sought.     31 :  367. 
Relator's  own  act.     31:367. 
English   cases.     31:  368. 
§  5.  As  to  corporations;   railroads. 
To   compel   acts   by   corporations.     12:  180.* 
To  enforce  provision  of  by-laws  of  corpora- 
tion.    32:  575. 
To  enforce  right  to  inspect  books  of  corpo- 
ration.    45:  457. 
To   compel   issuance   of  corporate  stock.   3: 

265.* 
To    compel    operation    of    railroad.    24:  564. 
Increased  facilities.     24:  566. 
Compelling     completion     of    road.     24: 
566. 
To    compel    railroad    company    to    construct 

fences.     12':  181.* 
§  6.  Unconstitutionality  of  statute  as  de- 
fense against  mandamus  to  compel 
its  enforcement. 
Cenerallv.    47:  512. 


MANDATE— MANUFACTURERS. 
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Constitutional  change  or  judicial  declara- 
tion of  invalidity.  47:  513. 

Ministerial   duties.     47:  513. 

To  compel  tax.     47:  514. 

The  payment  of  public  money.     47:  516. 

Judicial  officers.    47:  516. 

Other  decisions.     47:  517. 

Practice  matters.     47:  517. 

Cases  in  which  defense  was  made  without 
any  discussion.    47:  518. 

b.  Jurisdiction;  procedure. 

§  7.  Generally. 

Who  is  real  party  in  interest  by  whom  man- 
damus proceedings  must 
be  instituted.     64:  622. 

Essential  requisites  to  valid  application  for. 
3:265;*  3:  777.* 

Issuance  of  writ  in  discretion  of  court.  3: 
55;*  13:  120.* 

When  issuance  would  be  useless.    3:  56.* 

Necessity  of  showing  clear  legal  right.  3: 
777.* 

Procedure  in  mandamus  to  enforce  right  to 
inspect  books  of  corpora- 
tion.   45:  469. 

§  8.  Original  jurisdiction  of  court  of  last  re- 
sort in  mandamus  case. 
What  constitutes  original  jurisdiction.     58: 

833. 
Origin  and  nature.    58:  834. 
Method  of  conferring  and  extent  of.  58:  836. 
General  rules.     58:  836. 
Under  grant  of  general  common-law  ju- 

,  risdiction.     58:  838. 

Under  express  general  grant.     58:  838. 
Under  general  grant  of  appellate  juris- 
diction.    58:  844. 
Under  express  grant  for  appellate  pur- 
poses.   58:  846. 
Under    express     grant    for     particular 
named  purposes.     58:  847. 
Under   grant   of  jurisdiction   in   appeal 

and  mandamus.     58:  848. 
Under  grant  as  to  mandamus,  and  other 
writs    for    appellate    pur- 
poses.    58:  851. 
The  conflict  of  authority.     58:  851. 
Rule  limiting  authority  to  appellate 

purposes.     58:  851. 
Rule  that  authority  includes  origi- 
nal  jurisdiction.      58:  852. 
Restrictions  and  limitations  on  jurisdiction. 
58:  855. 
General  statement  as  to.    58:  855. 
Concurrent  jurisdiction  elsewhere  as  a 

restriction.     58:  855. 
Want  of  proper  facilities  as  a  restric- 
tion.    58:  858. 
Another  adequate  remedy  as  a  restric- 
tion.    58:859. 
General  rules.     58:  859. 
What  remedies  are  adequate.     58: 
860. 
Restriction  as  to  matters  puhlici  juris. 
58:  863. 
General   rules.     58:  863. 
L.R.A.  Dig.— 127. 


What  matters  are  publici  juris 
within  such  rules.  58: 
864. 
Restriction  from  independence  of  co- 
ordinate department  of 
government.      58:  866. 


MANDATE. 


On    Appeal,   Withholding,    see   Appeal    and 
Error,  1191,  1192,  1247. 


MANDATORY   INJUNCTION. 

See  Injunction,  24,  38-55,  242,  348,  349,  460, 
461.   485.   513. 

Editorial  Notes. 

Power  to  issue.    20:  161. 


MANDATORY   PROVISIONS. 

In  Statute,  see  Statutes,  485-493. 

#  •♦ 

MANGLE. 

Assumption  of  Risk  of  Operating,  see  Mas- 
ter and   Servant,  288. 


MANHOLE. 
Liability  for  Injury  at,  see  Highways,  272. 


MANSLAUGHTER. 

See  Homicide. 

«~»^ 

MANTELS. 

As  Fixtures,  see  Fixtures,  9,  41,  43. 

♦»»  ■ 

MANUAL  LABOR. 

What  is,  see  Mechanics'  Liens,  48. 


MANUFACTURERS. 


Equal  Protection  and  Privileges  as  to,  see 
Constitutional  Law,  471-477. 

Freedom  of  Contract  with  Employee,  see 
Constitutional  Law,  727,  730. 
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Liability  for  Injury  due  to  Defects  in  Ar- 
ticles Manufactured,  see  Negligence,  I. 
b,  2. 

Implied  Warranty  by,  see  Sale,  92-94,  105. 

Editorial  Notes. 

Judicial  notice  of  facts  with  relation  to. 
4:  39.» 

What  constitutes;  manufacturers;  manufac- 
turing companies;  news- 
papers tand  publishers; 
manufactured  articles.  14: 
107. 

Sale  distinguished  from  contract  to  manu- 
facture.   6:  788;*    14:  230. 

Duty  of  employer  as  to  inspection  of  in- 
strumentalities manufac- 
tured by  himself.    41:  70. 

Waiver  of  manufacturer's  lien  by  attach- 
ment or  execution.  50:  722. 

Implied  warranty  by  manufacturer.  22: 
^189. 

Warranty  on  sale  by  manufacturer  of  goods 
by  sample.    70:  665. 

Negligence  in  manufacture  of  explosives. 
29:  718. 

Liability  of  manufacturer  of  dangerous  arti- 
cle.    15:  818. 


MANUFACTURING. 


Statute  of  Frauds  as  to  Contract  for,  see 

Contracts,  I.  e,  1. 
Furnishing  Electric  Power  for,  as  a  Public 

Use,  see  Eminent  Domain,  95,  96.  127. 
Restraining  Method  of  Operating  Furnace, 

see  Nuisances,  33. 

♦-•-♦^ 


MANUFACTURING  CORPORATIONS. 

Class  Legislation  in  Favor  of  Employees  of, 
see  Constitutional  Law,  541,  543,  549, 
550.  553-555,  557.  559,  560. 

Exemption  of.  from  Taxation,  see  Taxes, 
254-261. 

♦-•-♦^ 

MANUFACTURING  ESTABLISHMENT. 

What  is,  see  Insurance,  456,  457. 


MANURE. 

Ijoss  of  Property  in.  by  Confusion,  see  Ac- 
cession and  Confusion. 

Rights  of  Cotenants  to.  sfo   Cotenancy.   15. 

Tenant's   Right    to.   see   Landlord   and    Ten- 
ant, 127. 

Editorial   Notes. 

Rights   of   landlord   and   tenant   to.   31:  698. 


MANY. 

Many  denotes  multitude,  but  not  major- 
ity. Louisville  &  N.  R.  Co.  v.  Hall,  87  Ala. 
708,  6  So.  277,  4:  710 


MAPS. 

Adverse  Possession  of  Street  Shown  on,  see 

Adverse  Possession,  44,  47. 
Sufficiency  of  Objection  to  Introduction  of, 

in  Evidence,  see  Appeal  and  Error,  312. 
Estoppel  by  Sale  of  Land  on  Showing  of, 

see  Cemeteries,  11. 
Copyright  of,  see  Copyright,  2. 
Dedication  by,  see  Dedication,  IV.  b. 
In  Deed,  see  Deeds,  67. 
On    Condemnation,    see    Eminent    Domain, 

176. 
Of   Proposed    Street,   as   Encumbrance,   see 

Encumbrances. 
As  Evidence,  see  Evidence,  1015. 
Levy  on,  see  Levy  and  Seizure,  20. 
In   Lien    Statement,  ^ee   Mechanics'   Liens, 

116. 
As  Exhibit,  see  Pleading,  74. 
Of  Proposed   Overhead  Railroad,   see  Rail-  ' 

roads,  65-67. 
For  Schools,  see  Schools,  115. 
See  also  Plat. 

Editorial  Notes. 

Reference   to,    in    description    in    deed.     4: 

425.* 
When  controlling  as  to  description  in  deed. 

13:  142.* 


MARGIN. 

Carrying  Stock  or  Provisions  on,  see  Brok- 
ers, 2-11. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
37-39,  242. 

Validity  of  Coptracts  for  Purchase  on,  see 
Contracts,  III.  d. 

Jurisdiction  of  Suit  to  Recover,  see  Equity, 
23. 

Transactions  on,  in  Board  of  Trade,  see  Ex- 
changes, 11-13. 

Indictment  for  Dealing  in  Futures,  see  In- 
dictment, etc.,  78,  132". 

Injunction  against  Payment  of  Deposited 
Margins,  see  Injunction,  229. 

Taking  Money  from  Agent  on,  see  Principal 
and  Agent,  61. 


MANUSCRIPT. 

Right?  of  Author  in,  see  Copyright,  1. 


MARINE  INSURANCE. 

See  Insurance. — espeeiallv  210,  211.  245, 
314-317.  9.58.  959.  1119-1121.  1152.  1242, 
1261.  1269,  1270,  1337-1340;  Specific 
Performance.  47. 
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MARINE  TORTS. 

Editorial  Notes. 

Loss  of  profits  as  element  of  damages  for. 
52:  61. 


MARITIME    JURISDICTION. 

See  Admiralty,  I. 


MARITIME  LAW. 


Law  Governing  Right  of  Action  for  Death, 
see  Conflict  of  Laws.  229,  241. 

Limitation  of  Liability  for  Causing  Death, 
see  Death,  3. 


MARITIME  LIENS. 


Enforcement   of,   in    Admiralty,    see   Admi- 
ralty,  4. 

1.  A  claim  for  money  advanced  upon  the 
credit  of  the  vessel  at  the  request  of  the 
owner,  who  is  without  funds  in  a  foreign 
port,  to  enable  the  vessel  to  load  and  con- 
tinue her  voyage,  is  a  maritime  lien.  Cham- 
berlain Transp.  Co.  v.  Ashland  Nat.  Bank. 
66  C.  C.  A.  555,  133  Fed.  725,  70:  353 

2.  A  maritime  lien  for  money  advanced 
to  a  vessel  in  a  foreign  port  upon  request 
of  the  owner,  to  assist  in  loading  her,  is  not 
defeated  by  the  fact  that  the  funds  were 
diverted  from  the  purpose  for  which  they 
were  advanced,  the  owner  being  estopped  to 
Bet  up  that  defense.  Id. 

3.  The  claim  of  a  materialman  for  supplies 
and  repairs  furnished  to  a  vessel  in  a  home 
port  is,  if  a  lien  be  given  therefor  by  a  state 
statute,  a  maritime  lien,  and  is  entitled  to 
the  same  precedence  that  a  like  claim  for 
supplies  and  repairs  furnished  in  a  foreign 
port  has  by  the  law  of  nations.  Clyde  v. 
Steam  Transp.  Co.  36  Fed.  501,  1:  794 

4.  The  lien  of  a  materialman  for  supplies 
and  repairs  furnished  in  a  home  port,  given 
by  a  state  statute,  is  entitled  to  priority 
over  a  mortgage  on  the  vessel  repaired,  al- 
though such  mortgage  had  been  duly  re- 
corded before  such  supplies  and  repairs  were 
furnished.  Id. 

5.  A  seaman  injured  in  the  service  of  a 
vessel  has  a  lien  on  the  same  for  the  dam- 
ages he  may  sustain  by  reason  of  the  neg- 
lect or  misconduct  of  the  officers  thereof  in 
caring  for  him  while  affected  bv  such  in- 
jury.    The  City  of  Carlisle,  39  Fed.  807. 

5:  52 
Editorial   Notes. 

What  contracts  will   support. 
General   principles.     70:  354. 
Decisions  bv  common-law  courts.  70:  358. 
Weight.    70:  .358. 


Lien  for  freight  and  demurrage.  70:  358. 
Average.     70:  363. 
Wages.    70:  364. 

Hypothecation  and  bottomry.     70:  364. 
Supplies  and  repairs.    70:  365. 
Advances    and    disbursements.    70:  367. 
To  enforce  contract  of  vessel.     70:  368. 
Salvage.     70:  368. 
To  pay  for  services  of  vessel.     70:  368. 
Freight.     70:  368. 

Lien  exists.    70:  368. 
Depends  on  possession.     70:  370. 
On  subfreights.     70:  371. 
When  attaches.     70:  373. 
Demurrage,    dead    freight,    and    other 
charges.     70:  374. 
General  average.     70:  375. 
Salvage.    70:  376. 

In  general.     70:  376. 
Rescue  of  captured  ship.    70:  377. 
Contracts  with  seamen.     70:  377. 
Lien  for  services.     70:  377. 
Lien  exists.    70:  377. 
Who  entitled  to.    70:  379. 
Effect  of  special  contract.     70:  380. 
Chartered  vessel.     70:  380. 
Loss  of.     70:  381. 
Board  and  supplies.    70:  381. 
Contract  between  master  and  ship.  70:  381. 
Services.     70:  381. 
Disbursements.     70:  383. 

Lien  on  ship  and  cargo.    70:  383. 
Lien  on  freight.     70:  384. 
Contracts  with  other  persons.    70:  384. 
Pilots.     70:  384. 
Stevedotes.     70:  384. 
Watchmen   and  caretakers.     70:  386. 
Agents,  brokers,  clerks,  etc.    70:  387. 
Other   contracts   for   services    and   benefits, 
generally.     70:  388. 
Towage.    70:  388. 
Wharfage.    70:  388. 
Insurance.     70:  389. 
Other  contracts.    70:  390. 
Vessel  in  custody  of  law.    70:  391. 
Contracts  for  supplies  and  repairs.  70:  391. 
Authority  to  give  lien.     70:  391. 
Of  master.     70:  391. 
Of  owner.     70:  392. 
Vessel  under  charter.     70:  395. 
Supplies  furnished  in  foreign  port.    70: 
399. 
General  rule.    70:  399. 
Necessity  for  lien  must  exist.     70: 

401. 
What  are  necessaries.     70:  403. 
Who  must  order.    70:  404. 
No  lien  if  sale  is  on  personal  credit. 

70:  405. 
Effect  of  taking  collateral  security. 

70:  406. 
Character  of  vessel.     70:  407. 
Supplies   furnished  in  home  port.     70: 
407. 
No   implied    lien    exists    generally. 

70:  407. 
Criticisms  of  rule.     70:  409. 
Change  of  admiralty  rule.    70:  410. 
Effect  of  state  statute.     70:411. 
Possessory    lien    for    repairs.     70: 
411. 
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Lien  on  proceeds.     70:  412. 
What  ports  are  foreign,  and  what  do- 
mestic.    70:  412. 
Contracts  for  construction.    70:  413. 
Advances.    70:  414. 

Lien  for,  in  general.     70:  414. 

By  agent,  charterer,  consignee,  etc.  70: 

416. 
By  ship's  husband  or  part  owner.    70: 
416. 
Mortgage,  purchase  money,  drafts.    70:  417. 
Bottomry.     70:  418. 

May  give  lien.    70:  418. 

Who  may  give.    70:  419. 

Necessity  must  exist.    70:  420. 

For  what  purposes  given.    70:  423. 

Who  may  take.    70:  425. 

Risk  and  interests.     70:  425. 

For  past  debts,   or  after  other  credit. 

70:  426. 
Communication  with  owner.    70:  427. 
Presumptions  and  burden  of  proof.  70: 

428. 
Rights  of  cargo.     70:  429, 
Recording.     70:  429. 
Respondentia.     70:  429. 
Hypothecation  of  freight.    70:  431. 
Contract  for  ship's  services.    70:  432. 

Lien  to  enforce  carriage  contract.     70: 
432. 
In  favor  of  cargo.    70 :  432. 
In  favor  of  passenger.  70:  433. 
Effect  of  "Commerce  Clause."    70: 
433. 
When  lien  attaches.    70:  433. 
Contract  to  act  as  agent.     70:  435. 
Other  contracts.     70:  436. 
Effect  of  English  statutes.     70:  436. 

The   statutes   and   their   interpretation. 

70:  436. 
Lien  of  master.     70:  437. 
For  wages.    70:  437. 
For  disbursements.     70:  438. 
Supplies  and  repairs.     70:  439. 
Advances.     70:  439. 
Other  liens.     70:  439. 


MARK. 

Signature  by,  see  Deeds.  3;  Evidence,  2328; 

Signature;  Wills.  21-23,  121. 
To  Affidavit,  see  Oath,  1. 

Editorial  Xotes. 

Signature  by.     12:  205;*  22:  .370. 

Proof   of,   by    subscribing   witness.    35:  350. 

Proof  of,  when  attesting  witnesses  are  dead 
or  cannot  remember  the 
transaction.      44:  142. 


MARKED    BALLOTS. 


See  Elections,  II.   b. 


MARKED   LINE. 

Controlling  Call  in  De^'d,  see  Boundaries,  II. 


MARKETABLE  TITLE. 

See  Vendor  and  Purchaser,  I.  c 

»  •» 

MARKET  PRICE. 

The  market  price  of  an  article  manufac- 
tured by  a  number  of  different  persons  is  a 
price  fixed  by  buyer  and  seller  in  open  mar- 
ket, in  the  usual  and  ordinary  course  of 
lawful  trade  and  competition.  Lovejoy  v. 
Michels,  88  Mich.  15,  49  N.  W,  901,  13:  770 

Editorial  Notes. 

How  determined.    13:771.* 

Measure  of  damages  for  breach  of  contract 
of  sale  of  article  that  has 
no  market  price.    57:  193. 


MARKET  QUOTATIONS. 

As  Subject  of  Copyright,  see  Copyright,  9. 
Protection  of,  as  Property,  see  Injunction, 

127,  128. 
See  also  Quotations. 


MARKETS. 


Requiring  Sale  of  Food  in,  see  Constitution- 
al Law,  1061. 

Custom  of,  see  Custom,  23. 

Condemnation  of,  see  Eminent  Domain,  2W. 

Stock  Exchange  in,  see  Exchanges,  5. 

Injunction  against  Leasing  Street  for,  see 
Highways,  53. 

License  of,  see  Commerce,  90;  License,  104- 
106,  139,  140,  155. 

Tax  on,  see  Taxes,  321. 

Ordinance  as  to,  see  Municipal  Corpora- 
tions, 222,  223. 

Prohibiting  Enforcement  of  Ordinance  as 
to,  see  Prohibition,  29. 

Liability  of  City  for  Defects  in,  see  Munic- 
ipal Corporations,  554. 

1.  A  market  is  a  place  designated  by  the 
municipal  authorities  of  a  city  or  an  incor- 
porated town  for  the  sale  of  articles  neces- 
sary or  convenient  for  the  subsistence  of 
men  and  domestic  animals.  Strickland  v. 
Pennsylvania  R.  Co.  154  Pa.  348,  26  AtL 
431,  21:224 

2.  A  market  authorized  to  be  established 
and  regulated  by  the  Jacksonville  munici- 
pality act  (Fla.  Stat.  1887,  chap.  3775)  is  a 
place  to  which  the  public  may  resort  for 
selling  and  buying  certain  articles  exposed 
for  sale  in  stalls,  for  the  use  of  which  toll 
may  be  charged,  and  for  whose  government 
reasonable  regulations  may  be  prescribed. 
•Jacksonville  v.  Ledwith,  26  Fla.  163,  7  So. 
SS.  9:  69 

3.  Authority  given  to  a  municipal  corpo- 
ration to  establish  and  regulate  markets 
implies  power  to  purchase  or  provide  a  site, 
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erect  necessary  buildings  and  stalls,  and  to 
adopt  reasonable  regulations  for  the  gov- 
ernment of  the  market  and  business  trans- 
acted thereat.  Id. 

4.  An  appropriation  for  another  purpose, 
by  a  municipal  corporation,  of  a  building 
constructed  or  rented  principally  to  pro- 
vide a  market  house,  does  not  render  the 
erection  or  renting  of  the  building  illegal. 

Id. 

5.  It  is  competent  for  the  city  of  New 
Orleans,  under  existing  laws,  to  authorize 
persons  to  build  markets  and  to  collect  the 
revenues  thereof  for  a  fixed  period,  in  con- 
sideration of  their  conveying  the  property 
td  the  city;  such  markets  to  be  under  the 
control  of  the  city,  and  to  be,  in  all  respects, 
governed  by  the  regulations  applicable  to 
other  public  markets.  New  Orleans  v. 
Faber,  105  La.  208,  29  So.  507,  53:  165 

6.  The  mere  fact  that  the  business  of  a 
particular  market  has  become  the  largest  in 
the  world  does  not  give  to  the  courts  any 
power  to  declare  the  market  public  and  im- 
pressed with  a  public  use,  or  to  apply  to  it 
any  rules  of  public  policy  peculiar  to  that 
class  of  markets,  although  the  legislature 
might  be  warranted  in  making  such  a  dec- 
laration. American  Livestock  Com.  Co.  v. 
Chicago  Livestock  Exeh.  143  111.  210,  32  N. 
E.  274,  18:  190 
Restricting  sales  to  established  markets. 
Due  Process  in  Forbidding  Private  Mar- 
kets, see  Constitutional  Law,  684. 

See  also  infra.  Editorial  Notes,  §  2. 

7.  The  police  power  of  states  to  establish 
and  regulate  markets,  conferred  by  a  state 
upon  municipal  corporations,  renders  it  com- 
petent for  such  corporations,  if  the  author- 
ity delegated  is  sufficient  to  prohibit  the 
sale  of  such  articles  as  are  within  the  exer- 
cise of  the  police  power  and  usually  sold  at 
markets,  elsewhere  than  at  a  duly  estab- 
lished market.  .Taeksonville  v.  Ledwith,  26 
Fla.  163.  7  So.  88.  9:  69 

8.  L'nder  a  grant  to  a  municipal  corpora- 
tion of  power  to  regulate  by  ordinance  the 
vending  of  certain  articles  of  food,  sales 
may  be  restricted  to  markets  duly  estab- 
lished by  ordinance.  Id. 

9.  A  grant  to  a  municipal  corporation  of 
power  to  regulate  by  ordinance  the  vending 
of  certain  articles  of  diet  gives  authority 
to  prescribe  by  ordinance  reasonable  times 
and  places  for  their  sale,  and  to  prohibit 
their  sale  elsewhere.  Id. 

10.  A  city  has  power  to  forbid  the  sell- 
ing of  fresh  meats  elsewhere  than  at  mar- 
ket houses  established  by  it,  where  its  char- 
ter empowers  it  to  establish  market  houses, 
designate,  control,  and  regulate  market 
places,  and  regulate  the  vending  of  fresh 
meats.  Xewson  v.  Galveston.  76  Tex.  559. 
13  S.  W.  368.  7:  797 

11.  Denying  the  privilege  to  sell  meats  in 
a  city  except  at  certain  places  is  not  void 
as  in  restriction  of  trade.  Id. 

12.  Regulations  restricting  to  public  mar- 
kets the  sale  of  articles  falling  within  the 
police  power  do  not  const  ituc  a  prohibition, 
or  an  illegal  restraint  of  trade,  or  a  monop- 


oly.    Jacksonville  v.  Ledwith,  26  Fla.   163. 
7  So.  88,  9:  69 

13.  An  ordinance  prohibiting  the  sale  of 
vegetables  in  any  other  than  a  designated 
place  between  7  a.  m.  and  z  p.  m.,  which 
applies  to  all  persons  equally,  is  not  un- 
constitutional or  invalid,  where  the  munic- 
ipality has  power  to  establish  markets  and 
provide  for  the  cleanliness  and  salubrity 
of  the  city.  State  v.  Sarradat,  46  La.  Ann. 
700,  15  So.  87,  24:  584 

14.  Under  the  grant  to  a  city  of  authority 
to  regulate  the  sale  of  meats,  etc.,  by  or- 
dinance, sales  may  be  confined  to  particu- 
lar places,  providing  this  is  done  by  impar- 
tial and  general  regulation  affording  the 
same  rights  to  all  alike  upon  the  same  con- 
ditions. Jacksonville  v.  Ledwith,  26  Fla. 
163,  7  So.  88,  9:  69 
Prohibiting  sales  from  wagons  by  producers. 

15.  A  city  has  no  right  to  shut  out  the 
producers  of  fresh  provisions  and  farm  and 
garden  articles  from  having  convenient  ac- 
cess directly  to  consumers.  Hughes  v.  De- 
troit Recorder's  Ct.  75  Mich.  574,  42  N.  W. 
984,  .  4:863 

16.  A  city  ordinance  prohibiting  sales  at 
a  certain  market  except  from  stalls  or 
stands  leased  or  occupied  by  the  sellers,  and 
confining  farmers  and  gardeners,  with  their 
vehicles,  to  certain  other  markets  which  are 
inadequate  for  their  wants,  has  the  effect 
to  deprive  such  farmers  and  gardeners  of 
the  right  to  sell  their  produce  directly  to 
consumers,  and  is  void.  Id. 

17.  The  fact  that  one  raises  his  own  pro- 
duce gives  him  no  right  to  sell  it  in  viola- 
tion of  a  citv  ordinance.  State  v.  Sarradat, 
46  La.  Ann.  "700,  15  So.  87,  24:  584 

18.  Prohibiting  the  owners  of  wagons 
from  selling  their  produce  from  wagons  be- 
tween the  hours  of  7  a.  m.  and  2  p.  M., 
where  no  fees  or  dues  are  collected  from  the 
wagons,  which  may  be  backed  up  to  the 
market  banquette  for  the  delivery  of  goods 
previously  sold  to  the  owners  of  stalls,  is 
not  unconstitutional  or  oppressive,  where 
the  owners  could  rent  stalls  and  dispose 
of  their  goods  within  the  market  during 
these  hours.  Id- 
Power  to  change  location  of. 

19.  The  power  of  a  municipality  to  es- 
tablish markets  implies  authority  to  change 
their  location  when  essential  to  the  conven- 
ience of  the  community.  Jacksonville  v. 
Ledwith.  26  Fla.  163,  7  So.  88,  9:69 
Lease  of  stalls  in. 

20.  The  occupant  of  a  stall  in  a  market 
under  a  provision  in  the  town  laws  that 
his  license  may  be  revoked  for  any  cause 
which  the  board  may  deem  sufficient  is  a 
mere  licensee,  and  not  a  lessee.  Hutchins 
V.  Durham,  118  X.  C.  457,  24  S.  E.  723. 

32:  706 

21.  A  tenancy  from  year  to  year  is  not 
created  by  holding  over  as  occupant  of  a 
stall  in  a"  market  under  a  license  revocable 
at  the  pleasure  and  discretion  of  the  li- 
censor, after  the  time  fixed  for  the  annual 
renting  of  the  stalls.  Id. 

22.  A  person   may  be  expelled  as  a  tres- 


MARKET  VALUE  ;  MARRIAGE,  I. 


passer  from  a  stall  in  a  market  which  he 
has  held  under  a  revocable  license,  when 
he  refuses  to  vacate  it  after  revocation  of 
his  license  and  notice  to  leave.  Id. 

Editorial  Notes. 

§  I.  Generally. 

Necessity  of  franchise  for.     37:  718. 

Delegation  of  municipal  power  as  to.     20: 

726. 
Injunction  against  city  as  to  nuisance  of. 

23:  303. 
Using  street  for  market  purposes.     14:  558. 
Use  of  street  for,  as  additional  burden  on 

easement.     17:  480. 
Regulation  of  markets  and  market  houses. 

9:  69.* 
§  2.  Market  regulations  restricting  sales. 
American  cases.     24:  584. 

Regulations   and   ordinances    as   affect- 
ing contracts.     24:  584. 
Corporate   privileges   and   grant.      24: 

584. 
Market   regulation   and  rules.   24:  584. 
Requiring  license  for  sales  in  market. 

24:  584. 
License  for  streets.    24:  585. 
License  for  shops.     24:  585. 
Prohibition  of  sales  except  at  market. 

24:  585. 
Tax.     24:  586. 
Slaughtering.    24:  586. 
English  cases.    24:  587. 

Market  rights  and  disturbance.  24:  587. 

Tolls.    24:  587. 

Sales  by  sample.    24:  588. 

License    and    regulation.     24: 588. 


MARKET  VALUE. 

Evidence  of,  see  Evidence,  1813. 


MARRIAGE. 


I.  In  General. 
II.  Mode  or  Form;  Validity  Generally. 

a.  In  General. 

b.  Common-law  Marriage. 

c.  Efl"eet  of  Cohabitation  or  Conduct. 
III.  Capacity  of  Parties;   Who  may  Marry. 

a.  In  General. 

b.  Validation  of  Marriage  Void  When 

Entered  Into. 

1.  In  General. 

2.  By  Cohabitation  after  Remov- 

al of  Impediment. 

c.  Miscegenation. 

rV.  Annulment;  Termination. 

a.  In  General. 

b.  For   Lack   of   Capacity    to   Marry. 
V.  Editorial    Notes. 

Breach  of  Promise  to  Marry,  see  Breach  of 
Promise. 

Action  for  Inducing  Marriage  by  Fraud- 
ulent Representations  as  to  Girl's  Char- 
acter, see  Case,  9,  10. 


Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
I.  c. 

As  Contract  Within  Provision  against  Im- 
pairing Obligation,  see  Constitutional 
Law,  1123. 

As  Consideration  for  Contract  or  Convey- 
ance, see  Contracts,  83-86;  Fraudulent 
Conveyances,  17,  18. 

When  Action  on  Contract  in  Consideration 
of,  Barred,  see  Limitation  of  Actions, 
179. 

As  Part  Performance  of  Oral  Contract,  see 
Contracts,  235,  236,  251. 

Illegality  of  Contracts  Affecting,  see  Con- 
tracts, 419-425. 

Recovery  on  Void  Promise  to  Refrain  from, 
see  Contracts,  633. 

Divorce  or  Separation,  see  Divorce  and  Sep- 
aration. 

Presumption  as  to,  see  Evidence,  249,  262- 
268. 

Parol  Evidence   of,   see  Evidence,  766. 

Parol  Evidence  of  Execution  of  W^ill  in  Con- 

/*      templation  of,  see  Evidence,  1206. 

Admissibility    of    Marriage    Certificate,    see 

--       Evidence,  838-840. 

Admissibility  of  Record  of,  see  Evidence, 
850. 

Confession  of,  see  Evidence,  1444. 

Evidence  of  Damages  by  Void  Marriage, 
see  Evidence,  2108. 

Evidence  of.  Generally,  see  Evidence,  940, 
953,  979,  980,  I473-I475,  1477-1479, 
1582,  1917. 

Evidence  to  Disprove,  see  Evidence,  1542. 

Evidence  to  Rebut  Presumption  of,  see 
Evidence,  1753. 

Sufficiency  of  Proof  of,  see  Evidence,  2282, 
2283. 

Claim  against  Estate  because  of  Void  Mar- 
riage, see  Executors  and  Administra- 
tors,  130. 

Obtaining  Property  by  False  Pretenses  that 
One  is  Unmarried,  see  False  Pretenses, 

V      5.  11- 

'Fraud  in  Inducing,  see  Fraud  and  Deceit,  8, 

"^       9. 

Husband  and  Wife  Generally,  see  Husband 
and  Wife. 

Relation  back  to  Birth  of  Child,  see  Hus- 
band and  Wife,  87. 

Effect  of  Alleging  Marriage,  see  Indictment, 
etc.,  22. 

For  Purpose  of  Securing  Money,  as  Lar- 
ceny,  see  Larceny.   8. 

Limitation  of  Action  for  Fraudulent  Mar- 
riage, see  Limitation  of  Actions,  114. 

Commission  of  Rape  through  Means  of 
Sham  Marriage,  see  Rape,  1. 

Notice  of,  from  Record  of  Mortgage,  see 
Real  Property,  89. 

Condition  in  Will  against,  see  Wills,  254, 
303-310. 


I.  In  General.        . 

Validating    Void    Marriage,    see    Constitu- 
tional Law,  127. 
For  Editorial  Notes,  see  infra,  V.  §  4. 

1.  Marriage  is   more   than  a   contract.   It 
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is  an  institution  which  is  the  foundation 
of  the  family  and  of  society;  the  rights 
and  qualifications  of  the  parties  thereto 
depend  upon  the  legislation  of  the  state  as 
controlled,  for  the  benefit  of  the  entire 
community,  by  principles  of  public  policy. 
State  V.  futty,  41  Fed.  753,  7:  50 

2.  A  voidable  marriage  is  to  be  treated 
as  valid  for  all  civil  purposes,  until  set 
aside.  State  ex  rel.  Scott  v.  Lowell,  78 
Minn.  166,  80  N,  W.  877,  46:  440 
Legislative  power  over. 

See  also  infra,  35. 

3.  The  power  of  the  legislature  over  the 
subject  of  marriage  as  a  civil  status  is  un- 
limited and  supreme,  except  as  restricted 
by  the  Constitution.  State  v.  Duket,  90 
Wis.  272,  63  N.  W.  83,  31 :  515 

4.  Congress  is  not  empowered  by  the 
Federal  Constitution  to  declare  what  shall 
constitute  a  valid  marriage  between  citi- 
zens of  the  different  states  upon  the  high 
seas.  Norman  v.  Norman,  121  Cal.  620,  54 
Pac.  143,  42:  343 
Effect. 

On  Right  to  Maintain  Bastardy  Proceed- 
ings, see  Bastardy,  2. 

Of  Divorced  Person,  Effect  on  Alimony,  see 
Divorce  and  Separation,  90,  91. 

Expatriation  by,  see  Expatriation,  3. 

Removal  of  Disability  of  Infancy,  see  In- 
fants, 3,  4. 

As  Ground  for  Discharge  of  Housekeeper, 
see  Master  and  Servant,  38. 

Legitimation  of  Child  by,  see  Parent  and 
Child,  27-29. 

To  Seducer,  see  Seduction,  7,  8,  11,  12, 

As  Partial  Performance  of  Oral  Contract, 
see  Specific  Performance.  43. 

Revocation  of  Will  by,  see  Wills,  64-75. 

For  Editorial  Notes,  see  infra,  V.  §  6. 

5.  A  marriage  only  putative  produces 
civil  effects  as  relates  to  a  party  in  good 
faith  and  his  or  her  children.  Benton's 
Succession,  106  La.  494,  31  So.  123,    59:  135 

6.  A  marriage  contracted  in  good  faith  is 
entitled  to  complete  legal  effect,  so  far  as  it 
concerns  the  rights  of  a  daughter  born 
thereof  who  has  always  been  recognized  by 
the  parents  as  their  daughter,  and  consid- 
ered and  treated  by  the  father's  relatives 
and  the  world  generally  as  such,  when  at- 
tacked, after  the  husband's  death,  by  his 
relatives  and  a  legatee  under  his  will,  on 
the  ground  of  the  invalidity  of  a  divorce 
obtained  by  the  wife  from  a  former  hus- 
band. "  Id. 


IL  Mode  or  Form;   Validity  Generally, 
a.  In  General. 

Conflict  of  Laws  as  to.  see  Conflict  of  Laws, 

I.  c. 
On   High  Seas.  Burden   of  Proof  as  to,  see 

iLvidence,  172. 
Presumption     of     Authority     to     Solemnize 

Marriage,  see  Evidence,  289. 
Sep   also   supra,  4. 
For  Editorial  Notes,  see  infra.  V.  §  1. 

7.  A  marriage  solemnized  in  good  faith  is 


not  void  merely  because  the  contracting 
parties  may  at  some  prior  time  have  entered 
into  an  agreement  or  understanding  that 
the  marriage  should  be  invalid.  Hills  v. 
State,  61  Neb.  589,  85  N,  W.  836,        57:  155 

8.  A  solemnization  of  marriage  before  a 
sea  captain  by  mutual  consent  of  the  par- 
ties is  invalid  under  Cal.  Civ.  Code,  §  55,  as 
amended  in  1895,  providing  that  consent 
must  be  followed  by  a  solemnization  author- 
ized by  the  Code,  §  70,  which  permits 
solemnization  before  designated  persons,  not 
including  sea  captains,  and  §  79V2>  which  ex- 
cepts from  the  provisions  relating  to  solem- 
nization the  members  of  any  particular  de- 
nomination having  any  peculiar  mode  of 
entering  the  marriage  relation,  but  for  such 
marriages  requires  a  written  declaration,  as 
prescribed  in  §  76.  Norman  v.  Norman,  121 
Cal.  620,  54  Pac,  143,  42:  343 
Necessity  of  license. 

See  also  infra,  13. 

9.  A  license  is  not  necessary  to  the  va- 
lidity of  a  marriage,  under  a  statute  which 
does  not  declare  a  marriage  without  a  li- 
cense to  be  void,  although  it  provides  that 
"previous  to  any  marriage  in  this  state  a  li- 
cense for  that  purpose  shall  be  obtained." 
State  V.  Bittick,  103  Mo.  183,  15  S.  W.  325, 

11:  587 
Under  law  of  Mormon  church. 

10.  Under  the  law  of  the  Mormon  church, 
to  be  sealed  for  time  and  eternity  by  a 
sealing  ceremony  is  a  marriage  ceremony 
which  is  good  at  common  law.  Hilton  v. 
Roylance,  25  Utah,  129,  69  Pac.  660,    58:  723 

11.  The  court  may  adopt  the  construction 
placed  by  the  parties  on  a  "sealing  cere- 
mony," when  it  is  also  warranted  by  the 
facts.  Id. 

b.  Common-Law  Marriage. 

See  also  infra,  27. 

12.  A  common-law  marriage  is  good, 
though  not  in  conformity  to  the  statutory 
requirements,  unless  the  statute  contains 
express  words  of  nullity.  State  v.  Bittick, 
103  Mo.  183,  15  S.  W.  325,  11 :  587 

13.  A  common-law  marriage  is  not  valid 
under  a  statute  requiring  a  license  for  a 
marriage,  and  providing  that  certain  per- 
sons shall  be  authorized  to  perform  the 
ceremony,  and  expressly  providing,  further, 
that  a  marriage  shall  not  be  void  because 
solemnized  by  a  person  not  legally  author- 
ized to  perform  it  if  the  parties  to  the  mar- 
riage or  either  of  them  believe  they  are 
lawfully  married,  and  also  that  marriages 
solemnized  before  or  in  any  religious  or- 
ganization or  congregation,  according  to  the 
ritual  or  form  commonly  practised  therein, 
shall  be  valid.  Re  McLaughlin's  Estate,  4 
Wash.  570,  30  Pac.  651,  16:  699 

14.  Common-law  marriages  were  never 
valid  in  Vermont,  where  the  statutes  have 
required  publication  of  the  Intention  of  the 
parties  and  solemnization  by  certain  officials 
or  ministers  of  the  gospel,  with  exceptions 
as  to  Quakers  and  marriages  in  good  faith 
solemnized  before  a  person  professing  to  be 
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such  official  or  minister,  although  the  stat- 
ute does  not  in  terms  declare  that  a  mar- 
riage shall  be  void  if  it  does  not  comply 
with  the  statute.  Morrill  v.  Palmer.  68  Vt. 
1,  33  Atl.  829,  33:411 

15.  A  valid  marriage  can  be  contracted  in 
the  state  of  New  Jersey  by  the  use  of 
words  in  the  present  tense,  without  a  cere- 
mony, and  without  a  witness.  Atlantic 
City  R.  Co.  V.  Goodin  (N.  J.  Err.  &  App.)  62 
N.  J.  L.  394.  42  Atl.  333,  45:  671 
Effect  of  cohabitation. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 

129. 
Evidence  of  Marriage  by  Cohabitation,  see 

Evidence,  1478,  1479. 
See  also  infra,  33. 

16.  A  common-law  marriage  is  not  effect- 
ed where  a  man,  without  any  intent  of  con- 
summating a  marriage,  procures  the  consent 
of  a  woman  to  casual  and  occasional  co- 
habitation by  means  of  a  sham  marriage, 
she  living  at  the  home  of  her  parents,  and 
not  with  him,  and  he  never  holding  her  out 
to  the  world  as  his  wife.  Lee  v.  State,  44 
Tex.  Crim.  Rep.  354,  72  S.  W.  1005,      61 :  904 

17.  A  valid  common-law  marriage  exists 
between  persons  who  have  in  good  faith 
been  formally  married  when  one  of  them 
was  under  a  legal  disability,  and  who  con- 
tinue to  live  together  without  any  new  cere- 
mony after  the  disability  is  removed,  think- 
ing there  is  no  necessity  for  a  new  marriage, 
and  declare  that  they  are  and  will  continue 
to  be  man  and  wife.  Schuchart  v.  Schu- 
chart,  61  Kan.  597,  60  Pac.  311,  50:  180 
Mutual  agreement  or  consent  to  marry. 
For  Editorial  Notes,  see  infra,  V.  §  4. 

18.  A  present  agreement  between  compe- 
tent parties  is  sufficient  to  make  them  hus- 
band and  wife,  withoiit  holding  themselves 
out  as  such  to  the  public,  or  acting  upon  it 
bv  professedly  living  together  in  that  rela- 
tion. Re  Hulett's  Estate.  66  Minn.  327,  69 
N.  W.  31,  34:384 

19.  A  mutual  agreement  to  marry  each 
other,  made  by  parties  competent  to  marry, 
in  the  presence  of  witnesses,  together  with  a 
written  agreement  to  the  same  effect,  signed 
by  the  parties  and  the  witnesses,  is  suf- 
ficient to  make  a  valid  common-law  mar- 
riage. State  V.  Bittiek.  103  Mo.  183.  15  S. 
W.  .325.  11:587 

20.  A  marriage  by  contract  between  par- 
tie?  competent  to  enter  into  that  relation 
■with  each  other  is  valid  under  Xev.  act  No- 
vember 28.  1861  (Xev.  Gen.  Stat.  chap.  4), 
making  provisions  as  to  licenses  and  the  per- 
sons by  whom  marriages  may  be  celebrated, 
but  containing  no  express  clause  of  nullity 
as  to  marriasre?  otherwise  contracted.  State 
V.  Zichfeld.  23  Xev.  304.  46  Pac.  802.    34:  784 

21.  In  this  state  the  only  essential  of  a 
valid  marriagre  is  the  free  consent  of  compe- 
tent parties  to  live  totrptlier  in  the  marriape 
rflatioii.  Eaton  v.  Eaton.  66  Xeb.  676.  02 
X.   W.   09.5.  60:  60.5 

22.  All  that  is  f-i-ciiTial  to  e-taVili~h  the 
ir.aniaL'e  relation  in  \('llra^ka  is  that  the 
j.ar'ir-.  Lr-iiiL'  of  Ir-iral  r-apafity.  frr-f-ly  fi.n- 
Sf  nt  tliprf-tf':   atul  thfir  r-riiiicnt   Mca]  not  1>f 


expressed  in  any  especial  manner  or  by  any 
prescribed  form  of  words,  but  may  be  suf- 
ficiently evidenced  by  any  clear  and  un- 
ambiguous language  or  conduct.  University 
of  Michigan  v.  McGuckin,  62  Neb.  489,  87 
N.W.I  80,  57:917 

c.  Effect  of  Cohabitation  or  Conduct. 

Validation  of  Void  Marriage  by,  see  infra, 

III.  b,  2. 
Presumption  as  to,  see  Evidence  262,  265. 
See  also  supra,  16,  17,  33;  infra,  64. 
For  Editorial  Notes,  see  infra,  V.  §  4. 

23.  Marriage  may  be  proved  by  the  con- 
duct of  the  parties,  where  the  habit  and 
repute  to  show  that  the  marriage  status  has 
been  assumed  is  all  uniform  and  undivided, 
although  the  connection  of  the  parties  was 
in  its  beginning  illicit.  White  v.  White,  82 
Cal.  427,  23  Pac.  276,  7 :  799 

24.  A  marriage  between  a  man  and  his 
housekeeper  was  held  to  be  established,  al- 
though they  never  had  any  marriage  cere- 
mony performed,  and  illicit  intercourse  be- 
gan between  them  within  one  week  after 
she  came  into  his  house,  without  any 
promise  of  marriage,  and  for  several  years 
thereafter  and  until  their  removal  to  an- 
other place  she  was  not  regarded  in  the 
community  as  his  wife,  where  several  chil- 
dren were  born  to  them,  and  after  their  re- 
moval she  was  treated  by  him  in  all  re- 
spects as  his  wife,  and  so  introduced  by  him 
to  the  people  of  the  community,  and  so  re- 
garded and  treated  by  all  their  acquaint- 
ances in  the  limited  circle  in  which  they 
moved.  Id. 

25.  A  finding  of  marriage  is  justified  by 
evidence  that  a  man  and  woman  left  her 
parent's  house  with  trunks  and  bedding,  he 
declaring  that  they  were  to  be  married,  that 
they  went  to  an  hotel,  where  a  person  whom 
the  woman  supposed  to  be  a  minister  ap- 
peared, when  something  was  done  the  exact 
nature  of  which  is  not  shown,  from  which 
time  the  parties  live  and  cohabit  together 
as  husband  and  wife,  visit  the  relatives  of 
both  as  such,  and  continue  the  relation  for 
several  years ;  and  that  the  woman  assumed 
and  always  went  by  the  man's  name,  and 
bears  an  untarnished  reputation.  Nims  v. 
Thompson,  83  Wis.  261,  53  N.  W.  502, 

17:  847 

26.  No  marriage  is  shown  by  a  man's  ac- 
knowledgment of  a  woman  as  his  wife_  in 
the  presence  of  others,  and  by  their  living 
together  as  man  and  wife  for  one  week 
prior  to  his  death,  where  their  intention  was 
to  have  a  marriage  ceremony  performed  the 
next  week,  and  this  was  prevented  by  his 
death.  Grimm's  Appeal,  131  Pa.  199,  18 
Atl.  1061,  6:  717 

in.  Capacity  of  Parties;  Who  may  Marry. 

a.  In   General. 

Validation  of  Alarriaee.  see  infra.  40. 
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Annulment  of  Marriage  for  Lack  of  Capac- 
ity, see  infra,  IV.  b. 
For  Editorial  Notes,  see  infra.  V.  §  1, 

Infants. 

Annulment    of   Marriage    for    Lack    of   Ca- 
pacity, see  infra,  64-67. 

27.  The  common-law  rule  in  regard  to  the 
ages  of  consent  of  parties  contracting  mar- 
riage was  abrogated  by  Wis.  Rev.  Stat.  § 
2329,  which  specifies  the  ages  at  which  per- 
sons shall  be  capable  of  contracting  mar- 
riage, although  there  is  no  express  provision 
that  the  persons  under  the  ages  specified 
shall  be  incapable  of  contracting  the  mar- 
riage relation.  Eliot  v.  Eliot,  77  Wis.  634, 
46  N.  W.   806,  10:  568 

28.  The  marriage  of  a  person  who  has 
not  reached  the  age  of  statutory  compe- 
tency, but  is  competent  by  the  common  law, 
is  not  void  under  Minn.  Gen.  Stat.  1894,  § 
4769,  which  does  not  expressly  declare  the 
marriage  void;  but  is  voidable  only  by 
judicial  decree  of  nullity  at  the  election  of 
the  party  under  the  age  of  consent,  to  be 
exercised  at  any  time  before  reaching  such 
age,  or  afterwards,  if  there  has  been  no 
voluntary  cohabitation  after  reaching  such 
age.  State  ex  rel.  Scott  v.  Lowell,  78  Minn. 
166.  80  K  W.  877,  46:  440 

29.  The  father  of  a  girl  who  has  married 
before  reaching  the  age  of  statutory  compe- 
tency, but  who  is  competent  to  marry  at 
common  law,  and  who  has  cohabited  with 
her  husband,  has  no  legal  right  to  restrain 
her  from  living  with  her  husband,  if  she  so 
elects,  though  the  marriage  is  voidable  at 
her  election,  since  the  marriage  emanci- 
pates her  from  parental  control,  IJ. 
Intoxicated  persons. 

For  Editorial  Notes,  see  infra,  V.  §  1. 

30.  Intoxication  to  render  one  incompe- 
tent to  enter  into  a  marriage  contract  is 
such  that  the  person  is  for  the  time  non 
compos  mentis,  and  does  not  know  what  he 
is  doing,  and  is  deprived  of  reason.  Prine 
V.  Prine.  36  Fla.  676,  18  So.  781,  34:  87 
Insane  persons. 

Annulment    of   Marriage    for   Lack    of,  see 

infra,  68-73. 
Review  of  Finding  as  to  Mental  Capacity, 

see  Appeal  and  Error.  801. 
For  Editorial  Notes,  see  infra,  V.  §  2. 

31.  A  woman  eighty-six  years  old,  suf- 
fering from  an  incurable  disease,  and  hav- 
ing an  insane  delusion  respecting  the  super- 
human powers  of  a  man  much  younger  than 
herself  and  whose  character  for  morality  is 
notoriously  the  very  opposite  of  her  own, 
is  incapable  of  contracting  a  valid  mar- 
riage with  him,  especially  where  her  object 
was  merely  to  enable  him  to  obtain  her 
money  for  the  accomplishment  of  the 
great  plans  for  mankind  which  he  claimed 
to  have  conceived,  and  the  marriage  is 
brought  about  in  pursuance  of  his  fraudu- 
lent scheme  to  obtain  her  monev.  Orchard- 
son  V.  Cofield.  171  111.  14.  49  N.E.  197. 

40:  256 
Persons  already  married. 
Conflict  of  Laws  as  to  Bigamous  Marriage, 
see  Conflict  of  Laws.  245.  246. 


Estoppel   to    Deny    Previous    Marriage,    see 

Estoppel,   235. 
See  also  infra,  72,  73;  Seduction,  5,  6. 
For  Editorial  Notes,  see  infra,  V.  §  1. 

32.  A  marriage  between  a  man  and  a  wom- 
an who  had  a  husband  then  living  is 
absolutely  void  without  a  decree,  under  W. 
Va.  Code  1860,  chap.  109,  §  1,  and  confers 
no  right  to  alimony.  Stewart  v.  Vander- 
vort,  34  W.  Va.  524,  12  S.  E.  736,         12:  50 

33.  No  common-law  marriage  is  proved 
by  testimony  that  a  man  and  a  woman 
made  an  agreement  to  live  together  as  man 
and  wife,  followed  by  actual  living  together 
under  the  agreement  until  his  death,  where 
it  also  appears  that  at  the  time  of  the 
agreement  the  woman  had  a  husband  living, 
with  no  belief  on  her  part  that  he  was  dead ; 
that  the  man  promised  to  take  care  of  her 
if  she  would  behave  herself,  and  that  they 
would  get  married  in  the  future,  which 
they  never  tried  to  do;  and  that  after  his 
death  she  made  a  claim  against  his  estate 
and  recovered  for  personal  services.  Spen- 
cer V.  Pollock,  83  Wis.  215,  53  N.  W.  490, 

17 :  848 
Divorced  persons. 

Annulment  of  Marriage,  see  infra,  74-76. 
Conflict    of    Laws    as    to,    see    Conflict    of 

Laws,    132-139. 
Illegality     of    Contract     to     Marry     after 

Death  of  Divorced  Wife,  see  Contracts, 

421,   422. 
'  Presumption   as  to  Intent  to  Evade  Law, 

see  Evidence,  349. 
Burden  of  Proof  as  to,  see  Evidence,  188. 
Efl'ect    of,    on    Alimony,    see    Divorce    and 

Separation,  90,  91. 
For  Editorial  Notes,  see  infra,  V.  §  5. 

34.  A  marriage  contracted  by  a  divorced 
person  during  the  time  allowed  by  law  for 
commencing  proceedings  for  the  reversal 
of  the  divorce  decree  is  absolutely  void, 
even  if  the  decree  is  not  reversed,  under 
Neb.  Comp.  Stat.  1901,  chap.  25,  §  45,  mak- 
ing it  unlawful  for  one  obtaining  a  divorce 
to  remarry  during  the  pendency  of  an  ap- 
peal or  the  time  allowed  for  an  appeaL 
Eaton  V.  Eaton,  66  Neb.  676,  92  N.  W.  995, 

60:  605 

35.  Under  the  provisions  of  Kan.  Const, 
art.  2,  §  18,  vesting  the  power  to  grant 
divorces  in  the  district  courts,  subject  to 
regulation  by  law,  the  legislature  may 
forbid  divorced  persons  to  marry  within 
six  months  of  the  date  of  the  decree,  and 
may  require  the  decree  to  recite  the  day 
and  date  of  its  rendition,  and  that  it  do  not 
become  absolute  and  take  efl'ect  until  the 
expiration  of  six  months  from  such  date* 
Durland  v.  Durland,  67  Kan.  734,  74  Pac. 
274.  63:  959 

36.  The  marriage  of  a  party  to  a  divorce 
suit  with  a  third  person  before  the  ex- 
piration of  the  time  for  an  appeal  is  a 
nullity,  although  no  appeal  is  taken  and 
the  parties  live  together  as  husband  and 
wife  until  one  of  them  dies,  under  Wash. 
Code  1881.  §  2008.  declaring  that  the  court, 
shall  order  "a  full  and  complete  dissolu- 
tion   of  the   marriage,"   but   providing   that 
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neither  party  shall  be  capable  of  contract- 
ing marriage  with  a  third  person  until  the 
time  for  an  appeal  expires.  Re  Smith's 
Estate,  4  Wash.  702,  30  Pac.  1059,     17:  573 

37.  The  prohibition  of  La  Code,  art.  161, 
to  the  effect  that  in  case  of  divorce  on  the 
ground  of  adultery  the  guilty  party  can 
never  contract  matrimony  with  his  or  her 
accomplice  in  adultery,  is  directed  against 
marriage  between  the  guilty  spouse  and  the 
particular  person  or  persons  who  are  desig- 
nated in  the  petition  for  the  divorce,  or  de- 
scribed in  the  evidence  in  support  of  it,  and 
upon  which  petition  and  evidence  the  de- 
cree of  divorce  is  founded,  and  does  not 
affect  marriage  with  any  other  person  with 
whom  adultery  had  been  committed  during 
the  prior  marriage.  Re  Hermandez's  Suc- 
cession, 46  La.  Ann.  962,  15  So.  461,  24:  831 

38.  Only  valid  divorces,  and  not  void 
divorces,  in  another  state,  are  referred  to 
in  S.  C.  Rev.  Stat.  §  2160,  excepting  a  di- 
vorced person  from  the  prohibition  of  mar- 
riage by  one  who  has  a  former  wife  or 
husband.  McCreery  v.  Davis,  44  S.  C.  195, 
22   S.   E.   178,  28:  655 

b.  Validation      of      Marriage      Void      when 
Entered    into. 

1.  In  General. 

39.  A  marriage  invalid  for  want  of  men- 
tal capacity  of  a  party  thereto  may  be 
made  valid  afterwards  when  the  party  is 
competent,  by  any  acts  or  conduct  which 
amount  to  a  recognition  of  the  marriage. 
Prine  v.  Prine,  36  Fla.  676,  18  So.  781,  34:  87 

2.  By    Cohabitation   after   Removal   of   Im- 
pediment. 

After  marriageable  age  attained. 

See  also  infra,  64. 

40.  The  marriage  of  a  boy  in  his  six- 
teenth year,  although  declared  by  the 
Georgia  Code  to  be  void  in  the  sense  of 
being  absolutely  void,  may  nevertheless  be 
ratified  and  confirmed  by  continuing,  after 
arriving  at  the  age  of  seventeen  years,  to 
cohabit  with  his  wife  as  such.  Smith  v. 
Smith.  84  Ga.  440.  11  S.  E.  496,  8:  362 
After  divorce  or  death  of  former  husband 

or  wife. 

41.  Cohabitation  after  the  removal  of  an 
impediment  to  marriage  by  the  death  of  a 
former  wife  is  sufficient  to  constitute  a 
lawful  marriage,  where  the  second  wife 
entered  into  the  relation  in  good  faith, 
without  any  knowledge  of  the  impedi- 
ment until  after  the  death  of  the  husband, 
althougli  she  continued  to  live  with  him 
seven  years  after  the  death  of  the  former  _ 
wife,  during  which  time  he  procured  insur-  i 
auco  on  liis  life,  making  her  the  bene- 
liciarv.  aii<l  callinsif  lier  his  wife.  Barker 
V.   Valcufiiip.   12.3  \Iich.  336,  84  X.   W.  2!)7. 

51:  787 

42.  Although  the  beginning  of  a  eo- 
haliit  atioii  was  meretricious.  (>af'h  of  the 
parties   liaviiig  a  lawful   spouse  then   liniig. 


I  there  is  sufficient  evidence  of  a  lawful  ma*"- 
riage  where,  after  the  obstacles  thereto  were 
removed  by  decrees  of  divorce,  the  parties 
not  only  for  a  long  term  of  years  continued 
to  live  together  as  husband  and  wife,  and  to 
enjoy  the  repute  of  that  relation,  but  con- 
tinuously represented  themselves  to  the 
public  as  such,  and  five  children  were  born 
of  the  union,  whom  the  parents  unitedly 
represented  to  the  public  and  caused  to  be 
baptized  into  church  as  the  children  of 
lawful  wedlock;  and  tne  fact  that  no  ex- 
plicit verbal  agreement  to  marry  was  made 
after  obtaining  the  divorces  is  immaterial. 
University  of  Michigan  v.  McGuckin,  62 
Neb.  489,  87  N.  W.  180,  57:  917 

43.  If  a  marriage  contracted  in  good 
faith  is  void  by  reason  of  some  removable 
impediment,  the  parties  may,  after  the  im- 
pediment has  been  removed,  become  law- 
fully united  by  continuing  to  live  together 
with  the  intention  of  sustaining  toward 
each  other  the  relation  of  husband  and 
wife,  and  even  where  the  existence  of  the 
impediment  and  its  removal  were  unknown, 
continued  cohabitation  evidences  consent  to 
live  in  wedlock.  Eaton  v.  Eaton,  66  Neb. 
676,  92  N.  W.  995,  60:  605 

44.  A  continuance  of  cohabitation  after 
the  removal  of  an  obstacle  to  a  valid  mar- 
riage will  not  be  sufficient  to  constitute 
such  a  marriage,  where  the  cohabitation 
began  under  an  illegal  marriage  entered 
into  in  good  faith  by  one  of  the  parties 
only.  Collins  v.  Voorhees  (N.  J.  Err.  &  ■ 
App.)  47  N.  J.  Eq.  555,  22  Atl.  1054,  14:  364 
After  restoration  to  sanity. 

45.  A  marriage  void  on  account  of  lunacy 
cannot  be  validated  merely  by  cohabitation 
after  restoration.  Sims  v.  Sims,  121  N.  C. 
297,  28  S.  E.  407,  40:  737 

c.  Miscegenation. 

For  Editorial  Notes,  see  infra,  V.  §  1. 

46.  By  the  settled  policy  of  the  state  of 
Georgia,  marriage  relations  between  white 
persons  and  persons  of  African  descent  are 
forever  prohibited,  and  by  the  statutes  of 
the  state  such  marriages  are  declared  null 
and  void.     State  v.  Tutty,  41   Fed.  753, 

7:50 


IV.  Annulment;   Termination, 
a.  In  General. 

Abatement  of  Action  to  Cancel  Forged 
Marriage  Contract,  see  Abatement  and 
Revival,  17,  18. 

Effect  of  Subsequent  Marriage  under 
Erroneous  Belief  in,  see  Bigamy,  2. 

As  to  Divorce  or  Separation,  see  Divorce 
and   Separation. 

Jurisdiction  of  Suit  for  Annulment  between 
Nonresidents,  see  Divorce  and  Separa- 
tion,  9. 

(iuardian's  Right  to  Separate  Insane  Person 
from  Wife,  see  Incompetent  Persons, 
54. 
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Service  Giving  Jurisdiction  to  Annul,  see 
Judgment,  34. 

Effect  of  Annulment  on  Dower  Rights,  see 
Dower,  44. 

Jilffect  of,  on  Wife's  Settlement,  see  Poor 
and  Poor  Laws,  13. 

Effect  of,  on  Right  of  Action  Against  Hus- 
band for  Seduction  Before  Marriage, 
see   Seduction,  8. 

For  Editorial  Notes,  see  infra,  V.  §  7. 

47.  A  court  of  equity  has  no  inherent  ju- 
risdiction to  annul  a  marriage,  in  the  ab- 
sence of  fraud  or  duress.  Ridgely  v.  Ridge- 
ly,  79  Md.  298,  29  Atl.  597,  25:  800 
For  fraud. 

Use  of  Decree  Canceling  Forged  Marriage 
C!ontract,   see   Courts,  403. 

Federal  Jurisdiction  to  Cancel  Forged  Mar- 
riage Contract,  see  Courts,  344d. 

48.  A  marriage  procured  by  fraud  is  void- 
able at  the  suit  of  the  injured  party,  inde- 
pendent of  any  provisions  of  the  divorce 
law.  Henneger  v.  Lomas,  145  Ind.  287,  44 
N.  E.  462,  32:  848 

49.  A  contract  of  marriage  may  be  avoid- 
ed when  brought  about  by  artifice  or 
fraudulent  practices,  but,  as  a  general  rule, 
concealment  by  one  of  the  parties  of  per- 
sonal traits  or  defects  of  character,  or 
habits,  reputation,  bodily  health,  or  other 
peculiar  infirmities,  is  not  sufficient  ground 
for  avoiding  a  marriage.  Lewis  v.  Lewis. 
44  Minn.  124,  46  N.  W.  323.  9:  505 

50.  The  possibility  or  probability  that  a 
woman  may  again  become  insane,  growing 
out  of  the  fact  that  she  has  previously 
been  so,  which  fact  is  concealed  from  a  man 
about  to  marry  her,  does  not  constitute 
such  a  fraud  as  entitles  the  husband  to 
have  the  marriage  dissolved,  her  sanity  at 
the  time  of  the  marriage  being  unques- 
tioned. Curamington  v.  Belchertown,  149 
Mass.  223,  21  N.  E.  435,  4:  131 

51.  The  annulment  of  a  marriage  be- 
cause the  husband  is  constitutionally  af- 
flicted with  syphilis,  and  in  a  state  in 
which  his  chances  of  cure  are  very  remote 
and  doubtful,  may  be  granted,  under  Mass. 
Pub.  Stat.  chap.  145,  §  11,  on  the  ground 
of  fraud,  where,  with  knowledge  of  his 
condition,  he  did  not  inform  his  wife  in 
regard  to  it,  and  she,  learning  of  it  on 
the  day  of  the  marriage,  soon  after  the 
ceremony,  refused  to  live  with  him  as  his 
wife,  and  filed  the  libel  for  annulling  the 
marriage  before  its  consummation.  Smith 
V.  Smith.  171  Mass.  404,  50  X.  E.  933. 

41 :  800 

52.  False  representations  of  pregnancy 
made  by  a  woman  to  induce  a  man  with 
whom  she  has  had  illicit  intercourse  to 
marry  her  are  not  such  fraud  as  will  entitle 
him  to  a  divorce  in  case  he  enters  into  the 
marriage  contract, — at  least  if  thev  were 
not  believed  bv  him.  Todd  v.  Todd.  "l49  Pa. 
60.  24  Atl.   128.  17:  320 

53.  False  representations  by  a  woman  to 
a  man  with  whom  she  had  had  illicit  inter- 
course and  who  knew  her  to  be  pregnant, 
that  he  was  the  only  person  with  whom 
she   had   been   incontinent,   made   to   induce 


him  to  marry  her,  are  not  fraud  for  which 
the  marriage  will  be  annulled.  Franke  v. 
Franke    (Cal.)    31   Pac.  571,  18:  375 

54.  A  marriage  contract  may  be  annulled 
by  the  court,  where  it  was  procured  by 
fraudulent  representations  by  the  woman 
that  during  the  man's  absence  from  the 
state  she  had  given  birth  to  a  child  of 
which  he  was  the  father,  and  which  she  pur- 
ports to  exhibit  to  him,  no  such  child  ever 
having  been  born,  where  the  law  regards 
marriage  as  a  civil  contract,  and  the  stat- 
ute provides  that  it  may  be  annulled  when 
the  consent  of  one  of  the  parties  is  pro- 
cured by  fraud.  Di  Lorenzo  v.  Di  Lorenzo, 
174  N.  Y.  467,  67  N.  E.  63,  63:  92 

55.  A  decree  annulling  a  marriage  on  the 
ground  that  the  husband's  consent  was  ob- 
tained by  fraud  necessarily  implies  the 
original  existence  of  a  lawful  marriage. 
Cummington  v.  Belchertown,  149  Mass.  223, 
21  N.  E.  435,  4:  131 
For  duress. 

For  Editorial  Notes,  see  infra,  V.  §  3. 

56.  Threats  to  inflict  bodily  harm  upon  a 
person  unless  he  marries  another  will  not 
entitle  him  to  a  divorce  in  case  he  does  so, 
where  it  does  not  appear  that  he  was 
coerced  by  the  threats,  but  entered  into 
the  marriage  contract  from  other  motives. 
Todd  V.  Todd,  149  Pa.  60,  24  Atl.  128. 

17:  320 
By  subsequent  marriage. 

57.  A  marriage  is  not  dissolved  by  the 
fact  that  the  wife,  relying  on  the  validity 
of  a  church  divorce,  became  a  party  to  an- 
other marriage  ceremony.  Hilton  v.  Rov- 
lance,  25  Utah.  129,  69  Pac.  660,  58:  723 
Where  woman  had  been  seduced  by  man 

marrying  her. 

58.  The  fact  that  a  man's  consent  to 
marriage  was  reluctant  and  passive  and 
was  yielded  upon  consideration  of  the  pres- 
sure which  was  brought  to  bear  upon  him 
by  the  wife's  relatives,  and  of  his  duty  to 
repair  a  wrong  he  had  done  her  by  seduc- 
tion, is  not  sufficient  ground  for  annulling 
the  marriage.  Collins  v.  Ryan,  49  La.  Ann. 
1710,  22  So.  920,  43:  814 

59.  A  merely  formal  marriage  entered 
into  without  intent  to  perform  the  mar- 
riage vows,  but  only  to  avoid  imprison- 
ment for  bastardy  and  prosecution  for 
seduction,  and  which  is  followed  by  a  de- 
sertion of  the  wife,  may  be  declared  void 
by  judicial  decree  at  the  instance  of  the 
wife.  Henneger  v.  Lomas,  145  Ind.  287, 
44  N.  E.  462,  32:  848 
Effect  of  life  imprisonment. 

60.  A  statute  providing  that  a  sentence 
to  imprisonment  for  life  shall  operate  as  an 
absolute  dissolution  of  the  marriage  of  the 
party  does  not  violate  the  provision  of  Wis. 
Const,  art.  4,  §  24,  that  the  legislature  shall 
never  grant  anv  divorce.  State  v.  Duket. 
!)0  Wis.  272.  63'X.  W.  83.  31:  515 

61.  The  reversal  of  a  sentence  to  impris- 
onment for  life  on  account  of  error,  but  not 
for  want  of  jurisdiction,  does  not  operate 
to    restore    the    marriage    relation    of    the 
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convict,   which   had   been   dissolved   by   the 
sentence  under  Wis.  Rev.  Stat.  §  2355.       Id. 

b.  For  Lack  of  Capacity  to  Marry. 

Physical  incapacity. 

62.  Pregnancy  of  a  wife  at  the  time  of 
marriage  does  not  constitute  physical  in- 
capacity for  which  the  marriage  will  be 
annulled  under  Cal.  Civ.  Code,  §§  58,  82; 
but  such  incapacity  must  be  such  physical 
defect  or  incurable  disease  as  will  prevent 
sexual  coition.  Franke  v.  Franke  (Cal.) 
31   Pac.  571,  18:  375 

63.  The  words  "physically  and  incurably 
incapacitated  from  entering  into  the  mar- 
riage state,"  in  Ala.  Code  1686,  §  2322,  stat- 
ing a  cause  of  divorce,  mean  impotency  to 
consummate  the  marriage.  Anonymous,  89 
Ala.  291,  7  So.  100,  7:  425 
Infancy. 

Sufficiency  of  Answer  in  Action  to  Annul, 
see  Pleading,  531. 

64.  Voluntary  cohabitation  before  the 
age  of  consent  will  not,  under  Wis.  Rev. 
Stat.  §§  2350,  2353,  defeat  an  action  for 
annulment  of  a  marriage  on  tlie  ground  of 
want  of  age  or  understanding.  Eliot  v. 
Eliot,  77  Wis.  634,  46  N.  W.  806,        10:  568 

65.  A  party  need  not  wait  until  the  stat- 
utory age  of  consent  before  instituting  an 
action  to  annul  a  marriage  contracted  while 
under  the  age.  Id. 

66.  An  infant  incapable  for  want  of  age 
of  entering  into  a  valid  contract  of  mar- 
riage is  incapable  also  of  estopping  himself, 
by  a  fraudulent  declaration  of  his  age  at 
the  time  of  entering  into  such  contract, 
from  asserting  its  invalidity  in  an  ac- 
tion to  annul  it,  which  is  brought  under  a 
statute  permitting  its  annulment,  with  the 
sole  proviso  that  there  must  have  been  no 
voluntary  cohabitation  after  the  attainment 
of  the  age  of  consent.  Eliot  v.  Eliot,  81 
Wis.  295,  51  N.  W.  81,  15:  259 

67.  If  fraudulent  misrepresentations  as 
to  his  age  will,  in  any  event,  estop  an  in- 
fant from  asserting  want  of  age  for  the 
purpose  of  procuring  the  annulment  of  the 
marriage  into  which  he  has  entered,  the 
other  party  must  have  been  led  by  the 
fraud  to  believe  that  no  legal  impediment 
to  the  marriage  existed;  and  they  will  be 
unavailing  where  the  law  required  the  con- 
sent of  the  parents  of  an  infant  of  the  age 
he  represented  himself  to  be,  before  the 
marriage  could  be  solemnized,  which  was 
not  obtained.  Id. 
Insanity. 

Jurisdiction    of    Divorce    Suit    for,    see    Di- 
vorce  and   Separation,  6. 
See  also  supra.  50. 
For  Editorial  Notes,  see  infra.  V.  §  2. 

OS.  'J'he  courts  are  not  autliorized  to  de- 
cree a  niarriairc  coiitrar-t  void  on  the 
ground  of  tlie  in>anity  of  f)ne  of  the  par- 
t'u's.  e\cf']it  for  such  want  of  understanding 
in  -ucli  party  as  to  rondor  liini  or  her  in- 
'a|ial)lc  of  assenting  thereto.  And  though 
^u'-li  jif-r-iin  may  Tic  sulijcft  to  M'niif  vice  or 
iincciiitrollaldc  inijmNc  or  propensity,  yet  if 


otherwise  sane  and  able  to  understand  the 
nature  and  obligations  of  the  marriage  con- 
tract, a  decree  of  nullity  will  not  be  grant- 
ed. Lewis  V.  Lewis,  44  Minn.  124,  46  N. 
W.  323,  9:505 

69.  A  marriage  with  a  person  who  has,  in 
appropriate  proceedings,  been  found  to  be 
mentally  imbecile,  is  absolutely  void  ab 
initio,  and  can  be  at  any  time  so  declared 
by  the  court.  Sims  v.  Sims,  121  N.  C.  297, 
28  S.  E.  407,  40:  737 

70.  The  guardian  of  a  lunatic  may  bring 
an  action  to  have  her  marriage,  solemnized 
after  she  was  declared  insane,  set  aside.    Id. 

71.  A  marriage  is  absolutely  void,  where 
one  of  the  parties  was  insane  at  the  time, 
and  may  be  annulled  by  her  heirs  after  her 
death  where  she  was  never  in  a  condition 
to  ratify  the  same.  Orchardson  v.  Cofield, 
171  111.  14,  49  N.  E.  197,  40:  256 
Other  existing  marriage. 
Conclusiveness    of    Decree    of    Other    State, 

see  Judgment,  378. 

72.  A  court  of  chancery  has  no  authority 
to  annul  a  marriage  independently  of  statu- 
tory authority,  on  the  ground  merely  that 
one  of  the  parties  was  incapable  of  marry- 
ing because  of  a  prior  existing  marriage. 
Kelley  v.  Kelley,  161  Mass.  Ill,  36  K  E. 
837,  25:  806 

73.  The  annulment  of  an  invalid  mar- 
riage cannot  be  decreed  upon  the  applica- 
tion of  a  third  party,  on  the  ground  that 
he  is  the  lawful  husband  of  the  woman 
by  a  prior  marriage  which  is  still  in  force. 
Ridgely  v.  Ridgely,  79  Md.  298,  29  Atl.  597, 

25:  800 
Invalid  or  ineffectual  divorce. 
Before    Decree    Becomes   Absolute,    see    Di- 
vorce and  Separation,  52-54. 

74.  That  a  marriage  has  taken  place  on 
the  faith  of  a  previous  divorce  does  not 
preclude  an  inquiry  by  the  courts  of  an- 
other state  into  the  capacity  of  the  di- 
vorced party,  and  thus  into  the  validity 
of  the  divorce;  and  the  marriage  may  be 
declared  invalid  if  the  divorce  is  one  which 
would  be  decreed  void  if  directly  in  issue. 
Adams  v.  Adams,  154  Mass.  290,  28  N.  E. 
260,  13:  275 

75.  Persons  who  have  for  years  recognized 
the  validity  of  a  marriage  contracted  in 
good  faith  cannot  be  heard  to  have  it  de- 
creed void  and  the  children  born  of  it 
illegitimate  and  without  rights,  on  the 
ground  that  a  divorce  obtained  by  the  wife 
from  a  former  husband  was  invalid.  Ben- 
ton's Succession,  106  La.  494,  31  So.  123, 

59:  135 

76.  A  marriag*  in  violation  of  a  statute 
prohibiting  a  person  from  whom  a  divorce 
is  granted  to  marry  again  within  three 
years  unless  the  former  spouse  is  dead  may 
be  annulled  at  suit  of  the  innocent  party, 
where  the  statute  not  only  declares  that  it 
shall  not  be  lawful  for  such  divorced  per- 
son to  marry  again,  but  imposes  a  severe 
penalty  for  violating  the  prohibition,  al- 
though it  does  not  expressly  declare  that 
tlic  remarriage  shall  be  void.  Ovitt  v. 
Sill  it  li.  eS  Vt.  35,  33  Atl.  769,  35:  223 
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V.  Editorial  Notes. 

§  I.  Generally. 

Conflict  of  laws  as  to  validity  of  marriage. 
57:  155. 

Essentials  to  validity  of.  10:  568;*  11: 
587.* 

What  marriages  are  void  ab  initio.   9:  505.* 

Incapacity   to   contract.     9:  505.* 

Effect  of  intoxication  on  marriage.     34:  87. 

Second  marriage,  when  void  ab  initio.  12: 
50.* 

Power  of  consul  to  perform  marriage  cere- 
mony.    45:  497. 

Statute  prohibiting  intermarriage  of  white 
and  colored  persons,  as  a 
denial  of  equal  privileges 
and   immunities.      14:  580. 

Conditions  in  will  in  restraint  of.     1:  837.* 

Customs  of  Indian  tribes  as  to.     7:  125.* 

Fraudulent  inducement  by  one  party  to  a 
void  marriage  as  ground 
for  civil  action  in  favor  of 
other  party.  33:  411. 
Does  action  survive  defendant's  death? 
33:411. 

Injunction  against  enforcing  invalid  con- 
tracts relating  to  mar- 
riage.    48:  843. 

Insurable  interest  of  single  woman  in  life 
of  intended  husband.  2: 
844.* 

Validity  of  life  insurance  for  benefit  of  be- 
trothed wife.     19:  187. 

Equitable  relief  against  forfeiture  of  estate 
under  condition  against 
marriage.     69:  858. 

§  2.  Marriage  of  person  when  insane.. 

Invalidity  of.     40:  737. 

Degree  of  incapacity  which  will  effect.  40: 
738. 

Test  of  capacity  to  contract.     40:  738. 

Test  of  capacity  to  know  the  nature  of  the 
act.     40:  739. 

Incapacity  combined  with  fraud.     40:  740. 

Incapacity  as  a  ground  for  divorce.  40: 
741. 

Ratification  and  waiver  of  right  to  attack. 
40:  741. 

Evidence   of   incapacity.     40:  742. 

Presumption  and  burden  of  proof.     40: 

742. 
Sufficiency,    weight,    and    admissibility. 

40:  742. 
Effect  of  inquisition.     40:  743. 

The    annulment.     40:  744. 

Necessity  of  decree  for.  40:  744. 
Jurisdiction;  procedure.  40:  745. 
Effect.     40:  746. 

§  3.  Effect  of  duress  to  avoid  marriage. 

Effect    of,  generally.     43:  814. 

What  duress  is  sufficient.     43:  814. 
Generally.     43:  814. 
Threats.'   .43:  815. 
Arrest    or   imprisonment.     43:  816. 

Ratification.     43:  818. 

Matters  of  procedure.     43:  819. 

§  4.  How    proved;    marriage   per    verba    de 
praesenti. 

Cohabitation  and  repute  as  proof  of.  7: 
709.* 


Cohabitation  as  proof  of,  where  it  begins 
unlawfully.     14:  364. 

Ad#iissibility  of  declarations  and  admi.s- 
sions  to  prove  marriage. 
12:  838.*  ■ 

Validity  of  marriage  per  verba  de  prcBsenti, 
11:  587.* 

§  5.  Remarriage  after  divorce. 

Righ  to  remarry  after  divorce.    2:  703.* 

Effect  of  right  to  appeal  from  divorce  de- 
cree on  party's  right  to 
remarry.     17:  573. 

Effect  of  statutes  forbidding  remarriage  of 
guilty  party  after  divorce. 
24:  831;    57:  169. 
Effect    in    other    states.    24:831;    57: 

169. 
Effect  in  state  where  enacted.     24:  831. 
Remarriage  in  state  of  enactment.     24: 

831. 
Marrying  in  another  state  and  return- 
ing to  state  of  prohibition. 
24:  833;  57:  169. 

§  6.  Effect  of  marriage. 

Effect  of  marrying  witness  in  order  to  pre- 
vent her  from  testifying. 
67:499. 

Effect  of  marriage  upon  wife's  status  as  an 
alien.     22:  148. 

Effect  of  injured  party's  marriage  to  one  of 
several  joint  tort  feasors 
to    release    all.     58:  307. 

Effect  of  marriage  as  emancipation  of  in- 
fant.    16:578. 

Effect    of    marriage    to    revoke    antecedent 
will.     7:  487.* 
Antenuptial  will.     7:  488.* 

Presumptions  flowing  from  marriage  cere- 
mony.    14:  540. 

§  7.  Annulment. 

See  also  supra,  V.  §  2. 

Jurisdiction  of  chancery  to  decree  nullity 
or  dissolution  of  mar- 
riage.    25:  800. 

Power  to  compel  plaintiff  in  suit  for  annul- ^. 
ment  of  marriage  to  sub-      i 
mit  to  a  physical  examin- 
ation.    14:466. 

Effect  of  decree  annulling  marriage.  9: 
505.* 

Antenuptial  pregnancy  or  unchastity  as  a 
ground   of  divorce  or  an- 
nulment of  marriage.    18; 
375. 
Pregnancy.     18:  375. 
Existence  of  a  bastard  child.     18:  377. 
Unchastity.     18:  377. 

♦-•-♦ 


MARRIAGE   BROKERAGE. 

Illegality  of  Contract  of,  see  Contracts,  419. 

*^-^ 

MARRIED  WOMEN. 

Damages  for  Death  of,  see  Damages,  .341. 
Measure    of    Damages    for   Injuries    to,   see 
Damages.   III.   i.   2. 
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Estoppel  of,  see  Estoppel,  III.  b. 
In  General,  see  Husband  and  Wife. 


MARSH. 

Condemnation  for  Reclamation  of,  see  Emi- 
nent Domain,  133. 
Navigability  of,  see  Waters,  23. 
Drainage  of,  see  Waters,  253,  414. 


MARSHAL. 

Liability  for  Cruelty  to  Prisoner,  see  As- 
sault and  Battery,  5. 

Claims  of.  see  Claims,  2. 

Homicide  by  Deputy,  see  Conflict  of  Laws, 
248. 

Right  of  Deputy  to  Mark  Ballots,  see  Elec- 
tions,  165. 

Release  of  Deputy  on  Habeas  Corpus,  see 
Habeas  Corpus,  62. 

1.  An  assault  upon,  or  an  assassination 
of,  a  judge  of  the  United  States  court  while 
engaged  in  any  matter  pertaining  to  his 
official  duties,  on  account  or  by  reason  of 
his  judicial  decisions  or  action  in  perform- 
ing his  official  duties,  is  a  breach  of  the 
peace  affecting  the  authority  and  interests 
of  the  United  States,  and  within  the  juris- 
diction and  power  of  the  United  States 
marshal  or  his  deputies  to  prevent  as  a 
peace  officer  of  the  national  government. 
Re  Neagle,  39  Fed.  833,  5:  78 

2.  By  U.  S.  Rev.  Stat.  §  788,  U.  S.  Comp. 
Stat.  1901,  p.  608,  and  the  several  pro- 
visions of  the  statute  of  California  pre- 
scribing the  duties  of  sheriffs,  by  that  sec- 
tion made  applicable  to  marshals,  the 
United  States  marshal  is  made  a  peace  of- 
ficer, and  as  such  he  is  authorized  to  pre- 
serve the  peace  so  far  as  a  breach  of  the 
peace  affects  the  authority  of  the  United 
States  and  obstructs  the  operations  of  the 
government  and  its  various  departments. 

Id. 
Editorial  Notes. 

As   public  officer.     17:  245. 


MARSHALING     ASSETS     AND     SECUR- 
ITIES. 

Order  of  Sale  of  Parcels  on  Foreclosure,  see 

Mortgage.  184-189. 
Order  of  Sale  on  Enforcement   of  Vendor's 

Lien,  see  Vendor  and  Purchaser.  86-88. 
See  also  Mortgage,  67,  226;  Subrogation,  23. 

1.  The  principle  of  marshaling  securities 
does  nor  apply  as  between  creditor  and 
debtor,  nor  will  it  be  applied  to  the  injury 
of  a  prior  creditor,  or  so  as  to  delay  liiin. 
or  prevent  him  from  realizing  his  whole 
delit.  or  so  as  to  impair  his  securitv.  Boone 
V.  nark.  129  111.  460.  21  X.  E.  850.  "      5:  276 

2.  Tlie   j.rinciple   of   marshaling   securities 


does  not  apply  where  a  creditor  has  a  lien 
upon  two  funds  belonging  to  two  separate 
debtors,  and  a  creditor  of  one  of  the  debt- 
ors has  a  lien  upon  one  of  the  funds.        Id. 

3.  The  rule  that  one  of  two  creditors  of 
a  common  debtor  who  has  two  funds  to 
which  he  may  resort  must  first  resort  to  the 
fund  upon  which  the  otner  creditor  has  no 
lien,  and  exhaust  that,  cannot  be  applied  to 
work  injustice  or  deprive  one  of  a  substan* 
tial  legal  right.  Third  Nat.  Bank  v.  Haug, 
82  Mich.  607,  47  N.  W.  33,  11:  327 
Re  Hobson's  Estate,  81  Iowa,  392,  46  N. 
W.  1095,                                                      11:25.'> 

4.  One  of  two  creditors,  standing  in  equal 
equity,  who  has  security  upon  two  funds, 
will,  at  the  instance  of  the  other,  who  has 
security  upon  only  one  of  the  funds,  be  re- 
quired to  proceed  primarily  against  the 
fund  upon  which  the  latter  has  no  claim, 
and  to  shape  his  remedy  so  as  to  preserve, 
if  possible,  the  equity  of  the  one  whose  lien 
extends  to  but  one  fund.  Boone  v.  Clark, 
129  111.  466,  21  N.  E.  850,  5:  276 

5.  In  case  of  successive  mortgagees,  and 
as  between  a  mortgagee  and  subsequent 
bona  fide  purchasers  from  the  mortgagor, 
the  subsequent  mortgagee  or  purchaser  may 
insist  that  the  portion  of  the  estate  re- 
tained by  the  mortgagor  shall  first  be  sub- 
ject to  the  mortgage  debt,  and  that  the 
interests  of  subsequent  mortgagees  or  pur- 
chasers shall  be  liable  in  the  inverse  order 
of  alienation.  Id. 

6.  The  principle  that  a  person  having  two 
funds  to  satisfy  his  demand  should  not  by 
his  election  disappoint  a  party  having  but 
one  fund  applies  to  a  mortgagee  omitted 
by  mistake  from  condemnation  proceedings, 
and  who  has  a  right  either  to  foreclose 
upon  the  land  or  take  the  money  paid  for 
condemnation;  and  while  the  money  is  in 
the  hands  of  the  court  he  may  be  compelled 
to  accept  it  before  resorting  to  the  land, 
where  his  right  is  saved  to  contest  the 
sufficiency  of  the  compensation  assessed  in 
the  condemnation  proceedings  to  which  he 
was  not  a  party.  Calumet  River  R.  Co.  v. 
Brown,  136  HI.  322,  26  N.  E.  501,  12:  84 

7.  The  holder  of  a  tax  deed  to  land  which 
is,  together  with  certain  other  property, 
covered  by  a  mortgage,  is  not  entitled  to 
have  the  mortgage  securities  marshaled  in 
his  favor,  so  as  to  compel  the  mortgagee  to 
resort  to  his  other  securities  before  coming 
upon  the  land  covered  by  the  tax  deed. 
Miller  v.  Cook,  135  HI.  190,  25  N.  E.  756, 

10:  292 

8.  Where  property  is  encumbered  as  se- 
curity for  two  debts,  if  the  holder  of  the 
first  lien  is  under  a  duty  ultimately  to  pay 
the  debt  secured  by  the  second,  he  cannot, 
in  case  the  property  is  insufficient  to  pay 
both,  set  up  the  prior  lien  against  his  own 
creditor.  Fletcher  v.  Sharpe,  116  Ind.  317, 
17  X.  E.  923.  1:  179 

9.  On  foreclosure  of  a  vendor's  lien  cover- 
ing an  entire  tract  of  land,  one  having  a 
.subsequent  lien  on  a  portion  of  the  tract 
to  indemnify  him  against  liability  as  a 
surety,  whose  lien  has  not  become  liquida- 
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ted  and  absolute  by  default  of  his  principal, 
is  not  entitled  to  have  the  value  of  such 
pqrtion  ascertained  by  the  decree,  to  the 
end  that  it  be  decreed  to  pay  only  its  pro- 
portion of  the  lien  as  between  him  and 
other  sublienors.  Gridley  v.  Brooks-Water- 
field  Ck).  12  Ky.  L.  Rep.  391  (Not  to  be 
Rep.)  9:  555 

10.  A  sublienor  of  a  portion  of  an  entire 
tract  of  land  foreclosed  under  a  prior  lien 
covering  the  entire  tract,  whose  lien,  which 
is  to  secure  a  contingent  liability,  becomes 
liquidated  and  absolute  subsequent  to  the 
decree  and  pending  the  question  of  con- 
tribution among  sublienors,  may  plead  that 
fact  and  have  the  value  of  tne  portion  cov- 
ered by  his  lien  determined  by  a  further 
decree,  to  the  end  that  it  shall  be  decreed  to 
pay  only  its  proportion  of  the  lien  fore- 
closed. Id. 

11.  Claims  having  a  common  security 
take  pro  rata  on  their  full  amount,  with- 
out deduction  for  payments  made  by  the 
debtor  on  account  of  his  personal  liability. 
Central  Trust  Co.  v.  Richmond,  N.  I.  &  B. 
R.  Co.  15  C.  C.  A.  273,  31  U.  S.  App.  675,  68 
Fed.  90,  41 :  458 

Editorial  Notes. 

Doctrine  of  marshaling  assets.     5:  280.* 
Of  assets  as  affecting  priority   of   state  or 

United  States.     29:  238. 
Of    funds    of    mutual    fire    insurance    com- 
panies.    32:  498. 
In  favor  of  voluntary  covenantee.     13:  723.* 
Rule   of    distribution    of   insolvent's    estate 
among    creditors,    secured 
and  unsecured.     8:  458.* 


MARTIAL  LAW. 


As  to  Insurrection,   see  Insurrection. 
See  also  Militia. 

A  condition  of  qualified  martial  law  ex- 
ists where  the  governor  is  compelled  to 
call  out  the  militia,  and  direct  it  to  restore 
order,  when  rioting  and  disorder  exist  in 
certain  counties  of  the  state  by  reason  of  a 
strike.  Com.  ex  rel.  Wadsworth  v.  Shortall, 
206  Pa.  165,  55  Atl.  952,  65:  193 

Editorial  Notes. 

Martial  law  when  there  is  no  actual  war. 
65:  193. 

Definition  of  martial  law.     65:  193. 

Power  to  proclaim  and  maintain  mar- 
tial  law.     65:  195. 

Discretion  and  authority  of  military 
when  called  to  aid  civil 
power.     65:  198. 

Power  of  military,  in  time  of  actual 
war,  to  arrest  and  punish 
citizens  in  places  where 
civil  courts  are  open.  65: 
200. 


MASONIC  HALL. 

Editorial  Notes. 
Assessment  for  local  improvement.     35:  38. 


MASONS. 

Duty  to  Inspect  Stone  Received  from 
Quarry,  see  Master  and  Servant,  220, 
221. 

As  to  Free  Masons,  see  Free  Masons. 


MASKS. 

Indictment    for    Unlawful    Act    by    Person 
Wearing,  see  Indictment,  etc.,  44. 


MASSES. 

Right  to  Appeal  from  Decision  against  De- 
vise for,  see  Appeal  and  Error,  105. 

Executor  Setting  Aside  Separate  Fund  for, 
see   Trusts,   134. 

1.  A  bequest  to  a  church  "to  be  used  in 
solemn  masses  for  the  repose  of  my  soul" 
is  invalid.  Festorazzi  v.  St.  .Joseph  R.  C. 
Church,  104  Ala.  327,  18  So.  394,  25:  360 

2.  A  bequest  of  a  certain  sum  to  a  bishop 
to  be  used  and  applied  for  masses  for  the 
repose  of  the  souls  of  certain  persons  speci- 
fied is  void  for  the  reason  that  there  is  no 
beneficiary  who  may  enforce  performance  of 
the  trust.  McHugli  v.  McCole,  97  Wis.  166, 
72.  N.  W.   631,  40:  724 

3.  The  English  common  law.  which  avoid- 
ed bequests  for  masses  as  being  for  super- 
stitious uses,  never  became  a  part  of  the 
law  of  this  country  because  inconsistent 
with  the  spirit  of  religious  toleration.  Har- 
rison V.  Brophy,  59  Kan.  1,  51  Pac.  883, 

40:  721 

4.  A  gift  by  wil?  of  a  certain  sum  to  a 
priest  to  say  masses  for  the  testator,  being 
an  outright  gift  to  take  effect  at  once,  is 
valid.  Sherman  v.  Baker,  20  R.  I.  446,  20 
Atl.  11,  40:  717 

5.  A  bequest  for  the  celebration  of  mass 
for  the  souls  of  the  testator  and  another, 
made  to  a  priest,  is  valid  as  a  gift  direct  to 
the  donee  with  an  injunction  to  the  per- 
formance of  the  ceremonial  named;  and  the 
fact  that  there  is  no  living  beneficiary  is 
immaterial  because  no  trust  is  created. 
Harrison  v.  Brophy,  59  Kan.  1,  51  Pac. 
883,  40:  721 

6.  A  bequest  to  the  pastor  of  a  specified 
church  "that  masses  may  be  said  for  me," 
although  not  a  charity,  creates  a  valid  pri- 
vate trust.  Moran  v.  Moran,  104  Iowa,  216. 
73  N.  W.  617,  39:  204 

7.  A  trust,  and  not  an  absolute  gift  to 
the  individual  named  as  recipient  of  the 
gift,  is  effected  by  a  bequest  to  a  certain 
person  "to  be  used  and  applied  as  follows: 
for  masses  for  the  repose  of"  the  souls  of 
certain  persons  named,  etc.  McHugh  v. 
McCole.  97  Wis.  166,  72  X.  W.  631,    40:  724 

8.  A  devise  and  bequest  to  a  church  in 
trust  to  expend  the  proceeds  in  saying 
masses  for  the  repose  of  the  souls  of  certain 
persons  is  not  void  as  a  mere  private  trust, 
but  is  a  valid  charitable  gift,  aiding  to  sup- 
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port  the  clergy  and  public  worship,  as  it  is 
presumed  that  the  masses  will  be  said  in 
public.  Hoeffer  v.  Clogan,  171  111.  462,  49 
N.  E.  527,  40:  730 

9.  A  bequest  to  the  parish  priest  of  a  cer- 
tain church  to  say  masses  for  the  testator 
goes  to  the  priest  who  is  in  office  when  the 
will  takes  effect.  Sherman  v.  Baker,  20  R. 
I.  446,  40  Atl.  11,  40:  717 

10.  A  will  creating  a  trust  for  the  saying 
of  masses  may  be  upheld  as  a  "charitable 
use,"  since  the  saying  of  mass  in  open 
church,  where  all  who  choose  may  be  pres- 
ent and  participate  therein,  is  a  solemn  and 
impressive  ritual,  from  which  many  may 
draw  spiritual  solace,  guidance,  and  instruc- 
tion, and  the  money  expended  therefor  is  of 
benefit  to  the  clergy,  thus  accomplishing 
one  of  the  cherished  objects  of  religious 
uses.  Webster  v.  Sughrow,  69  N.  H.  380, 
45  Atl.  139,  48:  100 

Editorial  Xotes. 

Validity  of  bequests  for;  secret  trusts  to 
use  for  masses.  25:  360; 
40:  717. 


MASTER. 

Judicial  Sale  by,  see  Judicial  Sale,  1. 
Powers  of,  on  Reference,  see  Reference. 

Editorial  Notes. 

In   chancery;    right   of   woman   to   be.     38: 
213. 


MASTER  AND  SERVANT. 

I.  Rights  and  Relation  Generally. 

a.  In  General;   Authority  to  Employ 

Servant  or  Physician. 

b.  When  Relation   Exists. 

c.  Compensation;   Wages. 

d.  Hours  of  Labor. 

e.  Termination     of     Relation;      Dis- 

charge;   Enticing. 
rr.  Liability  of  Master  to  Servant. 

a.  Nature     and      Extent;      Master's 
Duty. 

1.  In  General. 

2.  Rules  and  Regulations;  Meth- 

ods of  Work. 

3.  Duty   to   Warn   or   Instruct. 

4.  Safety  as  to  Place  and  Appli- 

ances. 
o.  In    General. 
6.  Machinery. 

c.  In  Mines. 

d.  Railroad  Cases. 

(1)  In  General. 

(2)  Track  and   Roadbed. 

(3)  Cars. 

(4)  RuMiiiii!i  of  Trains. 
f.  Tiisjifctiiui. 

5.  Scli'ctidii     und      11  (Mention     of 

I'linployecs. 

6.  Lia.hility     to     \'oliinteer<     and 

Servant-   of   Third  Persuu. 


II. — continued. 

b.  Servant's  Assumption  of  Risks. 

1.  In  General. 

2.  Dangers     Obvious     and     Inci- 

dental to  Work. 

3.  Defective  or  Dangerous  Tools, 

Machinery,  Appliances, 
Places,  or  Methods  of 
Work. 

a.  In  General. 

6.  Railroad  Cases. 

4.  Knowledge  by  Servant  of  De- 

fect or  Danger. 

5.  Engaging  Outside   of   Duties; 

Volunteers. 

6.  Compliance   with   Commands. 

7.  Minor  Employees. 

8.  Fellow    Servant's    Negligence, 

c.  Contributory   Negligence   of  Serv- 

ant. 

1.  In  General. 

2.  Railroad  Cases. 

d.  Disobedience   of  Rules. 

e.  Fellow  Servants  and  Their  Negli- 

gence. 

1.  In  General. 

2.  Delegation    of   Master's    Duty 

to. 

3.  Concurrent  Negligence  of  Mas- 

ter and  Fellow  Servant. 

4.  Change  of  Rule  by  Statute. 

a.  In  General. 

6.  Operation   of   Railroads. 

5.  Who    are    Fellow    Servants. 

a.  In  General. 

(1)  General  Rules;   Mis- 

cellaneous. 

(2)  Railroad  Cases. 

6.  Vice  Principal;  Superior 
Servant. 

(1)  In  General. 

(2)  Railroad  Cases. 

C.  For  What  Acts  of  Fellow 
Servant  Master  is  Lia- 
ble. 

a.  In  General. 

b.  Railroad  Cases. 

III.  Liability  of  Master  to  Third  Person. 

a.  For  Acts   of  Servant   or  Agent. 

1.  In  General. 

2.  Scope   of  Employment;    Diso- 

bedience of  Orders. 

b.  For  Acts  of  Independent  Contract- 

ors. 

1.  In  General. 

2.  For  What  Acts  of  Contractor 

Employer  is  Liable. 

3.  Who     are     Independent     Con- 

tractors. 

IV.  Liability    of    Serva,nts   or   Independent 

Contractors. 
V.  Editorial   Notes. 
Bond  for  Fidelity  of  Employees,  see  Bonds, 

II.  b. 
Commission    of    Burglary    by    Servant,    see 

Burglary,  1. 
Employees    of    Carrier    as    Passengers,    see 

Carriers,  IL  a,  2.  b,  (1),   (b). 
Illegal  Combination  of  Employers,  see  Con- 

.spiracy.    57-59. 
Combination  of  Employees,  see  Conspiracy, 

I.  d;  Labor  Organizations. 
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Equal  Protection  and  Privilcjres  as  to  Em- 
ployees, see  Constitutional  Law,  II.  a, 
5,  c. 

Due  Process  in  Charge  of  Expense  for  Ex- 
amining Railroad  Employees,  see  Con- 
stitutional  Law,  686. 

Restricting  Right  of  Contract  with,  see 
Constitutional  Law,  II.  b,  4,  b,    (2). 

Police  Power  as  to,  see  Constitutional  Law. 
XL  c,  4,  c. 

Contempt  by  Striking  Employees,  see  Con- 
tempt, 55,  56. 

Servant's  Contract  to  Keep  Secrets,  see 
Contracts,  410,  411. 

Proof  of  Servant's  Declarations,  see  Evi- 
dence, X.  e. 

Imputing  Servant's  Knowledge  to  Employer, 
see  Notice,  II.  a. 

Action  by  Injured  Employee  on  Master's 
Indemnity  Policy,  see  Parties,  63. 

Proximate  Cause  of  Injury  to  Servant,  see 
Proximate  Cause,  V. 

Repeal  of  Statute  as  to  Road  Duty  of  Rail- 
road  Employees,   see   Statutes,  583. 

Employee  as  Witness,  see  Witnesses,  58,  59. 

See  also  Railroad  Relief  Association. 


Special  Legislation  as  to,  see  Statutes,  312. 
For  Editorial  Xotes,  see  infra,  V.  §§  1-5. 


I.  Rights  and  Relation  Generally. 

a.  In  General;   Authority  to  Employ  Serv- 
ant or  Physician. 

Compelling     Employees     to     Boycott     Mer- 
chant, see  Boycott,  1. 
Regulations  for  Health  and   Safety  of,  see 

Health,  10. 
Police   Power  as  to   Safety  and   Health   of 

Emplovees,     see     Constitutional     Law, 

1051-1057. 
Statute    to    Protect    Employees    on    Street 

Cars,  see  Constitutional   Law,   116.1. 
Entirety    of   Contract    of   Employment,   see 

Contracts,  299,  300. 
Mutuality  in  Contract  of  Employment,  see 

Contracts,   98-100. 
Indefinitcness   in  Contract   of  Employment, 

see  Contracts,  107,  108. 
Construction    of   Contract   of    Employment, 

see  Contracts,  II.  d,  4. 
Restraint   on   Employee  Engaging  in  Other 

Business,  see  Contracts,  565,  580. 
Validity  of  Contract  of  Permanent  Employ- 
ment, see  Corporations,  235. 
Presumption     of     Continuance     of     Service 

under  Original   Contract,   see  Evidence, 

421. 
Custom   as   Affecting   Servant's   Rights,  see 

Custom,  21. 
Damages  for  Breach  of  Contract  of  Employ- 
ment, see  Damages,  III.  a,  5. 
Enjoininc   Disclosure?  of   Trade    Secrets,   see 

Injunction,    92-95.    100. 
Enjoining  Breach  of  Contract  not   to  Work 

for  Rival,  see  Injunction,  99,  100. 
Adjustment    of    Troubles    between    Railway 

Receiver  and  Emplovees,  see  Receivers, 

71,  72. 
Partial    Invaliditv    of    Statute    as    to,    see 

Statutes,  84." 

L.R.A.  Dig.— 128. 


1.  It  is  the  right  of  every  person,  natural 
or  artificial,  to  employ  or  refuse  to  employ 
in  his  business  whomsoever  he  may  wish; 
and  he  cannot  be  called  upon  to  answer 
for  his  judgment  in  that  regard  by  the 
public  or  individuals,  nor  can  the  motives 
which  prompt  his  action  be  considered.  New 
York,  C.  &  St.  L.  R.  Co.  v.  Schaffer,  65 
Ohio  St.  414,  62  N.  E.  1036,  62:  931 

2.  Employees  of  a  railroad  company  as- 
sume upon  entering  the  service  an  implied 
obligation  to  perform  their  duties  in  such 
a  manner  as  will  enable  it  to  discharge  its 
obligations  to  the  public  faithfully,  and 
protect  it  against  irreparable  losses,  inju- 
ries, and  excessive  damages  by  any  acts  of 
omission  on  their  part.  Toledo,  A.  A.  & 
N.  M.  R.  Co.  v.  Pennsylvania  Co.  54  Fed. 
"46,  19:  395 
Master's  right  as  to  injury  to  servant. 

3.  A  master  has  no  right  of  action  for  an 
assault,  or  an  assault  and  battery,  upon 
his  servant,  unless  some  loss  of  service  or 
capacity  to  serve  results  therefrom.  Fluker 
v.  Georgia  R.  &  Bkg.  Co.  81  Ga.  461,  8  S.  E. 
529,  2:  843 
Authority  to  employ  servant. 

Liability    for  Act   of  Person   Employed   by 

Servant,    see    infra,   634,   635. 
Opinion  Evidence  as  to,  see  Evidence,  1420. 
See  also  infra,  245. 

4.  The  conductor  of  a  train  has  authority 
to  hire  a  person  to  take  the  place  of  an 
absent  brakeman,  when  the  proper  and  safe 
management  of  the  train  requirts  it.  Fox 
V.  Chicago,  St.  P.  &  K.  C.  R.  Co.  86  Iowa, 
368,  53  N.  W.  259,  17:  289 

5.  A  head  brakeman  of  a  construction 
train  in  the  temporary  absence  of  the  con- 
ductor at  a  station  has  no  implied  authority 
to  engage  a  bystander  to  get  on  the  cars 
and  assist  in  switching.  Church  v.  -Chicago, 
M.  &  St.  P.  R.  Co.  50  Minn.  218,  52  N.  W. 
647,  16:  861 

6.  No  implication  of  authority  on  the 
part  of  a  railroad  station  agent  to  employ 
third  persons  to  watch  the  station  and 
catch  burglars  arises  from  the  fact  that  he 
has  authority  to  do  such  acts  himself. 
Lipscomb  v.  Houston  &  T.  C.  R.  Co.  95  Tex. 
5,  64  S.  W.  923,  55:  869 
Authority  to  employ  physician. 
Phvsician  as  Servant  of  Employer,  see  infra, 

18. 
As  to  Master's  Duty  to  Employ  Physician, 

see   infra,  63-68. 
Agent's  Authority  to  Employ,  see  Principal 

and  Agent,  40-42. 
Presumption  as  to,  see  Evidence,  288. 
Proof   of    Ratification   of   Employment,   see 

Evidence.  2317. 
For  Editorial  Notes,  see  infra,  V.  §  41. 

7.  An  employer  is  not  liable  for  the  serv- 
ices of  a  physician  summoned  by  his  man- 
ager or  foreman  to  attend  an  employee  in 
case  of  an  injury  by  accident  in  a  laundry 


2084 


MASTER  AND  SERVANT,  I.  h. 


during   the   employer's   absence.    Holmes   v. 
McAllister,  123  Mich.  493,  82  N.  W.  220, 

48:  396 

8.  A  foreman  in  charge  of  the  carpenter 
work  on  a  building  has  no  implied  author- 
ity to  engage  medical  attendance  for  one 
of  his  men  who  is  injured  while  at  work,  by 
a  brick  falling  from  a  scaffold,  so  as  to 
render  the  common  employer  liable  for  the 
value  of  the  services.  Godshaw  v.  J.  N. 
Struck  &  Bro.  109  Ky.  285,  58  S.  W.  781, 

51:  668 

b.  When  Relation  Exists, 

Liability  to  Volunteers  and  Servants  of 
Third  Person,  see  infra,  II.  a,  6. 

Employee  of  Carrier  Riding  on  Train,  see 
Carriers,  II.  a,  2,  6,  (1),  (b). 

Who  is  an  Employee,  see  Receivers,  48. 

Instruction  as  to,  see  Trial,  664. 

See  also  infra,  269,  476,  500,  505,  517;  Rail- 
roads, 92. 

For  Editorial  Notes,  see  infra,  V.  §  4. 

9.  To  create  the  relation  of  master  and 
servant  there  must  be  some  contract  or 
some  act  on'  the  part  of  one  person  which 
expressly  or  impliedly  recognizes  another 
as  his  servant.  Atlanta  &  W.  P.  R.  Co.  v. 
West,  121  Ga.  641,  49  S.  E.  711,  67:  701 

10.  The  hiring  of  a  truck  to  be  built 
upon,  so  that  its  nature  as  a  vehicle  is 
changed,  for  temporary  use  in  a  procession, 
with  an  agreement  that  the  owner  shall 
send  horses  and  drivers,  makes  a  driver,  al- 
though he  is  in  the  general  employment  of 
the  owner  of  the  truck,  a  special  servant  in 
the  employ  of  the  hirer  while  engaged  in 
the  latter's  business.  Hardv  v.  Shedden,  24 
C.  C.  A.  261,  47  U.  S.  App.  362,  78  Fed. 
610,  37:33 

11.  The  relation  of  master  and  servant 
does  not  exist  so  as  to  present  a  case  of 
enticing  away  a  servant,  where  one  who  was 
under  a  contract  to  cultivate  land  for  a 
certain  rental,  and,  in  addition,  to  work  for 
the  landlord,  if  called  upon,  whenever  he 
was  at  leisure,  for  a  certain  price  per  day, 
is  induced  to  leave.  The  service  provided 
for  is  a  mere  incident  to  the  contract  of 
rental.  State  v.  Hoover,  107  N.  C.  795,  12 
S.  E.  451,  10:  726 

12.  The  noon  intermission  does  not  sever 
the  relation  of  a  servant  to  his  master,  so 
as  to  prevent  his  reooverinp;  for  an  injury 
resulting  from  an  unsafe  working  place 
while  attempting,  during  that  time,  by  di- 
rection of  a  superior,  to  remove  broken 
timbers  wliioh  ronrlor  unsafe  the  work  of 
the  employees.  :\Iitchell-Tranter  Co.  v. 
Ehmet.  23  Kv.  L.  Rep.  17SS.  ti'^  S.  W.  835. 

5.5:  710 
For    purpose    of   holding   master    liable    for 

servant's  acts. 
Lialiility     for     Injuries     to     Voluntoors     and 

Servants    of    'I'hinl    Por>oiis,    see    infra, 

TI.    a.    n. 
Soo    al-o    infra.    11.).   tUO. 
Fnr    Ivlitnrial    Xotcs.    sop    infra.    V.    §    4. 

i:;.  Til"  pMwer  ni  ilic  alle:.'"'!  nia-tor  or 
principal    to    command   or   iJirccL    the   alleged 


servant  or  agent  is  the  test  of  the  liability 
of  the  former  for  the  acts  of  the  latter, 
under  the  maxim,  Respondeat  superior; 
and  if  the  master  or  principal  has  no  power 
to  command  or  direct  the  alleged  servant 
or  agent,  he  is  not  responsible  for  his  acts, 
because  there  is  no  superior  to  respond. 
Brady  v.  Chicago  &  G.  W.  R.  Co.  52  C.  C.  A. 
48,   114  Fed.    100,  57:  712 

14.  The  ordinary  contracts  between  a 
depot  corporation  and  several  railroad  com- 
panies for  the  use  of  a  depot  and  transfer 
yards  do  not  establish  a  partnership  rela- 
tion between  the  companies,  nor  make  the 
depot  corporation  the  servant  or  agent  of 
the  railroad  companies,  so  that  they  become 
liable  for  the  negligence  of  its  servants, 
under   the   maxim,   Respondeat   superior. 

Id. 

15.  The  servants  of  a  bailee  for  hire  are 
not  the  servants  of  the  bailor  so  as  to 
make  the  latter  responsible  to  a  third  party 
for  their  negligence.  New  Jersey  Elec.  R. 
Co.  V.  New  York,  L.  E.  &  W.  R.  Co.  (N.  J. 
Sup.)    61   N.  J.  L.   287,  41   Atl.   1116, 

43:  849 

16.  A  lessee  or  licensee  of  the  exclusive 
privilege  of  entering  the  cars  or  upon  the 
right  of  way  to  sell  or  supply  lunches  is 
not  a  servant  or  agent  of  the  corporation, 
80  as  to  render  it  liable  for  an  assault,  or 
an  assault  and  battery,  committed  by  such 
lessee  or  licensee  upon  a  competitor  who 
seeks  lawfully,  on  his  own  premises,  to 
obtain  the  patronage  of  passengers.  Fluker 
V.  Georgia  R.  &  Bkg.  Co.  81  Ga.  461,  8 
S.    E.    529,  2:  843 

17.  One  who  hires  a  gang  of  workmen 
and  furnishes  them  to  a  third  person,  to- 
gether with  a  timekeeper,  who  is  to  impart 
to  them  the  latter's  orders  as  to  the  time 
and  place  to  work,  will  not  be  liable  for 
trespasses  committed  by  them  in  cutting 
timber  upon  a  stranger's  land  under  di- 
rection of  such  third  person,  although  he 
is  to  pay  the  wages  and  has  power  to  dis- 
charge the  men,  where  he  is  ignorant  of 
the  trespass,  is  not  interested  in  the  work 
except  as  security  for  his  advances,  and  has 
no  voice  in  directing  the  laborers  when  or 
where  to  work.  Swackhamer  v.  Johnson. 
39  Or.  383,  65  Pac.  91,  54:  625 

18.  The  relation  of  master  and  servant 
does  not  exist  between  a  railroad  company 
and  surgeons  employed  by  it  to  render  serv- 
ices to  injured  employees,  so  as  to  render 
the  company  liable  for  the  mistakes  or  mal- 
practice of  such  surgeons.  Quinn  v.  Kan- 
sas Citv.  M.  &  B.  R.  Co.  94  Tenn.  713,  30 
S.  W.  1036,  28:  .552 

19.  A  coal  dealer  who  presents  a  bill  and 
demands  pavment  for  coal  ordered  from 
him  but  delivered  by  «  third  person  with- 
out authority,  so  ratifies  the  act  of  the 
latter  as  to  make  him  his  servant  and  be- 
come liable  for  the  value  of  a  plate-glass 
window  broken  by  him  in  delivering  the 
coal  Dempsev  v.  Chambers,  154  Mass.  330. 
•2SX.  E.  279.'  13:2Hi 

20.  An  employee  on  a  town  farm  main- 
tained for  the  support  of  paupers  and  under 
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the  management  of  the  overseers  of  the 
poor  is  so  far  the  servant  of  the  town  that 
it  is  liable  for  injuries  resulting  from 
the  negligent  performance  of  his  duties, 
where  the  overseers  are  also  highway  sur- 
veyors and  selectmen,  and  where  the  sur- 
plus income  is  used  for  town  purposes,  and 
the  whole  operations  of  the  farm  nr.i  ap- 
proved by  the  town.  Neff  v.  Wellesley,  148 
Mass.  487,  20  N.  E.   Ill,  2:  500 

21.  A  railway  company  is  not  responsi- 
ble for  the  acts  of  an  engineer  and  fireman 
in  running  an  engine  which  it  has  rented 
to  a  bridge  company,  used  as  a  switch  en- 
gine on  a  bridge  used  by  several  other  rail- 
way companies,  at  a  rental  of  $lit  a  day, 
besides  payment  of  the  expenses  of  running 
the  engine  and  the  wages  of  tho  fmgineer 
and  fireman,  who  were  carried  on  the  pay 
roll  of  the  railwav  companv.  Bvrne  v. 
Kansas  City,  Ft.  S".  &  M.  R.'Co.  22  U.  S. 
App.  220,  9  C.  C.  A.  666,  61  Fed.  605, 

24:  693 

c.  Compensation;  Wages. 

Assignability  of  Claim  for,  see  Assignment, 
14-20. 

Assignment  to  Evade  Law  Exempting 
Wages,  see  Exemptions,  6-9. 

Conspiracy  to  Prevent  Increase  of,  see  Con- 
spiracy, 57-59. 

Equal  Protection  and  Privileges  as  to,  see 
Constitutional  Law,  552-565. 

Due  Process  of  Law  as  to,  see.  Constitutional 
Law,   718-735. 

Police  Power  as  to,  see  Constitutional  Law, 
1038-1042. 

Legislative  Power  to  Fix  Compensation,  see 
Municipal  Corporations,  61. 

Authorizing  Attorney's  Fees  in  Action  for, 
see  Constitutional  Law,  587,  58S. 

Implied  Contract  to  Pay  for  Services  of 
Relatives,  see  Contracts,  15-20. 

JSiecessity  of  Consideration  for  Agreement 
to  Change,  see  Contracts,  28. 

Right  to  Recover  for  Overtime,  see  Con- 
tracts,  613,   839a. 

For  Time  Consumed  in  Return  Trip  after 
Service   Performed,   see   Contracts,   840. 

Fixing  Price  for  Labor  on  Public  Contract, 
see  Contracts,  859. 

Under  Illegal  Contract,  see  Contracts,  612, 
613. 

Agreement  as  to  Crediting  on  Games  at 
Cards,  see  Contracts,  521. 

Forfeiture  of,  by  Embezzlement,  see  Con- 
tracts, 747. 

Amendment  of  Corporate  Charter  as  to,  see 
Corporations,   75. 

Preference  of.  by  Insolvent  Corporation,  see 
Corporations,.  806-811. 

Priority  of  Claim  for,  see  Executors  and 
Administrators,  152. 

Exemption  of  Wages,  see  Exemptions,  30, 
32-37,  55,  50. 

Successive  Garnishment  of  Wages,  see  Ex- 
emptions, 4. 

Duty  of  Garnisliee  to  Claim  Exemption  of 
"  Wages,   see   Garnishment,   83-86. 


Injunction  against  Garnishment  of,  see 
Courts,  407;   Injunction,  509,  510. 

Attachment  of  Wages,  see  Levy  and  Seiz- 
ure, 4. 

Fraudulent  Assignment  of  Wages,  see 
Fraudulent  Conveyances,  5. 

Liability  of  Married  Woman,  see  Husband 
and  Wife,  40. 

Effect  of  Judgment  for  Wages,  see  Judg- 
ment, 217,  218. 

Interruption  of  Running  of  Limitation  as 
to  Wages,  see  Limitation  of  Actions, 
249. 

Receiver  in  Case  of  Nonpayment,  see  Re- 
ceivers,   48,    54. 

Claim  for,  against  Receiver,  see  Receivers, 
88-93. 

Receiver's  Liability   for,  see  Receivers,  125. 

Power  of  Court  as  to  Employees  of  Rail- 
road Receiver,  see  Receivers,  72. 

Set-Off  Against  Claim  for,  see  Set-Off  and 
Counterclaim,   13,  14. 

Title  of  Statute  as  to,  see  Statutes,  177, 
178,   199,  201. 

Deducting  Tax  from  Wages  of  Aliens,  see 
Taxes,  32. 

For  Editorial  Notes,  see  infra,  V.  §§  6-8. 

Medium  of  pajonent. 

Equal  Protection  and  Privileges  as  to,   see 

Constitutional  Law,  553-555,  557,  558. 
Due  Process  as  to,  see  Constitutional  Law, 

724-727. 
Police  Power  as  to,  see  Constitutional  Law, 

1039. 
See  also  Statutes,  460. 
For  Editorial  Notes,  see  infra,  V.  §  7. 

22.  A  contract  by  an  employee  to  accept 
something  other  than  money  in  payment 
for  his  services  is  valid  in  the  absence  of 
any  statutory  provisions  to  the  contrary. 
Hancock  v.  Yaden.  121  Ind.  366,  23  N.  k 
253,  6:  576 

23.  Giving  to  an  employee  checks  for  mer- 
chandise in  advance  of  pay  day  on  his  own 
voluntary  application  does  not  violate  Ky. 
Stat.  §  1350,  providing  that  wage  earn- 
ers "shall  be  paid  for  their  labor  in  lawful 
money,"  provided  reasonable  periods  are 
fixed  for  making  payment,  although  it  is 
otherwise  if  the  periods  fixed,  even  with  the 
consent  of  the  employee,  are  unreasonable 
so  that  his  necessities  may  force  him  to 
apply  for  and  accept  pay  in  checks.  Avent 
Beattvville  Coal  Co.  v.  Com.  96  Ky.  218,  28 
S.  W'.  502,  28:  273 
Redemption  of  orders  given  in  payment  of. 
Class   Legislation  as   to,   see  Constitutional 

Law,  559,  560. 
Due  Process  as  to,  see  Constitutional  Law, 
724-726. 

24.  The  fact  that  a  purchaser  of  store 
orders  bought  them  at  a  discount  of  15 
per  cent  from  their  face  value  does  not 
prevent  him  from  being  a  bona  fide  pur- 
chaser, who  is  entitled  to  have  them  re- 
deemed at  their  face  value,  in  lawful  money, 
on  any  regular  pay  day,  under  Tenn.  Acts 
1899.  chap.  11,  §  1,  which  provides  for  the 
redemption  of  such  orders  given  in  pay- 
ment of  wages,  when  presented  by  a  bona 
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fide  purchaser.  Harbison  v.  Knoxville  Iron 
Co.  103  Tenn.  421,  53  S.  W.  955,  56:  316 
25.  A  corporation  which  gives  its  em- 
ployees the  option  of  being  paid  in  cash 
monthly,  on  or  about  the  20th  of  each 
month,  wages  earned  up  to  the  first  of  that 
month,  or  of  being  paid  weekly  in  coal  or- 
ders, and  which,  by  thus  withholding  the 
cash  payment,  takes  advantage  of  the  ne- 
cessities and  improvidence  of  its  employees, 
so  as  to  operate  as  a  compulsion  upon  them 
to  take  the  coal  orders,  must  redeem  such 
orders  in  lawful  money  under  Tenn.  Acts 
1899,  chap.  11,  §  1,  which  provides  that  per- 
sons or  companies  using  store  orders,  cou- 
pons, etc.,  for  the  payment  of  wages  shall, 
if  demanded,  redeem  them  in  lawful  money, 
at  their  face  value,  on  any  regular  pay  day. 

Id. 

Where  servant  leaves  before  contract  per- 
formed. 

Due  Process  as  to,  see  Constitutional  Law, 
732,  834. 

Where  Contracts  Only  Partly  Performed, 
see   Contracts,   681-683. 

Forfeiture  of  Wages  by  Quitting  Work,  see 
Contracts,    776. 

Punitive  Damages  for  Nonpayment,  see 
Damages,  55. 

Form  of  Remedy,  see  Election  of  Remedies, 
30. 

Set-Off  in  Case  of,  see  Set-Off  and  Counter- 
claim, 14. 

Instructions  as  to,  see  Trial,  792. 

See   also    infra,   48. 

For  Editorial   Notes,  see  infra,  V.  §  6. 

26.  The  rule  that  where  an  employee  un- 
der an  entire  contract  wrongfully  termi- 
nates it  he  cannot  recover  thereon,  or  at 
all,  for  services  rendered  up  to  the  time  of 
such  termination,  does  not  apply  to  a  case 
where  .>uch  a  contract  has  been  terminated 
by  the  employer  for  cause.  Hildebrand  v. 
American  Fine  Art  Co.  109  Wis.  171,  85  N. 
W.   268,  53:  826 

27.  A  servant  who  is  prevented  from  per- 
forming his  contract  by  reason  of  being 
discharged  from  the  master's  service,  wheth- 
er riglit fully  or  wrongfully,  is  entitled  to 
recover  for  the  services  actually  rendered, 
subject  to  the  right  of  a  recoupment  of  such 
damages  as  the  master  may  be  entitled  to, 
in  case  of  a  rightful  discharge.  Id. 

28.  No  recovery  can  be  had  for  services 
under  an  entire  contiact,  where  the  em- 
ployee voltintarily  abandons  work,  with 
out  valid  excu>e.  Itefore  tiio  stipulated  time. 
Fisher  V.  Wal.-ii.  102  Wis.  172,  78  X.  W. 
437,  43:  810 
Agreement  for  forfeiture  of. 

29.  All    ajireeiiieiit     between    an    employer 
anrl  employee,   that    eitliei-  shall   forfeit   two 
weeks'    wa^e-    l)y    terminating    the    employ- 
ment   witlmnt    twii   weeks'   iidiire   tliereof.   i> 
not     unrea-mialde     and     i-     nr.i      allected     by! 
Conn.  Cen.   Slat.  ?;    IIA^.  impM.-infr  a  penalty  i 
upnii    an    empliiyci-    \\\]n    \viihh']Iil~    any    jiai't 
of  tlie    waLie-   (if  any    p T-r.n    l)ecau-e   nf  any 
ai;reemeiit     I'fMjiiirinL:    ii(itici>    liei'orc^     leaving:  I 
the    employment.       Two     week.s'     wa;je,    ul 


the  employee  quitting  without  notice,  be- 
ing forfeited,  are  not  due  him,  and  there- 
fore a  refusal  to  pay  them  is  not  a  with- 
holding of  any  part  of  his  wages.  Pierce  v. 
W^hittlesey,   58  Conn.    104,    19   Atl.   513, 

7:  286 

d.  Hours  of  Labor. 

Equal  Protection  and  Privileges  as  to,  see 
Constitutional  Law,  316,  547-551. 

Due  Process  of  Law  as  to,  see  Constitutional 
Law,    710-717. 

Police  Power  as  to,  see  Constitutional  Law, 
1043-1050. 

Right  to  Recover  for  Over  Time,  see  Con- 
tracts, 613,  839a. 

Power  of  Employee  to  Waive  Statutory 
Protection,  see  Contracts,  383. 

Incorporation  of  Statute  as  to,  into  Pub- 
lic Contract,  see  Contracts,  839. 

Requirement  for  Compliance  with,  in  Street 
Improvement  Contract,  see  Public  Im- 
provements, 131. 

Conclusiveness  of  United  States  Supreme 
Court  Decision  as  to,  see  Courts,  515. 

Indictment  for  Violating  Statute  Fixing, 
see   Indictment,  etc.,  79. 

Ordinance  as  to  Hours  of  Labor,  see  Mu- 
nicipal Corporations,  250. 

Street  Improvement  Contract  Requiring 
Compliance  with,  see  Public  Improve- 
ments, 131. 

Partial  Invalidity  of  Statute  as  to,  see 
Statutes,  101. 

Title  of  Statute  as  to,  see  Statutes,  175,  176, 
270. 

Amendment  of  Statute  as  to,  see  Statutes, 
599. 

For  Editorial  Notes,  see  infra,  V.  §  8. 

30.  The  provision  that  ten  hours'  labor 
performed  within  twelve  consecutive  hours 
shall  constitute  a  day's  labor  which  is  con- 
tained in  N.  Y.  act  June  1,  1892,  §  2,  and 
the  provision  of  the  next  section  as  to  ex- 
tra compensation  for  additional  hours,  do 
not  constitute  a  penal  prohibition  of  con- 
tracts for  a  greater  number  of  hours'  work 
in  a  day;  and  the  penalty  prescribed  by  § 
4  of  that  act  does  not  apply  to  these  sec- 
tions. People  v.  Phyfe,  136  N.  Y.  554,  32 
N.   E.  978,  19:  141 

31.  Voluntary  service  for  excessive  hours 
is  forbidden  by  a  statute  which  expressly 
states  that  its  purpose  is  to  limit  the  usual 
hours  of  labor  of  street-car  employees,  al- 
though it  merely  forbids  officers  of  the 
corporation  to  exact  more  than  a  certain 
number  of  hours  per  day.  Re  Ten-Hour 
Law  for  Street  Rv.  Corps,  24  R.  I.  603,  54 
Atl.    602,  "  61:  612 

32.  A  statute  providing  that  no  female 
shall  be  employed  in  any  factory  or  work- 
shop more  than  eight  hours  in  any  one  day, 
or  forty-eight  hours  in  any  one  week,  pro- 
liibit.-^  both  the  employer  and  the  employee 
iv(i\u  entering  into  a  contract  of  employ- 
ment tor  a  greater  time,  and  restricts  their 
liuht  to  contract  with  each  other  with  ref- 
erenee  to  the  hours  of  labor.  Ritchie  v.  Peo- 
ple,  loa   111.  98,  40  N.  E.   454,  29:  79 
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e.  Termination  of  Relation;  Discharge;   En- 
ticing. 

Liability  for  Preventing  Re-employment,  sec 
Blacklisting. 

Liability  for  Making  False  Entry,  see 
Blacklisting,  3. 

Privilege  in  Publishing  Reason  for  Dis- 
charge, see  Evidence,  356. 

Libel  of  Former  Emplovoe,  see  Libel  and 
Slander,  01,  62,  97-99,  109-114,  156. 

Constitutionality  of  Statute  Forbidding 
Employees  Breaking  Contract,  see  Con- 
stitutional  Law,    704. 

Effect  of  Employer's  Death,  see  Contracts, 
771. 

Compelling  Sunday  Labor  as  Ground  for 
Terminating  Contract,  se«  Contracts, 
775. 

Stipulated  Damages  for  Quitting  Service,  see 
Damages,  176,  177. 

Injunction  to  Compel  Performance  of  Con- 
tract for  Personal  Services,  see  Injunc- 
tion, 85-91. 

See  also   supra,  26-28. 

For  Editorial  Notes,  see  infra,  V.  §§  9,  10. 

What  operates  as  a  termination. 

33.  An  oral  contract  to  labor  for  a  year 
is  dissolved  by  the  death  of  the  master 
before  the  end  of  the  year;  and  if  the 
servant  continues  to  work  under  the  direc- 
tion of  the  life  tenant,  such  life  tenant, 
and  not  the  executor,  is  liable  for  his 
services.  Lacv  v.  Getman,  119  N.  Y.  109, 
23  N.  E.  452.'  6:  728 
Right  to  discharge  generally. 

Equal    Privileges   as    to,   see   Constitutional 

Law,   544,   561,   565. 
Validity  of  Contract  against  Discharge,  see 

Contracts,  412. 
Custom   as  to  Discharging  Ball  Player,  see 

Custom,  20. 

34.  The  absolute  right  to  discharge  an 
employee  whenever  the  employer  in  good 
faith  becomes  dissatisfied  with  him  is  re- 
served by  a  stipulation  in  a  contract  of 
employment  for  a  specified  time  to  carry 
on  the  employer's  business  to  his  "satis- 
faction." Frarv  v.  American  Rubber  Co.  52 
Minn.  264,  53  N.  W.  1156,  18:  644 

35.  There  is  no  general  custom  in  New 
Jersey  that  a  person  hired  for  one  year, 
with  monthly  payments  of  wages,  may  be 
discharged,  without  cause,  on  one  month's 
notice  or  one  month's  wages  paid.  Larkin 
V.  Hecksher  (N.  J.  Sup.)  51  N.  J.  L.  133,  16 
Atl.  703,  3:  137 

36.  One  employed  to  do  work  for  an  in- 
definite time  cannot  maintain  an  action 
against  his  employer  for  terminating  the 
employment,  by  reason  of  a  conspiracy  be- 
tween the  employer  and  others,  not  to  em- 
ploy persons  who  within  a  certain  time  had 
been  in  the  employment  of  either  con- 
spirator. Baker  v.  Metropolitan  L.  Ins. 
Co.  23  Ky.  L.   Rep.    1174,   64   S.   W.   913, 

55:  271 
Grounds  for  discharge. 
Membership    in    Labor    Union,    Validity    of 

Statute  as   to,   see   Constitutional  Law, 

706-709. 


Burden  of  Proof  as  to  Cause  of  Discharge, 
see  Evidence,  430. 

37.  An  employee  who  has  recommended 
herself  to  be  a  competent  teacher  of  music 
may  be  dismissed  if  found  incompetent. 
Keedy  v.  Long,  71   Md.  385,   18  Atl.  704, 

5:  759 

38.  The  mere  fact  of  a  contemplated 
marriage,  or  marriage  itself,  will  not  as 
matter  of  law  justify  the  discharge  of  a 
woman  who  is  engaged  under  a  contract  as 
housekeeper  and  to  render  services  of  a  per- 
sonal nature  necessitating  constant  attend- 
ance upon  her  employer.  Edgecomb  v. 
Buckhout,   146  N.   Y.   332,  40  N.  E.  991, 

28:  816 

39.  One  gardener  coming  to  blows  with 
another,  without  showing  circumstances  and 
eff'ect  on  the  services  due,  is  not  a  good 
cause  for  discharge  during  the  term.  Lar- 
kin V.  Hecksher  (N.  J.  Sup.)  51  N.  J.  L. 
133,  16  Atl.  703,  3:  137 

40.  A  clerk  or  salesman  employed  by  the 
year  in  a  retail  store,  without  any  agree- 
ment for  Sunday  labor,  cannot  be  dis- 
charged for  refusal  to  attend  the  store 
during  certain  hours  on  Sunday  to  protect 
the  goods  while  people  are  passing  through 
it  to  a  postoflRce  in  the  rear,  although  he 
has,  before  making  the  present  contract, 
been  in  the  habit  of  giving  such  Sunday 
services  while  emoloved  in  the  store.  Van 
Winkle  v.  Satterfield',  58  Ark.  617,  25  S.  W. 
1113,  23:853 

41.  A  railroad  company  may  lawfully  re- 
fuse to  continue  in  its  employ  a  person 
who  has  engaged  in  a  strike  affecting  its 
interests,  or  who  has  shown  himself  to  be 
negligent,  incompetent,  inefficient,  or  dishon- 
est. New  York,  C.  &  St.  L.  R.  Co.  v.  Schaf- 
fer,    65    Ohio    St.   414,   62    N.   E.    1036, 

62:  931 

Liability  for  wrongful  discharge. 

Successive  Actions  for  Wrongful  Discharge, 
see  Action  or  Suit,  76,  77. 

Liability  for  Inducing  Discharge  of  Serv- 
ant, seo  Case,  37-41. 

Conspiracy  to  Procure  Discharge,  see  Con- 
spiracy,  62,   63,   71,  72. 

Measure  of  Damages  for,  see  Damages,  III. 
a,  5. 

Burden  of  Proof  as  to  Damages,  see  Evi- 
dence, 228. 

Choice  of  Remedy  for,  see  Election  of  Rem- 
edies, 29,  30,  44. 

Injunction   to   Prevent,   see   Injunction,   141. 

Effect  of  Former  Judgment,  see  Judgment, 
217,  218. 

Pleading  in  Action  for  Causing  Discharge, 
see  Pleading,  380. 

See  also   supra,  36. 

For   Editorial   Notes,   see   infra,   V.   §   9. 

42.  The  liability  of  a  master  to  a  serv- 
ant wrongfully  discharged  is  not  an  abso- 
lute liability  for  wages  for  constructive 
services  during  the  balance  of  the  term, 
but  a  contingent  liability  of  indemnity  for 
los^s  of  wages.  McMullan  v.  Dickinson  Co. 
00  :\Iinn.  150,  02  N.  W.   120,  27:  409 

43.  Evidence  of  good  grounds  for  the  dis- 
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charge  of  an  employee  is  immaterial  as 
being  outside  of  the  issues,  where  the  ac- 
tion depends  upon  a  contract  and  a  wrong- 
ful discharge.  Hull  v.  Aplington  Independ- 
ent School  Dist.  82  Iowa,  686,  46  N.  W. 
1053,  10:  273 

Duty  as  to  clearance  card  on  termination. 
For  Editorial  Notes,  see  infra,  V.  §  11. 

44.  A  master  is  under  no  legal  obliga- 
tion to  give  to  his  discharged  servant  a 
statement  of  his  service,  and  whether  or 
not  it  was  satisfactory;  and  a  discharged 
railroad  employee  cannot  maintain  an  ac- 
tion for  damages  against  the  company 
which  discharged  him,  for  refusal  to  furnish 
him  with  a  clearance  or  statement  of  the 
record  of  his  service,  although  he  may  have 
been  unable  to  obtain  other  employment 
in  consequence  of  such  refusal  by  ilie  com- 
pany. New  York,  C.  &  St.  L.  R.  Co.  v. 
Schaflfer,  65  Ohio  St.  414,  62  N.  E.  10;](i. 

62:  931 

45.  A  duty  to  give  a  letter  of  recom- 
mendation or  a  clearance  card  to  an  ei.a- 
ployee  who  is  discharged  or  quits  is  not 
imposed  upon  the  employer  by  common  law. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Jenkins, 
174  111.  398,  51  N.  E.  811,  62:  922 

46.  A  rule  of  a  railroad  company  as  to 
an  investigation  in  ease  of  a  suspended 
employee  is  not  part  of  a  contract  with,  an 
employer'  whose  employment  began  before 
the  rule  was  passed.  Id. 
Employee's  right  to  quit  work. 

47.  The  right  of  an  employee  to  quit  work 
at  his  option,  where  he  has  made  a  con- 
tract for  employment  so  long  as  his  work 
is  satisfactory,  as  part  of  a  compromise 
of  a  claim  for  damages  for  injuries  re- 
ceived in  the  service  of  the  master,  does 
not  give  the  employer  a  reciprocal  right 
to  terminate  the  contract  at  pleasure,  since 
the  enij)loyee,  by  releasing  liis  claim.  Ii  is 
paid  a  valuable  consideration  for  the  op- 
tion. Rhoades  v.  Chesapeake  &  0.  R.  Co. 
4!)  W.  Va.  494,  39  S.  E.  209.  55:  170 

48.  'threats  of  strikers  which  excuse  an 
employee  for  quitting  service  in  hreacu  of 
his  contract,  although  they  entitle  him  to 
rcfover  the  actual  benefit  conferred  by  his 
sci\icc>.  do  not  relieve  him  from  liability 
for  the  damages  sustained  by  the  employer 
on  account  of  liis  quitting  the  service,  which 
must  be  deducted  from  liis  wages.  Fisher 
V.  Walsh,  102  Wis.  172.  78  N.  W.  437, 

43:  810 
Enticing. 
Liability    for    Tnducinir    Servant    to    Leave 

Employment,  see  Case,   '.]'). 
IndTicinir      Employee      to 


Lai. 


I^.reak 
I  iiior. 


Contract 


In 


;ion.    140. 


airainst  -loininti 
36. 
Injunction  against,  s 
See  also  supia.  1  1 . 
Fur  Editorial  Notes,  scf  infra. 
49.  Loss  ,,f  s('r\  icf.  whi'tliri 
an  unlawful  pcr-iia>iMn  n\  tin 
lliriiUL!h  frauil  upMH  the  masii-r.  or  fnrci- 
upiJii  till'  -i-i-\aiit.  ci'iMli--  a  '-au-e  of  acllMii. 
Luwver  v.  Frileher.  13U  N.  Y.  2-39.  -3)  N .  !•:. 
2G7,  "  14:  7UU 


•t.',l    hv 
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50.  Maliciously  enticing  an  actress  to 
break  her  engagement  with  the  manager  of 
a  rival  theater  is  not  a  violation  of  Ky. 
Gen.  Stat.  chap.  29,  art.  14,  §  13,  relating 
to  the  wilful  enticement  or  influencing  of  a 
person  to  abandxDn  a  contract  to  labor.  Bour- 
lier  V.  Macauley,  91  Ky.  135,  15  S.  W.  60, 

11:550 


IT.    Liability    of    Master    to    Servant. 

a.  Nature  and  Extent;  Master's  Duty. 

1.  In  General. 

Concurrent  Negligence  of  Master  and 
Fellow  Servant,  see  infra,  II.  e,  3. 

Abatement  of  Action  for  Servant's  Death, 
see  Abatement  and  Revival,  22. 

Justification  for  Assault  on  Employee,  see 
Assault  and  Battery,  25. 

Homicide  by  Whipping  Servant  to  Death, 
see  Homicide,  10. 

Common  Law  of  England  as  Part  of  Amer- 
ican Law  Relating  to,  see  Common  Law, 
13. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
211-220. 

Evidence  of  Custom  as  to  Performing  Par- 
ticular Kind  of  Work,  see  Evidence, 
1729. 

Measure  of  Damages  for  Injuries,  see  Dam- 
ages, 151. 

Estoppel  to  Plead  Bar  of  Limitations 
against,  see  Estoppel,  123. 

Presumption  and  Burden  of  Proof  as  to 
Negligence,    see    Evidence,    II.    h,    1,    e. 

Sufliciency  of  Evidence  as  to  Negligence,  see 
Evidence,   2241. 

Insurance  against  Master's  Liabilitv.  see 
Insurance,  1343-1354. 

Conclusiveness,  as  to  Master,  of  Judgment 
for,  or  against.  Servant,  see  Judgment, 
242.   243." 

Joint  Action  against  Master  and  Fellow 
.Servant,   see   Parties,   199. 

Payment  from  Public  Fluids  to  Injured 
Emplovee  of  State,  see  Public  Moneys, 
52. 

Pro.ximate  Cause  of  Injury,  see  Proximate 
Cause,  V. 

Contract  with  Railroad  Relief  Association, 
see  Railroad  Relief  Associations. 

Release  of  Master  from  Liability,  see  Ac- 
cord  and   Satisfaction,  5. 

Consitleration  for  Release  from  Liability  for 
Injuries,  see  Contracts,  39-41. 

N'alidity  of  Release  from  Liability  for  In- 
juries, see  Contracts.  460-486. 

Fraud  in  I'tdcuiing  Release,  see  Fraud  and 
Dfieit.   64. 

I'lclcase  of  .Master  by  Father  of  Minor  Serv- 
ant.   ~ec    Uelea.-e.    17. 

\\  aiver  li\  Seivant  of  rerformance  of  Stat- 
utory Duty,  see  Contracts,  GIL 

Limit  itm  Lialiiiity  for  Injury  to  Sleeping 
(  ar   Porter,  .see  Carriers, '6G2,  663. 

Liabilitv  of  ((juiitv  for  Injurv,  see  Coun- 
ties. 35,  36. 
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Municipal  Liability  for  Injury  to  Employee, 
see  Municipal  Corporations,  449,  451, 
457-461. 

State's  Liability  for  Injury  to  Prison  Guard, 
see  State   Institutions,  6. 

Liability  of  Stockholders  for  Negligent  In- 
jury to  Employee,  see  Corporations,  585. 

Liability  of  Express  Company  for  Death 
of  Employee,  see  Death,  46. 

Railroad  Lessor's  Liability  for  Injury  to 
Lessee's  Employees,  see  Railroads,  25- 
30. 

Liability  for  Failure  to  Deliver  Amputated 
Portion  of  Servant's  Limbs,  see  Hos- 
pitals, 7. 

For  Editorial  Notes,  see  infra,  V.  §§  1,  12- 
14,  18,  19. 

51.  A  corporation  is  not  liable  for  in- 
juries to  its  employee  in  attempting  to 
rescue  one  of  its  members,  who,  in  super- 
intending and  working  with  the  employee, 
undermines  a  wall  so  that  it  is  about  to 
fall  upon  him,  when  the  employee  springs 
forward  from  a  place  of  safety  to  avert  the 
impending  accident.  Savior  v.  Parsons,  122 
Iowa,  679,  98  N.  W.  500,  64:  542 

52.  Ignorance  of  an  employer  of  the 
technical  mechanism  of  a  machine,  which 
prevents  his  releasing  an  employee  who  has 
been  caught  therein  through  his  own  negli- 
gence, as  quickly  as  he  otherwise  could 
have  done,  whereby  the  injury  to  the  em- 
ployee is  aggravated,  will  not  render  him 
liable  for  the  injury,  if  he  did  all  he  could 
to  eflfect  the  release.  Stager  v.  Troy  Laun- 
dry Co.  38  Or.  480,  63  Pac.  645,  53:  459 

53.  In  those  cases  within  the  words  of 
the  Massachusetts  employers'  liability  act 
(Mass.  Stat.  1887,  chap.  2^70,  §  1),  in  which 
the  common  law  gives  an  injured  employee 
a  remedy  against  his  employer,  he  may 
still  sue  under  the  sarne  conditions  and  re- 
cover damages  to  the  same  extent  as  if 
the  statute  had  not  been  passed.  Rvalls  v. 
Mechanics  •  Mills,  150  Mass.  190,  22'  N.  E. 
766,  5:  667 

54.  An  employer  is  not  liable  to  criminal 
prosecution  or  to  an  action  for  injuries  by 
an  employee,  under  Mass.  Pub.  Stat.  chap. 
104,  until  he  has  received  notice  from  an 
inspector,  as  required  by  ??  32  of  that  chap- 
ter. Folev  v.  Pettee  Mach.  Works.  149 
Mass.  294"  21  N.  E.  304.  4:  51 
Duty  to  protect  from  third  persons. 

55.  The  master  owes  no  duty  to  protect 
his  servant,  from  the  criminal  violence  of 
a  mob  of  strikers;  hence  no  liability  is 
imposed  upon  him  for  death  resulting  from 
such  violence  by  a  statute  making  him  lia- 
ble for  death  resulting  from  injuries  in- 
flicted by  his  negligence  or  wrongful  act. 
Foreman  v.  Tavlor  Coal  Co.  112  Kv.  845. 
66  S.  W.  1044.  ^  07:  447 
Breach  of  contract  to  protect  from  strikers. 

50.  Bieacli  of  contract  by  a  master  to 
furnish  protection  to  his  servant  from  vio- 
lence of  a  mob  of  strikers  will  not  give  a 
right  of  action  under  statutes  making  the 
master  liable  for  the  death  of  the  servant 
through  his  negligence  or  wrongful  act.  and 
providing  that  actions  for  injury  to  the  per- 


son, except  by  assault,  shall  not  abate  on 
the  death  of  the  person  injure<l.  Foreman 
V.  Taylor  Coal  Co.  112  Ky.  845,  06  S.  W. 
1044,  57 :  447 

Unlawful  employment  of  children. 

57.  Violation  of  a  statute  forbidding  the 
employment  in  factories  of  children  of  a 
certain  age  may  be  found  to  be  negligence 
which  will  support  a  civil  action  for  in- 
juries resulting  therefrom,  although  it  is 
punishable  under  the  statute  as  a  misde- 
meanor. Marino  v.  Lehmaier,  173  N.  Y. 
530,  66  X.  E.  572,  61:  811 

58.  ^'iolation  of  a  statute  by  hiring  a  boy 
under  twelve  years  of  age  to  work  in  a 
mine  constitutes  negligence  per  se,  which 
will  sustain  a  civil  right  of  action  when- 
ever the  boy  sustains  an  injury  in  conse- 
quence of  the  employment.  Queen  v.  Day- 
ton Coal  &  I.  Co.  95  Tenn.  458,  32  S.  W. 
460,  30:  82 
Exposure  to  contagious  disease. 

59.  A  master  is  liable  for  exposing  to  a 
contagious  or  infectious  disease  a  servant 
who  was  ignorant  of  the  danger  and  un- 
able to  know  of  it  by  the  exercise  of  or- 
dinary care,  and  who  thereby  contracted  the 
disease,  if  the  master  knew,  or  in  the  exer- 
cise of  ordinary  care  ought  to  have  known, 
of  the  danger,  and  did  not  warn  the  serv- 
ant. Kliegel  v.  Aitken,  94  Wis.  432,  69 
N.  W.  67,  35:  249 
Duty    as    to    food    and    shelter;    carrying 

home. 

Allegations  as  to,  see  Pleading,  618. 

Proximate  Cause  of  Injury,  see  Proximate 
Cause,   119. 

Duty  to  Care  for  Injured  Seamen,  see  Sea- 
men, 3. 

For  Editorial  Notes,  see  infra,  V.  §  25%, 

60.  No  duty  rests  on  a  railroad  company 
sending  employees  out  in  severely  cold 
weather  to  clean  the  track  in  open  coun- 
try, remote  from  habitations,  to  provide 
them  with  food  and  shelter.  King  v.  Inter- 
state Consol.  Street  R.  Co.  23  R.  L  583,  51 
Atl.  301,  70:  924 

61.  Failure  of  duty  to  furnish  an  em- 
ployee who  has  been  sent  out  to  repair  a 
wrecked  car,  transportation  to  some  place 
where  he  can  procure  food  and  shelter, 
for  which  he  is  compelled  to  walk  9  miles 
in  the  night,  in  cold  and  dangerous  weather, 
renders  the  railroad  company  liable  for  in- 
juries thereby  sustained.  Schumaker  v.  St. 
Paul  &  D.  R.  Co.  46  Minn.  39,  48  N.  W. 
559,  12:  257 

62.  A  railroad  company  is  not  bound  to 
carry  to  his  home  one  of  its  employees 
whose  feet  have  been  frozen  by  exposure 
to  severe  cold  while  in  the  course  of  his 
employment.  King  v.  Interstate  Consol. 
Street   R.   Co.   23  R.   I.   583,   51    Atl.   301, 

70:  924 
Employing  surgeon  or  medical  attendance. 
Right    to    Terminate    Liability    on    Contract 

to    Care    for    Servant    in    Hospital,    see 

Contracts,  766. 
See   also    supra,    18. 
For    Editorial    Notes,    see    infra.    V.    §§    13, 

251/2,  40. 

63.  An  employer  is  not  liable  for  injuries 
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resulting  from  failing  to  promptly  furnish 
in«dical  attendance  to  one  injured  in  his 
employment,  even  though  he  is  responsible 
for  the  original  injury.  Davis  v.  Forbes, 
171  Mass.  548,  51  N.  E.  20,  47:  170 

64.  The  duty  of  a  railroad  company  to 
provide  medical  or  surgical  attendance  for 
an  injured  employee,  in  the  absence  of  con- 
tract, can  arise  only  in  a  case  of  strict  ne- 
cessity and  urgent  exigency,  and  expires 
with  the  emergency.  Ohio  &  M.  R.  Co.  v. 
Early,  141  Jnd.  73,  40  N.  E.  257,  28:  546 

65.  The  conscious  and  deliberate  choice 
of  an  injured  employee  while  in  posses- 
sion of  his  mental  faculties,  of  the  time 
when,  place  where,  and  person  by  whom  he 
will  be  treated,  relieves  the  master  of  any 
liability  for  failure  to  provide  other  treat- 
ment. Id. 

06.  Selecting  surgeons  skilled  and  compe- 
tent in  their  profession,  and  placing  them  in 
attendance  upon  an  employee  injured  in 
his  service,  discharge  every  duty  which  the 
master  owes  in  regard  to  the  curing  of  such 
injury;  and  he  is  not  liable  for  the  mistakes 
which  they  may  subsequently  commit. 
Quinn  v.  Kansas  City,  M.  &  B.  R.  Co.  94 
Tenn.  713,  30  S.  W.  1036,  28:  552 

67.  Liability  of  a  railroad  companj'  for 
failure  to  provide  for  an  injured  brakeman 
is  not  shown  where  the  best  medical  treat- 
ment that  could  be  obtained  at  the  little 
town  where  he  was  injured  was  procured, 
and  he  was  removed  as  soon  as  possible 
with  his  intelligent  and  conscious  consent, 
without  any  objection  of  the  physicians  who 
had  attended  him  thus  far,  to  aaothor  town 
where  a  place  was  provided  for  liim  and 
competent  surgeons  were  awaiting  him,  but 
he  insisted  on  being  taken,  still  farther, 
to  the  town  where  he  lived,  but  died  soon 
after  reaching  the  place  from  loss  of  blood 
on  the  way.  Ohio  &  M.  R.  Co.  v.  Early, 
141  Ind.  73,  40  X.  E.  257,  28:  546 

68.  For  negligence  in  employing  a  sur- 
geon at  a  hospital  maintained  by  an  em- 
ployer for  the  benefit  of  employees,  from 
whose  wages  a  small  sum  is  deducted 
monthly  to  create  a  fund  for  that  purpose, 
the  employer  is  liable,  if  by  reason  of  the 
surgeon's  unfitness  an  employee  sustains 
damages,  although  he  is  treated,  not  at 
the  hosjjital,  but  at  the  home  of  friends, 
where  tlie  surgeon  is  allowed  to  attend  him. 
Richardson  v.  Carbon  Hill  Coal  Co.  fi  Wash. 
52.  32   Pac.   1012.  20:  338 

2.   Rules  and  Regulations;  ^Methods  of  Work. 

As  to  ?.Iethod  of  Running  'J'rains.  see  infra, 
11.  a,  4,  d,  (4.) 

Servant's  Disoltcdieiice  of  Rules,  see  infra, 
II.  d. 

Presuniption  as  to  l-'unii-liiiifr  a  Sufficient 
Nunilii-r  (if  Skilled  \\-,,ikiurii.  >._■(■  Evi- 
dence.   ."J.'M. 

I'arril    l'"vi(leiic('   a-   t<i.   see    I-lvideiir-e.    ]]?>?>. 

(,»iie.^tioii  for  -liii-x-  a-  III.  >ee  Trial.  404.  414. 
41.",. 

Ser  aNu  infra.  11:^.  110.  117,  loA.  104.  200. 
31U.    330. 


For   Editorial    Notes,    see   infra,    V.    §§    24 
32,  40. 

69.  It  is  the  duty  of  the  master  to  super- 
vise, direct,  and  control  the  operation  and 
management  of  his  business  so  that  no  in- 
jury shall  ensue  to  his  employees  through 
his  own  carelessness  or  negligence  in  car- 
rying it  on,  or  else  to  furnish  some  person 
who  will  do  so,  for  whom  he  must  stand 
sponsor.  Hunn  v.  Michigan  C.  R.  Co.  78 
Mich.  513,  44  N.  W.  502,  7:  500 

70.  To  require  a  gang  of  men  to  range 
themselves  in  line  along  a  train  of  moving 
cars  and  pick  up  from  the  ground  and  throw 
on  a  car  rails  weighing*  from  600  to  700 
pounds  each,  running  from  one  to  another 
fast  enough  to  be  in  position  as  the  train 
passes, — especially  without  notifying  a  new 
and  inexperienced  man  of  the  great  hazard 
of  the  work, — is  negligence  per  se.  Palmer 
V.  Michigan  C.  R.  Co.  93  Mich.  363,  53  N.  W. 
397,  17:  636 
Duty  to  adopt  proper  rules,  etc. 

See  also  infra,  89,  150,  208. 

For  Editorial  Notes,  see  infra,  V.  §  15. 

71.  It  is  part  of  the  personal  duty  of  the 
master  to  give  direction  to  the  work  he 
undertakes  and  to  prescribe  a  system  for 
conducting  it,  which  may  be  done  by  rules, 
when  necessary,  or  by  the  personal  guidance 
of  managers  and  foremen.  Schroeder  v.  Chi- 
cago &  A.  R.  Co.  108  Mo.  322,  18  S.  W. 
1094,  18:  827 

72.  A  failure  to  make  proper  rules  or  es- 
tablish a  proper  method  for  the  conduct  of 
his  business  will  make  the  master  liable 
for  injuries  to  his  servant,  caused  by  im- 
proper or  negligent  conduct  of  the  work 
by  coemployees,  which  the  observation  of 
a  proper  and  sufficient  rule  would  have  pre- 
vented. Ford  V.  Lake  Shore  &  M.  S.  R.  Co. 
124  N.  Y.  493,  26  N.  E.   1101,  12:  454 

73.  A  railroad  company  is  guilty  of  neg- 
ligence in  failing  to  provide  suitable  rules 
and  regulations  for  the  control  and  opera- 
tion of  hand  cars  used  by  bridge  gangs  in 
going  to  and  from  a  station  to  places  where 
they  are  engaged  in  the  repair  and  recon- 
struction of  bridges.  Wallin  v.  Eastern  R. 
Co.  83  Minn.  149,  86  N.  W.  76,  54:  481 

74.  The  legal  duty  of  a  railroad  company 
operating  a  single-track  road  to  its  em- 
plojees  is  not  violated  by  failure  to  provide 
in  its  rules  for  giving  those  in  charge  of 
trains  moving  in  the  same  direction  tele- 
graphic information  of  the  relative  posi- 
tion of  the  trains.  Nolan  v.  New  York,  N. 
II.  &  H.  R.  Co.  70  Conn.  159,  39  Atl.  115, 

43:  305 

75.  A  street  car  company  is  liable  for  an 
injury  to  an  employee  caused  by  a  defect 
in  a  car,  due  to  the  facts  that,  according 
to  custom,  it  was,  after  inspection,  left  for 
i^evoral  hours  of  the  night  in  a  public  street, 
without  any  rule  or  regulation  intended  to 
guard  it  from  the  negligent  or  wanton  in- 
jury. Crawford  v.  United  Railways  &  Elec- 
nie  (•(..  101  Md.  402,  01  Atl.  287,'  70:489 
Sufficiency  of  rules. 

70.  Kules  adopted  by  railroad  companies 
to  govern  the  movement  of  trains  cannot  be 
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regarded  as  unreasonable  or  insufficient  in 
the  absence  of  proof  that  thev  are  so. 
Little  Rock  &  M.  R.  Co.  v.  Barry,  28  C.  C. 
...  644,  56  U.  S.  App.  37,  84  Fed.  944,  43:  349 

77.  The  duty  of  a  master  to  protect  a  re- 
pair track  on  which  a  car  repairer  is  at 
work  repairing  a  car,  from  interference  by 
other  cars,  is  not  fulfilled  by  the  adoption 
of  a  rule  which  would  be  sufficient  if  faith- 
fully observed  by  employees,  unless  a  rea- 
sonable person  might  rely  upon  it  to  af- 
ford protection.  St.  Louis,  A.  &  T.  R.  Co. 
V.  Triplett,  54  Ark.  289,  15  S.  W.  831,  16 
S.  W.  266,  11:  773 

78.  A  railway  company  cannot  relieve  it- 
self from  liability  for  an  injury  to  an  em- 
ployee, resulting  from  a  failure  on  its  part, 
through  its  agents,  actually  to  use  such 
care  for  the  safety  of  employees  as  the 
law  makes  it  necessary  for  such  a  master 
to  use,  by  any  regulations,  however  strin- 
gent and  however  completely  enforced,  which 
do  not  actually  result  in  the  use  of  such 
care  by  its  agents.  •  Missouri  P.  R.  Co.  v. 
McElyea,  71  Te.\.  386,  9  S.  W.  313,  1:  411 
Effect  of  violation  of  rule. 

For  Editorial  Notes,  see  infra,  V.  §  15. 

79.  A  railroad  company  whicb  has  notice 
of  the  violation  of  a  rule  adopted  for  the 
protection  of  an  employee  is  charged  with 
the  duty  of  taking  the  necessary  steps  to 
correct  the  evil  and  obviate  injury.  St. 
Louis,  A.  &  T.  R..  Co.  v.  Triplett,  54  Ark. 
289,  15  S.  W.  831,  16  S.  W.  266,  11:  773 

80.  The  mere  fact  that  rules  of  a  railroad 
company  for  the  regulation  of  the  movement 
of  trains  on  the  road  are  sometimes  violat- 
ed by  employees  to  the  knowledge  of  con- 
ductors does  not  charge  the  company  with 
liability  for  injury  to  an  employee  for  fail- 
ure to  enforce  its  rules.  Nolan  v.  New 
York,  N.  H.  &  H.  R.  Co.  70  Conn.  159,  39 
Atl.  115,  43:  305 
Methods  for  thawing  dynamite. 

Question  for  Jury  as  to,  see  Trial,  402. 
Instructions  as  to,  see  Trial,  814. 

81.  No  more  than  ordinary  care  is  neces- 
sary, on  the  part  of  a  master,  in  providing 
and  adopting  methods  for  thawing  dy- 
namite, which  is  such  care  as  reasonable 
and  prudent  men  exercise  under  like  circum- 
stances. Bertha  Zinc  Co.  v.  Martin's  Admr. 
93  Va.  791,  22  S.  E.  869,  70:  999 

3.   Duty   to   Warn    or   Instruct. 

Delegation  of  Duty  as  to,  see  infra,  453. 

As  to  Danger  from  Electric  Wire,  see  Elec- 
tricity, 58. 

Opinion   Evidence  as  to,  see  Evidence,  1396. 

Question  for  Jury  as  to,  see  Trial,  411. 

Instructions  as  to,  see  Trial,  815. 

See  also  infra,  131,  140.  150,  388,  425. 

For  Editorial  Notes,  see  infra,  V.  §§  16,  22, 
37,  40. 

82.  An  em-ployer  is  bound  to  use  reason- 
able care  to  protect  his  servant  against  un- 
necessary risk,  and  is  liable  for  damages  oc- 
casioned through  latent  danger  of  which  he 
ought    to    have    warned    him.      Western    U. 


Teleg.  Co.  v.  McMullen   (N.  J.  Err.  &  App.) 
58  N.  J.  L.  155,  33  Atl.  384,  32:  351 

83.  A  master  must  notify  a  servant  of 
increased  danger  to  which  he  is  exposed  by 
reason  of  any  omission  to  supply  usual  and 
ordinary  means  to  prevent  accident,  where- 
by the  hazard  to  the  servant  is  increased, 
if  the  change  is  not  known  to  the  servant 
or  so  oi>en  and  visible  that  by  the  exercise 
of  ordinary  care  it  will  be  seen  and  known. 
Pullman's  Palace  Car  Co.  v.  Laack,  143  111. 
242,  32  N.  E.  285,  18:  215 

84.  An  employee  who  is  suddenly  called 
on  by  the  foreman  in  a  mill  to  take  the 
place  of  an  absent  workman,  in  a  position 
that  is  dangerous,  of  the  duties  of  which 
he  has  no  knowledge,  and  concerning  which 
he  is  not  instructed,  may  recover  for  an 
injury  sustained  by  him  and  due  to  his  in- 
experience. James  v.  Rapides  Lumber  Co. 
50  La.  Ann.  717,  23  So.  469,  44:  33 

85.  An  employer  need  not  warn  an  em- 
ployee whose  special  business  is  to  oil 
a  shaft  and  bearing,  of  his  introduction  of 
a  set  screw  to  fasten  a  collar  near  the  end 
of  the  shaft,  although  it  projects  in  such 
a  manner  as  to  be  likely  to  catch  the  cloth- 
ing of  persons  coming  near  it.  Ford  v.  Mt. 
Tom  Sulphite  Pulp  Co.  172  Mass.  544,  52 
N.   E.    1065,  48:  96 

86.  Tightening  up  the  nuts  on  the  genera- 
tor of  a  refrigerating  machine  without  re- 
ducing the  pressure,  when  there  is  an  am- 
monia pressure  of  about  120  pounds  which 
is  increasing,  is  a  dangerous  work  at  which 
a  carpenter  employed  as  a  general  laborer 
or  handy  man,  but  unfamiliar  with  and  un- 
instructed  as  to  the  danger  or  the  mode  of 
operation  necessary  to  preserve  an  equal 
strain  on  all  parts  of  the  generator,  can- 
not be  set  without  rendering  the  employer 
liable  to  him  for  injury  resulting  from  an 
explosion  caused  by  his  lack  of  skill.  Ryan 
V.  Los  Angeles  Ice  &  C.  S.  Co.  112  Cal. 
244,  44  Pac.  471,  32:  524 

87.  Placing  an  inexperienced  and  ignorant 
employee  at  work  at  a  machine  which  has 
a  saw  defectively  and  insecurely  fastened 
to  the  shaft,  which  is  known  to  the  em- 
ployer but  not  to  the  employee,  without 
giving  any  instructions  in  respect  to  the 
danger, — renders  the  employer  liable  for  re- 
sulting injuries  to  the  employee.  Greenberg 
V.  Whitcomb  Lumber  Co.  90  Wis.  225,  63  N. 
W.  93,  28:  439 

88.  The  duty  to  give  warning  of  the  ap- 
proach of  trains  to  employees  working  on 
a  railroad  track  is  the  same  whether  the 
workmen  are  in  the  employment  of  the  com- 
panv  or  in  that  of  its  contractor.  Erick- 
son  "v.  St.  Paul  &  D.  R.  Co.  41  Minn.  500,  43 
N.  W.  332.  5:  786 

89.  A  railroad  company  which  substitutes 
a  so-called  "automatic"  switch  for  those  in 
ordinary  use,  which  is  not  intended  to 
operate  itself  except  in  cases  of  emergency, 
and.  if  not  properly  operated,  may  under 
certain  circumstances  be  very  dangerous, 
must  instruct  employees  or  promulgate 
rules  as  to  its  operation.  Cincinnati.  N-.  O. 
\-  T.  P.  R.  Co.  V.  Gray,  41  C.  C.  A.  535, 
101   Fed.  623,  50:  47 


2042 


MASTER  AND  SERVANT,  II.  a,  3. 


As  to  coupling  cars. 

9U.  A  bnikeman  twenty-six  years  of  age 
ami  of  average  intelligence  is  sufficiently 
warned  of  the  increased  danger,  which  is 
open  to  ordinary  observation,  in  coupling 
cars  with  double  deadwoods  or  double  buf- 
fers which  sometimes  pass  over  the  road,  by 
a  caution  that  railroading  is  dangerous  and 
that  coupling  cars  is  specially  so,  requir- 
ing very  great  care,  where  he  is  further 
notified  that  cars  with  different  coupling 
apparatus  are  hauled  over  the  line.  Louis- 
ville &  N.  R.  Co.  V.  Boland,  96  Ala.  626, 
11    So.  667,  18:  260 

As  to  low  bridge. 

91.  A  brakeman  placed  on  a  freight  train 
on  a  road  with  which  he  is  not  familiar  must 
be  given  notice  of  the  danger  of  low  high- 
way bridges  over  the  road,  sufficient  to  en- 
able him,  by  proper  attention  and  diligence, 
to  learn  where  the  points  of  danger  are. 
Louisville  &  N.  R.  Co.  v.  Hall,  87  Ala.  708, 
6   So.   277,  4:  710 

92.  The  duty  of  a  railroad  company  to 
furnish  warning  signals  at  a  highway  bridge 
over  a  railroad,  such  as  whipping  straps 
and  cautionary  lights,  not  expressly  re- 
quired by  statute,  is  to  be  determined  by 
utility  and  by  the  usage  and  custom  of  well- 
regulated  roads.  And  if  a  large  number 
of  such  roads  abstain  from  their  use,  then 
to   omit    them    is    not   of   itself    negligence. 

Id. 

93.  The  omission  of  a  required  warning 
signal  is  evidence  of  negligence  in  running 
a  train.  Dixon  v.  Chicago  &  A.  R.  Co.  109 
Mo.  413,  19  S.  W.  412,  18:  792 

94.  There  is  no  duty  resting  on  an  engi- 
neer, as  a  matter  of  law,  to  signal  a  brake- 
man  of  the  approach  to  a  low  or  dangerous 
overhead  structure.  Louisville  &  N.  R.  Co. 
v.  Hall,  87  Ala.  708,  6  So.  277,  4:  710 

95.  No  duty  to  warn  a  brakeman  that 
the  train  is  approaching  an  overhead  high- 
way bridge  by  blowing  the  whistle  or  ring- 
ing the  bell  is  imposed  upon  a  railroad  com- 
pany by  a  statutory  requirement  that  a 
train  must  blow  its  whistle  or  ring  its 
bell  at  least  y^  of  a  mile  before  reaching  a 
public  road  crossing.  Id. 
As  to  elevators. 

96.  A  master  who  commits  the  running 
of  his  elevator  to  an  employee  who  is  ig- 
norant in  regard  to  such  service  is  bound 
to  furnish  him  for  a  reasonable  length  of 
time  with  a  competent  instructor,  and  will 
be  liable  to  the  employee  for  any  injury 
resulting  from  the  incompetency  or  negli- 
gence of  the  instructor  furnished.  Bren- 
nan  v.  Gordon,  118  X.  Y.  489.  23  N.  E. 
810,  8:  818 

97.  An  instructit)n  in  an  action  by  a  serv- 
ant to  recover  from  his  nia<tor  dauiages  for 
injuries  allej:ed  to  have  icsulird  fi-om  the 
negligence  of  one  funii-licd  l>y  tlie  niastiT 
to  instruct  the  servant  as  to  liow  to  run  an 
elevator  is  cri'oniMuis  it'  it  L:i\i's  the  jury 
to  understaiiil  that  tlio  nta-tci'V  wliule  dutv 
was  perf<_)nii('il  If  he  fuMii>lii'.l  an  instruct- 
or as   (.■oni[)«'ti'nt    a-^   he  hiinsch    \\a~.  Id. 

98.  A    uiaslcr    who   sends    an    einplnyce    to 


repair  switches  on  elevators,  which  requires 
him  to  work  inside  the  wells  in  the  path 
of  cars,  at  a  time  when  they  are  in  opera- 
tion, is  liable  for  injuries  to  him,  due  to 
failure  to  use  the  necessary  means  to 
give  him  timely  warning  of  the  approach 
of  cars,  by  some  means  other  than  the 
persons  in  charge  of  the  cars,  who  are  en- 
grossed in  other  duties.  Western  Electric 
Co.  V.  Hanselmann,  70  C.  C.  A.  765,  136  Fed. 
564,  70:  765 

Puncturing    boil    of    iron. 

99.  The  danger  of  flying  molten  iron  when 
a  boil  of  iron  is  punctured  should  be  pointed 
out  to  employees  working  in  a  trench  in- 
to which  the  iron  would  flow  if  a  wall  of 
earth  was  punctured,  and  who  would  be 
instantly  enveloped  by  the  Hying  metal  if 
it  should  be  thrown  out.  Holland  v.  Ten- 
nessee Coal,  I.  &  R.  Co.  91  Ala.  444,  8  So. 
524,  12:  232 

100.  A  master  need  not  instruct  his  em- 
ployees as  to  an  open  and  unobscured  dan- 
ger from  a  boil  of  iron  so  situated  that 
the  melted  iron  would  flow  into  the  trench 
where  the  men  are  working,  if  a  wall  of 
earth  between  the  trench  and  the  boil  were 
broken  through.  Id. 
Workmen  in  trench. 

See  also  infra,  435. 

101.  A  master  performs  his  duty  as  to 
warning  a  laborer  at  work  in  a  trench  when 
dirt  is  to  be  dumped  into  it,  if  such  warn- 
ing is  required  in  the  exercise  of  ordinary 
care,  by  intrusting  the  duty  of  giving  the 
warning  to  a  competent  person.  McLaine 
V.  Head  &  D.  Co.  71  N.  H.  294,  52  Atl.  545, 

58:  462 

102.  No  duty  to  warn  a  workman  in  the 
bottom  of  a  trench  which  he  is  assisting 
in  filling  up,  when  dirt  is  to  be  dumped 
into  it  by  other  workmen,  rests  upon  the 
master,  so  as  to  render  him  liable  to  the 
workman  for  injuries  caused  by  the  failure 
of  the  foreman,  who  has  assumed  the  duty 
of  doing  so,  to  give  the  warning  in  a  par- 
ticular instance.  Id. 
Linemen. 

103.  It  is  the  duty  of  an  electric  company 
to  warn  of  the  danger,  an  employee  who 
is  hired  to  dig  holes,  repair  poles,  and  to 
do  other  work  on  the  ground,  and  who  to 
its  knowledge  is  unacquainted  with  the 
dangerous  character  of  the  work  of  a  line- 
man, upon  ordering  him  to  ascend  a  pole 
and  scrape  a  wire,  and  it  cannot  relieve  it- 
self from  liability  for  injuries  caused  by 
noncompliance  with  such  duty  by  delegat- 
ing its  performance  to  a  foreman  who  is  in 
a  general  sense  a  fellow  servant  of  the  per- 
son injured.  Tedford  v.  Los  Angeles  Elec- 
tric Co.  134  Cal.  76,  66  Pac.  76,  54:  85 
Children. 

S(>c  also  infra.  301.  364,  382. 

For  Editorial  Notes,  see  yifra,  V.  §  16. 

104.  Persons  who  employ  children  to  work 
with  or  about  dangerous  machinery,  or  in 
(lanaorons  places,  should  anticipate  that 
tlu'v  will  exercise  only  such  judgment,  dis- 
cretion, and  care  as  is  usual  among  chil- 
dren of  the  same  age,  under  similar  circum- 
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stances,  and  are  bound  to  use  due  care,  hav- 
ing regard  to  their  age  and  inexperience,  to 
protect  tlieni  fix)ni  dangers  incident  to  the 
situation  in  which  they  are  placed;  and  as 
a  reasonable  precaution,  in  the  exercise  of 
such  care  in  that  behalf,  it  is  the  duty  of 
the  employer  to  so  instruct  such  employees 
concerning  the  dangers  connected  with  their 
employment,  which,  from  their  youth  and 
inexperience,  they  may  not  appreciate  or 
comprehend,  that  they  may,  by  the  exercise 
of  such  care  as  ought  reasonably  to  be  ex- 
pected of  them,  guard  against  and  avoid 
injuries  arising  therefrom.  Cleveland  Roll- 
ing Mill  Co.  V.  Corrigan,  46  Ohio  St.  283, 
20  N.  E.  466,  3:  385 

105.  If  a  boy  twelve  years  old  possesses 
less  than  average  intelligence,  which  the 
master  ought  to  have  known,  and  is  sent 
on  an  errand  requiring  haste,  to  a  dimly 
lighted  place,  between  machinery  with  gear- 
ing so  arranged  that  it  is  likely  to  catch 
his  clothing  and  draw  him  into  it  and  in- 
jure him,  and  there  has  been  nothing  in  his 
previous  employment  to  cause  him  to  con- 
sider the  danger  of  an  accident  happening 
in  that  way,  there  is  evidence  which  will 
justify  a  jury  in  finding  the  master  negli- 
gent in  failing  to  give  him  warning,  in  an 
action  to  recover  damages  for  injuries  re- 
ceived in  that  way.  Ciriack  v.  Merchants 
Woolen  Co.   151   Mass.  152,  23  N.  E.  829, 

6:  733 

106.  A  master  is  not  bound  to  warn  his 
servant, — a  boy  twelve  years  of  age — of 
the  danger  of  injury  in  case  he  comes  in 
contact  with  rapidly  revolving  cog-wheels 
in  plain  sight  upon  machinery  into  the  im- 
mediate vicinity  of  which  he  is  about  to 
be  sent,  where  he  has  been  employed  about 
the  machinery  for  nearly  two  months,  and 
possesses  the  intelligence  common  to  boys  of 
his  age.  Id. 

107.  The  fact  that  a  boy  employed  to 
operate  a  machine,  and  injured  because  of 
failure  to  notify  him  of  its  dangerous 
character  and  give  him  instructions  as  to 
the  manner  of  operating  it,  is  employed 
in  violation  of  a  statute  prohibiting  tne 
employment  of  children  under  a  certain  age 
at  any  work  which  endangers  their  lives 
or  limbs,  cannot  l)e  considered  by  the  jury, 
in  connection  with  other  evidence  in  the 
ease,  as  bearing  upon  the  question  of  the 
negligence  of  the  master  in  causing  the  in- 
jury. Jacobs  v.  Fuller  &  H.  Co.  67  Ohio 
8t."70,  65  N.  E.  617,  65:  833 

4.  Safety  as  to  Place  and  Appliances. 

a.  In  General. 

Delegation  to  Fellow  Servant  of  Duty  as  to, 

see  infra,  11.  e,  2. 
Assumption   of    Risk    as   to.   see    infra,   272, 

280. 
Duty  as  to  Fire  Escapes,  see  Buildings,  35- 

39. 
Conflict  of  Laws  as  to,  set^  Contiict  of  Laws, 

212. 
Discrimination    as     to,     see    Constitutional 

Law,  572. 


As  to  Injury  of  Servant  by  Electricity,  see 

Electricity. 
Presumption    of    Negligence,    see    Evidence, 

533. 
Evidence   as   to,    see    Evidence,    1902,    1928, 

1946. 
Opinion  Evidence'  as  to  Particular  Mode  of 

Excavating  Trench,  see  Evidence,   1397. 
Sufficiency    of    Proof    as    to,    see    Evidence, 

2246,  2261. 
Municipal   Liability   to   Servant    as   to,   see 

Municipal  Corporations,  449,  457-460. 
Master's   Continuing   Negligence   as   to,   see 

Negligence,  292. 
Proximate  Cause  of  Injury,  see  Proximate 

Cause,  123,  126. 
Injury  to   Seamen,   see   Seamen. 
Question  for  Jury  as  to,  see  Trial,  566. 
Instructions  as  to,  see  Trial,  663. 
See  also  supra,   12,  81;   infra,  344,  457,  458, 

609. 
For   Editorial   Notes,   see   infra,   V.   §§   20- 

251/^,  40. 

108.  It  is  not  the  duty  of  a  master  to 
provide  safe,  sound,  and  suitable  appli- 
ances for  the  use  of  the  servant,  but  only 
to  use  ordinary  care  to  do  so.  Bertha  Zinc 
Co.  V.  Martin,  93  Va.  791,  22  S.  E.  869, 

70:  999 

109.  Gross  negligence  is  not  necessary  to 
render  a  master  liable  for  injury  to  an 
employee  through  his  failure  to  furnish  a 
safe  place  in  which  to  work.  Tradewater 
Coal  Co.  V.  Johnson,  24  Ky.  L.  Rep.  1777, 
72  S.  W.  274,  61:  161 

110.  It  is  the  duty  of  the  employer  to 
furnish  his  employee  a  reasonably  safe 
place  in  which  to  work,  and  with  reason- 
ably safe  appliances  and  apparatus;  but 
the  employee  takes  the  risk  of  a  more  haz- 
ardous method,  if  he  knows  the  danger  and 
enters  on  the  employment.  Sweet  v.  Ohio 
Coal   Co.    78   Wis.    127,  47   N.   W.    182, 

9:  861 

111.  A  street  commissioner  owes  to  the 
persons  employed  by  him  for  the  prosecu- 
tion of  public  work  the  duty  of  seeing  that 
appliances  furnished  by  him  for  their  use 
are  reasonably  safe  and  suitable  and  so 
maintained^  and  that  places  designated  by 
him  in  which  employees  are  to  work  are 
reasonably  safe.  Bowden  v.  Derby,  97  Me. 
536,   55   Atl.  417,  63:  223 

112.  It  is  one  of  the  duties  of  an  em- 
ployer to  exercise  reasonable  care  that  the 
place  in  which  he  sets  his  servant  to  work 
and  the  system  or  method  adopted  by  the 
employer  for  the  doing  of  the  work  shall 
be  reasonably  safe  for  the  servant,  and 
free  from  latent  dangers  known  to  the  mas- 
ter, or  discernible  by  an  ordinarily  prudent 
master  in  the  circumstances.  Burns  v. 
Delaware  &  A.  Teleg.  &  Teleph.  Co.  (N.  J. 
Err.  &  App.)  70  N.  J.  L.  745,  59  Atl.  220, 
592,  67:  950 

11.3.  There  is  no  distinction  between  the 
construction  of  the  appliances  furnished 
for  the  use  of  a  servant  and  their  main- 
tenance, so  far  as  the  right  of  the  master 
is  concerned  to  absolve  himself  from  liability 
for  injuries  by  furnishing  suitable  materials 
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to  a  competent  person,  to  be  used  for  that 
purpose.  Rincicotti  v.  John  J.  O'Brien  Con- 
tracting  Co.   77    Conn.   617,   60   Atl.    115, 

69:  936 

114.  The  rule  that  the  duty  of  a  master 
with  respect  to  care  as  to  the  tools  and 
appliances  furnished  for  his  servant's  work 
is  limited  to  such  as  are  in  fact  supplied 
by  the  master  has  no  applicancy  to  the 
failure  of  the  master  to  supply  appliances 
needed,  not  for  the  work  itself,  but  solely 
to  protect  the  servant  against  latent  dan- 
gers arising  out  of  the  work.  Burns  v. 
Delaware  &  A.  Teleg.  &  Teleph.  Co.  (N.  J. 
Err.  &  App.)  70  N.  J.  L.  745,  59  Atl.  220, 
592,  69:  956 

115.  An  employer  is  not  liable  in  dam- 
ages for  the  consequences  of  mere  error  in 
judgment  in  furnishing  structures,  ma- 
chmery,  and  appliances  for  "the  use  of  his 
servants  in  the  prosecution  of  his  business, 
unless  it  is  shown  that  such  error  is  itself 
the  result  of  negligent  or  wilful  ignorance 
or  inattention.  O'Neill  v.  Chicago,  R.  I.  & 
P.   R.   Co.   66  Neb.   638,   92   N.   W.    731, 

60:  443 
Duty  as  to  having  representative  present. 

116.  The  mere  fact  that  a  place  where 
a  servant  is  working  is  rendered  tempo- 
rarily unsafe  in  the  execution  of  the  de- 
tails of  the  service  does  not,  alone,  make 
it  the  duty  of  the  master  to  be  present 
in  person,  or  by  representative,  to  protect 
the  servant  from  harm.  Dill  v.  Marraon, 
164  Ind.  507,  73  N.  E.  67,  69:  163 

117.  A  master  is  not  bound  to  have  pres- 
ent at  every  moment  a  representative  at 
the  place  where  work  is  being  performed,  to 
keep  safe  the  position  which  an  employee 
may  chance  to  occupy  as  against  possible 
negligence  of  coemplovees.  Southern  Indi- 
ana R.  Co.  V.  Harrell',  161  Ind.  689,  68  N. 
E.  262,  03:  460 
Nature  and  kind  of  appliances  generally. 
For  Editorial   Notes,  see  infra,  V.   §  40. 

118.  The  discretion  of  the  master  is  ab- 
solute in  selecting  which  of  several  styles 
of  apparatus  in  common  use  he  will  use  in 
his  business;  and  he  cannot  be  made  to  re- 
spond in  damages  to  an  employee  injured 
while  using  the  apparatus  selected,  on  the 
ground  that  some  other  style  might,  under 
the  circumstances,  have  been  safer.  Kehler 
v.    Schwenk,    144    Pa.    348,    22    Atl.    910, 

13:  374 

119.  A  master  is  not  bound  to  furnish 
the  safest  and  best  appliances  that  could 
be  used;  but  he  is  acquit  of  fault  if  what 
he  furnishes  is  reasonablv  safe  and  suitable. 
Crattis  v.  Kansas  Citv,  P.  &  G.  R.  Co.  153 
Mo.  380,  55  S.  W.   108.  48:  399 

120.  Where  an  employer  furnishes  his 
eini)l()yoes  with  tools  and  appliances  which, 
thoiijili  not  the  best  possible,  may  by  or- 
dinary care  be  used  without  danger,  he  is 
not  responsible  for  accidents.  Lehigh  &  W. 
Coal  Co.  V.  Haves,  12S  Pa.  294,  18  Atl.  3S7. 

5:  441 
Scaffold. 

Question  for  Jury  as  to,  see  Trial,  ")()!. 
For    Kditorial    Notes,   ser    infia,    V.    §    40. 

121.  The    duty    of    a    master    to    provide 


a  safe  place  for  workmen  does  not  make 
a  shipbuilder  liable  for  negligence  of  car- 
penters in  preparing  a  scaffold  for  other 
workmen  engaged  in  constructing  a  ship. 
Beesley  v.  Wheeler,  103  Mich.  196,  61  N.  W. 
658,  27:  266 

122.  To  select  and  place  with  timber  de- 
signed for  the  construction  of  staging  on 
which  men  are  to  work  far  above  the 
ground  a  plank  which  is  plainly  unfit  for 
that  purpose  is  negligence  which  will  en- 
title an  employee  to  nold  his  employer  lia- 
ble for  injuries  through  its  use.  Farrell 
V.  Eastern  Machinery  Co.  77  Conn.  484,  59 
Atl.  611,  68:  239 
Ladder. 

See  also  infra,  218. 

123.  Ordinary  care  is  all  that  is  required 
of  the  master  in  furnishing  a  ladder  of  the 
proper  length  for  use  by  domestics  several 
times  a  year  in  reaching  a  pigeon  loft. 
Steinhauser  v.  Spraul,  127  Mo.  541,  28  S.  W. 
620,  30  S.  W.  102,  27:  441 
Boilers. 

124.  An  employer  without  the  necessary 
technical  knowledge  to  enable  him  to  de- 
termine whether  or  not  a  boiler  furnished 
by  him  is  safe  may  rely  upon  the  statement 
of  the  official  city  boiler  inspector,  so  far 
as  his  duty  towards  his  employees  is  con- 
cerned. Service  v.  Shoneman,  196  Pa.  63, 
46   Atl.   292,  69:  792 

125.  Negligence  by  an  employer  in  fur- 
nishing an  unsafe  boiler  is  rebutted,  so 
as  to  absolve  him  from  liability  for  in- 
juries to  employees  by  its  explosion,  where, 
before  its  purchase,  he  made  extended  in- 
quiries as  to  which  boiler  was  best,  and 
purchased  the  one  recommended  after  its 
superiority  was  pointed  out,  paying  a  lar- 
ger price  than  was  asked  for  others;  and  it 
had  been  used  in  his  establishment  three 
years  before  the  accident  without  complaint, 
and  was  exclusively  used  and  favored  by 
the  owners.  Id. 

126.  That  a  boiler  furnished  by  an  em- 
ployer for  the  use  of  his  employees  contains 
an  unsafe  device  will  not  render  him  liable 
for  injuries  to  them  by  reason  of  such  de- 
fect, if  he  procured  it  in  the  exercise  of 
business  prudence,  and  it  was  one  in  or- 
dinary use.  Id, 
Miscellaneous  places  and  appliances. 
Question  for  Jury  as  to,  see  Trial,  400-403, 

560. 
For  Editorial  Notes,  see  infra,  V.  §§  20,  40. 

127.  The  use  of  barrels  that  had  former- 
ly contained  oil,  alcohol,  turpentine,  ben- 
zine, whiskey,  and  other  things,  for  the  ship- 
ment of  iron,  does  not  render  an  employer 
liable  for  injury  to  an  employee  by  ex- 
plosion of  a  barrel  caused  by  lighting  a 
match  to  read  the  number  on  the  barrel, 
when  it  is  iwt  shown  that  the  employer  had 
any  knowledge  that  there  was  danger  of 
such  an  explosion  in  the  use  of  such  bar- 
rels. Purdv  V.  Westinghouse  Electric  & 
Mfg.  Co.  197  Pa.  257,  47  Atl.  237,  51:  881 

128.  The  owner  of  a  truck  hired  for  use 
in  a  ))rocession  is  not  under  an  implied  ob- 
ligatiun  to  his  employee  whom  he  sends  to 
(hive    it,    for    defects    in    a    superstructure 
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built  upon  the  truck  by  the  hirer,  when  the 
driver  knew  who  built  it  and  had  no  rea- 
son to  believe  that  his  employer  had  taken 
any  part  in  its  erection  or  supervision.  Har- 
dy V.  Shedden  Co.  24  C.  C.  A.  261,  47  U.  S. 
App.  362,  78  Fed.  610,  37:  33 

129.  A  gas  company  giving  strangers  per- 
mission to  take  cinders  from  the  end  of  its 
dump,  which  is  reached  by  a  track  laid  over 
the  cinders,  does  not  owe  its  employees  the 
duty  of  anticipating  that  the  licensees  may 
take  them  from  beside  the  track,  so  as  to 
undermine  it  and  make  it  unsafe  for  use, 
and  of  taking  precautions  against  such  con- 
duct. Chandler  v.  Kansas  City,  Mo.,  Gas 
Co.  174  Mo.  321,  73  S.  W.  502,  62:  474 

130.  One  engaged  in  constructing  a  bridge 
owes  to  his  employees  the  duty  of  fur- 
nishing material  for  the  temporary  struc- 
ture, which  is  reasonably  sufficient  to  bear 
the  weight  to  which  it  will  be  subjected; 
and  for  that  purpose  he  is  required  to  make 
proper  inspection  of  the  material  furnished, 
to  ascertain  its  soundness.  Lafayette 
Bridge  Co.  v.  Olsen,  47  C.  C.  A.  367,  108  Fed. 
335,  54:  33 

131.  It  cannot  be  said,  as  matter  of  law, 
that  an  employer  sending  a  servant  to  clean 
out  a  drain  filled  with  decaying  animal 
matter  cannot  know  of  the  presence  of  noxi- 
ous and  deadly  gases  therein  which  might 
cause  serious  injury  to  the  servant,  so  as  to 
be  charged  with  the  duty  of  informing  the 
servant  of  the  danger,  or  taking  measures 
to  protect  him  therefrom.  Cox  v.  American 
Agri.  Chemical  Co.  24  R.  I.  503,  53  Atl.  871, 

60:629 

132.  A  corporation  maintaining  poles  to 
support  electric  wires  performs  its  duty  by 
furnishing  pike  poles  for  handling  such 
poles,  of  ihe  ordinary  kind  and  in  good  con- 
dition, and  is  not  liable  for  an  injury  to 
an  employee  caused  by  the  use  of  a  pole 
upon  which  the  point  has  become  blunted  or 
dull,  so  that  it  can  no  longer  be  relied  up- 
on as  a  brace  for  poles  which  are  being 
taken  down.  Towne  v.  United  Electric  Gas 
&  P.  Co.  146  Cal.  766,  81  Pac.  124,     70:  214 

133.  The  use  of  compressed  air  in  the 
construction  of  a  tunnel  does  not,  under 
the  law  of  Canada,  create  a  liability  to  em- 
ployees as  an  absolute  insurer  of  the  ma- 
chinery and  appliances  and  system  adopted, 
but  the  duty  of  the  employer  in  this  re- 
spect is  discharged  by  appointing  competent 
superintendents  and  workmen,  and  author- 
izing them  to  procure  all  necessary  machin- 
ery and  appliances.  Turner  v.  St.  Clair 
Tunnel  Co.   121   Mich.  616.  80  X.  W.  720. 

47:  112 

134.  An  employer  who  undertakes  to  fur- 
nish a  domestic  servant  with  a  lodging 
place  is  bound  tn  >ee  that  it  is  suitable 
for  the  purpose  intended  and  is  liable  for 
injuries  caused  to  the  servant  by  sickness 
due  to  the  leakv  condition  of  the  roof. 
Collins  V.  Harrison.  2o  R.  1.  489.  56  Atl. 
678,  64:  156 

b.  Machinery. 

Equal    Protection   as   to,    see   Constitutional 
Law,  573. 
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Presumption    of    Negligence,    see    Evidence, 

526,  529. 
Evidence  of  Custom  as  to  Set  Screws,  see 

Evidence,   1730. 
Question    for    Jury    as   to,    see    Trial,    536, 

559. 
See   also  supra,  87,   133. 
For    Editorial   Notes,   see   infra,   V.    §S   20, 

21,  24. 

135.  The  motives  which  prompted  a  serv- 
ant to  inform  the  foreman  about  the  condi- 
tion of  machinery,  as  well  as  his  opinion 
concerning  it,  are  immaterial  upon  the  ques- 
tion of  the  master's  liability  to  another 
servant  for  injuries  caused  by  it.  Kauffman 
V.  Maier,  94  Cal.  269,  29  Pac.  481,       18:  124 

136.  A  master  is  not  released  from  lia- 
bility for  an  injury  to  a  servant  from  a  de- 
fective machine,  by  the  fact  that  the  op- 
erator of  the  machine  was  negligent  in  man- 
aging it,  where  his  negligence  simply  con- 
tributed to  the  injury  caused  by  the  mas- 
ter's negligence.  Sherman  v.  Menomonee 
River  Lumber  Co.  72  Wis.  122,  39  N.  W. 
365,  1:  173 

137.  A  master  is  not  liable  for  the  death 
of  a  servant  because  he  failed  to  furnish 
a  better  belt  shifter,  where  the  one  fur- 
nished was  safe  and  suitable  when  prop- 
erly used,  and  the  servant  made  no  objec- 
tion to  using  it.  Duntley  v.  Inman,  P.  &  Co. 
42  Or.  334,  70  Pac.  529,  59:  785 

138.  A  remedy  of  a  "defect  in  the  con- 
dition of  the  machinery"  for  the  safety  of 
employees  under  Mass.  Stat.  1887,  chap. 
270,  §§  1,  2,  does  not  mean  putting  the  ma- 
chinery in  perfect  condition  for  working 
purposes,  but  the  removal  of  the  source  of 
danger  to  employees,  which  may  be  done 
by  a  temporary  device  as  well  as  by  perma- 
nent repairs.  Willey  v.  Boston  Electric 
Light  Co.   168  Mass.  40,  46  N.  E.  395, 

37 :  723 
Guarding  dangerous  machinery. 
See  also  infra,  289. 

139.  Disregard  of  the  statutory  duty 
properh'  to  guard  the  cogwheels  of  a  ma- 
chine, which  is  imposed  by  N.  Y.  Laws  1890, 
chap.  398,  p.  756,  §  12,  does  not  render  an 
employer  liable  to  an  employee  whose  hand 
was  caught  in  such  wheels  where  the  risk 
was  obvious  and  was  assumed  by  engaging 
in  the  work.  Knislev  v.  Pratt,' 148  N.  Y. 
372,  42  N.  E.  986,        "  32:  367 

140.  The  failure  to  box  or  otherwise  pro- 
tect a  rapidly  revolving  upright  shaft  com- 
bing up  through  the  floor  in  an  alley  or  pas- 
sageway where  an  inexperienced  girl  is  re- 
quired to  sweep,  and  who  is  not  warned  of 
the  danger,  may  be  found  by  the  jury  to 
constitute  negligence  which  will  render  the 
employer  liable  for  injuries  to  her  when 
hor  clothing  is  caught  and  wound  upon  the 
shaft.  American  Tobacco  Co.  v.  Strickling, 
SS   Md.  500.  41   Atl.   1083.  69:  909 

141.  An  employee  has  a  right  of  action 
for  injuries  caused  by  his  master's  failure 
to  comply  with  his  statutory  duty  to  guard 
a  circular  saw.  which  failure  is  a  misde- 
meanor, although  the  statute  provides  him 
no    special    remedy.      Montcith    v.    Kokomo 
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Wood  Enameling  Co.  159  Ind.  149,  64  N.  E. 

610,  58:  944 

c.  In  Mines. 

Presumption  as  to  Superintendent's  Knowl- 
edge of  Conditions  in,  see  Evidence, 
315.  , 

Evidence  of  Negligence  as  to,  see  Evidence, 
2055. 

See  also  supra,  58;  infra,  235,  236,  242,  461. 

For  Editorial  Notes,  see  infra,  V.  §§  25,  40. 

142.  Leaving  coal  hanging  in  a  mine  in 
such  a  way  as  to  be  likely  to  fall  on  em- 
ployees who  attempt  to  work  in  proximity 
to  it  is  negligence  as  matter  of  law.  Trade- 
water  Coal  Co.  V.  Johnson,  24  Ky.  L.  Rep. 
1777,  72  S.  W.  274,  61:161 

143.  The  proprietor  of  a  coal  mine  who 
places  a  dangerous  electric  wire  along  a 
passageway  which  the  miners  are  accus- 
tomed to  pass  through  during  the  noon  hour 
for  the  purpose  of  eating  their  dinners  and 
for  social  intercourse,  with  the  knowledge 
of,  and  without  gbjection  from,  the  proprie- 
tor, is  charged  with  the  duty  properly  to 
guard  and  protect  the  wire  or  to  give 
notice  of  the  danger  to  those  who,  he  may 
reasonably  apprehend,  are  likely  to  be 
brought  into  contact  therewith.  Ellsworth 
V.  Metheney,  44  C.  C.  A.  484,  104  Fed.  119, 

51 :  389 

144.  An  act  requiring  every  mine  owner 
or  operator  to  employ  a  competent  fire  boss, 
whose  duties  shall  be  to  "examine  every 
working  place  every  morning  with  a  safety 
lamp  before  miners  or  other  employees  en- 
ter their  respective  working  places,"  does 
not  prescribe  the  limit  of  care  to  be  exer- 
cised by  such  mine  owner  or  operator 
towards  employees  engaged  in  working  in 
their  mines,  and  if,  through  the  negligence 
of  such  fire  boss,  one  of  the  employees  is 
injured  by  the  explosion  of  gas  therein,  the 
owner  or  operator  is  liable  in  damages  for 
such  injury.  Schmalstieg  v.  Leavenworth 
Coal  Co.'  6.5"  Kan.  753.  70  Pac.  888,  59:  707 
What  places  must  be  made  safe. 

For   Editorial   Notes,  see  infra,  V.   §  25. 

]  io.  A  coal  miner  going  through  a  pas- 
sage during  the  noon  hour  to  another  part 
of  the  mine  to  visit  another  workman  is 
not  engaged  in  the  performance  of  the  du- 
ties of  his  employment  so  as  to  bring  his 
use  of  such  passageway  within  the  rule 
that  recpiires  the  employer  to  provide  a 
safe  place  tor  work.  l<>]Is  worth  v.  Me- 
flienev.   44  C.  C.   A.  484.   104  Fed.    119. 

51  :  389 

I4fi.  A  temporary  room  in  a  mine,  formed 
li.v  excavating  ore  and  used  as  a  working 
place  to  get  out  ore  lying  around  its  sides, 
i-  not  within  the  rule  requiring  the  master 
to  fiinii-h  a  safe  place  for  liis  servants  to 
work  in.  Pctaia  v.  .Aurora  Iron  ]\Iin.  Co. 
lor,  Mich.  46:1.  (i4  X.  W.  ;):]:),  :]2:  435 

Air'd    on    Reheariiin:   in    lOt;    Midi.    4(1!). 

.'12 :  4.18 

147.    It   is  tli(>  flul  y  of  tlio  owner  or  oper- 

aloi-    of   n    iiiinc    (o    fiirnisli    I'casonalily    safe 

iMiti'ic-    fill'   inL;i'c~<   aiiil   cjiir--   of  tlui~e   otn- 

ploycf]   in   tlic    nunc,  aiid   lo  kee[)   theni    in   a 


reasonably  safe  condition;  and  the  miners 
are  entitled  to  presume  that  this  duty  has 
been  performed,  and  are  chargeable  only 
with  such  knowledge  of  the  unsafe  condi- 
tion of  an  entry  as  they  would  ordinarily 
obtain  in  the  proper  discharge  of  their 
work.  Wellston  Coal  Co.  v.  Smith,  65  Ohio 
St.   70,   61   N.   E.    143,  55:  99 

148.  An  employee  is  not  precluded  from 
recovering  for  an  injury  caused  by  a  fall  of 
slate,  due  to  the  alleged  negligence  of  the 
master,  in  a  mine  entry  into  which  he  had 
gone  after  setting  a  blast  in  an  adjoining 
room,  by  the  fact  that  at  the  time  of  in- 
jury he  was  not  in  the  middle  of  the  entry, 
where  the  employees  were  accustomed  to 
walk,  and  to  which  the  slate  fall  did  not 
extend,  where  he  was  compelled  to  take  to 
the  side  of  the  entry  by  the  presence  of  a 
car  on  the  track,  since  the  master  was 
bound  to  anticipate  such  a  contingency,  and 
keep  the  whole  entry  in  a  reasonably  safe 
condition.  Id. 

149.  A  coal  mine,  being  a  place  in  which 
conditions  are  constantly  changing,  is  not 
a  place  furnished  by  the  master  for  em- 
ployees, within  the  spirit  of  those  decisions 
which  deny  the  right  of  the  master  to  dele- 
gate to  a  servant  the  duty  of  providing  a 
safe  place  for  his  employees.  Consolidated 
Coal  &  M.  Co.  V.  Floyd,  51  Ohio  St.  542,  38 
N.  E.  610,  25:  848 
Duty  as  to  warning. 

150.  A  coal  company  is  not  guilty  of  neg- 
ligence in  failing  to  provide  any  appliance 
or  means  or  method  by  which  warning  can 
be  given  to  persons  working  in  a  pocket 
that  a  draw  is  about  to  be  made  of  the 
coal  from  the  chutes,  where  none  of  the 
numerous  collieries  in  the  district  have  any 
appliances  of  any  kind  for  such  signals, 
and  all  the  apparatus  and  appliances  of  the 
company  used  by  such  company  are  such  as 
are  usual  in  that  district.  Lehigh  &  W. 
Coal  Co.  V.  Hayes,  128  Pa.  294,  18  Atl.  387, 

5:  441 

d.  Railroad  Cases. 
(1)  In  General. 

Erroneous  Instruction  as  to,  see  Appeal  and 

Error,  1028. 
Presumption    of    Negligence,    see    Evidence, 

532. 
Opinion    Evidence  as  to   Prudence  of  Man- 

ngement,  see  Evidence,  1393. 
Question  for  Jury  as  to,  see  Trial,  405-416. 
See  also  supra,  70. 

151.  The  duty  of  so  operating  a  safely 
constructed  and  equipped  railroad,  subject 
to  the  rules  and  general  supervision  of  the 
master,  as  to  keep  it  reasonably  safe  for 
ttiose  employed  upon  it,  is  not  a  positive 
duty  of  the  master,  but  a  primary  duty  of 
the  servant.  Bradv  v.  Chicago  &  G.  W.  R. 
Co.  52  C.  C.  A.  48.  il4  Fed.  100,  57:  712 

152.  The  legislature  may  lawfully  charge 
lailroad  companies  with  liability  to  em- 
jiloycos  for  injuries  caused  by  defects  in 
machinery,   ways,  or  appliances,  and  forbid 
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the  waiving  of  this  liability  by  contract. 
Coley  V.  North  Carolina  R.  Co.  128  N.  C. 
534,  39  S.  E.  43,  129  N.  C.  407,  40  S.  E.  195, 

57:  817 
As  to  switchkey. 

153.  A  railroad  company's  failure  to  re- 
cover a  switch  key  from  a  discharged  em- 
ployee is  not  of  itself  sufficient  to  make 
the  company  liable  for  his  criminal  act  in 
maliciously  misplacing  a  switch  for  the  pur- 
pose of  wrecking  a  train.  East  Tennessee, 
V.  &  G.  R.  Co.  V.  Kane,  92  Ga.  187,  18  S. 
E.  18,  22:  315 
Low  bridges. 

Proof  of  Death  by,  see  Evidence,  2216. 

Evidence  as  to  Former  Injuries  by,  see  Evi- 
dence, 1472. 

Allegations  as  to  Negligence,  see  Pleading, 
342,  343. 

154.  When,  in  crossing  a  street  or  other 
public  highway,  it  becomes  necessary  for  a 
railroad  company  to  span  it  with  a  bridge, 
it  is  its  dutj',  if  reasonably  practicable,  to 
place  the  structure  at  such  an  elevation 
as  that  trains  with  their  customary  em- 
ployees can  pass  under  it  unharmed.  But 
the  bridge  may  extend  below  the  line  of 
absolute  safety  where  such  elevation  is  im- 
possible from  natural  hindrance,  or  would 
greatly  incommode  the  public,  or  unduly  in- 
crease the  expense.  Louisville  &  N.  R.  Co. 
V.  Hall,  87  Ala.  708,  6  So.  277,  4:  710 

155.  A  highway  bridge  over  a  railroad, 
built  so  that  brakemen  on  top  of  the  train 
in  discharge  of  their  duties  cannot  avoid 
danger  by  bending  or  stooping,  is  gross 
negligence  and  per  se  a  nuisance.  Id. 

156.  Where  a  railroad  company  fails  to 
show  its  right  to  maintain  a  highway  bridge 
over  its  road  at  an  elevation  so  low  that  a 
brakeman  on  top  of  the  cars  cannot  stand 
straight  while  passing  under  it,  by  which 
such  brakeman  is  injured,  it  is  prima  facie 
guilty  of  negligence.  Id. 
Telltales. 

Opinion  Evidence  as  to.  see  Evidence,  1394. 

157.  The  maintenance  of  a  telltale  in- 
tended to  warn  brakemen  of  the  approach 
of  a  train  to  a  bridge,  which  is  unsafe  for 
brakemen  on  a  portion  of  the  cars,  which 
are  of  unusual  height,  is  a  breach  of  the 
railroad  company's  duty  to  provide  safe  ap- 
pliances, although  it  is  safe  for  cars  of  the 
ordinary  height.  Darling  v.  New  York,  P. 
&  B.  r!Co.  17  R.  1.  708,  24  Atl.  462.  16:  643 
Lack  of  cowcatcher. 

158.  Running  a  freight  train  without  a 
cowcatcher  attached  to  the  engine  is  negli- 
gence which  will  entitle  an  employee  to  re- 
cover for  injuries  occasioned  by  derailment 
of  the  train  in  miming  over  a  cow.  Tennes- 
see Coal,  I.  &  R.  Co.  v.  Kvle.  93  Ala.  1,  8  So. 
764,  12:  103 

'(2)   Track  and  Roadbed. 

Presumption  of  Negligence  from  Derailment. 

see  Evidence,  530. 
Instruction  as  to.  see  Trial.  818. 
For  Editorial  Notes,  see  infra,  V.  S  20. 

159.  A    railroad   company    must    keep    its 


track  in  reasonably  safe  repair,  so  as  to  pre- 
vent injury  to  employees  who  may  lawfully 
be  upon  it.  Burdict  v.  Missouri  P.  R.  Co. 
123  Mo.  221,  27  S,  W.  453,  26:  384 

160.  All  ordinary  care  and  supervision 
niust  be  used  by  a  railroad  company  to  keep 
its  roadway  safe  for  its  emplovees.  McKee 
V.  Chicago,  R.  I.  &  P.  R.  Co.  83  Iowa,  616, 
50  N.  W,  209,  13:  817 

161.  As  between  a  railroad  company  and 
such  of  its  employees  as  are  required,  in  the 
performance  of  their  duties,  to  travel  upon 
its  trains,  the  company  is  bound  to  exer- 
cise reasonable  care  so  to  construct  and 
maintain  the  track  and  roadbed  as  to  make 
them  reasonably  safe  for  such  travel. 
Smith  V.  Erie  R.  Co.  (N.  J.  Err,  &  App.)  67 
N.  J.  L.  636,  52  Atl.  634,  59:  302 

162.  A  railroad  track  owned,  maintained, 
and  repaired  by  a  manufacturing  company 
and  used  by  a  railroad  company  only  un- 
der a  license  or  invitation  to  deliver  freight 
under  a  contract,  is  not  a  part  of  the  rail- 
road company's  "ways,"  within  the  meaning 
of  Mass.  Stat.  1887,  chap.  270,  §  2,  creating 
a  liability  for  the  death  of  an  employee  by 
reason  of  any  defect  in  such  ways.  Engel  v. 
New  York,  P.  &  B.  R.  Co.  160  Mass.  260, 
35  N.  E.  547,  22:  283 
Snowslide. 

163.  A  snowslide,  being  usually  mingled 
with  gravel  and  rock,  is  a  dangerous  ob- 
struction to  a  railroad,  distinct  in  nature 
from  a  snowdrift;  and  a  section  foreman 
having  knowledge  of  such  an  obstruction 
to  the  track  must  give  notice  thereof  to  the 
managers  of  the  road  and  to  the  conductor 
of  an  approaching  train  if  he  has  opportu- 
nity. Fisher  v.  Oregon,  S.  L.  &  U.  N.  R.  Co. 
22  Or.  533,  30  Pac.  425,  16:  519 
Shed  over  spur  track. 

164.  A  shed  of  a  third  person  under  which 
a  railroad  company  runs  a  spur  track  is 
within  the  rule  that  the  working  place  fur- 
nished by  the  master  must  be  reasonably 
safe,  to  the  extent  that  the  company  is 
bound  to  see  that  the  roof  does  not  fall 
upon  brakemen  who  are  required  to  go  there 
for  cars.  Dovle  v.  Toledo,  S.  &  M.  R.  Co. 
127  Mich.  94,  86  N.  W.  524,  54:  461 
Unblocked  guard  rail. 

Remedy  for  Violation  of  Statute  as  to 
Blocking  Switches,  see  Election  of 
Remedies,   12. 

See  also  infra,  327. 

For  Editorial  Notes,  see  infra,  V.  §§  20,  23. 

165.  Omission  to  block  a  guard  rail  will 
not  render  a  railroad  company  liable  for  in- 
jury to  a  servant  whose  foot  is  caught  be- 
tween the  rails  while  he  is  attempting  to 
uncouple  cars,  where  the  evidence  shows 
that  there  are  wide  differences  of  opinion 
between  railroad  companies  with  respect  to 
the  relative  safety  to  their  servants  and  the 
public  of  the  blocked  and  unblocked  guard 
rails.  O'Neill  v.  Chicago,  R.  I.  &  P.  R.  Co. 
66  Nel).  638,  92  N.  W.  731,  60:  443 
Trestle. 

16(5.  'I'he  breaking  of  a  railroad  trestle  by 
a  flood  and  the  drift  carried  thereby  ren- 
ders the  railroad  company  liable  to  an  em- 
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ployee  injured  thereby  on  the  ground  of 
negligence,  if  the  character  of  the  flood  and 
drift  is  such  as  might  reasonably  have  been 
anticipated.  Terre  Haute  &  I.  R.  Co.  v. 
Fowler,  15-1  Ind.  682,  56  N.  E.  228,  48:  531 
Cattle  pen. 

167.  Negligence  in  building  a  cattle  pen 
so  that  cattle  escape  therefrom  and  cause 
the  derailment  of  a  train  docs  not  render 
the  railroad  company  liable  for  the  death  of 
a  brakeman  thereby  caused,  although  the 
pen  was  by  mistake  built  so  that  one  cor- 
ner of  it  was  on  the  railroad  right  of  way, 
if  the  railroad  company  did  not  know  this 
and  the  pen  was  built  by  the  occupant  of 
adjoining  land.  Carper  v.  Kimball,  78  Fed. 
94,  42  U.  S.  App.  282,  23  C.  C.  A.  669,  35:  135 
Switches. 

Allegations  as  to  Negligence,  see  Pleading, 

340,  346. 
Question  for  Jury  as  to,  see  Trial,  412. 

168.  It  is  not  negligence  on  the  part  of  a 
railroad  company  towards  its  servants  to 
use  a  stub  switch  which  is  safe  when  used 
in  the  proper  manner,  although  it  is  unsafe 
to  run  a  train  through  it  from  the  wrong 
direction.  Grattis  v.  Kansas  City,  P.  &  G. 
R.  Co.  153  Mo.  380,  55  S.  W.  108,       48:  399 

169.  A  railroad  company  allowing  a 
switch  stand  to  be  so  near  a  track  that  it 
extends  within  9  or  10  inches  of  passing  cars 
is  guilty  of  negligence,  especially  where  one 
of  its  rules  declares  that  no  buildings  or 
materials  would  be  allowed  nearer  than  6 
feet  to  main  tracks  or  5  feet  to  side  tracks. 
Pidcock  v.  Union  P.  R.  Co.  5  Utah,  612,  19 
Pac.   191,  1:  131 

170.  A  railroad  company  cannot  be  held 
negligent  for  placing  a  switch  signal  tar- 
get en  the  same  side  of  the  main  track 
with  the  side  track,  although  an  injury 
which  happened  might  have  been  avoided  if 
the  target  had  lieen  on  the  other  side  of 
the  track,  where  there  is  no  uniform  rule 
as  to  on  which  side  of  the  track  such  tar- 
get shall  be  placed,  and  under  some  circum- 
stances it  is  better  to  have  it  on  one  side 
and  under  other  circumstances  better  to 
have  it  on  the  other  side,  (irattis  v.  Kan- 
sas Citv.  P.  &  G.  R.  Co.  153  Mo.  380.  55  S. 
W.  lOS".  48:  399 
Fences  generally;  cattle  guards. 

See  also  infra.  4.S1. 

171.  Placing  wing  foneos  at  a  cattle  guard 
3  feet  H)  inclios  from  tlio  rails  at  the  bot- 
tom, and  inclining  slightly  outward  at  the 
trip,  is  not  iiogligcnec  which  will  render  a 
railroad  company  liable  for  tlio  doath  of  a 
brakeman  wliilo  hanging  low  on  the  side  of 
a  freight  car  lonkiiiii'  inulfr  it  to  discover 
what  was  ran-ing  clones  to  tly  therefrom, 
where  no  siu  li  acridciit  harl  oxer  hapjiened 
V)efoi'o  nn  tlic  road,  or  hcon  ;uitiii]iate(l.  and 
no  comiila  int  Imd  ln'cii  maili'  ot  tlio  t'cncos. 
:\rfK(M-  V.  (liicaL;!!.   \l.   ].  i^c    1'.   R.  Co.  S:^  Towa. 

nin.  .-)()  \.  ^\■.  -li^'j.  i:i:  si7 

172.  A  lailc  Hiai  im  IuiiiIkm-.  W'wkI.  ^tniie. 
material-,  or  timU  -hull  l;r  |il,i<-fil  within  ;") 
foct  of  tlic  lail,  i|ii,'-  I'lii  apply  tn  a  wiiiL:' 
fr  iicr    at    a    iM  ili'i  laij    la  ;  i  Ir   a'uai'd.  Id. 

17o.  A     raili'nail     '/onipany.    altlioiii;]!     re- 


quired by  law  to  erect  and  maintain  a  cat- 
tle guard  at  a  certain  point,  must  make  it 
safe  as  a  crossing  for  employees,  if  it  so 
locates  its  switch  yards  that  they  are  con- 
stantly required  to  cross  it.  Ford  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  91  Iowa,  179,  59  N. 
W.  5,  24:  657 

Failure  to  build  or  repair  fence. 
For  Editorial  Notes,  see  infra,  V.  §  20. 

174.  A  railroad  company  is  liable  to  a 
brakeman  on  a  train  for  its  failure  to  main- 
tain fences  as  required  by  statute,  in  con- 
sequence of  which  an  animal  gets  upon  the 
track,  causing  a  derailment  of  the  train 
and  injury  to  the  brakeman.  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Reesman,  19  U.  S.  App. 
596,  9  C.  C.  A.  20,  60  Fed.  370,  23 :  768 

175.  Injuries  to  railroad  employees, 
caused  by  the  failure  of  the  company  to 
build  railroad  fences  do  not  render  the  com- 
pany liable  under  Va.  Code  1887,  chap.  52, 
§§  158,  et  seq.,  which  require  the  fences  to 
be  built  only  when  the  road  runs  through 
"inclosed  lands"  and  except  portions  of  the 
road  within  incorporated  cities  or  towns 
or  within  one  fourth  of  a  mile  of  a  depot 
in  an  unincorporated  town.  Carper  v.  Kim- 
ball, 42  U.  S.  App.  282,  78  Fed.  94,  23  C.  C. 
A.  669,  35:  135 

176.  A  railroad  company  is  liable  to  an 
employee  for  failure  to  keep  its  fence  in  re- 
pair as  required  by  statute,  if  he  is  in- 
jured, without  his  fault,  in  consequence 
thereof  by  collision  of  a  train  on  which  he 
is  employed,  with  an  animal  upon  the  track. 
Dickson  v.  Omaha  &  St.  L.  R.  Co.  124  Mo. 
140,  27  S.  W.  476,  25:  320 

177.  Injury  to  a  brakeman  from  collision 
of  the  train  with  an  animal  which  has  come 
upon  the  railroad  track  through  a  defec- 
tive fence  makes  the  company  liable  for  the 
damages,  under  the  New  York  general  rail- 
road act  of  1850,  §  44,  which  imposes  upon 
railroad  companies  the  absolute  duty  to 
fence  their  tracks.  Donnegan  v.  Erhardt, 
119  N.  Y.  468,  23  N.  E.  1051,  7:  527 

(3)   Cars. 

Failure   to   Inspect,   see  infra,   226-229. 
Question  for  Jury  as  to,  see  Trial,  92. 
See  also  supra,  75;  infra,  250,  301. 

178.  To  permit  a  freight  car  to  be  oper- 
ated with  a  hanger  pin  out  of  its  socket, 
and  a  nut  missing  from  a  bolt  which  holds 
a  friction  plate  in  position,  is  such  negli- 
gence as  will  render  the  master  liable  for  a 
resulting  injury  to  a  brakeman  by  the  con- 
sequent derailment  of  the  car.  Budge  v. 
Morgan's  Louisiana  &  T.  R.  &  S.  S.  Co.  108 
La.  .349.  32  So.  5.35.  58:  333 

179.  It  is  negligence  in  a  railroad  com- 
])any  for  its  servants  to  permit  a  coupling- 
pin  to  be  upon  the  outside  of  a  car  in  mo- 
tion, without  being  secured  in  its  place.; 
and  where  such  pin  falls  on  the  wheels, 
uliieli  tlirow  it  from  the  track,  and  an  em- 
ployee of  the  company  standing  within  12 
iir  1.3  (crt  of  the  track  to  let  the  train  pass 
is    injured    thereby,   the    company    is    liable. 
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Doyle  V.  Chicago,  St.  P.  &  K.  C.  R.  Co.  77 
Iowa,  607,  42  N.  W.  555,  4:  420 

Implements  used  in  getting  on  or  off. 

Sufficiency   of  Proof  as   to   Negligence,   see 

Evidence,  2214,  2245. 
Sufficiency  of  Verdict,  see  Trial,  900. 
See  also  infra,  297. 

180.  A  latent  defect  in  a  stake  on  a  flat 
car,  consisting  of  a  rotten  spot  inside  of  it, 
which  is  not  visible  until  after  it  has  brok- 
en, does  not  make  the  railroad  company  lia- 
ble for  injury  to  a  brakeman  on  account  of 
the  breaking  of  the  stake.  Jones  v.  Chi- 
cago, St.  P.  M.  &  O.  R.  Co.  80  Minn.  488, 
83  N.  W.  446,  49:  640 

181.  Allowing  a  brake  staff  to  remain 
loose  in  its  socket,  and  to  be  bent  at  an 
angle  of  30  degrees  from  the  perpendicular, 
when  it  is  used  by  brakemen  and  switch- 
men for  the  purpose  of  mounting  a  flat  car 
used  in  front  of  a  road  engine  for  switch- 
ing purposes,  is  negligence  on  the  part  of  a 
railroad.  Prosser  v.  Montana  C.  R.  Co.  17 
Mont.  372,  43  Pac.  81,  30:  814 

182.  A  railroad  company  which,  without 
giving  warning  of  the  defect,  knowingly 
permits  one  of  its  coal  cars  to  be  run  with- 
out a  jaw-strap,  although  having  notice 
that  trainmen  use  such  straps  as  steps  in 

.  getting  upon  the  _  cars,  is  guilty  of  negli- 
gence which  will  render  it  liable  for  the  in- 
juries received  because  'of  the  absence  of 
the  strap,  by  a  trainman  who,  in  the  exer- 
cise of  due  care,  and  in  obedience  to  orders, 
attempts  to  use  it  to  assist  himself  onto 
the  car.  Coates  v.  Boston  &  M.  R.  R.  Co. 
153  Mass.  297,  26  N.  E.  864,  10:  769 

Coupling. 

Presumption   of  Negligence  as  to,  see  Evi- 
dence, 531. 
See  also  infra,  195,  201. 

183.  Failure  to  equip  freight  cars  with 
self-couplers  constitute  negligence  per  se. 
Greenlee  v.  Southern  R.  Co.  122  N.  C.  977, 
30  S.  E.   115,  41:  399 

184.  Failure  to  furnish  automatic  car 
couplers  in  common  use  for  freight  cars  is 
negligence  per  se,  which  renders  a  railroad 
company  liable  to  an  employee  for  injuries 
received  in  attempting  to  couple  cars  having 
skeleton  drawheads,  of  unequal  height. 
Troxler  v.  Southern  R.  Co.  124  N.  C.  189,  32 
S.   E.  550,  44:  313 

185.  The  want  of  any  bumpers  on  freight 
ears,  whether  received  from  another  com- 
pany or  not,  renders  a  railroad  company  lia- 
ble for  injury  received  in  consequence  there- 
of by  a  brakeman  who  is  suddenly  called 
upon  in  the  night  to  couple  the  cars,  and 
who  has  no  knowledge  of  their  defects. 
Mason  v.  Richmond  &  D.  R.  Co.  Ill  X.  C. 
482,   16  S.  E.  698.  18:  845 

186.  The  use  of  couplings  of  different 
types  by  a  railroad  company,  although  the 
hazard  of  coupling  cars  may  1)0  tlicrehy  in- 
creased, is  not  negligence  /)''/•  se.  so  as  to 
prevent  the  assmn])tinn  of  the  vi-k  by  an 
emplovee  who  uses  ilicm.  l'itt>l)urg  &  L. 
E.  R.'Co.  V.  Henlev,   IS  Ohio  St.  608.  29  N. 


E.  575. 


15:  384 


187.  It  is  not  negligence  in  a  railway 
company  to  haul  cars  of  another  company 
with  double  deadwoods  or  double  buffers, 
while  couplings  of  a  different  pattern  are 
in  use  on  its  own  road.  Louisville  &  N.  R. 
Co.  V.  Boland,  96  Ala.  626,   11   So.  667, 

18:260 

188.  A  railroad  company  is  liable  for  neg- 
ligence in  permitting  a  car  to  be  used  from 
which  the  reach  rod  was  absent  from  the 
brake  beam  in  front  of  the  wheels,  causing 
the  beam  to  hang  lower  and  farther  for- 
ward than  it  otherwise  would  have  done, 
making  it  dangerous  to  brakemen  going  be- 
tween cars  to  uncouple  them,  where  the  ab- 
sence was  known,  or  might  have  been 
known,  to  the  company.  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Buck,  116  Ind.  566,  19  N.  E. 
453,  2:520 

189.  A  company  operating  an  interstate 
railroad  is  liable  to  its  employees  for  injur- 
ies caused  by  attempting  to  couple  cars 
equipped  with  old  style  drawheads  and 
links.  Harden  v.  North  Carolina  R.  Co.  129 
N.  C.  354,  40  S.  E.  184,  55:  784 

190.  An  extension  of  time  procured  from 
the  Interstate  Commerce  Commission  by 
railroad  companies  for  placing  self-couplers 
upon  freight  cars  merely  relieves  the  com- 
panies from  the  penalty  provided  in  the 
Act  to  Regulate  Commerce,  but  does  not 
relieve  them  from  the  legal  liability  to  em- 
ployees for  failure  to  provide  suitable  ap- 
pliances in  general  use.  Greenlee  v.  South- 
ern R.  Co.  122  N.  C.  977,  30  S.  E.  115, 

41:399 

191.  Cars  which  can  be  coupled  as  well  as 
uncoupled  are  included  in  the  clause  of  the 
safety  appliance  act  of  Congress  of  March 
2,  1893,  which  makes  it  unlawful  for  a  com- 
mon carrier  to  permit  to  be  used  on  its 
line  a  car  not  equipped  with  couplers  coup- 
ling automatically  by  impact,  and  which 
cannot  be  uncoupled  without  the  necessity 
of  men  going  between  the  ends  of  the  cars. 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Voelker,  65 
C.  C.  A.  226,  129  Fed.  522,  70:264 

192.  The  preparation  of  a  coupler  for  the 
impact  is  not  distinct  from  the  act  of  coup- 
ling, so  as  to  relieve  the  carrier  from  the 
requirements  of  a  statute  making  it  unlaw- 
ful to  use  a  car  Avhich  cannot  be  coupled 
without  the  necessity  of  going  between  the 
ends  of  the  cars.  Id. 

193.  It  is  actionable  negligence  for  a  rail- 
road company  to  permit  the  use  upon  its 
road  of  a  car  the  coupler  of  which  is  so 
defective  that  it  cannot  be  prepared  for  use 
without  going  lietween  the  drawbars  of  the 
cars,  and  without  the  use  of  both  hands,  the 
exert  inn  of  considerable  strength,  and  the 
consumption  of  more  than  the  usual  time, 
under  a  statute  making  it  unlawful  to  per- 
mit llie  u^e  of  ears  which  cannot  be  coupled 
anloiiiat  icnlly  by  impact,  without  the  ncces- 
-iiv  of  men  aoing  between  the  ends  of  the 
cars.  ■  Id. 
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Improper  loading. 

Sufficiency  of  Proof  of  Negligence,  see  Evi- 
dence, 2243. 

Question  for  Jury  as  to  Cause  of  Injury,  see 
Trial,  130. 

194.  A  general  rule  that  freight  is  to  be 
safely  loaded  so  that  it  cannot  fall  off  the 
cars  is  not  sufficient  as  a  rule  for  loading 
timber  above  the  sides  of  the  car,  so  as  to 
relieve  the  railroad  company  from  liability 
for  injury  to  a  servant  by  the  fall  of  tim- 
ber from  a  gondola  car  on  which  it  w^as 
piled  above  the  sides  without  stakes  to  hold 
it,  although  stakes  were  furnished  by  the 
company  to  be  used  in  the  discretion  of  its 
servants.  Ford  v.  Lake  Shore  &  M.  S.  R. 
Co.  124  N.  Y.  493,  26  N.  E.  1101,         12:  454 

195.  A  railroad  company  is  liable  for  neg- 
ligently loading  a  car  with  lumber  or  iron 
projecting  over  the  end  so  as  to  make  it 
dangerous  to  employees  in  coupling  the  car, 
and  in  negligently  accepting  such  car  for 
coupling  and  transportation  in  such  unsafe 
condition,  where  a  brakeman  is  injured  in 
consequence  thereof.  Jacksonville,  T.  &  K. 
W.  R.  Co.  V.  Galvin,  29  Fla.  636,  11  So.  231, 

16:  337 

196.  The  fact  that  loaded  cars  were  re- 
ceived by  a  railroad  company  from  another 
road  does  not  relieve  the  company  from 
liability  for  injuries  to  a  brakeman,  caused 

.  by  the  improper  manner  in  which  they  were 
loaded.  Dewey  v.  Detroit,  G.  H.  &  M.  R.  Co. 
97  Mich.  343,  52  N.  W.  942,  16:  342 

[This   case   has   been    Reversed    on   Rehear- 
ing in  97  Mich.  329,  67  X.  W.  756,  22:  292  J 

197.  An  injury  to  a  brakeman  caused  by 
the  improper  loading  of  a  flat  car  so  that 
the  end  of  the  load  projected  does  not  ren- 
der the  railroad  company  liable  to  him, 
where  the  car  itself  was  not  defective,  and 
the  company  had  furnished  a  competent  in- 
spector to  see  that  the  cars  were  properly 
loaded.  Dewev  v.  Detroit.  G.  H.  &  M.  R. 
Co.  97  Mich.  .329.  56  X.  W.  756,  22:  292 

(4)   Running  of  Trains. 

Review  of  Finding  as  to.  see  Appeal  and 
Error.  792. 

Evidence  as  to  Speed  of  Olher  Trains,  see 
Evidence,  1980. 

Sufficiency  of  Proof  of  Improper  Speed,  see 
p]vidence,  2242. 

Allegations  as  to  Negligence,  see  Pleading. 
337.  339.  347. 

High  Speed  as -Cause  of  Injury,  see  Proxi- 
mate Cause.  11 6a. 

See   also   infra.   359.   394. 

198.  It  is  the  duty  of  an  engineer,  when 
he  sees  that  employees  working  on  the 
track  have  not  heard  the  signals  of  the 
train's  approach,  and  nre  making  no  effort 
to  escape,  to  -to])  the  train  if  thero  is  time 
to  do  so.  KrickMin  v.  St.  Paul  &  D.  Pv.  Co. 
41    :\[iiin.    :)(!(>.    VA    X.    W.    3.32.  .i:  78ti 

]!)0,  A  (■(iiKluctor  of  a  fn-i.irlit  train  is  not 
guilty  (if  nculiuciico  in  iroiiiL;-  to  tho  station 
at  w'liicli  lii-  train  -tops,  wiiliout  waiting 
to    sop    that    a    hrakrinan    ordered    to   detach 


cars  from  the  train  sets  the  brakes  upon 
the  remaining  cars  standing  upon  a  grade. 
Relvea  v.  Kansas  City,  Ft.  S.  &  G.  R.  Co. 
112"  Mo.  86,  20  S.  W.  480,  18:  817 

200.  To  run  a  train  towards  a  hand  car 
after  warning,  without  keeping  any  look- 
out ahead,  i.s  a  neglect  of  duty  on  the  part 
of  the  trainmen,  for  which  the  railroad 
company  is  liable  in  case  of  injuries  from  a 
collision.  Howard  v.  Delaware  &  H.  Canal 
Co.   40   Fed.    195,  6:  75 

201.  Failure  of  an  engineer  to  observe  a 
custom  of  the  road,  when  cars  are  being 
coupled  together,  to  stop  his  engine  imme- 
diately when  the  cars  come  together  and 
hold  it  stationary  until  signaled  by  the 
brakeman  making  the  coupling  to  move  it 
again,  is  negligence  rendering  the  company 
liable  for  injury  to  a  brakeman  in  conse- 
quence thereof.  Schus  v.  Powers-Simpson 
Co.  85  Minn.  447,  89  S.  W.  68,  69:  887 

202.  The  general  superintendent  of  a 
railroad  may  be  found  to  be  negligent  in 
placing  so  many  cars  upon  a  spur  track 
that  it  will  not  hold  all  the  cars  in  a  train 
which  are  to  be  placed  upon  it  after  dark, 
without  giving  notice  of  that  fact  to  those 
in  charge  of  the  train.  Milbourne  v.  Ar- 
nold Electric  Power  Station  Co.  140  Mich. 
316,   103  N.  W.   821,  70:  600 

203.  It  is  not  negligence  for  a  conductor, 
and  engineer  of  a«train  to  leave  it  to  pro- 
cure food  after  thirteen  hours  of  consecu- 
tive service,  with  no  provision  made  by  the 
company  for  a  food  supply.  Pennsylvania 
Co.  V.  McCaffrey,  139  Ind.  430,  38  N.  E.  67, 

29:  104 


204.  A  car  repairer  engaged  in  repairing 
a  car  upon  a  repair  track  has  a  right  to  rely 
upon  the  railroad  company  for  the  exercise 
of  that  degree  of  care  in  protecting  him 
from  injury  by  running  other  cars  in  upon 
that  track  which  a  person  of  ordinary  pru- 
dence would  exercise  in  view  of  the  ex- 
treme and  obvious  hazards  to  which  he  is 
exposed.  St.  Louis,  A.  &  T.  R.  Co.  v.  Trip- 
lett,  54  Ark.  289,  15  S.  W.  831,  16  S.  W. 
266,  11:773 
Kicking  cars. 

Question  for  Jury  as  to,  jsee  Trial,  405. 

205.  To  shunt  or  kick  cars  without  an  at- 
tendant, in  a  railroad  yard,  where  trains 
are  being  made  up  and  where  the  employees 
well  know  of  this  manner  of  making  up 
trains,  is  not  negligence  as  matter  of  law. 
Schaible  v.  Lake  Shore  &  M.  S.  R.  Co.  97 
Mich.  318,  56  X.  W.  565,  21:  660 
Following  first  section  too  closely. 

206.  A  master  is  not  excused  from  liabil- 
ity for  the  negligence  of  an  engineer  upon 
the  second  section  of  a  train,  in  following 
too  closely  the  first  section  and  running 
his  engine  too  rapidly  as  he  approached  the 
railroad  yards,  thereby  causing  a  collision, 
by  the  fact  that  the  night  was  so  dark 
and  foggy  that  the  proximity  of  the  first 
-ectioii  could  not  be  discovered  by  the  em- 
plnyce-  of  the  second  section  in  time  to 
sto])  tho  latter,  since  reasonable  care  re- 
(|iiire(l  that  if  the  engineer  could  not  dis- 
cover the  first  section  as  he  neared  the  yards 
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he  should  have  sent  forward  his  fireman  to 
ascertain  its  location,  or  should  have  run 
his  engine  so  slowly  and  carefully  that  he 
could  stop  at  any  moment.  Southern  P. 
Co.  V.  Schoer.  52  C.  C.  A.  268,  114  Fed.  466, 

57:  707 
Running  ahead  of  schedule  time. 

207.  A  railroad  company  is  not  guilty  of 
negligence  making  it  liable  to  a  fireman  on 
a  train  coming  in  collision  with  another 
train  in  advance  of  it  on  the  road  while 
the  latter  is  stopping  at  a  station,  in  or- 
dering his  train  to  run  ahead  of  schedule 
time  without  giving  the  conductor  of  the 
forward  train  notice  thereof,  where  it  is 
not  unusual  to  do  so  and  specials  are  to  be 
expected  at  all  times, — especially  where  the 
train's  running  in  advance  of  its  time  is  not 
a  direct  cause  of  the  accident.  Relyea  v. 
Kansas  City,  Ft.  S.  &  G.  R.  Co.  112  Mo. 
86,  20  S.  W.  480,  18:  817 
Trains  behind  time. 

208.  A  railroad  company  does  not,  as 
matter  of  law,  perform  all  its  duty  to  its 
employees  by  preparing  a  timetable  and 
printed  rules  for  the  running  of  the  trains 
on  regular  time  without  making  arrange- 
ment for  emergencies  arising  from  a  train 
being  behind  time.  Sprague  v.  New  York 
&  N.  E.  R.  Co.  68  Conn.  345,  36  Atl.  791, 

37 :  638 
Giving   telegraphic   information. 
Proximate  Cause  of  Injury,  see  Proximate 

Cause,  114. 
See  also  supra,  74. 

209.  An  emergency  requiring  telegraphic 
communications  to  those  in  charge  of  trains 
moving  in  the  same  direction,  of  their  rela- 
tive position,  is  not  shown  by  the  fact  that 
the  rear  train  is  an  engine  pushing  a  snow 
plow  running  faster  than  the  forward  train 
and  throwing  snow,  which  interferes  with 
the  lookout,  while  the  forward  train  is  be- 
hind schedule  time  and  required  to  stop  for 
cars  at  a  siding  where  trains  stop  only  oc- 
casionally and  at  irregular  intervals.  Nolan 
V.  New  York,  N.  H.  &  H.  R.  Co.  70  Conn. 
159,  39   Atl.    115,  43:  305 

210.  Telegraphic  information  is  not.  as 
matter  of  law,  required  to  be  given  to  those 
in  charge  of  trains  moving  in  the  same  di- 
rection on  a  single-track  road  as  to  the 
respective  position  of  the  trains,  where  the 
rules  which  have  been  generally  adopted 
by  railroads  to  govern  such  cases  do  not  re- 
quire it.  but  place  the  duty  of  looking  out 
for  the  other  train  upon  the  train  crews, 
and  the  rules  are  not  shown  to  be  palpa- 
bly unreasonable  or  insufficient.  Little 
Rock  &  M.  R.  Co.  v.  Barry.  28  C.  C.  A.  044, 
56  U.  S.  App.  37,  84   Fed".  944.  43:  349 

211.  A  railroad  company  operating  a  sin- 
gle-track road  is  not  negligent  in  failing  to 
give  those  in  charge  of  trains  moving  in 
the  same  direction  telegraphic  information 
of  the  relative  position  of  the  trains.  Xolan 
V.  New  York,  N.  H.  &  H.  R.  Co.  70  Conn. 
159,  39  Atl.   115,  43:  .305 


Lack  of  suflScient  help. 

As  Proximate  Cause  of  Injury,  see  Proxi- 
mate Cause,  117. 
Question  for  Jury  as  to,  see  Trial,  416. 

212.  A  railroad  company  is  liable  for  in- 
juries to  a  track  hand,  which  are  caused 
by  its  attempt  to  operate  a  train  with  only 
a  fireman  and  a  brakeman.  Pennsylvania 
Co.  V.  McCaffrey,  139  Ind.  430,  38  N.  E.  67, 

29:  104 

213.  That  on  a  particular  occasion  use 
could  have  been  made  of  another  brakeman 
does  not  make  a  railroad  company  guilty 
of  negligence  in  failing  to  provide  more 
than  the  number  of  brakemen  usually  nec- 
essary upon  a  freight  train,  which  will  ren- 
der it  liable  to  a  fireman  of  another  train 
injured  in  a  collision  with  such  train.  Rel- 
yea V.  Kansas  City,  Ft.  S.  &  G.  R.  Co.  112 
Mo.  86.  20  S.  W.  480,  18:  817 

214.  It  is  negligence  in  a  railroad  com- 
pany not  to  furnish  a  conductor  on  a  local 
train  with  one  passenger  car,  which  runs  on 
a  schedule  so  arranged  as  to  enable  people 
on  the  route  to  visit  a  city  for  several 
hours,  and  return  at  a  reasonable  hour  on 
the  night  of  the  same  day,  when  the  train 
ordinarily  carries  a  good  many  passengers. 
Means  v".  Carolina  C.  R.  Co.  124  N.  C.  574, 
32  S.  E.  960,  45:  164 

215.  A  railroad  company  which  requires 
a  train  crew  to  be  on  duty  nineteen  hours 
each  day,  without  time  for  rest  or  food,  is 
liable  for  an  injury  to  a  track  hand,  caused 
by  the  attempt  of  some  of  the  crew  to 
operate  the  train  while  others  have  tempo- 
rarily left  it  to  procure  food.  Pennsylvania 
Co.  v.  McCaflFrey,  139  Ind.  430,  38  N.  E.  67, 

29:  104 
In  running  hand  car. 
Allegations  as  to  Negligence,  see  Pleading, 

338. 
See  also  supra,  73. 
For  Editorial  Notes,  see  infra,  V.  §  40. 

216.  A  foreman  occupying  the  place  of 
the  master  is  guilty  of  negligence  in  plac- 
ing a  keg  at  the  front  end  of  a  hand  car 
on  which  he  is  riding  with  the  hands  under 
him,  and  leaving  it  where  it  is  liable  to 
roll  off  in  front  by  the  motion  of  the  car, 
while  he  assists  the  men  in  moving  the  car. 
Russ  V.  Wabash  Western  R.  Co.  112  Mo.  45, 
20  S.  W.  472,  18:  823 

e.  Inspection. 

Delegation  of  Duty  as  to,  see  infra.  451,  452. 
Review   of  Verdict  as  to  Care   in.  see  Ap- 
peal and  Error,  735. 
Sufficiency    of    Proof    as    to,    see    Evidence, 

2247. 
See    also    supra,    75,    144;    infra.    284.    409, 

459. 
For    Editorial   Notes,    see    infra.   V.    §§    14, 

201/2. 

217.  A  system  for  inspection  of  the  im- 
plements furnished  for  the  use  of  employees 
cannot  be  regarded  as  adequate  which  does 
not  provide  for  safe  custody  of  the  thing 
inspected  during  any  substantial  interval 
between  its  inspection  and  its  use.     Craw- 
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ford  V.  United  Railways  &  Electric  Co.  101 
Md.  402,  61  Atl.  287,  70:  489 

218.  'J'he  master,  and  not  the  servant  for 
whose  use  it  is  furnished,  is  bound,  in  the 
absence  of  special  circumstances  changing 
the  rule,  to  inspect  and  repair  a  ladder 
furnished  for  the  use  of  the  servant,  which 
is  of  such  length  that  a  defect  in  it  will 
imperil  the  servant's  life  or  limb.  Twombly 
V.  Consolidated  Electric  Light  Ck).  98  Me. 
353,  57  Atl.  85,  64:  551 
Material  used. 

219.  The  duty  owing  by  one  engaged  in 
constructing  a  bridge,  to  his  employees,  of 
inspecting  the  material  furnished  for  the 
temporary  structure  to  see  that  it  is  rea- 
sonably sufficient  for  its  intended  use,  is  not 
performed  by  directions  to  the  v.orkmen  to 
pick  out  the  best  of  mingled  suitable  and 
unsuitable  material  furnished.  Lafayette 
Bridge  Co.  v.  Olsen,  47  C.  C.  A.  367,  108  Fed. 
335,  54:  33 

220.  A  mason  contractor  owes  no  duty  to 
his  employees  to  inspect  stone  received 
from  the  quarry  to  ascertain  ii  it  is  free 
from  the  explosives  used  to  blast  it  from 
the  quarry  bed.  Mooney  v.  Beattie,  180 
Mass.  451.'  62  X.  E.  72,5,  70:  831 

221.  Failure  of  quarrymen  to  inspect 
stone  to  discover  explosives  before  deliv- 
ering it  to  a  mason  contractor  will  not 
impose  upon  the  latter  the  duty  of  mak- 
ing such  inspection  for  the  protection  of  his 
employees  if  the  quarrymen  are  in  good 
standing,  and  their  failure  to  inspect  is  not 
brought  to  the  attention  of  the  contractor. 

Id. 
Telephone  poles. 

222.  That  a  decayed  pole  which  fell  and 
injured  a  lineman  in  the  employ  of  a  tele- 
phone company  did  not  belong  to  it,  but 
was  used  under  a  contract  with  its  owner, 
will  not  relieve  the  company  from  liability 
for  the  injuries  caused  by  the  fall,  if  it 
had  undertaken  to  make  a  special  inspec- 
tion of  its  poles,  and  the  defective  pole 
formed  part  of  the  company's  permanent 
line,  while  its  owner  had  made  no  agree- 
ment to  maintain  it  securely.  ^IcGuire  v. 
Bell  Teleph.  Co.  167  X.  Y.  "208,  60  X.  E. 
433.  52:  437 

223.  A  telephone  company  which  under- 
takes to  make  special  inspection  of  its 
])oles  to  ascertain  that  they  are  safe  for 
linemen  will  he  liable  for  injuries  to  a  line- 
man by  the  fall  of  a  pole,  if  it  has  neg- 
lected to  use  reasonable  care  to  see  that 
the  pole  is  safe.  Id. 
Delegation  of  duty  as  to. 

See   also   infra.  451,  452. 

For  Editorial  Xotcs,  see  infra.  V.  §   14. 

224.  The  master  is  bound  to  make  rea- 
sonable inspection  of  appliances  used  to  aid 
hi>  servants  in  their  work,  and  he  cannot 
fclicvo  ]iiin~plf  from  the  consequences  of 
his  failure  to  do  so  by  doli'i:at inj,'-  tlie  duty 
to  conipotent  employoes.  Rinr-ieotti  v.  -Tohn 
•T.  O'Brien  Contracting:  Co.  77  Conn.  fjl7. 
li'i   Atl.   115.  60:  9.10 

22.1.  'I'he  fluty  tr)  iiisjicft  ninl  Icofji  in 
safe   condition    ajiplianccs    tm-ni-liod    for    the 


use  of  employees  is  personal  to  the  mas- 
ter, and  he  is  liable  for  a  neglect  thereof, 
whether  by  himself  or  those  selected  to  rep- 
resent him.  Budge  v.  Morgan's  Louisiana  & 
T.  R.  &  S.  S.  Co.  108  La.  349,  32  So.  535, 

58:  333 
Railroad  cases. 

Lack    of,    as    Proximate    Cause    of    Injury, 
see  Proximate  Cause,  116. 

226.  Negligence  of  car  inspectors  in  fail- 
ing to  inspect  a  car,  or  in  inspecting  it  so 
carelessly  that  a  defect  which  would  be  ap- 
parent upon  a  proper  inspection  is  not  dis- 
covered, renders  the  master  liable  to  an  em- 
ployee injured  by  reason  of  such  defect. 
Budge  V.  Morgan's  Louisiana  &  T.  R.  &  S. 
S.  Co.  108  La.  349.  32  So.  535,  58:  333 

227.  It  is  the  duty  of  a  railroad  company 
to  inspect  the  cars  of  another  company 
used  upon  its  road,  and  see  that  they  are  in 
proper  condition  so  as  to  be  safe  for  the 
use  of  employees.  Goodrich  v.  New  York 
C.  &  H.  R.  R.  Co.  116  N.  Y.  398,  22  N.  E. 
397,  5:  750 

228.  A  railroad  company  drawing  cars  of 
another  company  over  its  road  is  bound  to 
inspect  such  cars  the  same  as  its  own;  and 
is  responsible  to  its  employees  for  the  con- 
sequences of  such  defects  as  might  have 
been  discovered  by  ordinary  inspection. 
Budge  V.  Morgan's  Louisiana  &  T.  R.  &  S. 
S.  Co.  108  La.  349,  32  So.  535,  58:  333 

229.  The  rule  applicable  to  railroad  com- 
panies requiring  them  to  inspect  ears  of 
other  companies  used  for  transportinof 
freight,  before  permitting  their  employees 
to  handle  them,  is  not  applicable  to  com- 
panies or  persons  on  whose  sidings  loaded 
cars  are  delivered  for  the  purpose  of  per- 
mitting them  to  unload  the  freight.  ^Ic- 
Mullen  V.  Carnegie  Bros.  &  Co.  158  Pa.  518, 
27  Atl.  1043,  23:  448 

5.  Selection  and  Retention  of  Employees. 

Evidence    of    Custom    as    to,    see    Evidence, 

1728. 
Evidence  as  to  Employee's  Reputation   for 

Carelessness,   .see   Evidence,   1758,    1759. 
In.struction    as    to,    see    Appeal    and    Error, 

1029;  Trial.  820. 
For    Editorial   Notes,    see   infra,   V.    §§    17. 

230.  If  work  may  be  well  done  by  un- 
skilled and  inexperienced  persons,  a  master 
is  not  negligent  in  respect  to  his  duty  to 
other  employees  by  employing  them.  Hol- 
land V.  Tennessee  Coal,  I.  '&  R.  Co.  91  Ala. 
444.  8  So.  524,  12:  232 

231.  A  master  has  a  right  to  assume  that 
a  servant  will  not  undertake  to  do  work 
which  he  has  not  sufficient  skill  to  perform, 
in  the  absence  of  any  conduct  on  his  part 
which  indicates  that  he  is  generally  caro- 
h'-^s.  Hilton  V.  Fitchburg  R.'  Co.  73  X.  IT. 
110.  .59  Atl.  62.-),  68:  42S 

2.12.  The  right  of  an  employee  to  recover 
for  ncirlipence  of  a  corporation  in  hiring  an 
incoinpptciit  servant  over  the  protest  of 
-onic  of  its  onir-ors  is  not  affected  by  the 
failure   of  another  employee  to  give   notice 
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of  subsequent  neglect  and  unfitness  of  such 
servant.  ]\Iexican  Nat.  R.  Co.  v.  Mussette, 
86  Tex.  708,  26  S.  W.  1075,  24:642 

233.  A  street  commissioner  owes  his  em- 
ployee the  duty  of  exercising  only  reason- 
able care  in  the  selection  of  coemployees. 
Bowden  v.  Derby,  97  Me.  536,  55  Atl.  417, 

63:  223 

234.  A  railroad  company  is  not  liable  to 
an  employee  for  injuries  caused  by  the  in- 
competence of  a  coemployee,  because  of  its 
negligence  in  employing  him,  if  his  in- 
competence was  not  with  respect  to  acts 
for  the  performance  of  which  he  was  em- 
ployed. Smith  V.  St.  Louis  &  S.  F.  R.  Co. 
151  Mo.  391,  52  S.  W.  378,  48:  368 

235.  Negligence  is  not  shown  by  the  mere 
fact  of  employing  a  boy  seventeen  or 
eighteen  years  old  to  manage  the  brake 
controlling  the  passenger  cage  connected 
with  a  mine.  Walkowski  v.  PenoKee  &  G. 
Consol.  Mines,  115  Mich.  629,  73  N.  W.  895, 

41:  33 

236.  Due  care  in  employing  a  boy  seven- 
teen years  old  to  manage  the  brake  con- 
trolling the  passenger  cage  connected  with 
a  mine  is  shown  by  the  facts  that  the  ma- 
chinery is  simple  and  easily  managed,  and 
that  the  employer  makes  due  inquiry  as  to 
the  applicant's  experience  and  ability,  and 
receives  satisfactory  replies  before  employ- 
ing him.  Id. 

237.  A  railroad  company  is  not  bound  to 
use  the  same  degree  of  care  in  employing 
a  wiper  or  fire  puller  to  work  in  a  round- 
house that  is  necessary  in  employing  an 
engineer  or  hostler.  Smith  v.  St.  Louis  & 
S.  F.  R.  Co.  151  Mo.  391,  52  S.  W.  378, 

48:  368 

238.  Incompetence  which  will  render  an 
employer  liable  for  the  act  ot  an  employee 
injuring  a  coemployee  is  not  shown  by  the 
mere  fact  that,  after  operating  the  machin- 
ery correctly  for  seven  months,  he,  at  the 
time  of  the  injury,  forgot  and  turned  it 
the  wrong  way.  Walkowski  v.  Penokee  & 
G.  Consol.  Mines,  115  Mich.  629,  73  N.  W. 
895,  41:33 

239.  A  master  is  not  shown  to  be  negli- 
gent in  employing  an  engineer  by  evidence 
t!i;it  he  had  been  known  to  drink  intoxi- 
cating liquor,  where  there  is  nothing  to 
show  that  the  master  knew  it,  or  that  he 
had  ever  been  intoxicated.  Delory  v. 
Blodgett,  185  Mass.  126,  69  N.  E.  1078, 

64:  114 
Retention. 

i?'or  Editorial  Notes,  see  infra,  V.  §§  14,  17, 
17%. 

240.  The  retention  of  an  employee  who 
could  strike  only  right-handed  blows  upon 
tools  held  against  work  to  be  shaped  is  not 
evidence  of  negligence  on  the  part  of  the 
employer,  in  the  absence  of  any  evidence 
to  show  that  tlie  bvisiness  did  not  need 
such  persons,  altliough  persons  who  could 
dfliver  loft-handed  blows  were  also  needed. 
Hilton  v.  Fitchbnrg  R.  Co.  73  N.  H.  116.  59 
Atl.   625,  68:  428 

241.  A  master  who  has  used  due  care  in 
employing  a  servant,  and  has  properly  in- 


structed him,  has  no  further  duty  until  he 
receives  notice  of  conduct  which  denotes 
incompetency.  Walkowski  v.  Penokee  &  G. 
Consol.  Mines,  115  Mich.  629,  73  N.  W.  895, 

41:  33 

242.  An  employer  is  not  chargeable  with 
notice  th^t  one  employed  to  manage  the 
brake  controlling  the  passenger  cage  con- 
nected with  a  mine  has  become  incompetent, 
from  the  fact  that  the  engineer  thought 
tnat  he  ran  the  cage  too  fast,  if  there  is 
nothing  to  show  that  the  information  had 
reached  the   employer.  Id. 

243.  The  master's  knowledge  of  the  bad 
reputation  for  intemperance  of  a  person  em- 
ployed as  brakeman  on  a  train  is  not  neces- 
sary to  render  him  liable  for  injuries  caused 
by  the  brakeman's  unfitness,  if  he  was  neg- 
ligent in  not  knowing  of  such  reputation. 
Norfolk  &  W.  R.  Co.  v.  Hoover,  79  Md.  253, 
29  Atl.  994,  25:  710 

6.  Liability  to  Volunteers  and  Servants  of 
Third  Person. 

Volunteers. 

Assumption  of  Risk  by,  see  infra,  II.  b,  5. 
See  also  infra,  377,  437,  438,  497,  499;  Rail- 
roads, 92. 

244.  The  obligation  of  an  employer  is 
fundamentally  the  same  towards  an  em- 
ployee who  volunteers  to  assist  at  work  not 
within  the  scope  of  his  employment  as  to- 
wards one  acting  within  such  scope.  Stev- 
ens V.  Chamberlin,  40  C.  C.  A.  421,  100  Fed. 
378,  51:513 

245.  A  person  in  whose  service  a  volun- 
teer engages  in  compliance  with  an  un- 
authorized request  of  an  employee  owes 
such  volunteer  none  of  the  obligations  of  a 
master  toward  a  servant,  but  is  only  bound 
to  use  care  not  to  injure  him  after  notice  of 
his  peril.  Atlanta  &  W.  P.  R.  Co.  v.  West, 
121  Ga.  641,  49  S.  E.  711,  67:  701 

246.  One  into  whose  service  another 
volunteers  without  his  assent,  express  or 
implied,  is  not  under  the  duties  of  a  mas- 
ter toward  a  servant,  or  required  to  antici- 
pate or  discover  the  peril  of  such  volunteer, 
but  is  only  bound,  relatively  to  such  volun- 
teer, to  use  care  not  to  injure  him  after 
notice  of  his  peril.  Id. 

247.  The  fact  that  one  who  voluntarily 
engages  in  the  service  of  another  at  the 
unauthorized  request  of  a  servant  of  the 
latter  is  of  tender  years,  and  without  suf- 
ficient mental  capacity  to  appreciate  the 
danger,  while  it  might  be  an  element  of 
notice  to  the  person  into  whose  service  he 
has  volunteered  of  the  peril  of  the  volun- 
teer, cannot  change  the  relations  of  the 
parties,  or  impose  upon  such  person  any 
duty  not  ordinarily  imposed  by  law  rel- 
atively to  volunteers.  Id. 

•248.  If  a  person  into  whose  service  an  in- 
fant has  volunteered  had  been  negligent, 
and  relied  upon  tlio  concurrent  negligence 
of  the  plaintiff  to  defeat  or  diminish  the  re- 
covery, then  tlio  infancy  of  the  vohmteer 
would  be  material  to  the  dctonnination  of 
his  diligence;  but  his  infancy  cannot  change 
the  relations  of  the  parties,  or  supply  the 
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place  of  negligence  on  the  part  of  the  per- 
son whose  service  he  has  entered.  Id. 

249.  A  bricklayer  at  a  mill  has  no  au- 
thority to  direct  his  assistant  to  perform 
carpenter  work  if  such  work  is  required  of 
him  by  other  employees;  and  if,  under  such 
direction,  he  attempts  to  remove  some  bro- 
ken roof  beams  which  the  carpenter  should 
have  removed,  he  is  a  volunteer,  and  cannot 
recover  from  the  master  for  injuries  caused 
by  the  unsafe  working  place.  Mitchell- 
Tranter  Co.  V.  Ehmet,  23  Ky.  L.  Rep.  1788, 
65   S.   W.    835,  55:  710 

250.  Employees  of  a  contractor  engaged 
in  taking  earth  away  from  cars  for  a  con- 
signee, who,  to  facilitate  the  work,  dump 
the  earth  from  the  car  on  request  of  the 
railroad  crew,  are  not  volunteers  so  as  to 
preclude  recovery  from  the  railroad  com- 
pany for  injury  by  the  tipping  over  of  a 
car,  due  to  defects  therein  and  to  improper 
loading.  O'Donnell  v.  Maine  C.  R.  Co.  86 
Me.  552,  30  Atl.  116,  25:  658 
Servants  of  third  persons. 

Injury    by    Electricity,    see    Electricity,    46, 

55-57,  59-61,  65,  67. 
Burden  of  Proving  Negligence,  see  Evidence, 

497. 
Landlord's  Liability  to  Servants  of  Tenant, 

see  Landlord  and  Tenant,  III.  c,  4. 
Release   from  Liability   for  Injury,  see  Re- 
lease,  18. 
See  also  supra,  88,  250;   infra,  476,  498-500, 

708,    709;    Negligence,   56;    Notice,    18; 

Railroads,   119. 
For  Editorial  Notes,  see  infra,  V.  §§  20,  43, 

53. 

251.  The  servant  of  a  railway  company 
operating  a  railroad  belonging  to  another 
corporation  under  a  lease  made  without 
statutory  authority  cannot  recover  against 
the  owner  of  the  road  for  injuries  sustained 
by  the  negligence  of  his  employer  or  of  its 
officers  or  agents.  East  Line  &  R.  R.  R.  Co. 
v.  Culberson.  72  Tex.  375,  10  S.  W.  706, 

3:  567 

252.  Where  a  shipper,  by  consent  of  a 
railroad  company,  undertakes,  with  the  help 
of  his  own  employees  alone,  to  run  cars 
down  a  grade  to  a  place  where  they  are 
needed  for  loading,  and  while  so  employed 
one  of  such  employees  is  injured  by  the 
negligence  of  his  coemployees,  the  railroad 
company  is  not  liable  to  an  action  for  dam- 
ages on  account  of  such  iniuries.  Hanna  v. 
Chattanooga  &  N.  R.  Co.  88  Tenn.  310,  12 
S.  W.  718,  6:  727 

253.  A  railroad  company  which  has  con- 
tracted to  furnish  cars  for  stone  at  a  quarry 
is  not  liable  to  a  servant  of  the  other  party 
to  the  contract  for  injuries  resulting  from 
any  breach  of  duty  arising  purely  under  the 
contract ;  but  if  it  was  charged  with  the 
duty  of  selecting  the  ears,  it  is  liable  to 
such  servant  for  injuries  resulting  from  a 
failure  to  use  ordinary  carp  to  provide  cars 
which  ai'e  roiisonal)lv  safe.  Roddv  v.  Mis- 
souri P.  R.  Co.  104  Mo.  l-.U.  15  S.  \V.  1112. 

12:  740 

254.  A  I'ailway  coniiiany  wliicli  (i('liv<'is 
u   defecti\e   freight   L-ar  to   a  eonneetiuii'   line 


is  not  liable  in  damages  to  an  employee  of 
the  latter,  who  is  injured  by  reason  of  such 
defects,  after  the  car  has  been  inspected 
by  the  company  receiving  it,  since  the  loss 
of  control  over  the  car  and  over  the 
servants  having  it  in  charge  relieves  the 
delivering  company  from  responsibility  to 
the  employees  of  the  receiving  company. 
Missouri,  K.  &  T.  R.  Co.  v.  Merrill,  65  Kan. 
436,  70  Pac.  358,  59:  711 

255.  An  inspector  of  track  for  a  railroad 
company  has  the  relation  of  a  stranger  to 
another  railroad  company  which  runs  trains 
over  the  track,  so  that  their  rights  and 
duties  with  respect  to  an  injury  are  co- 
ordinate and  complementary,  without  any 
special  absolute  duty  toward  him  which 
is  not  reciprocal,  imposed  upon  the  rail- 
road company  by  law  or  by  contract.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Berry,  152  Ind. 
607,  53  N.  E.  415,  46:  33 

256.  A  railroad  company  is  not  liable  for 
an  injury  to  a  brakeman  in  the  service  of 
another  railroad  company,  caused  by  the 
negligence  of  his  fellow  servant  on  a  train 
owned  and  operated  by  his  employer,  mere- 
ly because  the  injury  was  received  while 
the  train  was  running  on  the  road  of  the 
former.  Baltimore  &  0.  &  C.  R.  Co.  v. 
Paul,  143  Ind.  23,  40  N.  E.  519,  28:  216 

257.  The  owner  of  a  building  who  causes 
a  staging  to  be  erected  for  use  by  one  who 
has  contracted  to  supply  the  building  with 
fire  extinguishing  apparatus  is  liable  for  the 
death  of  an  employee  of  the  latter,  caused 
by  negligence  in  the  construction  of  the 
staging,  although  no  contractual  relation 
exists  between  the  employee  and  such  own- 
er. Bright  v.  Barnett  &  R.  Co.  88  Wis. 
299,  60  N.  W.  418,  26:  524 

b.  Servant's  Assumption  of  Risks, 

1.  In  General. 

By   Riding   on    Train,   see   Carriers,   41,   57, 

629. 
I^aw  Governing,  see  Conflict  of  Laws,  220. 
Evidence  of  Signing  Agreement  to  Assume 

Risk,  see  Evidence,  2088. 
See  also  supra,  51. 
For  Editorial  Notes,  see  infra,  V.  §§  15,  22. 

258.  The  defense  of  assumption  of  risk 
is  not  conditioned  or  limited  by  the  exist- 
ence of  contributory  negligence,  and  the 
latter  is  not  an  element  or  attribute  of  it. 
St.  Louis  Cordage  Co.  v.  Miller,  61  C.  C.  A. 
477,  126  Fed.  495,  63:  551 

259.  Assumption  of  risk  and  contributory 
negligence  are  distinct  and  separate  de- 
fenses ;  the  former  resting  in  contract,  the 
latter  in  tort.  Id. 

260.  An  employee  is  not  bound  by  a  rule 
that  the  regular  compensation  for  services 
covers  all  risks,  and  that  remaining  in  the 
seiviee  will  be  considered  an  acceptance  of 
sucli  condition  of  employment,  where  he 
lias  not  expresslv  agreed  to  the  rule 
(ieoroia  P.  R.  Co.  v.  Dooly,  86  Ga.  294,  \2  S. 
K.  923.  12:  342 
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2.  Dangers  Obvious  and  Incidental  to  Work. 

See  also  supra.  139;  infra,  354,  360,  373. 
For  Editorial  Notes,  see  infra,  V.  §  28. 

261.  A.ssumption  of  risk  is  a  term  of  the 
contract  of  employment,  expressed  or  im- 
plied from  the  circumstances  of  the  employ- 
ment, by  which  the  servant  agrees  that 
dangers  of  injury  obviously  incident  to  the 
discharge  of  his  duty  shall  be  at  his  risk. 
Narramore  v.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  37  C.  C.  A.  499,  96  Fed.  298,  48:  68 

262.  Before  the  servant  can  recover  he 
must  show  that  the  injury  did  not  arise 
from  a  defect  obvious  to  himself,  or  which, 
by  the  exercise  of  ordinary  care,  he  might 
have  known ;  and  he  must  show  that  it  was 
not  from  hazard  incident  to  the  business. 
Mintv  V.  Union  P.  R.  Co.  2  Id.  471,  21  Pac. 
660.  '  4:  409 

263.  A  servant  assumes  the  ordinary  risks 
of  his  employment,  and  also  special  risks 
known  to  him  or  which  he  could  have 
known  bv  reasonable  care  and  skill.  West- 
em  U.  Teleg.  Co.  v.  McMullen  (N.  J.  Err.  & 
App.)  58  N.  J.  L.  155,  33  Atl.  384.       32:  351 

264.  An  employee  assumes  the  ordinary 
risks  of  the  employment  which  are  ap- 
parent and  which  he  has  the  opportiuiity 
to  detect,  but  not  those  arising  from  de- 
fects which  he  has  no  opportunity  to  dis- 
cover. Bland  v.  Shreveport  Belt  R.  Co.  48 
La.  Ann.   1057,  20  So.  284,  36:  114 

265.  A  servant  assumes  all  ordinary  risks 
of  his  employment,  but  not  unknown  perils 
arising  from  negligent  direction  of  the 
work.  The  latter  are  not  usual  risks  of  the 
service.  Schroeder  v.  Chicago  &  A.  R.  Co. 
108  Mo.  322.  18  S.  W.  1094,  18:  827 

266.  It  is  not  merely  the  physical  sur- 
roundings of  the  servant  that  must  be 
obvious  to  him  in  order  that  he  may  be 
held  to  have  assumed  the  risks  arising 
therefrom,  but  it  must  be  obvious  to  him, 
or  at  least  to  an  ordinarily  prudent  servant 
under  the  circumstances,  that  there  is  dan- 
ger to  him  in  such  a  situation.  Burns  v. 
Delaware  &  A.  Teleg.  &  Teleph.  Co.  (X.  J. 
Err.  &  App.)  70  N.  J.  L.  745,  59  Atl.  220, 
592,  67:  956 

267.  A  person  who  enters  into  the  em- 
ploy of  another  assumes  all  the  risks  and 
perils  usually  incident  to  the  employment, 
and  included  in  such  risks  and  perils  are 
those  which  it  is  a  part  of  his  duty  to  take 
knowledge  of  bv  observation.  Covle  v.  A. 
A.  Grifiing  Iron'Co.  (N.  J.  Err.  &  App.)  63 
N.  J.  L.  009.  44  Atl.  605.  47:  147 
From  animals  wild  by  nature. 

268.  An  employee  assumes  the  risk  of  in- 
jury by  animals  ferce  nalurcr.  such  as  elks 
and  deer,  when  he  voluntarily  engages  to 
work  inside  of  the  inclosure  in  which  they 
are  kept.  P>orniann  v.  Milwaukee.  93  Wis. 
522,  67  X.  W.  924.  33:  652 
Railroad  cases. 

See  also  infra.  359. 

269.  The  traveling  auditor  of  a  railroad 
company,  whose  duties  are  to  travel  on  the 
railroad  company's  cars  from  station  to  sta- 
tion on    its    roads   and   audit    accounts,  is  a 


servant  of  the  company  and  assumes  the 
ordinary  risks  incident  to  the  employment. 
-Uinty  V.  Union  P.  R.  Co.  2  Id.  471,  21  Pac. 
660,  4:  409 

270.  An  assumption  of  risks,  by  express 
contract  of  a  local  employee  of  an  express 
company,  includes  the  risk  of  injuries  by 
cars  of  a  railroad  company  with  which  the 
express  company  does  business.  Pittsburg, 
C.  C.  &  St.  L.  R.  Co.  V.  Mahoney,  148  Ind. 
196,  46  N.  E.  917,  40:  101 

3.  Defective  or  Dangerous  Tools,  Machinery, 
Appliances,  Places,  or  Methods  of 
Work. 

a.  In  General. 

Effect  of  Servant's  Knowledge,  see  infra,  II. 

b,  4. 
In.struction  as  to,  see  Trial,  817. 
See  also  supra,  264,  265;   infra,  365. 

271.  One  engaged  to  cut  a  tree  into  grate 
wood,  and  pile  it  in  a  dark  cellar,  does  not 
assume  the  risk  of  an  unprotected  hole  in 
the  cellar  bottom,  of  the  existence  of  which 
he  is  not  warned.  Eastland  v.  Clarke,  165 
X.  Y.  420.  59  X.  E.  202,  70:  751 

272.  Among  the  risks  and  dangers  which  a 
servant  assumes  by  entering  or  continuing 
in  the  employment  without  notifying  his 
master  of  them  are  those  which  arise  from 
the  failure  of  the  master  to  completely  dis- 
charge his  duty  to  exercise  ordinary  care  to 
furnish  the  servant  with  a  reasonably  safe 
])lace  to  work  and  reasonably  safe  ap- 
pliances to  use.  St.  Louis  Cordage  <^o.  v. 
Miller,  61  C.  C.  A.  477,  126  Fed.  495,    63:  551 

273.  One  who  volunteers  to  assist  the 
servants  of  another  assiumes  all  the  ordi- 
nary risks  incident  to  the  situation,  and 
cannot  recover  from  the  master  for  in- 
juries caused  by  defects  in  the  instrumen- 
tality used  or  by  the  mere  negligence  of  the 
servants.  Evarts  v.  St.  Paul,  M.  &  M.  R. 
Co.  56  Minn.  141,  57  X.  W.  459,  22:  663 

274.  A  servant  has  the  right  to  take  it 
for  granted  that  his  master  has  performed 
his  duty  by  exercising  reasonable  care  for 
the  servant's  safety  in  furnishing  a  safe 
place  for  work  and  safe  appliances,  until  he 
is  warned  or  notified  of  a  danger  arising 
from  the  master's  negligence,  or  until  the 
danger  becomes  so  obvious  that  a  reason- 
ably prudent  servant  under  the  circum- 
stances would  observe  it.  Smith  v.  Erie  R. 
Co.  (N.  J.  Err.  &  App.)  67  X.  J.  L.  636.  52 
Atl.  634,  59:  302 

275.  An  employee  who  works  near  a  long, 
steep,  and  irregular  stairway,  without  rail- 
ing, which  he  is  called  upon  to  go  up  and 
down,  and  which  was  intended  for  em- 
ployees, is  chargeable  with  knowledge  of 
the'  obvious  defects  in  the  stairway,  and 
cannot  recover  of  his  employer  for  damage 
to  himself  bv  reason  of  such  defects.  Sweet 
v.  Ohio  Coaf  Co.  78  Wis.  127,  47  X.  W.  182, 

9:  861 
Latent  defects. 
See  also  supra,  264:  infra,  295. 

276.  A  servant  does  not  assume  the  risk 
arising    from    latent    defects    in    the    appli- 
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ances  furnished  for  his  use  by  the  master. 
Budge  V.  Morgan's  Louisiana  &  T.  R.  &  S. 
S.  Co.  108  La.  349,  32  So.  535,  58:  333 

277.  A  servant  is  not  required  to  know 
latent,  but  only  patent,  defects.  Myhan  v. 
Louisiana  Electric  Light  &  P.  Co.  41  La. 
Ann.  964,  6  So.  799,  7:  172 
Defects  in  street  or  landing. 

278.  A  driver  of  a  fire  engine  does  not  as- 
sume, as  a  risk  of  his  employment,  the  dan- 
ger from  a  defect  in  a  street,  consisting  of 
a  hole  from  which  worn-out  paving  blocks 
had  been  removed,  which  the  board  of  pub- 
lic works,  with  notice  thereof,  has  neglected 
to  repair.  Coots  v.  Detroit,  75  Mich.  628, 
43  N.  W.  17,  5:  315 

279.  One  engaged  in  unloading  logs  from 
cars  onto  a  landing  assumes  the  risk  of  in- 
jury from  a  hole  in  the  landing  3  or  4  feet 
across  the  top  and  3  or  4  feet  deep,  into 
which  he  steps  and  is  killed  by  a  rolling 
log.  McMillan  v.  Spider  Lake  Sawmill  & 
L.  Co.  115  Wis.  332,  91  N.  W.  979,  60:  58a 
Drains;  tunnels. 

See    also    infra,   355,    356. 

280.  The  caving  in  of  the  completed  por- 
tion of  a  tunnel,  causing  injury  to  a  serv- 
ant employed  in  constructing  the  tunnel,  is 
not  one  of  the  risks  assumed  by  the  serv- 
ant, but  the  completed  portion  is  to  be 
deemed  an  appliance  or  means  furnished 
by  the  master  by  which  the  remaining  work 
is  to  be  prosecuted,  and  which  it  is  the 
dutv  of  the  master  to  make  safe.  Hanley 
V.  California  Bridge  &  C.  Co.  127  Cal.  232, 
.5!)  Pac.   577,  47:  597 

281.  A  servant  undertaking  to  clean  a 
drain  filled  with  decaying  animal  matter 
does  not  assume  the  risk  of  injuries  from 
dangerous  gases  of  which  he  has  no  knowl- 
edge, me  effect  of  which  it  requires  special 
scientific  knowledge  to  measure  and  de- 
termine, although  he  knows  of  the  character 
of  the  contents  of  the  drain,  and  that  it 
emits  offensive  odors.  Cox  v.  American 
Agri.  Chemical  Co.  24  R.  I.  503.  53  Atl.  871, 

60:  629 
Staging. 

282.  The  fall  of  an  additional  staging 
constructed  on  the  main  staging  in  a 
building  by  an  employee  of  the  l)uildor.  at 
the  request  of  an  employee  of  a  manufac- 
turer who  had  come  to  put  up  ornamental 
work  made  on  the  builder's  order,  does  not 
render  the  manufacturer  lial:)le  to  his  em- 
ployee, who  was  injured  by  the  fall  of  the 
staging,  whore  he  was  told.  w>.eii  sent  to 
do  the  work,  that  the  builder  would  see  to 
the  staging,  although  ho  wa-  assured  by  his 
foreman  that  it  wnuld  lio  entirely  safe. 
Channon  v.  Sanford  Co.  70  Conn.  573.  40 
Atl.  462.  41:  200 
Elevators.  ; 

■2S3.  Tlio  dancrors  attondaiit  upon  tlio  run-  j 
niiig  uf  an  ini-:ifo  oIoNntrii-  ni'o  T\nt  n--niiiod 
liv    Olio    Piiiiiloyod    t'l    \v:\-]]     I'-ttlc-;    in     tho 
basoinciit.  ;ui(l  wlui-i'   iliily  iIdc-   imt   invdlvo 

tIic    U~0   nf   tllf    clfValMr.        i):il'.'lli;Ul(]    v.    S;l;ll- 

foldt.  17.-,  ]]].  :ii(i.  .-)]  \.  V.  r;i.->.  iS:  7.-,;; 

Telephone  poles. 

2S4.  A    liiioman   in   tlio   employ  of  a   tele- 


phone company,  who  knows  that  the  com- 
pany is  using  poles  of  a  third  person,  is 
not  chargeable  with  notice  of  the  fact  that, 
under  the  contract  for  their  use,  the  com- 
pany has  no  right  to  inspect  and  repair 
mem,  and  does  not  assume  tne  risk  of  such 
a  situation.  McGuire  v.  Bell  Teleph.  Co. 
167  X.  Y.  208,  60  N.  E.  433,  52:  437 

Machinery  generally. 
See  also  infra,  362. 
For  Editorial  Notes,  see  infra,  V.  §  26. 

285.  There  is  an  implied  contract  to  as- 
sume the  risks  when  a  servant  agrees  to 
work  in  a  business  involving  obvious  dan- 
gers by  reason  of  the  inferior  machinery 
with  which  he  knows  it  is  carried  on,  al- 
though the  statute  makes  the  employer 
liable  for  injuries  from  defects  in  the  ways, 
works,  or  machinery  arising  from,  or  not 
discovered  or  remedied  owing  to,  the  em- 
ployer's negligence.  D'Maley  v.  South  Bos- 
ton Gaslight  Co.  158  Mass.  135,  32  N.  E. 
1119,  47:  161 

286.  The  risks  assumed  by  an  employee 
are  such  perils  as  exist  after  the  employer 
has  used  due  care  and  precaution  to  guard 
the  former  against  danger  by  providing 
him  a  reasonably  safe  place  to  work  in, 
reasonably  safe  appliances  to  work  with, 
reasonably  safe  materials  to  work  upon, 
and  reasonably  competent  fellow  servants 
to  work  with;  but  when  the  employee 
undertakes  to  use  defective  or  unsafe  ap- 
pliances, with  knowledge  of  such  unsafe 
condition,  he  assumes  the  increased  risk  of 
danger,  and  the  employer  is  relieved  from 
responsibility  to  the  employee  by  reason 
of  the  employee's  knowledge.  Neeley  v. 
Southwestern  Cotton  Seed  Oil  Co.  13  Okla. 
356,  75  Pac.  537,  64:  145 

287.  A  machinist  employed  by  a  corpo- 
ration in  its  factory,  not  to  use  machinery, 
but  to  keep  it  in  good  order,  and  having 
knowledge  that  some  of  it  is  imperfect  and 
that  employees  cannot  be  relied  upon  to 
prevent  it  from  becoming  dangerous  from 
lack  of  oil,  takes  the  risk  of  discovering 
the  condition  of  the  machine  at  the  time  he 
attempts  to  repair  u,  such  risk  being  inci- 
dent to  his  vocation,  although  the  danger- 
ous condition  has  resulted  from  the  in- 
competency or  neglect  of  other  employees, 
officers,  or  agents  of  the  company.  Dart- 
mouth Spinning  Co.  v.  Achard,  84  Ga.  14, 
10    S.    E.    449,  6:  190 

288.  A  servant  operating  a  mangle  in  a 
laundry  does  not,  as  matter  of  law,  assume 
the  risk  of  her  hand  passing  under  the 
guard  rail  into  the  rollers,  where  the  rail 
is  adjusted  by  the  employer  so  as  to  af- 
ford some  protection,  the  employee  is  for- 
bidden to  interfere  with  the  adjustment, 
and  the  improper  adjustment  is  not  obvi- 
ims.  Staffer  v.  Trov  Laundrv  Co.  38  Or. 
4Sn.  03  Pac.  645,  ^  '  53:  459 
Uneuarded  cog-wheels,  etc. 

:iSli.  'Jlio  ^lissoiiri  factory  act,  which  re- 
Muiii<  goaring  and  belting  to  be  guarded, 
(liM--  not  abolish  the  defense  of  assump- 
limi   of  risk  of  exposed  gearing.     St.  Louis 
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Cordage  Co.  v.  Miller,  61  C.  C.  A.  477,  126 
Fed.  495,  63:  551 

290.  The  assumption  of  the  obvious  risks 
of  unguarded  cog-wheels  by  an  employee, 
who  thus  waives  the  protection  of  a  stat- 
ute requiring  them  to  be  guarded,  is  not 
in  contravention  of  public  policv.  Knislev 
V.  Pratt,  148  X.  Y.  372,  42  N.  E.  986,  32:  367 

291.  An  experienced  machinist  takes  the 
risk  of  obvious  and  known  dangers  in  ma- 
chinery used  in  his  employment;  and  he 
cannot  recover  from  his  employer  for  an 
injury  because  the  machinery  might  have 
been  made  less  dangerous  by  being  covered. 
Foley  v.  Pettee  Mach.  Works,  149  Mass. 
294,^21  N.  E.  304,  4:  51 

292.  An  employee  is  not  prevented  from 
recovering  for  injuries  caused  by  his  mas- 
ter's neglect  of  a  statutory  duty  to  guard 
a  circular  saw  by  the  fact  that  the  defect 
was  obvious.  Monteith  v.  Kokomo  Wood 
Enameling  Co.  159  Ind.  149,  64  N.  E.  610, 

58:  944 

293.  A  young  woman  twenty  years  of  age 
who  was  injured  by  slipping  her  fingers  into 
the  mashing  cogs  of  gearing  in  a  factory 
where  she  had  worked  more  than  six 
months,  and  where  she  had  been  frequently 
called  upon  to  operate,  for  ten  or  fifteen 
minutes  at  a  time,  the  forming  machine 
which  she  was  tending  when  she  was  in- 
jured, in  stopping  and  starting  which  she 
moved  the  greasy  handle  of  a  lever  from  a 
point  8  inches  from  the  exposed  cogs  to  a 
point  5  or  6  inches  from  them,  and  then 
back  again,  the  cogs,  though  covered  when 
she  commenced  work,  having  been  uncov- 
ered for  six  weeks  before  the  accident,  to 
her  knowledge, — assumed  the  risk  of  the  ex- 
posed machinery,  the  defect  of  the  ex- 
posed gearing  bt^ing  obvious  and  the  dan- 
ger apparent.  St.  Louis  Cordage  Co.  v. 
Miller,  61  C.  C.  A.  477,  126  Fed.  495,  63:  551 
In  mine. 

294.  An  employee  in  a  mine  who  gets 
upon  the  extreme  outer  edge  of  a  brake - 
beam  in  front  of  an  engine  with  no  cars 
attached,  to  rid'^  through  a  ftarrow  and 
dark  tunnel  on  his  way  to  the  office  for  his 
pay,  on  a  day  when  he  is  not  at  work,  as- 
sumes the  ri?k  of  thus  riding,  and  cannot 
recover  for  an  injury  to  his  knee  from  a  pro- 
jectmg  rock.  Richardson  v.  Carbon  Hill 
Coal  Co.  6  Wash.  52,  32  Pac.  1012,      20:  338 

h.  Railroad   Cases. 

Effect    of    Servant's    Knowledge,    see    infra, 

320-329. 
See  also  supra,  186. 

295.  The  risk  of  injury  from  latent  de- 
fects in  foreign  cars  transported  over  its 
road  by  a  railroad  company  is  not  as- 
sumed by  the  latter's  employees.  Budge  v. 
Morgan's  Louisiana  &  T.  R.  &  S.  S.  Co.  108 
La.  349.  .32  So.  535,  58:  333 
Obstructions  on  platform. 

296.  A  locomotive  fireman  does  not  as- 
sume the  risk  of  injury  from  the  piling  of 
grain  doors  on  an  elevated  platform  at  a 
station,   so    as    to   defeat   recovery    for   his 


death  by  the  derailment  of  his  engine 
caused  by  one  of  such  doors  being  blown 
upon  the  track,  since  he  has  a  right  to 
assume  that  the  company,  in  performance 
of  its  duty  to  furnish  a  clear  and  reason- 
ably safe  track,  will  not  place  the  doors  in 
such  position  as  to  expose  him  to  unneces- 
sary danger.  Missouri  P.  R.  Co.  v.  Colum- 
bia, 65  Kan.  390,  69  Pac.  338,  58:  399 
Locomotive. 

297.  Using  a  switching  engine  without 
a  hand-hold  on  the  tender  does  not  consti- 
tute an  assumption  of  the  risk  of  such  de- 
fect by  the  employee,  where  the  statute 
makes  railroad  companies  liable  for  injuries 
to  employees  from  "any  defect  in  the  ma- 
chinery, ways,  or  appliances,"  and  makes 
void  any  agreement  to  waive  the  benefit  of 
the  statute.  Coley  v.  North  Carolina  R.  Co. 
128  N.  C.  534,  39  S.  E.  43,  129  N.  C.  407.  40 
S.  E.  195,  57:  817 
Cars. 

Effect   of   Servant's   Knowledge,    see   infra, 
321. 

298.  A  brakeman  does  not  assume  the 
risk  of  injury  by  reason  of  the  dead-woods 
upon  two  cars  which  it  is  his  duty  to 
couple  coming  together  because  the  bumper 
on  one  car  is  so  low  that  it  slips  under  the 
one  on  the  other  car.  Goodrich  v.  New 
York  C.  &  H.  R.  R.  Co.  116  N.  Y.  398,  22 
N.  E.  397,  5:  750 

299.  The  projection  of  a  bolt  from  the  end 
of  a  car  because  the  nut  which  held  the 
opposite  end  had  worked  off  or  been 
knocked  off  is  a  risk  which  is  assumed 
by  a  railroad  brakeman,  in  the  absence  of 
negligence  on  the  part  of  the  employer  in 
respect  to  the  condition  of  the  car.  Mensch 
V.  Pennsylvania  R.  Co.  150  Pa.  598,  25  Atl. 
31,  17:450 

300.  The  extra  hazard  to  a  brakeman  by 
the  use  of  cars  with  couplings  of  different 
patterns,  some  of  which  have  double  dead- 
woods  or  double  buffers,  is  one  of  the  risks 
or  dangers  assumed  by  entering  the  employ- 
ment. Louisville  &  N.  R.  Co.  v.  Boland,  96 
Ala.  626,  11  So.  667,  18:  260 

301.  A  switchman  does  not  assume  the 
risk  of  injury  from  a  defective  car  be- 
cause the  track  on  which  it  is  located  is 
sometimes  used  to  handle  cars  in  need  of 
repairs,  where  it  is  not  a  hospital  track, 
but  is  used  for  actively  handling  trains, 
and  the  defective  car  by  which  he  is  in- 
jured is  not  marked,  while  the  defect  which 
causes  the  injury  is  of  a  class  which  the 
carrier  is  forbidden  to  permit  by  a  stat- 
ute which  provides  that  an  employee  in- 
jured by  a  car  in  use  contrary  to  its  pro- 
visions shall  not  be  deemed  to  have  as- 
sumed the  risk  thereby  occasioned.  Chi- 
cacro,  M.  &  St.  P.  R.  Co.  v.  Voelker,  65  C.  C. 
A.""'226,  129  Fed.  522,  70:  264 
Manner  of  loading  cars. 

302.  A  brakeman  on  a  freight  train  as- 
sumes the  risk  of  injury  from  iron  or  lum- 
ber projecting  over  the  end  of  a  car  which 
he  is  attempting  to  couple  with  another, 
wliere  oars  so  loaded  are  frequently  al- 
lowed   in    the    train    on    which    he    works. 
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Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Galvin, 
29  Fla.  636,  11  So.  231,  16:  337 

Track  and  roadbed. 

Effect    of    Servant's   Knowledge,    see    infra, 

322-327. 
For  Editorial  Notes,  see  infra,  V.  §  26. 

303.  The  risk  of  injury  from  a  defect  in 
a  railroad  track  or  roadbed  negligently  per- 
mitted to  remain  in  bad  repair  is  not  among 
the  ordinary  and  natural  risks  that  are  as- 
sumed by  a  trainman,  and  is  not  assumed 
unless  it  becomes  known  to  him,  or 
is  so  obvious  that  by  the  exercise  of  ordi- 
nary care  on  his  part  it  would  be  observed. 
Smith  V.  Erie  R.  Co.  (N.  J.  Err.  &  App.)  67 
X.  J.  L.  636,  52  Atl.  634,  59:  302 

304.  A  brakeman  or  switchman  whose 
duty  it  is  to  place  cars  in  a  railroad  yard 
and  make  up  trains  does  not  assume  the 
peril  arising  from  a  switch  stand  situated 
so  near  a  track  that  it  extends  within  9  or 
10  inches  of  passing  trains.  Pidcock  v. 
Union  P.  R.  Co.  5  Utah,  612,  19  Pac.  191, 

1:  131 

305.  The  conductor  of  a  train  ordered  to 
run  as  an  extra  to  carry  snow  shovelers  to 
a  certain  station  beyond  which  the  road  is 
blockaded  does  not  assume  the  risk  of  a 
snowslide  between  the  stations  on  the  trip 
he  is  ordered  to  run.  Fisher  v.  Oregon  S. 
L.  &  U.  N.  R.  Co.  22  Or.  533,  30  Pac.  425, 

16:  519 
Telltale. 

306.  A  brakeman  does  not  assume  the 
risk  of  an  unsafe  telltcle  intended  to  give 
warning  of  approach  to  a  bridge,  and  which 
should  not  be  in  itself  a  source  of  any  dan- 
ger.— especially  where  it  is  dangerous  to 
brakemen  on  cars  of  more  than  ordinary 
height.  Darling  v.  New  York.  P.  &  B.  R. 
Co.  17  R.  I.  708.  24  Atl.  462.  16:  643 
Speed  of  train. 

307.  The  violation  of  an  ordinance  regu- 
lating speed  and  signals  of  trains  is  not  a 
risk  assumed  by  a  railroad  employee,  but 
obedience  to  the  ordinance  is  a  duty  owing 
bv  the  railroad  companv  to  its  emplovees. 
Pittsburg.  C.  C.  &  St.  L.  R.  Co.  v.  Moore, 
1,52  Tnd.  34.5.  53  X.  E.  200,  419.  44:  638 
Method  of  running  trains  or  cars. 

308.  A  railroad  employee  does  not.  as 
matter  of  law.  assume  the  risk  of  the  im- 
pact of  the  train  on  which  he  is  riding  with 
cars  on  a  spur  track  upon  which  cars  from 
his  train  are  to  be  placed,  where  more  than 
the  spare  room  has  been  used  by  the  su- 
perintendent for  storage  of  other  cars  with- 
out notice  to  those  in  charge  of  the  train 
upon  which  such  employee  is  riding.  Mil- 
houriie  V.  Arnold  Electric  Power  Station 
Co.  140  Mich.  316.  103  X.  W.  821.         70:  OOD 

309.  A  field  innii  engaged  in  caring  for 
cars  as  they  are  kicked  onto  a  switch  track 
assumes  tlie  risk  uf  injury  from  a  second 
^ti'iiiji  lifiii!.'  Sent  ill  before  he  lias  care;! 
for  the  first  one.  wlicrc  tlie  general  and 
uiiifonn  custom  while  lie  continues  in  the 
-iTvii-c  i>  to  kick  ill  the  car>  a>  occasion  re- 
(|iiire>.  and  let  the  field  man  take  care  of 
liim-elf.  ("liicaeo.  M.  &  St.  T'.  \l.  Co,  v, 
Voelker.  tJ5  C.C.  A.  ■^■J.>^.  VIU   Fed.  ryj.1.    70:  -JtU 


310.  A  street-car  conductor  in  charge  of 
an  extra  car,  whose  duties  require  him  to 
run  onto  a  single  track  extending  beyond 
the  termination  of  the  double  tracks  of  the 
road,  which  the  rules  of  the  company  re- 
quire to  be  occupied  by  only  one  car  at  a 
time,  takes  the  risk  of  injury  from  the  ab- 
sence of  signals  at  the  termination  of  the 
double  tracks  or  schedules  for  extra  cars 
for  giving  notice  when  the  extension  is  oc- 
cupied by  such  cars.  Simmons  v.  South- 
ern Traction  Co.  207  Pa.  589,  57  Atl.  45, 

64:  205 

311.  A  railroad  employee  does  not,  in 
taking  an  exposed  position  upon  a  car,  as- 
sume the  risk  of  injury  from  a  collision. 
Milbourne  v.  Arnold  Electric  Power  Sta- 
tion Co.  140  Mich.  316,  103  N.  W.  821. 

70:  600 

4.  Knowledge     by     Servant     of    Defect    or 
Danger. 

Presumption  as  to  Knowledge,  see  Evi- 
dence,  579. 

Allegation  of  Lack  of  Knowledge,  see  Plead- 
ing, 357. 

See  also  supra,   110,  287;   infra,  364. 

For  Editorial  Notes,  see  infra,  V.  §§  28,  33. 

312.  An  employee  cannot  be  heard  to  say 
that  he  did  not  appreciate  or  realize  the 
danger,  where  the  defects  were  obvious 
and  the  dangers  would  have  been  apparent 
to  an  ordinarily  prudent  person  of  his  in- 
telligence and  experience  in  his  situation. 
St.  Louis  Cordage  Co.  v.  Miller,  61  C.  C.  A. 
477,  126  Fed.  495,  63:  551 

313.  An  employee  assumes  the  risk  of 
his  employer's  methods  which  are  known  to 
and  acquiesced  in  by  him,  if  they  do  not 
violate  any  statute.  Huda  v.  American 
Glucose  Co.  154  N.  Y.  474,  48  N.  E.  897, 

40:  411 

314.  An  employee  assumes  the  risk  not 
only  of  accident  occasioned  by  the  negli- 
gence of  his  fellow  servants,  but  also  of 
the  known  negligence  of  his  employer,  if 
he  accepts  or  continues  in  such  service  after 
knowledge  of  such  negligence.  Sanderson 
v.  Panther  Lumber  Co.  50  W.  Va.  42,  40  S. 
E.   368,  55:  908 

315.  The  validity  of  a  servant's  contract 
to  take  the  risk  of  an  unsafe  working  place 
is  not  affected  by  the  fact  that  he  does  not 
know  and  appreciate  the  particulars  of  the 
danger,  if  he  knows  there  is  danger,  and 
expressly  contracts  in  regard  to  it  without 
caring  to  know  the  particulars.  O'Malev 
v.  South  Boston  Gaslight  Co.  158  Mass.  13.5. 
,32  X.   E.    1119,  47:  161 

316.  Mere  knowledge  of  an  employee  of 
a  contractor  for  the  setting  of  the  stone 
work  of  a  building,  of  a  custom  that  the 
seatfolding  shall  be  furnished  by  the  brick 
contractors,  does  not  amount  to  a  waiver 
of  his  right  to  hold  his  employer  responsi- 
ble for  the  safety  of  a  scaffold  furnished 
for  liiin  to  work  upon.  McBeath  v.  Rawle. 
I'.t-i    111.    026.   61    X.    E.    847,  69:607 

.'^17.  A  domestic,  knowing  the  length  of  a 
ladder    which    she    has    used    previously    to 
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reach  a  pigeon  loft,  assumes  the  risk  of 
using  it  for  that  purpose,  when  it  is  too 
long.  Steinhauser  v.  Spraul,  127  Mo.  541, 
28  S.  W.  620,  30  S.  W.   102,  27:  441 

318.  A  teamster  of  experience  will,  as 
matter  of  law,  assume  the  risk  attendant 
on  the  use  of  short  lines  if  he  proceeds  to 
perform  his  work  with  such  appliances,  al- 
though he  has  complained  to  his  employer 
of  their  insufficiency,  where  the  latter  has 
made  no  promise  to  remedy  the  defects, 
and  nine  months  have  elapsed  since  the  last 
complaint.  Limberg  v.  Glenwood  Lumber 
Co.  127  Cal.  598,  60.  Pac.  176,  49:  33 

319.  The  maxim  volenti  non  fit  injuria 
applies  in  case  of  an  injury  to  a  servant  by 
falling  from  a  run  along  which  he  was  em- 
ployed to  wheel  coal,  and  which  was  with- 
out guards  to  prevent  his  falling  off  and 
being  injured,  even  under  a  statute  making 
the  employer  liable  for  injuries  to  serv- 
ants from  defects  in  the  ways,  works,  or 
machinery  which  arise  from,  or  have  not 
been  discovered  or  remedied  owing  to,  the 
negligence  of  the  jemployer  or  of  a  person 
in  his  service  charged  with  the  duty  of  see- 
ing that  such  things  are  in  proper  condi- 
tion. O'Maley  v.  South  Boston  Gaslight  Co. 
158  Mass.  135,  32  N.  E.  1119,  47:  161 
Railroad  cases. 

See  also  infra,  336,  337,  342. 

320.  The  employers'  liability  act  (Ala. 
Code,  §  2590),  which  is  a  substantial,  if  not 
an  exact,  copy  of  the  English  act  of  1880, 
does  not  change  the  rule  that  an  employee 
assumes  the  risk  of  defective  appliances 
where  he  continues  in  employment  with 
knowledge  of  the  defects,  even  if  they  are 
known  to  the  master.  Birmingham  R.  &  E. 
Co.  v.  Allen.  99  Ala.  359,  13  So.  8,     20:  457 

321.  A  brakeman's  knowledge  that  cars 
are  not  furnished  with  self-couplers  does 
not  make  him  assume  the  risk  by  contin- 
uing in  the  service  and  coupling  the  cars 
in  the  course  of  his  duty.  Greenlee  v. 
Southern  R.  Co.  122  N.  C.  977,  30  S.  E.  115. 

41 :  399 

322.  A  conductor  on  a  railroad,  who  con- 
tinues in  service  for  more  than  a  year  with 
knowledge  that  a  switch  has  no  light  or 
target  upon  it,  or  any  lock  or  means  of  fas- 
tening it,  assumes  the  risk  of  injury  from 
such  defective  switch.  Birmingham  R.  & 
E.  Co.   v.   Allen,  99  Ala.  359,   13   So.  8, 

20:  457 

323.  That  jigger  stands  are  frequently 
placed  along  railroad  tracks  does  not  charge 
a  brakenian,  as  matter  of  law,  with  notice 
that  one  may  be  near  a  switch  that  he  is 
required  to  use,  where  they  usually  lead 
into  car  houses,  and  are  not  placed  near 
switches.  Murrav  v.  Boston  &  M.  R.  R.  72 
N.  H.  325,  54  AtL  289.  61:495 

324.  A  brakeman  on  a  railroad  does  not 
assume  the  risk  of  accident  from  the  prox- 
imity of  a  jigger  stand  to  a  switch,  where 
he  does  not  know  of  it.  and  is  not  charge- 
able with  such  knowledge  in  the  exercise 
of  ordinary  care  in  the  performance  of  his 
duties.        *  Id. 

325.  Knowledge  on   the  part  of  a  brake- 


man  of  a  jigger  stand  near  a  switch  which 
he  is  required  to  use  is  not  shown  by  the 
fact  that  he  had  been  over  the  road  ten  or 
twelve  times  within  two  months  of  the  ac- 
cident, when  the  stand  is  not  so  conspic- 
uous as  necessarily  to  attract  his  attention, 
and  men  who  worked  with  him  during  the 
time  testified  that  they  had  not  noticed  it. 

Id. 

326.  A  brakeman  must  be  presumed  to 
know  the  distance  from  the  rails  of  wing 
fences  at  cattle  guards,  so  as  to  charge 
him  with  the  risk  of  hanging  low  on  a  lad- 
der at  the  side  of  a  car  in  order  to  look 
under  it.  McKee  v.  Chicago,  R.  I.  &  P.  R. 
Co.  83  Iowa,  616,  50  N.  W.  209,         13:  817 

327.  A  statute  requiring  railway  compan- 
ies to  block  guard  rails  and  frogs  on  penalty 
of  a  fine  changes  the  rule  of  liability  and 
relieves  an  employee  who  continues  to  work 
with  knowledge  of  the  violation  of  the  stat- 
ute by  his  employer  from  the  effect  of  the 
assumption  of  risk  which  would  otherwise 
be  implied  against  him.  Narramore  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  37  C.  C.  A. 
499,  96  Fed.  298,  48:  68 

328.  A  civil  engineer  whose  duties  are  to 
look  after  the  building  and  maintenance  of 
railroad  bridges  and  trestles  assumes  the 
risk  of  injury  from  the  failure  of  the  com- 
pany to  provide  a  watchman  at  a  bridge 
which  gives  way  under  the  train  upon 
which  he  is  traveling  in  discharge  of  his 
duties,  as  he  must  be  presumed  to  know 
that  no  watch  is  kept  upon  such  bridge. 
Texas  &  P.  R.  Co.  v.  Smith,  30  U.  S.  App. 
176,  67  Fed.  524,  14  C.  C.  A.  509,  ^   31:  321 

329.  A  brakeman  assumes  the  risk  on  ac- 
count of  a  highway  bridge  over  the  track, 
which  is  so  low  that  he  cannot  pass  under 
it  while  standing  erect  on  top  of  a  car, 
where  he  knows  the  facts  as  to  the  bridge 
and  continues  in  the  employment.  William- 
son V.  Newport  News  &  M.  V.  Co.  34  W.  Va. 
657.  12  S.  E.  824,  12:  297 
Failure  to  complain. 

See  also  supra,  272. 

For  Editorial  Notes,  see  infra,  V.  §§  24,  33. 

330.  A  servant,  by  entering  or  continuing 
in  the  employment  of  a  master  without 
complaint,  assumes  the  risks  and  dangers 
of  the  employment  which  he  knows  and 
appreciates,  and  those  which  an  ordinarily 
prudent  and  careful  person  of  his  capacity 
and  intelligence  would  know  and  appre- 
ciate in  his  situation.  St.  Louis  Cordage 
Co.  V.  Miller.  61  C.  C.  A.  477,  126  Fed.  495, 

63:  551 

331.  A  servant,  by  continuing  in  the  em- 
ployment without  complaint,  assumes  the 
risks  of  the  defects  and  dangers  which  arise 
during  the  service,  to  the  same  extent  that 
he  assumes  those  which  exist  when  he  en- 
ters  the   employment.  Id. 

3.32.  Where  an  employee  when  he  enters 
upon  his  employment,  knows  or  afterwards 
discovers  that  the  machinery  or  appliances 
he  is  called  upon  to  use  are  defective  or 
dangerous,  and  he  continues  his  employ- 
ment without  objection  or  complaint,  he  as- 
sumes  the   risk  of   the   danger   then   known 
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or  discovered,  and  waives  any  claim  for 
damages  against  his  employer  in  case  it 
shall  result  in  injury  to  him.  Sweet  v. 
Ohio  Coal  Co.  78  Wis.  127,  47  N.  W.  182, 

9:  861 

333.  If  a  servant  whose  employment  re- 
quires him  to  go  upon  a  pier  which  has  be- 
come unsafe  because  of  the  decayed  condi- 
tion of  the  planking  continues  in  the  serv- 
ice with  full  knowledge  of  the  risk,  with- 
out complaining  of  the  defect  on  his  own 
account,  or  threatening  to  leave  because 
thereof,  and  without  in  any  way  relying 
on  the  master's  promises  to  have  the  same 
remedied,  he  cannot  recover  damages  for 
injuries  received  by  reason  of  such  defects, 
although  he  complained  of  them  on  the 
ground  that  "someone  was  liable  to  get 
hurt,"  and  received  the  master's  assurance 
that  they  should  be  remedied.  Lewis  v. 
New  York  &  N.  E.  R.  Co.  153  Mass.  73,  26 
N.  E.  431,  10:  513 

334.  An  experienced  miner  knowing  the 
danger  of  working  in  a  room  insufficiently 
propped,  who  continues  to  work  therein 
without  complaint  after  knowing  the  incom- 
petency of  a  person  employed  to  prop  it,  as- 
sumes the  risk.  Consolidated  Coal  &  M.  Co. 
V.  Floyd,  &1  Ohio  St.  542,  38  N.  E.  610, 

25:  848 

335.  A  teamster  of  experience  cannot 
complain  that  he  was  unaware  of  the  danger 
attendant  on  using  a  wagon  without  a  seat, 
to  avoid  the  conclusion  that  he  assumed  the 
risk  by  voluntarily  doing  so  without  pro- 
test. Limberg  v.  Glenwood  Lumber  Co.  127 
Cal.  598,  60  Pac.  176,  49:  33 

336.  One  taking  service  without  objection 
or  protest  with  a  railroad  whose  rules,  to 
his  knowledge,  require  employees  on  trains 
(lur  on  the  road  to  look  out  for  other 
trains  moving  in  the  same  direction,  as- 
sumes the  risk  incident  to  the  operation  of 
trains  under  such  rules.  Little  Rock  &  M. 
R.  Co.  V.  Barry,  28  C.  C.  A.  644,  56  U.  S. 
App.  57.  84  Fed.  944,  43:  34'j 

337.  Undertaking  to  work  as  brakeman, 
or  continuing  at  work  without  complaint, 
with  knowlelge  that  the  railroad  company 
liabitually  exceeds  the  speed  fixed  by  ordi- 
nance in  running  trains  through  a  munic- 
ipality, is  an  assumption  of  the  risk  of  such 
excess  of  speed  so  far  as  the  protection  of 
tlie  oidinance  is  concerned.  ^lartin  v.  Chi- 
cairn.  H.  r.  &  P.  R.  Co.  118  Iowa.  148.  91  N. 
\\'.  l(i:U.  59:  698 
Master's  promises  and  assurances. 
I'videnip  as  to.  sec  Evidence.  1942. 
Pleading  as  to.  >.■<•  Pleading.  188. 

See  also  infra.  3.53. 

For  Kditorial  Notes,  see  infra.  V.  §§  27.  29. 
'.''.]H.  A  servant  may  rely  on  the  promise 
(if  his  master  to  repair  defoc-ts  in  tlie  jilace 
wluTi'  tlio  labor  is  to  lie  jicrfonnod.  only 
so  liiiiL;-  as  is  i-i'a-oiialily  nri-cssary  to  make 
ilii'  i-r;)aii-:  aii'l  if  he  coiitiniies  in  his  em- 
]iln\-mrti1  aftiT  thi'  laji-o  r.f  .-ucli  tiiu"  ho 
will  lit-  roii-i'liTiMl  to  liavc  waivi'd  tlic  de- 
;r-;  -  ai'd  lo  ha\"c  a~~nini'd  tin'  additional 
i-i-k.  I!!iin.i-  Sircl  lu.  \.  Mann.  17n  111. 
■_'no.  -IS   N.    !■:.  417,  40:  7S1 


339.  An  employee  who,  in  reliance  on  his 
master's  promise  to  repair  a  defective  ap- 
pliance, continues  his  work,  and  is  injured 
by  such  defective  appliance  before  the  re- 
pairs are  made,  is  ordinarily  entitled  to  re- 
cover, but  if  the  employer,  before  the  ac- 
cident, directly  or  indirectly  revokes  his 
promise  to  repair,  the  employee  is  not  war- 
ranted in  further  continuing  his  service  in 
reliance  on  such  promise.  Neeley  v.  South- 
western Cotton  Seed  Oil  Co.  13  Okla.  356, 
75  Pac.  537,  64:  145 

340.  That  repairs  promised  by  an  employ- 
er to  be  made  upon  a  defective  machine 
when  the  mill  was  shut  down  for  repairs 
"the  fore  part  of  the  following  week"  had 
not  been  made  by  Wednesday  does  not  de- 
prive an  employee,  who  complained  of  the 
defective  condition  of  the  machine,  of  the 
benefit  of  the  rule  that  an  employee  who 
continues  work  in  reliance  on  the  master's 
promise  to  repair  does  not  assume  the  risk 
of  defects  during  the  reasonable  time  al- 
lowed for  making  the  repairs.  Rice  v.  Eu- 
reka Paper  Co.  174  N.  Y.  385,  66  N.  E.  979, 

62:  611 

341.  A  domestic  servant  is  not  deprived 
of  a  right  of  action  against  her  employer 
for  sickness  caused  by  the  leaky  condition 
of  the  roof  of  the  room  furnished  as  her 
sleeping  apartment  by  the  fact  that  she 
continued  to  occupy  it  after  learning  of  its 
unfit  condition,  if  she  did  so  under  his 
promise  to  repair.  Collins  v.  Harrison,  25 
R.  I.  489,  56  Atl.  678,  64:  156 

342.  A  locomotive  fireman  who,  after  com- 
plaining of  the  absence  of  a  shield  on  the 
glass  indicating  the  oil  supply  for  the 
cylinder,  the  presence  of  whicn  is  necessary 
for  his  safety,  and  receiving  the  engineer's 
promise  to  fix  it,  leaves  the  terminal  sta- 
tion where  the  shield  can  be  procured  and 
proceeds  on  a  trip,  knowing  that  the  prom- 
ise has  not  been  and  cannot  be  fulfilled 
until  the  return,  assumes  the  risk  of  injury 
from  its  absence.  Albrecht  v.  Chicago  &  N. 
W.  R.  Co.  108  Wis.  530,  84  N.  W.  882, 

53:  653 

5.  Engaging  Outside  of  Duties;  Volunteers. 

See  also  supra,  273;  infra,  351. 
For  Editorial  Notes,  see  infra,  V.  §§  18,  26, 
30. 

343.  An  employee  who  is  injured  while 
attempting  to  make  repairs  to  machinery 
which  it  is  no  part  of  his  duty  to  make, 
acting  of  his  own  free  will,  upon  the  sug- 
gestion of  a  fellow  workman,  and  after 
asking  and  obtaining  the  consent  of  his 
own  immediate  superior. — is  a  mere  vol- 
unteer, and  cannot  recover  for  injuries  oc- 
casioned by  an  accident  caused  by  the  de- 
fect wliich  he  was  trving  to  remedv.  Mellor 
V.  :vrerehants  Mfg.  Co.  150  Mass."  362,  23 
N.  E.  100,  5:  792 

.344.  A  master  is  not  liable  to  his  serv- 
ant for  injuries  received  by  the  latter  in 
attempting  to  remove  a  towel  from  a  shaft 
with  whiili  his  service  was  in  no  way  con- 
nected,  where  he  had   hung  it   for  his  own 
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convenience  to  get  it  out  of  his  way  while 
engaged  in  the  performance  of  his  duties, 
where  the  shaft  was  not  designed  for,  and 
the  master  could  not  have  contepiplated, 
such  use,  although  the  construction  of  the 
shaft  was  defective.  Kauffman  v.  Maier, 
94  Cal.   269,  29  Pac.  481,  18:  124 

345.  A  direction  by  a  foreman  to  an  em- 
ployee assisting  in  shifting  cars  to  be  load- 
ed at  a  mill,  to  push  a  car  put  in  motion 
by  the  impact  of  another  before  it  has  lost 
its  momentum,  is  not  such  a  change  in  his 
work,  although  he  has  never  done  that  par- 
ticular act  before,  as  to  authorize  him  to 
proceed  at  the  master's  risk.  Dill  v.  Mar- 
mon,  164  Ind.  507,  73  N.  E.  67,  69:  163 

346.  A  brakeman  who  goes  upon  a  ca- 
boose attached  to  a  moving  train  in  search 
,of  his  working  clothes,  which  he  had  left 
according  to  custom  in  the  caboose  wh-en 
he  finished  his  last  previous  trip,  and  who 
jumps  from  the  caboose  when  through  with 
his  search,  is  not  acting  within  the  scope 
of  his  employment  or  of  the  license  which 
cu.stom  may  have  given  him  to  return  to 
the  caboose  for  his  clothes.  Olson  v.  Minne- 
apolis &  St.  L.  R.  Co.  76  Minn.  149,  78  N. 
W.  975,  48:  796 

347.  The  conductor  of  a  freight  train 
who  takes  the  engine  and  goes  forward  a 
mile  or  two  from  a  station  by  order  of  the 
road  superintendent,  to  see  whether  certain 
culverts  are  safe  or  whether  they  have  been 
injured  by  a  recent  heavy  storm,  is  within 
the  scope  of  his  employment  while  riding 
on  the  engine  between  two  of  such  culverts 
over  a  trestle,  which  breaks  dowTi,  caus- 
ing his  death.  Terre  Haute  &  I.  R.  Co.  v. 
Fowler.  154  Ind.  682,  56  N.  E.  228,  48:  531 

348.  The  measure  of  risk  which  a  fireman 
ought  to  incur  by  remaining  upon  a  locomo- 
tive to  assist  a  sleeping  engineer  to  run  a 
train  is  only  that  which  his  duty  and  ob- 
ligations to  the  company,  under  all  the 
circumstances,  impose  upon  liim.  If  he 
subjects  himself  to  any  greater  risk  and  is 
therebv  injured,  he  cannot  recover.  Car- 
roll v.'  East  Tennessee,  V.  &  G.  R.  Co.  82 
Ga.  452,  10  S.  E.   163,       ,  6:  214 

349.  A  person  Avho  gets  on  a  freight 
train  to  assist  in  switching,  on  request  of 
the  head  hrajceman  during  the  conductor's 
temporarj^  absence,  is  a  mere  volunteer, 
who  assumes  all  the  risks  of  the  situation. 
Church  V.  Chicago,  M.  &  St,  P.  R,  Co.  50 
Minn.   218,    .52   X.   W.  647,  16:  861 

350.  The  ?tlassachusetts  employers'  limited 
liability  act  of  1887,  chap.  270,  *§  1,  even  if 
it  is  construed  to  abolish  the  defense,  to  an 
action  by  an  employee,  that  he  takes  the 
risk  of  known  dangers,  does  not  authorize 
a  recovery  for  injuries  received  by  an  em- 
ployee wliile  acting  as  a  volunteer  outside 
of  his  roLTular  duties,  in  attempting  to  re- 
pair defc!-tive  maeliinerv.  ^Nldlor  v.  Mer- 
chants :MtVr.  Co.  150  Mass.  3G2,  23  N.  E.  IDO, 

5:  7!)2 

6.  Cnniiilianr-e    with    Commands. 

As    to    roiitributory    Negligence,   see   infra. 
383-385. 


Allegations  as  to,  see  Pleading,  601. 
Instruction  as  to,  see  Trial,  816. 
See  also  infra,  362,  466. 
For  Editorial  Notes,  see  infra,  V.  §  19. 

351.  An  employee  who  performs  a  partic- 
ular service  by  order  of  the  foreman,  which 
is  outside  the  scope  of  his  employment,  does 
not  thereby  assume  risks  incident  thereto 
unless  they  are  such  that  an  ordinarily  pru- 
dent man  would  not  encounter  them.  Dalle- 
mand  v.  Saalfeldt,  175  111.  310,  51  N.  E.  645, 

48:  753 

352.  The  rule  that  the  employee  assumes 
all  the  risks  incident  to  the  service  he  enters 
does  not  apply  where  a  superior  agent  rep- 
resenting the  master  orders  the  employee 
to  do  a  designated  act,  in  the  performance 
of  which  the  latter  is  injured  by  the  supe- 
rior's negligence.  Taylor  v.  Evansville  &  T. 
H.  R.  Co.  121  Ind.  124,  22  N.  E.  876,  6:  584 

353.  A  servant  does  not,  by  continuing  his 
wofk  at  the  command  of  the  superintendent 
of  the  mill,  assume  the  risk  of  injury  from 
dangerous  machinery  which  had,  prior  to  the 
previous  day,  been  inclosed,  and  which  upon 
his  complaint  the  superintendent  promised 
to  but  did  not  re-inclose  the  previous  night, 
although  he  promised  in  response  to  the 
servant's  further  complaint  to  fix  it  at  noon, 
so  as  to  prevent  recovery  for  injuries  re- 
ceived by  coming  in  contact  with  the  ma- 
chinery during  the  forenoon.  Roux  v.  Blod- 
gett  &  D.  Lumber  Co.  85  Mich.  519,  48  N. 
W.  1092,  13:  728 

354.  A  servant  employed  in  deepening  a 
canal  assumes  the  risk  of  the  fall  of  stand- 
ing trees,  in  complying  with  the  request  of 
his  foreman  to  assist  in  extinguishing  a 
fire  spreading  through  swamp  and  under- 
brush towards  property  of  the  employer  on 
the  canal  bank,  the  danger  of  which  is  as 
obvious  to  him  as  to  any  other  person  en- 
gaged in  saving  the  propertv,  Maltbie  v, 
Belden,  167  N.  Y,  307,  60  N.  E.  645,  54:  52 
In  ditch  or  trench. 

355.  The  risk  of  injury  from  the  caving 
in  of  the  sides  of  a  ditch  13  feet  deep  and 
18  inches  wide,  while  such  ditches  are  not 
usually  dug  more  than  6  or  8  feet  deep,  is 
not  assumed  by  a  laborer  who  does  not 
know  of  the  danger,  but  goes  in  under 
peremptory  orders  to  dig  it  deeper.  Nor- 
folk &  W.  R.  Co.  V.  Ward,  90  Va.  687.  79 
S.  E.  849,  24:  717 

356.  A  contractor's  employee  does  not  as- 
sume the  risk  of  the  service,  and  is  not 
guilty  of  contributory  negligence,  as  mat- 
ter of  law,  in  obeying  the  contractor's  or- 
der to  go  into  a  narrow  trench  which  has 
been  run  under  the  foundation  of  a  chim- 
ney, and  level  the  bottom  to  receive  mason- 
work  to  support  the  chimney,  where  he  is 
unapquainted  with  the  actual  perils  of  tlie 
situation,  and  no  perils  are  visible.  Finn 
v.   Cas-idv.    1C5   N.   Y.   584.  59  N,   E.  311. 

53:  877 
Railroad  cases, 
.\-    to    ContriljUtorv    Nocjliijonce,    see    infra, 

jn3.  404. 
Sep   also   siijira,  34.'). 

357.  The  risk  of  injury  is  not  taken  hy  a 
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section  hand  waiting  with  the  crew  of  the 
hand  car  at  a  station  without  telegraph 
connection  for  the  passage  of  a  fast  train 
known  to  be  overdue,  in  obeying  the  orders 
of  the  boss  to  the  crew  to  take  the  car  on 
to  the  next  station  and  permit  the  train  to 
pass  it  there,  unless  the  risk  is  such  that 
a  man  of  ordinary  prudence  would  not  as- 
sume it,  which  is  a  question  for  the  jury. 
Long  V.  Illinois  C.  R.  Co.  113  Ky.  806,  68 
S.  W.  1095,  58:  237 

358.  A  railroad  engineer  who  obeys,  al- 
though reluctantly,  an  order  to  take  his 
train  tnrough  a  mountainous  region  on  its 
regular  trip  at  a  time  of  heavy  rains,  when 
land  slides  are  anticipated,  assumes  the 
risk  of  such  slides,  and  cannot  hold  the 
company  responsible  in  case  his  train  is  car- 
ried from  the  track  by  a  slide  which  comes 
upon  it  so  suddenly  that  there  is  no  time 
to  escape,  and  the  danger  of  which  was  not 
observed  by  a  track  inspector,  who  had 
passed  the  spot  just  before  the  train  reached 
there ;  since  it  must  be  regarded  as  pure 
accident.  Kinzel  v.  Atlanta,  K.  &  N.  R.  Co. 
70  C.  C.  A.  73.  137  Fed.  48f).  69:  757 

359.  A  civil  engineer  in  the  employ  of  a 
railroad  company,  who  rides  on  a  train  over 
a  new  track  which  he  is  engaged  in  laying, 
when  ordered  to  do  so,  assumes  only  the 
risks  ordinarilj-  incident  to  travel  over  such 
new  track,  with  due  care  in  the  management 
of  the  train  and  the  condition  of  the  track; 
and  his  assumption  of  such  risks  will  not 
relieve  the  company  of  the  charge  of  negli- 
gence arising  from  an  undue  rate  of  speed 
and  the  failure  to  repair  defects  in  the  track 
made  bv  stones.  !Melov  v.  Chicago  &  N. 
W.   R.   Co.   77   Iowa,   743.   42   N.   W.   563. 

4:  287 
7.  Minor   Employees. 

Instruction  as  to,  see  Trial,  816. 

See  also  infra.  .381-383.  436. 

For  Editorial  Notes,  see  infra,  V.  §§  26.  30. 

360.  A  minor  employed  as  a  servant  as- 
sumes, to  the  same  extent  as  an  adult,  the 
ordinary  dangers  and  risks  of  his  employ- 
ment which  he  actually  knows  and  appre- 
ciates, and  those  that  are  so  apparent  and 
open  that  one  of  his  age.  experience,  and 
capacity  would,  in  the  exercise  of  ordinary 
care,  know  and  apj)rooiate  tliem.  Cudahv 
Packing  Co.  v.  Marcan.  45  C.  C.  A.  515.  106 
Fed.  645,  54:  258 

361.  An  employoo  docs  not,  y)y  entering 
the  service,  assume  a  risk  of  danger  incident 
thereto  which,  by  reason  of  his  youth  and 
inexperience,  he  does  not  know  or  appreci- 
ate, and  to  which  the  employer  exposes  him 
without  warning  him  of  it.  Davis  v.  St. 
Louis.  1.  M.  &  S.  R.  Co.  53  Ark.  117.  13  S. 
W.    801.  7:  283 

362.  A  l)oy  twelve  yeai's  old  cniploypcl  to 
take  lnml)cr  away  fi'oin  a  flooring  macliine 
and  l(]a(l  it  on  a  wagon,  wlio  is  injured  in 
at  teni]iting.  nndrr  orders  of  the  foreman  of 
the  mill.  U>  oil  ilangcrous  niafliinery  wliilo 
in  inntiiiTi.  wliich  wa>  disconnect  rd  frmn  the 
ser\ic-e  for  which  he  was  enijjlnypd.  nia\'  re- 
covc'i'  daniaues    from    his   employer.      Ilinrk- 


ley  V.  Horazdowski,   133  111.  359,  24  N.  E. 
421,  8:  490 

363.  A  minor  who  for  four  weeks  has  been 
working  upon  a  block  14  inches  square  and 
5  inches  in  thickness,  placed  upon  a  wet, 
greasy,  and  slippery  floor  by  himself,  as- 
sumes the  risk  and  danger  of  the  slipping  of 
the  block  upon  the  greasy  floor,  by  means 
of  which  his  hand  is  involuntarily  thrown 
into  the  cylinders  of  a  chopping  machine. 
Cudahy  Packing  Co.  v.  Marcan,  45  C.  C.  A. 
515,  106  Fed.  645,  54:  258 

364.  A  youth  nineteen  years  old,  employed 
only  five  to  seven  weeks  at  work  in  which 
he  occasionally  uses  an  elevator,  is  not,  as 
matter  of  law,  charged  with  knowledge 
that  it  is  unsafe,  where  no  instruction 
upon  the  matter  is  given  him,  and  there  is 
nothing  to  show  that  the  danger  is  ap- 
parent. Dallemand  v.  Saalfeidt,  175  III.  310, 
51  X.  E.  645,  48:  753 

365.  The  risk  of  the  sufficiency  of  a  stir- 
rup strap  will  be  assumed  by  a  minor  who 
has  had  two  years'  experience  in  riding 
colts,  where,  after  his  complaint  of  its  in- 
sufficiency, his  employer's  foreman  makes  a 
test  of  it  in  his  presence,  and  informs  him 
that  it  is  sufficient,  from  which  he  becomes 
satisfied  that  it  is  so,  and  uses  it  in  his 
employment.  Davis  v.  Forbes,  171  Mass. 
548,  51   N.   E.  20,  47:  170 

366.  Where  a  ten-year-old  boy  employed 
at  a  coal  mine  is  directed  to  couple  coal 
cars  and  is  injured  in  the  attempt,  he  may 
recover  from  the  master  for  such  injuries. 
The  nature  of  his  labor  is  necessarily  to  be 
implied  from  his  age,  which  precludes  a 
proper  understanding  of  the  hazards  of  such 
dangerous  work  as  that  in  the  perform- 
ance of  which  he  is  injured.  Brazil  Block 
Coal  Co.  v.  Gaflfney,  119  Ind.  455,  21  N.  E. 
1102,  4:  850 

8.  Fellow  Servant's  Negligence. 

As  to  Compliance  with  Commands  of  Su- 
perior Servant,  see  supra,  II.  b,  6. 

See  also  supra,  273,  287,  314,  334,  352;  infra, 
557. 

For  Eklitorial  Notes,  see  infra,  V.  §§  34, 
341/2. 

367.  A  servant  assumes  the  risk  of  in- 
jury from  the  negligence  of  fellow  servants 
who  have  been  selected  with  due  care  on 
the  part  of  the  master.  Southern  Indiana 
R.  Co.  V.  Harrell,  161  Ind.  689,  68  N.  E.  262, 

63:  460 

368.  The  test  of  a  master's  liability  for 
injury  to  one  servant  caused  by  the  negli- 
gence of  another  is  whether  or  not  the  in- 
jury is  within  the  risk  ordinarily  incident 
to  the  service  undertaken.     St.  Louis,  A.  & 

r.    R.    Co.    V.    Triplett,    54    Ark.    289.    15    S. 
W.  831.   16  S.  \V.  266.  11:  773 

369.  After  a  master  has  exercised  due  care 
in  the  selection  of  servants,  the  danger  aris- 
ing from  the  negligence  of  a  fellow  servant 
is  one  wliich  is  voluntarily  assumed  by  a. 
]icisiin  going  into  the  service  of  the  master; 
it  lieing  a  risk  for  which  satisfactory  com- 
])i'n>ation    is    presumed    to    have    been    ren- 
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dered  by  the  larger  wages  he  can  earn  in 
such  service  than  in  other  employments. 
Louisville  &  N.  R.  Co.  v.  Dillard  (Tenn.) 
86   S.   W.   313,  69:  746 

370.  A  servant  engaged  in  assisting  in 
shifting  cars  to  be  loaded  at  a  mill  as- 
sumes the  risk  of  the  foreman  giving  a  neg- 
ligent command  relative  to  the  handling  of 
the  cars.  Dill  v.  Marmon,  164  Ind.  507,  73 
N.  E.  67,  69:  163 

371.  A  servant  who  is  injured  by  being 
caught  by  a  bolt  which  remains  in  a  tim- 
ber, in  the  work  of  tearing  away  a  portion 
of  a  bridge,  assumes  the  danger  of  the 
negligence  of  his  fellow  servants,  as  well  as 
the  apparent  and  probable  risks  of  the 
service  in  which  he  is  engaged.  O'Neil  v. 
(ireat  Northern  R.  Co.  80  Minn.  27,  82  N.  W. 
1086,  51:532 

372.  An  employee  in  a  mine  does  not  as- 
sume the  risk  of  negligence  of  the  superin- 
tendent in  the  operation  of  the  cage  which 
is  provided  to  lift  him  from  the  mine. 
Beresford  v.  American  Coal  Co.  124  Iowa,  34, 
98  N.  W.  902,  70:  256 

373.  Negligence,  or  error  of  judgment,  of 
a  competent  foreman  having  authority  to 
hire  and  discharge  the  men,  in  refusing  to 
permit  the  selection,  from  a  store  of  rope, 
of  a  piece  sufficient  for  the  use  intended, 
and  insisting  upon  the  use  of  a  piece  which 
proves  to  be  insufficient,  will  not  render  the 
master  liable  for  a  resulting  injury  to  a 
workman,  since  the  risk  of  injury  from  such 
fault  is  assumed  by  the  men  as  incidental 
to  the  execution  of  the  work  in  its  details. 
Vogel  V.  American  Bridge  Co.  180  N.  Y.  373, 
73  N.  E.  1,  70:  725 

c.  Contributory  Negligence  of  Servant. 

1.  In  General. 

Disobedience  of  Rules,  see  infra,  II.  d. 
Self-Executing   Constitutional   Provision    as 

to,  see  Constitutional  Law,  76. 
Servant  of  Third  Person  Injured  by  Electric 

Wire,  see  Electricity,  82-84. 
Burden   of  Proof  as   to,   see   Evidence,   310, 

580. 
Opinion  Evidence  as  to.  see  Evidence,  1395. 
Evidence    as    to    Servant's    Reputation    for 

Carefulness,    see    Evidence,    1760. 
Master's  Continuing  Negligence   Preventing 

Defense   of,   see   Negligence,  292. 
As  Proximate  Cause  of  Servant's  Death,  see 

Proximate  Cause,  112. 
Question  for  Jury  as  to,  see  Trial,  417-421. 
See    also    supra,    258,   2.59,    356. 
For  Editorial  Notes,  see  infra,  V.  §§  21.  22, 

28,  31-34. 

374.  An  employee  is  bound  to  use  ordi- 
nary care  to  avoid  dangers  that  arise, 
whether  usually  incident  to  the  service  or 
not.  Schroeder  v.  Chicago  &  A.  R.  Co.  108 
Mo.  322.  18  S.  W.  1094,  18:  827 

375.  A  servant  is  held  to  the  same  de- 
gree of  care  in  the  performance  of  what- 
ever is  intrusted  to  him  by  the  master  to 
do  that    the  law   \vo\ild  liold  the  master  to 


were  he  acting  for  himself.  Cameron  v. 
Kenyon-Connell  Commercial  Co.  22  Mont. 
312,  56  Pac.  358,  44:  508 

.376.  A  servant  is  not  to  be  held  guilty  of 
negligence  in  returning  to  protect  his  mas- 
ter's property  after  he  has  reached  a  place 
of  safety,  because  some  imforeseen  cause 
intervenes  which,  concurring  with  the  mas- 
ter's negligence,  produces  an  injury  which 
reasonable  and  prudent  foresight  could  not 
have  anticipated.  Pullman's  Palace  Car  Co. 
V.  Laack,  143  111.  242,  32  N.  E.  285,      18:  215 

377.  A  mere  volunteer,  although  he  has 
placed  himself  in  a  position  of  danger 
through  his  own  negligence,  can  recover  of 
the  master  for  injuries  received  by  reason 
of  the  failure  of  servants  to  exerci.se  reason- 
able care  to  prevent  injury  to  him  after 
discovering  the  danger.  Evarts  v.  St.  Paul, 
M.  &  M.  R.  Co.  56  Minn.  141,  57  N.  W.  459, 

22:  663 

378.  No  recovery  can  be  had  for  the  death 
of  the  driver  of  a  fire  engine  by  collision 
with  the  apparatus  supporting  and  oper- 
ating a  safety  gate  at  a  railroad  crossing, 
if  the  injury  could  not  have  happened  had 
he  exercised  the  slightest  care  in  the 
management  of  the  team.  Seibert  v.  Mis- 
souri P.  R.  Co.  188  Mo.  657,  87  S.  W.  995, 

70:  72 

379.  One  cannot  be  declared  negligent,  as 
matter  of  law,  who,  engaged  to  cut  a  tree 
into  grate  wood  and  pile  it  in  a  dark  cellar, 
where  he  has  been  but  once  before,  at  a 
place  designated  by  the  employer's  repre- 
sentative, attempts  to  carry  out  the  instruc- 
tions at  a  time  when  he  is  able  to  dis- 
tinguish objects  in  the  cellar  only  indis- 
tinctly, and  falls  into  an  unprotected  hole 
placed,  for  drainage  purposes,  in  the  cellar 
bottom.  Eastland  v.  Clarke,  165  N.  Y.  420, 
59  N.  E.  202,  70:  751 

380.  A  servant  at  work  near  a  fire  where 
dynamite  is  being  thawed  may  not  be  guilty 
of  improper  conduct  in  leaving  his  work 
and  going  to  the  fire  without  being  either 
requested  or  ordered  to  do  so,  if  the  fire 
is  built  partly  to  furnish  warmth  to  work- 
men, who  frequently  go  to  it  for  warmth 
without  objection  on  the  part  of  the  fore- 
man. Bertha  Zinc  Co.  v.  Martin,  93  Va. 
791,  22  S.  E.  869,  70:  999 
Of  infant. 

See  also  infra,  383. 

381.  A  child  whose  employment  in  a  fac- 
tory is  forbidden  by  statute  because  of  his 
immature  age  is  not,  as  matter  of  law, 
chargeable  with  contributory  negligence,  or 
with  having  assumed  the  risk  of  employ- 
ment, in  case  he  is  injured  while  so  em- 
ployed. Marino  v.  Lehmaier,  173  N.  Y.  530, 
66  N.   E.   .572,  61 :  811 

382.  A  child  who  has  not  been  properly 
instructed  as  to  dangers  of  the  employment, 
and  who,  while  in  the  discharge  of  his  duty 
as  he  understands  it.  suffers  an  injury  in 
consequence  of  his  employer's  negligence, 
mav  maintain  an  action  against  the  employ- 
er therefor,  notwithstanding  that,  by  reason 
of  his  youth  and  inexperience  and  the  fail- 
ure   of    the    employer    to    properly    instruct 
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him,  he  did  some  act  in  the  performance  of 
his  duty,  according  to  the  judgment  and 
knowledge  he  possessed,  which  contributed 
to  the  injury,  but  which  he  did  not  know, 
and  was  not  advised,  would  be  likely  to  in- 
jure him.  Cleveland  Rolling  Mill  Co.  v.  Cor- 
rigan,  46  Ohio  St.  283,  20  N.  E.  466,  3:  385 
Obeying  command. 

Assumption  of  Risk,  see  supra,  II.  b,  6. 
Question  for  Jury  as  to,  see  Trial,  419. 
See  also  infra,  403,  404,  466. 
For  Editorial  Notes,  see  infra,  V.  §§  19,  31. 

383.  A  boy  fourteen  or  fifteen  years  of 
age  who  is  not  shown  to  have  any  informa- 
tion with  reference  to  the  dangerous  nature 
of  the  act  is  not  guilty  of  contributory 
negligence  in  obeying  the  orders  of  his  boss 
to  run  and  throw  away  an  ignited  stick  of 
giant  powder.  Orman  v.  Mannix,  17  Colo. 
564,  30  Pac.  1037,  17:  602 

384.  Obedience  to  an  order  involving  per- 
sonal danger  cannot  be  declared  negligent 
in  law,  unless  the  danger  was  so  glaring 
that  no  prudent  person  in  like  situation 
would  have  obeyed.  Schroeder  v.  Chicago 
&  A.  R.  Co.  108  Mo.  322,  18  S.  W.  1094, 

18:  827 

385.  Obedience  to  orders  will  not  be 
deemed  contributory  negligence,  unless  the 
danger  was  so  glaring  that  no  prudent  man 
would  enter  into  it  even  when,  like  the 
servant,  he  was  not  entirely  free  to  choose. 
Norfolk  &  W.  R.  Co.  v.  Ward,  90  Va.  687,  79 
S.  E.  849,  24:  717 
Reliance  on  master's  assurance. 

For  Editorial  Notes,  see  infra,  V.  §§  29,  31. 

386.  The  mere  fact  that,  in  an  employee's 
judgment,  an  act  required  by  the  employer 
is  unsafe,  does  not,  as  matter  of  law,  ren- 
der him  guilty  of  negligence  in  performing 
it,  if  the  employer  assures  him  that  there 
is  no  danger.  McKee  v.  Tourtellotte,  167 
Mass.  69.  44  N.  E.  1071.  48:  542 

387.  That  an  employee  is  told  by  a  third 
person  that  the  work  is  not  safe  will  not 
prevent  his  recovery  for  an  injury,  if  he  be- 
lieves his  employer's  assurance  that  it  is 
safe.  Id. 
In  tunnel. 

."588.  A  wDikiniiii  in  a  tunnel  who  has  had 
nn  knowledge  of  or  experience  in  running 
tuiiii(>ls  is  not  chargeable,  as  matter  of 
law.  with  contributory  negligence  in  work- 
ing tliorcin  without  liaving  the  tunnel  tim- 
lu'ved  tn  )ir<'V(.>nt  the  fall  of  overhanging 
)-nck.  when  his  follow  workmen,  who  are 
('xpci'ioncod  in  the  liusiness.  give  him  no  in- 
liiiiatinn  that  the  tuiiiiol  is  dangerous,  and 
the  superintendent  of  the  work,  who  visits 
t  h(^  ])Iace  daily,  gives  no  warning,  and  takes 
iH)  stops  for  the  safotv  of  the  workmen. 
Ilanlcv  v.  California  llrid-e  &  C.  Co.  127 
Cal.  :>:]2.  r,<.)  Vac.  r)77,  47:  597 

In  mine. 
l'"(i]lii\\iim   State    DiM-i-inii    a-   to   Dofonse  of. 

'•CO  ( 'diirt  s.  ."i.'iT. 
Soo  al-i)   -iipra .117. 

.■)S!i.  A  ciistdin  v,liii-1i  im|i(i-os  on  anotlior 
('iii|ilii\  I','  tile  w.iiix  Ml'  |M.~iiii'_;  and  propping 
I  he  I'lUif  nf  a  rna  I  iiiiiic  raiiinit  o\<>n(M'ato  a 
minor    from    flii"    iliity    impn-i'il    n;\    liini    by 


statute  to  do  this,  in  order  to  shift  the  risk 
undertaken  by  himself  over  on  his  em- 
ployer. Consolidated  Coal  &  M.  Co.  v. 
Floyd,  51  Ohio  St.  542,  38  N.  E.  610,    25:  848 

390.  A  coal  miner  who  continues  working 
within  a  few  feet  of  a  bad  rock  which  he 
had  tested  and  knew  ought  to  be  propped, 
without  propping  it,  or  taking  any  steps  to 
prop  it,  or  giving  any  notice  concerning  it, 
is  guilty  of  contributory  negligence  which 
will  bar  his  right  to  recover  for  injuries  by 
the  falling  of  the  rock,  whether  the  action 
is  brought  at  common  law  or  under  the 
Colorado  statute  which  makes  it  the  duty 
of  the  mining  boss  to  see  that  there  is  suf- 
ficient timber  in  the  mine  for  props,  and  the 
duty  of  any  miner  to  securely  prop  the  roof 
of  any  working  place  under  his  control. 
Victor  Coal  Co.  v.  Muir,  20  Colo.  320,  38  Pac. 
378,  26:  435 

2.  Railroad  Cases. 

Disot)edience  of  Rules,  see  infra,  426^31. 
Riding  in  Wrong  Car,  see  Carriers,  324. 
Judicial  Notice  as  to,  see  Evidence,  89. 
Proof  of  Freedom  from,  see  Evidence,  2269, 

2270. 
Evidence  of  Custom  to  Rebut,  see  Evidence, 

1736-1738,  1742. 
Violation  of  Sunday  Law  as  a  Defense,  see 

Sunday,    32. 
Question  for  Jury  as  to,  see  Trial,  422-430. 
Instruction  as  to,  see  Trial,  819. 
For  Editorial  Notes,  see  infra,  V.  §  31. 

391.  An  employee  cannot  recover  from  a 
railroad  company  if  he  is  negligent,  and  his 
negligence  appreciably  contributes  to  his  in- 
jury. Little  v.  Southern  R.  Co.  120  Ga.  347, 
47  S.  E.  953,  66:  509 

392.  An  employee's  contributory  negli- 
gence is  a  defense  to  an  action  founded  on 
a  violation  of  the  statutory  duty  of  a  rail- 
road company  to  block  guard  rails  and 
frogs.  Narramore  v.  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  37  C.  C.  A.  499,  96  Fed.  298, 

48:  68 

393.  The  defense  of  contributory  negli- 
gence is  not  destroyed  by  a  statute  making 
railroad  companies  liable  to  employees  for 
injuries  caused  by  defects  in  machinery, 
ways,  or  appliances,  and  forbidding  the 
waiving  of  this  liability  by  contract.  Colev 
V.  North  Carolina  R.  Co.  128  N.  C.  534,  39 
S.  E.  43,  129  N.  C.  407,  40  S.  E.  195, 

57:817 

394.  A  railroad  company  is  liable  for  in- 
juries to  a  car  repairer  by  propelling  cars 
against  the  one  under  which  he  was  work- 
ing, notwithstanding  his  neglect  in  failing 
to  place  his  signal  flag  in  the  best  position, 
if  thos«  in  charge  of  the  train,  by  the  exer- 
cise of  ordinary  care,  might  have  discovered 
the  fla'j,  where  it  was  placed  in  time  to  have 
avoided  the  injurv.  Kentuckv  &  I.  Bi'idge 
.<;  R.  Co.  V.  Snvdor,  119  Kv."  18,  82  S.  W. 
9sn.  ■  68:  183 

:!!).■).  A  railroad  employee  is  not  bound  to 
iop!)rt  to  the  company  facts  which  it  al- 
ready knows.  PeiiTisvlvania  Co.  v.  McCaff- 
rey, 130  Tnd.  430,  38  N.  E.  67,  29:  104 
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396.  Where  the  fireman  on  an  engine 
knew  for  some  time  before  a  collision  hap- 
pened that  the  engineer  was  falling  asleep, 
the  question  of  his  negligence  in  remaining 
upon  the  engine  as  he  did  cannot  be  re- 
stricted in  point  of  time  to  the  moment  of 
collision,  or  immediately  previous  thereto. 
Carroll  v.  East  Tennessee,  V.  &  G.  R.  Co.  82 
Ga.  452,  10  S.  E.  163,  6:  214 

397.  Employees  of  a  railroad  company  en- 
gaged in  the  grading  of  a  new  track  along- 
side the  main  track,  in  such  close  proximity 
as  to  be  liable  to  be  struck  by  passing 
trains,  are  not  bound  to  keep  a  constant 
lookout  for  approaching  trains,  where  it  is 
the  uniform  practice  of  those  operating  the 
trains  to  give  warning  of  their  approach. 
Erickson  v.  St.  Paul  &  D.  R.  Co.  41  Minn. 
500,  43  N.  W.   3.32,  5:  786 

398.  Where  the  view  of  the  railroad  track 
was  unobstructed,  a  section  foreman  who,  in 
attempting  to  cross  the  main  track  diagon- 
ally while  the  rear  section  of  a  train  which 
was  making  a  flying  switch  was  in  full  view, 
and  not  more  than  25  or  30  feet  from  him, 
coming  behind  him,  was  struck  and  killed, 
was  guilty  of  negligence  which  will  prevent 
anv  recovery  on  account  of  his  death.  Elliot 
V.  Chicago.  'M.  &  St.  P.  R.  Co.  5  Dak.  523, 
41  N.  W.  758.  763,  3:  363 

399.  A  trackman  is  guilty  of  contributory 
negligence  if,  knowing  that  a  train  is  being 
made  up  in  the  yard  where  he  is  at  work, 
and  that  at  such  times  it  is  customary  to 
shunt  or  kick  cars  about  the  yard  without 
an  attendant,  he  pursues  his  work  upon  a 
track,  with  his  back  turned  to  the  moving 
cars.  Schaible  v.  Lake  Shore  &  M.  S.  R.  Co. 
97  Mich.  318.  56  X.  W.  565,  21:  660 

400.  A  railroad  engineer  is  not  negligent 
in  remaining  on  his  engine  after  the  front 
pair  of  small  wheels  under  the  engine  is  de- 
railed and  he  has  reversed  his  engine  and 
put  on  air  brakes,  even  if  this  is  not  the 
safest  and  most  prudent  course.  Dickson 
V.  Omaha  &  St.  L.  R.  Co.  124  Mo.  140,  27  S. 
W.  476,  25 :  320 

401.  One  employed   on   the  platform  of  a 
car  carrying  a  pile  driver,  whose  duty  is  to 
remove  the  props  from  the  uprights  or  leads 
when    it   becomes   necessary   to   lower  them  i 
to  move  the  car.  and  who  cannot  see  wheth-  ' 
er   the   rope    is    properly    attached    to    their  i 
lower  ends  to  cmitrol  their  descent,  is  justi-  j 
fied  in  assuming  that  such  is  the  fact  when  ' 
he  receives   the   order  to  remove   the  jirops. 
and   in   acting  u]ion    that    assumption.     Illi- 
nois. S.  R.  Co.   V.   Marshall.  210  Jll.  562.  71 
X.  E.  507.  66:  297 
Acts  in  emergencies. 

See  also  infra.  4()t!.  42.S.  ' 

402.  A  brakeniaii  actiiiir  in  an  emergency 
which  gives  no  time  tor  rotloction  may  be  '. 
found  by  the  jury  not  cliarueahlo  with  con- 
tributory negliueiicc  in  attfiuiit iiiir  to  mdiuit 
and  stop  a  car  j:'<»iii,ir  at  dana'tTiuis  speed, 
when  ordered  to  rli)  so  l)y  tlie  cninluctdr.  al- 
though the  ground  at  tliat  i)lai'e  was  un- 
even and  lie  was  unahle  [n  -re  well  liei-ause 
his  lantern    had  irono  nut.     Fox   v.  Cliicago, 

L.R.A.  Dig.— 130, 


St.  P.  &  K.  C.  R.  Co.  86  Iowa,  368,  53  N. 
^y-25^,  17:289 

Ofceying  command. 

Question  for  .Jury  as  to,  see  Trial,  408. 
See  also  supra,  383-385;  infra,  428,  595. 

403.  An  employee  cannot  recover  dam- 
ages from  a  railroad  company  for  an  in- 
jury pro.ximately  caused  by  his  violation 
of  a  penal  statute  or  municipal  ordinance, 
even  though  the  employer  may  have  direct- 
ed the  employee  to  violate  the  law,  or  may 
have  sanbtioned  the  continuance  of  a  cus- 
tom amounting  to  a  contravention  of  the 
law.  Little  v.  Southern  R.  Co.  120  Ga.  347, 
47  S.  E.  953,  66:  509 

404.  A  railroad  engineer  is  not  guilty  of 
negligence  amounting  to  want  of  ordinary 
care  by  following  the  directions  of  the  con- 
ductor placed  in  charge  of  his  train. 
Sprague  v.  New  York  &  X.  E.  R.  Co.  68 
Conn.  345.  .36  Atl.  791.  37:638 
As  to  defective  cars  generally. 

Question  for  .Turv  as  to.  see  Trial,  424,  426- 
428. 

405.  A  servant  is  not  justified  in  assum- 
ing that  a  car  furnished  his  employer  by  a 
railroad  company  is  in  good  repair  and  sup- 
plied with  proper  brakes,  if  he  knows  that 
other  cars  so  furnished  have  many  of  them 
been  defective.  Roddy  v.  Misouri  P.  R.  Co. 
104  Mo.  2.34,  15  S.  W."  1112,  12:  746 

406.  Although  a  brake  was  manifestly  de- 
fective and  unsafe,  and  this  fact  could  be  at 
once  seen  upon  looking  at  it  from  above  or 
attempting  to  handle  it,  it  cannot  be  said, 
as  a  matter  of  law,  that  a  brakeman  was 
guilty  of  negligence  in  attempting  to  use 
it,  whereby  he  was  killed,  when  he  had  no 
knowledge  of  the  defect,  and  was  obliged, 
while  engaged  in  uncoupling  cars  and  regu- 
lating their  movement  in  a  very  brief  time, 
to  become  acquainted  with  the  brake  and 
either  use  it,  or  abstain  from  using  it  be- 
cause unsafe.  The  question  is  for  the  jurv. 
Philadelphia  &  R.  R.  Co.  v.  Huber.  128  Pa. 
63,    18   Ati.    3.34.  5:  4.39 

407.  A  switchman  and  brakeman  who 
grasps  a  brake  staff  on  the  front  of  a  flat 
car  as  it  approaches  him.  for  the  purpose  of 
moiuiting  the  car  as  his  duties  require  him 
to  do  and  in  the  manner  that  he  is  expected 
to  mount,  although  the  staff  is  loose  in  its 
socket  and  is  bent,  but  af)pears  to  him  to  be 
straight  as  the  bend  is  directly  away  from 
him.  is  not  as  matter  of  law  guilty  of  con- 
tributorv  negligence.  Prosser  v.  ifontana 
C.  R.  Co.  17  :Nront.  372.  43  Pac.  81.  .30:  814 
Coupling  cars. 

Quest  ion    for  .Jury  as  to.  see  Tiial.  423-425. 

408.  f'ontrihutory  Tieeligence  of  a  brake- 
man  in  couiding  Vais  will  not  preclude  a  re- 
covery for  injury  caused  liv  the  absejice  of 
self-couplers,  which  constituted  continuing 
negligence  of  the  master,  and  existed  subse- 
f|ueiitlv  to  his  negligence.  Greenlee  v. 
Soutlioni   K.  (  o.  122  X.  C.  977.  30  S.  E.  115. 

41  :  3!in 

4(U).   Tt    is  not   I  lie  duty  of  a  l)rakeman  to 

e\aiii)H(^    the    luiniiifr-    of    cars    on    a    dark 

night   before  essaying  to  coiiple  the  cars  in 
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obedience  to  orders.     Mason  v.  Richmond  & 

D.  R.  Co.  Ill  N.  C.  482,  16  S.  E.  698,   18:  845 

410.  A  railway  emploj^ee  injured  in  at- 
tempting to  couple  cars  while  standing  be- 
tween them  on  the  short  side  of  a  curve  is 
guilty  of  contributory  negligence,  where  he 
had  ample  opportunity  to  observe  that  both 
drawheads  were  shorter  than  usual,  and  a 
rule  of  the  company  known  to  him  required 
employees  to  take  time  to  examine  all  draw- 
heads  before  making  couplings.  Bennett  v. 
Northern  P.  R.  Co.  2  N.  D.  112,  49  N.  W. 
408,  13:  465 

411.  A  brakeman  is  not  guilty  of  con- 
tributory negligence,  as  a  matter  of  law, 
because  he  attempted  to  couple  cars  after 
seeing,  when  they  were  almost  together, 
that  one  bumper  was  lower  than  the  other, 
unless  it  appears  that  he  saw  that  it  would 
pass  under  the  other.  Goodrich  v.  New 
York  C.  &  H.  R.  R.  Co.  116  N.  Y.  398,  22  N. 

E.  397,  5:  750 

412.  A  brakeman  on  a  railroad  train  is 
not  chargeable  with  contributory  negligence 
in  going  between  cars  to  uncouple  them,  by 
reason  of  the  absence  of  the  reach  rod  from 
the  brake  beam  on  one  of  them,  which  was 
not  known  to  him,  and  was  not  obvious, 
and  could  not  have  been  discovered  except 
by  stooping  down  and  looking  under  the 
car.  Louisville,  N.  A.  &  C.  R.  Co.'  v.  Buck, 
116  Ind.  566,  19  N.  E.  453,  2:  520 

413.  If  a  yard-foreman  with  twelve  years' 
experience  is  injured  while  attempting  to 
couple  cars  when  a  drawhead  of  the  one 
containing  the  link,  which  is  the  one  at  rest, 
is  depressed  and  twisted  so  that  the  link 
cannot  be  raised  far  enough  to  make  the 
coupling  without  using  extra  force,  he  is 
guilty  of  contributory  negligence  w-hich  will 
prevent  his  recovery  against  the  company 
for  the  injuries  received,  especially  where 
he  has  in  his  possession  a  rule  of  the  com- 
pany forbidding  employees  to  attempt  to 
make  couplings  "unless  the  drawheads  and 
other  coupling  appliances  are  known  to  be 
in  good  order!"  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Rice.  51  Ark.  467,  11  S.  W.  699,  4:  173 
Dangerous  position  on  car. 

Question  for  Jury  as  to,  see  Trial.  425a. 

414.  A  railroad  employee  is  not  negligent, 
as  matter  of  law,  in  taking  an  exposed 
position  on  a  flat  car,  unless  the  risk  of  in- 
jury thereby  is  so  great  that  no  person  of 
ordinary  prudence  would  have  assumed  it. 
Milbourne  v.  Arnold  Electric  Power  Station 
Co.  140  Mich.  .316.  103  X.  W.  821,  70:  600 

415.  For  a  brakeman  to  sit  on  the  cross- 
beam in  front  of  the  engine  with  his  legs 
hanging  over  in  front  of  the  pilot,  while  the 
train  is  running  between  stations  on  the 
main  line  and  it  is  in  no  sense  necessary  for 
him  to  be  there,  is  negligence  which  will 
prevent  a  recovery  for  injnrio?  sustained 
as  the  result  of  a  collision  witli  the  rail  of 
a  liiseeting  road,  which  injury  ho  v>-niil(l  not 
linve  received  if  he  had  been  ol-pwlioro  on 
11)P  train.  Warden  v.  Lrniisvillo  &  X.  Ti.  Co. 
04   Ala.  277.   10  So.  -27(1.  14:  .1.52 

416.  A    railroad    oni]iloyf'o    may    lio    foimd 
trc'o   froTn  npglipoiicp  in  ro'iKiinini:  in  an  ox-  i 
popod  position  on  a  ilat  car  when  ho  niight 


have  secured  a  safe  position  inside  a  house 
built  thereon,  although,  after  placing  him- 
self there,  the  superintendent  told  him  he 
might  better  go  inside,  where,  in  response 
to  his  statement  that  he  had  a  good  seat 
and  was  there  to  watch  the  tools,  the 
superintendent  said,  "All  right  then;"  since 
it  may  be  found  that  he  was  there  in  the 
line  of  duty,  and  not  merely  for  his  own 
gratification.  Milbourne  v.  Arnold  Electric 
Power  Station  Co.  140  Mich.  316,  103  N.  W, 
821,  70:  600 

Low  bridges;  tunnel. 
Allegation  of  Freedom  from  Negligence,  see 

Pleading,  358. 
Question  for  Jury  as  to,  see  Trial,  422a. 

417.  A  railroad  brakeman  receiving  notice 
of  low  highway  bridges  over  the  road  and 
of  their  location  must  use  such  care,  watch- 
fulness, and  caution  to  avoid  them  as  ordi- 
narily prudent  men  would  usually  exercise 
in  reference  to  their  own  safety,  under  like 
circumstances.  Louisville  &  N.  R.  Oo.  v. 
Hall,  87  Ala.  708,  6  So.  277,  4:  710 

418.  A  brakeman,  seeing  that  the  entrance 
to  a  tunnel  is  high  enough  to  permit  safe 
passage  while  standing  on  top  of  a  train, 
has  a  right  to  assume,  in  the  absence  of 
notice  to  the  contrary,  that  the  tunnel  is  of 
such  height  throughout.  Hunter  v.  New 
York,  O.  &  W.  R.  Co.  116  N.  Y.  615,  23  N.  E. 
9,  6:  246 
Fall  of  bridge. 

419.  A  railroad  official  particularly 
charged  with  the  care  and  maintenance  of 
the  bridges  upon  the  line  of  the  railroad  is 
at  fault  for  failure  to  maintain  a  sufficient 
watch  upon  a  bridge,  which  will  prevent  re- 
covery for  his  death  from  the  fall  of  such 
bridge  under  the  train  upon  which  he  is 
traveling  in  the  discharge  of  his  duties. 
Texas  &  P.  R.  Co.  v.  Smith.  67  Fed.  524,  30 
U.  S.  App.  176,  14  C.  C.  A.  509,  31:321 
On  hand  car. 

420.  Trackmen  on  a  hand  car  have  a  right 
to  suppose  that  an  approaching  train  will 
slow  up  in  obedience  to  a  warning  that  has 
been  sent  by  a  flagman,  and  are  not  negli- 
gent in  remaining  at  their  places  upon  the 
hand  car,  with  their  boss,  until  it  appears 
that  the  train  is  not  about  to  heed  the 
signal.  Howard  v.  Delaware  &  H.  Canal 
Co.  40  Fed.  195,  6:  75 

421.  Loosening  his  hold  on  the  propeller 
because  of  a  sense  of  sudden  and  impending 
danger  caused  by  being  overtaken  and 
struck  by  another  car,  in  consequence  of 
which  he  falls  from  the  car  and  is  injured, 
will  not  constitute  contributory  negligence 
on  the  part  of  one  engaged  in  propelling  a 
hand  car.  Clarke  v.  Pennsvlvania  Co.  132 
Ind.  199.  31  X.  E.  808,  17:  811 

422.  A  section  boss,  knowing  the  custom 
of  a  portion  of  a  train's  crew  to  leave  it  at 
a  certain  time  for  food,  is  not  charged  with 
the  duty  of  ascertaining  that  they  have  not 
left  it  before  attempting  to  put  his  car  on  a 
track  which  the  train  has  passed,  for  fear 
tho  train  may  back  on  him  without  warn- 
inir.  Pennsylvania  Co.  v.  McCaffrey,  139 
Ind.  4.30.  .3S'X.  E.  67.  29:  104 

423.  The  efl'ort  of  a  section  boss  to  save  a 
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hand  car  m  his  charge  from  injury  by  a 
train  backing  towards  it  is  not  negligence 
as  matter  of  law,  although  in  trying  to  get 
away  after  ascertaining  that  the  car  cannot 
be  saved  he  falls  under  it  and  is  injured,  ii 
he  acts  naturally,  and  not  recklessly,  al- 
though by  acting  differently  he  might  have 
escaped.  Id. 

d.  Disobedience  of  Rules. 

Effect  of  Habitual  Violation  of  Rules,  see 

supra,  79,  80. 
As  to  Rules  and  Regulations  Generally,  see 

•  supra,  II.  a,  2. 
See  also  supra,  260. 
For  Editorial  Notes,  see  infra,  V.  §§  15,  32. 

424.  An  employee  of  a  corporation, 
though  obligated  in  writing  as  terms  of  his 
employment,  to  "study  the  rules  governing 
employees,  carefully  keep  posted,  and  obey 
orders,"  is  not  bound  by  rules  as  such,  of 
which  he  is  ignorant  and  which  have  never 
been  promulgated  to  him  by  the  company. 
Carroll  v.  Efist  Tennessee,  V.  &  G.  R.  Co. 
82  Ga.  452,  10  S.  E.  163,  6:214 

425.  An  employee  struck  by  brick  from  a 
falling  wall,  while  standing  on  a  platform 
helping  to  put  ice  in  a  brick  building,  in 
consequence  of  which  he  was  knocked  or  fell 
to  the  ground,  is  not  guilty  of  contributory 
negligence  which  will  defeat  a  recovery  for 
his  injuries  because,  in  violation  of  his 
orders,  he  had  left  the  part  of  the  platform 
which  had  a  railing  and  gone  to  a  part  which 
had  none,  and  on  which  he  had  been  warned 
not  to  stand  on  account  of  the  danger  of 
falling,  where  he  had  no  warning  of  any 
danger  from  the  wall,  and  his  injuries, 
though  chiefly  caused  by  his  fall,  would  have 
been  greater  if  he  had  not  fallen  out  of  the 
way  of  the  brick.  Smithwick  v.  Hall,  59 
Conn.  "261,  21  Atl.  924,  12:  279 
Railroad  cases. 

Admissibility  of  Rule  in  Evidence,  see  Evi- 
dence, 960. 
For  Editorial  Xotes,  see  infra.  V.  §  15. 

426.  The  rules  of  a  railroad  company  for 
the  government  of  its  employees  are  not 
obligatory,  as  such,  upon  those  who  do  not 
know  them  and  to  whom  they  have  not  been 
promulgated.  Little  v.  Southern  R.  Co.  120 
Ga.  347.  47  S.  E.  953.  66:  .509 

427.  Disobedience  by  a  brakeman  of  the 
company's  rules,  which  contributes  to  an  in- 
jury received  by  him,  will  constitute  con- 
trilnitory  negligence,  although  his  disobedi- 
ence was  with  the  knowledge  and  consent  of 
the  conductor  of  the  train.  Atchison.  T.  & 
S.  F.  R.  Co.  V.  Rcosman.  19  U.  S.  App.  596,  9 
C.  C.  A.  20.  60  Fed.  370,  23:  768 

428.  The  command  of  the  conductor  of  a 
freight  train  to  a  brakeman  to  go  between 
the  cars  when  he  cannot  couple  them  other- 
wise is  a  waiver  of  a  rule  of  the  company 
prohibiting  brakemen  to  go  between  car? 
under  anv  cireutiistances.  ^lason  v.  "Rich- 
mond ."t  b.  R.  Co.  Ill  N.  C.  482.  IB  S.  K. 
608.  18:  8(5 

429.  .\  Iirakeman  vinlatini:  rule-;  of  I  lie 
railroad   company   which   he   knew   and   had 


assented  to,  by  entering  between  cars  in 
motion  to  uncouple  them,  knowing  also  that 
they  are  passing  over  an  unblocked  switch, 
in  which  his  foot  is  caught,  causing  him  to 
be  run  over  and  killed,  is  guilty  of  con- 
tributory negligence,  and  the  company  is 
not  liable  for  his  death,  under  a  statute  re- 
quiring switches  to  be  blocked,  even  if  the 
statute  applies  to  "split  switches,  which 
cannot  be  blocked  without  destroying  their 
efficiency.  Grand  v.  Michigan  C.  R.  Co.  83 
Mich.  564,  47  N.  W.  837,  11:402 

430.  A  railroad  company  is  not  liable  for 
the  death  of  an  engineer,  which  was  due  to 
a  collision  occasioned  by  his  violation  of  the 
rules  in  running  his  train  at  excessive 
speed.  East  Tennessee,  V.  &  G.  R.  Co.  v. 
Kane,  92  Ga.  187,  18  S.  E.  18,  22:  315 

431.  Disobedience  by  an  engineer  of  a  rule 
requiring  a  train  to  be  kept  under  control 
and  prepared  to  stop  in  case  the  track  is 
obstructed  does  not  affect  the  liability  of 
the  company  for  his  death  caused  by  a  col- 
lision with  an  animal  on  the  track,  where 
the  road  was  not  fenced  as  required  by  law, 
if  the  most  diligent  care  and  careful  control 
of  the  engine  could  not  have  prevented  the 
collision  after  the  danger  appeared.  Dick- 
son V.  Omaha  &  St.  L.  R.  Co.  124  Mo.  140, 
27  S.  W.  476,  25:  320 

e.  Fellow  Servants  and  Their  Negligence. 

1.  In  General. 

Negligence  in  Selection  and  Retention  of 
Fellow  Servants,  see  supra,  II.  a,  5. 

Assumption  of  Fellow  Servant's  Negligence, 
see  supra,  IT.  b,  8. 

Liabilitv  of  Fellow  Servants,  see  infra,  717- 
719^. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
215-219. 

Constitutionality  of  Statute  Avoiding  Con- 
tract for  Release  from  Injury  by,  see 
Constitutional   Law,   705. 

Liability  of  Federal  Receiver,  see  Courts, 
368. 

Evidence  as  to  Incompetency  of  Fellow 
Servant,  see  Evidence,  1741. 

Imputing  Engineer's  Negligence  to  Con- 
ductor, see  Xegligence,  250. 

See  also  supra,  72,  256. 

For  Editorial  Notes,  see  infra,  V.  §§  ITV^, 
34. 

432.  One  who  is  engaged  in  the  service  of 
a  common  master  and  in  a  common  employ- 
ment cannot  recover  against  the  master  for 
the  negligence  of  a  fellow  servant,  whether 
lie  is  paid  for  his  service  or  not.  Wischam 
V.  Eickards.  136  Pa.  109.  20  Atl.  5,32,    10:  97 

433.  As  regards  the  liability  of  the  master 
tltere  i^  no  difl'erence  between  an  act  of  a 
fellow  servant  that  causes  an  injury,  and  a 
command  that  produces  the  same  result, 
rinjf.  C.  &  S.  F.  R.  Co.  V.  Blohn.  73  Tex.  637. 
11    S.   W.   SfiT.  4:  764 

4;it.  'I'lie  rule  exempting  an  employer 
from  liability  fur  injury  to  one  servant 
iliroimli  tlie  negligence  of  a  fellow  servant 
is  too   firmly  establislied  to  be  reversed  or 
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seriously  modified  by  any  power  vested  in 
courts.  Xolan  v.  New  York.  N.  H.  &  H. 
R.  Ck).  70  Conn.  159,  39  Atl.  115,  43:  305 

435.  The  foreman  of  a  fjang  of  laborers 
employed  in  filling  a  trench  has  no  implied 
authority  to  bind  his  employer  by  a  promise 
that  one  appointed  to  warn  laborers  in  the 
trench  when  dirt  is  to  be  dumped  into  it 
will  perform  his  duty.  McLaine  v.  Head  & 
Dowst  Co.  71  N.  H.  294,  52  Atl.  545,   58:  462 

436.  The  rule  that  the  common  master  is 
not  liable  for  an  injury  caused  by  the  negli- 
gence of  a  fellow  servant  does  not  apply 
where  the  injured  servant  is  a  child.  In- 
capable of  comprehending  the  risk  of  the 
employment  arising  from  the  possibility  of 
such  negligence.  Hinckley  v.  Horazdowski, 
133  111.  359,  24  X.  E.  421,  8:  490 
Volunteers. 

See  also  supra,  377;  infra,  497-500. 

437.  A  volunteer  can  have  no  greater  right 
than  those  servants  have  who  are  engaged 
in  the  service  in  which  he  joins,  since  he 
makes  himself  one  of  a  class  who,  as  against 
their  masters,  have  no  right  of  recovery 
for  each  other's  negligence.  Wischam  v. 
Rickards.  136  Pa.  109,  20  Atl.  532,        10:  97 

438.  Injury  received  by  a  young  man 
seventeen  years  old  while  helping  brake- 
men  to  load  a  piano,  at  their  request,  is 
within  the  rule  which  exempts  the  master 
from  liability  to  one  who  is  injured  while 
helping  his  servants  at  their  request,  by 
reason  of  their  negligence.  Cincinnati  N.  0. 
A;  T.  P.  R.  Co.  v.  Finnell,  108  Ky.  135,  55 
8.  W.  902,  57 :  266 

2.  Delegation  of  Master's  Duty  to. 

See  also  supra.  69,  224.  225:  infra.  .541. 
For  Editorial  Notes,  see  infra,  V.  §§  12,  40. 

439.  Failure  to  furnish  proper  and  safe 
Mppliaiues.  whereby  a  servant  is  injured, 
cannot  be  attributed  to  the  negligence  of  a 
fellow  servant.  Troxler  v.  Southern  R.  Co. 
124  N.  C.  189.  .•52  S.  E.  .550.  44:  313 

440.  Servants  to  whom  a  master  delegates 
liis  duty  of  furnishing  a  safe  place  for  work 
and  safe  a]i])liances  are  not  fellow  servants 
engaged  in  a  common  employment  with 
those  for  wlio-e  reasonable  safety  the  duty 
is  imposoil  upon  the  master.  Smith  v.  Erie 
R.  Co.  fX.  J.  Err.  &  App.)  67  X.  .].  L.  636. 
52  Atl.  cm.  59:  .302 

441.  The  duty  of  llie  master  to  exercise 
care  for  tlio  safety  of  the  servant  cannot  be 
evaded  by  tlie  emplnymcnt  fif  otliei's  for  its 
performance,  and  the  per-dns  >i)  employed 
are  iiot  fellow  servants  oni^au'od  in  common 
eniplnyment  with  the  >ervaiit  for  whose 
safety  the  care  is  to  Ix'  exerci-od.  Burns 
V.  Delaware  &  A.  Telea.  cl'  Teleph.  Co.  ( X. 
.T.  Err.  &  App.^  70  X.  .1.  L.  74o.  .19  Atl.  220. 
,■592.  (17:  fi.lfi 

442.  Tlic  iiia-toi-'-  duty  In  cMTciso  rcasun- 
able  i-arc  in  t  unii-iiiiii:  a  |ilai-('  and  ap- 
plianc('~  fur  tli^  work  thai  -hall  1)c  ica-oii- 
alil>'  •^•a{o  for  tli(T^;o  iMiLiaLii'd  in  tlif  iirtirral 
eiiiplnymoiit  is  not  avniijcd  1>\'  the  ompliiy- 
xicnt   I  if  coiiipctcnt   agents   fijr  its  perform- 


ance.    Smith   V.  Erie  R.  Co.    (N.  J.  Erf.  & 
App.)  67  X\  J.  L.  636,  52  Atl.  634,        59:  302 

443.  It  is  the  duty  of  the  employer  to  pro- 
vide the  employee  with  reasonably  safe  ma- 
chinery, tools,  and  appliances  with  which 
to  do  his  work,  and  he  cannot  relieve  him- 
self from  liability  by  delegating  this  duty 
to  another;  and  in  case  of  injury  resulting 
from  defective  or  unsafe  appliances,  the 
relations  of  fellow  servants  cannot  arise. 
X^eeley  v.  Southwestern  Cotton  Seed  Oil  Co. 
13  Okla.  356,  75  Pac.  537,  64:  145 

444.  One  employing  servants  whose  duties 
require  the  use  of  long  ladders  cannot  re- 
lieve himself  from  liability  for  injuries  to  a 
servant  through  the  breaking  of  a  rotten 
round,  by  showing  that  he  had  a  foreman 
who  had  general  oversight  of  all  the  ap- 
pliances used  in  the  business,  with  the  gen- 
eral duty  of  seeing  that  repairs  were  made 
when  necessary.  Twombly  v.  Consolidated 
Electric  Light  Co.  98  Me.  353,  57  Atl.  85, 

64:  551 

445.  An  employer  cannot  be  relieved  from 
the  consequences  of  his  neglect  in  providing 
unfit  material  for  the  construction  of  a  stag- 
ing which  results  in  the  death  of  his  em- 
ployee, by  the  fact  that  the  staging  was 
constructed  by  another  employee,  who  had 
the  power  to  reject  material  not  fit  for  the 
purpose  to  which  it  was  applied.  Farrell  v. 
Eastern  Machinery  Co.  77  Conn.  484,  59 
Atl.    611,  68:  239 

446.  The  delegation  to  an  independent 
contractor  of  the  duty  of  keeping  a  crane 
operated  by  electricity  in  safe  condition  for 
use  by  employees  does  not  relieve  the  mas- 
ter from  liability  for  injury  to  a  servant 
resulting  from  neglect  of  the  duty.  Moran 
v.  Corliss  Steam  Engine  Co.  21  R.  I.  386. 
43  Atl.  874,  45:  267 

447.  The  duty  of  opening  and  closing  a 
switch  in  the  ordinary  operation  of  a  rail- 
road is  not  one  of  the  personal  duties  of  the 
master  which  cannot  be  delegated  to  a  serv- 
ant so  as  to  bring  negligence  in  respect  to 
it  within  the  rule  as  to  fellow  servants.  St. 
Louis,  T.  M.  &  S.  R.  Co.  v.  Xeedham.  27  U. 
S.  App.  227,  11  C.  C.  A.  56.  63  Fed.  107, 

25 :  833 

448.  A  railway  company  running  its 
trains  over  another  road  by  permission  is 
liable  to  its  employees  for  the  negligence 
of  the  servants  of  the  licensing  corporation 
in  the  discharge  of  the  absolute  duties  of 
the  master  but  is  not  liable  for  their  negli- 
gence in  the  discharge  of  their  duties  as 
servants.  Bradv  v.  Chicago  &  G.  W.  R.  Co. 
52  C.  C.  A.  48.  114  Fed.  100.  57:  712 
In  mine. 

See  also  supra.   149. 

449.  A  mine  boss  occupying  the  position 
of  a  vine  principal  cannot  delegate  to  an 
inferior  servant  his  duty  to  keep  the  entry 
to  the  mine  in  a  reasonably  safe  condition 
for  the  protection  of  miners  using  it.  so  as 
to  relieve  the  employer  from  liability  for 
netrligenee  in  the  peformance  of  such  dutv. 
Wrllstnn  Coal  Co.  v.  Smith.  6.5  Ohio  St.  70, 
(11    X.  v..   U,'?,  55:  99 

4.50.  Xotiee  of  the  defective  condition  of 
the  entry  to  a  mine,  to  a  servant  upon  whom 
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has    been   devolved    the    duty    of   the    mine 

boss  to  care  for  .and  inspect  it,  is  notice  to 

the  mine  boss  and  the  employer.  Id. 

As  to  inspection. 

See  also  supra,  224,  225. 

For  Editorial  Notes,  see  infra,  V.  §§  14,  40. 

451.  The  duty  of  providing  a  reasonably 
safe  and  efficient  system  for  inspection  of 
the  implements  furnished  for  the  perform- 
ance of  the  servant's  duties  cannot  be  dele- 
gated by  the  master.  Crawford  v.  United 
Railways  &  Electric  Co.  101  Md.  402,  61  Atl. 
287,  70:  489 

452.  The  master  cannot,  by  delegating  to 
a  servant  the  duty  of  inspecting  long  lad- 
ders furnished  for  the  use  of  employees,  and 
replacing  rotten  rounds,  escape  liability  for 
injuries  caused  by  neglect  of  the  duty,  on 
the  ground  that  the  neglect  was  that  of  a 
fellow  servant  of  the  one  injured  by  a  fall 
caused  by  the  breaking  of  a  rotten  round. 
Twombly  v.  Consolidated  Electric  Light  Co. 
98  Me.  353,  57  Atl.  85,  64:  551 
As  to  warning  of  danger. 

See  also  supra,   103. 

For  Editorial  Notes,  see  infra,  V.  §§  16,  40. 

453.  A  master  cannot  delegate  to  another, 
even  though  it  be  a  fellow  servant,  the  duty 
of  notifying  his  servant  of  increased  danger, 
so  as  to  absolve  himself  from  liability  for 
failure  to  communicate  it.  Pullman's  Pal- 
ace Car  Co.  V.  Laack,  143  111.  242.  32  N.  E. 
285,  18:  215 

3.  Concurrent    Negligence    of    Master    and 
Fellow  Servant. 

Joint    Action    against    Master    and    Fellow 

Servant,  see  Parties,  199. 
See  also  supra,  136;  Proximate  Cause,  111. 
For  Editorial  Notes,  see  infra,  V.  §§  34,  40. 

454.  The  negligence  of  a  fellow  servant 
does  not  relieve  the  master  from  liability 
to  a  coservant  for  an  injury  which  would 
not  have  happened  had  the  master  not  been 
negligent  himself.  Loveless  v.  Standard 
Cold  Min.  Co.  116  Ga.  427,  42  S.  E.  741, 

59:  596 
Hunn  V.  Michigan  C.  R.  Co.  78  Mich.  513.  44 
N.  W.  502,  7:  500 

Sroufe  V.  Moran  Brothers  Co.  28  Wasli.  381, 
68   Pac.   896.  58:  313 

Howe  V.  Northern   Pacific  R.  Co.  30  Wash. 
.569.  70  Pac.  1100.  60:  949 

455.  A  master  is  liable  for  an  injury  to  a 
servant,  the  proximate  cause  of  which  is 
the  resultant  of  the  combined  negligence  of 
the  master  himself  and  of  a  fellow  servant. 
Lutz  V.  Atlantic  &  P.  R.  Co.  0  N.  M.  496.  .30 
Pac.  912,  16:  819 

456.  The  negligence  of  a  fellow  servant 
will  not  discharge  a  master  from  liability 
for  the  death  of  an  enii)l<)yec.  where  tiie 
master's  negligence  caused  or  contribiitpd  to 
the  deatli.  Hill  v.  Hitr  Creek  Liiinber  Co. 
108  La.  162.  ,32  So.  37-2.  r,S:  346 

4.")7.  The  master's  liability  tor  injury  to  a 
servant  by  a  defective  tool  fui'iii-lieil  for 
his  use  is  not  deleated  by  the  fact  that  the 
defective  condition  was  known  to  a  fellow 
servant    who    procured    the   tool    for    use    by 


himself  and  the  injured  one  and  who  was 
therefore  negligent  with  regard  to  such  use. 
Noble  V.  Bessemer  S.  S.  Co.  127  Mich.  103, 
86  N.  W.  520,  54:  456 

458.  That  the  supply  of  sound  timber 
furnished  by  an  employer  for  the  construc- 
tion of  a  staging  was  in  excess  of  the  de- 
mand will  not  relieve  it  from  liability  for 
injury  to  a  workman  by  the  use  of  un- 
sound planks  furnished  by  the  employer, 
and  used  by  fellow  servants  of  the  injured 
person  in  the  actual  construction  of  a  plat- 
form on  which  he  was  to  work.  Farrell  v. 
Eastern  ^chinery  Co.  77  Conn.  484,  59  Atl. 
611,  W  68:239 

459.  The  liability  of  a  railroad  company 
for  the  neglect  of  the  inspection  of  an  en- 
gine by  a  machinist  in  a  roundhouse,  in 
consequence  of  which  a  fireman  was  in- 
jured, is  not  precluded  by  the  fact  of  con- 
curring negligence  of  the  engineer,  who  was 
also  charged  with  the  duty  of  inspecting  the 
engine.  Kansas  Citv,  Ft.  S.  &  M.  R.  Co.  v. 
Becker,  67  Ark.  1,  53  S.  W.  406,  46:  814 

460.  Failure  to  employ  a  sufficient  num- 
ber of  workmen  to  operate  a  mill  with 
safety  renders  a  master  liable  for  the  death 
of  a  servant,,  caused  thereby,  although  the 
negligence  of  a  fellow  servant  in  vacating 
his  post  without  warning  contributes  to 
cause  the  accident.  Hill  v.  Big  Creek  Lum- 
ber Co.  103  La.  162,  32  So.  372,  58:  346 

461.  A  mine  owner  is  not  exempted  from 
liability  for  the  negligence  of  his  manager 
by  the  fact  that  he  is  forbidden  by  statute 
to  employ  anyone  in  such  capacity  but  those 
who  have  received  a  certificate  of  compe- 
tencv  from  the  state  examiners.  Fulton  v. 
Wihnington  Star  Min.  Co.  66  C.  C.  A.  247. 
133  Fed.  193.  68:  168 

462.  The  doctrine  of  fellow  service  will 
not  defeat  the  liability  of  a  steamship  com- 
pany for  death  of  a  member  of  the  crew 
through  the  sinking  of  the  vessel,  although 
the  cause  of  the  accident  was  the  negligence 
of  the  master  and  pilot,  where  the  loss  of 
life  was  due  to  inability  to  launch  the  boats 
because  of  insufficiency  of  the  crew  in  that 
they  could  not  understand  the  language  of 
the"  officers,  and  had  not  been  drilled  in 
lowering  the  boats.  Re  Pacific  Mail  S.  S. 
Co.  64  C.  C.  A.  410.  1.30  Fed.  76.  69:  71 

463.  A  master  is  liable  for  injuries  to  his 
servant  caused  by  the  negligence  of  his 
foreman  in  giving  an  order  which  cannot  be 
safely  obeyed  because  of  the  negligence  of 
the  .same  person  in  failing  to  perform  an 
act  as  fellow  servant  of  the  person  injured, 
and  which  slionid  have  been  performed  be- 
fore the  order  was  given.  Illinois  S.  R.  Co. 
V.  Marsliall.  210  HI.  562,  71  N.  E.  597. 

06 :  297 

4.  Change  of  Rule  by  Statute, 
a.  In   rieneral. 

K(|nal  Protection  and  Privileges  as  to.  see 
I'oii-titutiona!    Law.   r)()!i".")71. 

Due  Process  as  to.  s.^e  Constitutional  Law, 
S32. 

Title  of  Statute  as  to,  see  Statutes.  200. 
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Epecial  Legislation,  see  Statutes,  395. 
For  Editorial  Xotes,  see  infra,  V.  §§  15,  37, 
39. 

464.  An  employee  injured  by  the  negli- 
gence of  another  while  both  are  acting  in 
the  line  of  duty  as  employees  of  a  corpora- 
tion has  a  right  of  action  against  the  com- 
pany, under  the  Indiana  employer's  liabil- 
ity act  of  1893.  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  V.  Montgomery,  152  Ind.  1,  49  N.  E. 
582,  69:  875 

465.  Under  Mass.  Stat.  1887,  chap.  270, 
giving  an  employee  in  the  exercifte  of  due 
care  a  right  of  action  for  an  injury  by  any 
defect  in  machinery,  etc.,  although  such  de- 
fect arose  from  the  negligence  of  a  fellow 
servant,  no  cause  of  action  arises  where  the 
injury  is  received  merely  by  reason  of  the 
negligence  of  a  fellow  servant  in  handling 
or  using  a  machine,  tool,  or  appliance  which 
is  itself  in  a  proper  condition.  Ashley  v. 
Hart,  147  Mass.  573,  18  X.  E.  416,  1:  355 

466.  A  statute  making  the  master  liable 
for  injuries  received  by  an  employee  while 
obeying  the  order  or  direction  of  a  vice 
principal  does  not  apply  to  orders  which  are 
as  broad  as  the  whole  service,  so  that  at  the 
time  of  the  injury  the  person  injured  was 
governing  himself  according  to  his  own  judg- 
ment as  to  what  was  proper.  Southern 
Indiana  R.  Co.  v.  Harrell,  161  Ind.  689.  68  N. 
E.  262,  63:460 

6.  Operation    of    Railroads. 

Railroad   Companies  Engaged   in   Interstate 

Commerce,  see  Commerce,  31. 
Self-Executing   Constitutional    Provision   as 

to,  see  Constitutional  Law,  31. 
Discrimination  as  to,  see  Constitutional  Law, 

571. 
Class   Legislation   as   to.  see  Conj^titutional 

Law,  426,  427. 
Police  Power  as  to,  see  Constitutional  Law, 

1054. 
See  also  infra,  591;  Death,  47. 
For  Editorial  Notes,  see  infra,  V.  §§  37.  39. 

467.  Negligence  of  a  superior  servant  of  a 
railroad  company,  causing  injury  to  an  em- 
ployee under  his  control,  renders  the  em- 
ployer liable  under  Ohio  act  April  2,  1890. 
although  the  negligence  was  in  respect  of 
the  performance  of  work  of  tlie  kind  done 
by  the  injured  person,  and  not  in  the  per- 
formance of  any  duty  imposed  by  law  on 
the  master  personallv.  Peirce  v.  Van  Dii- 
sen.  24  C.  C.  A.  280."47  U.  S.  App.  .339.  78 
Fed.  09.3.  09:  705 

468.  That  an  injury  was  caused,  by  the 
negligi'nt  use  of  an  enpine  by  a  servant  in 
charge  thereof,  to  anotlicr  servant  of  the 
same  cijrpdration,  hotli  Ihmul:  at  the  time  in 
I  lie  line  of  duty  a~  cniiihiv n'-.  is  suflicient 
ti;  I'ontlcr  tlio  oiniihi yn-  lialili'  umler  a  stat- 
ute imjiosiiiLT  lialiilit y  \n1ii'1c  iii'uiy  i-  <'aii-i'il 
by  tlie  noirliufMife  of  any  iici'-dti  in  the 
si-rN'if'C  nf  -iieli  corpora' iiii!  w  lio  lia-  liccii  ] 
•.nvTMi  (■liarL''f'  of  any  ciiuiii''.  nr  wlicrc  >Ufli 
injury  is  cau.-cil  1)\'  tlic  licu'liLji'iKH'  <>i  an\-  i 
servant   acting  in   the  pliv.-e   of  the  corpora- 


tion in  that  behalf,  and  the  person  injured 
is  obeying  at  the  time  of  such  injury  the 
order  of  some  superior  having  authority  to 
direct,  without  showing  that  the  negligent 
servant  represented  the  employer,  or  that 
the  injured  one  was  obeying  the  order  of  a 
superior.  Indianapolis  Union  R.  Co.  v. 
Houlihan,  157  Ind.  494,  60  N.  E.  943,    54:  787 

469.  A  member  of  a  section  gang  engaged 
in  repairing  the  track  to  enable  trains  to 
run  safely  over  it,  who  is  stationed  beneath 
a  track  running  over  a  public  street  into 
which  discarded  ties  are  being  thrown,  to 
warn  travelers  on  the  street  and  remove  the 
ties,  is,  while  attempting  to  remove  beyond 
danger  a  child  which  has  appeared  in  the 
street,  within  the  protection  of  a  statute 
making  railroad  companies  liable  for  in- 
juries sustained  by  any  servant  or  agent 
thereof  while  engaged  in  the  work  of  oper- 
ating such  railroad,  by  reason  of  the  negli- 
gence of  any  other  servant  or  agent  thereof. 
Callahan  v.  St.  Louis  Merchants'  Bridge  T. 
R.  Co.  170  Mo.  473,  71  S.  W.  208,  60:  249 

470.  Injuries  to  one  of  a  crew  of  men  en- 
gaged in  repairing  a  bridge,  caused  by  the 
negligence  of  a  fellow  servant  in  leaving  the 
draw  unfastened,  are  not  the  result  of  dan- 
gers peculiar  to  the  use  and  operation  of 
railroads,  and  do  not  give  him  right  of  ac- 
tion against  the  company,  under  a  statute 
making  railroad  companies  liable  to  em- 
ployees for  injuries  caused  by  negligence  of 
a  fellow  servant.  Johnson  v.  St.  Paul  &  D. 
R.  Co.  43  Minn.  222,  45  N.  W.  156,        8:  419 

471.  A  signal  by  a  section  foreman  to  a 
brakeman  on  a  hand  car  to  stop  the  car  does 
not  require  him  to  do  so  without  warning 
other  men  thereon,  and  thereby  imperil 
their  safety,  so  as  to  bring  an  injury  caused 
by  stopping  without  warning  within  a  stat- 
ute making  employers  liable  for  injuries  to 
servants  which  result  from  the  act  or  omis- 
sion of  any  person,  done  or  made  in  obedi- 
ence to  the  particular  instructions  given  by 
any  person  delegated  with  the  authority  of 
the  corporation  in  that  behalf.  Thacker  v. 
Chicago,  I.  &  L.  R.  Co.  159  Ind.  82,  64  N.  E. 
605,  59:  792 

472.  The  act  of  a  servant  of  a  railroad 
company,  instructed  to  watch  a  station  and 
catch  burglars,  in  mistaking  a  coemployee 
for  a  burglar  and  shooting  him  through 
want  of  proper  care,  will  render  the  com- 
pany liable  although  the  shooting  was  in- 
tentional, under  a  statute  making  railroad 
companies  liable  for  death  caused  by  the  un- 
fitness, negligence,  or  carelessness  of  their 
servants.  Lipscomb  v.  Houston  &  T.  C.  R. 
Co.  95  Tex.  5,  64  S.  W.  923,  55:  869 
Hand  cars. 

See  also  supra,  471. 

473.  The  dangers  peculiar  to  the  use  and 
operation  of  railroads,  within  the  meaning 
of  a  -tatute  making  a  railroad  company 
iiahle  for  injuries  to  servants  from,  negli- 
ueiice  of  fellow  servants,  resulting  from  ex- 
j)o-.r,re  to  such  dangers,  includes  an  injury 
wliile  Hsini^-  a  hand  car  as  well  as  those 
caused  l)v  the  running  of  trains.     Steffenson 
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V.  Chicago,  M.  &  St.  P.  R.  Co.  45  Minn.  355, 
.47  N.  W.  1068,  11:  271 

474.  Members  of  a  bridge  gang  at  work 
in  repairing  and  reconstructing  railroad 
bridges  are  employees  of  the  railroad  com- 
pany and  engaged  in  their  duties  as  such, 
within  the  meaning  of  Wis.  Laws  1893,  chap, 
220,  entitling  them  to  recover  for  damages 
caused  by  negligence  of  fellow  servants, 
while  riding  on  hand  cars  going  to  and  from 
their  work,  when,  as  a  part  of  their  con- 
tract, it  is  the  business  of  the  railroad  com- 
pany to  transport  them  by  regular  trains  to 
the  nearest  station  and  from  there  to  the 
place  of  their  work  by  hand  cars.  Wallin 
V.  Eastern  R.  Co.  83  Minn.  149,  86  N.  W.  76, 

54:  481 

475.  A  railroad  section  hand  thrown  from 
a  hand  car  by  the  application  of  the  brakes 
by  a  brakeman,  without  warning,  on  the 
signal  of  the  foreman,  cannot  hold  the  rail- 
road company  liable  for  the  resulting  in- 
juries, under  a  statute  making  an  employer 
liable  for  injuries  caused  by  negligence  of  a 
fellow  servant  who  at  the  time  is  acting 
in  the  place  and  performing  the  duty  of  the 
employer  in  that  behalf,  the  person  injured 
conforming  at  the  time  of  the  injury  to  the 
order  of  some  superior  having  authority  to 
direct.  Thacker  v.  Chicago,  T.  &  L.  R.  Co. 
159  Ind.  82,  64  N.  E.  605,  59:  792 
Depot  company. 

476.  The  employees  of  a  depot  company 
are  not  the  servants  of  a  railroad  company 
operating  a  train  through  the  yard  of  the 
former,  within  the  meaning  of  Minn.  Stat. 
1894,  §  2701,  making  every  railroad  company 
owning  or  operating  a  railroad  in  the  state 
liable  for  all  damages  sustained  by  any 
servant  thereof  through  the  negligence  of 
any  other  servant  thereof,  without  con- 
tributory negligence  on  his  part,  so  as  to 
render  the  railroad  company  liable  for  an 
injury  to  one  of  its  employees  through  the 
negligence  of  a  servant  of  the  depot  com- 
pany in  failing  to  throw  a  switch,  where  the 
railroad  company  uses  the  station  and  yard 
of  the  depot  company  under  a  contract 
providing  that  the  latter  shall  have  the  ex- 
clusive management  and  control  of  the  sta- 
tion groiinds.  tracks,  etc.,  and  of  the  busi- 
ness conducted  thereon,  and  the  exclusive 
right  and  power  to  make  rules  and  regula- 
tions for  their  operation,  and  that  it  shall 
furnish  the  employees  to  carry  on  the  busi- 
ness, notwithstanding  a  clause  that,  since 
the  employees  of  the  depo£  company  are  in 
fact  employed  for  and  in  furtherance  of  the 
business  of  the  companies  using '  such 
grounds,  the  railroad  company  shall  indem- 
nify the  depot  company  against  claims  for 
damages  arising  out  of  the  acts  and  omis- 
sions of  the  latter's  servants  while  acting 
ill  furtherance  of  the  Ijusincss  of  the  rail- 
road conipanv.  or  as  the  mutual  servant  of 
])nth.  r.radv  v.  Chicago  &  (■.  W.  U.  Co.  'rl 
C.  C.  A.  48.  114  Fed.  100,  57:  712 
Receivers. 

477.  An  action  again~t  a  receiver  of  a 
railroad  corporation  is  within  the  provisions 
of  Ohio   act   April  2.   1S90,   making  railroad 


companies  liable  in  certain  cases  for  the 
negligence  of  fellow  servants  or  employees 
who  have  power  or  authority  to  direct  or 
control  the  one  injured.  Peirce  v.  Van 
Dusen,  24  C.  C.  A.  280,  47  U.  S.  App.  339,  78 
Fed.  693,  69:  705 

Partnership, 

478.  A  firm  or  partnership  of  private  per- 
sons, not  being  a  railroad  corporation,  is  not 
within  Cal.  Sess.  Laws  1874,  chap.  93  (Cal. 
Gen.  Stat.  1889,  Tf  1251),  relating  to  the  lia- 
bility of  railroad  corporations,  although  it 
has  a  subcontract  to  construct  a  part  of  a 
railroad  for  a  corporation,  and  is  operating 
cars  and  trains  on  the  road  in  the  prosecu- 
tion of  its  work,  having  servants  and  em- 
ployees at  work  upon  tne  road  and  in  charge 
of  the  trains,  and  therefore  is  not  liable 
to  a  servant  for  negligence  of  a  fellow 
servant.  Beeson  v.  Busenbark,  44  Kan.  669, 
25  Pac.  48,  10:  839 
Logging  railroad. 

479.  A  corporation  operating  a  "logging 
railroad,"  not  as  a  common  carrier,  but  ex- 
clusively for  its  own  private  business,  is 
subject  to  the  provisions  of  a  statute  mak- 
ing railroad  corporations  liable  for  injuries 
to  servants  caused  by  the  negligence  of  fel- 
low servants,  since  its  employees  engaged 
in  the  operation  of  the  road  are  exposed  to 
the  same  dangers  and  risks  as  are  employees 
of  railroad  corporations  engaged  in  the  busi- 
ness of  a  common  carrier.  Schus  v.  Powers- 
Simpson  Co.  85  Minn.  447,  89  S.  W.  68, 

69:  887 
Street  railways, 

480.  A  chartered  street  railroad  is  a  "rail- 
road company"  within  the  meaning  of  Ga. 
Civ.  Code  1895,  §§  2297,  2323,  making  rail- 
road companies  liable  to  one  servant  for  in- 
juries inflicted  by  a  fellow  servant.  Savan- 
nah, T.  &  I.  of  H.  Ry.  V.  Williams,  117  Ga. 
414,  43  S.  E.  751,  61:249 

481.  Minn.  Gen.  Laws  1887,  chap.  13,  mak- 
ing railroad  companies  liable  for  injuries 
sustained  by  the  negligence  of  fellow  serv- 
ants, is  not  applicable  to  street  railways  al- 
though operated  by  cable.  Funk  v.  St.  Paul 
City  R.  Co.  61  Minn.  435,  63  N.  W.  1099, 

29:  208 

482.  A  street  railroad  is  not  within  the 
provisions  of  a  statute  making  corpora- 
tions owning  or  operating  railroads  liable 
for  injuries  to  one  servant  by  the  negligence 
of  another  while  engaged  in  the  work  of  op- 
erating such  railroad.  Sams  v.  St.  Louis  & 
M.  R.  R.  Co.  174  Mo.  53,  73  S.  W.  686, 

61 :  475 

483.  That  a  street  car  company  is  organ- 
ized under  the  general  railroad  law,  and  has 
claimed  to  exercise  the  right  of  eminent  do- 
main, does  not  bring  it  within  the  terms  of 
a  statute  making  railroad  companies  "own- 
ing and  operating  a  railniad"  liable!  for  in- 
juries sustained  by  one  servant  "injured  in 
the  work  of  operating  such  railroad,"  by 
reason  of  tlic  negligence  of  a  fellow  serv- 
ant, whcrt!  tlic  company  is  in  fact  operating 
only  a  street   railroad.  Id. 
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5.  Who  are  Fellow  Servants. 

a.  In  General. 

(1)   General   Rules;    Miscellaneous. 

Following  State  Decisions  as  to,  see  Courts, 

544. 
Question  for  Jury  as  to,  see  Trial,  198. 
For  Editorial  Xotes,  see  infra,  V.  §§  34-36. 

484.  Consociation  in  the  same  department 
of  duty  or  line  of  employment  is  necessary 
to  make  fellow  servants.  Union  P.  R.  Co.  v. 
Erickson,  41  Xeb.  1,  59  N.  W.  347,        29:  137 

485.  The  negligence  of  another  servant  en- 
gaged in  the  same  general  business  with  the 
injured  servant  is  the  negligence  of  a  fellow 
servant,  whatever  position  the  former  occu- 
pies with  respect  to  the  latter,  as  to  all  acts 
which  pertain  to  the  duties  of  a  mere  serv- 
ant as  contradistinguished  from  the  duties 
of  the  master  to  his  employees.  Ell  v. 
Northern  P.  R.  Co.  1  N.  D.  336,  48  N.  W.  222, 

12:  97 

486.  All  servants  engaged  in  the  common 
service  of  the  same  master  in  conducting 
and  carrying  on  the  same  general  business, 
in  which  the  usual  instrumentalities  are  em- 
ployed, are  fellow  servants.  A  proper  test 
of  this  rule  is  whether  the  negligence  of  the 
one  is  likely  to  occur  and  inflict  injury  on 
the  other.  Jackson  v.  Norfolk  &  W.  R.  Co. 
43  W.  Va.  380,  27  S.  E.  278,  31  S.  E.  258, 

46:  337 

487.  Where  persons  are  engaged  in  dis- 
tinct departments  of  service,  and  have  no 
such  association  in  their  work  as  that  they 
can  observe  and  influence  each  other's  con- 
duct and  report  delinciuencies  to  a  common 
correcting  power,  they  are  not  in  a  common 
employment  within  the  meaning  of  the  law. 
Parker  v.  Hannil)al  &  St.  J.  R.' (^o.  10!)  Mo. 
362,  19  S.  W.  1119,  .  18:  802 

488.  The  members  of  a  city  board  of  pub- 
lic works  whoso  duty  it  is  to  keep  the 
streets  in  repair  are  not  fellow  servants 
with  the  driver  of  a  fire  engine,  injured  by 
failure  of  the  board  to  repair  the  streets. 
Coots  V.  Detroit.  75  :\Iich.  628.  43  X.  W.  17, 

5:  315 

489.  A  riveter  and  carpenters  under  the 
same  superintendent  engaged  in  shi|)build- 
ing  are  fellow  servants,  so  as  to  preclude  re- 
covery by  the  riveter  for  injuries  caused  by 
negligence  of  the  carpenters  in  constructing 
a  scaffold  on  which  he  works.  l?eeslev  v. 
Wheeler.  103  Mich.   190,  01   X.  W.  658. 

27:  266 

490.  A  "carpenter  gang"  whose  duty  it  is 
to  replace  the  planks  about  a  machine 
called  the  "bloom  rolls,"  after  their  removal 
for  the  purj)ose  of  attacliing  new  rolls,  are 
not  fellow  servants  of  one  cnij^loyed  to  oil 
tlie  machine,  and  their  nciiligcncc  in  replac- 
ing the  ]>lanks  is  cluiri:calilc  to  the  master. 
Kingar^iicr  v.  llliiinis  Steel  Co.  94  Wis.  70. 
(IS   N.  W.  (i04.  34:  503 

491.  l-'aihiro  of  wnrKinen  in  a  SMichinLT 
factiiry  to  replace  (he  plaiikinu-  (i\<'r  a  pit 
after  [-(MiioviiiLr  it  in  the  pii>-iT->  of  the 
work,     in     eon.-^e<juciicc     of      which     another 


workman,  when  sent  upon  an  erran.d  by  his 
foreman,  fell  or  slipped  into  the  pit,  is  the 
negligence  of  coservants,  so  that  recovery 
cannot  be  had  against  the  employer  for  the 
damages  caused  by  the  accident,  where  the 
employer  had  furnished  the  proper  covering, 
and  the  failure  to  use  it  properly  was  that 
of  the  servants  alone.  Sofield  v.  Guggen- 
heim Smelting  Co.  (N.  J.  Err.  &  App.)  64  N. 
J.  L.  605,  46  Atl.  711,  50:  417 

492.  The  owner  of  a  house,  who  engages 
a*  person  who  has  occasionally  worked  for 
him,  to  cut  a  tree  into  grate  wood  and  pile 
it  in  a  dark  cellar  under  direction  of  the 
butler,  cannot  be  relieved  from  liability  for 
injuries  caused  by  his  falling  into  a  hole  in 
the  cellar  bottom,  which  was  left  uncovered 
by  the  butler  several  months  previously,  on 
the  ground  that  he  and  the  butler  are  fellow 
servants.  Eastland  v.  Clarke,  165  N.  Y. 
420,  59  N.  E.  202,  70:  751 

493.  One  whose  duty  is  to  do  the  black- 
smith work  necessary  upon  the  implements 
used  in  the  construction  of  a  maiuifacturing 
plant  is,  in  making  a  link  for  the  chain  used 
to  hold  in  position  the  box  of  a  dump  car,  a 
fellow  servant  of  one  engaged  in  operating 
the  car,  so  that  the  common  employer  is  not 
liable  for  injury  to  the  latter  through  in- 
sufficiency of  the  link  made  by  the  former. 
Buck  V.  New  Jersey  Zinc  Co.  204  Pa.  132, 
53  Atl.  740,  60:  453 

494.  One  employed  to  run  an  elevator  in 
a  dry-goods  store  to  carry  employees  to  and 
from  their  work  and  from  floor  to  floor  of 
the  building  is  a  fellow  servant  of  an  em- 
ployee in  the  tailoring  department,  who  is 
injured  by  the  careless  running  of  the  ele- 
vator, where  both  are  employed  by  the 
same  person,  are  under  the  same  general 
control,  and  engaged  in  the  same  general 
work.  Specs  v.  Boggs,  198  Pa.  112,  47  Atl. 
875,  52:  933 

495.  An  employee  who,  having  ridden  in  a 
freight  elevator  to  the  highest  floor  in  the 
building,  and,  after  getting  off,  stood  upon 
the  floor  or  landing  endeavoring  to  remove 
a  car  containing  grain  from  the  elevator,  his 
hands  having  hold  of  the  car  and  his  body 
being  over  the  elevator,  cannot  recover 
against  his  employer  for  injuries  received, 
due  to  the  carelessness  of  the  engineer  in 
starting  the  elevator  in  the  wrong  direction, 
whereby  the  whole  force  of  the  engine  drew 
the  elevator  against  a  solid  beam  above, 
causing  the  rope  to  break  and  the  elevator 
to.  fall,  taking  the  employee  with  it.  The 
negligence  of  the  engineer  being  that  of  a 
fellow  servant,  the  employer  is  not  liable 
therefor.  Stringham  v.  Stewart,  111  N.  Y. 
188,  18  X.  E.  870.  1:  483 
Servants  of  independent  contractors. 

496.  I'jnphiyecs  of  independent  contract- 
ois.  en<zaged  in  separate  branches  of  labor 
upon  a  coininon  enterprise,  are  not  fellow 
servants.  Dixon  v.  Chicago  &  A.  R.  Co.  109 
Mo.  41.!.  19  S.  W,  412.  18:  792 
Volunteers  and  servants  of  third  persons. 

4117.  One  assisting  the  servants  of  another 
t(j  I'aciliiatc  hi.^  own  business  or  that  of  an- 
otlii'i'    i-    not    ihcir    fellow    servant.      O'Don 
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neil  V.  Maine  C.  R.  Co.  86  Me.  552,  30  Atl. 
116,  25:  658 

498.  A  servant  of  a  truckman  wno  is  sent 
with  a  horse  by  his  master,  by  whom  he  is 
paid,  to  a  warehouse,  to  use  the  horse  in 
operating  taclcle  for  hoisting  goods,  which 
woriv  is  under  the  direction  of  the  foreman 
ot  the  warehouseman,  is  not  a  fellow-servant 
with  the  warehouseman's  servants,  by  whose 
negligence  in  putting  in  place  the  pulley 
blocks  and  tackle  he  is  injured.  Murray  v. 
Dwight,  161  N.  Y.  301,  55  X.  E.  901,    48:  673 

499.  A  servant  of  a  factory-owner,  in- 
jured while  assisting  in  unloading  machin- 
ery which  it  was  the  duty  of  the  manufac- 
turer to  deliver,  is  a  volunteer  and  hence  a 
fellow  servant  with  the  employees  of  the 
latter,  against  whom  he  cannot  recover,  al- 
though he  was  obeying  the  order  of  his  own 
superior,  given  at  the  request  of  the  fore- 
man of  the  manufacturer  for  more  help,  as 
in  such  ease  the  service  was  not  a  part  of 
his  duties,  and  his  superior  had  no  author- 
ity to  order  him  to  perform  it.  Wischam 
v.'Rickards,  136  Pa.  109,  20  Atl.  532,     10:  97 

500.  An  expert  machinist  employed  by  a 
machine  company  and  sent  to  make  repairs 
upon  plants  of  other  persons  at  their  request 
as  his  services  may  be  needed,  and  who  is, 
while  so  employed,  subject  to  the  direction 
of  the  one  seeking  his  services  as  to  what 
shall  be  done,  although  in  his  method  of 
work  he  acts  upon  his  own  judgment,  is, 
during  the  time  so  employed,  the  servant  of 
the  latter  and  the  fellow  servant  of  his  em- 
ployees, although  he  receives  his  wages 
from  his  own  employer,  who  collects  the 
pay  for  his  time  from  those  seeking  his 
services.  Delory  v.  Blodgett,  185  Mass.  126, 
69  N.  E.  1078,   ■  64:  114 

(2)  Railroad  Cases. 

Change  of  Rule  by  Statute,  see  supra,  II.  e, 
4,  b. 

Trainman  and  Employee  Gratuitously  Car- 
ried towards  Home,  see  Carriers,  58. 

For  Editorial  Notes,  see  infra,  V.  §§  34V2. 
36. 

501.  The  fact  that  a  car  repairer  is  in  no  I 
way  connected  with  the  running  of  cars,  or  j 
that  he  was  engaged  in  a  separate  depart- 
ment from  those  engaged  in  moving  them, 
will  not  control  in  determining  whether  he 
was  a  fellow-servant  with  them  when  he 
was  injured  bv  their  negligence.  St.  Louis, 
A.  &  t.  R.  Co.  v.  Triplett,  54  Ark.  289.  15 
S.  W.  831,  16  S.  W.  266.  11:773 

502.  A  laborer  working  in  defendant's 
quarry  under  direction  of  a  foreman  having 
no  connection  with  the  train  service,  is  not 
a  fellow  servant  of  employees  operating  a 
passenger  train  on  defendant's  line.  Dixon 
V.  Chicago  &  A.  R.  Co.  109  Mo.  413,  19  S. 
W.  412,  18:  792 

503.  The  porter  of  a  palace  car,  employed 
by  a  palace  tar  company,  although  bound 
by  his  contract  to  obey  all  rules  for  employ- 
ees of  carriers  on  whose  lines  his  car  may 
run,  is  not  a  fellow  servant  of  those  operat- 
ing the  engine  and  train  which  his  car  ac- 


companies.    Jones  V.  St.  Louis  S.  W.  R.  Co. 
125  Mo.  666,  28  S.  W.  883,  26:  718 

504.  A  foreman  of  water  supply  of  a  rail- 
road, whose  duty  requires  him  to  be  car- 
ried from  place  to  place  along  the  road  to 
supervise  water  tanks  and  pumping  ma- 
chinery, is,  when  riding  on  a  detached  en- 
gine to  a  place  where  machinery  needs  re- 
pairs, a  fellow  servant  of  the  engineer  in 
charge  of  the  engine  carrying  him,  within 
the  rule  exempting  the  employer  from  lia- 
bility for  injuries  negligently  inflicted  upon 
an  employee  bv  his  fellow  servant.  Louis- 
ville &  N.  R.  Co.  V.  Stuber,  48  C.  C.  A.  149, 
108  Fed.  934,  54:  696 

505.  A  member  of  a  construction  gang  of 
a  passenger  railway,  whose  contract  pro- 
vides for  transportation  to  and  from  work, 
and  who  is  furnished  with  a  book  of  tickets 
for  that  purpose,  is  not,  after  quitting  work 
for  the  day  and  while  riding  on  a  regular 
passenger  car  of  the  employer  towards  his 
home,  a  servant  of  the  employer  so  as  to  be 
a  fellow  servant  of  those  operating  the  car. 
Peterson  v.  Seattle  Traction  Co.  23  Wash. 
615,  63  Pac.  539,  65  Pac.  543,  53:586 

506.  Where  a  workman  on  a  railroad 
grade  was  injured  by  the  falling  of  a  trestle 
upon  which  he  was  working,  it  was  held 
that  all  the  workmen  on  the  grade,  consist- 
ing of  team  drivers  drawing  dump  cars, 
men  working  in  a  cut  filling  the  cars,  and 
men  unloading  them,  and  the  foreman  as- 
sisting the  man  injured  to  work  on  the 
trestle, — were  all  fellow  servants.  Lindvall 
V.  Woods,  41  Minn.  212,  42  N.  W.  1020, 

4:  793 
Members  of  different  section  gangs. 

507.  The  common  master  is  not  liable  for 
the  injuries  inflicted  upon  a  member  of  a 
section  gang  in  consequence  of  the  negli- 
gent use  of  a  hand  car  by  the  boss  of  an- 
other section  gang.  Clarke  v.  Pennsylvania 
Co.  132  Tnd.  199,  31  N.  E.  808,  17:  811 
Trackmen  and  trainmen. 

For  Editorial  Notes,  see  infra,  V.  §  34V2- 

508.  Trackmen  are  not  fellow  servants 
with  trainmen  on  the  same  road.  Howard 
V.  Delaware  &  H.  Canal  Co.  40  Fed.  195, 

6:75 

509.  A  section  man  is  not  a  fellow  servant 
of  a  fireman  or  one  employed  to  load  tenders 
with  coal.  Union  P.  R.  Co.  v.  Erickson,  41 
Neb.  1,  59  N.  W.  347,  29:  137 

510.  Trackmen  charged  with  the  inspec- 
tion and  repair  of  the  tracks  and  roadbed 
are  not  fellow  servants  of  a  trainman,  so 
as  to  absolve  the  master  from  liability  for 
injurv  to  the  latter  by  the  negligence  of  the 
former.  Smith  v.  Erie  R.  Co.  (N.  J.  Err.  & 
App.)  67  N.  J.  L.  636,  52  Atl.  634,        59:  302 

511.  A  railroad  company  is  responsible  for 
the  negligence  of  trackmen  charged  with  the 
inspection  and  repair  of  the  tracks  and 
roadbed,  where  such  negligence  causes  in- 
jury to  a  trainman  traveling  thereon.       Id. 

512.  A  track  repairer  under  direction  of  a 
foreman,  and  tlie  operatives  of  a  passing 
construction  train  under  difi"erent  manage- 
ment from  the  section  gang,  are  not  fellow 
servants.  Parker  v.  Hannibal  &  St.  .1.  R. 
Co.  109  Mo.  362,  U)  S.  W.  1119,  18:  802 
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513.  An  engineer  and  fireman  of  a  loco- 
motive are  fellow  servants  of  a  section  hand. 
Harrison  v.  Detroit,  L.  &  N.  R.  Co.  79  Mich. 
409,  44  X.  W.  1034,  7:  623 

514.  A  section  foreman  whose  duties  re- 
quire him  to  be  on  and  about  the  track,  to 
keep  it  in  proper  condition  for  running 
trains  over  it,  where  he  is  liable  to  be  in- 
jured by  passing  trains,  is  a  fellow  servant 
with  the  conductor  of  a  freight  train,  so  as 
to  prevent  any  recovery  for  injuries  received 
by  him  in  consequence  of  the  conductor's 
negligence.  Elliot  v.  Chicago,  M.  &  St.  P. 
R.  Co.  5  Dak.  523,  41  N.  W.  758,  763,  3:  363 

515.  A  laborer  employed  by  a  railroad 
company  to  remove  snow  and  other  obstruc- 
tions from  its  track,  and  under  the  immedi- 
ate control  of  a  road  master,  is  a  fellow 
servant  with  a  track  walker  and  a  conduc- 
tor in  consequence  of  whose  negligence  he  is 
killed,  and  no  recovery  therefor  can  be  had 
against  the  company  for  his  death.  Fagun- 
des  v.  Central  P.  R.  Co.  79  Cal.  97,  21  Pac. 
437,  3:  824 

516.  A  foreman  of  a  bridge  gang  engaged 
in  repairing  bridges  along  the  line  of  a  rail- 
road is  a  fellow  servant  with  the  persons 
operating  a  freight  train  on  the  same  road, 
and  cannot  recover  for  injuries  occasioned 
by  negligence.  St.  Louis,  A.  &  T.  R.  Co.  v. 
Welch,  72  Tex.  298,  10  S.  W.  529,  2:  839 

517.  Although  asleep  upon  a  side  track  in 
a  car  provided  for  that  purpose,  the  fore- 
man of  a  bridge  gang,  who  is  liable  to  be 
called  at  any  moment  to  go  out  with  his 
gang  upon  the  road,  is  on  duty  so  far  as  to 
be  at  the  time  a  fellow  servant  with  the 
men  operating  a  freight  train,  whose  negli- 
gence causes  his  injury.  Id. 

518.  A  fireman  on  a  train  in  attempting 
to  deliver  a  message  from  the  road  master 
to  a  track  hand  between  stations  is  engaged 
in  the  same  department  of  service  as  the 
track  hand,  within  the  rule  that  the  master 
is  not  liable  to  one  servant  for  injuries 
negligently  inflicted  by  a  fellow  servant. 
Card  v.  Eddy,  129  Mo.  510,  28  S.  W.  979, 

36:  806 
Men  on  different  trains. 
See  also  infra,  580,  584. 

For  Editorial  Notes,  see  infra,  V.  §§  341/2, 
36. 

519.  A  brakeman  on  a  freight  train  is  a 
fellow-servant  of  a  fireman  on  another  train 
on  the  same  section  of  the  road,  where  both 
are  under  orders  of  the  same  train  despatch- 
er.  Relyea  v.  Kansas  Citv,  Ft.  S.  &  G.  R. 
Co.  112  Mo.  86,  20  S.  W.  480,  18:  817 

520.  The  conductor  of  a  passenger  train 
cannot  be  regarded  as  in  a  separate  depart- 
ment of  service  from  a  brakeman  of  a 
freight  train,  so  as  to  render  the  railroad 
company  liable  for  injury  to  the  latter  by 
his  negligence.  Louisville  &  N.  R.  Co.  v. 
Dillard    (Tenn.)   86  S.  W.  31.1.  69:  746 

521.  The  conductor  and  cri^iiirpr  of  a  rail- 
road train  arc  fellow  s<T\;uits  of  a  brake- 
man  on  another  train  on  the  sniiie  roatl  with 
which  a  eollisioii  occurs.  r.Mltiiiiorc  &  (.).  R. 
Co.  v.  Andrews,  6  U.  S.  App.  75,  1  C,  C.  A.  ( 
636,  50  Fed.  728,  17:  190 


522.  The  negligence  of  the  conductor  of  a 
construction  train  in  leaving  open  a  switcii 
which  a  rule  of  the  company  makes  it  his 
duty  to  attend  to  in  person  is  the  negligence 
of  a  fellow  servant  of  a  fireman  on  a  passen- 
ger train  who  is  injured  in  consequence  of 
the  open  switch.  St.  Louis,  I.  M.  &  S.  R. 
Co.  v.  Needham,  27  U.  S.  App.  227,  II  C.  C. 
A.  56,  63  Fed.  107,  25 :  833 
Car  or  engine  inspectors  and  other  em- 
ployees. 

Infra,  593. 

See  also  supra,  510,  511. 

For  Editorial  Notes,  se€  infra,  V.  §  34^4. 

523.  The  negligence  of  a  station  agent 
whose  duty  it  is  to  inspect  loaded  cars,  in 
permitting  a  car  to  go  into  a  train  im- 
properly loaded,  in  consequence  of  which  an 
employee  of  the  company  is  injured,  does 
not  give  to  the  latter  any  right  of  action 
against  the  company,  as  the  negligence  is 
that  of  a  fellow  servant.  Byrnes  v.  New 
York,  L.  E.  &  W.  R.  Co.  113  N.  Y.  251,  21 
N.  E.  50,  4:  151 

524.  A  yard  inspector  of  cars  and  a  yard 
foreman  are  fellow  servants,  where  both  are 
under  the  control  of  the  same  yard  master, 
and  the  inspector's  duty  is  to  determine  the 
suitability  of  cars  for  service,  while  that  of 
the  foreman  is  to  put  them  together  and 
make  up  outgoing  trains;  and  if  the  fore- 
man is  injured  through  the  negligence  of  the 
inspector  he  cannot  recover  therefor  against 
the  company.  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Rice,  51  Ark.  467,  II  S.  W.  699,  4:  173 

525.  A  car  inspector  and  switchman  are 
fellow  servants,  so  that  a  railroad  company 
is  not  liable  for  injury  to  a  switchman  by 
lumber  loaded  in  a  dangerous  manner  on  a 
flat  car,  which  is  permitted  to  go  forward 
after  being  received  from  a  connecting  road 
through  the  negligence  of  a  competent  in- 
spector furnished  by  it.  Lellis  v.  Michigan 
C.  R.  Co.  124  Mich.  37,  82  N.  W.  828,    70:  598 

526.  A  machinist  in  a  railroad  roundhouse, 
whose  duty  it  is  to  inspect  all  the  engines 
and  repair  them,  is  not  a  fellow  servant  of 
a  fireman  on  one  of  the  engines  while  the 
latter  is  out  on  the  road,  upon  the  engine. 
Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Becker, 
67  Ark.  1,  53  S.  W.  406,  46:  814 

527.  An  inspector  of  cars  is  not  a  fellow 
servant  of  a  brakeman  so  as  to  relieve  the 
railroad  company  from  liability  for  injury 
to  the  latter  while  coupling  ears,  caused  by 
the  negligent  loading  of  a  car  so  that  lum- 
ber projected  over  the  end.  Dewey  v.  De- 
troit, G.  H.  &  M.  R.  Co.  97  Mich.  343,  52  N. 
W.  942,  16:  342 

[This  case  was  Reversed  on  Rehearing  in 
97  Mich.  329.  56  N.  W.  756,  22:292] 

528.  A  railroad  company  is  liable  for  in- 
juries received  by  one  of  its  brakemen  in 
consequence  of  the  negligence  of  its  car  in- 
spector in  permitting  a  foreign  car  to  come 
upon  its  road  in  a  defective  and  unsafe  con- 
dition. International  &  G.  N.  R.  Co.  v. 
Keenan,  78  Tex.  294,  14  S.  W.  668.       9:  703 

529.  An  emploj'ee  operating  a  dump  car, 
wlio  is  charged  by  the  master  with  the  duty 
of    seeing    that   the    links    in    the    dumping 
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mechanism  of  the  cars  are  sound,  is,  in  pro- 
curing and  placing  a  link  on  a  car,  a  fellow 
servant  of  one  subseijuently  employed  to  op- 
erate it,  so  that  the  master  is  not  liable  for 
an  injury  to  the  latter  because  of  the  in- 
sufficiency of  the  link.  Buck  v.  New  Jersey 
Zinc  Co.  204  Pa.  132,  53  Atl.  740,  60:  453 

530.  A  hostler  in  charge  of  an  engine  run- 
ning through  a  yard  is  not  a  fellow  servant 
of  a  car  inspector  at  work  therein,  so  as  to 
relieve  the  company  from  liability  for  in- 
juries inflicted  by  him  upon  the  inspector  by 
the  negligent  running  of  the  engine.  Louis- 
ville &  N.  R.  Co.  V.  I^we,  118  Ky.  260,  80  S. 
W.  768,  65:  122 

6.  Vice  Principal;    Superior  Servant. 

(1)   In  General. 

Delegation  of  Master's  Duty  to  Fellow  Serv- 
ants, see  supra,  II.  e,  2. 
Allegations  as  to,  see  Pleading,  317. 
See  also  infra,  599-603. 
For  Editorial  Notes,  see  infra,  V.  §§  34-40. 

531.  The  "superior  servant  rule,"  as  a 
limitation  upon  the  master's  exemption 
from  liability  to  a  servant  for  the  negli- 
gence of  a  fellow  servant,  does  not  obtain 
in  New  Jersey.  Knutter  v.  New  York  & 
N.  J.  Teleph.  Co.  (N.  J.  Err.  &  App.)  67  N. 
J.  L.  646,  52  Atl.  565,  "    58:  808 

532.  It  is  not  the  rank  of  an  employee,  or 
his  authority  over  other  employees,  but  the 
nature  of  the  duty  or  service  he  performs, 
which  determines  whether  he  is  a  vice- 
principal  or  a  fellow  servant.  Lindvall  v. 
Woods,  41  Minn.  212.  42  N.  W.  1020,  4:  793 
Harrison  v.  Detroit,  L.  &  N.  R.  Co.  79  Mich. 
409,  44  N.  W.   1034,  7:  623 

533.  Whether  a  negligent  servant  is  a  fel- 
low servant  of  an  employee  who  is  injured 
by  his  negligence  depends,  not  on  their 
relative  rank,  but  on  the  character  of  the 
work  the  negligence  with  respect  to  which 
resulted  in  the  injury.  Ell  v.  Northern  P. 
R.  Co.  1  N.  D.  336.  48  N.  W.  222,         12:  97 

534.  In  respect  to  such  work  as  properly 
belongs  to  a  servant  to  do,  a  superintendent 
is,  while  performing  it,  discharging  the  duty 
of  a  servant,  for  whose  negligence  and  care- 
lessness the  master  is  not  responsible  to 
coservants.  Hussey  v.  Coger,  112  N.  Y.  614, 
20  N.  E.  556,  3:  559 

535.  If  a  vice  principal,  in  the  particular 
act  in  which  his  negligence  occurs,  is  not 
in  the  line  of  his  duty,  but  performing  an 
act  in  the  line  of  one  who  would  be  a  fellow 
servant  with  the  injured  servant,  the  mas- 
ter is  not  liable  for  the  negligence  of  the 
vice  principal,  as  he  is,  as  to  this  act,  a  fel- 
low servant  with  the  injured  one.  Jackson 
V.  Norfolk  &  W.  R.  Co.  43  W.  Va.  380,  27 
S.  E.  278.  31  S.  E.  258,  46:  337 

536.  A  foreman  is  not  a  fellow  servant  of 
a  man  under  his  orders,  in  respect  to  his 
performance  of  the  master's  duty  of  direct- 
ing the  work  in  his  charge.  Schroeder  v. 
Chicago  &  A.  R.  Co.  108  Mo.  322,  18  S.  W. 
lOM,  18:  827 

r)37.  A  person  vested  with  full  control  in 


a  particular  branch  of  business,  subject  to 
no  supervision  except  the  master's,  over  the 
action  of  employees  whose  duty  it  is  to 
obey  him,  stands  in  the  place  of  the  mas- 
ter, and  is  not  a  fellow  servant  with  them. 
Hunn  V.  Michigan  C.  R.  Co.  78  Mich.  513, 
44  N.  W.  502,  7:  500 

538.  Where  an  agent  whose  negligence 
causes  an  injury  is  at  the  time  in  the  mas- 
ter's place,  he  is  not  a  coemployee,  but  a 
representative  of  the  employer,  and  his 
breach  of  duty  is  the  employer's  wrong. 
Taylor  v.  Evansville  &  T.  H.  R.  Co.  121  Ind. 
124,  22  N.  E.  876,  6:  584 

539.  Persons  engaged  in  the  service  of  a 
master,  who  are  intrusted  by  him  with  the 
management  or  direction  of  his  general 
work,  or  with  some  particular  part  thereof, 
are  not  fellow  servants  with  the  subordinate 
employees,  but  are  vice  principals,  for 
whose  negligence,  resulting  in  the  injury 
of  employees,  the  master  is  liable.  John- 
son v.  Union  P.  Coal  Co.  28  Utah,  506,  76 
Pac.  1089,  67:  506 

540.  A  servant  having  authority  to  direct 
and  control  others  need  not  be  engaged  in 
performing  the  absolute  duties  of  the  mas- 
ter when  he  commits  a  negligent  act  caus- 
ing injury  to  one  under  his  control,  nor  be 
actually  engaged  in  exercising  his  power  of 
superintendence  over  the  injured  servant,  in 
order  to  render  the  master  liable  under  Utah 
Rev.  Stat.  1898,  §  1342,  making  all  servants 
who  have  authority  to  direct  and  superin- 
tend other  servants  vice  principals  of  the 
master.  Southern  P.  Co.  v.  Schoer,  52  C.  C. 
A.  268,  114  Fed.  466,  57:  707 

541.  Whenever  a  master  delegates  to  an- 
other the  performance  of  a  duty  to  a  serv- 
ant which  rests  upon  himself  absolutely, 
he  is  liable  for  the  manner  in  which  the 
duty  is  performed;  and  to  the  extent  of  the 
discharge  of  that  duty  the  agent  stands  in 
the  place  of  the  master,  but  as  to  all  other 
matters  he  is  a  mere  coservant  with  other 
employees.  Lindvall  v.  Woods,  41  Minn. 
212,  42  N.  W.  1020.  4:  793 
Harrison  v.  Detroit,  L.  &  N.  R.  Co,  79 
Mich.  409,  44  N.  W.  1034,  7:  623 

542.  The  negligent  act  of  a  foreman  with 
general  control  and  authority  to  employ  and 
discharge  workmen,  in  ordering  a  subject 
workman  upon  an  elevator,  and  himself 
operating  the  elevator  with  negligence,  to 
the  workman's  injury,  is  not  the  act  of  a 
fellow  servant,  but  of  a  vice  principal. 
Swift  v.  Bleise,  63  Neb.  739,  89  N.  W.  310. 

57:  147 

543.  A  foreman  authorized  to  purchase, 
inspect,  and  direct  the  use  of  lumber  for 
the  temporary  structure  of  a  bridge  which 
his  employer  is  engaged  in  constructing 
represents  the  master  in  respect  to  the  duty 
of  inspecting  to  ascertain  if  the  lumber  used 
is  reasonably  suital)le  for  the  purpose  in- 
tended, so  as  to  render  the  master  liable  for 
injuries  to  other  employees  due  to  failure 
to  perform  that  dutv.  Lafavette  Bridge 
Co.  v.  Olsen,  47  C.  C.  A.  367,  108  Fed.  335, 

54:  33 

544.  That  the  boss  of  a  gang  of  workmen 
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is  engaged,  a  greater  portion  of  the  time, 
in  working  with  his  hands,  does  not  neces- 
sarily show  that  he  is  not  at  the  same  time 
giving  superintendence  to  the  work,  within 
the  meaning  of  a  statute  making  the  em- 
ployer liable  for  injury  to  his  employee  "by 
reason  of  the  negligence  of  any  person  in 
the  service  of  the  employer,  intrusted  with 
and  exercising  superintendence,  whose  sole 
or  principal  duty  is  that  of  superintend- 
ence." Canney  v.  Walkeine,  51  C.  C.  A.  53, 
113  Fed.   66,  58:  33 

545.  A  foreman  of  a  lumber  camp,  whose 
duty,  in  the  interest  of  a  common  employer, 
requires  him  to  ride  on  a  log  train  to  and 
from  the  camp  to  the  mill,  is  a  fellow  serv- 
ant with  the  employees  of  the  same  em- 
ployer operating  such  log  train,  and  not  a 
passenger,  unless  there  is  an  express  or  im- 
plied contract  requiring  him,  directly  or  in- 
directly, to  pay  fare  for  his  passage.  Sand- 
erson v.  Panther  Lumber  Co.  50  W.  Va. 
42,  40  S.  E.  368,  55:  908 

546.  A  foreman  and  servant  engaged  in 
deepening  a  canal  are  fellow  servants  in  at- 
tempting to  extinguish  a  fire  spreading  over 
atljacent  land  towards  property  of  the  mas- 
ter on  the  canal  bank,  so  that  the  master  is 
not  liable  for  injuries  to  the  servant  from 
the  negligence  of  the  foreman  in  failing  to 
warn  him  of  the  impending  fall  of  burning 
trees.  Maltbie  v.  Belden,  167  N.  Y.  307.  60 
N.    E.    645,  54:  52 

547.  In  working  with  a  derrick  the  fore- 
man and  his  assistants  are  fellow  servants, 
and  the  master  is  not  responsible  to  any 
one  of  them  for  the  negligence  of  any  other 
in  the  use  of  the  materials  and  implements 
which  the  master  has  supplied.  McKinnon 
V.  Noreross,  148  Mass.  533,  20  N.  E.  183, 

3:  320 

548.  The  negligence  of  the  foreman  of  a 
gang  in  failing  to  block  a  pile  which  was 
shoved  against  a  servant,  injuring  him,  be- 
cause it  was  not  blocked,  is  the  negligence 
of  a  fellow  servant,  although  the  foreman 
had  authority  to  employ  and  discharge  him 
and  had  control  of  him  in  doing  the  work. 
Ell  v.  Northern  P.  R.  Co.  1  X.  D.  336.  48  X. 
W.   222,  12:  97 

549.  A  master  mechanic  in  a  machine  shop 
having  entire  control  of  the  shop  as  well  as 
of  all  the  work  and  employees  therein,  and 
having  full  authority  to  employ  and  dis- 
charge workmen,  and  to  select  and  change 
machinery. — is  not  a  fellow  servant  of  a 
machinist  employed.  Tavlor  v.  Evansville 
&  T.  H.  R.  Co.  121  Ind.  124.  22  X.  E.  87G. 

6:  584 

550.  Persons  who.  under  a  license  from 
the  master,  put  new  buiner^  in  a  brick  kiln 
for  the  purpose  of  testing  their  advantages, 
are  in  the  position  of  vice  ptincipals  so  far 
as  relates  to  making  siicli  apparatus  suit- 
able and  >afe  for  the  employees  or  giving 
notice  of  increased  dnncer.  Pullman's  Pal 
ace  Car  Co.  v.  I.aack.  14.S  111.  242.  .S2  \.  K 
28.'5.  18:21.-. 

.').")!.  One  operating  a  body  maker  in  :i 
can  niainifactory.  having  authority  to  dirort 
the  actions  uf  the  machine  tender,  and  tlieie 


fore  representing  the  master  in  directing 
the  tender  to  remove  a  can  body  which  has 
caught  in  the  machine,  does  not,  by  reason 
of  the  fact  that  it  is  his  duty  to  start  the 
machinery  with  his  own  hand,  become  the 
fellow  servant  of  the  tender  in  so  doing, 
so  as  to  relieve  the  master  from  liability 
for  injuries  to  the  tender  caused  by  his 
starting  the  machinery  before  the  tender 
has  withdrawn  his  hand  from  within  it. 
Norton  Bros.  v.  Nadebok,  190  111.  595,  60  N. 
E.  843,  54:  842 

552.  A  loom  fixer  in  a  cotton  mill,  whose 
duty  is  to  look  after  the  looms  and  keep 
them  in  proper  repair,  is  not  the  fellow 
servant  of  weavers  -employed  at  the  looms, 
within  the  rule  that  the  master  is  not  liable 
for  injuries  received  through  the  negligence 
of  a  fellow  servant.  Jacques  v.  Great  Falls 
Mfg.  Co.  60  N.  H.  482,  22  Atl.  552,     13:  824 

553.  A  master  is  not  liable  for  injury  to 
an  employee  caused  by  the  fall  of  a  heavy 
casting  which,  in  order  to  remove  its  natural 
support  for  repairs,  has  been  negligently 
shored  up  by  a  timber  set  on  end,  instead 
of  safe  and  proper  shoring,  although  the 
shoring  was  done  by  the  master  mechanic, 
who  was  an  intermediate  officer  in  the  es- 
tablishment, having  authority  to  direct  the 
person  injured,  and  some  authority  as  to 
his  employment  and  discharge.  Stevens  v. 
Chamberlin,  40  C.  C.  A.  421,  100  Fed.  378, 

'  51:513 

554.  A  ship  carpenter  designated  by  the 
foreman  in  charge  of  the  construction  of  a 
ship  to  act  as  intermediary  to  transmit 
signals  from  him  to  those  in  charge  of  a 
winch  operated  by  steam,  by  which  cants  or 
framing  of  the  ship  are  raised  to  place  and 
held  until  fastened,  and  which  is  needlessly 
placed  out  of  sight  of  the  foreman,  whose 
signals  are  necessary  to  effect  the  proper 
adjustment  of  the  cants,  is  not  a  fellow 
servant  of  the  carpenters  engaged  in  fasten- 
ing the  cants  in  place,  and  the  master  will 
be  liable  in  case  he  negligently  transmits 
the  foreman's  signal,  in  consequence  of 
which  the  cant  falls  and  injures  a  carpenter. 
Sroufe  V.  Moran  Brothers  Co.  28  Wash.  381, 
68  Pac.  896.  58:  313 

555.  Where  the  superintendent  of  repairs 
to  a  ship  directed  assistants  to  be  sent  up 
from  the  hold  to  open  a  hatchway  on  the 
main  deck,  and  when  two  men  arrived  for 
that  purpose,  and,  with  another  employee, 
approached  the  hatchway,  called  out  to  one 
of  the  men  by  name,  saying,  "Take  off  that 
hatch."  and  the  man  addressed,  supposing 
one  of  the  others  had  hold  of  the  other  end, 
took  hold  of  the  hatch  and  pulled  the  oppo- 
site end  from  its  resting-place  before  any- 
one else  iiot  hold  of  it.  and  the  hatch  fell 
through  the  opening,  injuring  another  work- 
man under  it.  in  the  hold,  the  master  was 
not  liable  for  the  injuries  received  in  conse- 
(]uenee.  whether  the  customary  caution  was 

>)■  was  not  given  to  thoi-e  at  work  below. 
The  superintendent,  whether  he  undertook 
III  iiei't'omi  tlie  work  of  removing  hatches,  or 
:ii(iere(l  it  to  he  (lone  by  others,  was,  in 
either  ease,  engaged   isi  [jerforming  the  duty 
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of  a  workman.     Hussey  v.  Coger,  112  N.  Y. 
614,  20  N.  E.  556,  3:  55& 

556.  The  duty  of  using  a  fender  provided 
by  the  owner  of  a  vessel  to  aid  in  docking 
it  does  not  rest  upon  him,  and  therefore  he 
is  not  liable  for  injuries  to  an  employee  re- 
sulting from  the  neglect  of  the  mate  to  use 
it  in  bringing  the  vessel  into  the  dock,  al- 
though the  injured  employee  works  under 
the  immediate  orders  of  the  mate.  Kelly  v. 
New  Haven  Steamboat  Co.  74  Conn.  343,  50 
Atl.  871,  57:494 
Quarry  foreman. 

For  Editorial  Notes,  see  infra,  V.  §  39. 

557.  The  failure  of  a  quarry  foreman  to 
give  warning  of  a  blast,  as  it  was  his  duty 
to  do  in  time  to  permit  the  workmen  to  get 
out  of  danger,  is  imputable  to  the  employer, 
and  is  not  one  of  the  risks  assumed  by  the 
employefe.  Belleville  Stone  Co.  v.  Mooney 
(N.  J.  Err.  &  App.)  61  N.  J.  L.  253,  39  Atl. 
764,  39:  834 
Engineer. 

558.  An  employee  engaged  in  repairing  an 
engine  belonging  to  his  employer,  and  the 
engineer,  whose  duty  it  is  to  prevent  the 
starting  of  the  engine  while  the  repairer  is 
at  work,  are  fellow  servants.  Dantzler  v. 
De  Bardeleben  Coal  &  I.  Co.  101  Ala.  309,  14 
So.  10,  22:  361 

559.  Negligence  in  the  exercise  of  super- 
intendence intrusted  to  an  employee,  with- 
in the  meaning  of  Ala.  Code,  §  2590,  subs.  2, 
does  not  exist  in  the  case  of  an  engineer 
whose  duty  it  is  personally  to  operate  the 
engine  although  he  usually  has  a  helper, 
where,  in  the  absence  of  the  helper,  by  the 
negligence  of  the  engineer  in  starting  the 
engine,  or  in  failing  to  prevent  a  third  per- 
son from  starting  it,  a  person  engaged  in 
repairing  the  engine  is  killed,  since  the 
primary  duty  of  the  engineer  is  not  that  of 
superintendence,  but  that  of  a  laborer.       Id. 

560.  An  engineer  in  charge  of  a  refrigera- 
tmg  machine  under  the  direction  of  the  su- 
perintendent and  general  manager  of  a  cor- 
poration when  he  is  present,  and  in  sole 
charge  during  his  absence,  with  the  same 
power  to  control  workmen  that  the  superin- 
tendent had  when  present,  is  not  at  such  a 
time  a  fellow  servant  of  a  workman  under 
his  control  who  is  injured  while  obeying  his 
orders  in  a  dangerous  service.  Rvan  v.  Los 
Angeles  Ice  &  C.  S.  Co.  112  Cal.  244,  44  Pac. 
471,  -32:  524 
In  mine. 

For  Editorial  Notes,  see  infra,  V.  §  39. 

561.  A  mine  boss  who  has  authority  to 
hire  and  discharge  employees  is  not  a  fel- 
low servant  with  the  miners  employed  by 
him,  but  as  to  them  he  stands  in  the  place 
of  the  employer,  who  is  responsible  for  his 
acts  and  omissions  in  the  operation  of  the 
mine.  Wellston  Coal  Co.  v.  (Smith,  65  Ohio 
St.  70,  61  X.  E.  143,  55:  99 

562.  A  mine  boss  who  directs  a  ten -year- 
old  boy  to  leave  the  wnrk  he  is  (ioinu'  iuid 
;issist  ill  switching'  co;U  cni's  is  not  a  fellow 
servant  of  sucli  boy.  prccliuliiig  a  i-ecovery 
by  the  latter  from  the  niinr^  owner  for  in- 
juries received  in   obeying  the  order.     Bra- 


zil Block  Coal  Co.  v.  Oaffnev,  119  Ind.  455, 
21  N.  E.  1102,  ^  4:  850 

563.  A  mine  boss  employed  according  to 
the  provisions  of  W.  Va.  Code  1891,  Append, 
p.  995,  §  11,  is  such  a  fellow  servant  of 
workmen  in  the  mine  that  in  case  of  injury 
to  them  through  his  negligence  the  master  is 
not  responsible.  Williams  v.  Thacker  Coal 
&  C.  Co.  44  W.  Va.  599,  30  S.  E.  107,  40:  812 

564.  Failure  of  miners  or  a  shift  boss  to 
notify  the  timbermen  that  a  newly  opened 
space  in  the  mine  is  ready  to  be  timbered  is 
the  negligence  of  fellow  servants  of  a  tram- 
mer who  is  injured  by  the  fall  of  ore  from 
the  roof  because  of  absence  of  the  timber. 
Petaja  v.  Aurora  Iron  Min.  Co.  106  Mich. 
463,  64  N.  W.  335,  32:  435 

565.  Failure  of  loaders  to  perform  their 
duty  and  remove  loose  coal  hanging  in  a 
mine,  which  renders  the  place  unsafe  for 
other  employees  to  work  in,  is  the  negli- 
gence of  the  master,  and  not  of  the  fellow 
servant  of  a  machine  man's  helper;  so  that 
the  master  is  not  relieved  from  liability  for 
injury  to  him,  caused  by  such  negligence,  on 
the  theory  that  the  injury  was  caused  by 
the  act  of  his  fellow  servant.  Tradewater 
Coal  Co.  V.  Johns<in,  24  Ky.  L.  Rep.  1777,  72 
S.  W.  274,  61:161 

(2)  Railroad  Cases. 

Delegation  of  Master's  Duty  to  Fellow  Serv- 
ant, see  supra,  224,  225,  447,  448. 

Change  of  Rule  by  Statute,  see  supra,  II.  e, 
4,   b. 

For  Editorial  Notes,  see  infra,  V.  §  39. 

566.  The  omission  of  a  railroad  station 
agent,  upon  placing  persons  in  the  station 
to  guard  against  burglars,  to  take  necessary 
precautions  to  guard  against  injury  to  other 
employees,  will  be  regarded  as  that  of  the 
company,  for  the  consequences  of  which  it 
will  be  liable.  Lipscomb  v.  Houston  &  T.  C. 
R.  Co.  95  Tex.  5,  64  S.  W.  923,  55:  869 

567.  The  manner  of  delivering  messages 
to  railroad  employees  is  not  a  part  of  the 
employer's  duty,  so  that  he  will  be  liable  for 
injuries  inflicted  on  an  employee  by  the 
negligence  of  another  employee  to  whom 
the  message  was  intrusted,  in  attaching  it 
to  a  weight  and  throwing  it  from  a  moving 
train.  Card  v.  Eddv,  129  Mo.  510,  28  S.  W. 
979,  36:  806 

568.  A  foreman  of  a  bridge  construction 
gang  does  not  represent  the  master  in  di- 
recting, at  a  time  when  a  train  is  passing, 
the  raising,  by  a  derrick  so  constructed  as 
to  swing  toward  the  track,  of  a  stone  to 
be  placed  in  a  pier  of  a  railroad  bridge,  the 
effect  of  which  is  that  tlie  stone  swings 
against  tlie  train,  and  is  forced  against  an 
emploveo  to  his  injury.  Southern  Indiana 
R.  Co.'  V.  Harrcll.  161  Ind.  689,  68  N.  E.  262. 

63 :  460 
.■^Git.  A  ])ers()n   |)]aced   by   a   railroad  com- 
pany   in    charge   of  the   operation    of  a   pile 
driver  and  the  car  upon  which  it  is  carried, 
with  discretion  to  determine  when  to  remove 
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the  apparatus  from  the  main  track  to  avoid 
passing  trains,  and  the  method  of  doing  so, 
and  with  authority  to  direct  the  acts  of  the 
other  employees  in  accomplishing  that  pur- 
pose, is,  with  regard  to  that  matter,  a  fore- 
man or  vice  principal.  Illinois  S.  R.  Co.  v. 
Marshall,  210  111.  562,  71  N.  E.  597,    66:  297 

570.  A  servant  employed  to  assist  in  shift- 
ing cars  to  be  loaded  at  a  mill  cannot  hold 
the  master  liable  for  an  injury  caused  by 
the  negligence  of  the  foreman  in  charge  of 
the  two  or  three  men  engaged  in  such  work, 
but  who  is  not  at  the  head  of  a  department 
of  the  work,  in  directing  him  to  push  a  car 
after  it  has  been  set  in  motion  by  the 
momentum  of  another  car,  or  in  failing  to 
stop  the  latter  after  the  servant,  in  at- 
tempting to  obey  the  order,  has  slipped  and 
fallen  in  such  a  way  that  he  will  be  injured 
in  case  it  is  not  stopped.  Dill  v.  Marmon, 
164  Ind.  507,  73  N.  E.  67,  69:  163 
Train  dispatcher. 

For  Editorial  Notes,  see  infra,  V.  §§  34,  35. 

571.  A  train  dispatcher  having  full  con- 
trol in  the  telegraph  management  of  trains 
is  not  a  fellow  servant  with  trainmen. 
Hunn  v.  Michigan  C.  R.  Co.  78  Mich.  513,  44 
N.  W.  502,  7:  500 

572.  A  train  dispatcher  who  controls  and 
directs  the  movements  of  trains  is  not  the 
fellow  servant  of  a  fireman  on  a  passenger 
train  employed  by  the  same  company.  Lit- 
tle Rock  &  M.  R.  Co.  V.  Barry,  58  Ark.  198, 
23  S.  W.  1097,  25:386 

573.  A  train  dispatcher  in  sending  special 
telegraph  orders  for  the  movement  of  trains, 
which  are  entirely  controlled  by  such  orders 
because  they  are  behind  time,  is  not  a  fellow 
servant  of  the  fireman  on  one  of  such  trains, 
but  is.  in  respect  to  such  duty,  acting  as  the 
master,  as  his  alter  ego.  Hankins  v.  New 
York.  L.  E.  &  W.  R.  Co.  142  N.  Y.  416,  37  N. 
E.  466,  25:396 

.574.  A  train  dispatcher  with  power  to  em- 
ploy and  discharge  flagmen  and  brakemen, 
and  having  general  charge  of  the  trainmen 
of  one  division  and  movement  of  trains 
thereon,  but  without  power  to  employ 
enginemen  and  firemen, — is  the  fellow  serv- 
ant of  an  engineman  who  is  injured  in 
consequence  of  the  train  dispatcher's  negli- 
gence in  sending  incompetent  or  unfit  brake- 
men  with  the  train.  Norfolk  &  W.  R.  Co. 
V.  Hoover.  79  Md.  253,  29  Atl.  094.  25:  710 
Roadmaster. 

T)?").  The  roadinastor  of  a  railroad  com- 
pany, directing  the  work  of  tearing  away  a 
bridge,  is  not  the  viro  ]irinci|ial  of  the  em- 
ployer to  tlie  extent  tliat  Iiis  omission  to 
give  a  partirnilar  warning  of  a  detail  there- 
of which  portends  dangers  \vf)uld  render  the 
master  liable  for  his  oMii>^iiins  in  that  re- 
spect. O'XeiJ  V.  Cvont  Xorthcrn  R.  Co.  SO 
:\IiTin.  27.  S2  X.  W.  lOSG,  51:  532 

Assistant    roadmaster. 

.")7li.  An  assistant  rnadina-fcr  liaving  full 
power  to  direr-t  and  cnntrol  the  work  of  a 
gang  of  men.  in-luding  tlicii-  furcMnan.  in 
lf)adiiiL:'  raili'oai]  fail-  on  far.-,  with  power 
to  (lii-ect  the  discliaru'e  nt  any  <^(  thoin.  is 
not    a    fell()w    ,-ervanL    of    the    men,    but.    in 


respect  to  his  negligence  toward  them, 
stands  in  the  place  of  the  master.  Palmer 
V.  Michigan  C.  R.  Co.  93  Mich.  363,  53  N. 
W.   397,  17:  636 

577.  An  assistant  roadmaster  having  gen- 
eral charge  of  a  portion  of  a  railroad,  with 
control  of  all  the  section  gangs  along  that 
line,  is  not  a  fellow  servant  with  a  section 
hand  so  as  to  prevent  recovery  by  the  lat- 
ter for  an  injury  caused  by  the  negligence 
of  the  former  in  ordering  him  to  continue 
work  while  an  engine  is  approaching,  thus 
throwing  him  off  his  guard,  and  then  failing 
to  take  care  to  prevent  in  jury,  by  the  ap- 
proach of  the  engine.  Harrison  v.  Detroit, 
L.  &  N.  R.  Co.  79  Mich.  409,  44  N.  W.  1034, 

7:  623 
Yardmaster. 
Allegations  as  to,  see  Pleading,  344. 

578.  A  general  yardmaster  of  a  railroad 
is  a  fellow  servant  of  a  yard  foreman,  with- 
in the  rule  that  the  master  is  not  liable  to 
one  for  the  negligence  of  the  other.  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  V.  Gray,  41  C. 
C.  A.  535,  101  Fed.  623,  50:47 

579.  A  yardmaster  who  is  charged  with 
the  necessity  of  personally  supervising  men 
under  his  control,  to  see  that  cars  are  not 
run  in  upon  a  repair  track  where  a  car  re- 
pairer is  engaged  in  repairing  a  car,  is  not 
merely  a  co-laborer  with  the  latter,  but  is 
performing  a  duty  of  the  master.  St.  Louis, 
A.  &  T.  R.  Co.  V.  Triplett,  54  Ark.  289,  15 
S.  W.  831,  16  S.  W.  266,  11:  773 

580.  A  yardmaster  in  lawful  command 
and  control  of  a  train  as  a  conductor  for  the 
occasion  is  a  conductor  within  the  meaning 
of  the  rule  making  him  a  vice  principal  as 
regards  a  brakeman  on  another  train  with 
which  his  train  has  a  collision.  Daniel  v. 
Chesapeake  &  O.  R.  Co.  36  W.  Va.  397,  15 
S.  E.  162,  16:  383 
Conductor. 

.Judicial  Notice  as  to,  see  Evidence,  90. 

See  also  supra,  520-522,  580. 

For  Editorial  Notes,  see  infra,  V.  §  36. 

581.  A  conductor  is  a  fellow  servant  with 
a  brakeman  and  other  servants  on  a  train, 
not  a  vice  principal.  Jackson  v.  Norfolk  & 
W.  R.  Co.  43  W.  Va.  380,  27  S.  E.  278,  31  S. 
E.  258,  46:337 

582.  A  conductor  is  a  fellow  servant  of  a 
brakeman  under  him,  when  he,  contrary  to 
the  rules  of  the  company,  directs  the  move- 
ment of  his  train  onto  a  track  upon  which 
a  train  from  the  opposite  direction  is  due, 
so  that  the  employer  will  not  be  liable  for 
injuries  caused  to  the  brakeman  by  the  re- 
sulting collision.  N'orfolk  &  W.  R.  Co.  v. 
Swaine.  95  Va.  398,  28  S.  E.  578,  46:  359 

583.  The  conductor  and  engineer  of  a 
freight  train  are  both  fellow  servants  of  a 
fireman,  so  as  to  preclude  him  from  recover- 
ing for  injuries  received  by  reason  of  the  de- 
railment of  the  train  at  a  switch  that  was 
caused  by  the  negligence  of  the  engineer 
and  the  conductor.  Grattis  v.  Kansas  City, 
P.  &  G.  R.  Co.  153  Mo.  380,  55  S.  W.  108, 

48:  399 
.^84.  A  fireman  on  a  train  is  not  the   fel- 
low  servant   of  the  conductor  of  his  train, 
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or  of  that  of  a  preceding  one,  with  reference 
to  the  placing  and  observance  of  signals  to 
prevent  a  collision  in  case  the  leading  train 
is  delayed  so  as  to  be  a  menace  to  the  fol- 
lowing one.  Howe  v.  Northern  Pacific  R. 
Co.  30  Wash.  569,  70  Pac.  1100,  60:  949 

585.  A  conductor  in  charge  of  a  railroad 
train,  with  a  right  to  command  and  to  con- 
trol its  movements,  who  leaves  it  standing 
on  the  main  line  along  which  another  train 
due  and  expected  by  him  has  a  right  to  pass, 
but  which  he  fails  to  use  ordinary  care  to 
warn  or  notify  of  such  obstruction  in  its 
way,  whereby  a  collision  takes  place,  is  not 
the  fellow  servant  of  a  brakeman  on  the 
othw  train  so  as  to  relieve  the  company  of 
liability  for  injury  to  the  brakeman  caused 
by  the  negligence  of  the  conductor.  Daniel 
v.  Chesapeake  &  O.  R.  Co.  36  W.  Va.  397, 
15  S.  E.  162,  16:  383 

586.  The  conductor  of  a  freight  train 
having  exclusive  control  thereof  in  relation 
to  other  employees  acting  under  him  on  the 
train  directing  its  movements,  occupies  the 
position  of  a  vice  principal  toward  a  brake- 
man  injured  by  such  conductor's  suddenly 
ordering  the  train  to  start  while  the  brake- 
man  is  in  a  position  of  danger.  Canadian 
P.  R.  Co.  V.  Johnston.  26  U.  S.  App.  85,  9  C. 
C.  A.  587,  61  Fed.  738,  25:  470 

587.  A  railroad  conductor  in  signaling  the 
engineer  to  back  the  engine  for  the  purpose 
of  effecting  a  coupling  acts  in  his  capacity 
as  representative  of  the  master,  and  not  as 
a  fellow  servant  of  the  brakeman,  who  is 
attempting  to  prepare  the  cars  for  the 
coupling;  so  that  the  master  will  be  liable 
in  case  he  acts  negligently  to  the  injury  of 
the  brakeman,  although  the  engineer  would 
have  obeyed  the  signal  had  it  been  given  by 
the  brakeman  himself.  Alabama  G.  S.  R. 
Co.  V.  Baldwin,  113  Tenn.  409,  82  S.  W.  487, 

67:  340 
Engineer. 
See  also  supra,  521,  583. 

588.  A  locomotive  engineer  is  a  fellow 
servant  of  his  fireman,  so  that  the  latter 
cannot  recover  from  the  company  for  in- 
juries resulting  from  the  former's  negligence. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Blohn,  73  Tex.  637. 

11  S.  W.  867.  4:  764 
Hobbs  V.  Atlantic  &  N.  C  R.  Co.  107  N.  C.  1, 

12  S.  E.   124,  9:  838 

589.  A  brakeman  on  the  forward  end  of 
a  freight  train  which  is  uncoupled  or  broken 
in  two,  leaving  the  conductor  on  the  rear 
end,  although,  under  the  rules  of  the  com- 
pany, the  right  to  command  thereupon  de- 
volves upon  the  engineer,  is  a  fellow  serv- 
ant of  the  latter  until  the  engineer  avails 
himself  of  his  right  to  take  charge  of  the 
train,  and  does  take  charge,  and  assumes  to 
direct  and  control  the  movements  of  the 
brakeman;  and  where,  acting  without  direc- 
tions from  the  engineer,  but  in  perform- 
ance of  his  duty  under  the  rules  of  the  com- 
pany, the  brakeman  goes  to  the  rear  end  of 
his  fragment  of  the  train,  to  act  as  lookout, 
and  give  signals  to  the  ongineor.  and  by  the 
latter'?  negligence  in  suddenly  jerking  the 
train  is  thrown  off  and  injured,  he  cannot 


recover.     Louisville  &  N.  R.  Co.  v.  Martin, 
87  Tenn.  398,  10  S.  W.  772,  3:  282 

Head  hostler. 

590.  The  head  hostler  in  a  roundhouse, 
who  has  no  power  to  hire  or  discharge  any- 
one, is  the  felloAV  servant  of  a  fireman  on 
an  engine,  so  that  his  knowledge  of  the  in- 
competence of  a  wiper,  and  that  he  attempts 
to  move  engines  without  authority,  will  not 
charge  the  railroad  company  with  liability 
for  injury  to  the  fireman  through  the  wiper's 
negligently  moving  an  engine.  Smith  v.  St. 
Louis  &  S.  F.  R.  Co.  151  Mo.  391,  52  S.  W. 
378,  48:  368 
Section  foreman. 

591.  Under  statutes  requiring  employees 
to  be  in  the  same  grade  of  employment  to 
be  fellow  servants,  a  foreman  in  control  of 
a  bridge  gang  is  not  a  fellow  servant  of  a 
member  of  the  gang.  Texas  &  P.  R.  Co.  v. 
Carlin,  49  C.  C.  A.  605,  111  Fed.  777,    60:  462 

592.  A  foreman  of  a  gang  of  section 
hands,  having  power  to  employ  and  dis- 
charge the  men  under  him,  and  full  control 
of  their  work  and  movements,  is  a  vice 
principal,  and  not  a  fellow  servant  with 
them.  Russ  v.  Wabash-  Western  R.  Co.  112 
Mo.  45,  20  S.  W.  472,  18:  823 

593.  A  section  foreman  stands  in  place  of 
his  master  in  respect  of  the  duty  to  give 
notice  of  a  dangerous  obstruction  on  the 
track,  and  is  not  as  to  his  negligence  in 
failing  to  do  so  a  fellow  servant  of  a  con- 
ductor who  is  injured  by  reason  of  such  ob- 
struction. Fisher  v.  Oregon  S.  L.  &  U.  N. 
R.  Co.  22  Or.  533,  30  Pac.  425,  16:  519 

594.  A  section  foreman  in  charge  of  a 
crew  on  a  hand  car,  with  power  to  determine 
where  the  car  should  be  stopped,  is  not,  in 
the  act  of  applying  the  brakes,  a  fellow 
servant  of  one  of  the  crew,  so  as  to  re- 
lieve the  railroad  company  from  liability 
for  injuries  to  the  latter  by  his  negligent 
application  of  the  brakes.  Illinois  C.  R.  Co. 
v.  Josey,  110  Ky.  342,  61  S.  W.  703,     54:  78 

595.  The  negligence  of  a  gang  boss  in 
ordering  a  boy  fourteen  or  fifteen  years  of 
age  and  who  was  subject  to  his  orders,  to 
run  and  throw  away  an  ignited  stick  of 
giant  powder,  which  act  was  outside  of  the 
duties  and  employment  of  the  boy,  but  with- 
in the  scope  of  the  employment  and  duties 
of  the  boss, — ^is  the  negligence  of  the  em- 
ployer, which  makes  the  latter  liable  for 
the  resulting  death  of  the  boy.  Orman  v. 
Mannix,  17  Colo.  564,  30  Pac.  1037,     17:  602 

596.  The  boss  or  foreman  of  a  gang  of 
men  unloading  and  leveling  dirt  on  a  rail- 
road, who  is  under  the  immediate  control 
of  a  railroad  official  who  is  often  present, 
sometimes  daily,  directing  the  work,  is  a 
fellow  servant  of  a  member  of  the  gang  who 
is  injured  by  the  foreman's  failure  to  give 
notice  that  the  train  is  about  to  move, 
whether  he  had  authority  to  hire  and  dis- 
charge the  men  under  him,  or  not.  Schroe- 
der  V.  Flint  &  P.  M.  R.  Co.  103  Mich.  213, 
61  X.  W.  663.  29:321 
Street  car  starter. 

.>97.  A  car  starter  does  not  represent  the 
principal  in  ordering  the  niotorman  of  a 
street  car  to  move  the  car  forward  so  as  to 
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clear  the  switch  at  the  terminus  of  tlie  line, 
where  the  car  is  being  moved  from  one 
track  to  the  other,  preparatory  to  making 
the  return  trip,  so  as  to  render  the  prin- 
cipal liable  for  an  injury  thereoy  eaiised  to 
the  conductor;  but  he  is  a  fellow  servant 
of  the  conductor.  Sams  v.  St.  Louis  &  M. 
R.  R.  Co.  174  Mo.  53,  73  S.  W.  686,     61 :  475 

598.  A  watchman  at  a  curve  of  a  cable 
street  railroad,  whose  duty  is  to  signal  ap- 
proaching cars  to  stop  and  start,  so  that 
they  will  not  meet  upon  the  curve,  is  a  fel- 
low servant  with  a  gripman,  within  the  rule 
exempting  the  master  from  liability  for 
negligence  of  fellow  servants.  Murray  v. 
St.  Louis,  C.  &  W.  R.  Co.  98  Mo.  573,  12  S. 
W.  252,  5:  735 

6.  For  What  Acts  of  Fellow  Servant  Master 
is  Liable. 

a.  In  General. 

Proximate  Cause  of  Injury  to  Follow  Serv- 
ant, see  Proximate  Cause,  125,  129. 

Joint  Liability  of  Master  and  Contractor, 
see  Joint  Creditors  and  Debtors,  1. 

Question  for  Jury  as  to,  see  Trial,  408. 

Instruction  as  to,  see  Trial,  671,  674. 

See  also  supra,  466;  II.  e,  5,  a,  (1);  II.  e, 
5,  b,  (1.) 

For  Editorial  Notes,  see  infra,  V.  §§  34,  37- 
40. 

599.  A  master's  liability  to  one  servant 
for  the  negligence  of  another  is  not  depend- 
ent on  the  grade  of  the  servants  nor  on  the 
fact  that  one  has  authority  over  the  other, 
but  on  the  character  of  the  negligent  act. 
Jackson  v.  Norfolk  &  W.  R.  Co.  43  W.  Va. 
380.  27  S.  E.  278,  31  S.  E.  258,  46:  337 

600.  The  test  whether  a  master  is  liable 
to  one  servant  for  the  negligence  of  another 
servant  is  the  character  of  the  negligent  act. 
If  it  be  in  the  doing  ot  an  act  incumbent 
on  the  master  as  a  duty  of  the  master  to 
the  servant,  the  master  is  liable;  otherwise 
not.  Id. 

601.  A  master  is  responsible,  irrespective 
of  the  rank  of  the  negligent  servant,  for 
negligence  in  the  performance  or  nonper- 
formance of  any  duty  imposed  by  law  upon 
the  master  for  the  safety  of  his  servants; 
but  where  the  negligence  is  in  regard  to 
some  duty  merely  incidental  to  the  general 
employment,  the  master  is  not  responsible, 
althongli  the  negligent  servant  is  superior 
in  rank  to  him  who  is  injured.  Knutter  v. 
New  York  &  X.  J.  Teleph'.  Co.  (X.  J.  Err.  & 
App.)  67  X.  J.  L.  646.  .52  Atl.  565,        58:  808 

602.  The  negligence  of  a  servant  exercis- 
ing general  superintendence  and  control  over 
others,  and  intrusted  with  tlie  general 
nianagonient  of  the  master's  business 
throughout  a  large  territory.  incUiding  the 
power  of  liii'iiij:-  and  disfliarging,  does  not 
render  the  niastcr  lialile  for  an  injury  caused 
thereby  to  anothei-  servaTit.  where  at  the 
time  of  tlie  injury  the  negligent  >er\'ant  was 
'lot  eneao-pfl  in  the  perfornianoe  of  any  of 
the  positive  diitie-  of  the  master,  hut  was 
co-operating    uiili    the    injured    employee    in 


the    common    service,   though   at   the    same 
time  directing  and  guiding  him.  Id. 

603.  For  negligence  in  respect  to  acts 
which  the  duty  of  the  master  to  the  servant 
requires  to  be  performed,  the  master  is 
liable  if  injury  results  to  the  employee, 
without  regard  to  the  rank  or  title  of  the 
agent  whom  he  has  intrusted  with  its  per- 
formance. Han  kins  v.  New  York,  L.  E.  & 
W.  R.  Co.  142  N.  Y.  416,  37  N.  E.  466, 

25:  396 

604.  A  master  is  not  liable  to  a  servant 
for  injuries  caused  by  negligence  of  a  fore- 
man in  directing  work  where  the  master  has 
otherwise  performed  his  dutv.  Dill  v.  Mar- 
mon,  164  Ind.  507,  73  ^.  E.  67,  69»163 

605.  A  foreman  cannot  be  held  to  be  neg- 
ligent in  assigning  to  particular  work  an 
employee  lacking  in  skill  to  do  some  por- 
tions of  it,  in  the  absence  of  anything  which 
would  tend  to  notify  him  that  the  servant 
would  undertake  to  do  what  he  was  with- 
out sufficient  skill  to  do  safely.  Hilton  v. 
Fitchburg  R.  Co.  73  N.  H.  166,  59  Atl.  625, 

68:  428 

606.  An  employer  is  not  liable  to  an  em- 
ployee for  injuries  caused  by  negligence  in 
the  handling  of  a  boiler  upon  the  premises 
by  a  coemployee,  an  engineer  who  is  con- 
ceded to  have  been  competent.  Service  v. 
Shoneman,  196  Pa.  63,  46  Atl.  292,      69:  792 

607.  A  master  is  not  liable  for  injury  to 
an  employee  by  reason  of  failure  of  his 
foreman  to  keep  cleaned  and  oiled  an  auto- 
matic stop  designed  to  prevent  the  trolley 
from  running  off  the  end  of  the  track  of  a 
traveler  used  to  convey  metal  plates  from 
one  place  to  another  in  the  shop,  because  of 
which  the  stop  fails  to  work  and  the  trol- 
ley falls  upon  the  employee.  Quigley  v. 
Levering,  167  N.  Y.  58,  60  N.  E.  276,  54:  62 

608.  A  master  is  not  liable  for  the  negli- 
gence of  his  foreman  in  de.-ignating,  from 
among  several  competent  employees,  a  help- 
er for  another  servant,  merely  because  he 
was  not  as  competent  as  one  who  might 
have  been  designated,  and  who  was  asked 
for  to  assist  on  the  particular  job.  Hilton 
V.  Fitchburg  R.  Co.  73  N.  H.  116,  59  Atl.  625, 

68:  428 

609.  An  employer  is  not  liable  for  an  in- 
jury sustained  by  an  employee  while  work- 
ing near  a  derrick  managed  by  a  fellow 
servant,  because  of  the  breaking  of  a  rope, 
where  none  of  the  appliances  furnished,  un- 
less it  may  have  been  the  rope,  was  defec- 
tive, and  a  new  rope  was  there,  ready  for 
use,  if  the  workmen  chose  to  use  it,  and 
also  a  tackle  which  could  have  been  used,  in- 
stead of  the  single  rope,  is  desired.  Mc- 
Kinnon  v.  Xorcross.  148  Mass.  533,  20  N.  E. 
\m.  3:  320 

610.  A  master  is  not  liable  for  injury  to 
an  employee  from  the  fact  that  a  derrick 
erected  for  the  purpose  of  constructing  a 
stone  pier  under  a  railroad  bridge,  inclined 
so  as  to  swing  the  stones  towards  the  track, 
where  the  injury  was  caused  by  the  negli- 
uent  breach,  by  employees,  of  a  custom. 
never  to  attempt  to  handle  stones  when  a 
train   was  passing,  in  consequence  of  which 
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a  suspended  stone  struck  a  moving'  train, 
and  was  forced  against  an  employee  to  his 
injury.  Southern  Indiana  R.  Co.  v.  Har- 
rcll,  161  Ind.  689,  68  N.  E.  262,  63:  460 

611.  An  employee  canftot  recover  of  his 
employer  for  injuries  resulting  from  the 
fall  of  a  hanging  stage  used  as  a  support 
for  painting  the  outside  of  a  house,  which 
fall  was  occasioned  by  the  stage  being  in- 
securely fastened  through  the  negligence  of 
a  fellow  servant,  where  it  does  not  appear 
that  such  servant  was  particularly  in- 
trusted with  the  duty  of  seeing  that  either 
end  was  securely  fastened.  Ashley  v.  Hart, 
147  Mass.  573,  18  N.  E.  416,  1:355 
In  mine. 

For  Editorial  Notes,  see  infra,  V.  §  40. 

612.  The  employment  of  a  competent 
mini-  boss,  as  required  by  W.  Va.  Code 
1891.  Append,  p.  995,  §  11,  discharges  the 
duty  prescribed  by  statute,  and  the  em- 
ployer is  not  liable  for  the  negligence  of 
such  mine  boss.  Williams  v.  Thacker  Coal 
&  C.  Co.  44  W.  Va.  599,  30  S.  E.  107,  40:  812 

613.  A  mine  owner  is  liable  for  the  act  of 
his  superintendent,  who  has  general  com- 
mand of  the  operation  of  the  mine,  in  send- 
ing the  engineer  away  from  the  engine 
operating  the  cage  hoist,  and  attempting 
to  operate  the  same  himself,  knowing  that 
he  is  incompetent  to  do  so,  by  reason  of 
which  employees  ascending  the  shaft  are 
injured.  Beresford  v.  American  Coal  Co. 
124  Iowa,  34,  98  N.  W.  902.  70:  256 

614.  A  mine  owner  is  liable  for  the  fail- 
ure of  his  superintendent  in  general  charge 
of  the  mine  to  obey  a  statute  providing 
that  no  person  shall  be  placed  in  charge  of 
any  engine  used  in  or  about  the  operation 
of  the  mine  but  experienced  and  competent 
engineers,  even  though  the  disobedience  con- 
sists in  the  superintendent's  attempting  to 
run  the  engine  himself,  knowing  that  he  wa.^ 
incompetent  to  do  so.  Id. 

b.  Railroad   Cases. 

Change  of  Rule  bv  Statute,  see  supra,  471, 

472. 
Allegations  as  to  Engineer's  Negligence,  see 

Pleading,   341. 
Proximate  Cause  of  Fellow  Servant's  Death, 

see  Proximate  Cause,  112a,  115,  118. 
See  also  supra,  II.  e,  5,  o,    (2)  ;   TI.  e,  5,  6, 

(2)  :   infra,  700. 
For  Editorial  Notes,  see  infra,  V.  §  40. 

615.  A  foreman  of  a  bridge  gang,  whose 
duty  is  to  see  that  the  bridge  is  clear 
of  obstructions  upon  the  approach  of  trains, 
may  be  found  negligent  from  the  fact  that 
a  passing  train  struck  a  maul,  where  the 
surface  of  the  bridge  was  plain,  with  noth- 
ing to  cover  or  hide  the  maul.  Texas  &  P. 
R.  Co.  V.  Carlin.  49  C.  C.  A.  605,  111  Fed. 
777.  60:462 

616.  One  in  charge  of  a  locomotive  en- 
gine is  negligent  in  running  it  at  20  miles 
an  hour  without  warning  past  a  place  wliere 
he  knf)ws  it  is  the  duty  of  an  employee  to 
cross  the  track  to  receive  tlic  report  of  a 
train   then    passing,   and    whose    view   along 

LJl.A.  Dig.— 131. 


the  track  is  obstructed  by  posts  and  weeds. 
Indianapolis  Union  R.  Co.  v.  Houlihan,  157 
Ind.  494,  60  N.  E.  943,  54:  787 

617.  It  is  negligence  for  a  section  fore- 
man in  charge  of  a  crew  on  a  hand  car  to 
apply  the  brakes  when  the  ear  is  running  at 
a  high  rate  of  speed,  and  he  sees  a  member 
of  the  crew  standing  without  supporc,  so 
that  suddenly  checking  the  speed  of  the  car 
will  be  likely  to  throw  him  off  from  it.  Ill- 
inois C.  R.  Co.  v.  Josey,  110  Ky.  342,  61  S. 
W.  703,  54:  78 

618.  A  railroad  company,  in  moving  en- 
gines about  a  yard,  must  give  signals  for 
the  benefit  of,  and  keep  a  lookout  for,  car 
inspectors  employed  there,  and  who  are 
likely  to  be  passing  back  and  forth  over 
the  tracks.  Louisville  &  N.  R.  Co.  v.  Lowe, 
118  Ky.  260.  80  S.  W.  768,  65:  122 

619.  A  railroad  company  is  liable  for  run- 
ning an  engine  over  a  car  inspector  who  has 
stepped  onto  the  track  in  front  of  it  with- 
out looking,  if  those  in  charge  of  it,  after 
perceiving  his  danger,  or  after  they  should 
have  perceived  it  by  the  exercise  of  ordinary 
care,  in  view  of  the  circumstances,  might 
have  avoided  the  injury.  Id. 

620.  In  moving  engines  and  trains  on 
tracks  and  about  yards  in  towns  where  not 
only  railroad  employees,  but  other  persons, 
are  in  the  habit  of  crossing  the  tracks,  those 
in  charge  of  the  trains  should  anticipate  the 
presence  of  persons  on  the  tracks,  and  keep 
a  lookout   for  them.  Id. 

621.  A  terminal  company  which  permits 
railroad  companies  using  its  tracks  to  re- 
pair cars  in  its  yard  cani"^  in  case  its  em- 
ployees negligently  propel  cars  against  one 
which  is  being  repaired,  and  kill  a  repairer, 
take  advantage  of  any  negligence  on  the 
part  of  his  fellow  servant  in  failing  prop- 
erly to  place  the  signal  flag  to  warn  switch- 
ing crews  that  repairs  are  in  progress.  Ken- 
tuckv  &  I.  Bridge  &  R.  Co.  v.  Snvdor,  119 
Ky.  "18,  82  S.  W.  989,  '    68:  183 

622-623.  If  rails,  loaded  under  the  super- 
vision of  a  foreman,  to  be  sent  down 
an  incline  into  a  mine,  are  negligently 
loaded  so  that  one  falls  from  the  car  and  in- 
jures an  employee,  the  negligence  is  that  of 
the  foreman,  and  not  of  the  servant  work- 
ing under  him.  and  the  master  will  be  liable 
for  the  reS'Ulting  injurv.  Johnson  v.  Union 
P.  Coal  Co.  28  Utah,  506,  76  Pac.   1089, 

67:  506 


III.  Lial)ility   of   Master   to   Third    Persons. 

a.  For   Acts  of  Servant  or  Agent. 

1.  In    General. 

Carrier's  Liability  for  Employee's  Abuse  of 

Passpiiffcr.  see  Carriers.   141-146. 
blaster's  Liability  for  Assault  on  Passenger 

by  Employee.  ?ee  Carriers,  II.  a,  3,  c. 
Carrier's   Liability  for  Arrest  of  Passenger, 

see  Carriers.  IT.  a,  3,  d. 
Ordering   or    Advising   Passengers    to   .Tump 

from   Train,  see  Carriers,  457,  519-521. 
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Engineer  Throwing  Steam  on  Trespasser  on 

Foot'^'^ard,  see  Negligence,  169. 
Carrier's    Liability    for    Injury    to    Express 

Messenger,  see  Carriers,  664,  665. 
For  Delay   of  Initial   Carrier,   see   Carriers, 

979. 
Of  Motorman,  see  Street  Railways,  131. 
Innkeeper's  Liability   for  Personal  Injuries 

Inflicted  on  Guest,  see  Innkeepers,  26- 

30. 
Innkeeper's  Liability  for  Theft  by  Servant, 

see  Innkeepers,  15-17. 
Liability     of     Charitable      Institution,     see 

Charities,   11.   c. 
Liability  of  Married  Woman,  see  Husband 

and  Wife,  22. 
Liability   for  Sale  of  Liquor  by  Employee, 

see  Intoxicating  Liquors,  III.  b,  c. 
Trustee's  Liability  for  Servant's  Negligence, 

see  Trusts,  169. 
Claim   against    State   for  Negligence  of  Its 

Servant,  see  Claims,  13. 
Liability  of  City  for  Negligence  of  its  Of- 
ficers or  Agents,  see  Municipal  Corpora- 
tions. II.  g,  2. 
Release  from  Liability  for  Acts  of,  see  Con- 
tracts. 459. 
Servant's     Wrongful     Use     of    Surrendered 

Stock,  see  Corporations.  451. 
Punitive  Damages  for,  see  Damages.  IT.  b. 
Presumption  as  to,  see  Evidence,  290-294. 
Lial)ility  for  False  Arrest  by  Employee,  see 

False  Imprisonment,  13-20. 
Servant    Shooting    ^lan    while    Shooting    at 

Dog.  see  Negligence,  27. 
For  Malicious  Explosion  of  Gunpowder,  see 

Nuisances,  63. 
Proximate  Cause  of  Injury,   see  Proximate 

Cause.  65. 
Liabilitv  for  Act  of  Volunteer,  see  Railroads, 

198. 
Failure  to  Care  for  Injured  Trespasser,  see 

Railroads.  09. 
Negliirence  of  School  Board   or  .lanitor.  see 

Schools.   92. 
Quest  ion  for  -Tury  as  to.  sec  Trial.  294. 
See  also  supra.  13-21. 
For  Editorial  Notes,  sec  infra.  V.  SS  41-43. 

624.  A  master  is  liable  for  an  injury 
which  is  a  result  naturally  and  reasonably 
to  be  expected  from  an  act  of  his  employee 
which  could  have  been  foreseen  and  guarded 
against  by  the  exercise  of  ordinary  care  and 
reasonable  (lili;.''e!ice.  The  .Tnseph  13. 
Thunias.  :W  C.  C.  A.  33.1.  .-)0  V.  S.  Ai)p.  019. 
Sd   Fed.   O.IS.  40:  58 

(12.").  A  master  who  owes  a  contractual 
duty  to  thii-il  |icr>niis  ni-  Id  the  jiublic  can- 
not shirk  ni-  pvade  it  b','  (-(Mninitting  its 
])erfnrnianc('  to  another.  Imt  i-  liable  for 
failure  to  perforin  it  in  any  ri-iuMt.  whore- 
liy  injury  ro~nlts  to  othcr~.  wliflhcr  ^iicli 
failure  rciuHs  from  iH'uliii'cncc  ni-  from  the 
wilful.  ^\■aIltoIl.  (ir  i-i-iminal  coinhict  of  tlio-r 
lo  wlidiii  the  iluiy  i-  i-omniit  1  fil.  Knowillf 
Ti-art  imi    (  o.    \ .    l.anc.    In;;    ■rciin.    .'ol'i.    '>'■'<    S. 

w.  .->:,:.  4(1:  r,vj 

(liT,.  That  inT-ons  ].i'i'|ici-!\  employed  to 
'j'uar'l  a  -iaiion  ~i'r\t'  wiih^ut  pay  \\'ili  not 
;ih--iKi-  till'  iaili-M;i.]  ri  i!ii|i;iii\-  fi-iim  lialiilitv 
foi'    iiiiui'ic-    rr-nlliiiu'    fl'iuii    thrir    nci;  1  i'jrin-o. 


Lipscomb  v.  Houston  &  T.  C.  R.  Co.  95  Tex. 
5,  64  S.  W.  923,  55:  869 

627.  One  engaged  in  repairing  a  house  is 
not  relieved  from  liability  for  injury  there- 
to by  fire  through  the  negligence  of  his 
workmen,  because  he  furnished  proper  ap- 
pliances and  competent  workmen.  Shafer 
V.  Lacock,  168  Pa.  497,  32  Atl.  44,       29:  254 

628.  A  street  commissioner  is  not  liable 
for  the  negligence  or  misconduct  of  persons 
employed  hy  him  to  prosecute  public  work 
in  connection  with  the  highways.  Bowden 
V.  Derby,  97  Me.  536,  55  Atl.  417,  63:  223 
Use  of  dangerous  agencies. 

See  also  infra,  680-685. 

629.  The  duty  of  observing  the  greatest 
care  in  the  custody  and  use  of  dangerous 
agencies  cannot  be  shifted  by  a  master  to 
his  servants,  so  as  to  exonerate  him  from 
the  negligence  of  a  servant  in  the  use  and 
custody  of  them.  Pittsburgh,  C.  &  St.  L. 
R.  Co.  V.  Shields,  47  Ohio  St.  387,  24  N.  E. 
658,  8:  464 

630.  It  is  immaterial,  so  far  as  the  lia- 
bility of  the  master  is  concerned,  what  use 
may  have  been  made  of  a  dangerous  instru- 
ment, where  injury  results  from  negligence 
in  the  custody  of  it.  Id. 

631.  A  master  who  places  a  servant  in 
charge  of  an  agency  or  appliance  the  cus- 
tody and  control  of  which  is  dangerous  in  it- 
self, or  liable  to  inflict  serious  injury  to 
others  w-hen  operated  in  the  customary 
method  of  use,  and  while  being  devoted 
to  the  purposes  for  which  it  was  intended, 
is  answerable  for  the  exercise  of  the  serv- 
ant's judgment  in  its  use.  Barmore  v. 
Vicksburg,  S.  &  P.  R.  Co.  85  Miss.  426,  38  So. 
210,  70:  627 

632.  Moving  an  engine  forward  to  pull 
a  car  onto  the  track,  with  knowledge  that 
a  torpedo  lies  on  the  track  in  front  of  the 
engine,  the  explosion  of  which  will  be  dan- 
gerous to  bystanders,  is  negligence  on  the 
part  of  the  engineer,  and  the  railroad  com- 
pany is  liable  for  injuries  resulting  there- 
from. Euting  V.  Chicago  &  N.  W.  R.  Co. 
116  Wis.  13.  92  N.  W.  .3.58.  60:  158 
Communication  of  contagious  disease. 

633.  A  railroad  company  which  under- 
takes to  care  for  and  treat  one  of  its  em- 
ployees suffering  from  smallpox,  and  negli- 
gently permits  him  to  escape,  is  liable  to 
persons  to  whom  he  communicates  the  dis- 
ease while  he  is  at  liberty.  Missouri,  K.  & 
T.  R.  Co.  V.  Wood,  95  Tex.  223.  66  S.  W. 
449.  .56:  592 
Act  of  person  employed  by  servant. 
Liability    for    Negligence   of   Physician   Em- 

])l(iyed,  see  supra.  65-68. 
Hotel    Keeper    Employed    by    Conductor    to 
Care    for    Injured    Passenger,    see    Car- 
riers. 14. 
(l.'!4.  The    master   is    liable    for   the    negli- 
Liince  of  a  person  employed  by  his  servant 
as  assistant  only  when  the  servant  had  au- 
ilioritv  to  employ  him.     Tlaluptzok  v.  Great 
Xoithirn    Pv.    Co!    .55    :\Iinn.    446.    57    N.    W. 
111.  26:  739 

ti:i."i.  Authority  of  a  ser^■ant  to  emjdoy  an 
a-~i-tant   ffjr  whose  acts  the  master  will  be 
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responsible  may  be  implied  from  the  nature 
of  the  work  to  be  performed,  or  from  the 
general  course  of  conducting  the  business 
of  the  master  by  the  servant;  and  it  is  not 
necessary  that  there  should  be  an  express 
employment  of  the  person  in  behalf  of  the 
master,  or  that  compensation  be  paid  or  ex- 
pected. Id. 

2.  Scope   of   Employment;    Disobedience   of 
Orders. 

Authority  to  Employ  Physician,  see  supra, 

7,  8. 
Bank  Cashier,  see  Banks,  39,  42. 
In  Discharge  of  Fireworks,  see  Fireworks,  4. 
In  Search  for  T^eak  in  Gas  Pipe,  see  Gas,  51. 
Negligence  of  Medical  Adviser  in  Examining 

Injuries  of  Insured,  see  Insurance,  VI. 

b,'3,  i. 
Agreement  as  to  Delivery  of  Telegram,  see 

Telegraphs,  53. 
Judicial  Notice  as  to  Brakeman's  Authority 

to  Put  Off  Trespasser,  see  Evidence,  92. 
Presumption  as  to,  see  Evidence,  406. 
Question  for  Jury  as  to,  see  Trial,  191-197, 

414,  415. 
See  also  Evidence,  2259. 
For   Editorial  Notes,   see   infra,   V.    §§   41- 

421/2. 

636.  It  is  not  within  the  scope  of  the  au- 
thority of  a  hired  manager  of  a  hotel  to 
bind  his  employer  by  admissions  concerning 
a  trespass  committed  by  him  upon  a  guest 
after  it  has  been  committed.  Clancy  v. 
Barker   (Neb.)    98   N.  W.  440.  69:  642 

636a.  The  test  of  a  master's  liability  for 
an  act  of  his  servant  is  not  whether  it  was 
done  during  the  existence  of  the  employ- 
ment, but  whether  it  was  in  the  prosecu- 
tion of  the  master's  business.  Davis  v. 
Houghtelin,  33  Neb.  582,  50  N.  W.  765, 

14:  737 

637.  To  bind  the  master  for  an  injury 
done  by  a  servant,  the  servant  must,  at  the 
time,  be  acting  for  the  master  within  the 
scope  of  the  dutv  assigned  him.  Bowcn  v. 
Illinois  C.  R.  Co.'  69  C.  C.  A.  444,  136  Fed. 
306,  70:  915 

638.  A  master  is  liable  for  the  acts  of 
his  servant,  within  the  scope  of  his  em- 
ployment and  in  furtherance  of  the  busi- 
ness in  his  charge,  the  same  as  a  principal 
is  for  the  acts  of  his  agent.  Jackson  v. 
American  Teleph.  &  Teleg.  Co.  139  N.  C. 
347,  51  S.  E.  1015,  70:  738 

639.  A  master  is  not  responsible  for  a 
wrong  done  by  his  servant  without  his  au- 
thority, and  not  for  the  purpose  of  execut- 
ing his  orders  or  doing  his  work.  Holler  v. 
Ross  (X.  J.  Err.  &  App.)  68  X.  J.  L.  .324. 
53  Atl.  472,  59:  943 

640.  A  master  may  be  liable  for  damages 
caused  by  negligence  committed  by  his  serv- 
ant while  in  the  course  of  his  eiiiploynient, 
although  the  latter  may  be  at  the  time  act- 
ing without  the  knowledge,  or  contrary  to 
the  known  wishes,  of  tlie  former.  Weber  v. 
Loekman.   66   Xoh.   46!t.   02   X.    W.    r,!tl. 

(10:  .31;; 

641.  If    a    servant's    deviation    from    the 


strict  course  of  his  employment  or  duty  is 
slight  and  not  unusual  the  court  may  de- 
termine as  matter  of  law  that  he  is  still  exe- 
cuting the  master's  business;  and  if  the 
deviation  is  very  marked  and  unusual,  it 
may  likewise  determine  that  he  is  not  exe- 
cuting the  master's  business,  within  the 
rule  that  the  master  is  liable  for  his  negli- 
gence. Ritchie  v.  Waller,  63  Conn.  155,  28 
Atl.  29,  27:  161 

642.  The  master  is  responsible  for  injury 
to  a  third  person  by  the  negligence  of  a 
servant  acting  in  the  execution  of  his  or- 
ders, although  the  act  was  not  necessary 
for  the  proper  performance  of  the  duty  to 
the  master,  or  was  even  contrary  to  the 
master's  orders.  McCann  v.  Consolidated 
Traction  Co.  (N.  J.  Err.  &  App.)  59  N.  J.  L. 
481,  36  Atl.  888,  38:236 

643.  In  an  action  against  a  corporation 
for  damages  for  personal  injuries  resulting 
from  the  insufficiency  of  a  certain  structure, 
defendant  cannot  exonerate  itself  from  lia- 
bility by  showing  that  the  servant  whom  it 
directed  to  construct  such  structure  dis- 
obeyed orders,  and  that  such  disobedience 
was  the  cause  of  the  structure's  being  in- 
sufficient. Consolidated  Ice  Mach.  Co.  v. 
Keifer,  134  111.  481.  25  N.  E.  799,         10:  696 

644.  Where  the  details  of  the  service  of 
an  employee  are  not  regulated  or  prescribed 
by  instructions  of  any  superior,  but  are  left 
to  his  own  uncontrolled  judgment,  the  mas- 
ter is  responsible  for  his  wrongful  acts,  un- 
less it  clearly  appears  that  they  were  be- 
yond and  outside  the  scope  of  the  employ- 
ment, and  committed  in  the  furtherance  of 
the  personal  ends  of  the  employee.  Barmore 
V.  Vicksburg,  S.  &  P.  R.  Co.  85  Miss.  426,  38 
So.  210,  70:  627 

645.  An  employee  or  laborer  on  a  building 
who  either  negligently  or  intentionally 
pushes  a  brick  from  the  top  of  the  com- 
pleted wall,  which  he  has  no  business  to 
touch,  although  it  is  done  before  the  work- 
men have  left  the  top  of  the  building,  is  not 
acting  within  the  scope  of  his  employment 
so  as  to  make  the  master  liable  for  result- 
ing injurv.  Mayer  v.  Thompson-Hutchison 
Bldg.  Co.'l04  Ala.  611,  16  So.  620,      28:  433 

646.  That  a  servant  sent  by  the  master, 
with  the  latter's  team  and  wagon,  to  a  cer- 
tain place  to  procure  a  load,  deviates  from 
the  most  direct  course  home  for  the  purpose 
of  seeing  about  the  repair  of  his  own  shoes, 
is  not  of  itself  suflicient  to  show  that  he  had 
so  far  departed  from  the  execution  of  the 
master's  business  as  to  relieve  the  master 
from  liability  for  his  negligent  management 
of  the  team".  Ritchie  v.  Waller,  63  Conn. 
1.55,   28   Atl.   29,  27:  161 

647.  The  owner  of  a  team  in  charge  of  a 
driver  is  not  lialile  for  injuries  caused  by 
its  collision  with  another  on  the  highway, 
if  at  the  time,  the  driver  has  departed  from 
the  prescribed  route  for  some  purpose  of 
his  own.  Perlstein  v.  American  Exp.  Co.  177 
:\Iass.  530.  59  X'.  E.   104.  52:  959 

(>4S.  The  removal  of  tlio  chair  of  an  ele- 
vator conductor  from  its  place  by  a  janitor 
who    had    no    control    of    the    elevator,    but 
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was  merely  riding  in  it  while  going  from 
one  part  of  the  building  to  another,  is  not 
an  act  within  tne  scope  of  his  employment 
so  as  to  render  the  proprietor  liable  for  an 
injury  to  a  passenger  caused  by  the  invol- 
untary starting  of  the  elevator  by  the  con- 
ductor as  he  grasped  the  mechanism  to  save 
himself  from  falling  when  he  attempted  to 
sit  down  and  found  his  chair  gone.  Gibson 
V.  International  Trust  Co.  177  Mass.  100, 
58  N.  E.  278,  52:  928 

649.  A  contractor  building  a  brick  and 
mortar  foundation  for  a  printing  press  is 
not  liable  to  a  driver  of  a  van  containing 
rolls  of  paper,  for  an  injury  to  him  caused 
by  negligence  of  employees  attempting  to 
aid  in  unloading  the  van,  for  which  their 
own  work  was  necessarily  suspended,  with 
a  suspension  of  their  wages  for  the  time 
lost,  when  they  attempted  to  assist  without 
any  request  of  the  driver,  even  if  they  may 
have  been  directed  to  do  so  by  their  fore- 
man. Brown  v.  Jarvis  Engineering  Co.  166 
Mass.  75,  43  Pac.  1118,  32:605 

650.  A  baggageman  on  a  train  is  not  serv- 
ing his  master  in  delivering  drills  which  are 
carried  merely  to  accommodate  persons  who 
have  no  contract  with  the  carrier,  and  for 
which  the  carrier  receives  no  benefit;  and 
therefore  his  negligence  in  throwing  the 
drills  from  the  car,  by  which  a  person  to 
whom  they  are  sent  is  injured,  does  not 
make  the  carrier  liable.  Walker  v.  Hanni- 
bal &  St.  J.  R.  Co.  121  Mo.  575,  26  S.  W. 
360,  24:  363 

651.  The  fact  that  articles  were  sent  by 
a  ticket  agent  does  not  make  a  railroad 
company  liable  for  negligence  of  a  baggage- 
man in  throwing  them  from  a  train  and  in- 
juring the  person  to  whom  they  were  sent, 
where  they  were  sent  by  the  ticket  agent 
for  his  own  lienefit  and  carried  by  the  bag- 
gageman merely  as  an  accommodation, 
without  the  authority  or  knowledge  of  the 
carrier.  Id. 

652.  The  scope  of  employment  of  a  serv- 
ant leading  a  colt  from  a  water  tub  to  its 
stall  does  not  extend  to  an  invitation  to 
ride,  given  by  him  to  a  boy  who  is  injured 
in  attempting  to  accept  it.  Bowler  v.  0'- 
Conncll.  162  Mass.  319.  38  N.  E.  498,  27:  173 

653.  A  railroad  company  is  not  liable  for 
an  injury  to  a  child  riding  on  a  hand  car 
contrary  to  the  rules  and  not  in  accordance 
with  any  custom  acquiesced  in  by  the  of- 
ficers of  the  company.  Houston,  C.  A.  &  N. 
R.  Co.  v.  Rolling.  59 "Ark.  395.  27  S.  W.  492, 

27:  190 

Wanton  or  malicious  acts  and  torts  gener- 
ally. 

Of  Street  lvni!\\;i\'  Kiiiplovecs,  see  Street 
Rail  way  >.   ]1±   1:51.   140-143. 

BrakfMiiaii  Dri\iiii:  'rrc-passer  from  Train, 
I'rcsiimpt  ion  as  to.  see  Kvidenee.  293. 

Kvidciice  of  Servant's  Declarations  as  to,  see 
Kvideneo,  1610. 

AlloLTation   as  to,   see    I'leadiiiir.  ^IiOa. 

(,)iie<tioii   for  .liirv   a-   In.  ~ee  Trial.   lH.'i,   I'.Kl. 

See  al-n  Itailrcia.N.  lili'. 

F.ir  Ivliturial  Nnic-.  -,-,■  infra.  \'.  ^5^  41.  42. 
6.54.  'i"lu'   ina^ter  is  liaMe    for   injury   done 


by  the  wanton,  wilful,  and  malicious  act  of 
an  employee  within  the  .scope  and  in  the 
discharge  of  his  duties.  Pierce  v.  North 
Carolina  R.  Co.  124  N.  C.  83,  32  S.  E.  399, 

44:  3 It; 

655.  A  master  is  liable  for  the  wilful  or 
even  malicious,  as  well  as  negligent.  act> 
of  a  servant  done  in  the  course  of  his  em- 
ployment and  within  the  scope  of  his  au- 
thority; but  if  he  departs  from  his  employ- 
ment for  the  purpose  of  wreaking  his  own 
personal  vengeance,  the  master  is  not  lia- 
ble. Nelson  Business  College  Co.  v.  Lloyd, 
60  Ohio  St.  448,  54  N.  E.  471,  46:  314 

656.  The  mere  fact  that  a  servant  acted 
unlawfully,  wilfully,  or  wantonly  does  not 
show  that  he  is  no  longer  in  his  master's 
employment,  .so  as  to  relieve  the  latter  from 
liability  for  injuries  thereby  caused.  Balti- 
more Consol.  R.  Co.  V.  Pierce,  89  Md.  495, 
43  Atl.  940,  45:  527 

657.  Where  a  servant  does  an  act  in  the 
execution  of  a  lawful  authority  given  him 
by  his  master,  and  for  the  purpose  of  per- 
forming what  the  master  has  directed,  the 
master  will  be  liable  for  an  injury  thereby 
inflicted  on  another,  whether  the  wrong  be 
occasioned  by  negligence,  or  by  a  wanton 
and  reckless  purpose  to  accomplish  the  mas- 
ter's business  in  an  unlawful  manner. 
Southern  R.  Co.  v.  James,  118  Ga.  340,  45 
S.  E.  303,  63:  257 

658.  Wilful  and  luiauthorized  acts  by  an 
agent  of  a  corporation  will  render  the  em- 
ployer liable,  when  performed  while  he  is 
engaged  in  the  discharge  of  duties  within 
the  general  scope  of  his  agencv.  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  V.  Sullivan,  141  Ind. 
83,  40  N.  E.  138,  27:  840 

659.  An  act  done  by  a  servant  while  en- 
gaged in  the  work  of  his  master,  but  en- 
tirely disconnected  therefrom, — not  as 
means  or  for  the  purpose  of  performing  that 
work,  but  solely  for  the  accomplishment  of 
the  independent,  malicious,  or  mischievous 
purpose  of  the  servant, — is  not  in  any  sense 
the  act  of  the  master,  and  for  injuries  re- 
sulting to  a  third  person  from  such  an  act 
the  servant  alone  is  responsible.  Evers  v. 
Krouse  (N.  J.  Err.  &  App.)  70  N.  J.  L.  653, 
58  Atl.  181,  66:  592 

660.  Street  railroad  companies  are  not 
liable  for  wilful  and  tortious  acts  of  their 
servants  committed  outside  of  the  scope  of 
their  employment.  Lafitte  v.  New  Orleans 
City  &  L.  R.  Co.  43  La.  Ann.  34,  8  So.  701, 

12:  337 

661.  Moving  a  railroad  engine  simply  to 
frighten  passengers  in  a  street  at  a  cross- 
ing is  not  within  the  scope  of  the  employ- 
ment of  the  engineer,  so  as  to  make  the 
railroad  company  liable  for  injuries  received 
by  a  passenger  in  a  street  car  by  jumping 
therefrom  on  accovmt  of  fright.  Stephenson 
V.  Southern  P.  Co.  93  Cal.  558,  29  Pac.  234, 

15:  475 
062.  An  engineer  in  operating  a  blowoff 
coek  designed  to  clean  the  boiler,  for  the 
pur])ose  of  frightening  children,  does  not 
depart  from  his  employment,  and  his  em- 
ployer is  not  relieved  from  liability  for  in- 
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juries  caused  by  his  act.  Alsever  v.  Minne- 
apolis &  St.  L.  R.  Co.  115  Iowa,  338,  88  N. 
W.  841,  56:  748 

663.  The  relation  of  master  and  servant 
does  not  render  the  master  liable  for  the 
torts  of  the  servant,  unless  connected  with 
his  duties  as  such  servant  or  within  the 
scope  of  his  employment.  Clancy  v.  Bar- 
ker (Neb.)  98  N.  W.  440,  69:  642 

664-6.  To  escape  liability  for  the  torts  of 
his  servant,  a  master  mu.st  show  that  the 
servant    had   abandoned    the   duties    of   his 
employment,  and  gone  about  some  purpose 
of  his  own,  in  which  the  master's  business 
was  not  concerned,  and  which  was  not  inci- 
dent to  the  employment  for  which  the  serv- 
ant was  hired.    Barmore  v.  Vicksburg,  S.  & 
P.  R.  Co.  85  Miss.  426,  38  So.  210,         70:  627 
Arrest  and  imprisonment. 
Liability  of  Agricultural  Society,  see  Agri- 
cultural Societies,  3. 
Of  Passenger,  see  Carriers,  II.  a,  3,  d. 
Liability  for  Arrest  and  Imprisonment,  see 

False  Imprisonment,  13-20. 
See  also  False  Imprisonment,  13. 

667.  Employees  of  a  mining  partnership, 
who  are  charged  with  the  care  and  manage- 
ment of  its  property,  do  not  act  within  the 
scope  of  their  employment  in  causing,  long 
after  the  commission  of  the  crime,  the  ar- 
rest, for  the  purpose  of  vindicating  the  law, 
of  one  who  is  suspected  of  having  set  fire  to 
a  building  belonging  to  the  partnership,  so 
so  as  to  render  the  partnership  liable  for 
malicious  prosecution  in  case  the  arrest 
proves  to  have  been  without  justification. 
Marklev  v.  Snow,  207  Pa.  447.  56  Atl.  999, 

64 :  685 
Assaults. 

Liability  of  Agricultural  Society,  see  Agri- 
cultural Societies,  3. 
Of  Passenger,  see  Carriers,  TI.  a,  3,  c. 
Question  for  Jury  as  to,  see  Trial.  194,  195. 
For  Editorial  Xotes,  see  infra.  V.  §  41. 

668.  An  employer  is  liable  for  an  assault 
committed  upon  a  child  in  his  employ  by  his 
overseer,  who,  by  conduct  extending  back 
for  a  period  of  years,  has  established  a  rep- 
utation for  being  high-tempered  and  cruel 
to  children  and  other  help,  and  who  is  there- 
fore incompetent  for  the  position  in  which 
he  is  placed.  Lamb  v.  Littman,  123  N.  C. 
361,  38  S.  E.  911,  53:  8.52 

669.  Instructions  by  a  master  to  an  em- 
ployee not  to,  commit  an  assault  and  bat- 
tery on  any  person  and  not  to  break  the 
law.  when  sending  him  to  get  an  organ 
which  is  in  the  posses'^ion  of  another  per- 
son, knowing  that  the  errand  is  likely  to 
excite  indignation  and  resistance,  will  not 
relieve  him  from  liability  for  a  wrongful 
assault  made  by  his  einployep  while  en- 
gaged in  the  business  of  seizing  and  carry- 
ing awav  the  organ.  McClung  v.  Dearlwme. 
134   Pa. "^396.    19  Atl.   698.  8:204 

670.  The  proprietor  of  a  theater  is  liable 
for  acts  of  a  janitor  and  ticket  taker,  al- 
though he  is  also  a  special  policeman,  in 
\\r()ngfn]ly  assaulting  a  person  because  he 
has  I'ligaj^ed  in  a  dispute  as  to  his  change 
with  the  ticket  seller,  who  had  attacked  and 


beaten  him, — especially  when  he  has  on  his 
part  committed  no  assault.  Dickson  v.  Wal- 
dron,  135  Ind.  507,  34  N.  E.  506,  35  N.  E. 
1,  24:  483 

671.  A  driver  of  a  beer  wagon,-  who  is 
authorized  to  deliver  beer  for  cash  only, 
and  who  is  himself  charged  with  the  price 
of  any  that  he  delivers  without  receiving 
cash,  but  who,  after  making  such  delivery 
without  obtaining  payment,  endeavors  to 
collect  it  next  day  from  an  employee  of  the 
customer,  upon  whom  he  makes  an  assault 
in  his  endeavor  to  collect  the  money,  is 
not,  in  so  doing,  acting  within  the  scope  of 
his  employment,  and  does  not  thereby  ren- 
der his  employer  liable  for  the  assault. 
McDermott  v.  American  Brewing  Co.  105 
La.  124,29  So.  498,  52:  684 

672.  An  employer  of  table  waiters  is  not 
liable,  as  such,  for  an  assault  by  one  of 
them  upon  a  guest  at  the  table,  since  the 
assault  is  not  an  act  which  the  servant  is, 
under  any  circumstances,  empowered  to 
commit.  Rahmel  v.  Lehndorff,  142  Cal.  681, 
76  Pac.  659,  65:  88 

673.  The  act  of  a  railroad  employee,  un- 
der direction  of  his  foreman,  who  has  been 
sent  by  the  general  superintendent  to  erect 
a  snow  fence  upon  private  property  of  an 
abutting  owner,  in  assaulting  an  'employee 
of  the  latter,  who  has  been  sent  by  the 
owner  of  the  property  to  remonstrate 
against  the  erection  of  the  fence,  is  not 
within  the  scope  of  his  employment,  and  the 
railroad  company  is  not  liable  therefor. 
Waaler  v.  Great  Northern  R.  Co.  18  S.  D. 
420,   100  N.  W.   1097,  70:  731 

674.  A  motion  by  a  servant  employed  to 
drag  bales  of  cotton  from  a  sidewalk  into 
a  warehouse,  as  if  to  throw  the  iron  hook 
furnished  him  to  aid  in  the  work  at  some 
boys  playing  upon  the  bales,  but  who  are  in 
no  way  interfering  with  the  prosecution  of 
his  work,  to  frighten  them  away,  does  not 
fairly  tend  to  efJFeetuate  the  discharge  of  his 
duty,  so  as  to  render  his  master  liable  for 
an  injury  to  a  bystander,  caused  by  the 
slipping  of  the  hook  from  his  hand.  Guille 
V.  Campbell,  200  Pa.  119,  49  Atl.  938, 

55:  111 

675.  A  railroad  company  is  not  liable  for 
damages  resulting  from  an  assault  and  bat- 
tery inflicted  by  its  station  agent  and  an- 
other upon  a  third  person,  when  it  appears 
that  the  difficulty  which  gave  rise  to  the 
beating  arose  out  of  a  personal  quarrel,  and 
that  the  agent,  so  far  as  related  to  his  par- 
tici])ation  therein,  was  acting  upon  his  in- 
dividual responsibility,  and  not  within  the 
scope  of  the  business  of  his  agency  as  an 
emplovee  of  the  company.  Lvnch  v.  Flor- 
ida, C.  &  P.  R.  Co.  113  Ga.  I'lO,^.  3!)  S.  E. 
411,  54:  810 

676.  A  person  employed  to  watch  the 
personal  property  of  a  company,  stored 
upon  the  real  property  of  another,  will 
not  be  deemed  to  be  acting  within  the 
line  of  his  duty  if  he  shall  shoot  a  person 
trespassing  upon  the  i-ealty.  because  that 
person  refuses  to  go  off  the  premises,  or 
to   halt,   or  to   throw    up   his    liands,   at    his 
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command.     Holler   v.    Ross    (N.    J.    Err.    & 
App.)  68  N.  J.  L.  324,  53  Atl.  472,       59:  943 

677.  A  servant  who  shoots  at  a  tres- 
passer as  he  is  running  away,  after  having 
broken  away  from  the  servant,  who  has 
arrested  him,  and  is  taking  liim  to  the  town 
calaboose,  acts  within  the  scope  of  his  em- 
ployment so  as  to  render  the  master  liable 
for  an  injury  thereby  inflicted,  where  he  is 
employed  as  night  watchman,  with  author- 
ity to  arrest  all  persons  trespassing  upon 
the  premises.  Southern  R.  Co.  v.  James, 
118  Ga.  340,  45  S.  E.  303,  63:  257 
Killing  of  third  person. 

678.  A  railroad  company  is  not  liable  for 
the  wanton  act  of  its  station  agent  in  kill- 
ing a  person,  under  a  statute  giving  a  right 
of  action  against  a  railroad  company  for 
death  caused  by  the  negligence  of  the  com- 
jjany  or  the  unfitness,  negligence,  or  lack 
of  skill  of  its  employees,  where  such  person 
had  come  to  the  station  to  inquire  about 
demurrage  on  a  car  of  coal,  and,  having  ob- 
tained the  desired  information,  turned  to 
leave,  when  the  agent  said  there  was  a 
package  for  him,  and  gave  him  a  receipt 
Ijook  to  sign,  and,  as  he  was  about  to  sign 
it,  picked  up  a  pistol  and  shot  him.  Bowen 
v.  Illinois  C.  R.  Co.  69  C.  C.  A.  444,  136  Fed. 
306,  70:  915 

679.  An  employer  is  not  liable  for  the 
negligent  killing  of  a  person  who  was  on 
his  premises  for  a  lawful  purpose,  by  an 
employee  while  trying  to  seize  and  detain 
him,  where  he  was  employed  only  to  guard 
certain  feed  on  the  premises  and  to  seize 
and  detain  persons  who  might  be  found  dis- 
turbing it.  Davis  v.  Houghtelin,  33  Neb. 
582,  50  N.  W.  765,  14:  737 
Use  of  dangerous  agencies. 

See   also   supra,   029-632. 

680.  A  master  who  intrusts  the  custody 
and  control  of  a  dangerous  appliance  or 
agency  to  the  management  of  a  servant 
will  not  be  permitted  to  avoid  responsibil- 
ity for  injuries  inflicted  thereby  on  the  plea 
that  the  servant,  in  the  particular  act  com- 
plained of,  was  acting  outside  the  scope 
of  his  employment.  Barniore  v.  Vicks- 
burs,  S.  &  P.  R.  Co.  85  :\Ii<s.  426.  38  So. 
210.  70:  627 

681.  A  railroad  company  is  not  liable 
for  injuries  to  a  boy  from  a  torpedo  which 
he  picks  up  near  the  track  merely  upon 
evidence  that  a  brakenian  tossed  it  to  a 
llaginan,  wlio  threw  it  back,  and,  upon  the 
brakeman's  failure  to  catch  it  and  letting 
it  Fall  to  the  gronnd,  no  attempt  was  made 
to  recover  and  remove  it  to  a  safe  place; 
since  there  is  nothing  to  slinw  that  the 
employees  wvvf  acting  williin  the  scope  of 
their  eniplovriient.  Ohertoiii  v.  T^)Oston  & 
^\.   R.   ISO   Afass.  481.  71   X.  E.  !)S0.     07:  422 

0S2.  Tf  a  torpo(lf)  is  placed  on  a  railroad 
trade  l)y  an  eniployci^  of  1  lie  company,  al- 
tliuiiLili  ilir-ouuii  mere  caprice  and  contrary 
to  llic  riil('>  (if  till'  coiiipauy.  and  nogli- 
,^-cnlIy  left  tlicrc  \vlicr(>  lie  k-iuiws  (•liildrcn 
art'  accll-tiiliicd  In  p;i.~s;.  :illil  i>  picked  iip^ 
liv  eliilili-cn.  niid  injure-  1liem  hy  an  ex-  I 
l»l'i-iim.    ill!'   cunijian y    i-^    lialile.      Pittsburgh. 


C.  &  St.  L.  R.  Co.  V.  Shields,  47  Ohio  St. 
387,  24  N.   E.  658,  8:  464 

683.  A  railroad  company  is  liable  for  the 
act  of  its  engineer,  in  whose  custody  it 
has  placed  signal  torpedoes,  in  placing  one 
on  the  track,  in  dangerous  proximity  to 
bystanders,  and  moving  the  engine  over  it 
for  his  own  amusement,  in  consequence 
of  which  one  of  the  bystanders  is  injured. 
Euting  v.  Chicago  &  N.  W.  R.  Co.  116  Wis. 
13,   92   N.   W.   358,  60:  158 

684.  Injury  by  the  negligent  handling  of 
a  push  car  while  under  the  control  of  one 
to  whom  it  has  been  loaned  by  the  fore- 
man of  a  gang  of  men  in  the  employ  of  a 
railroad  company,  in  whose  hands  it  has 
been  placed  by  the  company  to  be  used  in 
traveling  over  the  road  for  the  purpose 
of  burning  waste  railroad  ties,  with  in- 
structions not  to  permit  its  use  unless  ac- 
companied by  the  foreman,  renders  the 
company  liable,  since  the  company  is  bound 
for  the  performance  of  the  duty  of  the 
foreman  to  keep  the  car  under  his  super- 
vision. Erie  R.  Co.  v.  Salisbury  (N.  J. 
Err.  &  App.)   66  N.  J.  L.  233,  50  Atl.   117, 

55:  578 

685.  An  employee  of  a  railroad  company, 
whose  duty  is  to  operate  a  steam  pump, 
>».nd  who  is  furnished  with  a  railroad  tri- 
cycle to  procure  the  necessary  fuel  along 
the  road,  who  has  departed  from  his  em- 
ployment by  going  beyond  the  point  where 
he  expected  to  secure  fuel  on  an  errand 
of  his  own,  resumes  the  employment  when 
he  begins  to  return  to  that  point,  so  as  to 
render  the  master  liable  for  his  negligent 
act  in  running  down  a  pedestrian  between 
the  point  where  he  turned  about  and  the 
point  where  the  ftiel  was  to  be  obtained. 
Barmore  v.  Vicksburg,  S.  &  P.  R.  Co.  85 
Miss.  426,  38  So.  210,  70:627 

b.  For    Acts    of    Independent    Contractors. 

1.  In  General. 

Employees  of  Independent  Contractors  as 
Fellow  Servants,  see  supra,  496. 

Liability  of  Contractors,  see  infra,  720- 
724. 

Delegation  of  Master's  Duty  to,  see  supra, 
446. 

For  Injury  to  Passenger,  see  Carriers,  229. 

Liability  for  Causing  Death,  see  Death, 
48. 

Liability  for  Injuries  to  Servant  by  Elec- 
tric  Wires,    see    Electricity,    59-61,    65. 

For  Injuries  from  Defective  Condition  of 
Streets,  see  Highways,  235,  236. 

See  also  Negligence,  24. 

For  Editorial  Notes,  see  infra,  V.  §§  44, 
45,  49. 

686.  ^fere  ownership  of  real  property  does 
not  render  one  liable  for  injuries  resulting 
from  the  acts  of  an  independent  contractor 
thereon.  Wright  v.  Big  Rapids  Door  & 
H.  Mfg.  Co.  124  Mich.  91,  82  N.  W.  829. 

50:  495 
(187.  A  party  under  an  antecedent  obliga- 
tion to  do  a  thing,  or  to  do  it  in  a  particu- 
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lar  way,  cannot  get  rid  of  his  responsibility 
"by  deputing  it  to  somebody  else.  Fowler 
V.  Saks,  7  Mackey,  570,  7:  649 

688.  A  person  employing  a  contractor  to 
do  an  act  the  doing  of  which  casts  on  him 
a  duty  cannot  by  delegating  it  to  the  con- 
tractor escape  from  the  responsibility  at- 
taching to  him  to  see  that  duty  performed. 
Cabot  V.  Kingman,  166  Mass.  403,  44  N.  E. 
344,  33 :  45 

689.  The  negligence  of  an  independent 
contractor  or  his  employees  will  be  charge- 
able to  the  person  for  whom  the  work  is 
done,  if  an  injury  might  be  anticipated  as 
a  direct  or  probable  consequence  of  the  per- 
formance of  the  work,  unless  reasonable 
care  be  used.  Wertheimer  v.  Saunders,  95 
Wis.  573,  70  N.  W.  824,  37:  146 

690.  Under  the  provisions  of  Mass.  Pub. 
Stat.  chap.  112,  §  212,  that  in  certain  cases 
of  death  occasioned  by  the  negligence  of  a 
corporation,  etc.,  the  damages  shall  be 
"assessed  with  reference  to  the  degree  of 
culpability  of  the  corporation  or  of  its 
agents  or  servants,"  the  corporation  is  not 
rendered  liable  by  showing  that  it  had  as- 
sumed, a  contractual  or  quasi  contractual 
responsibility  for  third  persons  who  were 
not  its  servants,  but  through  whose  negli- 
gence the  injury  happened.  Littlejohn  v. 
Fitchburg  R.  Co.  148  Mass.  478,  20  N.  E. 
103,  2:  502 
Acts   of  contractor's   employees. 

See  also  infra,  702. 

691.  One  who  causes  work  to  be  done  is 
liable  for  the  acts  of  employees  of  an  in- 
dependent contractor,  where  the  resulting 
injury,  instead  of  being  collateral  and  flow- 
ing from  the  negligent  act  of  the  employee 

'alone,  is  one  that  might  have  been  antici- 
pated as  a  direct  or  probable  consequence 
of  the  performance  of  the  work,  if  reason- 
able care  was  omitted  in  the  course  of  its 
performance.  Ohio  S.  R.  Co.  v.  Morey,  47 
Ohio   St.  207,  24   N.   E.  260,  7:701 

Control   or   interference   of   employer. 
For  Editorial  Notes,  see  infra,  V.  §§  45,  48, 
49. 

692.  The  reservation  by  an  employer  un- 
der an  independent  contract  for  the  con- 
struction of  a  building,  of  the  right  of  in- 
spection of  the  work,  does  not  change  the 
character  of  the  contract  so  as  to  rendel 
him  liable  for  the  negligence  of  some  of 
the  workmen  employed  by  the  contractors. 
Smith  V.  Milwaukee  Bviilders'  &  T.  Exch. 
91  Wis.  360,  64  N.  W.  1041,  30:  504 

693.  One  is  not  relieved  from  liability 
for  injuries  negligently  caused  by  blast- 
ing by  the  fact  that  he  has  employed  an 
independent  contractor  to  do  the  work,  if 
he  i.s'  himself  controlling  the  work  in  whole 
or  in  part,  and  the  character  of  the  negli- 
gence is  such  as  to  render  him  responsible 
for  it.  Louisville  &  X.  R.  Co.  v.  Tow,  23 
Ky.  L.  Rep.  408.  63  S.  W.  27,  (HJ:  941 

094.  One  who  employs  a  contractor  to 
excavate  for  a  building  is  not  relieved  of 
liability  for  tlie  fall  of  a  building  uii  adja- 
cent premises  caused  by  digging  a  trench 
too    long    and    deep    alongside    the    wall,    by 


the  fact  that  the  work  was  done  by  a  con- 
tractor, where  the  contract  stipulated  that 
the  employer's  engineer  should  be  in  charge 
of  the  work,  with  power  to  order  the  dis- 
charge of  men  who  refused  to  obey  his 
orders,  and  where  by  an  authorized  assist- 
ant he  did  in  fact  order  the  trench  to  be 
dug  as  it  was  dug.  Larson  v.  Metropoli- 
tan Street  R.  Co.  110  Mo.  234,  19  S.  W.  416, 

16:  330 

695.  The  reservation  by  a  municipality 
in  letting  a  sewer  contract,  of  the  right  to 
change,  inspect,  and  supervise  to  the  ex- 
tent necessary  to  produce  the  result  in- 
tended by  the  contract,  will  not  render  it 
liable  for  the  negligence  of  the  indep^endent 
contractor  which  results  in  injury,  provided 
the  plan  is  reasonably  safe,  the  work  is  law- 
ful, is  not  a  nuisance  when  completed,  and 
there  is  no  interference  therewith  by  mu- 
nicipal officers.  Uppington  v.  New  York, 
165  N.  Y.  222,  59  N.  E.  91,  53:  550 

2.  For  What  Acts  of  Contractor  Employer 
is  Liable. 

At  Exhibition,  see  Exhibition,  5-9. 

For    Injuries    from    Defective    Condition    of 

Streets,    see   Highways,    286a,    320-324, 

347. 
Liability    of    Landlord,    see    Landlord    and 

Tenant,  169,  173,  174. 
Injury    to    Lateral    Support,    see    Lateral 

Support,  113. 
Injury  to  Party  Wall,  see  Party  Wall,  17. 
See  also  supra,  693,  694. 
For  Editorial  Notes,  see  infra,  V.  §§  45,  47- 

50. 

696.  The  doctrine  of  the  nonliability  of 
one  for  the  negligence  of  another  because 
the  latter  is  an  independent  contractor  does 
not  apply  to  relieve  the  former  from  liabil- 
ity for  the  omission  of  a  duty  imposed  upon 
him  by  law  in  behalf  of  the  safety  of  the 
public.  Carrico  v.  West  Virginia  C.  &  P. 
R.   Co.   39   W.   Va.   86,    19   S.   E.   571, 

24:  50 

697.  The  principle  that  a  railroad  com- 
pany cannot  delegate  to  a  contractor  its 
charter  rights  and  privileges  so  as  to  ex- 
empt it  from  liability  does  not  extend  to 
the  use  of  the  ordinary  means  employed 
for  the  construction  of  a  road,  but  to  the 
use  of  such  extraordinary  powers  as  the 
corporation  itself  could  not  exercise  with- 
out first  having  complied  with  the  condi- 
tions of  the  legislative  grant.  Sanford  v. 
Pawtucket  Street  R.  Co.  19  R.  L  537,  35 
Atl.  67.  33:  564 

698.  Tlie  work  of  raising  a  party  wall  is 
neither  dangerous  nor  extraordinary  in  it- 
self, so  as  to  make  the  person  for  whom  it 
is  done  liable  for  negligence  of  an  independ- 
ent contractor  in  doini^  the  work.  Negus 
v.   Becker,    143   N.   Y.   303,   38  N.   E.   290, 

25 :  667 

699.  Xcgligence  of  a  contractor  building 
a  street  railway,  in  respect  to  a  rope  or 
wire  across  a  public  street,  will  not  render 
the  street  railway  coniijany  liable,  if  the 
contractor    was    simply    authorized    to    con- 
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struct  the  road  and  the  manner  of  doing 
the  work  was  left  to  his  skill  and  judg- 
ment, although  he  is  not  a  resident  of  the 
state.  Sanford  v.  Pawtucket  Street  R.  Co. 
19  R.  I.  537,  35  Atl.  67,  33:  564 

700.  The  negligence  of  a  bridge  company 
as  an  independent  contractor,  in  removing 
too  soon  the  false  work  on  a  new  railroad 
bridge  which  it  had  contracted  to  substi- 
tute for  the  old  one  without  the  interrup- 
tion of  traffic,  in  consequence  of  which  the 
new  bridge  fell  with  a  train,  causing  the 
death  of  a  brakeman,  will  not  render  the 
railroad  company  liable,  if  it  had  made 
a  proper  contract  with  the  bridge  company, 
and  that  was  an  established  and  reputable 
concern,  largely  engaged  in  such  work,  and 
having  the  confidence  of  the  business  pub- 
lic. Norfolk  &  W.  R.  Co.  v.  Stevens,  97 
Va.   631,   34   S.   E.  525,  46:  367 

701.  One  is  not  liable  for  the  negligent 
piling  of  lumber  by  another  who  has  con- 
tracted to  take  the  lumber  from  a  car, 
pile  and  dry  it,  use  a  portion  of  it  in  mak- 
ing articles  to  be  paid  for  by  the  piece, 
and  turn  the  rest  over  to  the  former  for 
use  on  portions  of  the  premises  remaining 
in  his  control,  the  owner  having  no  control 
or  supervision  as  to  the  piling.  Wright  v. 
Big  Rapids  Door  &  B.  Mfg.  Co.  124  Mich. 
0].,  82  N.  W.  829,  50:  495 

702.  The  negligence  of  an  independent 
contractor  or  his  employees,  in  blasting  out 
a  ledge  of  rock  which  extends  close  up  to 
the  wall  of  a  building  on  adjoining  prop- 
erty is  not  chargeable  to  his  employer, 
who  engaged  him  to  excavate  the  lot  pre- 
paratory to  building  thereon.  Berg  v.  Par- 
sons, 156  N.  Y.  109,  50  N.  E.  957,       41:  391 

703.  One  who  employs  a  competent  in- 
dependent contractor  to  repair  chimneys 
of  a  house,  without  any  dictation  or  super- 
vision on  the  part  of  the  owner  over  the 
details  of  the  work  or  the  manner  in  which 
it  shall  be  done,  is  not  answerable  for  the 
failure  of  the  contractor  to  take  proper 
precautions  to  protect  travelers  upon  the 
highway  from  falling  bricks,  as  the  work, 
if  properl\'  done,  does  not  create  a  peril 
and  the  negligence,  if  any.  is  a  mere  detail 
of  the  work,  not  contemplated  by  tlie  con- 
tract. Boomer  v.  Wilbur,  170  Mass.  482, 
57  X.  E.  1004,  53:  172 

704.  The  construction  of  the  brick  work 
of  a  building  adjoining  a  street  is  not  so 
inherently  or  necessarily  dangerous  as  to 
bring  an  injury  caused  to  a  pedestrian  by 
reason  of  planks  laid  across  the  walk  to 
facilitate  the  transfer  of  mortar  from  the 
street  to  the  buildintr.  witliin  tlie  exception 
of  the  rule  exenijitiniir  ])niperty  owners  t'roin 
liability  for  acts  of  independent  font  rai-tor.~. 
which  imposes  such  lial)ilit\-  in  cax-  tlie 
work  to  be  perfdi'uied  i^  necc^-arily  dau'^er- 
.)us.  Riclinioiid  v.  Sit!  erdinu'.  KH'  \'a,  :i.')4. 
-\:]    S.    E.    r>6-2.  f,.-.:  44.") 

7n."),  A  lilt  owni'i'  caiiiKit  7T!ic\i'  liim.-rll' 
liniii  lialiility  for  injury  tn  an  ail  jnininii' 
Iniildiiiii  thiDuuh  the  ncLiliuieiit  e\ca\ariiiii 
of  lii~  own  lot  \>y  h'itini^  tlic  wiirk  to  an 
indepeni.lent   eoiiiractor,   if.   by   ica-oii   of   tlie 


depth  to  which  the  excavation  is  to  be  car- 
ried, it  might  reasonably  be  anticipated 
that  injury  would  probably  occur  from  the 
prosecution  of  the  work  unless  reasonable 
care  was  exercised.  Davis  v.  Summerfield, 
133  N.  C.  325,  45  S.  E.  654,  63:  492 

Fires. 
For  Editorial  Notes,  see  infra,  V.  §§  45,  46. 

706.  A  railroad  company  cannot  be  held 
liable  for  injuries  to  adjoining  property 
owners  from  negligent  performance  by  a 
third  person  of  his  contract  to  burn  the 
brush  growing  upon  its  right  of  way,  when 
such  burning,  if  carefully  done,  would  have 
caused  no  injury.  St.  lx»uis,  I.  M.  &  S.  R. 
Co.  V.  Yonly,  53  Ark.  503,  14  S.  W.  800, 

9:  604 

707.  Damages  by  fire  communicated  from 
a  cooking  car  owned  and  used  by  an  inde- 
pendent contractor,  who  is  engaged  in  cut- 
ting wood  for  a  railroad  company  does  not 
render  the  railroad  company  liable,  although 
the  car  stood  on  a  spur  track  and  was 
placed  there  by  the  company  to  enable  the 
contractor  to  do  his  work  conveniently. 
Leavitt  v.  Bangor  &  A.  R.  Co.  89  Me.  509, 
36  Atl.  998,  36:  382 
Injuries  by  defective  appliances. 

708.  One  who  employs  another  to  manu- 
facture furniture  for  him,  furnishing  all 
the  machinery  and  materials  and  tools  for 
that  purpose,  among  which  is  a  machine 
which  is  safe  to  operate  under  proper  in- 
structions, but  dangerous  to  operate  with- 
out instructions,  cannot,  in  an  action  for 
injury  to  a  person  using  the  machine,  due 
to  failure  to  notify  him  of  its  dangerous 
character  and  give  him  instructions  as  to 
operating  it,  set  up  the  defense  that  the 
injured  person  is  an  employee  of  an  inde- 
pendent contractor,  since,  under  the  circum- 
stances, a  resulting  injury  might  be  antic- 
ipated as  a  direct  or  probable  consequence 
of  the  performance  of  the  work  contracted 
for,  if  reasonable  care  should  be  omitted. 
Jacobs  V.  Fuller  &  H.  Co.,  67  Ohio  St.  70. 
65  N.   E.   617,  65:  833 

709.  One  who  contracts  for  the  sinking 
of  a  shaft  on  his  property,  agreeing  to  fur- 
nish the  necessary  tools,  including  a  "hoist," 
while  the  other  party  is  to  furnish  the  la- 
bor, is  not  answerable  to  laborers  for  the 
continued  safety  of  the  machinery  fur- 
nished; so  that  no  recovery  can  be  had 
against  him  for  injuries  to  an  employee 
through  the  breaking  of  a  rope  used  on  the 
hoist,  which  is  sufficient  when  furnished,  but 
is  allowed  by  the  contractor  to  become  de- 
fective. Centrol  Coal  &  I.  Co.  v.  Grider.  115 
Ky.  745.  74   S.   W.    1038,  65:  455 

3.  Who  are  Independent  Contractors. 

I-Or  I'.ditorial  Notes,  see  infra,  V.  §  46. 

7  Hi.  a  competent  person  who  undertakes 
to  con^tiuet  the  brick  work  on  a  build- 
inti  with  his  own  employees  and  according 
to  liis  own  discretion  is.  as  to  such  work,  an 
inde|j(^ndent  contractor,  for  whose  negligent 
acts    the   owner  of   the    building  is  not   re- 
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sponsible.     Richmond  v.  Sitterding,  101  Va. 
354,  43  S.  E.  562,  65:  445 

711.  One  who  contracts  to  construct 
bridge  abutments  according  to  plans  and 
specifications  already  prepared  for  one  who 
has  taken  the  contract  for  the  construction 
of  the  bridge  is  an  independent  contractor, 
for  whose  acts  the  employer  is  not  re- 
sponsible, although  his  agent  exercises  some 
kind  of  general  supervision  for  the  purpose 
of  seeing  that  the  work  is  done  according 
to  the  contract.  Salliotte  v.  King  Bridge 
Co.  58  C.  C.  A.  466,  122  Fed.  378,     65:  620 

712.  A  physician  acting  for  defendant  in 
making  a  physical  examination  of  plaintiff 
in  an  action  for  negligent  injuries  is  an 
independent  contractor,  and  not  a  servant 
or  agent,  so  as  to  charge  defendant  with 
liability  for  his  acts.  Pearl  v.  West  End 
Street  R.  Co.  176  Mass.  177,  57  N.  E.  339, 

49:  826 

713.  When  a  city  having  power  to  con- 
tract for  the  construction  of  a  sewer  enters 
into  a  contract  with  competent  contractors 
doing  an  independent  business,  who  agree 
to  furnish  the  necessary  materials  and  la- 
bor and  make  the  entire  improvement  ac- 
cording to  specifications  prepared  in  ad- 
vance, for  a  lump  sum  or  its  equivalent, 
they  are  independent  contractors.  Upping- 
ton  V.  New  York,  165  N.  Y.  222,  59  N.  E. 
91,  53:  550 


IV.  Liability    of    Servants    or    Independent 
Contractors. 

Liability  of  Corporate  Officers,  see  Corpora- 
tions, 314. 

Liability  for  Selling  Liquor,  see  Intoxi- 
cating Liquors,  III.  b.  c. 

Inability  of  Agent,  see  Principal  and  Agent, 
III. 

Master's  Right  of  Action  against  Servant 
for   Money   Found,   see   Trover,    1. 

See  also  Negligence,  27. 

For  Editorial  Notes,  see  infra,  V.  §§  51,  52. 

714.  A  servant  or  agent  is  liable  for  a 
negligent  omission  or  nonfeasance  causing 
injury  to  a  third  person,  where  he  would 
be  liable  if  acting  as  principal.  Mayer  v. 
Thompson-Hutchison  Bldg.  Co.  104  Alii.  611. 
16  So.  620,  28:  433 

715.  The  manager  of  a  company  doing  a 
commission  business,  who,  in  making  a 
wrongful  sale  of  property  consigned  to  it, 
acts  solely  in  his  capacity  of  manager,  and 
who  has  no  possession  of  the  property, 
cannot  be  held  liable  for  its  return.  M. 
M.  Walker  Co.  v.  Dubuque  Fruit  &  Produce 
Co.  113  Iowa,  428,  85  N.  W.  G14.  .13:  775 
For  conversion. 

For  Editorial  Notes,  see  infra.  V.  §   'rl. 

TIC.  A  servant  wlio  receives  from  his 
master  a  fund  held  in  trust  f(ir  a  third 
party,  and  disburses  it  under  his  master's 
order  to  pay  the  inaster's  debts,  witli  notice 
of  the  rights  of  the  real  ower  ajnl  of  his 
master's  insolvency,  is  not  liable  fur  eon- 
verting    the    fund,    because    his    pusse^sion 


and  control  of  it  is  that  of  his  master. 
Hodgson  v.  St.  Paul  Plow  Co.  78  Minn.  172, 
SON.  W.  956,  50:644 

For  injuries  to  other  servants. 
Joint   Liability   of   Master   and   Contractor, 

see  Joint  Creditors  and  Debtors,   1. 
For  Editorial  Notes,  see  infra,  V.  §  51. 

717.  The  doctrine  that  a  servant  cannot 
recover  for  the  negligence  of  a  coemployee 
applies  only  in  an  action  between  the  mas- 
ter and  the  servant,  and  is  no  defense  in  an 
action  between  two  servants.  Lawton  V. 
Chilton,  103  Wis.  244,  79  N.  W.  321, 

45:  616 

718.  Fellow  servants  owe  to  each  other 
the  duty  to  exercise  ordinary  care  and  pru- 
dence in  the  prosecution  of  their  work,  and 
for  failure  to  do  so  are  liable  at  common 
law  to  each  other  for  resulting  personal 
injury.  Hare  v.  Mclntyre,  82  Me.  240,  19 
Atl.  453,  8:  450 

719.  A  mine  foreman  is  personally  lia- 
ble for  his  negligence  causing  injury  to  a 
workman  in  the  mine,  either  under  Pa. 
act  of  1891,  permitting  only  certified  fore-  • 
men  to  be  employed,  and  regulating  their 
duties,  or  without  regard  to  such  statute. 
Durkin  v.  Kingston  Coal  Co.  171  Pa.  193, 
33  Atl.  237,  29:  808 
Liability  of  independent  contractors. 
Liability  for  Injury  by  Defects  in  Highway, 

see  Highways,  IV.  b,  4. 
Joint   Liability   of   Master   and   Contractor, 
see   Joint   Creditors   and   Debtors,    1. 

720.  A  contractor,  after  completing  and 
delivering  possession  of  a  building  and  its 
acceptance  by  the  owner,  is  not  liable  to 
a  stranger  to  the  contract  for  injuries  re- 
sulting from  defects  in  the  construction 
of  the  building.  Curtin  v.  Somerset,  140 
Pa.  70,  21  Atl.  244,  12:  322 

721.  Negligence  of  a  contractor  in  re- 
constructing a  building  will  not  render  him 
liable  to  a  third  person  who  is  injured  in 
consequence  thereof  after  the  work  has 
been  completed  and  accepted  by  the  owner 
of  the  building.  Daugherty  v.  Herzog,  145 
Tnd.  255,  44  N.  E.  457,  32:  837 

722.  Negligence  of  a  contractor  in  build- 
ing a  sewer  for  a  city  will  not  render  him 
liable  to  the  'owner  of  private  property 
which  is  injured  by  the  breaking  of  the 
sewer  after  the  completion  of  the  work 
and  its  acceptance  and  use  by  the  city. 
First  Presbj'terian  Congregation  v.  Smith, 
163   Pa.   56l'.   30  Atl.   279.  26:504 

723.  One  who  has  constructed  a  bridge 
under  contract  for  another  is  not  liable 
for  injuries  to  adjoining  land  because  of 
the  defection  of  currents  due  to  the  work, 
where  the  injury  does  not  occur  until  after 
the  bridge  has  been  surrendered  to  and  ac- 
cepted by  the  owner.  Salliotte  v.  King 
Bridge  Co.  55  C.  C.  A.  460.  122  Fed.  378. 

()5 :  620 

724.  One  who  contracts  with  the  owner 
of  a  building  tcj  keep  the  portions  of  it  re- 
maining in  his  possession  lieated,  failure 
to  do  which  may  result  in  the  bursting  of 
water  pipes  designed  for  the  protection  of 
tenants  in  possession  of  lower  doors  against 
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fire,  and  in  the  flooding  of  their  goods, 
owes  the  latter  the  duty  of  exercising  care 
in  the  management  of  the  heating  appa- 
ratus so  long  as  he  retains  control  of  it; 
and  he  will  be  liable  to  a  tenant  in  tort 
for  negligently  permitting  the  fire  to  go 
out  so  that  the  pipes  freeze  and  burst,  to 
the  tenant's  injury.  Pittsfield  Cottonwear 
Mfg.  Co.  V.  Pittsfield  Shoe  Co.  71  M.  H. 
522,  53  Atl.  807,  60:  116 


V.  Editorial    Notes. 

a.  Rights  and  relation,  generally. 

I.  In   general. 

§  I.  Generally. 

Servant   and   agent   distinguished.     2:  192.* 

Distinction  between  office  and  employment. 
17:244. 

Volunteer,   who    is.      16:  861.* 

Railroad  employee  as  passenger.     31:  321. 

Respective  rights  of  master  and  servant  in 
intellectual  work.  51:  359. 

Loss  of  profits  as  element  of  damages  for 
breach  of  contract  for 
services.     53:  53,  74. 

Right  to  mandatory  injunction  to  compel 
specific  performance  of 
contract  for  services.  20: 
167. 

Right  to  enforcement  of  specific  perform- 
ance of  contract  for  per- 
sonal  services.     6:  653.* 

Injunction  to  restrain  violation  of  contract 
for  personal  services.  6: 
654.* 

Assignability  of  contracts  for  personal 
services.     12:  496.* 

Contract  of  service.     5:  759.* 

Homicide  by  excessive  chastisement  of  serv- 
ant.    60:  804. 

Criminal  liability  of  master  for  ill-treat- 
ment of,  or  neglect  of, 
servant,  causing  death. 
61:  293. 

See  also   infra,  V.   §  7. 

§  2.  Statutes  affecting  relations. 

See  also  infra,  V.  §§  7,  8. 

Statutory  restrictions  on  contracts  between. 
14:  325;     17:  853;    21:  789. 

Constitutionality  of  various  laws  aff'ecting 
relations  of  employers  and 
employed.     21:798. 

ConstituiJonality  of  st.itutes  against  "com- 
pany stores."     21:797. 

Constitutionality  of  statutes  forbidding  or 
regulating  contracts  for 
labor  of  children  or  wo- 
men.    21  :  797. 

Statutes  respecting  lieultli  of  place.  25: 
759;    ;):i:  S.'j;i. 

§  3.  Blacklisting. 

Blui'klist  ing  enipioyees.      G.'!:-S9. 

Right  of  enipioyei's  to  coniljine  for 
blaeklistiiiL;'  jiurijuses.  U.'i : 
S^90. 


Right    of    corporation    to    circulate    a 
blacklist    among    its    own 
agents  or  employees.     63: 
292. 
Effect  of  malice.     63 :  293. 
Legislation.     63:  294. 
Injunction    against   blacklisting.     20:  342. 
§  4.  Which  of  two  or  more  persons  is  mas- 
ter of  third. 
Generally.     37:  33. 

Tests   of   the   existence   of   the   relation   of 
master   and   servant.     37: 
38. 
In  general.     37:  38. 

Value  of  tests  other  than  the  power  of 
control.     37:  39. 
Payment   of  wages.     37:  39. 
Power   of   hiring   and    discharging. 

37:  40. 
For   whom   the   act   complained   of 
was  done.     37:  42. 
Ownership    of    instrumentalities    man- 
aged by  servant ;  inference 
from.     37 :  44. 
How  far  general  principles  hold  in  the 
case    of    servants    in    the 
employ     of     the     govern- 
ment.    37:  45. 
Effect  of  plaintiff's  ignorance  of  actual  con- 
ditions.    37:  45. 
In  the  case  of  strangers.     37:  45. 
In  the  case  of  servants.     37:  46. 
Liability  for  acts  of  servants  regularly  act- 
ing   for     dissociated    em- 
ployers    in    different     ca- 
pacities.    37 :  47. 
Relationship   where    servants   are   hired   by 
one  in  the  employment  of 
another.     37:  48. 
Position  of  servants  hired  by  an  agent. 
37:48. 
Actions   by    third   persons    for   in- 
juries.    37:  48. 
Actions    by    servants    for    personal 

injuries.     37:  49. 
Criminal  proceedings.     37:  50. 
Position  of  servants  hired  by  independ- 
ent contractors.     37:  50. 
Actions   by    third    persons    for   in- 
juries.    37 :  50. 
Actions    by   servants    for   personal 

injuries.     37:  52. 
Exercise    of    control    by    principal 
employer;  eft'ect  of .  37:  53. 
Whose  servants  are  the  crew  of  a  chartered 
vessel.     37:  54. 
General  principles.     37:  55. 
What  kind  of  contract  will  operate  to 
transfer  the  control  from 
the   owner.     37:  55. 
Effect  of  contract  tested  by  considering 
who  has  the  power  of  con- 
trolling the  crew.     37:  56. 
Power  to  control  in  the  case  of  vessels 
chartered    by    the    state. 
37:  58. 
Rule  where  the  charterer  is  the  captain 
of    the    ship.     37 :  58. 
Position   of   servants   of  railroad  companies 
which  are  using  the  same 
premises.     37:  59. 
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Rights  of  third  persons.     37:  59. 
Rights  of  servants.     37:  60. 
Generally.     37:60. 
Defense    of    common    employment. 
37:  61. 
Position  of  servants  working  for  connecting 

carriers.     37:  64. 
Relation   between   a   lessor   or  licensor  and 
the  servants  of  the  lessee 
or  licensee.     37:  65. 
Position  of  servants  delivering  or  receiving 
goods    elsewhere    than    at 
the    employer's     place    of 
business.     37:  66. 
Generally.     37 :  66. 

Common-law  rules  changed  by  legisla- 
tion in  Pennsylvania.    37: 
67. 
Position   of  servants  working  on   the  same 

trains.     37:68. 
Position   of   servants   delegated  to   perform 
work    contracted    for    by 
their  master.     37:  69. 
Generally.     37:  69. 

Position   of   servants   sent   to   work   in 
charge  of  plant.     37:  70. 
General     summary     of     principles. 

37:  70. 
Bearing  of  these  principles  on  the 
doctrine  of  imputed  negli- 
gence.    37 :  74. 
Apparent  inconsistencies  in  the  de- 
cisions, discussion  of.    37: 
74. 
Illu-strative  cases.     37:  75. 
Special    circumstances   tending   to    show 
which   employer   had   con- 
trol of  a  servant  in  charge 
of  plant.     37:  76. 
Selection   of   a   particular   servant. 

37:76. 
Length  of  period  of  hiring.     37:  77. 
Personal   interference   on  the   part 

of  the  hirer.     37:  77. 
Exercise   of   a   limited   measure   of 
control  by  the  hirer  under 
the  terms  of  the  contract. 
37:  78. 
Hirer   responsible  for  acts  of  per- 
son  appointed  by  himself 
to  perform  work  with  re- 
spect to  the  chattel  hired. 
37:  79. 
Position  of  servants  sent  to  work  with- 
out     plant ;      illustrative 
cases.     37:  79. 
General  employer  remains  liable  to  some 
extent  as  master.     37:  81. 
Constructive  service  as  predicated  from  the 
necessity     of     discharging 
special   oliligations   to  the 
public.     37:  81. 
In  general.     37:  81. 

Responsibility  for  injuries  resulting 
from  works  of  construc- 
tion. 37:  81. 
Constructive  service  predieatt'd  from 
the  duties  of  railroad 
companies  as  carriers.  IJ7 : 
81. 


Responsibility   of   a   grantee   of   public 
franchises  for  the  acts  of 
the  servants  of  the  lessee 
in  possession  under  an  un- 
authorized   contract.      37: 
83. 
As   regards  third  persons.     37:  83. 
As  regards  servants.     37 :  83. 
Responsibility    where   the    lessee    is    in 
possession    under    an    au- 
thorized contract.     37:  84. 
As  regards  third  persons.     37:  84. 
In  the  case  of  servants.     37 :  85. 
Position  of  servants  operating  railroads  for 
receivers  and  trustees  for 
mortgage  bondholders.  37: 
85. 
§  5.  Term  of  employment. 
Time    for   which    contracts   of   employment 
may  be  made  on  behalf  of 
corporation.     49:  471. 
Contracts   for  permanent   employment,  and 
similar     agreements.     35 : 
512. 
In  general.     35:  512. 
Indefiniteness     and     uncertainty.      35: 

513. 
Illegality;    public   policy;    restraint    of 

trade.     35:  513. 
Statute  of  frauds  as  to  contracts  not  to 
be     performed     within     a 
year.     35:  514. 
Consideration.     35:  515. 
Generally.     35:  515. 
Mutuality.     35:515. 
Substantial   performance  by  employer; 
duty  of  servant  to  accept 
work   offered.     35:  516. 
Damages  for  breach  by  employer.     35: 

516. 
Practice   and   pleading.     35:  517. 

2.  Wages;    compensation. 

§  6.  Generally. 

Measure  of  Damages  for  Breach  of  Con- 
tract, see  Damages,  V.  §  7. 

See  also  infra,  V.  §  8. 

Right  to  wages  on  part  performance  of  eon- 
tract.     24:231. 

Recovery  for  services  and  expenses  under  a 
running  contract  with  a 
corporation  ended  by  its 
insolvency  and  dissolution. 
69:  124. 

Dishonesty  as  affecting  right  to  wages.  13: 
72.* 

Right  to  recover  for  services  interrupted  by 
sickness  or  death.     16:858. 

Damages  from  negligence  and  want  of  skill 
as  a  set-off  in  action  for 
services.     12:  321.* 

Exemption  of  wages  from  levy  after  pay- 
ment by  employer.  18: 
586. 

Kiiuitable  remedy  to  subject  to  judgment, 
future    salary.     6.3:  704. 

Waiver  of  lal)0i't'r's  lien  by  attach meut  or 
execution.     50:  722. 

Action  to  recover  reasonable  value  of  serv- 
ices.     1:  827;*    5:  707.* 
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Effect  of  receipt  of  wages  to  mitigate  dam- 
ages for  personal  injury. 
67 :  89. 

§  7.  Statutory   regulations. 

Constitutionality  of  statutes  restricting 
contracts  as  to.  14:  325; 
21:  789. 

Legislative  power  to  regulate  rate  of  com- 
pensation for  personal 
services.     33:  182. 

Validity  and  effect  of  statutes  requiring 
wages  to  be  paid  in  lawful 
money.     28:  273. 

Constitutionality  of  statutes  as  to  mode  of 
payment  of  wages.  21: 
797. 

Statutes  regulating  time  of  payment  of 
wages.     21:  797. 

Validity  and  effect  of  statutes  regulating 
time  of  payment  of  wages. 
28:  344. 

Constitutionality  of  statutes  giving  priority 
to  claims  of  certain  labor- 
ers.    21:797. 

Who  are  laborers  within  meaning  of  stat- 
utes protecting  wages. 
18:  305. 

3.  Hours  of  labor. 

§  8.  Limitation  of,  by  statute  or  ordinance, 
(ieneral     construction     and     application     of 

statute.     65:  33. 
Constitutionality  of  statute.     65:  38. 

Under  Federal   Constitution.     65:  38. 
In  general.     65:  38. 
Due  process  of  law.     65:  40. 
Equal  protection  of  the  laws.     65: 

42. 
Impairing    obligation    of    contract. 
65 :  42. 
Under  state  Constitution.     65:  42. 
Police  power  of  state.     65:  44. 
Right   to   extra   compensation   for   labor   in 
excess     of     limited     time. 
65 :  46. 
Criminal   liability   for  violation   of   statute. 

■  65 :  50. 
Laws  concerning  hours  of  labor.     21:  796. 

4.  Termination  of  relation;   enticing. 

§  9.  Generally. 

By  death  of  party.     23:  712. 

Reined \'  for  wrongful  discharge:  5:  760;* 
24:231. 

Measure  of  daniajres  for  wrongful  discharge 
from  service.  3:  137;*  0: 
762.* 

Damages  for  employer's  breach  of  contract 
for  permanent  employ- 
ment,   n."):  .lie. 

§   10.  Enticement;  causing  discharge. 

Reincih'      for     cut  icinir     servant.       11:;')48.'"' 

Lialiility  of  tliiril  party  fur  indueintr  serv- 
ant t'l  lireak  his  eunfract. 
:^1  :  :i:iS. 

l!:u!  nioti\i'  a-  ailVct  i";/  lialiility  for  raus- 
ing  I'l-'^  of  employee  or 
servant.     6:2:  719. 


Bad   motive  as  affecting  liability   for  caus- 
ing   loss    of    employment. 
62:  714. 
§11.  Duty  to  recommend  or  give  clearance 

card  to  discharged  employee. 
Duty  to  give  character.     62:  922. 
Duty  to  give  clearance  card.     62:  925. 
Of    corporation.     62:  925. 
When   combination    exists    among   cor- 
porations.    62:  925. 
When   a  uniform  custom   to   do   so   is 
shown.     62:  928. 
Legislation.     62:  930. 

b.  Duty  and  liability  of  master  to  servant. 

I.  Nature  and  extent  of  master's  duty. 

§12.  Generally. 

Conflict  of  laws  as  to  delegation  of  duty. 

56:  222. 
Violation  of  Sunday  law  as  a  defense.     2: 

521.* 
Sufficiency  of  general  allegations  of  master's 

negligence.     59:  252. 
Negligence  of  master;  question  for  jury.    1: 

173.* 
Exposure  of  servant  to  extraordinary  risks. 

7:  172.* 
In  case  of  contributing  agencies.     4:  851;* 

16:  819. 
Statutes  to  secure  health  and  safety  of  em- 
ployees.    25:  759,  848;  32: 
853. 
§13.  Duty  to  furnish  medical  aid  to  serv- 
ant. 
Servants,  generally.    28:  546. 
Seamen.     28:  549. 
Apprentices.     28:  555. 
Slaves.     28:  555. 

§14.  Knowledge  as  an  element  of  employ- 
er's liability. 
Generally.     41 :  33. 
Actual  knowledge.     41 :  39. 

Existence  of  actual  knowledge,  effect  of. 

41 :  39. 
Absence  of  actual  knowledge,  effect  of. 
41 :  42. 
Constructive  knowledge.     41 :  43. 
Generally.     41 :  43. 

Liability    predicated    from   constructive 
knowledge.     41:  44. 
General    statements    of    the    rule. 

41:  44. 
As  to  the  condition  of  the  place  of 

work.    41 :  45. 
As  to  the   condition   of  machinery 

and    apparatus.     41:46. 
As  to  the  capacity  of  servants.   41: 
46. 
Nonliability    predicated    from    want    of 
constructiye       knowledge. 
41:  47. 
General    statements.     41:47. 
As  to  place  of  work.     41:  50. 
As   to   machinery.     41:52. 
As  to  .servants.     41 :  53. 
Rule   when    the   dangerous   condition   is   due 
to    the   act   of   a   stranger 
or  of  a  fellow  servant,  or 
to  the   operation   of   some 
abnormal    physical    force. 
41 :  54. 
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Imputed     knowledge     of     probable     future 
events.     41 :  55. 
Accidents  which  might  reasonably  have 
been    anticipated.      41:56. 
Accidents    which   could   not   reasonably 
have      been      anticipated. 
41:57. 
Circumstances    charging   an    employer   with 
knowledge     of     the     con- 
dition   of    his    instrumen- 
talities.    41:61. 
Notoriety.     41 :  62. 

Opportunities  of  master  to  observe  de- 
fect.    41:62. 
Length  of  time  defect  has  existed.     41: 
63. 
Generally.     41 :  63. 
Rulings  as  to  specific  periods.     41: 
65. 
Scientific    facts;     what    knowledge    of, 

imputed.     41 :  66. 
Previous  operation  of  instrumentalities. 
41:  67. 
Efficient  operation,  inference  from. 

41 :  67. 
Prior    occurrences     indicating     de- 
fects.    41 :  67. 
Defective  operation  of  other  appli- 
ances.    41:  69. 
Repairs  and  alterations.     41:  70. 
Duty  of  active  inspection  of  instrumental- 
ities when  first  used.     41: 
70. 
Rule  where  the  employer  is  himself  the 

manufacturer.     41 :  70. 
Rule  where  the  employer  is  a  mere  pur- 
chaser   of    the   appliance. 
41:  71. 
Duty  of  active  inspection   of  instrumental- 
ities while  in  use.     41:  74. 
General   principles.     41:74. 
Inspection  must  be  efficient.     41 :  75. 
What  degree  of  care  must  be  exercised 
in   the   inspection.      41 :  77 
As  affected  bv  the  length  of  time  used. 

41 :  79. 
Frequency      with      which      inspections 
should  be  made.     41 :  80. 
Generally.     41 :  80. 
Rulings  as  to  specific  periods.     41: 
81. 
Limits  of  liability  based  on  duty  of  in- 
spection.    41 :  82. 
Generally.     41 :  82. 
Omission   of   duty   must   be   proxi- 
mate cause  of  injury.    41: 
83. 
Employer  not  liable  for  latent  de- 
fects.    41 :  83. 
What    tests    an    employer    is    not 
bound  to  apply.     41:  84. 
Illustrative    cases    showing    extent    of 
duty.     41 :  84. 
Place   of  work.     41:  84. 
Weight-supporting  appliances.    41: 

87. 
Steam  boilers.     41:  87. 
Cars  and  their  appiirtpiiancos.     41: 
88. 
Employer's  duty  to  know  the  charactpr  and 
capacitv    of   his    servants. 
41 :  90. " 


At  the  time  of  hiring.     41 :  90. 
At  the  time  of  promotion.     41:  92. 
During  time   of   service.     41:93. 
Generally.     41 :  93. 
Single  delinquency  of  servant  prior 

to  accident.     41:  93. 
Several       previous       delinquencies. 

41:  94. 
After     what     time     knowledge    of 
servant's  unfitness  will  be 
inferred.     41:  96. 
General    reputation    of    the    delinquent 
servant   as   notice   to   the 
master.     41:  97. 
Generally.     41:97. 
Reputation    not    evidence    of   serv- 
ant's unfitness.     41:99. 
Nicknames  as  evidence.     41 :  99. 
Omission  to  ascertain  capacity  of  serv- 
ant   who   is  injured.     41: 
100. 
Employer's   duty   as   to   the.  supervision   of 
appliances   not   owned   by 
him,  but  used  by  his  serv- 
ants.    41:  100. 
Rule   as    to   the   inspection   of   foreign 
cars.     41:  101. 
General  principles.     41:  101. 
Degree  of  care  required.     41:  102. 
Duty    of    inspecting    foreign    cars 
considered    with    reference 
to  the  doctrine  of  common 
employment.     41:  107. 
Assignability  of  the  duty  of  inspection.  41: 
109. 
Theory  that  the  duty  of  inspection  is 

assignable.     41 :  109. 
Theory  that  the  master  is  bound  mere- 
ly   to    .supervise    the    in- 
spectors.    41:  112. 
Theory  that  the  duty  of  inspection   is 
nonassignable.     41:  115. 
General    principles.     41:115. 
Illustrative   rulings.     41:  116. 
Illustrative    rulings    expressed    in 
terms   of   the   doctrine   of 
common  employment.    41: 
120. 
As  dependent  upon  the  distinction  be- 
tween the  furnishing  and 
use  of  the   agencies.     41: 
120. 
Employer's   liability   qualified  by  the   serv- 
ant's    duty     to     acquaint 
himself  with  his  environ- 
ment.    41 :  125. 
Generally.     41:  125. 

Obligations  of  the  master  and   servant 
as  to  inspection  compared. 
41:  127. 
General  statements  of  principles  in- 
volved.    41 :  127. 
Statements  of  the  general  rule  with 
reference  to  particular  in- 
strumentalities.   41:129. 
Rule   where  the  servant  has   equal 
or   superior    knowledge   or 
means  of  knowiedofp.     41 : 
130. 
Whose    knowledge    is   imputed    to    the    em- 
ployer.    41:  132. 
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General  principles.     41:  132. 
Illustrative  cases   of   notice   to   various 
employees.     41 :  133. 
Servant  in  complete  control  of  the 
master's       business.      41 : 
133. 
Servants  charged  with  the  duty  of 
seeing    that    the    place    of 
work   is   safe.     41:  133. 
Servants  charged  with  the  duty  of 
providing  and  maintaining 
appliances.     41:134. 
Employee  having  power  to  hire  and 
discharge      servants.      41 : 
135. 
Employees  whose  knowledge  is  not 
imputed    to    the    master. 
41:  136. 
Duties  of  a  master  after  learning  of  a  dan- 
ger to   which   his   servant 
is  exposed.     41:  137. 
Duty  to  remove  the  causes  of  the  un- 
usual     risk;      illustrative 
cases.     41:  138. 
Machinerv  and  appliances.    41:  139. 
Place  of  'work.     41 :  139. 
Servants.     41 :  141. 
Length  of  time  during  which  the  em- 
ployer has  had  knowledge 
of   a    danger.     41:  141. 
Duty  to  instruct  the  servant.     41 :  143. 
Knowledge  as  an  element  of  liability  under 
statutes.     41 :  143. 
Decision  under  employers'  liability  acts. 
41: 143. 
Statutes  modifying  the  doctrine  of 
common  employment.    41: 
143. 
Statutes     embodying    common-law 

rules.     41:  144. 
Acts    imposing    liability    for    omis- 
sions of  duty.     41:  14.5. 
Statutes    modifying    the    rules    of 
evidence.     41:  145. 
Damage  acts.     41:  145. 
Pleading.     41 :  145. 

Necessity  for  an  averment  of  knowledge 
on  the  master's  part.     41: 
145. 
Necessity  for  an  averment  of  ignorance 
on  the  plaintiff's  part.   41: 
148. 
\Miat    particularity    is    required    in    the 
servant's  petition.   41:  148. 
Necessity  for  an  agreement  between  the 
allegations  and  the  proof. 
41:  140. 
Hurdon   of  j)i-(iof:   opinions  as  evidence.     41: 
14!). 
liiu'deii  of  proof.     41:  I.IO. 
Admissiliilit  V    of    ojiiiiions    as    evidence. 
'  41  :  l.-).'^. 
In  vt  I'lict  ions.      41:1  r-i'.',. 

§  15.  Duties   of   master    and   servant    as   to 
rules    promulgated    for    conduct     of 
business. 
See  ,i]-o  infra.  \'.  S  .^2. 
(ipiicral    ])riM(i]i]c-.      4o::)nt";. 
Limits    of    till'    (lnl\'    to    ])ioiiiiil'_;ate    rules. 
1:-!:  :5n!i. 
In    pfTicral,      43:  jOl). 


Extent  of  employer's  duty  tested  by  the 
usage  of  other  persons  en- 
gaged   in   the   same   busi- 
ness.   43:  311. 
Rules  prescribed   must  be  definite   and 

intelligible.     43:  313. 

Necessity  for  rules, — whether  for  court 

or  jury  to  decide.    43:  314. 

Habitual  practice  of  employees,  how   far  a 

legal  substitute  for  a  rule. 

43:  316. 

The  master's  duty  to  promulgate  his  rules. 

43:  318. 
The  master's  duty  to  enforce  his  rules.    43: 

319. 
No  recovery  by  servant  unless  omission  to 
promulgate       rules       was 
proximate  cause  of  the  in- 
jury.    43 :  320. 
Construction  and  meaning  of  rules.     43:  .322. 
Illustrative  decisions  as  to  the  sufficiency  of 
rules  framed  for  the  pro- 
tection   of    railroad    serv- 
ants.    43 :  326. 
Rules  for  the  protection  of  car  repair- 
ers, and  other  railroad  em- 
ployees doing  work  on  side 
tracks.     43 :  326. 
Rules  to  prevent  the  automatic  or  un- 
authorized   movements   of 
engines   or   cars.     43:  330. 
Rules  to  obviate  injury  from  the  sudden 
starting   of   railway   cars. 
43:  331. 
Rules  regulating  the  switching  of  cars. 

43:  331. 
Rules  as  to  the  manner  of  loading  rail- 
way cars.     43:  331. 
Rules  as  to  the  operation  of  trains  by 
schedules  or  special  orders. 
43:  332. 
Duty  as  to  trainmen.     43:  332. 
Duty  as  to  employees  working  on 
or  near  tracks.     43:  337. 
Rules    prescribing    means    for    warning 
employees     of    the    prox- 
imity of  moving  trains  or 
cars.     43:339. 
Illustrative   decisions   as   to   the   sufficiency 
of    rules    framed    for    the 
protection   of   servants   in 
miscellaneous  employ- 

ments.    43:  341. 
Relation   between   the   doctrine  of   common 
employment  and  the  duty 
of  a  master  to  promulgate 
rules.     43:  342. 
Duty  of  making  rules,  assignability  of. 

43:  342. 
Diitv  to  publish  the  rules,  assignability 

oL     43:344. 
Po:?ilion  of  employees  vested  with  power 
to    suspend   general    rules 
by  special  directions.     43: 
345. 
Duty  of  the  servant  in  regard  to  the  rules 
])roinulgated    by    his    em- 
ployer.    43:  350. 
Genorallv.     43:  350. 
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•Violation  of  rule  by  plaintifT  not  a  bar 
to  recovery,  unless  shown 
to  be  proximate  cause  of 
injury.     43:  352. 
Servant  not  bound  by  rules  not  known 
to  him.     43:  356. 
General  principles  stated.     43:  356. 
When  a  servant  is  demed  to  have 
knowledge  of  a  rule.     43: 
357. 
Validity  of  rules  as  regards  employees. 
43:  359. 
Public  policy.     43:  359. 
Reasonableness.     43:  361. 
Illustrative  cases  with  regard  to  the  vi- 
olation   of    rules    by    the 
servant.     43:  363. 
Disobedience    to    rules    respecting 

signals.     43:  363. 
Disobedience  to  rules  regulating  the 
work     of     coupling     cars. 
43:  364. 
Disobedience    to    rules    regulating 
the    operation    of    trains. 
43 :  364. 
Disobedience  to  rules  in  regard  to 

switching.     43:  365. 
Disobedience  to  rules  regulating  the 
manner   of   getting   on   or 
off    railway    cars.    43:  365. 
Rules  directing  employees  to  be  or 
not    to    be    in    particular 
places.     43:  365. 
Disobedience    to    rules    prescribing 
that  appliances  shall  be  in- 
spected.    43:  365. 
Disobedience     to     rules     requiring 
servant  to  report  dangers. 
43:  366. 
Disobedience    to     rules    regulating 
the    manipulation    of    ma- 
chinery.    43:  .366. 
Disobedience    to     rules    regulating 
personal    habits    of    serv- 
ants.    43:  366. 
Waiver  of  rules  habituallv  disregarded. 
4.3 :  3G6. 
Doctrine  of  waiver  stated.    43:  366. 
Acquiescence  in  violation,  when  im- 
plied      from       employer's 
knowledge.     43:  368. 
Rationale  of  doctrine.     43:  370. 
Express   agreement    to    obey   rules, 
effect  of.     4.3  :  370. 
Obligation    of    rules    and    other    duties, 
effect  of  conflict   between. 
43:  371. 
Injuries  caused  ]>y  cosorvaiits'  vifilation 
of  rules,  liabilitv  for.     43: 
373. 
Under  common -law  jirinciplos.     43: 

373. 
Under  statutes  nrndi tying  tlie  com- 
mon  law.     4/) :  S".!. 
§  i6.  Duty  to  warn  or  instruct  servant. 
Soo  also  infi-a.  \'.  ij  22. 
( iciiciail y.      44  :  .3.'!. 

Actual  kno\\lc(it:(<  of  ser\'ant.  cNistcMicc  of 
(lutv  to  iiistrurt  netiiitixod 
by.'    44 :  40. 


Constructive  knowledge  of  servant  as  bear- 
ing upon  the  duty  of  the 
master    to    instruct    him. 
44:  42. 
Generally.     44:  42. 

Ordinary  perils  of  an   employment,   no 
duty  to  instruct  as  to.  44: 
43. 
Extraordinary     risks     of    employment, 
master  prima  facie  bound 
to    instruct    servant    with 
regard  to.    44:  44. 
Risks  arising  from  a  changed  con- 
dition   of   the    instrumen- 
talities or  place  of  work. 
44:  45. 
Risks  arising  from  the  introduction 
of  new  or  abnormally  dan- 
gerous appliances.     44:  46. 
Risks    arising    from    the    servant's 
transfer    to    new    duties. 
44:  46. 
Fact  that  danger  was  or  was  not  dis- 
coverable  by   the   exercise 
of  ordinary  care,  duty  of 
instruction  discussed  with 
reference  to.     44:  49. 
No  duty  to  instruct  where  knowl- 
edge imputed  to  the  serv- 
ant.    44:  49. 
Cases  illustrating  this  general  rule. 

44:  51. 
Master    bound    to    instruct,    where 
no  knowledge  of  the  dan- 
ger can  be  imputed  to  the 
servant.     44:  54. 
Experience    of   servant    as   a   special    factor 
bearing  upon  the  master's 
duty    of    instruction.     44: 
57.' 
Generally.     44:  57. 

Circum-stances  under  which  no  instruc- 
tion  is  necessary.     44:  58. 
Circumstances  under   which   instruction 
is  necessary.     44:  59. 
iMinority  of  servant  as  a  special  factor  bear- 
ing    upon      the     master's 
dutv    of    instruction.     44: 
61.  ■ 
General  principles  stated.     44:  61. 

Rationale     of    rule     requiring     the 
master  to  instruct  a  minor 
servant.     44:  63. 
Special  principles  applicable  in  ac- 
tion  by  the    father  of  an 
injured  minor.     44:  64. 
Minor   employees   usually   on    the   same 
fooling    as    adiilts.     after 
projier       instruction       has 
beoi   given.     44:  (\n. 
Constructive      knowledge     of     dangers, 
when    a  Ijar  to   an   action 
by  minor  servants.    44:  ()(!. 
Circumstances   to   be   considered    in   de- 
termining whether  knowl- 
edge of  a   danger   is  to   be 
imputo(t   io  a   minor.     44: 
67. 
Illustrative  ca-fs   in   regard   to   flip  con- 
structive      knowledge       of 
minor  servants.     44:  68. 
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What  knowledge  of  scientific  facts  is  im- 
puted to  servants  (adults 
and  minors).     44:  75. 

In  the  case  of  adults.     44:  75. 

In  the  case  of  minors.     44:  77. 
Duty    to    warn    servant    against   transitory 
and  sporadic  dangers.    44: 
77. 

Cases  involving  customary  methods  of 
doing  business  and  depar- 
tures from  such  methods. 
44:  77. 

Perils  due  to  transitory  changes  in  the 
condition  of  the  place  of 
work.     44:  79. 

Perils  due  to  the  recurrent  movements 
of  railway  cars  and  other 
heavy  bodies.     44:  80. 
What  instruction  and  warning  will  be  suf- 
ficient.    44:  81. 

In  the  case  of  adults.     44:  81. 

In  the  case  of  infants.     44:  84. 

As  to  sporadic  and  transitory  dangers. 
44:  86. 
No   recovery    by    servant   unless    failure   to 
instruct  was  efficient  cause 
of  injury.     44:  86. 
Duty  of  instruction   considered  with  refer- 
ence   to    the    doctrine    of 
common  employment.    44: 
86. 
Of  danger  of  electricity.     32:  352. 
Right  to  delegate  duty.     54:  96. 
§  17.  Duty  with  respect  to  employment  of 

servants. 
See  also  supra,  \'.  §  14. 
General  principles.     48:  369. 

Nature  and  extent  of  the  master's  duty 
stated.     48:  369. 

Duty  considered  as  creating  an  excep- 
tion to  the  doctrine  of 
cninrnon  employment.  48: 
369. 

Standard  of  care  obligatory  upon  the 
master  in  regard  to  the  se- 
lection of  his  servants. 
48:371. 

What  const  ilutes  an  in(()ni|)cteiit  serv- 
ant.     48:  373. 

P]aintift"s  recovery  dependejit  upon 
proof  of  master's  actual  or 
constructive  knowledge  of 
cosprvant's  unfitness.  4S: 
374. 

Duty  to  inqniro  into  tlio  fitiio>N  of  a 
servant  at  the  time  ho  is 
hired.     48:  376. 

Duty  of  till'  ma-ter  to  keep  himself  in- 
tV))-niefl  as  to  tho  fitness  of 
a  servant  already  in  liis 
omploynieiit.  48:377. 
I'roliativc  \alui'  of  variuu-  fact-  iis  teniiiiiL' 
tn  sliDW  culjia'iility  on  the 
nia-tor's    ]inrt.      lA:  :]7S. 

liiconiiict  cnco    of    -prvant.      4*^:378. 

Race  ami  colni-  of  dcliiii|Uont  -crvant. 
tS:  .■'170. 

Ap|icai-ain-(  aiid  inaiiiior  of  tho  -cr\-;uif 
w  liilo    to-t  if>  illLT.       (^:  -'Nl). 

Lan,L;-iiaL:i  n\  i]('Iiiii|noiir  -oi-vaiif  liini~clf 
iMfliciitini:  i-("'is:o.--!ii--  n\ 
cliararior.      -fJ;  3^0. 


Minority.     48:  380. 

Previous  experience  of  the  servant.    48: 

381. 
Acts  of  negligence  prior  to  the  accident. 

48:  384. 
Act    of    negligence    which    caused    the 

accident.     48:387. 
Temporary  unfitness  at  the  time  of  the 

accident.     48:  388. 
Derelictions  of  duty  subsequent  to  the 

injury  in  suit.     48:  388. 
Disclaimer  of  fitness  by  delinquent  serv- 
ant himself.     48:  388. 
Specific  statements  as  to  unfitness  made 
by   coemployees   of  delin- 
quent .servant.     48:  389. 
Reputation  of  delinquent  servant.     48: 
389. 
Admissibility,    generally.     48:  389. 
Reputation  not  evidence  of  actual 

unfitness.     48:  391. 
Nicknames  as  evidence  against  the 
master.     48:  391. 
Length  of  the  period  during  which  the 
unfitness     has     continued. 
48:  392. 
A  promise  by  the  master  to  discharge 
the     delinquent     servant. 
48:  392. 
Duty  to  employ  an  adequate  number  of  serv- 
ants.    48:  392. 
Generally.     48:392. 

Whether  the  master  has  performed  his 
duty.     48:  393. 
Liability  for  employing- drunkard.     40:  146. 
§  1754.  Liability    of    master    for    injuries 
caused  by  incompetence  of  fellow 
servant. 
Employment,  generally.     25:  710. 
Retention  in  employ.     25:  713. 
Incompetency   through   use   of   liquor.     25: 

714. 
Pleading  incompetency.     25:  715. 
Evidence.     25:  716. 

Generally.     25:  716. 
Specific  acts.     25:  716. 
Notice  to  company.     25:  716. 
Burden  of  proof.     25:  717. 

2.  Scope  of  emplo3Tnent;    direct  command. 

§  18.  Injuries  in  performance  of  duties  out- 
side scope  of  original  employment. 

(Generally.     48:  796. 

Xo  recovery  where  servant  undertakes  new 
functions  ex  propria  mofu 
and  without  master's  ac- 
quiesoeTicp.     48:  797. 

When  negligence  is  predicated  of  a  command 
to  do  work  outside  the 
scope  of  the  original  con- 
tract.    48:798. 

Risks  of  work  outside  scope  of  employment, 
when  deemed  to  be  as- 
sumed.    48:  803. 

Doctrine  of  common  employment  qualified 
as  regards  servants  work- 
ing outside  the  scope  of 
their  employment.  48:805. 

(  iintril)utorv  negligence  as  a  defense.  48: 
806. 
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Absence  of  compulsion,  an  essential  element 

of  assumption  of  risks  and 

contributory       negligence. 

48:  808. 

Generally.     48:  808. 

Protest   or   objection    by   servant.     48: 

808. 
Fear  of  losing  position.     48:  809. 

§  19,  Injuries  received  in  obeying  a  direct 
command. 

Generally.     48:  I'ui. 

Direct  orders  an  immaterial  factor,  where 
the  risk  to  which  they  ex- 
posed the  servant  was  one 
of  those  assumed.   48:  754. 

Contributory  negligence;  when  not  predicat- 
ed by  compliance  with  a 
direct  order.     48:  7.55. 

Master  and  servant  not  upon  the  same  foot- 
ing.    48:  758. 

Servant  usually  entitled  to  act  on  the  as- 
sumption that  his  master 
has  performed  and  will 
perform  his  dutv.  48: 
758. 

Rationale  of  the  servant's  right  to  rely  on 
the  master.     48:  760. 
Order    an    implied    assurance    of    safe- 
ty.    48:  760. 
'  Order   tends   to    throw    servant    off   his 
guard.     48:  760. 
Necessitv    for    prompt    obedience.      48: 

760. 
Direct   order   tends   to   negative   volun- 
tariness    of     action.     48: 
762. 

When  direct  orders  will  not  justify  the 
servant's  obedience.  48: 
76.3. 

Negligence  in  respect  to  the  manner  of 
carrying  out  the  order. 
48:  764. 

Specific  order  no  excuse  unless  the  servant's 
act  was  induced  bv  it. 
48:  764. 

By  whose  orders  the  master  is  bound.  48: 
765. 

3.  Machinery;  appliances;  places. 

§  20.  Generally. 

See  also  supra.  V.  S§  14,  16. 

As  to  machinery,  tools,  and  appliances.  1: 
174,*  698:*  2:  .520:*  4: 
796;*  8:  6.36:*  *1.3:  374.* 

Death  of  servant  caused  by  neglect  to  block 
frogs  and  guard  rails.  2: 
67.* 

Duty  of  master  to  guard  against  latent  de- 
fects.    4:  798.* 

injuries  caused  by  defect>;  in  machinery 
while  used  for  a  purpose 
not  contemplated.    18:  124. 

Accidents  to  employees  in  use  of  elevators. 
8:"  819.* 

As  to  fire  escapes  on  building,     l-"):  160. 

As  to  failure  to  fence  track.     25:  .320. 

As  to  defective  track  owned  by  another  rail- 
road co7npaiiy  causing  in- 
juries to  railroad  em- 
ployee in  line  of  duty. 
22:  283. 
L.R.A.  Dig.— 132. 


Liability  to  employees  of  contractor  for  un- 
safe appliances  or  place  of 
labor.     26:  524. 
Statutory    liabilitj'    for    negligence    of   em- 
ployees    controlling     ma- 
chinery.    58:  39. 
§  20^2.  Inspection  of  materials. 
Master's  duty  to  inspect  materials.     70:  831. 
Degree  of  care  required   in  inspection.     70: 
833. 
Ordinary  and  reasonable  care.     70:  833. 
Ineffective  inspection.     70:  833. 
§21.  Injuries    from    projecting    screws    in 

moving  machinery. 
Discussion     of    the    (luestion     whether    the 
maintenance  of  a  set  screw 
imports  negligence  at  com- 
mon law.     48:  96. 
Liability  of  master  under  statutes.     48:  97. 
Defenses   of  assumption   of   risks   and   con- 
tributory  negligence.     48: 
98. 
§  22.  Liability  of  electric  company  to  em- 
ployee injured  by  shock. 
Generally.     32:351. 
Negligence  of  employer.     32:  351. 
Duty  to  warn.     .32:  352. 
Assumption   of  risks.     ,32:  353. 
Contributory  negligence.     32:  353. 
§  23.  Injuries     due     to     failure     to     block 

switches. 
Want  of  blocking  not  negligence  per  se  apart 

from  statute.     48:  68. 
Statutes  requiring  frogs,  etc.,  to  be  blocked. 

48:71. 
Want  of  blocking  considered  as  a  risk  as- 
sumed    by     the     servant. 
48:  72. 
§  24.  Statutory  liability  for  defects  in  con- 
dition of  plant. 
Generally.     57:  817. 

Effect   of  these   statutory   provisions   as   to 

defects,  generally.   57:  818. 

Master  not  liable  unless  the  defect  alleged 

was   the   proximate   cause 

of  the  injury.     57:818. 

What  instrumentalities  are  covered  by  the 

term     "ways,"     etc.     57: 

819. 

Two  or  more  descriptive  terms  used  in 

combination.     57:  819. 
"Ways."     57 :  820. 
"Works."     57:  820. 
"Machinery."     .57:  821. 
"Plant."     57:  821. 
Significance  of  the  qualifying  phrase,  "con- 
nected with  or  used  in  the 
business  of  the  employer." 
57:821. 
Instrumentalities   temporarily   used   by 
servants  in  the  transaction 
of   the    business.     57:  821. 
Structures,  etc.,  in  course  of  erection  or 

demolition.     57:  826. 
Instrumentalities  not  yet  brought   into 
use.  or  disused.     57:  827. 
What  constitutes  a  defect.     57:  827. 
Specific  examples  of  defects.     57:  830. 

Defects    in    the   condition    of  the    ways. 

.57 :  830. 
Defects  in  tlic  condition  of  the  worka. 
57:  830. 
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Defects  in  the  condition  of  the  machin- 
ery.     57:  8.30. 
Defects  in  the   condition   of  the   plant.' 
57:  831. 
Conditions   not   amounting  to  defects.     57: 

832. 
Defective  system,  employer  liable  for.     57: 

835. 
Not  discovered  or  remedied  owing  to  negli- 
gence, etc.     57:  836. 
Generally.     57:  836. 
Not   discovered.     57 :  837. 
Not  remedied.     57:  838. 
Persons   intrusted   with    the   duty,   etc. 
57:  838. 
Abnormal  conditions  resulting  from  the  use 
of  the  appliances  furnished 
by  the  master,  how  far  re- 
garded as  defects.   57:  839. 
Defects  in  temporary  appliances  constructed 
by     the     servants     them- 
selves,  not   deemed   to   be 
chargeable  to  the  employ- 
er.    57:841. 
Duty  of  servant  to  report  defects.     57:  842. 
Statutory    and    common-law    doctrines 

compared.     57:  842. 
Position  of  a  servant  who  fails  to  report 

a  defect.     57:  843. 
Position  of  a  servant  who  has  reported 
a  defect.     57 :  844. 
§  25.  Statutory   regulations    for   protection 

of  workmen  in  mines. 
Props.     25 :  848. 
Cage  and  signals.     25:  849. 
Shafts  and  fences.     25:  850. 
Escape  and  ventilation   shafts.     25:  850. 
Miscellaneous.     25:  852. 
§  255^1.  Duty  to  protect  servant  whose  work 

requires  exposure  to  cold. 
In  general.     70:  924. 

When    master    has   agreed   to    furnish    pro- 
tection.    70:  926. 
Care  after  injury.     70:  926. 

4.  Assumption  of  risk. 

§  26.  Generally. 

Doctrine  as  Affected  by  Direct  Command  of 
Master,  see  supra,  V.  § 
19. 

When  risks  outside  of  ?cope  of  employment 
deemed  to  be  assumed. 
48:  SO.S. 

By  servant,  in  freiipral.  1:131;*  4:51;* 
fi:  76,*  246;*  12:  342;*  13: 
374. 

Conflict  of  law-  a>  to.      ."ifj:  221. 

Of  danger  of  electric  shock.     32:  353. 

Minor's  assumption  of  risks.     8:  491.* 

From  faihn-p  to  lilnck   switches.     48:  72. 

From  projectiiiL.'  -crew  in  moving  machin- 
ery.    4S:  ns. 

§  27.  Assurance  of  safety  by  master  or 
CQservant. 

(leneral    rule.      4S!:  .")4i^. 

Uhr-trative  cases.      4S;  r,A-l. 

[!at  imialc    of    rule.      4S  ;  .111. 

When  an  a--iirancc  <,\  -afriy  i-  not  con- 
cln-i\''-  in  ;1)"  <er\ant's  fa- 
V.M-.       1^:  .'.1.'). 

^^  liwse  assurance-  bind  Uie  ma-ter.     48:  546. 


§  28.  Volenti  non  fit  injuria  as  a  defense. 

Meaning  and  effect  of  the  maxim,  as  a  mat- 
ter of  verbal  construction. 
47:  162. 

Relation  of  the  maxim  to  the  doctrine  of 
a  contractual  assumption 
of  risks.     47:  163. 

Maxim  not  available  as  a  defense,  unless 
plaintiff's  knowledge  of 
danger  is  shown.     47:  164. 

Logical  significance  of  the  servant's  knowl- 
edge.    47:  166. 

How  far  voluntary  action  may  be  inferred 
from  the  servant's  knowl- 
edge of  a  risk,  generally. 
47:  170. 

Specific   circumstances   bearing  on   question 
whether    servant    was  vo- 
lens.     47:  172. 
Fact  that   risk  was  one  ordinarily  in- 
cident to  the  service.    47: 
172. 
Fact  that  risk  was  known  to  the  serv- 
ant  when   he   entered   the 
employment.     47:  174. 
Fact  that  risk  was  not  known  to  the 
servant    when   he    entered 
the   employment.    47:  178. 
Fact  that  conditions  were  or  were  not 
under  the   control   of   th(^ 
servant.     47:  184. 
Fact  that  work  was  undertaken  by  serv- 
ant ex  propria  motu.     47: 
185. 
Fact    that    servant    complained    of    the 
dangerous   condition.     47: 
185. 
Fact    that    servant's    motive    for    con- 
tinuing work  was  his  fear 
of  dismissal.     47:  187. 
Fact  that  duty  violated  was  statutory. 

47 :  190. 
Necessity  of  proving  consent  to  partic- 
ular  risk.     47:  192. 
Circumstances    indicating    master's    ac- 
ceptance of  the  responsi- 
bility.    47:  193. 

Negligence  of  the  servants  of  a  person  other 
than  the  plaintiff's  em- 
ployer not  a  risk  assumed. 
47:  193. 

Relation  of  the  maxim  to  the  defense  of 
contributory  negligence. 
47:  198. 

Bearing  of  the  servant's  knowledge  upon  the 
question  whether  he  was 
negligent.     47:200. 

§  29.  Continuing  work  on  master's  promise 
to  remove  a  specific  cause  of  danger. 

General  rule.     40:  782. 

Rationale  of  the  relation  between  the  par- 
ties after  the  giving  of  the 
promise.     40:  78.3. 

Continuance    of     work     after    promise     not 
contributory  negligence,  as 
matter  of  law.     40:  786. 
Generally.     40:  7S6. 

Contributory  negli^^ence  predicated 
from  the  gravity  of  the 
risk  incurred.     40:  788. 
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Contributory  negligence  predicated  from 
the  length  of  time  the 
servant  has  worked  after 
the  promise  was  given. 
40:  789. 
Illustrative  cases.     40:  791. 

Servant's  action  not  maintainable  unless 
his  continuance  of  work 
was  actually  induced  by 
the  master's  promise  to 
protect  him  from  some 
danger,  etc.     40:  793. 

Whose  promise  is  binding  on  an  employer. 
40:  796. 

Rule  where  the  promise  relates  to  simple 
appliances.     40:  797.   . 

Obligations  of  the  servant  pending  the  ful- 
filment of  the  promise. 
40:  798. 

§  30.  Assumption  by  volunteer. 

Generally.     22:  623. 

Liability  to  minor  volunteer.     22:  664. 

Assisting  by  request  of  one  in  authority. 
22:  664. 

Persons  with  interest.     22:  665. 

Persons  not  volunteers.     22:  665. 

Servant  volunteer.     22:  665. 

5.  Contributory    negligence. 

§  31.  Generally. 

See  also  supra,  V.  §§  14,  29. 

<.enerally.     4:  51;*   8:  491.* 

When  not  predicated  of  compliance  with 
direct  order.     48:  755. 

Effect  of  assurance  of  safety  given  by  the 
master  or  a  coservant. 
48:  542. 

Contributory  negligence  as  defense  where 
injuries  received  in  per- 
formance of  duties  out- 
side of  original  contract. 
48:  806. 

Relation  of  maxim  Volenti  non  fit  injuria 
to  defense  of  contributory 
negligence.     47:  161. 

With  respect  to  injury  from  projecting 
screw  in  moving  ma- 
chinery.   48:  98. 

As  to  injury  caused  by  electric  shock.  32: 
353. 

Presuming  that  master  does  his  duty.  4: 
797;*  5:  439.* 

Of  railroad  eraplovee  in  riding  on  engine. 
14:  552. 

§  32.  Disobedience  of  master's  rules  as. 

See  also  supra,  Y.  §  15. 

Rules  binding  on  employees.     24:  657. 

Examples.     24:  657. 

Exceptions.     24:  658. 

.Notice.     24:  658. 

The  rule  must  not  have  been  waived.  24: 
659. 

Tlie  disobedience  must  be  urinecessarv.  24: 
661. 

Tlie  rule  must  be  applicable.     24:  661. 

The  disobedience  must  contribute  to  the  in- 
jury.    24:  662. 

Wilful   injury.     24:  662. 


Reasonableness  of  rule.     24:  662. 
How  the  rules  are  construed.     24:  662. 
Evidence.     24:  662. 
Question  for  court  or  jury.     24:  662. 
§  33.  In  entering  or  remaining  in  employ- 
ment. 
When  the  servant's  action   is   barred       49: 
33. 

Servant's  knowledge  as  an  element  of 
the  defense,  generally. 
49:  33. 

Contributory  negligence  held  to  be  a 
question  for  jury  where 
servant's  knowledge  of  de- 
fects only  is  shown.  49: 
35. 

Contributory  negligence  inferred  from 
servant's  knowledge  both 
of  defects  and  resulting 
dangers.    49:  37. 

Contributory  negligence  inferred  from 
servant's  knowledge  of  de- 
fects alone.     49:  38. 

The  rationale  of  the  principle.     49:  41. 

Knowledge  of  danger  held  to  be  not 
necessarily  a  bar  to  the 
action.     49:  43. 

Missouri  doctrine  as  to  the  effect  of 
the  servant's  continuance 
of  work  with  knowledge. 
49:  44. 

Failure  of  servant  to  report  defect. 
49:  46. 

Duty  of  the  servant  to  quit  the  employ- 
ment when  he  ascertains 
that  he  is  exposed  to  an 
abnormal  danger.  49:  47. 
Relation  between  the  defenses  of  assump- 
tion of  risks  and  contrib- 
utory negligence.    49:  49. 

Logical  independence  of  the  two  de- 
fenses.    49:  50. 

Assumption  of  risk  a  conclusive  de- 
fense irrespective  of 
whether  servant  exercised 
due  care.     49:  51; 

Contributory  negligence  in  respect  to 
risks  assumed.     49:  53. 

Defenses  confused  owing  to  inaccu- 
racies of  terminology.  49: 
55. 

Doctrinal  confusion  between  the  de- 
fenses.    49:  59. 

6.  Fellow  servants, 
a.  In  general. 

§  34.  Generally. 

As  to  Master's  Duty  with  Respect  to  Em- 
ployment of  Servant.s,  see 
supra,  V.  §§  1",  171/2- 

General  rule  as  to  master's  nonliability  for 
negligence  of.  1:  483;*  3: 
560.* 

Duty  of  instruction  considered  with  ref- 
erence to  doctrine  of  com- 
mon employment.     44:86. 

Doctrine  of  common  employment  qualified 
as  to  servants  working 
outside  of  sco])p  of  em- 
ployment.    48:  805. 
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Conflict  of  laws  as   to   fellow-servant   rule. 

56:  219. 

Liability  for  negligence  of  coservant  acting 

under   authority.     12:  97.* 

Liability    for   negligeiue    of   fellow    servant 

causing  explosion.  29:  358. 

Combined  negligence  of  master  and  coserv- 

ants.     7:  503.* 
The    relation    of   the    proximate    cause    doc- 
trine to  the  rule  of  liabili- 
ty  of   a   master   for  inju- 
ries to  his  servant  caused 
by  combined  negligence  of 
himself  and  a  fellow  serv- 
ant.    16:  819. 
Who  are,  generallv.     4:793;*   7:500;*   18: 
792. 
Servants  not  on  duty.     18:  797. 
As  affected  by  legislation.     18:  797. 
Common  service.     18:  817. 
Negligent   superiors.     18:  823. 
Superior   employees.      18:  827. 
Telegraph  operator  as  fellow  servant  of 
trainman.     50:  429. 
§   34/'2-   Common  employment,   apart   from 
statute,   where   no   question  as   to 
vice  principalship. 
In  general.     50:  417. 

General   statement  of  what  constitutes 
common  emplovment.    50: 
419. 
Common  employment  a  question  of  law 
when  the  facts  are  undis- 
puted.    50:  421. 
Theory  that  community  of  employment  de- 
pends   solely    on    whether 
the     delinquent     servant's 
negligence  was  a  risk  con- 
templated  by   the   injured 
servant.     50:  422. 
Cenorally.     50:  422. 

Diversity  of  duties  or  departments  not 
sufficient    to    exclude    de- 
fense  of  common  employ- 
ment.    50:  426. 
Contiguity   a    material,  though   not   de- 
cisive, factor.     50:  427. 
Illustrative    cases    of    common    employ- 
ment.    .50:  429. 
Railway  work.     50:  429. 

Servants  working  in  the  office 
departments     and     operat- 
ing trains.     50:  429. 
Servants    engaged    in    handling 
tlic    same    train.      50:  4.30. 
Sf'r\ants    woi-king   on    ditl'ci'cnt 

Ira  ills.  50:  4:^1. 
Servants  hainllin.i;  ordinary 
train-  and  servants  em- 
plovi'd  in  llie  repair  or 
coii-t  nii-t  ion  ot'  t  iic  pcnna- 
iioiit  way.  -1(1:  A:V1. 
Servant-  liamllini:  work  trains 
ami  sciAiiiil-  i-iiiploycd  on 
1  lie  |ici-iiiai'!'!it  \\'ay  in  cnn- 
i!i-ct  imi     with     -ufh    trains. 

.ID:  -i:;t. 

Sri'xaiit-  i'i\u:iL:ril  in  liamlling 
trains  ami  in  yi\iiig  sig- 
nals.    50:  434. 


Servants  belonging  to  regu- 
lar train  crews  and  switch- 
men.    50:  434. 

Servants  handling  cars  and 
servants  inspecting  or  re- 
pairing them.     50:  435. 

Servants  handling  trains  and 
servants  performing  mis- 
cellaneous duties  in  yards. 
50:  435. 

Servants  engaged  solely  in  the 
construction  or  mainte- 
nance of  the  permanent 
wav  and  its  accessories. 
50:' 435. 

Servants  loading  cars  and  serv- 
ants handling  them.  50: 
436. 

Servants  engaged  in  loading 
cars,  and  trackmen.  50: 
436. 

Servants  employed  in  the  me- 
chanical departments.    50: 
436. 
Occupations     other     than     railway 
work.     50:  436. 

Servants  of  municipal  corpo- 
rations.   50:  436. 

Servants    in    stores.      50:  436. 

Servants  working  on  stage 
coaches.     50:  436. 

Servants  in  mills,  factories, 
and  similar  establish- 
ments.    50:  436. 

Emplovees  in  lumber  yards. 
50":  437. 

Servants  working  in  quarries. 
50:  437. 

Servants  working  in  or  about 
mines  and  similar  work. 
50:  437. 

Servants  engaged  in  building 
or  equipping  ships.  50: 
437. 

Crews  of  ships.     50:  438. 

Servants  engaged  in  loading 
and  unloading  ships.  50: 
438. 

Servants  employed  on  struc- 
tures in  course  of  erection. 
oO:  438. 

Servants  engaged  in  repairing 
plant.    50:438. 

Servants  operating  hoisting 
apparatus,  and  other  serv- 
ants in  the  same  estab- 
lishment.     50:  438. 

Servants    engaged    inside    and 
outside  of  warehouses,  fac- 
tories, etc.     50:  439. 
Disconnection  of  duties,  when  so  great 
as  to  negative  implied  ac- 
ceptance of   the   risk  of  a 
fellow       servant's       negli- 
gence.    50:  439. 
Tlieory    that    common    employment    depends 
on  •  identity      of     depart- 
ments  of    work   or   conso- 
ciation of  duties.     50:442. 
hlcnlitv   of  department   as  a  test,  gen- 
erallv.    50:  442. 
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Consociation    of    duties,    as    a    test    of 
common  employment.    50: 
444. 
Same    subject    continued.      50:  44G. 
Relation  between  the   theories  of  non- 
assignable duties  £ttid  con- 
sociation   of    duties.      50: 
448. 
Difference    of    identity    of    department 
not    necessarily    conclusive 
under      the      consociation 
doctrine.     50:  449. 
Some   secondary   results   of   tlie  conso- 
ciation doctrine  have  been 
noted     in     the     decisions. 
50:  451. 
Consociation    primarily    a    question    of 
fact     for    the    jury.      50: 
452. 
Criticisms  of  the  doctrine  of  consocia- 
tion.    50:  453. 
lUusitrative  cases  as  to  the  doctrine  of 
consociated     duties.       50 : 
455. 
Railway   work.     50:  455. 

Servants  engaged  in  office 
work  and  in  handling 
trains.     50:  455. 

Servants  working  on  the  same 
train.      50:  456. 

Servants  handling  different 
trains.     50:  456. 

Servants  handling  trains  and 
switchmen.     50:  450. 

Servants  handling  trains  and 
express  and  baggage  men. 
50:  45G. 

Servants  handling  trains  and 
car  inspectors  or  car  re- 
pairers.     50:  457. 

Servants  handling  trains  and 
watchmen.     50:  457. 

Switching  crews  in  yards. 
50:  457. 

Servants  handling  trains  and 
servants  loading  cars. 
50:  458. 

Servants  handling  ordinary 
trains  and  servants  em- 
ployed in  the  repair  or 
construction  of  the  perma- 
nent way.     50:  458. 

Servants  handling  work  trains 
and  servants  emplojed  on 
the  permanent  wav.  50: 
459. 

Servants  engaged  solely  in  the 
construction  or  mainte- 
nance of  the  permanent 
way.      50:  459. 

Servants  in  the  mechanical 
and  in  other  departments. 
50:  45-9. 

Servants     engaged     in     round 
houses     and     the     various 
shop^.     .■)():  4(i(). 
Oceuputions     otlier     tlian     railway 
work.     .")():  4110. 

Servants  enga^neil  in  woi'k  on 
buildings  in  process  of 
erection.     50:  4<J0. 


Servants  working  on  or  about 

ships.     50:  460. 
Servants     employed     in     coal 

yards.     50:  460. 
Servants     employed     in     iron 

works.      50:  460. 
Servants    employed    in    facto- 
ries, etc.     50:  4G1. 
Servants    engaged    in    mining 

work.     50:  461. 
Servants    employed    in    hotels. 

50:  461. 
Servants    employed     in    mills. 

50:  461. 
Servants  employed  in  quarries 
and  sewers.     50:  461. 
Common   emploj'ment,  considered  with  ref- 
erence to  the  continuity  of 
the     relation     of     master 
and  servant.     50:  461. 
Generally.     50:  461. 

Control  by  the  master  at  the  time  of 
the    injury,    the    ultimate 
determinative  factor.     50: 
462. 
Positions     of     servants     while     being 
transported  on  vehicles  be- 
longing   to    their    employ- 
ers.    50:  46^2. 
Rationale  of  these  cases.    50:  465. 
Payment    or    nonpayment    of    fare    not 
necessarily  decisive  for  or 
against  the  servant's  right 
to  recover.    50:  467. 
Special    bargain,    whether    rights    of    a 
passenger     may     be     con- 
ferred by.     50:  467. 
Position   of  servants  while  entering  or 
leaving    the     premises     of 
their    employers    on    foot. 
50:  468. 
§  35.  Train  despatcher  and  telegraph  oper- 
ator as  fellow  servants  of  trainmen. 
See  also  supra,  §  34;  infra,  §  40. 
General  doctrine.     25:  386. 
Special     principles     against     the     relation. 

25:  388. 
Train  despatcher.     25:  389. 
Teiegrajth   operator.     25:  393. 
§  36.  When  conductor  deemed  coservant  of 

otLsr  railway  employees. 
In  general.     40:  337. 

Doctrine  that  a  conductor  is  a  coservant  of 
a  subordinate  because 
both  are  engaged  in  the 
same  general  busii«3ss. 
46:  337. 
Decisions   under  the  common   law.     46: 

337. 
Decisions     under     statutes     embodying 
common -law         principles. 
46:  338. 
Circumstances    constituting    a    conductor    a 
vice    principal    as    to    sub- 
ordinates.    46:  339. 
Power   to   control   the   subordinate   who 

was   injured.     46:  339. 
Power   to   cuntrol,   accompanied   by   the 
power  to  employ   and  dis>- 
charo-e.     40:  348.' 
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Conductor  considered  as  the  head  of  a 

department.     46:  348. 
Nature  of  the  act  which  caused  the  in- 
jury;  position  of  conduct- 
or tested  by.    46:  353. 
Relation   of   conductor   to   employees   other 
than  those  under  his  conr 
trol.     46:  357. 
Generally.    46:  357. 

Relation    of   conductor   to    members   of 
the  crews  of  other  trains. 
46:  357. 
Relation    of    conductor    to    employees 
traveling  on  his  train,  but 
not  subject  to  his  control. 
46:  360. 
Relation  of  conductor  to  servants  work- 
ing on  or  near  the  track. 
46:  360. 
CJonductors  pro   hac  vice,  position  of.     46: 

361. 
Liability  of  the  master  where  the  conductor 
is     the     injured     servant. 
46:  362. 
§  37.  Statutory   liability   for  negligence   of 
employees    exercising    superintend- 
ence. 
In  general.    58:  33. 

Conditions    precedent    to    recovery    by    the 
servant,  generally.  58:  34. 
What   emplovees  are   superintendents.     58: 
34. 
Within     the     English,     Massachusetts, 
New    York,   and   Colorado 
acts.     58:  34. 
General  remarks.    58:  34. 
Employees  held  to  be  vice  princi- 
pals.   58:  34. 
Employees     for    whose    negligence 
the    master   is    not   liable. 
58:  36. 
Within  the  Alabama  act.    58:  37. 
Within  the  Ontario   and  other  colonial 
acts.     58:  38. 
Emplovees   controlling   machinery;    position 

of.     58:  39. 
Master   liable    though    injured    servant   was 
not    under   the   control   of 
the     negligent     employee. 
58:  39. 
Deputy  superintendents,  liability  for  negli- 
gence of.     58:  40. 
Necessity  of  proving  that  the  injurious  act 

was  negligent.     58:  41. 
Acts    constituting    negligence    in    the    exer- 
cise    of     superintendence. 
58:  44. 
Generally.     58:  44. 

The    adoption    of    an    improper    method 
of  doing  the  work  in  hand. 
58:  44. 
The  giving  of  inijjroper  directions  with 
respect     til    ]3;irticular    de- 
tails of  tlie  work.     58:  45. 
The    failure    to    furnisli    proper    appli- 
ances.    58:  46. 
Emjjioying  servants    not    competent    for 
the  work  to  be  done.     58: 
46. 


Allowing  abnormally  dangerous  condi- 
tions to  exist  in  the  place 
of  work.     58:  46. 

The  failure  to  give  instructions  under 
circumstances  which  indi- 
cate the  propriety  of  do- 
ing so.     58:  46. 

The  failure  to  warn  a  servant  as  to  the 
existence  of  an  abnormal 
danger.     58:  46. 

The  violation  of  the  rules  promulgated 
by  the  master.  58:  47. 
Acts  done  by  superintendents  while  partici- 
pating in  the  work;  lia- 
bility of  master  for. 
68:47. 

b.  Vice  prindpalsbip. 

§  38.  Generally. 

Master's  liability  for  negligent  acts  of  vice 
principal,     generally.       7: 
501.* 
§  39.  Considered  with  reference  to  rank  of 

superior  servant. 
Generally.     51:  513. 

Mere    inequality    of    rank,    significance    of. 
Usually  held  not  to  war- 
rant inference  that  the  su- 
perior   servant    is    a    vice 
principal.      51:  515. 
Doctrine  that  vice   principalship  is  not   de- 
ducible    merely    from    the 
possession  of  a  power  of 
control    over    the    injured 
servant.     51 :  517. 
General  statement.    51:  517. 
Rationale  of  the  doctrine.    51:  518. 
Qualification    of   the   doctrine   in    cases 
where    an    order    takes    a 
servant  outside  the  origi- 
nal  scope   of  his   employ- 
ment.    51 :  520. 
Power   of  hiring   and   discharging   sub- 
ordinates,   significance    of. 
51:  520. 
Application  of  the  doctrine  to  the  vari- 
ous grades  of  supervising 
employees.     51:  522. 
Illustrative  cases.     51 :  525. 

General  managers.     51:  525. 
Employees    in    control    of    railway 

trains.     51:  525. 
Supervising   employees   in    railway 

yards.     51:  526. 
Foreman    of    wrecking    gangs    on 

railways.     51 :  527. 
Employees  supervising  track  work 

on  railways.     51:  527. 
Employees       supervising       various 
kinds       of       construction 
work.     51:528. 
Supervising   employees   in  the   me- 
chanical    departments     of 
railways    and    other    con- 
cerns.    51:  531. 
Foreman  supervising  work  in  quar- 
ries.    51:533. 
Emploj'ee   supervising   the   loading 
of     a     vehicle     elsewhere 
than     on    railways.      51: 
533. 
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Foreman  of  pangs  loading  or  un- 
loading ships.     51 :  iJ.SS. 

Supervising  enipluvees  in  smelting 
works.     51 :  533. 

Employees  supervising  farms.  51: 
534. 

Supervising  employees  in  manu- 
facturing establishments. 
51 :  534. 

Supervising    ernplovees     in    mines. 
51 :  534. 
Without  reference  to  statutes. 

51 :  534. 
Appointed  under  statutes.    51 : 
535. 

Subordinate  officers  of  ships.  51: 
537. 

Commanding  officers  of  ships.     51 : 
539. 
Doctrine  that  all  superior  servants  are  vice 
principals  as  regards  their 
subordinates.     51 :  539. 
General  statement.    51 :  539. 
Relation    of    the    superior-servant    doc- 
trine to  the  doctrine  that 
the  head  of  a  department 
is    a    vice    principal.     51: 
541. 
Rationale  of  the  doctrine.     51:  542. 

Unequal  knowledge  of  superior  and 
subordinate.    51 :  542. 

Inability  of  master  or  superior 
agents  to  supervise  all 
details  of  the  work.  51: 
542. 

Obligation  of  servant  to  obey  his 
superior.     51:  542. 

Duty  to  use  care  in  giving  orders 
regarded    as    one    of    the 
nonassignable     duties     of 
the  master.    51 :  543. 
What  constitutes  the  exercise  of  con- 
trol within  the  meaning  of 
the  doctrine.     51 :  547. 
Existence  or  absence  of  a  power  to  hire 
and      discharge      subordi- 
nates ;        significance       of, 
51:  548. 
Illustrative   cases.     51 :  550. 

General  managing  agents.     51 :  550, 

Employees  controlling  the  move- 
ments of  trains  which 
they  do  not  assist  in 
operating.     51:  551. 

Employees  in  control  of  railway 
trains.     51 :  551. 

Supervising  employefes  in  railway 
j'ards  and  depots.  51:  552. 

Employees  supervising  the  loading 
of  railway  cars.     51:  552. 

Employees  supei'vising  track  work 
on  railways.     51:552. 

Employees  supervising  various 
kinds  of  construction 
work.     51:  553. 

Foremen  in  the  mechanical  de- 
partments of  railway  com- 
panies.   51 :  554. 

Employees  in  charge  of  machinery. 
51:  554. 


Supervising     employees    in     manu- 
facturing     establishments. 
51 :  554. 
Supervising  employees  in  smelting 

works.     51:  555. 
Employees  supervising  the  moving 
of  heavy  articles.     51:  555. 
Employees  supervising  the  loading 

of  vessels.    51 :  555. 
Foremen   in  quarries.     51:555. 
Foremen  in  mines.    51:  555. 
Officers  of  ships.    51 :  555. 
Relation    of   a   general    managing   agent   to 
his  subordinates.     51:555. 
Doctrine   that   a  general   manager  is  a 
vice   principal.     51:  556. 
English    and    colonial    cases.      51: 

556. 
American  cases.     51:  559. 
Rationale  of  the  doctrine.     51:  562. 
Doctrine  that  a  general  manager  is  not 
a  vice   principal.     51:  564. 
English  and  colonial  cases.    51 :  564. 
American   cases.     51:  566. 
Opposing  theories  reviewed.     51:  569. 
Relation  of  employees  in  charge  of  depart- 
ments   to    their    subordi- 
nates.    51 :  572. 
General  statement.    51:  572. 
Rationale  of  the  master's  liability   for 
the  negligence  of  a  depart- 
mental manager.     51:574. 
Limits  of  the  doctrine  of  departmental 

control.     51 :  574. 
Supervising  employees  held  to  be  heads 
of    departments.      51 :  577. 
Employees  in  the  operating  depart- 
ment   of    railway    compa- 
nies.    51 :  578. 
Employees    in    charge    of    railway 

trains.    51:  578, 
Employees     supervising     the     con- 
struction and  maintenance 
of     railway     tracks     and 
structures.     51 :  580. 
Supervising   employees   in    railway 
yards,  depots,  etc.  51:  581. 
Supervising  employees  in  the  me- 
chanical    departments     of 
railways.      51:  581. 
Employees  supervising  railway  de- 
partments   not    connected 
with   transportation.     51: 
581. 
Supervising    employees    in    manu- 
facturing    establishments. 
51:581. 
Foremen    in   smelting   works.     51: 

581. 
Employees       supervising       mining 

work.     51 :  582. 
Supervising   employees    under   mu-. 

nicipalities.     51:  582. 
Employees      concerned      with      the 
loading    of     vessels.       51: 
582. 
The   commanding   officers   of   ships. 
51:  582. 
Supervising  employees  held   not  to  be 
heads       of       departments. 
51:  583. 
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For  what  acts  of  superior  servants  a  mas- 
ter must  answer.     51 :  584. 

No  responsibility  as  to  matters  beyond 
the  scope  of  the  authority 
of  the  superior  servant. 
51 :  584. 

Distinction  between  official  and  non- 
official  acts  of  supervising 
employees.  51 :  586. 
Generally.  51 1^586. 
Distinction  considered  with  rela- 
tion to  the  doctrine  that 
the  nature  of  the  negligent 
act  is  the  test  of  liability. 
51:  587. 

Breach  of  nondelegable  duties  by  any 
superior  servant,  master 
liable  for.     51 :  588. 

Issuance  of  orders  deemed  to  be  an  of- 
ficial act.     51 :  590. 

Failure  to  protect  subordinates  from 
transitory  dangers  deemed 
to  be  official  negligence. 
51:  592. 

Theory  that  a  vice  principal  does  not 
represent  the  master  ex- 
cept in  so  far  as  he  is  dis- 
charging some  nondelega- 
ble duty.  51 :  593. 
Theory  that  a  vice  principal  does 
not  act  as  the  master's 
representative  when  he 
engages  in  manual  labor. 
51:  594. 
Qualifications  of  this  theory.  51: 
596. 

Theory  that  a  vice  principal  represents 
the  master,  even  when  he 
participates  in  manual 
labor.     51 :  597. 

Discussion  of  the  doctrine  of  the  dual 
capacitv     of     vice     princi- 
pals.     51:599. 
With    reference   to   the   standpoints 
of    the    courts    which    re- 
ject   the    superior-servant 
doctrine.     51 :  599. 
With     reference     to     the     superior- 
servant  doctrine.     51:  602. 
Summary   of  the   effect   of   the   decisions   in 
each   jurisdiction   with   re- 
gard to  tlie  relation  of  su- 
pervising     employees      to 
their     subortliiiates.        51: 
602. 

Introductory  statement.     '^]  :  (i02. 

The   I'nited  Kingdom.     51  :  603. 

British  colonies.     51:  60.3. 

Federal    courts.     51 :  003. 

State   eoui-t>.     .')1  :  (iOti. 
§  40.  As  determined  with  reference  to  char- 
acter of  act  causing  injury. 
(M'lierally.     r^A  :  oT. 

?ilaster  liable  Im  aii\  iici^lii^ci.cc  which  in- 
viil\c>  thr  Ill-each  iif  line 
of  hi^  piM-niial  (huifs. 
r>A:  411. 

(  iclieially.       ."i4:    \'K 

\  ariuus    t'(iiiii~    ii!     which     tli^    iiia.-ter's 

re-|MMi-ilii!it  \        i-       -tateil. 

54:  4U. 


Subsidiary   consequences   deduced    from 
the  general  principle.     54: 
45. 
Rationale  of  the  doctrine  of  nondelega- 
ble duties.     54:  46. 
Master    sometimes    liable   both    on    ac- 
count of  the  character  of 
the  negligent  act  and  the 
official  position  of  the  neg- 
ligent servant.     54:  51. 
Doctrine  of  nondelegable  duties,  appli- 
cable to  artificial  persons. 
54:  51. 
Servants  of  contractors,  when  precluded 
from    availing    themselves 
of  the  doctrine  in  actions 
against      their       masters. 
54:  51. 
Delegation  of  personal  duties'  to  an  in- 
dependent   contractor,    ef- 
fect of.     54:  52. 
Same  subject  continued;   opposing  doc- 
trines discussed.    54:  55. 
Massachusetts    doctrine    not   indent ical 
with  that  of  other  states. 
54:  56. 
Servants   mav  act   in   a   dual  capacity. 

54:  59. 
Pleading.     54:  61. 
Burden  of  proof.     54:  61. 
Propriety  of  instructions.     54:  62. 
Functions  of  court  and  jury.     54:  63. 
What  duties  are  deemed  to  be  nondelegable. 
54:  63. 
Duties  imposed  by  statute.     54:  63. 

Quality  of  dutv  unchanged  bv  stat- 
ute.    54:  63. 
Quality  of  duty  altered.    54:  65. 
Dutj-  to  see  that  the  unintelligent  in- 
strumentalities      of      the 
work  are  reasonably  safe; 
general  rule  stated.  54:  65. 
Duty  to  see  that  the  unintelligent  in- 
strumentalities      of       the 
work,    as    originally    sup- 
plied,    satisfy     the     legal 
standard    of    safetj'.      54: 
67. 
Defective  railway  track  and  appur- 
tenances.    54:  69. 
Inadequacy    of    safeguards    against 
dangers      from      explosive 
substances.     54:  69. 
Defective  appliances   for  protecting 
servants  engaged  in  exca- 
vating.    54:  69. 
Defects  ,  in    bridges,     trestles,    etc. 

54:  69. 
Defects   in    scaffolds,   stagings,   etc. 

54:  69. 
Defects  in  other  structures.    54:  71. 
Unguarded  machinery.     54:  71. 
L'nguaided    openings   in   floors,  etc. 

54:  71. 
Defective    pipes.      54:  71. 
Defective     appliances     for 
and      luiloading 
.54:  71. 
Defective  locomotives.     54 
Defi'cti\e    railway   cars.     54:  71. 
Defective    hnl(ler>.      54:  72. 
Defective  ropes,  rigging,  etc,  54:  72, 


loading 
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Defective  hoisting  apparatus.  54: 
72. 

Other  defects  in  machinery.  54:  72. 
Duty  to  see  tliat  the  unintelligent  in- 
strumentalities are  main- 
tained in  a  suitable  condi- 
tion for  the  work  to  be 
done.     54:  74. 

Defective  railway  tracks.    54:  75. 

Dangerous  conditions  alongside 
railway  tracks.    54:  76. 

Defect.s  in  other  kinds  of  tracks. 
54:  77. 

Defective  footpaths.    54:  77. 

Inadequacy  of  safegxiards  against 
dangers  from  explosive 
substances.     54:  77. 

Inadequacy  of  protection  for  serv- 
ants engaged  in  exca- 
vation work.     54:  77. 

Inadequacy  of  protection  for  serv- 
ants working  in  mines. 
54:  77. 

Defects  in  bridges.    54:  77. 

Defects  in  scaffolds,  platforms,  etc. 
54:  77. 

Defects  in  other  structures.    54:  78. 

Defective   method   of   loading   cars. 
•       54:  78. 

Pitfalls.    54:  78. 

Want  of  adequate  protection 
against  injuries  from  fall- 
ing bodies.    54:  78. 

Want  of  adequate  means  to  keep 
railway  cars  stationary 
when  not  in  use.     54:  79. 

Defective  locomotives.     54:  79. 

Defects  in  railway  cars.     54:  79. 

Defects  in  other  vehicles.    54:  80. 

Defective  boilers.     54:  80. 

Defective  hoisting  apparatus.  54: 
80. 

Defective  adjustment  of  the  parts 
of   macliinery.      54:  80. 

Other    defects    in    machinery.      54: 
80. 
Difference    between    the    extent    of    a 
master's  responsibility  for 
original  supply  and  subse- 
quent maintenance.   54:  81. 
Duty   to    see   that    worn-out   or   other- 
wise defective  parts  of  in- 
strumentalities     are      re- 
placed by  suitable  substi- 
tutes.    54:  82. 
Duty   to   furnish   proper  medical  treat- 
ment   to    sick    or    injured 
servants.    54:  83. 
Duty  to  hire  suitable  servants.     54:  83. 
Duty    to   ei7ipl(>y    servants   sufficient   in 
number    for    the    work    in 
hand.     54:  85. 
Duty    to    frame    rules    and    regulations 
for    the     conduct    of    the 
business.     54:  80. 
Duty  to  bring  regulations  to  the  knowl- 
edge of  (Miiployees.    54:  88. 
Duty  to  carry  out  regulations,  how  far 
absolute,     generally.       54: 
89. 


Duty  to  carry  out  regulations  with  re- 
spect to  the  movements  of 
trains.     54:  91. 
Doctrine  that  train  despatchers  are 
vice  principals;  generally. 
54:  91. 
Train     despatchers     represent    the 
company  as  to  special  or- 
ders    suspending     regular 
time-tables.     54:  92. 
Doctrine  that  train  despatchers  are 
not    vice    principals.     54: 
95. 
Liability  of  railway  companies  for 
the  negligence  of  servants 
who    transmit    the    orders 
or  see   that  they  are  car- 
ried out.     54:  95. 

Duty  to  impart  information  as  to  per- 
manent dangers  normally 
incident  to  the  work  at 
the  time  it  is  entered 
upon.     54:  96. 

Duty  to  impart  information  as  to  per- 
manent dangers  super- 
added to  the  environment 
after  the  work  has  begun. 
54:  98. 

Duty  to  warn  as  to  dangers  of  the 
transitory  class  occasion- 
ally supervening  during 
the  progress  of  the  work. 
54:  100. 

Dut}'  to  inspect  instrumentalities,  gen- 
erally.    54:  101. 

Duty  to  inspect  instrumentalities  at  the 
time  they  are  first  brought 
into  use.     54:  101. 

Duty  to  inspect  instrumentalties  dur- 
ing the  time  they  are  kept 
in  use.     54:  102. 

Duty  to  inspect  instrumentalities  be- 
longing to  another  person, 
but  temporarily  used  by 
the  master.  54:  105. 
Nonliability  of  the  master  for  negligence 
of  coservants  in  respect  to 
the  details  of  the  work. 
54:  106. 

Generally.     54:  106. 

Supervision  of  details  not  a  master's 
duty.     54:  108. 

Merely  transitory  perils;  master  not 
bound  to  protect  the  serv- 
ant against.    54:  109. 

Dangers  caused  by  the  progress  of  the 
work;  master  not  bound 
to  protect  servant  against. 
54:  109. 

Preparation  or  care  of  instrumentalii- 
ties;  master  not  responsi- 
ble for,  where  these  func- 
tions are  a  part  of  the 
work  to  be  done.  54:  110. 

Negligent  use  of  safe  appliances  by 
fellow  servant;  master  not 
responsible   for.     54:  111. 

Rationale  of  doctrine  exempting  mas- 
ter from  liability  for  neg- 
ligence in  carrying  out  the 
details  of  the  work.  54: 
112. 
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Pleading.     54:  114. 

Declaration.     54:  H4. 
Plea.     54:  114. 

Instructions.     54:  114. 

Functions  of  court  and  jury  in  passing 
upon  evidence.     54:  114. 

Explanation  of  classification  of  the 
cases  cited  in  the  ensuing 
sections.  54:  115. 
Negligence  of  coservant  involving  merely 
the  use  of  the  instrumen- 
talities; master  not  re- 
sponsible for.     54:  116. 

Orders  respecting  the  use  of  the  instru- 
mentalities.    54:  116. 
Generally.     54:  116. 
Order    accompanied    by    an    assur- 
ance of  safety.     54:  116. 

Choice  of  particular  methods  of  work. 
54:  117. 

Disposition  of  the  force  of  employees 
available  for  the  work  in 
hand.     54:  117. 

Assigning  servants  to  work  for  which 
they  are  unfitted.    54:  118. 

Negligence  in  sending  servants  into  ab- 
normally dangerous  places 
without  warning.    54:  118. 

Failing  to  warn  servants  as  to  dangers 
arising  from  the  execution 
of  the  details  of  the  work. 
54:  120. 

Absence  from  the  post  of  duty.    54:  121. 

Selecting  an  imperfect  appliance  from 
the  stock  available.  54: 
121. 

Failing  to  use  the  instrumentalities 
furnished  by  the  master. 
54:  122. 

Negligence  in  failing  to  discard  a  de- 
fective for  a  suitable  in- 
strumentality.   54:  123. 

Using  instrumentalities  in  a  manner 
not  contemplated  nor  au- 
thorized by  the  master. 
54:  123. 

Giving  of  signals.     54:  124. 

Negligence  in  carrying  out  the  express 
orders  or  regulations  of 
the  master.  54:  125. 
Cases  of  the  nonobservance  or  in- 
adequate observance  of 
general  rules.  54:  125. 
Cases  of  negligence  in  carrying  out 
specitic   orders.     54:  127. 

Failure  to  give  instructions.     54:  127. 

Neglisenee   in   iiianipulaticju   of   the    in- 
strumentalities during  the 
progress  of  the  work.     54: 
♦  127. 

Handling    railway    cars    and    loco- 

nioti\  OS.      ')4  :  127. 
Operating  hand  cars.     '^A■.  12S. 
Improperly     placinii     thr    hiads    on 
railway  ear-  and  other  ve 
hides.     5-1 :  12S. 
Unloadini:     railwav     fai>    'ir    dilier 

vehicle.-.    '  .11:    I'^'J. 
r^Iaiiipulatin-   ^witchc-,     .11:   l-JH. 
i-'ailing    ["    |/:-<-\-cni     '  '\  ■     i".    \-  ■    ,  ■  ■ 
of     heavy     pien--     m  ,'     ma- 
chiuerv.     34:  1^0. 


Operating  hoisting  machinery.  5-4: 
130. 

Operating  machinery  in  sawmilh. 
54:  131. 

Operating  a  fire  hose.     54:  131. 

Starting  machinery  without  warn- 
ing.    54:  131. 

Moving  heavy  articles.     54:  131. 

Causing  or  allowing  heavy  objects 
to  fall.     54:  132. 

Failing  to  prevent  explosions. 
54:  132. 

Work  of  blasting.     54:  133. 

Failing  to  keep  floors  clean.  54: 
133. 

Exposing  the  servant  to  excessive 
heat.     54:  133. 

Failing  to  keep  place  of  work 
properly  ventilated.  54: 
133. 

Failing  to  keep  place  of  work 
properly  lighted.     54:  133. 

Exposing  servant  to  peril  from 
uncovered  hatchways  or 
other  dangerous  openings. 
54:  133. 

Handling  ships  in  docks.     54:  133. 

Navigating  ships.     54:  133. 

Driving  horses.    54:  134. 
Negligence   in   the   transmission   of  the 
master's    orders    to    other 
servants.    54:  134. 
Negligence   of   coservant    in   respect   to   the 
preparation    or    structural 
modification      of      instru- 
mentalities or  their  parts ; 
when  not  imputed  to  the 
master.     54:  136. 
Negligence    which    produces    structural 
unsafety    of    a    temporary 
character.     54:  137. 

Defects  in  railway  tracks.     54:  137. 

Displacement  of  guards  provided 
for  dangerous  machinery. 
54:  137. 

Dangers  supervening  in  excavation 
work;  trenches,  mines, 
quarries,  etc.    54:  138. 

Dangers  arising  from  the  changing 
condition  of  buildings  and 
other  structures  while  in 
course  of  erection  or  re- 
pair.    54:  139. 

Dangers  incident  to  the  demolition 
of  buildings.  54:  140. 
Negligence  in  failing  to  adjust  or  secure 
instrumentalities  or  their 
parts  while  in  use.  54: 
140. 
Negligence  in  the  preparation  of  tempo- 
rary structui-es  or  other 
instrumentalities  as  a  part 
of  the  work;  general  rule. 
54:  142. 

Application  of  the  rule  in  case  of 
scaffolds,  stagings,  etc. 
54:  142. 

Application  of  the  rule  in  the  case 
of  other  instrumentalities. 
54:  144. 
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Rationale  and  limits  of  a  master's  ex- 
emption from  liability  for 
the   adjustment  or  prepa- 
ration    of     instrumentali- 
'  ties.     54:  144. 

Special  circumstances  not  affecting  the 
extent  of  the  master's  lia- 
bility.    54:  147. 
Superior    rank    of    the    delinquent 

employee.  54:  147. 
Similarity  or  dissimilarity  of  the 
work  in  which  the  delin- 
quent and  injured  servants 
were  engaged.  54:148. 
Completion  of  appliance  before 
plaintiff  began  to  work. 
54:  149. 

When  the  delinquency  is  deemed  not  to 
be  in  respect  to  the  de- 
tails of  the  work.    54:  150. 

Appliance  furnished  by  the  master  in 
person.     54:  150. 

Implied  undertaking  to  supply  instru- 
mentality in  a  completed 
condition.     54:  150. 

Suitable  materials  not  furnished.  54:  152. 

Servants  not  left  free  as  to  the  selec- 
tion of  the  materials. 
54:  152. 

Permanent  character  of  the  instru- 
mentality relied  upon. 
54:  152. 

Adjustment  treated  as  a  nondelegable 
function.     54:  152. 

Operation  not  one  of  the  transitory 
class.  54:  152. 
Negligence  of  coservants  whose  duty  it  is 
to  keep  the  instrumentali- 
ties in  proper  condition; 
when  not  imputed  to  the 
master.     54:  153. 

Theory  that  a  master  is  never  liable  for 
negligence  in  regard  to  in- 
spection and  repairs.  54: 
153. 

Theory  that  the  liability  of  the  master 
depends    on    the    subject- 
matter  of  the  inspection  or 
repairs  neglected.     54:  156. 
Inspection    and    repair   of    railway 

tracks.     54:  158. 
Inspection    and    repair    of    rolling 

stock.    54:  158. 
Inspection  of  rolling  stock  belong- 
ing   to    other    companies. 
54:  159. 
Inspection     and     repair     of     other 
kinds    of    machinery.      54: 
IGO. 
Inspection  incidental  to  the  details 
of  blasting  work.     54:  161. 
Inspection     of     loads     on     railway 
cars.     54:  llil. 

Master  liable  where  the  (leliiiquent 
servant  was  engaged  in  a 
did'erent  class  of  work. 
34:  ]&2. 

Negligence  in  f;uliiiir  to  rcphu/c  an  un- 
sound by  a  .-duiiil  appli- 
ance, when  niasicr  i;in  lia- 
ble for.     54:  162. 
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All  employees  engaged  in  repairing  re- 
garded as  coservants  of 
each  other.  54:  163. 
Doctrine  as  to  the  details  of  work  not  a 
protection  to  the  master 
when  his  own  negligence 
or  that  of  a  vice  principal 
was  an  efficient  cause  of 
the  injury.  54:  164. 
Master  liable  where  he  or  his  vice  prin- 
cipal directed  the  details 
of  the  work.  54:  164. 
Master  liable  where  h\^  own  negligence 
intervenes  as  a  proximate 
cause  between  a  delin- 
quent coservant's  negli- 
gence and  the  injury. 
54:  166. 
Master  liable  where  his  own  antecedent 
negligence  and  a  subse- 
quent delinquency  of  a  co- 
servant  are  both  efficient 
causes  of  the  injury.  54: 
167. 
Illustrative  cases  as  to  concurrent  neg- 
ligence.    54:  168. 

In  respect  to  an  order  or  other 
official  act  of  a  vice  prin- 
cipal by  virtue  of  his 
rank.     54:  169. 

In  regard  to  the  nonperformance 
of  a  statutory  duty.  54: 
169. 

In  respect  to  a  defective  roadbed 
or  railways.     54:  169. 

In  respect  to  defective  switches. 
54:  170. 

In  respect  to  dangerous  objects 
close  to  railway  tracks. 
54:  170. 

In  respect  to  defective  bridges. 
54:  170. 

In  respect  to  the  improper  making 
up  of  trains.     54:  170. 

In  respect  to  the  want  of  proper 
lighting  of  the  place  of 
work.     54:  170. 

In  respect  to  uncovering  machinery. 
54:  170. 

In  respect  to  defective  scaffolds. 
54:  170. 

In  respect  to  other  abnormal  dan- 
gers of  the  place  of  work. 
54:  170. 

In  respect  to  defective  railway 
cars.     54:  171. 

In  respect  to  defective  locomotives. 
54:  171. 

In  respect  to  defective  hand  cars. 
54:  172. 

In  regard  to  defective  machinery 
of  ulher  kinds.     54:  172. 

In  respect  to  the  employment  of 
suitable  .-ervaiits.    54:  172. 

In  respL'c-t  tu  the  failure  to  em- 
ploy an  a(le(juate  number 
of  servants.     54:  173. 

In  rcsjicc't  tn  a  (i<'t'i*ctive  svstem. 
.1-4:  173. 

In  n'>prci  til  >c'«'ing  that  regula- 
tions are  dulv  carried  out. 
54:  173. 
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In  respect  to  the  faiiure  to  notify 
as    to    abnormal    dangers. 
54:  173. 
Master's  liability  determined  with  ref- 
erence    to     the     question 
whether     the     coservant's 
delinquency  did  or  did  not 
break  the  chain  of  causa- 
tion.    54:  174. 
No   break    in   the   chain   of   causa- 
tion.   54:  174. 
Chain  of  causation  deemed  to  have 
been  broken.     54:  175. 

Legal  cause  of  the  injury  held 
not  to  be  an  official  act 
of  negligence  on  the  part 
of  a  vice  principal.  54: 
175. 

Defects  in  structures  or  other 
dangers  of  the  place  of 
work.     54:  176. 

Defects  in  machinery.    54:  177. 

Unfitness  of  the  ■  delinquent 
coservant.     54:  177. 

Inadequate  number  of  serv- 
ants.    54:  178. 

Defective  regulations.    54:  178. 

c.  Liability  of  master  to  third  persons. 
I.  For  acts  of  servants  or  agents. 

§  41.  Generally. 

Liability  to  third  persons,  generally.  4:  420.* 
Acts  within  scope  of  servant's  agency. 
4:  421.* 

Liability  for  acts  of  servant  beyond  mas- 
ter's instructions.     8:  204.* 

Liabilitv  of  county  for  negligence  of  em- 
ployee.    3i) :  59,  62. 

Liability  of  state  for  negligence  of  serv- 
ants  or   agents.     8:  399.* 

Liability  for  false  arrest,  imprisonment,  or 
malicious  prosecution  by 
servant.     14:  791. 

Liability  for  assaults  by  servants.     14:  737. 

Lien  of  innkeeper  on  goods  of  master  of 
guest.     21:229. 

Authority  of  agent  or  representative  to  em- 
ploy medical  services  for 
employee.      20:  695. 

Criminal  and  penal  liability  tor  act  of  serv- 
ant.    41:"6.50. 

For  wrongful  appropriation  bv  servant  of 
thing  bailed.'  29:  9^2. 

Liability  of  charitable  institution  for  negli- 
gence of  eniplovees.  23: 
200. 

Jiulgnient  in  favor  of  employee  as  bar  to 
recovery  against  employer 
for  employee's  act  or  de- 
fault.    54:'  (i49. 

§  42.  When  third  person  not  in  contractual 
relations  to  master. 

^Master's  civil  i-f~])Mii>il)ility  for  the  wrong- 
ful or  n<\uliLrciit  act  of  his 
servant  or  auent  towards 
one  who  lias  no  claim  upon 
the  master  by  reason  of  a 
out  ract  inei]iient  or  per- 
feeleil.     27:  Itil. 


Liability  for  acts  expressly  directed  to 

be  done.     27:  161. 
Grounds  of  liability  in  case  the  servant 
is  not   obeving  order.  27 : 
161. 
The  servant  must  have  been  acting  in 
the  capacity  for  which  he 
was  employed.    27:  164. 
Master    liable    for    acts    within    scope 
of    servant's    employment. 
27:  167. 
Liability  the  general  rule.    27:  167. 
Liabilitv   for    negligent    acts.      27: 

"  167. 
Liability    for   fraudulent    and   tor- 
tious  acts.     27:  172. 
Limitation    of    scope    of    employ- 
ment.   27:  174. 
Disobedience  of  orders.     27:  181. 
Performance     of     unlawful     acts. 

27:  182. 
Acts  of  master  of  vessel.    27:  182. 
Wilful    and    malicious    acts.      27: 
184. 
When  the  result  of  abusic  of  authority 
will     be     3erious     or     the 
temptation     to     abuse     is 
strong.     27:  199. 
Neglect    or     disobedience    of    statutory 

requirements.     27:  201. 
Question  for  jury.     27:  202. 
Contribution  to  injury.     27:  202. 
§  42^.  For  acts  in  excess  of  authority  of 

servant  sent  to  commit  trespass. 
Effect  of  a  trespass  being  an  unlawful  act, 
upon     master's      liability. 
70:  731. 
Effect    of    express    instructions    forbidding 
acts    complained    of.      70: 
731. 
Effect    of    acts    committed    being    criminal, 
upon    presumption    of   au- 
thority therefor.     70:  732. 
Acts  within  apparent  scope  of  employment. 
70:  733. 
In   general.     70:  733. 
Excessive  force.     70:  735. 
Obnoxious  conduct.     70:  736. 
Conversion    of    property    severcl.      70: 
737. 
Acts  outside  apparent  scope  of  emplovment. 

70:  737. 
§  43.  Liability   to   employees   of   contractor 
for    unsafe    appliances    or    place    of 
labor. 
Generally.     26:  524. 
Premises'.     26:  524. 
Appliances.     26:  625. 
Servants.     26:  527. 
Owner  absolved.     26:  528. 

2.  For  acts  of  independent  contractor. 

§  44.  Generally. 

Liability  for  tall  of  wall  or  building  while 
in  possession  of  independ- 
ent contractor.     34:  558. 

§  45.  General  rule  as  to  absence  of  liability. 

General  doctrine.     65:  622. 

History  of  the  doctrine.     05:  624. 

Bush   V.   Steinniiin  considered.     65:  624. 
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Doctrine   that   diflferent   rules   apply   to 
real    and    personal    prop- 
erty.    65:  626. 
Final  rejection  of  doctrine  making  dis- 
tinction between  real  and 
personal     property.        65 : 
629. 
Effect  of  decision  in  Randleson  v.  Mur- 
ray.    65:  630. 
Subsequent    development    of    the    law. 
65:  631. 
Rationale  of  the  doctrine.     65:  632. 
Extent  of  employer's  duty  with  respect  to 
the  supervision  and  direc- 
tion of  the  work.    65:  635. 
Extent  of  duty  of  employer  to  guard  against 
possible     accidents.        65: 
639. 
For  what  torts  of  contractor  the  employer 
is    not    bound   to    answer. 
^  65:  641. 

In  general.     65:  641. 
Negligence  not  productive  of  permanent- 
ly    dangerous     conditions. 
65:  643. 

Work  on  railways.    65:  643. 

Work   on  buildings.     65:  043. 

Work  on   highways.     65:  644. 

Work  involving  the  handling  of 
heavy  articles.    65:  644. 

Management  of  teams.     65:  644. 

Management  of  vessels.     65:  644. 

Entertainment  at  public  resorts. 
65:  644. 

Loading  or  unloading  of  ships.  65: 
644. 

Blasting  operations.     65:  644. 
Negligence  productive  of  dangerous  con- 
ditions of  a  more  or  less 
permanent  character.     65: 
646. 

In  general.     65:  646. 

Work  on  railways.     65:  646. 

Construction  of  bridges,  embank- 
ments, and  dams.    65:  647. 

Construction  of  telegraph  and  tele- 
phone lines.     65:  648. 

Laying  of  pipe  lines.     65:  648. 

Construction  of  buildings.     65:  648. 

Repairing  or  reconstruction  of 
buildings.     65:  649. 

Demolition  of  buildings.    65:  649. 

Work  performed  on  streets  and 
highways.     65:  650. 

Work  done  on  premises  adjacent  to 
streets  and  highways,  and 
affecting  the  safety  there- 
of.    65:  652. 

Scavenging  work.     65:  653. 

Work  in  harbors.     05:  653. 

Excavation  work.     05:  054. 

Work  involving  the  use  of  fire  for 
the  destruction  of  timber. 
05:  054. 

Work  in   mines.     05:  054. 

Hauling  of   timber.     05:  054. 

Operation    of    ferries.      05:054, 

Loading     or      unloading     of     ships. 

(i.K    (l."")4. 

Acts  constituting  a  trespass.     05:  055. 


§  46.  Persons  deemed  to  be  independent  con- 
tractors. 
Independent  contractors  distinguished   from 
servants  and   agents.     65: 
,447. 
Persons  acting  in  the  dual  capacity  of  con- 
tractor    and     servant     or 
agent.    65:  449. 
Contractors  not  within  purview  of  statutes 
relating     to     servants     or 
agents.     65:  451. 
Character  of  contract  as  tested  by  the  ex- 
istence   or    absence    of    a 
right  of  control  on  the  em- 
ployer's part.     65:  453. 
Presumptions  entertained  as  to  character  of 

contractor.  65:  459. 
Independence  of  contract  usually  inferable 
where  it  is  for  the  per- 
formance of  an  entire 
piece  of  work  at  a  speci- 
,  lied  price.     65:  461. 

In  general.     65:  461. 

Persons  engaged  in  construction  or 
other  work  on  railways. 
65:  461. 

Persons  who  undertake  the  construc- 
tion of  entire  buildings  or 
specific  portions  thereof. 
65:  462. 

Persons  engaged  to  execute  repairs  or 
improvements  on  a  build- 
ing.   65:  465. 

Architects.     65:  465. 

Persons  doing  work  on  bridges.  65: 
466. 

Persons  engaged  in  other  kinds  of  con- 
struction work.     65:   406. 

Persons  undertaking  various  kinds  of 
work  on  highways.  65: 
466. 

Persons  operating  mines.     65:  467. 

Persons   operating  quarries.     65:  467. 

Persons  operating  mills.     65:  407. 

Master  tradesmen  and  craftsmen.  65: 
467. 

Persons  who  furnish  teams  and  men  to 
do  various  kinds  of  work. 
65:  467. 

Dravmen,  truckmen,  carters,  etc.  65: 
468. 

Keepers  of  livery  stables.     65:  468. 

Drovers.     65:  468. 

Persons  who  undertake  various  opera- 
tions connected  with  the 
handling  of  timber.  65: 
469. 

Persons  employed  to  clear  land.  65: 
469. 

Persons  cultivating  land  on  shares.  65: 
469. 

Persons  engaged  in  scavenging  work. 
65:  469. 

Railway  companies  operating  cars  on 
private  lines.     65:  469. 

Persons  assisting  in  public  entertain- 
ments.    05:  470. 

Persons  conducting  departments  in 
stores.     05:  470. 

Stevedores.     05:  470. 

Construction  and  repair  of  ships.  65: 
470. 
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Transfer  agents  doing  business  on  rail- 
way trains.     65:  471. 
Contractors  not  within  purview  of  stat- 
utes   relating   to    servants 
only.     65:  471. 
Liability  arising  from   employment   of  tug. 
65:  471. 
English  doctrine  as  to  relation  between 
owner  of  tug  and  its  tow. 
65:  471. 
American  doctrine.    65:  472. 
Liability  of  harbor  commissioners.     65: 
474. 
Liability  arising  out  of  certain   other  con- 
tracts   of    an    independent 
nature.     65:  474. 
Effect  of  reservation  of  a  limited  power  of 
control.     65:  475. 
In  general.    65:  475. 
Clauses  relating  to  supervision  of  work. 

65:  478. 
Clauses  providing  that  the  work   shall 
be   done   under  the   direc- 
tion of  the  employer.     65: 
479. 
Effect  of  other  clauses.     65:  483. 
Effect    in    genera!    of    reservation    of    full 
power  of  control.     65:  484. 
Matters    negativing    independence    of    con- 
tractor.    65:  485. 
Effect    of    specific    terms    of    contract. 
65:  485. 
Work  on  railroads.     65:  485. 
Construction  of  buildings.     65:  486. 
Demolition  of  buildings.     65:  486. 
Street  improvements.     &5:  487. 
Construction  of  canals.     65:  488. 
Laying  of  pipe  lines.     65:  488. 
Work  in  mines.     65:  488. 
Scavenging  work.    65:  488. 
Work   in   manufacturing  establish- 
ments.    65:  488. 
Sale  of  commodities.     65:  489. 
Effect  of  provisions  of  statutes  applica- 
ble  to   the    circumstances. 
65:  490. 
Effect  of  direct  evidence  that  employer 
exercised  control  over  the 
work.     65:  490. 
Work  on  railways.     65:  491. 
Construction  of  buildings.     65:  492. 
Work  in  the  streets.     65:  493. 
Clearing  of  land.     65:  493. 
Work   in   manufacturing   establish- 
ments.    65:  494. 
Work  done  with  teams.    65:  494. 
I'nloading    of    ships.      65:  494. 
Sale  of  commodities.     65:  494. 
Effect  of  character  of  stipulated   work. 

65:  495. 
Effect    of    employment    being    general. 

65:  497. 
Kffect  nf  partition   of  work  among  sev- 
eral   contractors.      G.') :  500. 
Nature   of  contract   dotormined   with    refer- 
(■iic('     to     various     factors. 
6.1:  .'lOO, 
Dpo'vpo    of    .-kill    (/!•    care    required.      65: 

."500. 
F.xij-ictH'c    nr    alwciico    nf    oliliirat ion    to 
])orf'irni    work    in    person. 
Go:  500. 


Reservation  of  right  to  terminate  con- 
tract of  employment.     65: 
501. 
Surrender    or    retention    of    control    of 
premises   on   which   stipu- 
lated  work   is   done.     65: 
502. 
Surrender  of  controL     65:  502. 
Retention  of  control.    65:  504. 
The  basis  on  which  the  compensation  of 
the  employee  is  calculated. 
65:  505. 
.  Pecuniary  circumstances  of  person  em- 
ployed.    65:  506. 
Provision    in    cd^ntract    that    employer 
shall    be    indemnified    for 
all    losses    caused    by    the 
negligence    of    the    person 
employed.    65:  506. 
Use  of  contractor's   appliances  by   em- 
ployer.     65:  507. 
The  furnishing  by  the  employer  of  the 
appliances      or      materials 
for  the  work.     65:  507. 
The  fact  that  the  stipulated  work  con- 
stituted a  part  of  the  em- 
ployer's     regular      opera- 
tions.   6.5:  507. 
Provision    in    contract    prohibiting    use 
of   employer's   name.     65: 
507. 
The  fact  that  the  contractor  was  a  di- 
rector   of    the    employing 
company.     65:  507. 
Virtual   identity   of  an   employing  and 
contracting  company.     65: 
507. 
Province  of  court  and  jury.     65:  508. 
§  47.  When    injuries    result    from    nonpei- 
formance  of  absolute  duties  of  em- 
ployer. 
In  general.  '  66:  120. 
Duty  to  comply  with  statute.     66:  121. 
Duty  of  municipality  to  keep  highways  in 
safe  condition.     66:  126. 
In  general.    66:  126. 
Liability   incurred   where   contractor   is 
employed  by  municipality 
itself.     66:  129. 
Liability   incurred   where   contractor   is 
employed  by  private  per- 
son.    66:  132. 
Necessity  of  showing  that  the  munici- 
pality   had    notice    of    the 
dangerous  condition  \     66: 
133. 
Duties  imposed  on  grantees  of  special  privi- 
leges   in   respect    to   high- 
ways.    66:  134. 
Duties  incident  to  the  exercise  of  corporate 
and    other  franchises.     66: 
136. 
In   general.     GO:  136. 
Liability     in     respect     to     construction 

work.     66:  137. 
Liability  in  respect  to  the  operation  of 
the   completed   plant.     66: 
140. 
Liabilitv    of   railway    companies    in 
'  general.     66:  140. 
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Liability  of  railway  companies  con- 
sidered with  reference  to 
the  legality  of  the  con- 
tractual arrangements. 
66:  142. 
Liability  of  companies  other  than 
those  operating  railways. 
66:  146. 

Duty  to  see  that  no  nuisance  is  created  or 
maintained.     66:  146. 

Duty  to  insure  safety.     66:  147. 

Duty  to  avoid  interfering  with  the  right  of 
lateral  support.    66:  148. 

Duty  not  to  impede  the  public  use  of  high- 
ways.     66:  148. 

Duties  assumed  by  express  contract.  66: 
148. 

Duties  arising  out  of  implied  contract.    66: 
loO. 
Carriers  of  passengers.     66:  150. 
Consignees  of  goods  conveyed   on   rail- 
ways.    66:  152. 
Persons  giving  public  exhibitions.     66: 

152. 
Masters.     66:  153. 
Landlords.     66:  154. 

Duty  to  rebuild  party  wall.     66:  154. 

§  48.  Where  employer's  own  act  is  a  proxi- 
mate cause  of  injury. 

Generally.     66:  941. 

Employment  of  contractor  who  is  incompe- 
tent or  otherwise  unfit. 
66:  941. 

Nonperformance  by  employer  of  duties  not 
cast  by  the  contract  upon 
the  contractor.     66:  945. 

Employer's  tortious  act  co-operating  with 
that  of  the  contractor  to 
produce  the  injury.  66: 
947. 

Failure  to  remedy  a  nuisance.     66:  948. 

Active  interference  with  the  work.    66:  950. 

Employer's  ratification  or  adoption  of  the 
contractor's  tort.     66:  956. 

§  49.  Where  injury  is  direct  result  of  work 
contracted  for. 

In  general.     65:  742. 

Liability  where  stipulated  work  is  illegal. 
65:  746. 

Liability  where  performance  of  work  will 
involve  commission  of 
trespass.     65:  748. 

Liability   where   performance   of   work   will 
necessarily     cause    injury. 
65 :  750. 
In  general.     65:  750. 
Commission  of  nuisance.     65:  751. 
Blasting  operations.     65:  753. 

Liability  where  work  is  done  according  to 
plans  furnished  by  em- 
ployer." 65:  754. 

Liability  whore  work  is  done  according  to 
methods  prescribed  by  em- 
ployer.    65:  755. 

§  50.  When  work  is  dangerous  unless  cer- 
tain precautions  are  observed. 

Doctrine    stated,   generally.      65:  833. 

Limits  of  the  doctrine.     65:  838. 

Effect  of  stipulation  by  contractor  to  take 
appropriate  precautions. 
65:  841. 


Necessity  of  showing  that  the  contractor 
was  acting  under  the  au- 
thority of  the  employer. 
65:  842. 
Liability  of  employer  where  work  is  danger- 
ous to  persons  using  high- 
ways.    65:  842. 

In  general.     65:  842. 

Erection  of  buildings.     65:  843. 

Delivery  of  goods  through  openings  in 
footpaths.     65:  844. 

Construction  or  repair  of  highways. 
65:  845. 

Other  construction  work  on  highways. 
65:  845. 
Street  railways.     65:  845. 
Area  under  footpath.     65:  846. 
Sewer.     65:  846. 
Pipe  line.    65:  847. 
Telephone  line.     65:  847. 

Removal    of    wrecks     from    navigable 
rivers.     65:  848. 
Liability   where   work  is   dangerous   to   ad- 
joining    landowner.      65: 
849. 

In  general.     65:  849. 

Injury  to  lateral  support.     65:  849. 

Injury  to  adjoining  building  through 
negligent  execution  of 
work  connected  with 
party  wall.    65:  851. 

Injury  to  business  and  goods  of  occu- 
pant of  adjoining  prem- 
ises.    65:  852. 

Injury  from  explosion  caused  by  negli- 
gent escape  of  gas.  65: 
852. 

Injury  resulting  from  flooding  of  lands 
through  negligent  drain- 
age operations.     65:  853. 

Injury  resulting  from  allowing  mate- 
rials dredged  from  water 
to  escape  onto  adjoining 
land.     65:  853. 

Injury  resulting  from  negligent  demoli- 
tion of  fire  ruins.    65:  853. 

Injury  resulting  from  allowing  fire  to 
escape..      65:  853. 

Injury    resulting   from   blasting  opera- 
tions.     65:  854. 
Liability  where  work  is  dangerous  to  per- 
sons  invited   onto   defend- 
ant's premises.     65:  855. 
Liability  where  work  is  dangerous  to  ten- 
ants.    65:  855. 
Liability  where  work  is  dangerous  to  own- 
ers   of   vessels    navigating 
rivers.     65:  855. 

d.    Servant's   or   agent's   liability    to   third 
persons. 

§51.  For  his  own  negligence  or  nonfeasance. 
To  people,  generally.     28:  433. 

Dicin.     24-  433. 

Decisions  against  liability.     28:  434. 

Liability   sustained.     28:  437. 
To    fellow    servants.      28:  440. 
Joint  liability  of  master  and  servant.     28: 
441, 
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§  52.  For  trespass  or  other  positive  wrong 

under  employer's  orders. 
General  rules.     50:  644. 
Trespass.     50:  645. 
Assault,    fraud,    and    other    wrongful    acts. 

50:  646. 
Conversion.    50:  640. 

Agency  no  defense.    50:  649. 

Mere  deposit  with  agent.    50:  650. 

Mere  transportation  by  agent.    50:  652. 

Changing  title.     50:  653. 

e.  Liability  of  third  person  to  servant. 

§  53.  Generally. 

Liability  of  landlord  for  injuries  to  tenant's 
servants    from    defects    in 
premises.     34:  609. 
The  right  of  a  servant  to  recover  damages 
from    persons   other    than 
his  master  for  injuries  re- 
ceived in  the  performance 
of  his  duties.     46:  33. 
Gfineral  principles  stated  and  discussed. 
46:  35. 
Action    sounding    in    contract    not 
maintainable   by    stranger 
thereto.     46:  35. 
Breach   of  duty   the  foundation  of 
the  right  to  recover.     46: 
35. 
When    duty    to   use    care    maj'    be 
predicated       as       to        a 
stranger,  generally.    46:  36. 
Duty      arising      from      defendant's 
control    of    the    injurious 
agency.     46:  38. 
Extent  of  duty  apart  from  exercise 
of  control.     46:  38. 
Early    cases   reviewed.     46:  38. 
Doctrine    of    Brett,    M.    R.,    in 
Heaven  v.  Pender.     46:  41. 
Doctrine   of  other  modern   de- 
cisions.     46:  42. 
Concluding  remarks.     46:  43. 
Knowledge  as  an   element  of  a  defend- 
ant's liability  to  the  serv- 
ants   of    another    person. 
46:  4.5. 
Generally.     46:  45. 
Dutv    to    communicate    knowledge. 
46:  47. 
Measure   of  care   o])ligatory  as  regards 
the  servants  of  other  per- 
sons.    46:  51. 
Generally.     46:  51. 
As  compared  with  measure  of  care 
required  from  a  master  to 
liis  own  servant.     46:  52. 
Effect       "f      aprepments      between 
plaintiff's    master  and   the 
defendant,    exempting    de- 
fendant      from       liability. 
46:  .54. 
Liability  of  cairier  to  servants  of  other 

pcr-diis.      40:  .')ti. 
Liability    <if    ()ccu])aiil     of    |ir(Miii><>s    tn 
servants     eiiteriii^f     them. 
411:  .-.S. 
Geiieriil    princiiijo-.      \{\:  :>S. 

Liahility  to  serxants  iiniteil. 
e\]tre>>ly  or  liy  iniplifu- 
tioii.      46;  58. 


Liability   to   servants   entering 
as  mere  licensees.     46:  59. 
Liability   to   servants   entering 
as  trespassers.     46:  63. 
Liability   to    servants   transporting 
merchandise,    etc..     to    or 
from  defendant's  premises. 
46:  63. 
Servants  conveying  articles  to 
or   from   warehouses,   fac- 
tories, etc.     46:  63. 
Servants  conveying  articles  to 
or    from    the    premises    of 
railway  companies.   46:  64. 
Miscellaneous.     46:  67. 
Liability  of  owner  of  premises  to 
servants    of    persons    con- 
tracting with  him  for  the 
performance        of        work 
thereon.     46:  68. 
General   principles.     46:  68. 
Duty   to   servants   sent   to   do 

temporarj'  work.    46:  70. 
Duty   to    servants   engaged    in 
the   erection  of  buildings. 
46:  71. 
Duty    to   servants   engaged   in 

mining.     46:  72. 
Duty   to   servants   working  on 

railways.     46:  72. 
Duty   to   servants  working  on 

ships.     46:  73. 
Liability   to   servants   of   sub- 
contractors.    46:  75. 
Duty     to     warn      contractor's 
servants   of   the    approach 
of       transitory       dangers. 
46:  75. 
When   the   owner   of   premises 
may  be  held  liable  for  con- 
tractor's    negligence.     46: 
78. 
Reservation  of  control  over  the 
work      by      the      principal 
employer;    effect   of.      46: 
79. 
Liability  of  owner  of  premises  to 
servants    of    a    contractor 
not  employed  by   himself. 
46:  80. 
Liability  to  public  servants  enter- 
'  ing  premises  in  discharge 

of  official  duties.     46:  81. 
Liability  of  the  owner  of  premises  of 
which  he  is  not  in  posses- 
sion.    46:  83. 
General   principles.     46:  83. 
Landlord    not    liable    for    injuries 
caused  bv  want  of  proper 
repair.     46:  83. 
Lessor    responsible    for    parts    of 
leased    building    which    he 
keeps  under  his  own  con- 
trol.    46:  85. 
Landlord   responsible   for  concealed 

defects.     46:  86. 
Consequences   of   landlord's   knowl- 
edge of  purpose  for  which 
premises  are  to  be  used  by 
tenant.      4fi:  SO. 
Liability  of  landlord  for  a  nuisance. 
■  46:  87. 
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Lessor  not  liable  for  the  negligence 
of  the  lessee  or  his  serv- 
ants in  conducting  the 
business.     46:  88. 

Effect  of  an  agreement  by  the  land- 
lord to  repair.     46:  88. 

Effect  of  an  agreement  by  the  ten- 
ant to  repair.    46:  88. 

Rule  where  the  lease  invo'ves  the 
exercise  of  public  fran- 
chises.    46:  89. 

Rule  under  statutes  modifying 
common -law  rules.     46:92. 

Rule  in  case  of  sublease.     46:  93. 

Liability  to  servants  visiting  prem- 
ises on  business  with  the 
tenants.  46:  93. 
Liability  arising  from  the  joint  use  of 
premises  by  several  em- 
ployers.    46:  94. 

Liability  of  one  contractor  to  the 
servants  of  anotlier  work- 
ing on  the  same  prem- 
ises.    46 :  94. 

Liability  of  a  contractor  to  the 
servants  of  the  principal 
employer.    46:  90. 

Liability  of  a  contractor  to  a  serv- 
ant of  a  lessee  of  the  con- 
tractee.     46:  97. 

Liability  of  consignee  to  servants 
of  carrier.     46:  97. 

Liability  for  injuries  caused  by 
wires  extended  over  the 
premises  of  ocIkis.  46: 
97. 

Liability  of  one  of  two  persons 
making  a  joint  use  of 
structures,  to  the  servants 
of  the  other.    46:  99. 

Liability  of  a  railway  company  to 
the  servants  of  a  person 
upon  whose  premises  it 
operates  a  spur  track. 
46:  100. 

Liability  to  servants  where  two  or 
more  railway  companies 
use  the  same  tracks.  46: 
102. 

Liability  where  two  companies 
jointly  use  station 

grounds.     46:  103. 

Liability  of  shippers  of  goods  to 
seamen  and  stevedores. 
46:  104. 
Liability  of  owner  or  occupier  of  land 
to  servants  vorking  on 
adjacent  premises.  16:  104. 
Liability  for  injuries  caused  by  the 
condition  of  chattels  de- 
livered by  the  defendant 
to  the  plaintiff's  master. 
46:  104. 

Injuries  caused  by  an  appliance 
under  the  control  of  the 
defendant  at  the  time  of 
the  accident.     4fi:  105. 

Injuries  caused  by  an  appliance  not 
under    the    control    of    the 
dpffiidaiit  at   the  time   of 
the  accident.     46:  107. 
L.R.A.  DiK.     133. 


Liability  of  vendor  to  vendee's 
servants.    46:  108. 

Liability  for  the  condition  of 
a  chattel  transferred  for 
temporary  purposes.  46: 
108. 

Duty  of  keeping  appliance 
bailed  in  safe  condition 
uauallv  lies  on  bailee. 
46:  115. 
Rule  in  the  case  of  things  danger- 
ous in  themselves.  46:  116. 
Liabilitj"^  as  dependent  on  proxim- 
ity of  cause.     46:  119. 

When  the  chain  of  causation  is 
complete  or  broken.  46: 
119. 

Concurrent  liability.     46:  122. 


MASTER    COMMISSIONER. 
See    Commissioners. 


MATCHES. 

Illegal   Combination    to    Control   Trade   in, 
see  Conspiracy,   150. 


MATE. 

Question  for  Jury  as  to  Negligence  of,  see 
Trial,  437. 


MATERIALITY. 

Of  Evidence,  see  Evidence,  XL 


♦  »» 


MATERIALS. 

See  Mechanics'  Liens. 


MATHEMATICS. 


Judicial  Notice  of  Laws  of,  see  Evidence,  67, 


MATURITY. 


Of   C«rtificat€   of   Deposit,   see   Banks,   189- 

191. 
Of  Notes,  see  Bills  and  Notes.  16-18.  VI.  b. 
Of  Stock  in  Loan  Association,  see  Building 

and  Loan  Associations,  10,  11. 
Of  Mortgage  on  Default,  see  Mortgage,  VI. 
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MAXIMS. 

As    to     Equity     Principles     Generally,     see 
Equity,  III.;  IV.  §  8. 

I.  Legal  maxims  are  not  to  be  followed 
with  rigid  strictness,  but  it  is  the  duty  of 
the  court  to  ascertain  and  give  effect  to  the 
spirit  of  the  principle  which  they  dimly 
indicate,  but  do  no  fully  express.  Louis- 
ville, N.  A.  &  C.  R.  Co.  Nitsche,  126  Ind. 
229,    26   X.    E.    51,  9:  750 

•  2.  The  maxim  that  there  is  no  wrong 
without  a  remedy  is  not  applicable  to  acts 
which  the  written  law  has  declared  to  be 
rightful.  Pietsch  v.  Milbrath,  123  Wis.  647, 
102  N.  W.  342,  68:  945 

3.  Actio  personalis  moritur  cum  persona. 
Broughel  v.  Southern  New  England  Teleph. 
Co.  72  Conn.  617,  45  Atl.  435,  49:  404 
Louisville  &  N.  R.  Co.  v.  McElwain,  98  Ky. 
700,  34  S.  W.  236,  34:  788 
Whitlow  v.  Nashville,  C.  &  St.  L.  R.  Co. 
(Tenn.)    84    S.    W.    018,                           68:  503 

4.  Actor  sequitur  forum  rei.  Fisher  v. 
Fielding,  67  Conn.  91,  34  Atl.  714,       32:  236 

5.  Actus  Dei  nemini  facit  injuriam.  Brad- 
lev   V.   Bailev,   56   Conn.   374,   15  Atl.   746, 

1 :  427 
Chism  V.  Schipper  (N.  J.  Sup.)  51  N.  J.  L. 
I,    16   Atl.   316,  2:  544 

6.  Ad  quaestionem  facti  non  respondent 
judices.  First  Nat.  Bank  v.  Northwestern 
Nat.  Jiank,   152   111.  296,   38  N.  E.   739, 

26:  289 

7.  yEquitas  agit  in  personam.  Schmaltz 
V.  York  :Mfg.  Co.  204  Pa.  1,  53  Atl.  522, 

59:  907 

8.  .^]quitas  est  correctio  legis  generaliter 
latiE,  qua  parte  deficit.  Riggs  v.  Palmer,  115 
N.   Y.  506,   22   N.    E.    188,  5:  340 

!).  A  grantor  cannot  be  allowed  to  dero- 
gate from  his  own  grant.  Robinson  v. 
Clapp,  65  Conn.  365,  32  Atl.  939,       20:  582 

lU.  A  grantor  is  presumed  to  convey,  so 
far  as  it  is  in  his  possession,  whatever  is 
necessary  for  the  reasonable  enjoyment  of 
the  thing  convoyed.  Id. 

II.  A  I(>gi<lative  enactment  ought  to  be 
prospective,  not  retrospective,  in  its  opera- 
tion. Lindsav  v.  liiited  States  Sav.  &  L. 
Co.   120  Ala.  "],■)(),  24   So.   171,  42:  783 

12.  Allegaiis  coiilraria  non  est  audiendus. 
First  Nat.  Bank  v.  Xortliwestern  Nat.  Bank, 
152  111.  296,  .S8  N.  E.  739,  20:  289 
Calbraith  v.  Tnuv.  l.->a  ill.  54.  ;J«  N.  K. 
937,                             "  28:  129 

13.  A  man  caniidt  grant  or  charge  that 
which  he  liath  imt.  O'Xiel  v.  llelinke.  124 
Wis.    •2:W,    10l>    \.    \\\    Fu4.  70:  .1:W 

14.  A      111:!!!      i-      pl'r>UIl!eil      tn      iiiteiid      the 

natural    cnii-riMirnces     of    !ii<    acts.      Drum 
v.   Miller,    ]:;.-,  X.   C.  2(14.    17   S.    K.   421. 

05:  890 

15.  A  man  mu«t  nsc  liis  own  so  as  not  to 
injure  aiinthcr.  Mnell-'rinL''  v.  l-^vaiis.  121 
Ind.  111.").  -22  \.  v..  iiS'.i.  (1:  44!* 
Cilliiliiii  V.  Sr!inii(li.  Ct  Minn.  2'.t.  0(i  X.  W. 
1211.  .",1  :  ,-)47 
I'anjino  v.  Mi-Kciulall,  24  J!.  I.  4:?2.  .-.:;  At'. 
20S.                                                                  GO:  i:;3 


16.  A  man  shall  not  be  twice  vexed  for 
one  and  the  same  cause.  Van  Walters  v. 
Marion  Countv  Children's  Guardians,  132 
Ind.    567,   32    N.    E.    568,  18:  431 

17.  Aqua  cedit  solo.  Wholey  v.  Caldwell, 
108  Cal.  95,  41  Pac.  31,  30:  8^0 

18.  Aqua  currit  et  debet  currere  ut  cur- 
rcrc  solebat  ex  jure  natura>.  Drake  v.  Lady 
Ensley  Coal,  1.  &  R.  Co.  102  Ala.  501,  14 
So.  749,  24:  64 
Wholey  v.  Caldwell,  108  Cal.  95,  41  Pac. 
31,  30:  820 
Brown  v.  Cunningham,  82  Iowa,  512,  48 
N.  W.  1042.  12:  583 
People  V.  Hulbert,  131  Mich.  156,  91  N.  W. 
211,  64:265 
Crawford  Co.  v.  Hall,  67  Neb.  325,  93  N.  W. 
781,  60:  889 
Reno  Smelting,  M.  &  R.  Works  v.  Stevenson, 
20  Nev.  269,  21  Pac.  317,  4:  60 
Strobel  v.  Kerr  Salt  Co.  164  N.  Y.  303,  58 
N.  E.  142,  51:087 
Salt  Lake  City  v.  Salt  Lake  City  W.  &  E.  P. 
Co.  24  Utah.  249,  67  Pac.  672,              61:  648 

19.  Boni  judicis  est  ampliare  justitiam. 
Koerber  v.  Patek,  123  Wis.  453,  102  N.  W. 
43,  68:  956 

20.  Causa  proxima  non  remota  spectatur. 
Jacksonville,  T.  &  K,  W.  R.  Co.  v.  Penin- 
sular Land,  T.  &  Mfg.  Co.  27  Fla.  1,  157, 
9  So.  661,  17:  33 
Louisville,  N,  A.  &  C.  R.  Co.  v.  Nitsche,  126 
Ind.  229,  26  N.  E.  51,  9:  750 
Delanev  v.  Modem  Accident  Club,  121  Iowa, 
528,  97"  N.  W.  91,  63:  603 
Fetter  v.  Fidelity  &  C.  Co.  174  Mo.  256, 
73  S.  W.  592,  61 :  459 
Snyder  v.  Philadelphia  Co.  54  W.  Va.  149, 
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Plum  V.  Kansas  City,  101  Mo.  525.  14  S. 
W.  657,  10:  371 
Bumside  v.  Wand,  170  Mo.  531,  71  S.  W. 
337  62:  427 
Tripp  V.  Nobles,  136  N.  C.  99,  48  S.  E.  675. 

67 :  449 
Wagner  v.  Law,  3  Wash.  500.  28  Pac.  1109, 

15:  784 

59.  He  who  comes  into  equity  must  come 
with  clean  hands.  Yale  Gas  Stove  Co.  v. 
Wilcox,  64  Conn.  101,  29  Atl  303,  25:  90 
Coleman,  B.  &  W.  Co.  v.  Dannenberg  Co. 
103  Ga.  784,  30  S.  E.  639,  41:470 
Trice  v.  Comstock,  57  C.  C.  A.  646.  121  Fed. 
20,  61:  176 

60.  He  who  considers  merely  the  letter  of 
an  instrument  goes  but  skin-deep  into  its 
meaning.  Re  Johnson's  Estate,  98  Cal.  531, 
33    Pac.    460,  21 :  380 

61.  He  who  prevents  a  thing  from  being 
done  shall  not  avail  himself  of  the  nonper- 
formance he  has  occasioned.  Farmers'  Loan 
&  T.  Co.  v.  New  York  &  N.  R.  Co.  150  N.  Y. 
410,  44   N.    E.    1043,  34:  76 

02.  "He  who  remains  silent  when,  in  con- 
science, he  ought  to  speak,  will  be  debarred 
from  speaking  when,  in  conscience,  he  ought 
to  remain  silent."  Cornerstone  Bank  v. 
Rhodes,    5    Ind.   Terr.   25G,   82   S.  W.    739, 

67:  812 

63.  He  who  sticks  in  the  letter  sticks  in 


the  bark.  Cumberland  Teleph.  &  Teleg.  Co. 
v.  United  Electric  R.  Co.  93  Tenn.  402,  29 
S.    W.    104,  27:  230 

64.  Id  certum  est  quod  certum  reddi  po- 
test. Culbertson  v.  Nelson,  93  Iowa,  187,  61 
N.  W.  854,  27 :  222 

Cold  Bla.st  Transp.  Co.  v.  Kansas  City  Bolt 
&  Nut  Co.  52  C.  C.  A.  25,  114  Fed.  77, 

57 :  696 

05.  Ignorance  of  law  excuses  no  one. 
American  Mut.  L.  Ins.  Co.  v.  Bertram,  163 
Ind.  51,  70  N.  E.  258,  64:  935 

State  V.  Yeargan,  117  N.  C.  706,  23  S.  E. 
153,  36:  196 

State  V.  McLean,  121  N.  C.  589,  28  S.  E. 
140,  42:  721 

State  V.  Southern  R.  Co.  122  N.  C.  1052,  30 
S.  E.  133,  41:  246 

Scott  V.  Ford,  45  Or.  531,  78  Pac.  740, 

68:  469 

66.  Ignorantia  fact!  excusat,  ignorantia 
juris  non  excusat.  Scott  v.  Ford,  45  Or. 
531,  78  Pac.  742,  68:  469 

67.  Ignorantia  legis  non  excusat.  Budge  v. 
Grand  Forks,  1  N.  D.  309,  47  N.  W.  390, 

10:  165 
State  v.  Foster,  22  R.  I.  163,  46  Atl.  833, 

50:  339 
Morgan  v.  Bell,  3  Wash.  554,  28  Pac.  925, 

16:  614 

68.  Impossibility  is  an  excuse  in  law. 
Williams  v.  Hays,  157  N.  Y.  541,  52  N.  E. 
580,  43:  253 

69.  Inclusio  unius  exclusio  alterius.  At- 
lantic &  P.  R.  Co.  v.  Lesueur,  2  Ariz.  428, 
19  Pac.  157,  1 :  244 
Ex  parte  Cox,  44  Fla.  537,  33  So.  509, 

61:  734 

70.  Index  aninii  sermo.  Shellenberger  v. 
Ransom,  41  Neb.  631,  59  N.  W.  935,  25:  564 

71.  In  fraudem  legis  facit,  qui  salvis  ver- 
bis legis  sententiam  ejus  circumvenit.  State 
ex  rel.  Matthews  v.  Forsyth,  147  Ind.  466, 
44  N.  E.  593,  33:  221 

72.  In  jure  causa  proxima  non  remota 
spectatur.  Maryland  Steel  Co.  v.  Marney, 
88  Md.  482,  42  Atl.  60,  42:  842 
Mueller  v.  Milwaukee  Street  R.  Co.  86  Wis. 
340,   56  N.  W.   914,  21 :  721 

73.  Injuria  absque  damno.  Deobold  v. 
Oppermann,  111  N.  Y.  531,  684,  19  N.  E.  94, 

2:  644 
Metropolitan  Elev.  R.  Co.  v.  Kneeland,  120 
N.  Y.  134,  24  N.  E.  381,  8:  253 

74.  In  pari  delicto  melior  est  conditio 
defendentis.  Gilmore  v.  Fuller,  198  111.  130. 
65  N.  E.  84,  60:  286 
Ullman  v.  S£.  Louis  Fair  Asso.  167  Mo.  273, 
OG  S.   W.   949,                                             50:  600 

75.  In  pari  delicto  melior  conditio  pos- 
sidentis. Fawcett  v.  Supreme  Sitting  of  0. 
of  I.  H.  04  Conn.  170.  29  Atl.  614,  24:  815 
King  v.  King.  03  Ohio  St.  363,  59  N.  E.  Ill, 

52:  157 

76.  In  pari  delicto  potior  est  conditio 
defendontis.  Kirkpatrick  v.  Clark,  132  111. 
342,  24  N.  E.  71,  8:  511 
American  ]\Iut.  L.  Iiis.  Co.  v.  Bertram,  163 
Ind.  51.  70  N.  E.  258.  64:  35 
Baxter  v.  Deneen,  98  Md.  181,  57  Atl.  601. 

64:  949 
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Woodson  V.  Hopkins,  85  Miss.  171,  37  So. 
1001,  38  So.  298,  70:  645 

Nester  v.  Continental  Brew.  Co.  161  Pa.  473, 
29  Atl.    104.  24:  247 

Sullivan  v.  Hergan,  17  R.  I.  109,  20  Atl. 
232,  9:  110 

77.  In  pari  delicto,  potior  est  conditio  de- 
fendentis  et  possidentis.  Kirkpatrick  v. 
Clark,  132  111.  342,  24  N.  E.  71,  8:  511 

78.  In  pari  delicto  potior  est  conditio  pos 
sidentis.  Morrison  v.  Bennett,  20  Mont. 
560,  52  Pac.  553,  40:  158 
Drinkall  v.  Movius  State  Bank,  11  N.  D.  10, 
88  N.  W.  724,  57:  341 
Bernard  v.  Taylor,  23  Or.  41G,  31  Pac.  968. 

18:  859 

79.  Interest  reipublic.B  ut  sit  finis  litium. 
Fisher  v.  Fielding,  67  Conn.  91,  34  Atl.  714, 

32:  236 
MacDonald  v.  Grand  Trunk  R.  Co.  71  X.  H. 
418,  52  Atl.  982,  59:  448 

Abbott  V.  Thorne,  34  Wash.  692,  76  Pac. 
302,  65:  826 

80.  Ita  lex  scripta  est.  Atlantic  &  P.  R. 
Co.  V.  Lesueur,  2   Ariz.   428.   19  Pac.    157. 

1 :  244 
Todd  V.  Oviatt,  58  Conn.  174,  20  Atl.  440, 

7:  693 
McCrov  V.  Toney,  66  Miss.  233,  5  So.  392, 

2:  847 
Beaty  v.  Richardson,  56  S.  C.  173,  .34  S.  E. 
73,  46:  517 

81.  It  is  to  the  interest  of  the  state  that 
there  should  be  an  end  to  litigation.  State 
V.  Marsh,  134  N.  C.  184.  47  S^  E.  6. 

67:  179 

82.  Lex  neminom  cogit  ad  impossibilia. 
Southern  P.  Co.  v.  Schoer.  52  C.  C.  A.  208. 
114  Fed.  460,  57:  707 

83.  Lex  vigilantibus  favet.  Hancock  v. 
Wooten.  107  A.  C.  9,  12  8.  E.  199.         11:  466 

84.  Mininic  mutanda  sunt  quie  certam  in- 
terpretationem  liabuerunt.  O'Donnel!  v. 
r;lonn.   9    .Mont.   452.  2.3    Par.    1018.       8:  029 

85.  Mohilia  inhifreiit  ossibus  domini. 
Holbrook  V.  Ford.  153  111.  633.  39  N.  E.  1091. 

27 :  324 

86.  Mo])ilia  non  liabcnt  situm.  Wveth 
Hardware  &  ^Ug.  Co.  v.  II.  F.  Lang  &  Co. 
127    Mo.  212,   29   S.   W.    1010,  27:  651 

87.  .M(i!)i!ia  soquuiitur  iicrsonani.  Hol- 
brook V.   Ford.   15.3  III.  G3:5.  39  X.  E.  1091. 

27:  324 
Buck   V.   -Miller.   147    Ind.  5S0.  47   X.   E.  8. 

37 :  384 
Lowndes  v.  Coocli.  S7  Md.  478.  39  Atl. 
1045.  40:  3 SO 

Re  Whiting's  Estate.  150  X^  Y.  27.  44  X.  E. 
715,  '  .34:  232 

88.  Xain  (|Uo  major  vis  est  aniini  (|uaiii 
corpoi'is.  lidf  "^iiiit  'jraviora  pa.  (|!iain  cor 
pora.  ^■(>U!:^  v.  A\'<~icin  I".  Tolciz.  Co.  107 
X.    C.    37'l,    1^-    S.    v..    10)  1.  '         d:  CtJO 

S!<.   Xc((w>itas    iiidiicit    luixilcoiuiii.     Siatcj 
V.    Diwrll.    IDC,   \.   (;.    7-.i2,    11    S."   E.   ,"')2:.. 

^-  :.MI7 

90.  XiMiiinciii  hriiit  ipii  jur<'  -iin  uii'ui-. 
(iraliaui  \.  Si.  ClKirlr-  ^i  |-,.,,i  ];  c ,  47  \_■^^ 
Aim.    211.    Id    -^n.   s.'k;.  -27  -.  4l(i 

'.>1.  Xcin.ii  alli'iraii-  1  iii-pit  inliiiciii  ^iiain 
audiondu-..  (aiilwcll  v.  Kcllv.  '.i,j  \'a.  .170, 
2S    S.    E.    I):)3.  40:  240 


92.  Nemo  debet  bis  vexari  eadem  causa. 
State  V.  Lee,  65  Conn.  265,  30  Atl.  1110, 

27 :  498 
Hunt  V.  Darling,  26  R.  I.  480,  59  Atl.  399, 

69:  497 

93.  Nemo  debet  esse  judex  in  propria 
causa.  People  v.  O'Brien,  111  N.  Y.  1,  18 
N.  E.  692,  2:  255 
Kelly  V.  Lynchburg  &  D.  R.  Co.  110  N.  C. 
431,  15  S.  E.  200,                                        16:  514 

94.  X^emo  est  haeres  viventis.  Heath  v. 
Hewitt,  127  N.  Y.  166,  27  N.  E.  959,  13:  46 

95.  Nemo  in  propria  causa  testis  esse 
debet.  Sesler  v.  Montgomery,  78  Cal.  486, 
21   Pac.  185,  '  3:  653 

96.  Nemo  tenetur  armare  adversarium 
suum  contra  se.  Rejnolds  v.  Burgess  Sul- 
phite Fibre  Co.  71  N.  H.  332,  51  Atl.  1075, 

57:  949 

97.  Nemo  tenetur  prodere  seipsum.  Ex 
parte   Senior,    37    Fla.    1,    19    So.   652, 

32:  133 

98.  Nemo  tenetur  se  ipsum  accusare. 
Sesler  v.  Montgomery,  78  Cal.  486,  21  Pac. 
185.  3:  653 
State  V.  Height,  117  Iowa,  650,  91  N.  W. 
935,  59:  437 
Blum  V.  State,  94  Md.  375,  51  Atl.  26, 

56:  322 

99.  No  man  shall  take  advantage  of  his 
own  wrong  in  his  prosecution  or  defense 
against  another.  May  v.  Poindetxer,  98 
Va.  143,  34  S.  E.  971,  47:  588 

100.  Xon  dormientibus  sed  vigilantibus, 
leges  subveniunt.  Frieszleben  v.  Shallcross, 
9  Houst.  (Del.)   1,  19  Atl.  576,  8:  337 

101.  X'on  I'us  sed  seisina  facit  stipitem. 
Todd  v.  Oviatt,  78  Conn.  174,  20  Atl.  440, 

7:  693 

102.  X'o  one  shall  be  both  judge  and  wit- 
ness in  the  same  cause.  Rogers  v.  State,  60 
Ark.  76.  29  S.  W.  894,  31 :  465 

103.  Xo  one  shall  be  twice  put  in  jeopardy 
upon  the  same  charge.  State  v.  Richardson, 
47   S.   C.    166,  25   S.   E.   220,  35:  2,38 

104.  X"o  one  shall  be  twice  vexed  for  the 
same  cause.  State  v.  Nelson,  19  R.  I.  467, 
34   Atl.   990,  33:  559 

105.  X"o  one  shall  be  permitted  to  profit 
liy  hi',  own  fraud,  or  to  take  advantage  of 
his  own  wrong,  or  to  found  any  claim  upon 
his  own  inicjuity,  or  to  acquire  property  by 
liis  own  crime.  Riggs  v.  Palmer,  115  N.  Y. 
506,  22  X.  E.  188,  5:  340 

106.  X'o  person  can  take  advantage  of  his 
own  wrong.  Jorv  v.  Supreme  Council  A.  L. 
of  H.  105  Cal.  20,  38  Pac.  524,  20:  733 
First  X'^at.  Bank  v.  Guardian  Trust  Co.  187 
Mo.    494.    si;    S.    W.    109,  70:  79 

107.  X'oscitur  a  sociis.  ^lisoh  v.  Russell, 
]:W  III.  22,  20  X.  E.  .r28,  12:  125 
(■l)i(ai.;()  liiiin  Traction  Co.  v.  Chicago,  199 
111.  4S4.  (!.")  .X.  E.  451,  59:  (331 
I'uifklaiid  ^^■at(■r  Co.  v.  Camdon  &  R.  Water 
Co.  SO  .M(-.  .-)4J,  1.-)  Atl.  7S."),  1:  388 
Stall'  ex  rcl.  Stai-  P\\\>.  Co.  v.  Associated 
l'rc<^.  l.-)li  Mo.  410,  (H)  S.  W.  91,  51:  151 
Stall'  i'.\  n-l.  Childrrirs  Scushoi-e  House, 
I'roM'cutor  V  Atlantic  Citv  (X.  J.  Err.  & 
A[  p.i  08  \.  J.  L.  3S:..  .-.:;  .\'tl.  309.  59:  947 
Winston  v.  liceson.  I.'i.")  \.  C.  271.  47  S.  K. 
457,                                                                     05:  167 
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i^ate  V.  Gravett,  65  Ohio  St.  289,  62  N.  E. 
825,  55:  791 

State  V.  Marble,  72  Ohio  St.  21,  73  N.   E. 
1064,  70:  835 

Chesapeake      0.   R.  Co.   v.   American   Exch. 
Hank,  92  Va.  495,  23  S.  E.  935,  44:  449 

Brown  v.  Chicago  &  N.  W.  R.  Co.  102  Wis. 
137,  77  N.  W.  748,  78  N.  W.  771,  44:579 

Giant   Powder  Co.   v.   Oregon  P.  R.   Co.   42 
Fed.   470,  8:  700 

Farmers  Nat.  Bank  v.  Sutton  Mfg.  Co.  6  U. 
S.  App.  312,  3  C.  C.  A.   1,  52  Fed.  191, 

17:  595 

108.  Nova  constitutio  futuris  formam  im- 
ponere  debet,  non  prccteritis.  Lindsay  v. 
United  States  Sav.  &  L.  Co.  120  Ala.  156. 
24  So.  171,  42:  783 
Stewart  v.  Vandervort,  34  W.  Va.  524,  12  S. 
E.  736,  12:  50 

109.  Nullum  tempus  occurrit  regi.  Nor- 
rell  V.  Augusta  R.  &  E.  Co.  116  Ga.  313,  42 
S.  E.  466,  59:  101 
Charlotte  v.  Pembroke  Iron  Works,  82  Me. 
391,  19  Atl.  902,  8:  828 
Baldwin  v.  Trimble,  85  Md.  396,  37  Atl. 
176,  36:  489 
Johnson  v.  Black,  103  Va.  477,  49  S.  E. 
633,                                                                  68:  264 

110.  Nullum  tempus  occurrit  reipublicde. 
Norrell  v.  Augusta  R.  &  E.  Co.  116  Ga.  313, 
42   S.   E.  466,  59:  101 

111.  Nullus  commodum  capere  potest  de 
injuria  sua  propria.  Schmidt  v.  Northern 
Life  Asso.   112  Iowa,  41,  83  N.  W.  800, 

51:  141 

112.  Nullus  videtur  dolo  facere  qui  suo 
jure  utitur.  Fisher  v.  Fielding,  67  Conn.  91, 
34  Atl.  714,  32:  236 
Ex  parte  Chace,  26  R.  I.  351,  58  Atl.  982, 

69:  493 

113.  Nul  prendra  avantage  de  son  tort. 
Whitworth  v.  Shreveport  Belt  R.  Co.  112 
La.  363.  36  So.  414,  65:  129 

114.  Omnia  prajsumuntur  contra  spoliato- 
rem.  Western  &  A.  R.  Co.  v.  Morrison.  102 
Ga.  319,  29  S.  E.  104,  40:  84 
Cartier  v.  Trov  Lumber  Co.  138  111.  533, 
28   N.  E.  932,    "                                           14:  470 

115.  Omnia  praesumuntur  legitime  facta 
donee  probetur  in  eontrarium.  People  ex 
rel.  Copcutt  v.  Yoiikers  Bd.  of  Health,  140 
X.  Y.  1,  35  N.  E.  320.  23:  481 

116.  Omnia    rite   acta    praesumuntur.      Fi 
delity   &   C.   Co.   v.    Eickhoff,   63   Minn.   170, 
65  N.  W.  351,  .30:  586 

117.  Omnis  ratihabitio  retrotrahitur  et 
mandato  priori  lequiparatur.  Wilson  v. 
Hayes,  40  Minn.  531.  42  N.  W.  467,  4:  196 
Pickle  V.  People's  Nat.  Bank.  88  Tenn.  380, 
12  S.  W.  919,  7:  93 

118.  One  must  so  use  his  own  rights  as 
not  to  infringe  upon  the  rights  of  another. 
Fordham  v.  'Northern  P.  R.  Co.  30  Mont. 
421.   76    Pac.    1040,  (16:  55t; 

119.  One  should  be  prevented  frojn  reap- 
injf  an  advantagf'  from  his  own  wrong. 
Mason  v.  State  ox  rel.  ^leCov.  58  Ohio  St. 
30.  50  N.  E.  6.  '  41  :  -201 

120.  Pater  est  quetii  niiptia'  ilenioiistraiit . 
Woodward  v.  Blue.  107  X.  C.  407,  12  S.  E. 
453,  10:  662 


121.  Pendente  lite  nihil  innovetur.  Powell 
V.  Campbell.  20  Nev.  232,  20  Pac.     156, 

2:  615 

122.  Quando  aliquid  prohibetur,  prohibetur 
onme  per  quod  devenitur  ad  illud.  State 
ex  rel  Matthews  v.  Forsyth,  147  Ind.  466, 
44  N.  E.  593,  33:  221 

123.  Quicquid  plantatur  solo,  solo  cedit. 
St.  Johnsburv  &  L.  C.  R.  Co.  v.  Willard,  61 
Vt.   134,   17   Atl.  38,  2:  528 

124.  Qui  facit  per  alium,  facit  per  se. 
Phoenix  Ins.  Co.  v.  Copeland,  86  Ala.  551,  6 
So.  143,  4:  848 
State  ex  rel.  Lamar  v.  Dillon,  32  Fla.  545,  14 
So.  383,  22:  124 
East  Tennessee.  V.  &  G.  R.  Co.  v.  Markens, 
88  Ga.  60,  13  S.  E.  855,  14:  281 
Louisville  &  N.  R.  Co.  v.  Lowe,  118  Ky.  260, 
66  S.  W.  736,  80  S.  W.  771,  65:  122 
State  V.  Armstrong,  106  Mo.  395,  16  S.  W. 
604,  -  13:  419 
State  ex  rel.  Robb  v.  Stone,  120  Mo.  428,  25 
S.  W.  376,  23:  194 
Devereux  v.  McMahon,  108  N.  C.  134,  12 
S.  E.  902,  12:  205 
Davis  V.  Summerfield,  133  N.  C.  325,  45  S.  E. 
654,  63 :  492 
Jackson  v.  American  Teleph.  &  Teleg.  Co. 
139  N.  C.  347,  51  S.  E.  1017,  70:  738 
State  V.  Guglielrao,  46  Or.  250,  79  Pac.  578, 

69:  466 
McClung  V.  Dearborne,  134  Pa.  396,  19  Atl. 
698,  8:  204 

Nalle  V.  Paggi,  81  Tex.  201,  16  S.  W.  932, 

13:  50 
First  Nat.  Bank  v.  Harkness,  42  W.  Va.  156, 
24  S.  E.  548.  32:  408 

Union  P.  R.  Co.  v.  Lapsley,  2  C.  C.  A.  149,  51 
Fed.  174,  4  U.  S.  App.  542,  16:  800 

125.  Qui  hseret  in  litera,  haeret  in  cortice. 
Riggs  V.  Palmer,  115  N.  Y.  506,  22  N.  E.  188, 

5:  340 

126.  Qui  jure  suo  utitur  neminem  laedit; 
American  Press  Asso.  v.  Daily  Story  Pub. 
Co.  57   C.  C.  A.   70,  120  Fed.  766,       66:  444 
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Dill    V.    Mannoii.    164    Ind.    507.    73    X.    E. 
73.  69:  1G3 

Martin    v.    Chicago.    R.    I.    >i-    V.    K.    Co.    118 
Iowa.  148,  01   X.  W.  1034,  50;  (108 

Wliitworth    v.    Sluvvcport    Belt    R.    Co.    112 
La.   ;]r,.'L   -M;  So.  414.  r,.!:  120 

Illinois    ('.    R.    Co.    V.    Minor.     (iO     Mi~>.     710. 
11    So.    101.  IH;  ti27 

First    Xat.    lUnk    v.    Sarueiit.    fi.".    Xd..    .10 1. 

01  X,  ^v.  .10.-),  ^  .V.I:  2!ii; 

Stc\<Ti-    V.     riiitcil  (.a-      \-    KIccti-ic   Cr..    7:; 
X.  H.  MO,  liO  Atl.  S.in,  70:  111* 

Ri'jLT^    V.    PaliiKT.    11.-)    X.    V.   -liir,,    22    X.    i:. 
ISS.  o:  340 


Knisley  v.  Pratt,  148  N.  Y.  372,  42  X.  E. 
986,  32:  367 

People  V.  Mills,  178  N.  Y.  274,  70  N.  E.  786, 

67:  131 
Scott  V.  Ford,  45  Or.  531,  78  Pac.  744, 

68:  469 
Shultz   V.   Wall,   134  Pa.   262,   19   Atl.   742, 

8:  97 
Walters  v.  Charleston  Mills,  40  C.  C.  A. 
108,   99   Fed.  825,  48:  503 

St.  Louis  Cordage  Co.  v.  Miller,  61  C.  C. 
A.  477,   126  Fed.  495,  63:  551 

165.  When  a  court  of  equity  has  taken 
jurisdiction  for  one  purpose,  it  will  go  on 
and  do  complete  justice  between  the  par- 
ties, even  to  the  extent  of  determining  legal 
rights.  Freer  v.  Davis,  52  W.  Va.  1.  43  S.  E. 
164,  59:   556 

166.  When  one  of  two  innocent  persons 
must  suffer,  the  loss  must  fall  upon  him 
who  i»ut  it  in  the  power  of  a  third  per- 
son to  cause  the  loss.  Walsh  v.  Hunt,  120 
Cal.  46,  52  Pac.  115,  39:  697 
State  v.  Matthews,  44  Kan.  596,  25  Pac. 
36,  10:  308 
Salley  v.  Terrill,    95  Me.    553,      50  Atl.  89€. 

55:  730 
Allen  v.  South  Boston  R.  Co.  150  Mass. 
200,  22  X.  E.  917,  5:  716 

Dean  v.  Driggs,  137  N.  Y.  274,  33  N.  E. 
326,  *  19:  302 

Page  V.  Krekey,  137  N.  Y.  307,  33  N.  K 
311,  21:409 

Pennsylvania  Co.  for  Ins.  etc.  v.  Franklin 
F.  Ins.  Co.  181  Pa.  40.  37  Atl.  191.  37:  780 
Fowler  v.  Allen,  32  S.  C.  229,  10  S.  E.  947, 

7:  745 
Ritchie  v.  Griffiths,  1  Wash,  429,  25  Pac. 
341,  12:  384 

167.  When  the  law  gives  priority,  equity 
will  follow  it.  D  ster  v.  Manistee  Xat. 
Bank.  67  Ark.  325,  55  S.  W.  137,         48:  334 

168.  Where  equities  are  equal  the  legal 
title  must  prevail.  Economv  Savinks  Bank 
V.  Gordon.  90   IMd.   486.  45   Atl.    176,  48:  63 

169.  Where  one  of  two  innocent  parties 
must  suffer  from  wrong,  be  must  bear  the 
loss  whose  action  enabled  the  wrong  to  be 
done.  Marden  v.  Dorthv,  160  X^.  Y.  39,  54 
N.    E.    720,  "  46:  694 

170.  Where  one  of  two  parties  must  suf- 
fer, the  loss  should  fall  upon  the  one  who 
had  the  best  oppertunity  to  protect  himself 
and  is  most  at  fault.  German-American 
Sav.  Bank  v.  Spokane.  17  Wash.  315,  49  Pac. 
.542.  38:259 

171.  Where  there  is  a  wrong  there  is  a 
remedy.  Philomath  College  v.  Wyatt.  27 
Or.  :m.  31  Pac.  206.  37  Pac.  1022,      '     26:  68 

Editorial   Notes. 

A^  to  taking  advantasre  of  one's  own  wrong. 

5:  344.* 
How    far    abroirated    bv    statute.      25: 

564. 
Daiimiiin  absque  iiijuria.      '->:  372:'*    0:  573:* 

8:  787.* 
lie   who  ('nines   into   erpiitv  must   coiiv^  with 

clean  hands.     2:  .'^08/' 
l.()<s    of    one    of    two    innocent    jiarties.      7: 

745.* 


Nfemo  allegans  turpitudinem  suani  eat  au- 
diendus.    40:  240. 

Noscitiir  a    sociis.    9:  196.* 

Right  to  use  and  improve  one's  own  prop- 
erty.    6:  449.* 

Sic  utere  tuo  ut  alienum  non  laedas.  &: 
810.* 

Volenti  non  fit  injuria  as  a  defense  to  ac- 
tions by  injured  servants. 
47:  161. 
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MAY. 

Use  of  Word  in  Statute,  see  Statutes,  486- 
490. 


MAYOR, 

Liability  on  liond  of,  see  Bonds,  72. 

Liabilitv  for  Removal  of  Corpse,  see  Corpse, 
4,  5. 

Liability  of,  for  False  Imprisonment,  see 
P'alse  Imprisonment,  35-37;  Malicious 
Prosecution,  29. 

Power  of  Court  to  Determine  Right  to  Of- 
fice, see  Courts,   184. 

Vacancy  Created  hy  Resignation  of,  see 
Elections,  67. 

Evidence  of  Purpose  of,  see  Evidence,  1782. 

City's  Liability  for  .Judicial  Act  of.  see  Mu- 
nicipal Corporations,  510. 

Delegation  of  Power  to,  see  Municipal  Cor- 
porations, 68. 

Powers  of,  Generally,  see  Municipal  Corpora- 
tions, 78,  79,  599-602. 

Power  of  Appointment  of,  see  Civil  Service, 
1. 

Approval  or  Disapproval  of  Ordinance  by, 
see  Municipal  Corporations.  91-97. 

•Turisdiction  over  Violation  of  Ordinance,  see 
Courts,  311. 

Election  to  Office  of  Governor,  see  Officers, 
27,  34. 

Term  of  Office,  see  Officers,  87. 

Removal  from  Office,  see  Officers,  136. 

Governor's  Power  to  Remove,  see  Officers, 
119,  120. 

Vote  Taken  without  Action  of,  see  Parlia- 
mentary Law,  17. 

Casting  Vote  by,  see  Parliamentary  Law,  18, 
31-35. 

As  Party  to  Suit,  see  Parties,  137. 

Bequest  in  Trust  to,  see  Perpetuities,  30. 

Mandamus  to,  see  Mandamus.  63,  64. 

Prohibition  against,  see   Prohibition,  30. 


MAYOR'S  COURT. 
See  Courts,  256. 

■^  •♦ 


M.  D. 

Power  to  Confer  Degree  of,  see  Colleges.  8. 


Local   Law,   as  to  Riparian   Rights   on,   see 

Courts,  433. 
Grant  of  Submerged  Lands,  see  Waters,  129, 

130,  143. 
Relative  Rights  of  Riparian  Owners  in  Bed 

of,  see  Waters,  195. 


MEANDER  LINES. 


EflFect  of,  on  Boundaries,  see  Boundaries,  41- 
60. 


MEANING. 
Parol  Evidence  as  to,  see  Evidence,  VI.  e. 


MEASURE. 
Of  Prisoner,  see  Sheriff",  3. 


MEAT. 

Liability  of  Negligent  Seller,  see  Food,  3. 

License  to  Sell,  see  Commerce,  90;  Liceuse, 
48,  52,  104-106,  127,  139,  140,  155. 

Penalty  for  Sale  of,  see  Municipal  Corpora- 
tions, 124,  125. 

Question  for  Jury  as  to  Negligence  in  Sell- 
ing, see  Trial,  438. 


MECHANICAL  BUSINESS. 
What  is,  see  Corporations,  529-532. 


MECHANICAL  PURSUITS. 
What  are,  see  License,  70. 


MECHANICS'  LIENS. 

I.  Construction  and  Validitv  of  Statutes. 
XL  The  Right;  When  Lien  Exists. 
TIT.  Priorities. 

IV.  For  What  Work  or   Materials. 
V.  To    What    Property   Attaches. 
VI.  Of    Subcontractors   and    Materialmen. 
VIT.  How  Waived  or  Defeated. 
VIII.  Enforcement;  Procedure. 
IX.  Editorial  Notes. 

Party    to    Appeal    from   Decision    as   to,   see 

Apjieal  and  Error.  125. 
Conflict  of  Laws  as  to,  see  Conflict  of  Laws. 
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MECHANICS'  LIENS.  I.,  II. 


Provision  for  Allowing  Attorneys'  Fees  to 
Successful  Plaintiflf,  see  Constitutional 
Law,  585,  586,  1106. 

Invalid,  Payment  of,  by  County,  see  Coun- 
ties, 29. 

Conclusiveness  of  Judgment  as  to,  see  Judg- 
ment, 289. 

Filing  of,  as  Libel,  see  Libel  and  Slander,  55; 
Pleading,  374. 

Payment  of,  under  Duress,  see  Assumpsit, 
49. 

Irust  in  Favor  of  Holders,  see  Trusts,  48, 
56. 


I.  Construction  and  Validity  of  Statutes. 

Change  in  Statute  as  Impairing  Obligation 
of  Contract,  see  Constitutional  Law, 
1205,  1207,  1208. 

Validitj'  of  Legislative  Construction  of  Lien 
Law,  see  Constitutional  Law,  261,  262. 

Ilepeal  of  Statute,  see  Statutes,  590. 

See  also  infra,  77,  117;  Statutes,  514. 

For  Editorial  Notes,  see  infra,  IX.  §  1. 

1.  A  statute  giving  a  mechanics'  lien  is 
applicable  to  a  transaction  under  which  a 
few  articles  had  been  previously  delivered, 
but  the  rest  of  which  were  delivered  after 
the  passage  of  the  act.  Best  v.  Baum- 
gardner,  122  Pa.  17,  15  Atl.  691,  1:  356 

2.  The  mechanics'  lien  law  of  Minnesota 
(Minn.  Cen.  Laws  1887,  chap.  170)  is  invalid, 
and  ^linn.  Gen.  Stat.  1878,  chap.  90,  on  the 
same  subject,  remains  in  full  force.  Meyer 
v.  Berlandi.  39  Minn.  438,  40  X.  W.  513,  ' 

1:  777 

3.  The  Pennsylvania  act  of  1887,  extend- 
ing the  ^lechanics'  lien  act  of  18G1,  which 
was  limited  to  certain  counties,  to  all  the 
counties  of  the  state,  repeals  it  by  necessary 
implication.  Best  v.  Baumgardner,  122  Pa. 
17.  15  Atl.  691,  1:  356 

4.  The  special  exception  in  Mich.  Pub. 
.\cts  1887.  Xo.  270,  repealing  former  statutes 
as  to  mechanics'  liens,  by  which  proceedings 
pending  are  saved,  shows  clearly  the  legis- 
lative intent  to  save  nothing  else;  and  a 
lien  which  no  steps  had  been  taken  to  fix  or 
enforce  is  not  saved.  Hanes  v.  Wadey,  73 
Mich.  178,  41  N.  W.  222.  2:  498 

5.  That  a  mechanics'  lien  law  hampers 
the  freedom  of  the  ]irnpcrty  owner's  action 
in  making  his  contract,  or  may  ]M'event  as 
favorable  bids  as  might  be  procured  without 
it,  is  not  sunicicnt  reason  lo  induce  the 
court  to  set  aside  the  law.  Smith  v.  Xeu- 
hauer,  144  Ind.  95.  42  X.  E.  40.  1094.     3:5:  GS.l 


II.   The   Right:    When    Lion    Exists. 

Pviglit    iif    Sulicdiitractiir-    and    Mntrriahnen. 

see  infra.  T'.l-S:-). 
l\C]ieal  of  Statute  as  to.  sep  Statute-.  oHO. 
For  Editorial  Xot-^.   scr   i-ifra.   1\.   ^    1. 

6.   An  agreciiiiMit   bv  a   cnnti'a-tor  for  pay- 
ment   in     securities     vvliieh,    wlien     acicpttHl. 


would  waive  a  lien,  does  not,  before  pay- 
ment, prevent  an  inchoate  lien  under  Ky.  act 

1888,  creating  mechanics'  liens,  but  provid- 
ing that  they  shall  not  attach  unless  a  state- 
ment is  furnished  for  filing  within  a  time 
specified.  Central  Trust  CS.  v.  Richmond, 
X.  I.  &  B.  R.  Co.  15  C.  C.  A.  273,  31  U.  S. 
App.  675,  68  Fed.  90,  41:  458 

7.  A  mechanics'  lien  begins  with  the  work 
or  the  commencement  of  the  delivery  of  ma- 
terials, and  is  perfected  or  continued  by  no- 
tice,   given    in    compliance    with    Tenn.    act 

1889,  chap.  103,  within  the  thirty  days  al- 
lowed therefor  after  the  building  is  com- 
pleted or  the  contract  of  the  lien  claimant 
expires.  Green  v.  Williams,  92  Tenn.  220, 
21  S.  W.  520,  19:  478 

8.  Contractors  who  do  not  personally 
labor  or  work  upon  a  railroad  are  not  en- 
titled to  a  lien  under  Sand.  &  H.  (Ark.) 
Dig.  §  6251,  giving  a  lien  upon  the  roadbed, 
etc.,  to  every  "mechanic,  builder,  artisan, 
workman,  laborer,  or  other  person,  who  shall 
do  or  perform  any  work  or  labor  upon,  or 
furnish  any  materials,"  etc.,  for  the  road. 
Little  Rock,  H.  S.  &  T.  R.  Co.  v.  Spencer, 
65  Ark.  183,  47  S.  W.  196,  42:  334 
Married  woman. 

Estoppel   to    Deny    Existence   of   Lien,   see 

Estoppel,  195. 
For  Editorial  Notes,  see  infra,  IX.  §  1. 

9.  Under  statutes  giving  one  furnishing 
material  for  a  building,  under  a  contract 
with  the  owner  of  the  land  upon  which  it  is 
erected,  a  lien  on  the  building  and  land  for 
the  value  of  the  material,  and  providing  that 
every  person  for  whose  immediate  use  or 
benefit  a  building  is  made  shall  be  included 
in  the  term  "owner," — mere  proof  that  a 
woman  owns  the  land  on  which  a  building 
has  been  placed  by  direction  of  her  husband 
will  not  defeat  a  claim  for  materialmen's 
liens  thereon,  since  such  ownership  is  not  in- 
consistent with  his  right  to  erect  a  house 
thereon  for  his  immediate  use  and  benefit. 
Fsterbrook  v.  Riley,  81  Iowa,  479,  46  X.  W. 
1072.  10:  33 

10.  A  mechanics'  lien  on  premises  of  a 
married  woman  for  the  erection  of  a  build- 
ing under  a  personal  contract  with  her  hus- 
band, whom  the  contractor  supposed  to  be 
the  owner,  cannot  be  claimed  under  Conn. 
Gen.  Stat.  §  3018,  on  the  ground  that  the 
building  was  erected  with  her  "consent." 
where  she  has  consented  to  the  erection  of 
the  building  on  the  husband's  express  agree- 
ment to  pav  the  expense  thereof.  Huntlev 
V.  Holt.  58  Conn.  445,  20  Atl.  469,  9:  III 
Landlord  and  tenant. 

See  also  infra,  56. 

For  Editorial  Xotcs,  see  infra,  IX.  §  4. 

11.  A  lien  for  repairs  made  under  a  con- 
tract with  a  lessee  extends  only  to  the  les- 
see's interest  in  the  premises.  Williams  v. 
Vandoibilt,  145  III.  2,38.  34  X.  E.  476.   21:  489 

1-2.  A  landlord  knowing  that  repairs  are 
being  made  under  a  contract  with  his  les- 
see, (lues  not  lose  his  right  as  against  v, 
claim  to  a  lien  for  the  work,  to  forfeit  the 
lea-e  for  nonpayment  of  rent,  by  his  mere 
failure    to    declare    the    forfeiture    immedi- 
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ateiy  upon  default,  where  he  does  not  know 
that  the  lessee  is  insolvent  or  unable  t» 
pay  his  debts.  Id. 

13.  The  rent  must  be  paid  or  tendered  in 
order  to  give  the  holder  of  a  lien  for  work 
done  under  a  contract  with  the  leesee  a 
right  to  the  lessee's  interest,  where  the 
lease  is  forfeited  for  failure  to  pay  rent. 

Id. 
Vendor  and  purchaser. 
See  also  infra,  32. 
For  Editorial  Notes,  see  infra,  IX.  §  4. 

14.  Consent  to  the  erection  of  buildings  on 
the  land  within  the  meaning  of  the  me- 
chanics' lien  law,  so  as  to  make  the  prop- 
erty liable  for  liens  after  the  contract  has 
been  forfeited  and  the  vendor  has  resumed 
possession,  is  not  shown  by  a  clause  in  an 
executory  land  contract  "that  the  vendee 
shall  have  a  right  to  immediate  possession" 
for  the  purpose  of  erecting  buildings.  Beck 
V.  Catholic  University,  172  N.  Y.  387,  65  N. 
E.  204,  60:  315 

15.  The  insertion,  in  a  contract  f©r  the 
>ale  of  real  estate,  of  a  clause  binding  the 
vendee  to  erect  certain  described  buildings 
on  it  within  a  specified  time,  shows  the  ven- 
dor's consent  to  such  erection  so  as  to  ren- 
der his  interest  in  the  property  liable  for 
liens  for  labor  and  material  furnished  for 
them;  and  its  effect  is  not  diminished  by 
the  insertion  in  the  contract  of  a  stipula- 
tion that  mechanics'  liens  shall  be  subse- 
quent to  those  of  the  vendor.  Miller  v. 
Mead,  127  X.  Y.  544,  28  N.  E.  387,        13:  701 

16.  A  purchaser  of  premises  takes  them 
subject  to  a  mechanics'  lien  thereafter  filed 
within  the  time  allowed  therefor  by  law, 
wher«  the  right  to  a  lien  existed  at  the  time 
of  I  _/chase.  Green  v.  Williams,  92  Tenn. 
220,  21  S.  W.  520,  19:478 


IIL  Priorities. 

Due  Process  as  to,  see  Constitutional  Law, 

815. 
See  also  supra,  16. 
For  Editorial  Notes,  see  infra.  IX.  §  5. 

17.  A  mechanics'  lien  is  superior  to  a 
claim  for  fees  of  an  attorney  for  an  as- 
signee, on  a  subsequent  assignment  of  the 
(iebtor.  Steger  v.  Arctic  Refrigerating  Co. 
Si)  Tenn.  453,  14  S.  W.  1087.  11:  580 
Between  different  mechanics'  liens. 

For  Editorial  Notes,  see  infra,  IX.  §  5. 

18.  A  contractor  cannot  defeat  the  liens 
(if  his  laborers,  mechanics,  or  materialmen 
by  asserting  a  lien  superior  to  theirs,  no 
matter  hnw  it  was  acquired.  Farmers  Loan 
&  T.  Co.  v.  Canada  &  St.  L.  R.  Co.  127  Ind. 
•2.50.  26  X.  E.  784.  11:  740 
Over  bonds. 

19.  An  assignee  of  bonds  secured  by  a 
mortgage  on  a  railmad.  from  the  contractor 
who  built  it.  has  no  better  right  to  a  prefer- 
ence over  the  liens  of  laborers  and  material- 
men than  the  cnntraetor  ri:i(l.  unle-s  he  is  a 
bona    fide   holder   of   the   bonds    in    the    full 


sense  of  the  term,  by  having  paid  value  be- 
fore the  equities  of  the  laborers  and 
materialmen  became  fastened  upon  the 
property  as  statutory  liens.  Farmers  Loan 
&  T.  Co.  V.  Canada  &  St.  L.  R.  Co.  127  Ind. 
250,  26  N.  E.  784,  11:740 

Over  mortgage. 
Due  Process  as  to,  see  Constitutional  Law, 

877. 
Giving  Lien   Priority   as   Impairing  Obliga- 
tion   of    Contract,    see    Constitutional 
Law,  1208. 
See  also  supra,  19;  infra,  107,  110;  Chattel 

Mortgage,  12;  Mortgage,  65. 
For  Editorial  Notes,  see  infra,  IX.  §  5. 

20.  The  lien  of  the  materialman  who  fur- 
nishes material  for  improving  a  mortgaged 
building  does  not  attach  to  any  part  of  the 
building  so  as  to  take  precedence  of  the 
mortgage.  Fletcher  v.  Kelly,  88  Iowa,  475, 
55  N.  W.  474,  21 :  347 

21.  A  mortgage  for  money  to  be  advanced 
for  building  purposes,  when  put  on  record 
before  any  contract  for  building,  has  pri- 
ority over  all  liens  for  labor  and  materials 
subsequently  supplied  for  the  buildings. 
Anglo-American  Sav.  &  L.  Asso.  v.  Campbell, 
13  App.  D.  C.  581,  43:  622 

22.  A  mechanics'  lien  cannot  be  preferred 
to  a  prior  unrecorded  mortgage,  in  the  ab- 
sence of  any  statutory  provision  to  that 
effect,  unless  the  mortgagee  is  estopped  on 
equitable  principles  from  asserting  the  lien 
of  his  mortgage  as  against  the  lien  claim- 
ants. Miller  v.  Stoddard,  50  Minn.  272,  50 
N.  W.  895,  16:  288 

23.  A  mechanics'  lien  holder  is  not  a  "pur- 
chaser" within  the  meaning  of  a  statute 
which  requires  mortgages  to  be  recorded  in 
order  to  be  valid  as  against  a  purchaser  for 
value.  Fletcher  v.  Kelly,  88  Iowa.  475,  55 
N.  W.  474,  21 :  347 

24.  A  mortgage  filed  after  commencement 
of  work  by  the  contractors  is  subsequent  to 
the  lien  of  a  subcontractor,  although  the 
latter  did  not  commence  work  until  after 
the  filing  of  the  mortgage.  Merrigan  v. 
English.  9  Mont.  113.  22  Pac.  454,  5:  837 

25.  A  mechanics'  lien  for  the  completion 
of  a  building  partly  erected  on  mortgaged 
premises  is  superior  to  the  mortgage  as  to 
what  is  added  by  the  lienor,  but  inferior 
to  it  as  to  what  was  previously  covered  by 
the  mortgage,  under  Ala.  Code.  §  3018,  pro- 
viding for  such  liens  "to  the  extent  in 
ownership"  of  the  person  who  creates  the 
lien,  and  §  3019.  giving  them  priority  as  to 
the  land  over  liens,  mortgages,  and  en- 
cumbrances created  after  the  work  com- 
mences, and  "as  to  the  building  or  improve- 
ment" over  all  other  liens,  etc.,  whether 
prior  or  subsequent.  Wimberlev  v.  May- 
berry,  94  Ala.  240,  10  So.  157,        '        14:  305 

26.  A  purchase-money  mortgage  which 
would  otherwise  have  been  prior  to  me- 
chanics' liens,  being  by  agreement  post- 
poned to  another  mortgage  to  a  third  per- 
son which  would  otherwise  have  been  in- 
ferior to  such  liens,  the  priority  of  the  pur- 
chase-money   mortgage    is    transferred    pro 
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tanto  to  the  other  mortgage,  and  the  bal- 
ance of  such  other  mortgage  and  the  pur- 
chase-money mortgage  are  inferior  to  the 
mechanics'  liens.  Malmgren  v.  Phinney,  50 
Minn.  457,  52  N.  W.  915,  18:  753 

27.  A  mechanics'  lien  for  machinery  placed 
in  a  mill  is  superior  to  a  prior  mortgage 
taken  on  the  premises  when  the  mill  was 
unfinished  and  substantially  without  ma- 
chinery, under  Wis.  Rev.  Stat.  §  3314,  mak- 
ing such  liens  "prior  to  any  other  lien  which 
originates  subsequent  to  the  commence- 
ment of  the  construction  ...  or  work" 
for  which  the  lien  is  claimed.  Vilas  v.  Mc- 
Donough  Mfg.  Co.  91  Wis.  607,  65  N.  W.  488, 

30:  778 

28.  A  mortgage  on  a  railroad  to  be  built 
cannot  take  priority  over  the  liens  of  labor- 
ers and  materialmen  for  aid  in  constructing 
the  road,  unless  the  mortgagee  is  a  bona  fide 
purchaser  who  has  actually  paid  value  for 
bonds  secured  by  the  mortgage  before  he 
has  notice  of  the  liens  of  the  laborers  and 
materialmen.  Farmers  Loan  &  T.  Co.  v. 
Canada  &  St.  L.  R.  Co.  127  Ind.  250.  26  N. 
E.  784,  11:  740 

29.  Liens  of  subcontractors  attach  by  rela- 
tion as  of  the  date  of  the  commencement  of 
the  work,  where  a  building  is  constructed 
under  one  entire  contract  between  the  owner 
and  the  original  contractor;  and  they  are 
entitled  to  a  preference  over  a  mortgage  on 
the  premises  executed  by  the  owner  subse- 
quent to  that  date.  Glass  v.  Frceburg.  50 
Minn.  386,  .52  X.  W.  900,  16:  335 

30.  The  time  of  the  inception  of  mechan- 
ics' liens  is  the  time  to  which  they  relate  in 
giving  them  effect,  under  Sayles's  (Tex.) 
Civ.  Stat.  art.  3171,  as  amended  in  1889, 
saving  mortgages  and  other  encumbrances 
on  the  land  at  the  time  of  the  inception  of 
other  liens,  and  art.  3179,  placing  all  liens 
upon  an  equal  footing,  so  that  a  mortgage 
upon  an  incomplete  building  is  subject  to  all 
mechanics'  liens  which  accrue  before  its  com- 
pletion, as  they  relate  back  to  the  beginning 
of  the  work.  Oriental  Hotel  Co.  v.  CrifRths. 
88  Tex.  574.  .33  S.  W.  6.52.  .30:  765 

31.  The  adjustment  of  priorities  between 
mechanics'  liens  and  prior  mortgages,  under 
the  Alabama  statutes,  can  be  made  only  in 
a  court  of  equitv.  Wiinberlev  v.  ^lavberry. 
94  Ala.  240.  10  So.  157,  '  14:  305 
Over  vendor's  lien. 

Sco  also  infra.   1 10. 

'A2.  A  lahfirof  111-  mat crialinan  is  entitled  to 
a  lion  again>t  the  inopert y  paramount  tnllip 
\('iifl(ir's  lien,  wlipie  a  vendee  of  lands,  tinder 
a  contract  of  sale  r-niit  ainiiiuf  a  sti]iulation 
that  he  shall  con-t  I'lnt  a  Imilding  uiidti  the 
|ironiises.  crcft-  a  linilditiu"  tliorenn.  but  the 
iahoi-  [lerfoi'mi^d  ai)il  iiialiTial  funiishod  are 
nut  fully  i)aid  (or.  r.uliii  Mfir.  <  n.  v. 
Konntzp.':50  Xoh.  7Ht.   td  N.  \V.  112;L     12:  :53 
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•T.'i.    If   niaicrial    i-   didi  \rTi-d    in    "nod    faith 


to  a  subcontractor  for  use  in  the  construc- 
tion of  a  railroad  the  material  man  is  en- 
titled to  his  lien  therefor  in  the  absence  of 
definite  proof  that  it  was  not  used  for  that 
purpose.  Hercules  Powder  Co.  v.  Knoxville, 
L.  &  J.  R.  Co.  1J3  Tenn.  382.  487,  83  S. 
W.  354,  67:  487 

34.  Mont.  Comp.  Stat.  §  1370,  gives  a 
laborer  or  mechanic  a  lien  for  the  materials 
furnished  by  him,  as  well  as  for  his  labor- 
especially  when  the  material  is  the  object 
of  the  labor  and  it  would  be  impossible  to 
separate  the  value  of  one  from  that  of  the 
other.  Merrigan  v.  English,  9  Mont.  113,  22 
Pac.  454,  5:  837 

35.  Contractors  for  building  a  railroad 
cannot  be  regarded  as  "employees"  or 
"laborers,"  within  the  meaning  of  the  Ken- 
tucky statute  giving  liens  to  laborers  and 
employees  for  their  services  in  carrying  on 
the  business  of  the  railroad  although  the 
contract,  is  to  furnish  laborers,  tools,  and 
teams  by  the  day,  for  which  certain  sums 
per  day  are  to  be  paid,  with  10  per  cent 
additional  for  the  use  of  tools  and  superin- 
tendence. Tod  V.  Kentucky  U.  R.  Co.  6  U. 
S.  App.  186,  3  C.  C.  A.  60,  52  Fed.  241, 

18:305 

36.  A  lien  on  "fixed  machinery,"  or  "fix- 
tures for  manufacturing  purposes,"  will  not 
be  extended,  in  case  of  doubt,  to  machinery 
of  such  a  character  that  a  common-law  lien 
mav  be  had  upon  it.  Griggs  v.  Stone  (N.  J. 
Err.  &  App.)  51  N.  J.  L.  549,  18  Atl.  1094, 

7:48 

37.  Money  expended  by  a  subcontractor  in 
paying  salaries  of  its  corporate  officers  and 
office  expenses  and  to  secure  a  guaranty  on 
its  contract  for  purchase  of  material  will 
not  sustain  a  subcontractors'  lien.  Rich- 
mond &  L  Const.  Co.  V.  Richmond.  N.  L  & 
B.  R.  Co.  31  U.  S.  App.  704,  15  C.  C.  A.  289, 
68  Fed.  105,  34:  625 

38.  A  lien  for  furnishing  new  material 
and  replacing  it  in  a  bridge  cannot  be 
claimed  by  a  subcontractor  whose  employees 
by  negligence  had  made  the  new  material 
and  work  necessary.  Id. 

39.  Work  done  in  engraving  upon  copper 
shells  patterns  to  be  printed  on  cloth  cre- 
ates no  lien  on  cloth-printing  machines 
which  are  sold  as  complete  without  shells, 
under  N.  J.  Rev.  p.  669,  §  5,  or  N.  J.  Supp. 
Rev.  p.  456,  §  3,  giving  a  lien  for  work  done 
upon  "fixed  machinery"  or  "fixtures  for 
manufacturing  purposes."  Griggs  v.  Stone 
(X.  .1.  Err.  &  App.)  51  N.  J.  L.  549,  18  Atl. 
1094.  7:48 
Voluntary  services. 

40.  There  can  bo  no  mechanics'  lien  for 
services  voluntarily  performed,  without  ex- 
jiress  or  implied  promise  of  pavment.  Cole 
V.  Clark.  8.5  Mc.  336.  27  Atl.  186'  21:  714 
Services  of  architect. 

For  Ivlitorial  Notes,  see  infra.  IX.  §  2. 

41.  Services  by  an  architect  in  the  prepa- 
ratifin  of  drawings,  plans,  and  specifica- 
tions for  a  building,  and  in  superintending 
its  (Moctinn,  arc  ""work  or  labor  ujion  ...  a 
luiilding  or  inipro\cnicnt    on    land,"    within 
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tlie  meaning  of  a  statute  providing  for  me- 
chanics'  liens.  Hughes  v.  Torgerson,  96  Ala. 
.346.  U  So.  209,  16:  600 

Planting  flowers,  shrubs,  etc. 

42.  Enriching  the  soil  and  beautifying  the 
ground  by  planting  flowers,  shrubs,  and 
trees  on  it.  without  making  any  erection, 
structure,  building,  or  fixtures,  except  a 
rustic  bridge,  the  mode  or  materials  of 
constructing  which  are  not  shown,  and 
which  is  an  item  of  but  little  importance, 
will  not  sustain  a  mechanic's  lien  under 
Shannon's  (Tenn.)  Code,  §  3531,  authoriz- 
ing liens  for  a  house,  fixtures,  machinery, 
"or  improvements  made"  upon  land,  in 
favor  of  the  mechanic  or  undertaker,  found- 
er or  machinist,  who  does  the  work  or  fur- 
nishes the  materials  or  puts  thereon  any 
fixtures,  machinery,  or  material,  and  in 
favor  of  all  persons  who  do  work  or  furnish 
material  "for  the  building  contemplated." 
Nanz  V.  Cumberland  Gap  Park  Co.  103  Tenn. 
299,  52  S.  W.  999,  47:273 
Plastering. 

43.  A  plasterer  is  a  laborer  and  mechanic, 
and  a  homestead  is  not  exempt  from  a  lien 
for  work  and  labor  performed  by  him  there- 
on. Merrigan  v.  English,  9  Mont.  113,  22 
Pac.  454,  5:837 
Lubricating  oil. 

44.  A  lien  for  the  price  of  lubricating  oil 
furnished  for  use  on  machinery  in  a  mill  is 
not  given  by  the  Wisconsin  statute  provid- 
ing for  a  lien  for  any  materials  furnished 
for  the  protection  of  any  building,  or  any 
machinerv  which  becomes  a  part  of  the  free- 
hold. Standard  Oil  Co.  v.  Lane,  75  Wis. 
636,  44  X.  W.  644,  7:  191 
Coal  cars. 

45.  Coal  cars,  which  are  a  necessary  part 
of  a  coal  mine,  are  "materials,"  if  not 
"fixtures"  or  "machinery,"  within  the  mean- 
ing of  Ala.  Code  1886,  §  3018,  giving  a  lien 
for  materials,  etc.,  upon  a  building  or  im- 
provements. Centra]  Trust  Co.  v.  Sheffield 
&  B.  C.  I.  &  R.  Co.  42  Fed.  106.  9:  67 
Explosives. 

46.  Ciiant  powder  furnished  by  the  man- 
ufacturer to  a  contractor  for  the  construc- 
tion of  a  railway,  and  used  by  the  latter  in 
the  progress  of  such  work,  is  "material" 
within  the  purview  of  the  Oregon  lien  law 
of  18S5,  for  the  value  of  which  such  man- 
ufacturer is  entitled  to  a  lien  on  the  rail- 
way, or  such  portion  thereof  as  the  powder 
was  used  in  the  construction  of.  Giant 
Powder  Co.  v.  Oregon  P.  R.  Co.  42  Fed.  470, 

8:  700 

47.  Explosives  consumed  in  grading  a 
roadbed  or  driving  a  tunnel  for  a  railroad 
company  are  within  the  provisions  of  a 
statute  giving  a  lien  to  contractors  and  ma- 
terial men  for  materials  "fiirnished  for  grad- 
ing the  roadway,  constructing  culverts,  lay- 
ing tracks,  or  erecting  buildings."  Hercules 
Powder  Co.  v.  Knoxvillo.  L.  &  -T.  R.  Co.  113 
Tenn.  382.  83  S.  W.  .3.54.  67:  487 
In  getting  out  logs. 

For  F.dilorial   Xoto.  soo  infra.  IX.  §   1. 

48.  "Manual    labor"    in    cutting,    banking, 


and  driving  logs  and  timber,  within  the 
meaning  of  Minn.  Gen.  Stat.  1878,  chap.  32, 
§  63,  includes  the  use  of  all  in.struments  or 
instrumentalities  actually  used  in  and  neces- 
sary to  the  performance  of  such  labor  by 
lumbermen;  and  the  lien  thereby  given  ex- 
tends to  the  use  of  a  team,  where  the  man 
and  his  team  are  employed  at  a  gross  price 
for  both,  to  haul  or  bank  logs.  Martin  v. 
Palmer,  42  Minn.  176,  43  X.  W.  966,     6:  362 

49.  The  fact  that  the  employer  of  a  man 
and  his  team  at  a  gross  price  to  haul  or 
bank  logs  puts  them  to  work  separately  on 
different  parts  of  the  work  does  not  affect 
the  right  to  a  lien  for  the  use  of  the  team 
as  well  as  for  the  work  of  the  men.  Id. 

50.  Where  the  whole  of  the  services  are 
performed  under  one  contract  of  employ- 
ment in  getting  out  a  single  lot  of  logs,  two 
different  marks,  however,  being  put  on  dif- 
ferent portions  of  them  according  to  their 
grade  or  quality,  the  laborer  may  claim  and 
enforce  his  lien  for  his  entire  services  upon 
that  part  bearing  one  of  those  marks.  Id. 
In  acquiring  railroad  right  of  way. 

51.  Legal  or  other  services  rendered  in 
acquiring  rights  of  way  for  a  railroad  do 
not  constitute  "services"  within  the  mean- 
ing of  a  lien  law.  Richmond  &  I.  Const.  Co. 
V.  Richmond,  N.  I.  &  B.  R.  Co.  31  U.^S.  App. 
704,  15  C.  C.  A.  289,  68  Fed.  105,  34:  625 

52.  Procuring  rights  of  way  for  a  railroad 
is  not  the  furnishing  of  materials  within  the 
meaning  of  a  lien  law.  Id. 
Materials  not  used. 

See  also  supra,  33. 

53.  The  mere  fact  of  furnishing  articles 
or  supplies  suitable  or  capable  of  being  used 
in  carrying  on  a  designated  business,  with- 
out any  understanding  or  agreement  that 
they  shall  be  so  applied,  will  not  of  itself, 
without  actual  application  in  the  business, 
give  the  furnisher  a  lien,  under  Ky.  act  1876, 
upon  the  property  and  effects  embarked  in 
such  business.  Tod  v.  Kentucky  L.  R.  Co. 
6  U.  S.  App.  186.  3  C.  C.  A.  60,  52  Fed.  241, 

18:  305 

54.  Materials  not  actually  used  or  de- 
livered to  a  contractor  are  not  "furnished" 
for  the  purpose  of  creating  a  subcontractor's 
lien,  although  they  were  worthless  for  any 
other  purpose,  and  were  prepared  for  the 
contractor  under  a  contract  which  he  broke 
bv  refusing  to  accept  them.  Richmond  &  L 
Const.  Co.  V.  Richmond,  X.  I.  &  B.  R.  Co. 
31  U.  S.  App.  704,  15  C.  C.  A.  289,  68  Fed. 
105,  34:  625 

V.  To  What   Property  Attaches. 

Building    in    which    Mortgaged    Brick    are 

I'Sed.  see  Chattel  Mortgage,  12. 
See  also  supra,  11.  43.  50. 
For  Editorial  Xotes,  see  infra,  IX.  §§  1,  4. 

.)5.  A  mechanics'  lien  cannot  be  had  for 
half  the  expense  of  a  party  wall  which  the 
person  who  built  it  is  entitled  to  recover 
from  his  neighlwr  under  Towa  Code,  §§  2020. 
2027,  or  under  the  contract  of  tiie  parties, 
when   the   latter  uses  and  appropriates  the 
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wall.     Swift  V.  Calnan,  102  Iowa,  206,  71  N. 
W.  233,  37:462 

56.  A  mechanic's  Hen  attaches  to  a  lease- 
hold interest,  and  to  buildings  erected  by  one 
tenant  and  sold  to  another  who  has  acquired 
a  lease  of  the  same  interest,  and  this  not- 
withstanding the  removal  of  the  buildings 
at  the  end  of  the  term  is  expressly  required 
by  the  lease.  Zabriskie  v.  Greater  America 
Exposition  Co.  67  Neb.  581,  93  N.  W.  958, 

62 :  36!) 
Extent  of  lot. 

57.  The  whole  farm  is  "the  land  on  which" 
tlie  buildings  stand,  so  as  to  be  subject  to  a 
mechanics'  lien  for  farm  buildings — such  as 
a  creamery,  silo,  silo  barn,  and  cow  stable — ■ 
erected  on  a  contiguous  tract  of  350  acres, 
made  up  of  several  farms  owned  originally 
by  different  owners,  where  it  was  the  in- 
tention to  use  the  whole  of  the  land  with 
such  buildings.  Lindsay  v.  Gunning,  59 
Conn.  296,  22  Atl.  310,  11:553 

58.  A  mechanics'  lien,  which  by  statute 
extends  to  the  lot  on  which  the  building  is 
situated,  is  not  confined  to  that  portion 
only  of  a  large  lot  which  is  immediately 
connected  with  the  building,  although  other 
separate  buildings  have  been  erected  on  the 
lot  and  leased  to  different  tenants,  where 
the  lot  has  not  been  subdivided  by  the  own- 
er, and  an  intention  is  apparent  to  keep  it 
as  one  large  lot.  Quimby  v.  Durgin,  148 
Mass.  104,19  N.  E.  14.  1:  514 
Separate  lots. 

,59.  A  single  building  constructed  on  two 
lots  owned  by  different  persons,  by  the 
owner  of  one  lot,  with  the  knowledge  and 
consent  of  the  owner  of  the  other,  so  con- 
nects the  lots  that  a  lien  on  the  building 
will  cover  both  lots.  Menzel  v.  Tubbs,  51 
Minn.  364,  53  N.  W.  6.53.  17:  815 

60.  Two  owners  in  severalty  of  con- 
tiguous city  or  platted  lots  may  by  their 
acts  connect  them  so  as  to  constitute  one 
lot  within  the  meaning  of  a  mechanics'  lien 
law.  Id. 
Separate  buildings. 

i^or  Editorial  Xotes,  see  infra,  IX.  §  1. 

61.  A  singlp  lien  cannot  be  had  on  three 
separate  dwelling  houses  which  are  in  fact 
separately  mortgai^^cd  when  partly  complet- 
ed, each  with  the  land  necessary  for  its  use, 
where  the  statute  provides  for  a  lien  on  a 
building  and  its  appurtenances  and  the  land 
on  which  it  stands,  although  the  land  is 
held  under  a  single  title  and  the  materials 
for  which  the  lien  is  claimed  were  furnished 
under  a  single  contract  and  no  separate  ac- 
rount  kept  of  what  entered  into  the  con- 
struction of  each  house,  and  it  is  therefore 
impossible  to  charge  the  houses  with  sepa- 
rate liens.  Wilcox  v.  Woodruff,  61  Conn. 
.^78.  24  Atl.  .1-21.  17:  314 

62.  To  entitle  a  materialman  to  a  single 
lien  on  forty-seven  houses  for  brick  fur 
nished  generally  for  them  all  under  oiie 
entire  rdntract.  it  is  not  nofps-ary  for  liini 
to  prove  hiiw  many  bricks  went  into  any 
particular  hmise.  nr  (-\r'ii  that  the  bricks 
were    actually    used    in    the   construction    of 


any  of  the  buildings,  provided  it  is  shown 
that  they  were  delivered  under  the  contract. 
Maryland  Brick  Co.  v.  Spilman,  76  Md.  337, 
25  Atl.  297,  17:599 

Public  property. 
For  Editorial  Notes,  see  infra,  IX.  §  3. 

63.  A  mechanics'  lien  on  a  public  corpo- 
ration is  not  authorized  by  Pa.  act  April  7, 
1870,  providing  for  the  sale  of  the  property 
and  franchises  of  a  corporation  on  execution. 
Guest  V.  Lower  Merion  W^ater  Co.  142  Pa. 
610,  21  Atl.  1001,  12:  324 

64.  A  water  company  is  a  public  corpora- 
tion exempt  from  mechanics'  lien.s,  where  it 
is  bound  to  furnish  water  at  reasonable 
rates  and  after  twenty  years  to  transfer  it? 
works  to  a  municipality  at  10  per  cent  above 
cost  less  dividends  received,  if  required  to 
do  so,  and  which  is  protected  from  compe- 
tition until  it  is  able  to  declare  an  8  per 
cent  dividend.  Id. 

65.  A  mechanics'  lien  is  not  enforceable 
against  a  house  and  lot  held  by  a  town  for 
the  use  of  a  public  school,  unless  the  stat- 
ute expressly  allows  it,  Hovey  v.  East 
Providence,  17  R.  L  80,  20  Atl.  205,     9:  156 

66.  A  mechanics'  lien  will  not  attach  to 
buildings  of  a  state  university  erected  in 
place  of  one  that  has  been  destroyed  by  fire, 
although  authority  has  been  given  by  stat- 
ute to  the  rector  and  visitors  of  the  univer- 
sity to  raise  money  by  deed  of  trust  on  the 
property,  to  provide  for  erecting  such  build- 
ings, where  the  university  is  in  the  strictest 
sense  a  public  institution  owned,  governed, 
and  controlled  by  the  state,  and  its  property 
is  dedicated  to  public  uses.  Phillips  v.  Uni- 
versity of  Virginia,  97  Va.  472,  34  S.  E. 
66,  47:  284 

67.  A  bridge  built  on  a  county  road  under 
a  contract  with  the  county  is  not  subject  to 
mechanics'  liens,  although  they  are  filed  be- 
fore the  bridge  is  accepted.  First  Nat. 
Bank  v.  Malheur  County,  30  Or.  420,  45 
Pac.  781,  35:  141 
Franchise. 

See  also  supra,  63,  64. 

68.  The  franchise  of  a  waterworks  com- 
pany which  is  entitled  to  charge  water  rates 
should  be  sold  with  its  plant,  on  foreclosure 
of  a  mechanics'  lien  upon  the  latter,  under 
N.  C.  Code,  §  671,  providing  for  the  sale  on 
execution  of  the  franchise  of  any  corpora- 
tion authorized  to  receive  "fare  or  tolls,"  al- 
though tlie  lien  was  created  by  an  individual 
from  whom  the  company  purchased  the 
property.  McNeal  Pipe  &  F.  Co.  v.  How 
land.  111  N.  C.  615,  10  ,S.  E.  857,  20:  743 
On  railway. 

See  also  infra,  115. 

For  Editorial  Notes,  see  infra,  IX.  §  1. 

60.  A  statute  givint,'  a  lien  for  lumber, 
materials,  or  teams  furnished  in  the  con- 
struction of  railroads  or  other  works  of  pub- 
lic or  quasi  public  character,  is  a  legislative 
declaration  that  prior  lien  statutes  did  not 
cover  such  cases.  Tod  v.  Kentucky  U.  R. 
Co.  6  U.  S.  App.  180,  3  C.  C.  A.  60,  52  Fed. 
241.  18:305 
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.  70.  The  general  phrase  in  the  Oregon  act 
of  1885,  "any  other  structure,"  following,  as 
it  does,  a  specific  enumeration  of  works  de- 
clared to  be  subject  to  a  lien  for  labor  and 
materials  furnished  for  their  construction, — 
such  as  a  '"building,"  "ditch,"  "flume."  and 
"tunnel," — must  be  held  to  include  a  rail- 
way. Giant  Powder  Co.  v.  Oregon  P.  R.  Co. 
42  Fed.  470,  8:  700 

71.  A  lien  for  labor  and  materials  fur- 
nished for  part  of  a  railroad  attaches  to  the 
whole  road  as  an  entirety,  when  the  statu- 
tory requirements  are  fulfilled  so  as  to 
make  the  lien  Valid  on  any  part  of  the  road. 
Farmers  Loan  &  T.  Co.  v.  Canada  &  St.  L. 
R.  Co.  127  Ind.  250,  26  N.  E.  784,  11 :  740 
On  street  railway. 

72.  There  can  be  no  lien  for  labor  on  a 
street  railway,  under  a  statute  authorizing 
liens  on  "a  railroad"  or  "any  other  struc- 
ture," w^here  the  owner  has  no  estate  in  the 
land  occupied,  but  the  fee  of  the  street  is  in 
the  city  for  a  public  street.  Front  Street 
Cable  R.  Co.  v.  Johnson,  2  Wash.  112,  25  Pac. 
1084,  11:693 
On  pipes  or  poles  in  street. 

73.  A  mechanics'  lien  on  the  factory  of  a 
refrigerating  company  supplying  vapor  for 
"cold  storage"  to  consumers  at  a  distance, 
through  pipes  in  the  ground,  extends  to  the 
whole  plant  as  an  entirety,  including  the 
pipes  laid  in  the  streets,  for  work  done  on 
any  part  of  the  plant.  Steger  v.  Arctic  Re- 
frigerating Co.  89  Tenn.  453,  14  S.  W.  1087, 

11:  580 

74.  Poles  planted  in  streets,  on  which  are 
placed  electric-light  wires  and  lamps  con- 
nected with  the  machinery  and  premises  of 
an  electric  light  company,  are  such  an  ap- 
purtenance to  those  premises  that  a  lien 
may  be  had  on  the  premises  for  furnishing 
the  poles.  Badger  Lumber  Co.  v.  Marion 
Water  Supply,  E.  L.  &  P.  Co.  48  Kan.  182, 
29  Pac.  476.  15:  6.52 
Coal  mine. 

75.  A  coal  mine  is  an  "improvement," 
within  the  meaning  of  Ala.  Code  1886.  § 
3018,  giving  a  lien  on  buildings  or  improve- 
ments, for  materials,  fixtures,  or  machinery. 
Central  Trust  Co.  v.  Sheffield  &  B.  C.  I.  &  R. 
Co.  42  Fed.  106.  9:  67 


VI.  Of  Subcontractors  and  Materialmen. 

Priority  of.  see  supra.  20.  22.  24.  20.  32. 

Owner's  Right  to  Complain  of  Amount  De- 
ducted from  Amount  Due  Principal 
Contractor,  see  .\]iiipal  and  Error.  470. 

Requiring  Bond  from  Owner,  see  Constitu- 
tional La\\-.  817. 

Infrinireiiient  of  Owiior's  Constitutional 
Riirlits  as  to.  see  ('onstitutional  Law, 
SI  6. 

Construction  of  Contrart  for  (iivini:  Sub- 
coiitTactors  Lion,  spo  ("'(infracts,  155.5. 

liitiTt'-t  itii  Ovfi'duo  Lion  ('lainis.  «oe  In- 
toro~t.   .•■ii). 

Applieatii'ii  nf  Pavnicnt^  on.  see  Pavmcnt. 
51-.i::. 

L.R.A.  Dig.— 134. 


Sufficiency  of  Complaint,  see  Pleading,  308, 

310. 
See  also  supra,  18,  28. 
For  Editorial  Notes,  see  infra.  IX.  §  1. 

76.  A  subcontractor  has  a  direct  lien,  un: 
der  the  Montana  laws.  Merrigan  v.  Eng- 
li.sh,  9  Mont.  113,  22  Pac.  454,  5:  837 

77.  A  law  giving  a  subcontractor  a  direct 
lien  is  not  rendered  unconstitutional  by  the 
fact  that,  under  the  existing  laws,  contract- 
ors are  not  expressly  made  the  agents  of 
the  owners,  as  an  implied  agency  is  created 
by  contracting  with  reference  to  the  law 
giving  the  lien.  Id. 

78.  Under  the  laws  of  Montana,  the  right-s 
of  a  subcontractor  are  not  limited  by  the 
rights  of  the  contractor.  Id 
Right  to  lien. 

See  also  supra,  33,  34,  37,  38. 

79.  Materials  furnished  to  subcontractors 
will,  under  the  Indiana  statute,  support  a 
mechanic's  lien  equally  with  those  furnished 
to  contractors.  Smith  v.  Neubauer,  144 
Ind.  95,  42  N.  E.  40,  1094,  33:  685 

80.  A  subcontractor  is  not  a  laborer  with- 
in the  meaning  of  Me.  Rev.  Stat.  chap.  51,  § 
141,  so  as  to  give  him  a  right  to  a  lien,  even 
for  his  own  personal  labor  in  working  with 
those  employed  by  him  in  the  performance 
of  his  contract  for  grubbing  for  the  building 
of  a  road.  Rogers  v.  Dexter  &  P.  R.  Co.  85 
Me.  372,  27  Atl.  257,  21 :  528 

81.  A  lien  in  favor  of  "the  contractor,  sub- 
contractor, materialman,"  etc.,  under  the  act 
of  Congress  of  1884,  chap.  143,  relating  to 
the  District  of  Columbia,  does  not  extend 
to  a  subcontractor  under  a  subcontractor. 
Monroe  v.  Hannan  (App.  D.  C.)  7  Mackey, 
197,  3:  549 

82.  A  materialman  who  furnishes  ma- 
terials to  another  materialman  is  not  en- 
titled to  any  lien  therefor,  under  Ky.  Stat. 
§  2463,  giving  a  lien  for  labor  performed 
or  materials  furnished  imder  contract  with 
the  "owner,  contractor,  subcontractor,  archi- 
tect, or  authorized  agent."  Hightower  v. 
Bailey,  108  Ky.  198,  56  S.  W.  147,         49:  255 

83.  One  who  has  failed  or  neglected  to 
comply  with  the  requirements  of  Ky.  act 
1888,  providing  for  a  lien  in  favor  of  per- 
sons furnishing  labor  or  materials  in  rail- 
road construction,  cannot  claim  a  lien  under 
the  act  of  1876  giving  a  more  extended  lien 
in  favor  of  laboring  men  and  supply  men 
in  numerous  kinds  of  business.  Tod  v.  Ken- 
tucky U.  R.  Co.  6  U.  S.  App.  186.  3  C.  C.  A. 
60.  52  Fed.  241,  18:  305 
Extent  of  lien. 

84.  A  lien  for  material^  furnished  to  the 
principal  contractor  who  abandons  the  con- 
tract filed  Ijefore  the  owner  assumes  to  com- 
plete the  work  in  aornrdance  with  a  provi- 
sion of  the  contract,  attaches  after  the  com- 
pletiun  to  tlie  extent  of  the  difference  be- 
twoon  the  o"«t  of  completion  and  the 
atnoniit  tui])ai(l  wlion  the  lien  was  filed. 
(.'ampboll  V.  Coon.  140  X.  V.  5."i0.  44  X.  L. 
300.  38:  410 

85.  The    agreed    contract    price    of   a   rail- 
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road  construotion  payable  in  bonds  should 
be  diminished,  for  the  purpose  of  limiting 
tlip  amount  of  subcontractors'  liens,  by  the 
amount  of  unpaid  interest  which  the  con- 
tractor had  agreed  to  pay  on  the  railroad 
bonds  in  order  to  maintain  the  credit  of  the 
railroad  company  until  after  completion  of 
tile  road.  Richmond  &  I.  Const.  Co.  v.  Rich- 
mond, X.  I.  &  B.  R.  Co.  31  U.  S.  App.  704, 
15  C.  C.  A.  289,  68  Fed.  105,  34:  625 

86.  The  money  value  of  a  contract  for 
railroad  construction,  calling  for  payment 
in  bonds  and  stock  is,  for  the  purpose  of  fix- 
ing the  limit  of  subcontractors'  liens,  the 
market  value  of  the  bonds  and  shares  when 
actually  delivered  in  pursuance  of  the  con- 
tract. Central  Trust  Co.  v.  Richmond.  N. 
1.  &  B.  R.  Co.  15  C.  C.  A.  273,  31  U.  S.  App. 
675,  68  Fed.  90,  41:  458 

87.  The  price  for  which  railroad  bonds 
were  sold  by  a  contractor  when  indorsed 
by  another  railroad  company  in  consider- 
ation of  the  stock  of  the  company  which 
issued  them  is,  for  the  purpose  of  determin- 
ing the  extent  of  subcontractors'  liens,  to  be 
deemed  their  value  to  the  contractor,  where 
he  took  the  stock  and  bonds  in  payment, 
although  the  indorsement  was  afterwards 
adjudged  to  be  invalid  and  the  stock  had  no 
market  value.  Id. 

88.  The  distribution  among  subcontractors 
of  the  original  contract  price,  which  is  the 
limit  of  aggregate  liens,  should  be  made 
upon  the  basis  of  the  entire  lienahle  claim 
of  each  subcontractor,  and  payments  by  the 
owner  to  each  of  them  must  be  applied 
thereon  up  to  the  amount  of  his  share  when 
made  in  the  progress  of  the  work,  although 
no  lien  therefor  hnd  been  perfected.  Id. 
Agreement  between  owner  and  contractor. 
See  also  infra,  97  -!H1. 

89.  Lalwrers  and  materialmen  are  not 
subcontractors  and  as  sucli  bound  by  an 
as-reeinent  between  the  contractor  and  the 
owner  of  the  propertv  as  to  payments. 
Farmers  Loan  &  T.  Co.*  v.  Canada  &  St.  L. 
]\.  Co.  127  Ind.  2.50.  20  X.  E.  784,         11:  740- 

90.  A  subcontractor  who  agrees  with  the 
juincipal  contractor,  knowing  him  to  be 
such,  to  execirte  a  part  of  the  work  upon  a 
building  which  the  latter  has  undertaken  to 
construct,  is  bound  to  take  notice  of  the 
t(>nns  of  the  original  contract,  and  his  right 
to  a  lien  on  t1ie  building  is  controlled  there- 
by. Flencc.  if  such  contract  provides  that 
the  building  shall  l)c  dclivcrod  free  of  all 
liens,  lie  cannot  acipiiro  a  lien  thereon. 
Schrocdcr  v,  Callaiid.  l.'U  Pa.  277,  19  Atl. 
t;;i2.  7:711 
Waiver  by  contractor. 

HI.  Tlic  fad  tiiat  the  contractor  has 
waived  <.r  c.-toppcd  liini-clf  from  asserting 
lii<  liiii  will  n-il  (liM)i-ivi'  a  suhcoiuracto!-  of 
llii'  ri^Iii  io  a--('f1  a  lii'ii  for  labor  or  nia^ 
icrial-  funii-hcd  hy  liiin-clf.  wliore  the  stat- 
in c  |iio\iil.'~  for  a  lirii  in  fa\or  of  each 
-ciiara!  i'l\  .  (.ii'i'ii  w  W'i  1  lia  ni-.  '.^'1  Tcnii. 
■J-Ji).  -21    <'  W  ,  .V-^i'.  I'-':   »7S 

92.  The   \vaiv(>r  of  a   lien  !>v   a  eontrai-tor 


will  not  affect  subcontractors'  liens  under 
Ky.  act  1888,  M'hich  gives  liens  to  "all  per- 
sons who  perform  labor  or  furnish  labor  or 
materials  .  .  .  by  contract  ...  or  by 
subcontract  thereunder."  independent  of 
that  of  the  main  contractor.  Central  Trust 
Co.  V.  Richmond,  X.  I.  &  B.  R.  Co.  15  C.  C. 
A.  273,  31   LI.  S.  App.  675,  68  Fed.  90, 

41:  458 
Effect  of  paying  principal  contractor. 
For  Editorial  Xotes,  see  infra,  IX.  §§  1,  4. 

93.  Payment  in  good  faith  of  a  subcon- 
tractor in  full  and  not  in  advance  of  the 
terras  of  the  contract  by  a  contractor  who 
has  not  been  fully  paid  extinguishes  the 
right  of  one  furnishing  material  or  doing 
work  for  the  subcontractor  to  a  lien  under 
N.  Y.  Laws  1885,  chap.  342,  as  amended  by 
N.  Y.  Laws  1887,  chap.  420,  providing  that 
in  no  case,  in  the  absence  of  collusion,  shall 
the  owner  be  liable  by  reason  of  liens  filed 
to  pay  a  greater  sum  than  the  contract 
price,  since  such  provision  will  be  applied  to 
protect  the  contractor.  French  v.  Bauer. 
134  N.  Y.  548,  32  N.  E.  77,  20:  561) 

94.  It  is  within  the  power  of  the  legisla- 
ture to  provide  that  the  owner  of  a  building 
sliall  be  liable  to  materialmen  and  laborers 
for  the  full  value  of  their  material  and 
labor,  if  he  fails  to  execute  his  contract  in  a 
certain  form  and  file  it  in  the  recorder's  of- 
fice, although  he  has  paid  the  contractor 
the  contract  price.  Kellogg  v.  Howes.  81 
Cal.  170,  22  Pac.  509,  6:  588 

95.  Failure  to  file  in  the  recorder's  office 
a  contract  for  the  construction  of  a  building 
at  a  contract  price  of  more  than  $1,000.  as 
required  by  Cal.  Code  Civ.  Proc.  §  1183, 
makes  the  owner  liable  to  subcontractors 
and  materialmen  for  the  value  of  their  ma- 
terial and  labor,  without  regard  to  the  pro- 
visions of  the  contract  or  the  amount  re- 
maining unpaid  thereon,  although  they  had 
actual  notice  of  such  contract.  Id. 

96.  There  is  no  constitutional  objection  to 
the  enforcement  of  a  lien  by  a  subcontractor 
who  takes  the  formal  steps  required  by  stat- 
ute, in  a  case  where  the  owner,  before 
knowledge  or  notice  of  his  demand,  has  paid 
to  the  original  contractor  the  full  amount 
of  the  contract  price,  and  this  has  all  been 
applied  by  the  contractor  to  discharge  other 
valid  claims.  Henry  &  C.  Co.  v.  Evans,  97 
Mo.  47,  10  S.  W.  868,  3:  332 

97.  The  lien  of  a  subcontractor,  under  Mo. 
Rev.  Stat.  1879,  §  3172,  giving  him  a  lien 
upon  a  building  or  improvements  to  secure 
payment  for  labor  or  materials,  is  not  limit- 
ed to  the  amount  fixed  by  the  contract  of 
the  owner  with  the  original  contractor,  and 
is  not  defeated,  if  filed  within  the  time  pre- 
scribed by  statute,  by  the  fact  that  the 
owner  had  paid  the  original  contractor  the 
\u.\  amount  of  the  contract  price,  and  the 
contractor  liad  paid  out  the  whole  sum  to 
discharge  other  valid  claims,  reserving  noth- 
ing to  himself.  Id. 

1)8.  A  statute  which  provides  that  the  lien 
of  a  laborer  or  furnisher  of  materials  of  a 
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building  erected  by  a  contractor  shall  not  be 
defeated  by  any  agreement  between  the 
owner  and  the  contractor  or  subcontractor, 
or  by  any  payment  made  to  either  of  them, 
or  by  failure  to  perform  the  contract,  in 
case  the  laborer  or  furnisher  complies  with 
the  provisions  of  the  act,  is  an  unconstitu- 
tional attempt  to  subject  property  to  sale 
for  obligations  to  which  the  owner  never  be- 
came bound,  and  strikes  at  the  foundation 
of  all  property  in  land.  John  Spry  Lum- 
ber Co.  V.  Saiilt  Sav.  Bank  Loan  &  T.  Co. 
77  Mich.  199,  43  X.  W.  778,  6:  204 

99.  A  provision  for  payment  to  a  contract- 
or in  instalments  is  not  binding  on  sub- 
contractors so  as  to  affect  their  rights  to  a 
lien  under  a  statute  giving  them  liens  in- 
dependent of  that  of  the  main  contractor. 
Central  Trust  Co.  v.  Richmond,  N.  I.  &  B. 
R.  Co.  15  C.  C.  A.  273,  31  U.  S.  App.  673,  68 
Fed.  90,  41 :  458 


VII.  How  Waived  or  Defeated. 

Lien  of  Subcontractor  or  Materialman,  see 

supra.  91-99. 
By  Mistaken  Statement  as  to  Payment,  see 

Estoppel,  220. 

100.  A  mechanics'  lien  is  not  satisfied  by 
the  lienor's  purchases  to  an  equal  amount, 
in  accordance  with  an  oral  agreement  be- 
tween the  parties,  at  a  store  kept  by  a  firm 
of  which  the  debtor's  manager  was  a  mem- 
ber, where  the  firm  was  not  a  party  to  the 
agreement,  and  not  bound  to  set  off  its  ac- 
count asrainst  the  lienor's  claim.  Kirch- 
man  v.  Standard  Coal  Co.  112  Iowa,  668,  84 
N.  W.  939,  52:  318 

101.  Holders  of  liens  cannot  be  devested 
of  them  and  their  liens  transferred  to  the 
proceeds  of  a  sale  on  foreclosure  of  another 
lien,  to  which  they  are  not  made  parties. 
Oriental  Hotel  Co. 'v.  Griffiths,  88  Tex.  574, 
33  S.  W.  652,  30:  765 
By  sale  of  property. 

102.  A  mechanics'  lien  on  waterworks 
constructed  by  an  individual  cannot  be  de- 
feated by  the  purchase  of  the  waterworks 
without  notice  of  the  lien,  but  before  the 
time  for  filing  it  has  expired  by  a  water 
company  which  is  a  quasi  public  corpora- 
tion. McNeal  Pipe  &  F.  Co.  v.  Rowland,  111 
N.  C.  615,  16  S.  E.  857,  20:  743 
By  destruction  of  building. 

103.  A  mechanics'  lien  will  not  be  defeat- 
ed by  the  fact  that  the  building  was  burned 
prior  to  the  filing  of  the  notice  of  lien, 
Smith  v.  Neubauer.  144  Ind.  95,  42  X.  E. 
40,  1094.  33:  685 
Retention  of  title. 

104.  The  retention  by  complainant  of  the 
title  to  the  machinery  until  the  same  shall 
be  fully  paid  for,  and  the  reservation  of  the 
right,  on  default  in  payment,  to  take  posses- 
sion of  and  remove  it  without  legal  process, 
are  not  a  waiver  of  or  inconsistent  with  the 
statutory  lien  given  upon  the  land  on  which 
the  machinery  is  placed.  Case  Mfg.  Co.  v. 
Smith,  40  Fed.  339.  5:  231 

105.  The    Tennessee   statutory    lien    upon 


land  for  machinery  erected  or  improvements 
made  thereon  may  be  enforced  in  equity 
against  defendant's  interest  in  the  premises, 
notwithstanding  the  complainant  retains  the 
title  of  the  machinery  until  paid  for.  Id. 
Taking  security. 

106.  A  lien  on  several  buildings  for  ma- 
terials is  not  waived  by  taking  a  mortgage 
on  part  of  the  buildings  as  collateral  se- 
curity for  payment  of  part  of  the  purchase 
price,  and  also  receiving  a  third  person's 
guaranty  for  another  part.  Maryland  Brick 
Co.  V.  Spilman,  76  Md.  337,  25  Atl.  297, 

17:599 


VIII.  Enforcement;  Procedure. 

Due  Process  in,  see  Constitutional  Law,  877- 
880. 

Making  Purchaser  Liable  for  Amount  of  Ex- 
isting Liens,  see  Constitutional  Law, 
818. 

Impairing  Obligation  of  Contract  by  Re- 
quiring Notice  of  Intention  to  File  Lien, 
see  Constitutional   Law,   1205. 

Requiring  Bond  from  Owner,  see  Constitu- 
tional Law,  817. 

Conflict  of  Jurisdiction,  see  Courts,  440. 

Remedy  for  Enforcing,  see  Election  of 
Remedies,  49. 

Conclusiveness  of  Judgment,  see  Judg- 
ment, 176. 

Description  of  Property  in  Foreclosure  De- 
cree, see  Judgment,  46. 

Enforcement  by  Sale  of  Property,  see  Ju- 
dicial Sale,  4,  5. 

Intervention  by  Purchaser  at  Judicial  Sale, 
see  Parties,  212. 

Lis  Pendens  on  Foreclosure,  see  Lis  Pendens, 
11. 

Bill  of  Particulars  of  Lien,  see  Pleading,  78. 

Sufficiency  of  Complaint,  see  Pleading,  308- 
310. 

Sufficiency  of  Answer,  see  Pleading,  463- 
465. 

For  Editorial  Notes,  see  infra,  IX.  §  1. 

107.  In  a  suit  for  the  compensation  by 
persons  who  have  performed  labor  on  a 
building,  to  which  a  mortgagee  who  has 
failed  to  comply  with  his  contract  to  ad- 
vance money  to  erect  the  building,  and  the 
obligors  in  a  bond  to  release  the  building 
from  mechanics'  liens,  are  made  parties,  the 
decree  should  not  go  against  the  latter  if  it 
merely  impresses  the  funds  in  the  hands  of 
the  mortgagee  with  a  trust  in  favor  of  the 
laborers,  and  does  not  purport  to  foreclose 
the  liens.  Anglo-American  Sav.  &  L.  Asso. 
V.  Campbell,  13  App.  D.  C.  581,  43:  622 

108.  A  sale  of  property  on  execution  un- 
der a  judgment  in  a  proceedinsf  by  publica- 
tion to  enforce  a  mechanics'  lien  when  the 
owner  cannot  be  found  in  the  state  will 
not  pass  title  to  any  property  not  covered 
by  the  lien.  Bernhardt  v.  Brown.  118  N.  C. 
700.  24  S.  E.  527,  715,  119  X.  C.  .506,  26  S.  E. 
1(52,  36:402 

109.  Liens  set  up  b3'  any  of  the  defend- 
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ants*  may   be    determined    in    an    action   to 

foreclose    a    mechanics'    lien    under    Minn. 

Laws  1889,  chap.  200.     Menzel  v.  Tuhbs,  .51 

Minn.  364,  53  N.  W.  653,  17:  815 

Parties. 

See  also  supra,  101 ;  Parties,  144. 

110.  One  who  has  a  vendor's  lien  for  pur- 
chase money,  or  a  mortgage  lien  on  the 
land,  is  not  a  necessary  party  to  enforce  a 
mechanics'  lien  given  by  the  Tennessee  stat- 
ute, where  no  priority  of  right  is  claimed 
over  the  lien  of  the  vendor  or  mortgagee. 
Where  such  vendor  or  mortgagee  is  not 
made  a  party,  the  rights  enforced  under  the 
mechanics'  lien  will  be  in  subordination  to 
his  lien,  and  complainant  can  only  subject 
to  the  mechanics'  lien  the  interest  which  the 
defendant  has,  without  prejudice  to  the 
rights  of  the  holders  of  the  vendor's  or 
mortgagee's  lien.  Case  Mfg.  Co.  v.  Smith, 
40  Fed.  339,  5:  231 
Necessity  of  filing  statement. 

111.  The  filing  of  a  verified  statement  for 
record,  imder  Minn,  lien  law  1878,  chap.  90, 
operates  as  the  creation  of  the  lien,  and, 
until  this  is  done,  an  action  to  enforce  it 
cannot  be  maintained.  Meyer  v.  Berlandi, 
39  Minn.  438,  40  N.  W.  513,  1:  777 
Sufficiency  of  notice  or  statement  of  lien. 
Affidavit    of,    before    Foreign    Notary,    see 

Oath,  4. 
For  Editorial  Notes,  see  infra,  IX.  §  4. 

112.  A  notice  of  lien  upon  a  building  on  a 
lot  in  Haney's  addition  to  a  certain  city, 
which  is  a  mistake  for  Henley's  addition, 
there  being  no  Haney's  addition,  is  sufficient 
under  the  Indiana  statutes  as  against  an 
owner  who  himself  suggested  the  filing  of 
the  notice.  Smith  v.  Neubauer,  144  Ind. 
95,  42  N.  E.  40,  1094,  33:  685 

113.  Under  Pa.  act  .Tune  16.  1836,  a  claim 
for  a  mechanics'  lien  on  an  oil  refinery  suf- 
ficiently describes  the  property,  which  states 
the  name  of  the  refinery,  and  describes  the 
lot  on  which  it  is  situated  by  metes  and 
bounds,  with  the  number  of  acres,  and  re- 
fers to  a  map  attached  which  shows  the 
exact  location  of  the  refinery,  its  tanks, 
buildings,  stills,  etc.,  with  the  various  pipe 
connections  as  used  in  the  refinerv.  Linden 
Steel  Co.  v.  Imperial  Ref.  Co.  138  Pa.  10, 
20  Atl.   867,  9:  863 

114.  To  support  a  mechanics'  lien,  under 
Pa.  act  June  16,  1836,  against  an  oil  re- 
finery, it  is  not  necessary  that  every  part 
and  appliance  of  the  refinery  should  appear 
in  the  claim,  but  there  should  be  such  reas- 
onable certainty  of  the  description  as  will 
clearly  identify  the  subicct  of  the  lien.     Id. 

115.  A  peri=on  entitled  \n  a  lien  on  a  rail- 
way for  materials  fiirnishod  for  its  con- 
struction may  in  liis  notice  nf  lien  confine 
his  claim  to  that  portion  or  section  of  the 
road  in  the  construction  of  wbicli  his  ma- 
terial \va>  used.  (Jiant  rowder  f'o.  v.  Ore- 
tron  V.  K.  Co.  44  Fed.  470.  S:  700 
Amendment  of  lien  claim  or  statement. 

116.  An  aniondincnt  of  a  claim  for  n  me- 
chanics" lipTi.  allowing-  loaxc  to  lilp  ati  index 
exjilanatorv  of  tlio  niaj)  attaclicl  to  ilic 
sialcnicnt  of  the  claim,  is  [)roporly  allowcv" 


Linden   Steel   Co.  v.  Imperial   Ref.   Co.   138 
Pa.   10,  20  Atl.  867,  9:  863 

117.  The  provision  of  the  Kansas  me- 
chanic's lien  law,  that,  "in  case  of  action 
brought,  any  lien  statement  may  be 
amended  by  leave  of  court  in  furtherance  of 
justice,  as  pleadings  may  be  in  any  matter, 
except  as  to  the  amount  claimed," — permits 
an  amendment  correcting  the  description  of 
the  property  and  the  name  of  the  owner, 
and  does  not  thereby  authorize  the  taking 
of  property  without  due  process  of  law. 
Atkinson  v.  Woodmansee,  68  Kan.  71,  74 
Pac.  640,  64:  325 
Time  of  filing  lien  or  giving  notice. 

For  Editorial  Notes,  see  infra,  IX.  §  1. 

118.  A  friendly  loan  of  tools  and  a  trifling 
service  rendered  as  a  courtesy,  without  ex- 
pectation of  payment  therefor,  cannot  be  re- 
garded as  labor,  for  the  purpose  of  extend- 
ing the  time  for  filing  a  mechanics'  lien 
based  on  previous  services.  Cole  v.  Clark, 
85  Me.  336,  27  Atl.  186,  21:714 

119.  Filing  an  account  for  a  mechanics' 
lien  in  two  bills  of  particulars  for  conven- 
ience merely,  when  it  is  in  fact  a  single  ac- 
count, will  not  prevent  the  date  of  the  last 
item  being  that  from  which  to  reckon  the 
time  for  filing  the  notice  of  lien.  Smith  v. 
Neubauer,  144  Ind.  95,  42  N.  E.  40,  1094, 

33:  685 

120.  The  time  when  the  last  labor  was 
performed  by  the  claimant,  and  not  by 
other  lienors,  is  that  from  which  to  com- 
pute the  time  for  filing  his  claim  under  the 
Kentucky  lien  act  of  1888,  §  4,  requiring  a 
statement  "within  sixty  days  after  the  last 
day  of  the  last  month  in  which  any  labor 
was  performed."  Central  Trust  Co.  v.  Rich- 
mond, N.  T.  &  B.  R.  Co.  15  C.  C.  A.  273,  31 
U.  S.  App.  675,  68  Fed.  90,  41 :  458 

121.  In  case  of  an  entire  contract  to  fur- 
nish materials  for  construction  of  a  rail- 
road, under  which  shipments  are  made  as 
material  is  ordered,  a  lien  for  the  entire 
amount  will  be  effected  by  giving  notice 
within  the  time  required  by  statute  after 
the  date  of  the  last  shipment.  Hercules 
Powder  Co.  v.  Knoxville,  L.  &  J.  R.  Co.  113 
Tenn.  382,  83  S.  W.  354,  67:  487 

122.  The  consideration  of  the  date  of  the 
last  shipment  in  determining  whether  or 
not  notice  has  been  given  in  time  to  per- 
fect a  lien  for  material  furnished  for  the 
construction  of  a  railroad  is  not  prevented 
by  the  fact  that  the  shipment  is  stopped  in 
transitu  because  of  the  insolvency  of  the 
contractor  who  had  ordered  it.  Id. 
Place  of  filing. 

123.  Failure  to  file  a  statement  of  lien  in 
"each  county  in  which  the  labor  was  per- 
formed." as  required  by  statute,  will  not 
prevent  enforcing  a  lien  for  the  proportion- 
ate part  of  the  labox  which  was  done  in 
one  county  in  which  it  was  filed.  Richmond 
&  I.  Const.  Co.  V.  Richmond,  N.  I.  &  B.  R. 
Co.  15  C.  C.  A.  289,  68  Fed.  105,  31  U.  S. 
App.  704.  34:  625 
Discharge  of  lien. 

Sec  al^o  supra.  107. 

For  Kditorial   Notes,  see  infra,  IX.  §  1. 

124.  The  purchaser  under  foreclosure  sale 
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of  property  subject  to  a  mechanic's  lien  is 
within  the  meaning  of  a  statute  providing 
that  in  pro'ceedings  to  enforce  such  liens  the 
"defendant"  may  file  an  undertaking  with 
sureties  and  release  the  property  from  the 
lien.  Anglo-American  Sav.  &  L.  Asso.  v. 
Campbell,  13  App.  D.  C.  581,  43:622 


IX.  Editorial  Notes. 

§  I.  Generally. 

Nature  and  scope  of  remedy.     13:  701.* 

Lien  governed  by  contract  with  owner.  13: 
702.* 

State  statute  creating  lien  on  vessel.  1: 
505.* 

Construction  of  statutes.     11:  553.* 

Who  are  laborers  within  statute  for.  18: 
305. 

Mechanic's  lien  under  contract  made  or  per- 
formed in  another  state. 
38:  410. 

Who  entitled  to  lien.    11:  740.» 

Payment  to  contractors  or  subcontractors  as 
affecting  liens  of  subordi- 
nate claimants.     20:  560. 

Lien  of  subcontractor.    7:  711.* 

Necessity  of  contract  with,  or  consent  of, 
owner.     11:  742.* 

On  logs.    6:  362.* 

Un  homestead  property.     9:  805.* 

On  several  lots.     1 :  514.* 

On  railroads.    8:700.* 

On  land  of  married  woman.     10:  33.* 

What  is  an  "appurtenance"  for  purposes  of. 
15:  653. 

Xotice  to  owner  as  a  condition  of  lien.  11: 
740.* 

Description  of  property  in  notice.     11:  741.* 

Effect  of  sale  to  satisfy  mechanic's  lien  upon 
wife's  right  of  dower.  18: 
77. 

Protection  of,  by  enjoining  sales  under  other 
process.     30:  128. 

Actions  to  enforce.     11:743.* 

Right  to  file  a  single  mechanic's  lien  against 
several  buildings.     17:  314. 

Relation  back  of  subcontractor's  lien  to  the 
date  of  that  of  the  orig- 
inal contractor.     16:  335. 

Fir-st  and  last  davs  in  computing  time  for. 
49:  236. 

To  what  lien  attaches.     13:  702.* 

Assignability  of.     11:740;*   13:704.* 

notice  to  be  filed.     13:  704.* 

Proof  of  notice.     13:  704.* 

New    York    mechanics'    lien    law,   generally. 
13:701.* 
Who  are  mechanics  within  act.  13:  702.* 
Subcontractors      or      materialmen. 

13:  703.* 
Term  "owner"  defined.     13:  703.* 
Consent   of   owner   suflficient.      13:  703.* 
Performance  of  contract  as  a  condition 

precedent.     13:  70.')." 
Discharging  lien.     1.3:  706.* 
Amount  recoverable.     13:  TOG.* 
Costs.     13:  706.* 


§  2.  Right  of  architect  to  mechanics'  lien. 

Generally.     16:  600. 

Simply  furnishing  plans.     16:  601. 

Superintending.     16:  601. 

§  3.  Mechanic's  lien  on  public  property. 

Generally.     35:  141. 

Schoolhouses.     35:  142. 

Courthouses.     35:  143. 

Government  land.     35:  144. 

Basis  of  rule.    35:  144. 

Exceptional  cases.    35:  144. 

The  rule  in  Kansas.     35:  145. 

Personal  judgment.     35:  145. 

Use  must  be  public.     35:  145. 

§  4.  Mechanics'  liens   on  buildings  distinct 
from  land. 

In  general.     62:  369. 

Erection  upon  land  of  a  stranger.     62:  370. 

Extension  of  erection  upon  adjoining  land. 
62:  373. 

Erection  by  husband  upon  wife's  land.     62: 
374. 

Erection  upon  homestead  lands.    62:  375. 

Erection  upon  leasehold  estates.    62:  375. 

Erection  by  vendee  of  the  land  under  a  con- 
tract of  purchase.   62:  380. 

Erection  upon  land  vested  in  third  parties 
by  deed  of  trust.     62:  381. 

Failure  of  description  of  the  land  in  affida- 
vit of  claim.    62:  382. 

§  5.  Priority. 

Generally.     13:  705.* 

Over  subsequent  liens.     12:  33.* 

When   superior   to   earlier   mortgages.      14: 
305. 
Unrecorded  mortgages.     14:  306. 
Mortgage  for  advances.     14:  307. 
Purchase-money  mortgages.     14:  307. 


MEDIATION. 

Court  of,  see  Arbitration,  12-14, 


MEDICAL  ATTENDANCE. 

Dutv  to  Furnish  to  Infant,  see  Infants,  11- 
■^14. 

Indictment  for  Failure  to  Furnish,  see  In- 
dictment, etc.,  80. 

Master's  Liability  for  Failure  to  Furnish, 
see  Master  and  Servant,  63,  64. 


MEDICAL  BOOKS. 

As  Evidence,  see  Evidence,  IV.  0. 
Reading  to  Jury,  see  Trial,  49;   Witnesses, 
178. 

Editorial   Notes. 

.\s  evidence.     40:  553. 


MEDICAL  COLLEGE. 


Uiscriniination     as     to. 
Law,  50U-504,  509. 


see     L'lUistitutional 
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Mandamus   to   Compel   Recognition    of,    see 

Mandamus,  32. 
School  of  Osteopathy  as,  sec  Physicians  and 

Surgeons,  19. 
Exemption    of,    from    Taxation,   see    Taxes, 
.      285. 

1.  The  state  board  of  medical  commis- 
sioners cannot  arbitrarily  and  without  in- 
vestigation, merely  upon  the  filing  of 
charges  by  a  stranger,  reverse  its  former 
determination  that  a  medical  school  is  in 
good  standing,  whereby  its  graduates  are 
entitled  to  be  licensed  as  physicians.  Iowa 
Eclectic  Medical  College  Asso.  v.  Schrader, 
87  Iowa,  659,  55  N.  W.  24,  20:  355 

2.  The  determination,  after  full  and  fair 
examination  by  the  board  of  medical  com- 
missioners, that  a  medical  college  is  not  in 
good  standing  because  its  teaching  is  not 
up  to  thq  minimum  requirements,  is  not  re- 
viewable by  the  courts.  Id. 

3.  The  power  to  determine  the  identity 
of  applicants  for  certificates  to  practise 
medicine  upon  the  faith  of  diplomas  from  a 
medical  school,  and  the  genuineness  of  such 
diplomas,  and  the  question  whether  they 
were  issued  by  a  school  legally  organized 
and  in  good  standing,  is  given  to  the  board 
of  medical  commissioners  by  the  Iowa  stat- 
utes. Id. 

4.  It  is  immaterial  what  schools  of  medi- 
cine are  represented  on  the  state  board  of 
medical  commissioners,  in  determining  the 
validity  of  its  action,  where  the  statute 
makes  no  requirement  in  this  respect.     Id. 


MEDICAL  EXAMINERS. 

Equal  Privileges  as  to,  see  Constitutional 
Law,  505. 

Provision  for  Examination  for  Practice  of 
Dentistry  by,  see  Dentists,  2. 

Collateral  Attack  on  Right  to  Office,  see  Ha- 
beas Corpus,  18. 

Estoppel  by  Negligence  or  Fraud  of,  see  In- 
surance, 800-805. 

Statements  made  to,  in  Application  for  In- 
surance, see  Insurance.  III.  e,  1. 

Liability  of  Insurer  for  Negligence  of,  in 
Examining  Injuries,  see  Insurance,  VI. 
b,  3,  i. 

Improper  Organization  of,  as  Defense,  see 
Physicians  and  Surgeons,  12. 

Construction  of  Statute  as  to.  see  Statutes, 
488. 

1.  The  appointment  of  medical  boards  by 
incorporated  medical  societies,  under  express 
authority  of  a  statute  creating  the  office, 
does  not  violate  Md.  Const,  art.  2,  §  10,  pro- 
viding for  nominations  of  officers  by  the 
governor,  "unless  a  different  mode  of  ap- 
pointment be  prescribed  bv  the  law  creat- 
ines the  offiee."  Scholle  v.  State,  90  Md.  729. 
46  Atl.  326,  50:  411 

2.  The  authority  to  appoint  medical  ex- 
aminers, conferred  upon  incorporated  medi- 
cal societies  bv  ^\d.  Act*  1S!'2.  chap.  2n(i. 
Acts  ISn4.  cha'p.  217.  and  Acts  180(5,  chap. 
ili4,  is   not   invalid   as   eomiuittinj;   the   exe- 


cution of  the  law  to  a  body  corporate  not 
an  officer  or  agent  of  the  government.     Id. 

Editorial   Notes. 

Judicial  power  to  review  action   of  boards 
in    respect    to    licenses    of 
physicians,    dentists,     etc. 
20:  355. 
Mandamus  to  compel  action.    20:  355. 


MEDICAL  EXPERT. 
Evidence  of  Opinion  of,  see  Evidence,  VII.  d. 


■♦♦» 


MEDICAL  INSTITUTION. 

As  a  Charity,  see  Charities,  131. 
#>» 

MEDICINAL  BATHS. 

Lease  of,  by  State,  see  State  Institutions, 
3. 


MEDICINE. 


Equal  Protection  and  Privileges  as  to,  see 
Constitutional  Law,  492-509. 

Vested  Right  in  Practice  of,  see  Constitu- 
tional Law,  677. 

Police  Regulation  of,  see  Constitutional 
Law,  1031a-1033. 

Recipes  for,  see  Recipes,  3-6. 

Partial  Invalidity  of  Statute  as  to  Com- 
pounding of,  see  Statutes,  106. 

See  also  Physicians  and  Surgeons. 

Editorial  Notes. 

Sale  of;  liability  for  injury  caused  by. 
21:  139. 

Misrepresentation  as  to,  as  affecting  valid- 
ity of  trademark.  19:  55. 


MEDIUM. 

Of   Payment,   see   Master  and   Servant,  22, 

23;   Money;   Payment,  1. 
See  also  Conspiracy,  17. 


MEETING. 

Notice  of,  see  Boards,  5,  6. 

Of  Corporate  Officers,  see  Corporations,  IV. 

g.  6. 

Of  Stockholders,  see  Corporations,  V.  g. 

To  Wind  up  Foreign  Corporation,  see  Cor- 
porations,  870. 

( >f  Aldermen,  see  Municipal  Corporations, 
604, 

()f  Representative  Body  Oenerally,  see 
Boards;    Parliamentarv   Law. 


MEMBERSHIP— MERGER. 
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MERCANTILE  AGENCIES. 


In  Associations  Generally,  see  Associations,     See  Commercial  Agency. 

II. 
In   Benevolent   Society,   see   Benevolent   So 

cieties,  IV. 
In  Board  of  Trade  or  Stock  Exchange,  see  MERCHANDISE. 

Exchanges,  6-10. 

As  Baggage,  see  Carriers,  699-701. 


MEMORANDUM. 


On  Note,  see  Bills  and  Notes,  13,  14. 

Required  by  Statute  of  Frauds,  see  Con- 
tracts, I.  e.  5,  c. 

As  Evidence,  see  Evidence,  787,  788,  802, 
976,  990-993. 

Editorial  Notes. 

Forgery  by  making  or  altering.     54:  794. 


MEMORIAL. 


Injunction  against  Erection  of,  see  Injunc- 
tion, 63.  64. 


MEMORIAL  HALL. 
Tax  for,  see  Taxes,  83. 


MENTAL  ANGUISH. 


Damages  for,  see  Damages,  III.  o. 
Allegation  as  to,  see  Pleading,  246,  247,  253- 
256. 


MENTAL  CONDITION. 

Opinion  Evidence  as  to,  see  Evidence,  VII. 

e,  and  k. 
Evidence  of,  see  Evidence,  XI.  d. 


MENTAL  HEALING. 

Requirement  of  License  as  Violation  of  Con- 
stitutional Rights,  pee  Constitutional 
Law.  507,  508. 

Burden  of  Proving  Fraud  as  to,  see  Evi- 
dence, 219. 

Fraudulent  Use  of  Mails,  see  Postoflice,  13. 

Indictment  for  Fraud  in  Use  of  Mails,  see 
Indictment,   etc.,    106. 

Protection  of  Business  of,  against  Libel,  see 
Libel  and  Slander,  169. 


MENTAL   SCIENCE. 


Denial  of  Charter  to  Society  Promulgating 
Treatment  of  Diseases  by  Prayer,  see 
Corporations,    16. 


MERCHANDISE  BROKERS. 
Interstate  Business  by,  see  Commerce,  147. 


MERCHANT. 


As  Bailee,  see  Bailment,  31-33. 

Boycott   against,   see  Conspiracy,  47-52. 

Equal  Protection  and  Privileges  as  to,  see 
Constitutional  Lav?,  471^77. 

Due  Process  in  Regulating  Sales  by,  see 
Constitutional  Law,   758-761. 

Enjoining  Breach  of  Contract  as  to  Time 
of  Closing  Places  of  Business,  see  In- 
junction, 77. 

Injunction  against  Withdrawal  from  Bank, 
see  InjuiH'tion.  84. 

Libel  of,  see  Libel  and  Slander,  II.  c. 

License  of,  see  License,  79,  80,  120-126,  158- 
161. 

Lottery  Scheme  by,  see  Lottery,  17-21. 

The  term  "merchant"  embraces  all  who 
buy  and  sell  any  species  of  movable  goods 
for  gain  or  profit.  Rosenbaum  v.  Newbern. 
118  N.  C.  83,  24  S.  E.  I,  32:  123 


MERCHANTABLE  ARTICLE. 

Implied  Warranty  as  to,  on  Sale,  see  Sale, 
89-94. 


MERGER. 

Of  Note  in  Judgment,  see  Bills  and  Notes, 
221,  286. 

Of  Ural,  into  Written  Contract,  see  Con- 
tracts, 86. 

Of  Right  against  Stockholders,  in  Judg- 
ment, see  Corporations,  636. 

Of  Leasehold  Estate,  in  Dower,  see  Dower, 
57. 

Of  Easement,  in  Highway,  see  Highways, 
384. 

Of   Prior  Conversation,  see   Insurance,  939. 

Of  Cause  of  Action,  in  Judgment,  see  In- 
surance.   1287:    Judgment,   97. 

Of  Mortgage,  see  Mortgage,   131,  132. 

Of  Town  into  City,  see  Municipal  Corpora- 
tions. 31. 

Of  Legacy,  see  Wills.  420. 

Hy  Consolidation  of  Corporations,  see  Cor- 
porations. 53.  55. 

As  AflVcting  Se't-Ofl',  see  Set-Otf  and  Coun- 
terclaim, G7. 
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Editorial  Notes. 

Doctrine  of;  estates  in  land.     5:  721.* 

In  case  of  estate  by  entireties.     30:  313. 


MERRY  GO   ROUND. 

Editorial   Notes. 

Injunction    against,    by    municipality.      41: 
322.    . 


MERRY  MAKERS. 


As  Riotous  Assembly,  see  Municipal  Corpo- 
rations, 448. 


MESNE  PROFITS. 


For  Detention  of  Dower,  see  Dower,  73. 
In  Ejectment,  see  Ejectment,  III.  b. 
Evidence  as  to  Amount  Recoverable  as,  see 
Evidence,    1835. 

Editorial   Notes. 

Right  of  doweress  to.     21:  180. 
Liability   of  cotenant    for.     28:  857. 


MESSENGER. 

Proof  of  Report  of,  see  Evidence,  1643. 


METEOR. 


See  Aerolite. 


METER. 

For  Has.  see  (Jas.  IH. 

Fur  Water.  >ee  Waters,  III.  b,  4. 

Editorial    Notes. 

iletering      water      furnished      immieijialitv. 
61:  112. 


METROPOLITAN    BOARD. 


MEXICO. 

Enforcing  Laws  of,  as  to  Tiiability  for  Per- 
sonal Injury,  see  Conflict  of  Laws,  203- 
208,  211. 


MIDDLEMEN. 


Brokers  Acting  for  Both  Parties,  see  Brok- 
ers,  18-21. 


MIGRATION. 
Of  Corporation,   see  Corporations,  704-707. 


MILEAGE. 

Class  Legislation  as  to,  see  Constitutional 

Law,  594. 
Of   Legislative   Committee,   see  Legislature, 

14. 


MILEAGE   TAX. 


As   Condition   of   Granting   Street   Railway 
Franchise,  see  Street  Railways,  26. 


MILEAGE  TICKETS. 


Due  Process  as  to,  see  Constitutional  Law, 

742. 
See  also  Carriers,  596,  661,  1079,  1080. 


MILITARY  BOARDS. 

Certiorari  to   Review   Decision  of,  see  Cer- 
tiorari, 9-11,  23,  30. 


MILITARY    COMMANDER. 

Action    against,    for    Tort,    see    Action    or 
Suit,   10. 


MILITARY    GOVERNOR. 


AiiiMiiiitiiifUi    ni'.    l,y    l.t-i>laiuif.    >et'    foil-  |  i^viglit  to  Rely  on  Opinion  of,  see  Penalties, 
-t  itiitidiial    Faw,    i^Sl!. 


MEXICAN   DOLLARS. 


MILITARY  PARADES. 


Xulr    I'axalilu    in,    M-L-    UilU    aiiJ    Note-,    74.     Set-    I'arades. 


MILITARY  RESERVATIONS— MILITIA. 
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MILITARY  RESERVATIONS. 

Jurisdiction  Over,  see  Courts,  456,  457. 
Right  of  Residents   in,  to  Vote,  see   Elec- 
tions, ?.d. 


MILITARY   ROADS. 


Regulation  of  Railroad  Rates  on,  see  Car- 
riers, 1078a. 


MILITARY   TRIBUNAL. 
Effect  of  Decision  of,  see  Courts,  473. 


MILITIA. 

Majority   Necessary   to   Pass  Appropriation 

for,  see  Appropriations,  16,  17. 
Germaneness  of  Provision  in  Appropriation 

Bill  for,  see  Statutes,  278. 
Certiorari   to   Review   Determination   as   to, 

see  Certiorari,  9-11,  23,  30. 
Trial  of  Member  of,  see  Courts-Martial. 
Violation   of   Military   Code   as   a  Criminal 

Offense,  see  Criminal  Law,  80. 
Review     of     Determination      on      Criminal 

Charge  against  Member  of,  see  Habeas 

Corpus,  46. 
Parade  by,  see  Parades. 
Right  to   Parade   with   Arms,   see  Carrying 

Weapons,  3. 

1.  The  national  guard  or  active  militia 
organized  under  the  Minnesota  military 
code  (Minn.  Gen.  Laws  1897,  chap.  118), 
the  members  of  which,  when  not  engaged 
at  stated  periods  in  drilling  and  training 
for  military  duty,  are  employed  in  their 
usual  civil  vocations,  subject  to  call  for 
military  service  when  public  exigencies  re- 
quire, are  neither  "troops"  within  the 
meaning  of  V.  S.  Const,  art.  1,  §  10,  nor  a 
"standing  army"  within  the  meaning  of  § 
14  of  the  Bill  of  Rights  of  the  Minnesota 
Constitution.  State  ex  rel.  Madigan  v. 
Wagener.  74  Minn.  518,  77  N.  W.  424, 

42:  749 
Officers  of. 
Certiorari   to   Review   Determination    as    to 

Fitness   of,   see  Certiorari,   30. 
See  also  infra,  8,  10. 

2.  A  captain  of  a  company  of  the  na- 
tional guard  of  Minnesota,  when  it  is  not 
acting  as  a  military  force,  is  not  authorized 
to  summarily  punish  by  imprisonment  a 
memb<^r  of  his  company  for  a  refusal  to 
obey  his  orders.  Xixon  v.  Reeves,  Go  ]\Iinn. 
159;  G7  X.  W.  980,  33:  50G 

3.  Military  officers  are  within  the  provi- 
sions of  the  Kansas  Constitution  forbidding 
the  legislature  to  create  any  office  tiie  ten- 
ure of  which  is  longer  than  four  years. 
Lewis  V.  Lewelling,  53  Kan.  201.  .'56  Pac. 
351,  23:510 


Payment  of. 

4.  Troops  engaged  in  the  preservation  of 
the  peace  under  order  of  the  governor,  after 
a  call  by  the  sheriff  or  civil  authorities  to 
suppress  or  prevent  a  riot,  are  engaged  in 
the  state's  business,  and  are  therefore  in 
the  service  of  the  state,  and  not  of  a  county, 
and  are  entitled  to  paj-  accordingly.  Chapin 
V.  Ferry,  3  Wash.  386,  28  Pac.  754,     15:  116 

5.  The  militia  of  the  state  is  an  arm  of 
the  state  government,  and  is  in  no  sense 
such  a  county  institution  or  establishment 
as  that  any  particular  county  can,  exclu- 
sively, be  required  to  impose  taxes  for  its, 
or  any  part  of  its,  maintenance.  State  ex 
rel.  Milton  v.  Dickenson,  44  Fla.  623,  33  So. 
514,  60:  539 
Power  to  call  out  for  service. 

Calling  Out,   in   Case   of   Strike,   see   Mar- 
tial Law. 
See  also  infra.  Editorial  Notes. 

6.  The  provision  that  an  armed  force 
may  be  called  out  and  shall  obey  the  orders 
of  any  two  of  the  magistrates  or  officers 
mentioned  in  this  section,  which  is  con- 
tained in  Wash.  Code  1881,  §  860,  does  not 
give  any  of  those  officers  the  power  direct- 
ly to  require  any  organized  portion  of  the 
national  guard  to  muster  for  service.  Chapin 
V.  Ferry,  3  Wash.  386,  28  Pac.  754,      15:  116 

7.  A  constitutional  power  of  the  governor 
to  call  forth  the  militia  to  execute  the  laws 
of  the  state  cannot  be  limited,  where,  in  his 
judgment,  the  danger  of  riot  and  bloodshed 
is  too  imminent  to  permit  delay,  by  the 
Washington  act  of  Feb.  25,  1890,  so  as  to 
require  a  prior  notification  and  request  to 
the  local  authorities  to  suppress  the  dis- 
turbance, and  a  proclamation  by  him  to  dis- 
perse; and  this  statute  cannot  be  construed 
as  intended  thus  to  limit  his  power,  when 
it  is  taken  in  connection  with  the  Wash- 
ington act  of  March  27,  1890,  §  37,  giving 
him  power  to  order  troops  into  service  in 
case  of  invasion,  insurrection,  breach  of  the 
peace  or  "'imminent  danger  thereof."  Id. 
Liability  of  members  to  civil  authorities. 

8.  The  authority  of  the  ordinary  civil 
officers  of  the  government  is  subordinated 
to  that  of  military  officers  when  the  gover- 
nor, in  response  to  a  call  for  military  aid 
to  restore  order,  which  the  civil  officers  are 
not  able  to  do,  details  a  military  officer 
with  troops  at  his  command  to  perform 
that  dutv.  Com.  ex  rel.  Wadsworth  v. 
Shortall,  206  Pa.  165,  55  Atl.  952,       65:  193 

9.  Wliile  the  military  are  in  active  serv- 
ice for  the  suppression  of  disorder  and  vio- 
lence, their  rights  and  obligations  as  sol- 
diers must  be  judged  by  the  standard  of 
actual  war.  although  their  acts  are  subject 
to  review  by  the  civil  authorities,  which  is 
not  the  case  where  actual  war  exists.         Id. 

10.  A  military  officer  charged  with  the 
duty  of  suppressing  a  riot  cannot  be  pun- 
ished by  the  civil  authorities  for  acts 
which,  at  the  time,  seemed  necessary  for 
the  acconiplisjunent  of  liis  conimis.'sion.     Id. 

11.  A  private  soldier  who  has  been  sta- 
tioned to  guard  a  residence,  which,  during 
a    time    of    rioting    and    disorder,    has    been 
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dynamited,  and  against  which  threats  have 
been  made  to  repeat  the  offense,  with  or- 
ders to  shoot  to  kill  any  person  found 
prowling  about  the  house,  is  guilty  of  no 
crime  if  he  shoots  a  person  who  approaches 
the  building  and  refuses  to  obey  his  com- 
mand to  halt.  Id. 
Armory  for. 
Tax  on  Armory,  see  Taxes,  320. 

12.  A  statute  requiring  the  board  of 
county  commissioners  in  each  county  in 
which  there  is  a  company  or  battery  of 
state  troops  to  provide  each  company  or 
battery  with  an  armory  for  its  meetings, 
drills,  etc.,  is  unconstitutional  and  void. 
State  ex  rel.  IMilton  v.  Dickenson,  44  Fla. 
623,  33  So.  514,  60:  539 
Disbanding. 

See  also  infra,  Editorial  Notes. 

13.  The  governor  has  power  to  disband 
and  muster  out  any  company  of  the  na- 
tional guard  at  any  time,  under  the  Kansas 
Constitution  and  Kan.  Sess.  Laws  1885, 
chap.  142,  although  the  time  of  enlistment 
of  the  members  has  not  expired.  Lewis  v. 
Lewelling,  53  Kan.  201,  36  Pac.  351,  23:  510 

Editorial   Notes. 

Calling  out,  for   service.     15:  116. 
Power  of  governor  to  disband.     23:  510. 


MILK. 

Illegal  Combination  to  Control,  see  Con- 
spiracy, 134. 

Equal  Protection  and  Privilege  as  to  Deal- 
ers in,  see  Constitutional  Law.  465-467. 

Police  Power  as  to,  see  Constitutional  Law, 
1063-1067. 

Compelling  Samples  to  be  Furnished  for 
Inspection,  see  Criminal  Law,  101. 

Taking  of,  for  In>pection  and  Analysis,  see 
Eminent   Domain,  204. 

Ordinance  for  Inspection  of,  see  Municipal 
Corporations,  225. 

Intent   as  to  Adulteration   of,  see  Food,  4. 

License  to  Sell,  see  License.  61,  82,  83,  147. 

Protection  from  Unreasonable  Searches,  see 
Search  and  Seizure,  1. 


MILK  EXCHANGE. 


As  lllppral  Combination,  see  Conspiracy,  134. 
See  also  Exchanges,  1. 


MILL. 

Statute    Liinitintr    Toll,    see    Constitiitiona] 

Law.    730. 
Illc;^al    ('unti-act    for    Tijlls.    see    Contracts, 

;5S1. 
j-ia-cincnr.    Apj)urlciuuit    to.    .-ec    Easements, 

OS.   7(1. 
(  liiiilcmnat ioii   iHr,  >ce   i-liuiiieiit   IJomaiii.  'Jl. 
l)t'~triii'iif)ii  of.  a.-  a  Taking  ui  i'ropcrty,  see 

Einiiicut   Domain,  247. 


Consequential  Damages  to,  see  Eminent  Do- 
main, 348,  349. 

Judicial  Notice  as  to,  see  Evidence,  78. 

What  is,  see  Insurance,  458. 

Levy  on  Fixtures  in,  see  Levy  and  Seizure. 
22. 

Editorial   Notes. 

What  passes  by  conveyance  of.     2:  285.* 
How  far  grant  of  mill  includes  water  right. 

58:  487. 
Mandatory  injunction  relating  to  milldams. 

20:  163. 
Duty    of    mill    owner    to    provide    facilities 

for     passage     of     logs.  3: 

809.* 
Right  to  take  toll  without  franchise.     37: 

711. 
Legislative   regulation   of   tolls   of.   33:  182. 
Provisions  in  insurance  policy  against  ceas- 
ing to  operate.     8:  81.* 
Respective   rights  of  upper   and  lower   mill 

owners.    7:  614.* 


MILL   DAM. 


See  Dams. 


MILLING  IN  TRANSIT. 


See  Carriers,  1139. 


MILL  POND. 


Injunction  against  Lowering  Water  of,  see 
Waters,  251. 


^*» 


MILLWRIGHT. 

Opinion  Evidence  by,  see  Evidence,  1270. 

♦-*♦ 

MIMIC  RAILROAD. 

Presumption    of    Negligence    of,    see    Evi- 
dence, 474. 


MINE  BOSS. 


As  Fellow  Servant,  see  Master  and  Serv- 
ant,  561-564, 

Liability  for  Negligence  of,  see  Master  and 
Servant,  612. 

Liability  of,  for  Injury  to  Minor,  see  Mas- 
ter and  Servant,  719. 


MINERALS. 


Reservation   of,  in  Deed,  see  Deeds,  89,  92, 
93. 


MINES,  I.  a. 
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L  On  Public  Lands. 

a.  Claims;    Location;    Relocation. 

b.  Work;    Abandonment;    Forfeiture. 

c.  Conflicting  Claims;  Contests. 
n.  On  Private  Lands. 

a.  In  General;  Coal  Mines;  Quarries. 

b.  Oil  and  Gas. 

1.  In  General. 

2.  Nature  of. 

3.  Drilling     and      Operation     of 

Wells. 

4.  Leases. 

a.  In  General. 

b.  Forfeiture. 
IIL  Editorial   Notes. 

Adverse  Possession  of,  see  Adverse  Posses- 
sion, C.')-71. 

As  to  ^Minerals  under  Street,  see  Bounda- 
ries, 21. 

Compromise  of  Rights  in,  see  Compromise 
and  Settlement,  5. 

Oral  Agreement  to  Acquire  Interest  in,  see 
Contracts,  172. 

Indefiniteness  of  Contract  to  Work,  see  Con- 
tracts, 104. 

Construction  of  Contract  to  Mine  Ore,  see 
Contracts,  350. 

Excuse  for  Default  in  Contract  for  Ore,  see 
Contracts,  679. 

Fraud  in  Sale  of,  see  Contracts,  800. 

Forfeiture  of  Franchise  for  Entering  into 
Monopolistic  Agreement,  see  Corpora- 
tions. 701. 

Cotenancy  in,  see  Cotenancy,  7,  16,  17. 

Covenant  as  to  Produce  of,  see  Covenant, 
107. 

Right  of  Curtesy  in,  see  Curtesy,  7,  15. 

Measure  of  Damages  for  Ore  Taken,  see 
Damages,  392. 

Damages  for  Breach  of  Contract  to  Con- 
struct Side  Track  to  Mine,  see  Dam- 
ages. 97. 

Reservation  of  Minerals,  see  Deeds,  89,  92, 
93. 

Dower  Right  in,  see  Dower,   12. 

Condemnation  of  Land  of  Mining  Company, 
see  Eminent  Domain,  28,  29. 

Condemnation  of  Land  for  Railroad  to,  see 
Eininent  Domain,  118,  119. 

Failure  of  Purchaser  of  Land  to  Disclose 
E.vistence  of,  see  Fraud  and  Deceit,  12. 

Licen-^e  to  Take  Ore,  see  Cotenancy,  16. 

Rights  of  Life  Tenant  as  to,  see  Life  Ten- 
ants. 11.  c. 

Laches  in  Claiming  Interest  in,  see  Limi- 
tation of  Actions.  15.  16. 

Partnership  in,  see  Partnership,  9-11,  20, 
78,  79,  108.   123. 

As  to  Phosphate,  see  Phosphate. 

Enforcement  of  Contract  as  to,  see  Specific 
Performance,  6,  19. 

Tax   on    Minerals,    see    Taxes,    105-107. 

Entry  on  Placer  Location  to  Prospect  for 
Lodes,  as  Trespass,  see  Trespass,  2. 

Instructions  as  to  Value  of  Ore,  see  I'rial. 
705. 

Trover  tur  Ore,  see  Trover,  9. 

Pollution  of  Wi''^pr  by,  see  License,  8; 
Waters,  286-2SS. 


Injury  to  Employees  in,  see  Master  and 
Servant,  58.  142-150,  235,  236,  242,  29^ 
334,  366,  372,  389,  390,  461,  612-614. 

Assumption  of  Risk  in,  see  Master  and 
Servant,  366,  372. 

Contributory  Negligence  of  Employee  in,  sec 
Master  and  Servant,  389,  390. 

Delegat;ion  of  Duty  as  to  Employees  in,  see 
Master  and  Servant,  449,  450. 

Who  are  Fellow  Servants  in,  see  Master 
and  Servant,  561-565. 

Liability  of  Mine  Foreman  for  Injury  to 
Fellow  Servant,  see  Master  and  Serv- 
ant, 719. 


I.  On    Public   Lands. 

a.  Claims;  Location;  Relocation. 

Estoppel  to  Deny  Validity  of  Location,  see 

Estoppel,  G8. 
Trust  in  Mining  Location,  see  Trusts,  4. 
See  also  infra,  16-18. 
For  Editorial  Notes,  see  infra.  III.  §§  1,  3,  5. 

1.  A  mining  claim  need  not  contain  the 
apex  of  a  vein  to  be  valid  but  in  case 
claims  located  along  the  apex  fail  to  keep 
it  within  their  end  lines,  so  that  the  vertical 
planes  drawn  to  limit  the  right  of  owners 
of  adjoining  claims  to  follow  the  dip  of  the 
vein  under  U.  S.  Rev.  Stat.  §  2322,  U.  S. 
Comp.  Stat.  1901,  p.  1425,  make  a  right 
angle,  a  valid  claim  may  be  located  on 
such  dip  within  the  lines  of  such  angle, 
where  it  has  passed  beyond  the  lines  of  the 
former  locations.  Parrot  Silver  &  C.  Co.  v. 
Heinze,  25  Mont.  139,  64  Pac.  326,  53:  491 
Discovery. 

2.  The  question  of  valid  discovery  of  a 
mining  claim  does  not  depend  upon  whether 
or  not  the  facts  are  such  as  would  cause  a 
practical  miner  to  feel  justified  in  delevop- 
ing  the  claim,  but  upon  the  existence  or 
nonexistence  of  the  required  metal-bearing 
rock.  McShane  v.  Kenkle,  18  Mont.  208, 
44  Pac.  979,  33:  851 

3.  The  discovery  of  a  crevice  or  seam 
filled  with  mineral  deposit,  by  means  of 
which  the  prospector  anticipates  being  led 
to  an  ore  bo<ly  or  deposit  of  commercial 
value,  is  a  sufficient  discovery  of  a  vein  to 
support  the  location  of  a  mining  claim.  Id. 

4.  The  expectation  of  finding  paying  min- 
eral in  the  particular  crevice,  vein,  or  seam 
in  which  metal-bearing  rock  in  place  is 
discovered  is  not  necessary  to  entitle  the 
discoverer  to  make  a  valid  location  of  a 
mining  claim.  Id. 

5.  A  surface  location  of  a  mining  claim 
may  be  based  on  an  underground  discovery 
of  mineral  through  a  tunnel  not  claimed 
under  the  tunnel -site  act  of  Congress,  on  a 
vein,  the  apex  of  which  is  calculated  from 
its  dip,  but  which  has  never  been  opened 
on  the  surface  or  shown  by  actmil  working 
to  have  its  apex  within  the  liniils  of  the 
claim  as  staked.  IJrewster  v.  Shoemaker, 
2S    Colo.    176,    G3    Pac.    309,  53:  793 
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Curing  absence  of  discovery. 

6.  A  location  of  a  mining  claim  void  be- 
cause of  the  absence  of  valid  discovery  of 
mineral,  may  be  made  good  by  a  subsequent 
valid  discovery  within  its  limits,  made  be- 
fore the  rights  of  third  persons  have  at- 
tached, but  after  the  filing  of  the  location 
certificate  and  all  acts  of  location  have  been 
performed.  Brewster  v.  Shoemaker,  28  Colo. 
176,  6.3  Pac.  309,  53:  793 
Relocation;  amendment  of  declaration. 
iVnant  Acquiring  Sole  Title  by  Relocation, 

see  Cotenancy,  38. 
See  also  infra,  12. 
For  Editorial  Notes,  see  infra.  III.  §  2. 

7.  A  statutory  requirement  that  the  de- 
claratory statement  of  relocation  of  a  min- 
ing claim  shall  contain  the  dimensions  and 
location  of  the  discovery  shaft  is  not  com- 
plied with  by  recitals  that  the  discovery 
shaft  is  an  open  cut  10  feet  deep,  and  that 
the  claim  is  a  relocation  of  a  former  claim 
on  which  the  discovery  is  a  shaft  10  feet  in 
depth  and  AYg  feet  in  size.  Wilson  v. 
Freeman,  29  Mont.  470,  75  Pac.  84,  68:  833 

8.  A  relocation  of  a  mining  claim  is  ab- 
solutely void  where  the  declaratory  state- 
ment does  not  show  compliance  with  a  stat- 
utory requirement  that  a  new  discovery 
shaft  shall  be  sunk,  or  that  the  old  one 
shall  be  deepened  10  feet.  Id. 

9.  An  amended  declaration  of  location  of 
a  mining  claim,  so  as  to  correct  a  mistake 
as  to  the  direction  of  the  lines,  will  become 
a  valid  location  upon  the  passage  of  a  stat- 
ute providing  that  an  amended  or  additional 
declaratory  statement  which  shall  have  been 
filed  by  the  locator  shall  have  the  same 
force  and  effect  as  though  it  had  been  filed 
under  the  section  of  the  act  permitting  the 
filing  of  amendatory  or  additional  state- 
ments where  tlie  original  was  defective  or 
erroneous.  Id. 

10.  One  having  no  valid  claim  to  a  min- 
ing location  cannot  complain  of  an  amend- 
ment to  correct  a  mistake  in  a  prior  loca- 
tion. Id. 

b.  Work;    Abandonment:    Forfeiture. 

Sec  also  infra,  31. 

For   Fditorial  Notes,  see  infra.  111.   §S   1.  2. 

11.  There  can  l)e  no  abandonment  by  the 
locator  of  a  mining  claim,  when  such  claim 
has  been  seized  by  another  who  is  in  exclu- 
sive* and  adverse  posses>i(iii  tlicrcof;  and 
thercfoi-e  the  locator  (hjos  imt  forf(Mt  his 
I'iglil  to  it  by  failure  to  do  tlio  re(|uired 
assessment  work  during  tlic  lime  of  such 
adverse  jjossessioii.  Utah  Miii.  &  -Mfj;'.  Co. 
V.  Dickert  &  .M.  Sulphur  Co,  C  Itah.  18.'!.  i 
21    Vac.   IOOl'.  .->:  2.V.! 

12.  ( »iie  who  lias  not  ed'oclcd  a  valid  re 
loeatiiiii  of  a  uiiniiiii  claim  i~  in  no  position 
to  >ei-ui'e  fi-oni  the  (ourf  a  divlaral  ion  ol 
forfeiture  of  tlie  ofi^inal  liualion  Urcaiise 
ot'  failuic  to  [lerfoim  the  annual  i'e])re>en 
tat  ion  Work,  W'iNoii  v.  Fieeinaii.  i^l'.l  Mont. 
-ITU,    73    Fac.    b-l,  GS:  S;)3 


e.  Conflicting  Claims;    Contests. 

Dismissal  of  Appeal,  see  Appeal  and  Error, 

368. 
Presumption  as  to  Ownership  of  Veins,  see 

Evidence,  710. 
For  Editorial  Not«s,  see  infra.  III.  §§  3-6. 

13.  The  construction  of  U.  S.  Rev.  Stat. 
§  2322,  U.  S.  Comp.  Stat.  1901,  p.  1425,  de- 
fining the  rights  of  a  mining  locator  in  a 
vein  of  which  the  apex  is  within  his  loca- 
tion, should  be  such  as  to  give  him  a  length 
on  the  strike  equal  to  the  length  of  the 
apex  within  the  boundary  lines  of  his  loca- 
tion, regardless  of  the  direction  of  the  dip 
or  the  depth  to  which  it  is  followed.  Fitz- 
gerald V.  Clafk,  17  Mont.   100,  42  Pac.  273, 

30:  803 
[Aff'd  by  Supreme  Court  of  the  United 
States  in  171  U.  S.  92,  43  L.  ed.  87,  18  Sup. 
Ct.   Rep.   941.] 

14.  The  existence  between  two  veins  of 
such  material  or  indications  as  a  practical 
miner  would  follow  with  the  expectation  of 
finding  ore  does  not  establish  such  connec- 
tion between  them  as  entitles  the  owner  of 
the  vein  first  located  to  the  ore  in  the  por- 
tion of  the  other  vein  lying  within  his  loca- 
tion, but  which,  in  the  absence  of  a  connec- 
tion between  the  two  veins,  belongs  to  the 
owner  of  the  other  vein  by  virtue  of  U.  S. 
Rev.  Stat.  §  2322,  U.  S.  Comp.  Stat.  1901,  p. 
1425;  but  the  connection,  to  accomplish 
such  result,  must  be  through  a  continuous 
streak  or  body  of  ore  or  through  vein  mat- 
ter. Id. 

15.  The  "space  of  intersection"  which,  bv 
U.  S.  Rev.  Stat.  §  2336,  U.  S.  Comp.  Stat. 
1901,  p.  1436,  in  case  of  intersecting  veins, 
shall  belong  to  the  prior  location,  with  all 
ore  or  mineral  contained  therein,  but  sub- 
ject to  a  right  of  way  through  it  for  the 
subsequent  location,  is  not  limited  to  the 
space  in  which  the  veins  themselves  inter- 
sect, but  includes  the  entire  space  within 
which  there  is  an  intersection  of  the  claims; 
and  the  cross  veins  within  that  space,  but 
apexing  within  the  limits  of  the  prior  loca- 
tion, belong  thereto.  Calhoun  Cold  Min.  Co. 
V.  Ajax  Gold  Min.  Co.  27  Colo.  1,  59  Pac. 
607.  50:209 
Locating  lode  claim  within  placer  claim. 
For  Fditorial  Notes,  see  infra.  III.  §  4. 

10.  A  lode  mining  claim  may  be  located 
within  the  boundaries  of  an  unpatented 
placer  claim  by  the  owner  of  the  latter 
and  third  persons.  McCarthy  v.  Speed,  11 
S.  D.  362,  77  N.  W.  590,  12  S.  D.  7,  80  N. 
W.   1.35.  50:  184 

17.  The  location  of  a  placer  mining  claim  | 
does  not  prevent  the  subsequent  location,  by 
tliird  persons,  of  lode  claims  within  its  ex- 
terior boundaries,  which  are  known  to  exist 
prior  to  the  application  for  a  patent  for 
liu'  placer  claim.  Mt.  Rosa  Mm.  M.  &  L. 
to,   v.   Palmer,  26  Colo.  56.  56  Pac.   176, 

50:  289 

IS.  One  who  locates  a  lode  mining  claim 
within  the  limits  of  a  placer  claim  is  en- 
titled to  a  slri])  1,500  feet  long  and  50 
feet    wide,    under    F,    S.    Rev.    Stat.    §    2333, 
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U:  S.  Corup.  Stat.  1901,  p.  1433,  giving  an 
applicant  for  a  patent  for  a  placer 
claim  a  right  to  a  patent  for  a  lode 
claim  known  to  exist  within  the  limits  of 
the  placer  claim  upon  paying  an  extra 
amount  for  that  quantity  of  land,  and  pro- 
viding that  in  case  he  is  not  in  possession 
of  the  lode  claim,  and  it  is  not  referred  to 
in  his  claim  or  patent,  then  the  applica- 
tion shall  be  construed  as  a  conclusive  dec- 
laration that  he  has  no  right  to  possession 
of  the  lode  claim.  Id. 

Right  to  drive  tunnel  through  prior  claim. 

19.  The  right  to  drive  a  tunnel  for  the 
purposes  of  discovery  through  a  senior 
valid  subsisting  location,  imderneath  its 
surface  boundaries  extended  downward  ver- 
tically, is  not  conferred  by  U.  S.  Rev.  Stat. 
§  2323,  U.  S.  Comp.  Stat.  1901,  p.  1425.  Cal- 
houn Gold  Min.  Co.  v.  Ajax  Gold  Min.  Co. 
21  Colo.  1,  59  Pac.  607,  50:  209 

20.  The  right  to  drive  a  tunnel  through 
prior  lode  claims  is  not  conferred  by  U.  S. 
Rev.  Stat.  §  2338,  U.  S.  Comp.  Stat.  1901, 
p.  1436,  and  Mills'  (Colo.)  Anno.  Stat.  § 
3141,  as  the  former  merely  permits  the  state 
to  provide  for  easements  for  the  develop- 
ment of  mines,  and  the  latter  does  not  at- 
tempt to  confer  any  such  right,  but  is  lim- 
ited to  the  one  purpose  of  discovery,  in 
which  respect  it  has  been  superseded  by  the 
act  of  Congress  (17  Stat,  at  L.  91,  chap. 
152,  U.  S.  Comp.  Stat.  1901,  p.  1424)  on  that 
subject.  Id. 

21.  The  owner  of  a  mining  claim,  who 
has  a  right  to  pursue  a  vein  apexing  with- 
in it,  beyond  its  side  lines,  is  confined  to 
operations  within  and  upon  the  vein  itself; 
and  he  cannot  drift  a  tunnel  from  his  claim 
into  the  adjoining  one  for  the  purpose  of 
intersecting  the  vein  in  its  descent.  St. 
Louis  Min.  &  ]\Iill.  Co.  v.  Montana  Min.  Co. 
51  C.  C.  A.  530.  113  Fed.  900,  64:  207 
Blind  veins  cut  by  tunnel. 

Evidence    of    Fault    in    Vein,    see    Evidence, 
1908. 

22.  A  location  for  tunnel-site  purposes, 
under  U.  S.  Rev.  Stat.  §  2323,  U.  S.  Comp. 
Stat.  1901.  p.  1426,  giving  the  owner  the 
right  of  possession  of  all  veins  or  lodes  with- 
in 3,000  feet  from  the  face  of  such  tunnel, 
on  the  line  thereof,  not  previously  known 
to  exist,  but  discovered  in  such  tunnel,  to 
the  same  extent  as  if  discovered  from  the 
surface,  does  not  include  blind  veins  cut 
therein  underneath  prior  lode  claims.  Cal- 
houn Gold  ]\Iin.  Co.  v.  Ajax  Gold  Min.  Co.  27 
Colo.  1,  .59  Pac.  ()07.  .i0:  209 

23.  Leave  to  develop  blind  veins  of  a  tun- 
nel within  the  lines  of  prior  lode  claims,  for 
the  purpose  of  establisliiiig  their  character, 
should  not  be  granted  by  a  court  wlien  this 
will  continue  a  trespass  wiiich  has  been 
made  in  an  attempt  to  initiate  title  to  those 
veins.  id. 
Right  to  follow  dip. 

See  also  supra.  21. 

For  Kditorial  Xotos,  >pc  infra.  III.  ?;  ti. 

24.  Where  tlio  npox  (if  a  M'iii  Iruvps  a 
mining  claim  by  (•rn--iim-  tlic  -iilc  Vu\o<.  so 
that  the  sn])p()S('(l  -idp  linn-  arc  in  fact  end 
ones,  the  right  to  follow  the  dip  is  limited 


by  a  vertical  plane  passing  downward 
through  the  side  line,  maintaining  its  di- 
rection as  marked;  and  there  is  no  right 
to  follow  the  dip  into  territory  which  might 
properly  have  been  reached  had  the  side 
lines  as  marked  proved  in  fact  to  be  such. 
Parrot  Silver  &  C.  Co.  v.  Heinze,  25  Mont. 
139,  &4  Pac.  326.  53:  491 

25.  In  case  the  apex  of  a  vein  entering 
across  the  end  line  of  a  mining  claim  passes 
out  across  the  side  line,  the  right  to  follow 
the  dip  of  the  vein  is  limited  by  a  vertical 
plane  passing  downward  through  the  point 
where  it  leaves  the  side  line,  parallel  with 
the  end  line  of  the  claim.  Id. 

26.  When  a  secondary  or  accidental  vein 
crosses  a  common  side  line  between  two 
mining  locations  at  an  angle,  with  an  apex 
of  such  width  that  for  a  distance  it  is  partly 
within  each  claim,  for  the  purpose  of  deter- 
mining the  right  to  such  portion,  together 
with  the  right  to  follow  its  dip,  it  will  be 
regarded  as  exclusively  within  the  older  lo- 
cation. St.  Louis  Min.  &  Mill.  Co.  v.  Mon- 
tana Min.  Co.  44  C.  C.  A.  120,  104  Fed.  664. 

56:  725 

27.  The  extralateral  rights  of  the  owner 
of  a  lode  mining  claim  upon  secondary  veins 
are  not  limited  by  the  fact  that  the  dis- 
covery vein  leaves  the  claim  by  crossing  a 
side  line,  but  he  has  a  right  to  follow  a  sec- 
ondary vein  on  its  dip  outside  his  side 
lines  althoush  its  apex  is  outside  of  a  line 
drawn  parallel  with  the  end  line  through 
the  point  where  the  discovery  vein  leaves 
the  claim.  Ajax  Gold  Mining  Co.  v.  Hilkey, 
31  Colo.  131,  72  Pac.  447,  62:  555 

28.  The  right  to  follow  a  vein  on  its  dip 
does  not  apply  in  favor  of  a  patentee  of  a 
lode  mining  claim  the  exterior  boundaries 
of  which  include  a  portion  of  a  claim  al- 
ready patented  to  another  which  includes  a 
portion  of  the  apex  of  the  vein,  so  as  to  en- 
able the  second  patentee  to  follow  the  dip 
of  the  portion  of  the  apex  within  the  limits 
of  his  patent  into  the  territory  already  pat- 
ented to  the  prior  claimant.  .Jefferson  Min. 
Co.  V.  Anchoria-Leland  Min.  &  Mill.  Co. 
3-2  Colo.  176.  75  Pac.  1070.  64:  925 

29.  The  owner  of  a  mining  claim  located 
on  the  ap<^x  of  a  vein  which  enters  nn  an 
end  line  and  passes  out  of  a  side  line  is  enti- 
tled, under  U.  S.  Rev.  Stat.  §  2322,  U.  S. 
Comp.  Stat.  1901.  p.  1425.  to  so  much  of 
the  strike  of  the  vein  on  the  dip  extending 
beyond  such  side  line  as  is  included  between 
a  vertical  plane  let  fall  into  the  earth 
through  such  end  line  extended,  and  a  ])ar- 
allel  vertical  plane  let  fall  through  the 
point  of  intersection  of  the  apex  and  the 
side  Mne.  Fitzt^erald  v.  Clark.  17  Mont.  100, 
42  Pac.  273,  '  :!0:  SO.S 
[Atrd  by  the  Supreme  Court  of  the  United 
States  in  171  U.  S.  92.  43  L.  ed.  87,  18  Sup. 
Ct.    Rep.    941.] 

Contests. 

Kvidonce  on.  see  Evidence.   1067. 

l-l-tojipol   to  Obioct   to   F.viclenre,  sec   Aj)]i('al 

a'.,]    l':rr,>:-.'4'.1(!. 
i'or    Ivlitorial   Xotcs.  sop   infra.   TIF.   §  4. 

;ii).  A  pos-pssory  title  to  a  lode  niiniiis,' 
r-laim    is    within   the    nieaiiing   of   a   statute 
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giviiifr  a  pt-rson  in  popsession  of  real  estate 
a  riglit  to  maintain  an  action  against  any 
person  claiming  an  estate  adverse  to  him, 
for  the  purpose  of  determining  such  ad- 
verse estate.  Mt.  Rosa  Min.  M.  &  L.  Co.  v. 
Palmer,  26  Colo.  56,  56  Pac.  176,         50:  289 

31.  The  question  whether  or  not  the  re- 
(juired  work  has  been  done  on  a  mining 
location  is  not  open  in  a  proceeding  to  es- 
tablish an  adverse  claim  thereto.  Wilson  v. 
Freeman.  29  Mont.  470,  75  Pac.  84,     68:  833 

32.  The  determination  by  the  government 
officials  after  notice  to  adverse  claimants 
of  the  priority  of  a  mining  location  and  the 
issuance  of  a  patent  therefor  is  conclusive 
upon  the  question  of  seniority  of  location. 
.lelTcrson  Min.  Co.  v.  Anchoria-Leland  Min. 
&  Mill.  Co.  32  Colo.  176,  75  Pac.  1070, 

64:  925 
'VA.  The  rejection  by  the  Land  Depart- 
ment of  an  application  for  a  patent  for  a 
placer  mining  claim  for  the  reason  that 
there  was  not  such  a  showing  by  the  appli- 
cant as  entitled  him  to  a  patent  is  not  con- 
clusive against  the  validity  of  the  claim  in 
a  subsequent  proceeding  before  the  courts 
to  establish  it  against  subsequent  locations 
of  lode  claims.  Clipper  Min.  Co.  v.  Eli  Min. 
&  L.  Co.  29  Colo.  377,  68  Pac.  286,       64:  209 


II.  On    Private    Lands, 
a.  In  Ceneral;  Coal  Mines;  Quarries. 

Constitutional    Equality    as    to    Boundaries 

of  Coal  Mine,   see   Constitutional  Law, 

341. 
Measure   of  Damages   for   Mining  Coal,  see 

Damages.  412,  413. 
Damage?  for  Wrongfully  Preventing  Mining 

of    Coal,    see    Damages,    24!). 
I'sloppel  of   Person  Owning  Interest  in.  see 

Estoppel.   169. 
Constitutionality     of     Special     License,     see 

Constitutional   Law.  4.^4. 
Lien    on    Coal    Mine,    see    'Mechanics'    Liens, 

75. 
For  Editorial  Xotcs.  see  infra,  III.  §   1. 

34.  The  estate  or  right  of  possession  of 
the  ownor  of  an  undivided  interest  in  a 
min^  i>  not  limited  or  restricted  with  re- 
spect to  lii.i  own  j)roperty  by  his  cotenant's 
lea^e  of  the  other  ]iortion  of  the  mine.  Paul 
V.  Crairnas.  25  Xev.  293.  59  Pac.  857,  60 
Par.   0S.3.  47:  540 

."i.").  An  easement  to  take  coal  at  a  bank 
Ih'^n  ill  us(^  for  an  adjoining  tract  of  land 
line-  r.dt  (■nn>titiite  .any  consent,  within  W. 
\';i.  ('...ie  ISDL  p.  r.(iS. 'chap.  70.  ?  7.  by  the 
iiwiM'i-  (if  tlie  servient  e-tate  to  digging 
\\ithin  .')  feet  of  hi-;  lot.  at  a  dilYereiit  place. 
1)\-  the  nwiier  (ti  the  en-einent.  >fapel  v. 
.I'.liii.  \-2  \\.  Va.  .10.  24  S.  E.  i^'XS.  32:  800 
Government  regulation:  inspection. 
(la-^  l.c:;i-!al  inn  in  Favor  of  I'.niployee-  in. 
-cr    (  .>i:-;i;nriona!    Law.    5(1.    :^4:i.    34:i. 


l;uf    !'i- —    ill    DrierMiiiiiiij-   W'a-.--   r.i   (,,al 

Miner.-,    see    Constitutional    Faw.    72o- 


Limiting  Hours  of  Labor  in,  see  Constitu- 
tional Law,  710,   1046,  1048. 

Constitutionality  of  Provision  for  Inspec- 
tion of,  see  Constitutional  Law,  685, 
1051,  1052. 

Freedom  to  Contract  with  Employees  in,  see 
Constitutional  Law,  727. 

Constitutionality  of  Statute  Making  Owner 
Liable  for  Manager's  Negligence,  see 
Constitutional  Law,  832,  833. 

Police  Regulation  of  Wages  of  Miners,  see 
Constitutional  Law,  1041,  1042. 

Regulation  for  Health  and  Safety  of  Em- 
ployees in,  see  Health,  10. 

36.  The  failure  to  limit  the  number  of  in- 
spections of  mines  does  not  make  111.  act 
July  1,  1895,  as  amended  July,  1897.  pro- 
viding for  an  inspection  of  mines  at  the 
cost  of  the  mine  owners,  void  on  the  ground 
tnat  it  is  oppressive  and  may  impose  a  bur- 
den by  imposition  of  fees  which  would  de- 
stroy the  business  of  the  mine  owners, 
where  the  statute,  after  providing  that  the 
inspection  shall  be  made  at  least  four  times 
a  year  and  as  often  as  the  inspectors  deem 
necessary,  provides  that  they  may  be  re- 
moved for  neglect  or  malfeasance,  and  pro- 
hibits them  from  doing  any  act  to  the  in- 
jury of  the  operators  of  mines.  Chicago. 
W.  &  V.  Coal  Co.  v.  People,  181  111.  270,  54 
X.  E.  961,  48:  554 
Leases  generally. 

As  to  Oil  and  Gas  Lease,  see  infra,  II.  b,  4. 
Partnership   in  Mining  Lease,   see  Partner- 
ship, 78,  79. 

37.  A  lease  of  an  undivided  one-third  in- 
terest in  a  mining  claim,  and  not  a  mere 
license,  is  made  by  an  instrument  by  which 
the  party  of  the  first  part  "hereby  leases" 
such  interest  from  date  for  a  period  of  one 
year,  while  the  party  of  the  second  part 
"agrees  to  work  said  mine  in  a  workman- 
like manner  and  leave  the  same  in  as  good 
condition  as  it  is  at  this  time,"  and  to  pay 
rovaltv  for  all  ores  taken  therefrom.  Paul 
v.Cragnas,  25  Xev.  293,  59  Pac.  857,  60  Pac. 
983,  47 :  540 
Lease  of  coal  mine. 

Assignment  for  Creditors  by  Lessees,  see 
Assignments  for  Creditors,  15. 

Implied  Agreement  in  Lease,  see  Contracts, 
7. 

38.  There  is  no  sale  of  the  bulk  or  body  of 
the  coal  in  place  and  as  a  severed  portion  of 
the  land,  by  an  agreement  in  the  form  of  a 
lease  under  which  only  such  coal  is  to  be 
taken  and  paid  for  as  shall  prove  to  be 
merchantable  and  equal  in  quality  to  the 
average  yield  of  adjacent  mines,  and  which 
shall  not  pass  through  certain  screens  and 
also  what  can  be  safely  and  economically 
mined  without  greater  expense  than  the 
mining  on  adjacent  properties,  and  which 
shall  be  jirofitable  to  mine  when  veins  ap- 
proaili  exliau.-tion.  with  a  further  provision 
that  a  "fault"'  need  not  be  removed  at  an 
i'\pcii-i'  exceeding  .$500  in  order  to  reach 
■-al    liiviiid    it.     Genet    v.    Delaware    &:    IF 

(anal  Co.   136  X.  Y.  593.  32  X.  E.  1078. 

19:  127 
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Lease  of  stone  quarry. 

39.  Lessees  having  a  right  merely  to 
quarry  stone  on  the  premises,  which  is  a 
mere  incorporeal  hereditament,  are  under  no 
implied  obligation  to  protect  the  premises 
from  trespassers,  and  are  therefore  not  en- 
titled, on  that  ground,  to  recover  as  owners 
for  the  conversion  of  the  stone  by  tres- 
passers. Baker  v.  Hart,  123  N.  Y.  470,  25 
K  E.  948,  12:  60 

40.  A  lease  giving  the  sole  and  exclusive 
right  to  quarry  stone  on  certain  lands  for  a 
term  of  years  does  not  transfer  the  land,  or 
make  the  lessees  owners  of  any  stone  which 
they  do  not  actually  quarry  out  and  sever 
from  the  land,  or  entitle  them  to  recover  as 
owners  for  the  conversion  of  stone  quarried 
and  taken  away  by  trespassers,  although 
they  are  entitled  to  the  damages  sustained 
by  invasion  of  their  exclusive  right.  Id. 
Rights  on  partition. 

Presumption    as    to    Partition    of,   see    Evi- 
dence. 711. 
See  also  Partition,  13,  18,  19. 

41.  In  partition  of  coal  between  owners 
who  do  not  own  the  surface,  mining  privi- 
leges pass  as  appurtenant  or  incident  to  the 
coal,  without  express  words,  and  include  the 
use  of  a  pit  mouth  which  is  not  witliin  the 
lines  of  either  purpart,  but  which  is  close  to 
one  of  tlu'in.  where  it  was  the  manifest 
intention  to  divide  all  the  good  merchant- 
able coal.  Rankin's  Appeal  (Pa.)  1  Mona- 
ghan.  .308,  10  All.  82,  2:  429 
Rights  of  devisee  or  grantee. 

42.  A  devise  of  coal  mines  and  mining 
privileges,  separate  from  the  estate  in  the 
surface  of  the  land,  includes  the  use  of  the 
surface  so  far  as  necessaVy  for  mining  pur- 
poses, and  the  use  of  a  pit  mouth  thereon, 
although  testatrix  in  her  lifetime  had  grant- 
ed a  right  of  way  for  a  tunnel,  which  had 
been  constructed  and  could  be  used  for 
taking  the  coal  to  market.  Rankin's  Ap- 
peal (Pa.)   1  Monaghan,  308,  16  Atl.  82, 

2:  429 

43.  A  grantor  in  fee  of  coal  underlying  his 
land,  with  the  right  to  mine  and  remove  the 
same,  cannot — at  least  before  the  vein  has 
been  exhausted — enjoin  the  grantee  from 
using  tunnels  cut  through  the  body  of  the 
coal  for  the  removal  of  other  coal  from 
beneath  lands  ailiciinir<T  those  of  the  grant- 
or. Lillihridge  v.  Laci^awanna  Coal  Co.  143 
Pa.  2<)3.  22  Atl.  1035.  13:  627 
Waste  of  coal. 

44.  The  opening  of  mines  and  mining  of 
coal  by  the  owner  of  a  determinable  fee  in 
property  of  Mliich  tlic  coal  constitutes  the 
chief  value  is  not  such  v/aste  as  can  be  en- 
Joined  by  the  ow!:ers  of  tlio  expectancy, 
who  claim  under  an  executory  devise. — at 
least  where  it  is  not  made  to  appear  that 
the  contingency  which  will  determine  tlie 
t'c'f  is  i-easnnablv  certain  to  happen,  ('lan- 
non  v.  Peterson,"  1!)3  111.  372,  62  \.  E.  210. 

55:  701 
Surface  support. 

Measure    of    Damages    for    Removal    of,    see 
Damages,  410. 


Right  of  Action  for  Removal  of.  Passing  by 

Deed,  see  Deeds,  70. 
Limitation  of  Action  for  Injury  to  Surface 

Support,  see  Limitation  of  Actions,  138, 

139. 

45.  A  reservation,  in  a  grant  of  land,  of 
the  right  of  mining  beneath  the  surface,  for 
which  purpose  tunnels,  drifts,  or  excavations 
may  be  made,  will  not  relieve  the  grantor 
from  the  duty  of  leaving  sufficient  support 
for  the  surface.  Noonan  v.  Pardee,  200  Pa. 
474,  50  Atl.  255,  55:  410 

46.  The  miner  who,  by  removing  the  sup- 
ports, causes  the  surface  to  sink,  is  respon- 
sible for  the  injury  to  the  surface  owner,  al- 
though large  quantities  of  mineral  may 
have  been  previously  taken  from  under  it. 

Id. 

47.  The  leaving  of  surface  supports  is  not 
within  a  provision  in  a  sale  by  the  owner 
of  coal  in  place  of  the  vein,  which  is  held 
subject  to  the  duty  of  supporting  the  sur- 
face, by  which  he  undertakes  to  indemnify 
the  purchaser  for  any  liability  for  any  dam- 
age which  may  result  to  the  surface  "by 
reason  of  the  skilful  and  careful  mining  and 
taking  away  of  the  coal,"  but  the  words 
refer  solely  to  the  manner  of  working  the 
vein.  Youghiogheny  River  Coal  Co.  v.  Alle- 
ghenv  Xat.  Bank,  211  Pa.  319,  60  Atl.  924. 

69:  637 

b.  Oil   and   Gas. 
1.  In   General. 

Accounting  by  Cotenant  for  Petroleum 
Taken,  see  Accounting,  3,  4. 

Quieting  Title  to,  see  Cloud  on  Title,  2,  26, 
27. 

Estoppel  as  to  Rights  in.  see  Estoppel,  168. 

Inclusion  of,  in  Deed  of  "Surface"  of  Land, 
see    Deeds.   93. 

Judicial  Notice  of  Position  of,  Below  the 
Earth's  Surface,  see  Evidence,  66. 

Injunction  against  Extraction  of,  see  Injunc- 
tion.  186-193. 

Rights  of  Life  Tenant  as  to,  see  Life  Ten- 
ants. 52-58. 

Partition  of.  see  Partition,  19. 

As  Vacant  Land  Open  to  Settlement,  see 
Public  Lands.  2. 

Striking  out  Evidence  as  to  Value,  in  Con- 
demnation Proceeding,  see  Trial,  31. 

48.  The  title  to  natural  gas  does  not  vest 
in  any  private  owner  until  it  is  re<luced 
to  actual  possession.  State  v.  Ohio  Oil  Co. 
150  Ind.  21,  49  X.  E.  809,  47:  627 

40.  Owners  of  land  above  a  reservoir  of 
natural  gas  may  maintain  an  action  to  pre- 
vent acts  by  other  landowners  which  will  re- 
sult in  the  injury  or  destruction  of  the 
reservoir.  Manufactiirci-s'  (las  &  0.  Co.  v. 
rndiana  Natural  Gas  &  0.  Co.  155  Ind.  461. 
57   X.  E.  012.  50:  768 

Escape  of  from  well;  waste. 
\A'a-tc  by  Cotenant.  see  Cotcnaiicy.  17. 
Due   Process  in   Pi'evenlinu-  Wa-lc  see  Con- 
stitutional  Law.  78:!-7S5. 

50.  The  continuous  and  persistent  waste 
of  natural  yas.  to  the  detriment  of  tlit  com- 
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munity  at  large  and  in  violation  of  statute, 
is  a  nuisance  which  may  be  abated  by  in- 
junction. State  V.  Ohio"^Oil  Co.  150  Ind.  21. 
49  X.  E.  809,  47 :  627 

.51.  Wells  producing  both  oil  and  gas  are 
within  the  prohibition  of  the  Indiana  act  of 
1893,  prohibiting  the  escape  of  gas  from  a 
well  more  than  two  days  after  it  is  con- 
structed. State  V.  Ohio  Oil  Co.  150  Ind.  21, 
49  N.  E.  809,  47 :  627 

52.  The  unlawful  removal  of  petroleum 
from  the  groimd  constitutes  waste,  which 
may  be  enjoined  in  a  proper  action.  Will- 
iamson V.  Jones,  39  W.  Va.  231,  19  S.  E. 
436,  25:222 

2.  Nature  of. 

For  Editorial  Notes,  see  infra,  III.  §  10. 
See  also  infra,  67. 

53.  Petroleum  oil  in  place  is  part  of  the 
land.  Williamson  v.  .Jones,  43  W.  Va.  562, 
27  S.  E.  411,  38:  694 

54.  Petroleum  or  mineral  oil  in  place  ia 
a  part  of  the  realty  and  of  the  inheritance. 
Williamson  v.  Jones,  39  W.  Va.  231,  19  S. 
E.  436.  25:  222 

55.  Petroleum  oil  as  it  is  found  in  the 
cavities  of  the  rock  is  part  of  the  realty  and 
embraced  in  the  comprehensive  idea  which 
the  law  attaches  to  the  word  "land."  Wil- 
son V.  Hughes,  43  W.  Va.  826,  28  S.  E.  781, 

39:  292 

56.  Petroleum  oil  is  a  mineral,  and  while 
in  the  earth  forms  part  of  the  realty;  but 
when  it  reaches  a  well  and  is  produced  on 
the  surface  it  becomes  personal  property  and 
belongs  to  the  owner  of  the  well.  Kelley  v. 
Ohio  Oil  Co.  57  Ohio  St.  3l7,  49  N.  E.  399. 

39:  765 

57.  Whether  petroleum  percolates  through 
the  rock  or  exists  in  pools  or  deposits,  it 
forms  a  part  of  that  tract  of  real  estate  in 
which  it  lies  for  the  time  being;  Vjut  when 
it  leaves  one  tract  and  enters  another  it  be- 
comes a  part  of  the  realty  of  the  latter,  so 
that  the  owner  of  the  former  loses  all  right 
to  the  oil  while  it  remains  away  from  his 
land.  ^  Id. 
Deed  or  reservation  of  oil  or  gas. 

58.  Natural  gas  is  a  mineral  within  a 
reservation  of  minerals  bv  deed.  Murray 
V.  Allard.  100  Tenn.  100,  43'S.  W.  355, 

39:  249 

59.  Petroleum  oil  is  a  mineral  within  a 
reservation  by  deed  of  "all  mines,  minerals, 
and  metals  in  and  under  the  land."  Id. 

60.  Petroleum  oil  and  natural  gas  are  not 
included  in  a  deed  of  "all  the  iron  ore,  fire 
clay,  and  other  valuable  minerals"  in  cer- 
tain premises,  with  the  right  to  use  so 
much  of  the  surface  of  the  land  as  may  be 
necessary  "for  ])ils.  shafts,  platforms,  drains, 
railroads,  switches,  side-tracks,  etc.,  to 
facilitate  the  iiiiniiij:'  and  removal  of  such 
coal,  ore,  or  otlicr  niiiierals.  and  no  more," 
as  the  words  "'otlioi-  miiiprals.""  although 
broad  enough  to  include  oil  and  gas,  were 
not  apparentlv  intcmlod  to  inehide  tliem. 
Dctlor  V.  Holland.  57  Ohio  St.  492.  49  X.  E. 
6'JO,  40:  266 


3.  Drilling  and  Operation  of  Wells. 

Provisions  as  to,  in  Lease,  see  infra,  II.  b,  4. 

Injunction  against,  see  Injunction,  21,  186- 
193. 

Rights  of  Life  Tenant  as  to,  see  Life  Ten- 
ants, II.  c. 

Negligence  in  Blowing  off  Gas  Well,  see 
Proximate    Cause,    143. 

Pumping  Oil  Well  on  Sunday,  see  Sunday, 
15. 

Question  for  Jury  as  to  Necessity  of  Pump- 
ing on  Sunday,  see  Trial,  157. 

61.  The  right  to  drill  oil  or  gas  wells 
through  a  stratum  of  coal  belonging  to  an- 
other person,  to  reach  oil  or  gas  in  a  lower 
stratum  belonging  to  the  owner  of  the  sur- 
face, is  a  right  which  exists  at  all  times,  al- 
though it  must  be  exercised  so  as  to  do  no 
violence  to  the  rights  of  the  owners  of  the 
coal.  Chartiers  Block  Coal  Co.  v.  Mellon, 
152  Pa.  286,  25  Atl.  .597,  18:  <02 
Increasing   flow;    decreasing  production   on 

adjoining  property. 

62.  A  gas  pump  may  lawfully  be  used  to 
increase  the  production  of  an  oil  well,  al- 
though the  production  of  wells  on  adjoining 
property  is  thereby  diminished.  Jones  v. 
Forest  Oil  Co.  194  Pa.  379,  44  Atl.  1074, 

48:  748 

63.  The  pumping  of  natural  gas,  or  the 
use  of  other  artificial  devices  to  increase  its 
flow,  from  a  continuous,  connected,  and 
limited  reservoir  in  the  earth,  to  the  dam- 
age of  other  proprietors  who  have  wells  sup- 
plied from  such  common  reservoir,  is  an  un- 
lawful injury  to  the  common  rights  of  the 
latter,  independently  of  any  statute  on  the 
.subject.  Manufaclurers'  Gas  &  O.  Co.  v. 
Indiana  Gas  &  O.  Co.  155  Ind.  461,  57  N.  E. 
912,  50:  768 

64.  The  explosion  of  nitroglycerine  in  a 
gas  well  on  one's  own  land,  to  increase  the 
natural  flow,  is  not  an  unlawful  interference 
with  the  rights  of  other  persons  from  whose 
land  the  gas  is  thereby  drawn.  People's 
Gas  Co.  V.  Tyner,  131  Ind.  277,  31  N.  E.  59, 

16:  443 

65.  Neither  a  landowner  nor  one  acquiring 
oil  rights  in  hi&  lands  has  a  right  of  action 
because  of  the  drilling  and  operation  of 
wells  upon  adjoining  lands  which  draw  the 
oil  from  his  lands,  but  his  remedy  is  to  drill 
wells  along  and  near  the  division  line  so  as 
to  prevent  the  passage  of  such  oil.  Kelley 
v.  Ohio  Oil  Co.  57  Ohio  St.  317,  49  N.  E.  399, 

39:  765 
Liability  for  injuries  by. 
Injury  to  Water  by,  see  Waters,  452. 

66.  The  owner  of  a  gas  well  situated  near 
a  public  highway  may  lawfully  open  it  for 
the  purpose  of  allowing  the  gas  to  blow  the 
water  out  of  it,  although  the  noise  thereby 
made  is  clearly  such  as  to  frighten  the 
horses  of  persons  riding  or  driving  along  the 
highway;  but  in  doing  so  he  must  exercise 
care  not  to  inflict  injury  thereby  upon  such 
Iiersons  or  their  property.  Snyder  v.  Phila- 
delphia Co.  54  W.  Va.  149,  46  s'.  E.  366. 

63:  896 
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4.  Leases. 
a.  In  General. 

p]stoppel  as  to,  see  Estoppel,  142. 

Evidence  of  Oral  Inducement  by  Lessor,  see 
Evidence,   1114. 

Of  Infant's  Land,  see  Infants,  91. 

Injunction  against  Operating  Under,  see  In- 
junction, 466,  469. 

Lessor's  Liability  for  Megligence,  see  Land- 
lord and  Tenant,  130. 

Partnership  in,  see  Partnership,  9. 

Repeal  of  Statute  as  to,  see  Statutes,  572. 

Taxation  of  Oil,  see  Taxes,  107. 

Question  for  Jury  as  to  Negligence,  see 
Trial,  73. 

For  Editorial  Notes,  see  infra,  III.  §§  1,  7, 
8,  10. 

67.  Where  a  party  holds  a  lease  upon  land 
for  oil  and  gas  purposes,  upon  the  usual 
terms  and  conditions,  paying  one  eighth  of 
the  oil  produced  as  royalty,  the  oil,  while 
it  remains  in  sifv,  must  be  regarded  as 
realty,  and  as  remaining  the  property  of  the 
lessor  until  brought  to  the  surface.  Carter 
V.  Tyler  County  Ct.  45  W.  Va.  806,  43  S.  E. 
216,  43:  725 

68.  An  oil  lease  investing  the  lessee  with 
the  riglit  to  remove  all  the  oil  in  place  in 
the  premises,  in  consideration  of  giving  the 
lessors  a  certain  per  cent  thereof,  is  in  legal 
effect  a  sale  of  a  portion  of  the  land,  and 
the  proceeds  represent  the  respective  in- 
terests of  the  lessors  in  the  premises.  Wil- 
son V.  Hughes,  43  W.  Va.  826,  28  S.  E.  781, 

39:  292 

69.  A  lease  of  land,  oil.  and  gas  for  a  lim- 
ited time  and  purpose,  and  not  merely  a  li- 
cense, is  made  by  an  instrument  which 
grants,  demises,  and  lets  "all  the  petroleum 
and  gas  in  or  under  that  certain  tract  of 
land,  .  .  .  and  also  all  the  said  tract 
of  land,  for  the  purpose  and  with  the  ex- 
clusive right  to  drill  and  operate  upon  said 
premises  for  said  petroleum  and  gas." 
W^oodland  Oil  Co.  v.  Crawford,  55  Ohio  St. 
161,  44  N.  E.  101)3.  34:  62 

70.  A  grant  of  "the  sole  right  to  produce 
petroleum  and  natural  gas"  from  certain 
land  for  ninety  days  from  date,  and  as  much 
longer  as  oil  oi"  gas  is  found  and  produced 
in  paying  quantities,  containing  a  covenant 
for  the  completion  of  an  additional  well 
within  ninety  days,  is  not  a  lease,  but  a 
grant  of  a  right,  which  expires  by  its  own 
limitation  at  the  end  of  ninety  days  if  the 
conditions  of  its  extension  are  not  complied 
with.  Detlor  v.  Holland.  57  Ohio  St.  492. 
49  N.  E.  690.  40:  266 

71.  An  agreement  to  furnish  pipes,  fix- 
tures, and  plumbing  for  supplying  the  les- 
sor's house,  included  in  a  lease  for  oil  and 
gas  purposes,  and  to  leave  the  pi])es  and  fix- 
tures if  the  well  eea>es  to  be  a  jiayiiig  one, 
must  be  construed  to  apply  only  if  gas  is 
obtained  bv  tlie  leasee.  I'.vans  v.  Consum- 
ers' Gas  Trust  Co.  (Ind.)  Xo  Oif.  Pvep.  29  N. 
E.  398.  [This  ea-e.  jieiiding  petition  for 
rehearing,    was    -cttled    and    on    stii)ulation 


was  disniisseil.l 
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Validity. 

72.  A  lease  for  the  purpose  of  operating 
for  oil  and  gas,  without  other  consideration 
than  prospective  oil  royalty  and  gas  rental, 
is  voidable,  if  not  void,  at  the  pleasure  of 
either  party,  where  it  does  not  bind  the 
lessee  to  diligent  search  for  oil  and  gas. 
Steelsmith  v.  Gartlan,  45  W.  Va.  27,  29  S. 
E.  978,  44:  107 
Conditions  as  to  developing. 

Forfeiture  for  Breach  of,  see  infra,  85-91. 
For  Editorial  Notes,  see  infra,  III.  §  7. 

73.  A  condition  subsequent  to  develop  the 
property  upon  discovering  oil  or  gas  in  pay- 
ing quantities  is  implied  in  a  contract  giv- 
ing the  right,  for  a  nominal  consideration, 
to  enter  upon  and  explore  for  oil  or  g&s, 
where  there  is  a  provision  that,  upon  fail- 
ure to  drill  a  well  within  a  specified  time, 
the  lessee  shall  pay  a  certain  amount  per 
day  while  such  completion  is  delayed.  Gad- 
bury  V.  Ohio  &  I.  Consol.  Nat.  &  Ilium.  Gas 
Co.  162  Ind.  9,  67  N.  E.  259,  62:  895 

74.  The  boring  of  a  well  within  ninety 
days  is  a  condition  precedent  to  the  con- 
tinuance of  an  oil  and  gas  lease  which,  in 
consideration  of  $1,  grants  all  the  oil  and 
gas  in  certain  land,  with  the  privilege  of 
operating  therefor  for  the  term  of  five  years, 
and  as  much  longer  as  oil  or  gas  is  found 
in  paying  quantities,  not  exceeding  thirty- 
five  years  from  date,  with  a  royalty  of  one- 
seventh  part  or  share  of  the  oil  produced 
and  saved,  but  with  a  proviso  that  a  well 
shall  be  completed  within  ninety  days,  in 
default  of  which  the  lessee  shall  pay  a 
forfeiture  of  $50,  since  the  only  substantial 
consideration  consists  of  the  prospective 
royalties.  Huggins  v.  Daley,  40  C.  C.  A.  12, 
99  Fed.  606,  48:  320 
Right  and  title  acquired  under  lease. 
Rights  as  to  Fixtures,  see  Fixtures,  37. 
Rights  of  Life  Tenant  as  to,  see  Life  Ten- 
ants, 54-58. 

Notice   to    Purchaser   of   Land,   of   Lessee'^ 
Rights,  see  Vendor  and  Purchaser,  100. 

75.  A  lease  of  a  certain  tract  of  land  for 
gas  purposes,  providing  that  no  wells  shall 
be  drilled  within  300  yards  of  a  certain 
building,  is  as  much  a  lease  of  that  part  of 
the  territory  as  of  any  other  part,  subject 
to  the  provision  as  to  locating  wells  upon  it. 
Westmoreland  &  C.  Natural  Gas  Co.  v.  De 
Witt,  130  Pa.  235,  18  Atl.  724,  5:  731 

76.  The  mere  drilling  of  a  well  and  the 
discovery  of  oil  do  not  give  a  vested  interest 
in  the  oil  to  the  lessees  in  an  oil  and  gas 
lease  providing  for  the  completion  of  one 
well  within  a  year,  or  the  payment  of  a 
stipulated  rental  for  each  year  the  lease 
may  remain  in  force,  so  as  to  give  them  the 
right  to  cease  operations,  refuse  to  develop 
the  property,  and  simply  hold  it  for  specu- 
lative purposes,  but  merely  vests  in  them 
the  right  to  produce  and  take  the  oil  in  ac- 
cordane(>  with  the  terms  of  the  contract. 
Parish  Fork  Oil  Co.  v.  Bridgewater  Gas  Co. 
.il   \V.  ^•a.  .is:!.  42  S.  K.  055.'  59:  ."166 

i~.  \  ]oase  for  the  ]inrpose  of  operatin!^ 
for  nil  and  gas  for  live  years  and  as  mueli 
longer  as  oil  or  gas  is  tound  in  paying  quan- 
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titles,  without  other  consideration  than 
prospective  oil  royalty  and  gas  rental,  vests 
no  present  title  in  the  lessee  except  the  mere 
right  of  exploration;  but  the  title  remains 
inchoate  and  contingent  on  the  finding, 
under  explorations  provided  for  in  such 
lease,  of  oil  and  gas  in  paying  quantities; 
and  the  completion  of  a  nonproductive  well, 
even  though  at  great  expense,  vests  no  title 
in  such  lessee.  Steelsmith  v.  Gartlan,  45  W. 
Va.  27,  29  S.  E.  978,  44:107 

78.  A  lease  for  the  purpose  of  operating 
for  oil  and  gas  for  five  years  and  as  mucli 
longer  as  oil  or  gas  is  found  in  paying 
quantities,  without  other  consideration  than 
prospective  oil  royalty  and  gas  rental,  be- 
comes invalid  and  of  no  binding  foi'ce  as  to 
any  of  its  provisions,  after  an  unsuccessful 
attemjit  to  bore  a  well  is  abandoned,  where 
there  is  no  provision  contained  therein  for 
the  boring  of  a  second  well  if  the  first  well 
proves  nonproductive.  Id. 

79.  An  oil  and  gas  lease  for  two  years 
"and  as  much  longer  as  oil  or  gas  ie  found 
in  paying  quantities  thereon  or  the  rental 
paid  thereon,"  providing  for  a  rent  of  one 
eighth  of  the  oil  and  $250  per  year  for  gas, 
requiring  one  well  to  be  completed  within 
one  month  or  $15  per  month  in  advance  to 
be  paid  for  the  delay  until  one  well  shall 
be  completed,  and  that  failure  to  complete 
one  well  or  to  make  such  payments  for  the 
delay  will  render  the  lease  void  at  the  op- 
tion of  the  lessor. — does  not  give  the  lessee 
a  right  to  continue  the  lease  by  payment  of 
$15  per  month  after  the  expiration  of  two 
vears  after  beginning  operations.  Bettman 
V.  Harness,  42  W.  Va.  433,  26  S.  E.  271, 

36:  566 
Liability  for  rent. 
For  Editorial  Notes,  see  infra.  III.  §  7. 

80.  The  mere  failure  of  the  wife  of  the 
lessor,  who  has  an  interest  in  the  land,  to 
sign  an  oil  and  gas  lease  purporting  to  give 
an  exclusive  privilege  during  ten  years  to 
operate  for  oil  and  gas,  will  not  defeat  a  re- 
covery of  rent  for  the  time  of  the  lessee's 
enjoyment  of  the  exclusive  privileges  under 
the  lease,  and  of  a  sum  agreed  to  be  paid 
for  failure  to  bore  a  well  on  the  land  with- 
in tlie  time  specified,  where  the  wife  ac- 
(|uiosfod  in  the  lease  without  objection  and 
was  willing  to  sign  it,  and  the  lessee  con- 
tinuoi]  to  retain  it  after  knowledge  of  her 
interest,  for  inore  than  a  year  and  until  suit 
was  brought  for  the  money  due  thereon. 
Kunkle  v.  People's  Natural  Tias  Co.  165  Pa. 
133.  .30  At  1.  719.  33:847 

SI.  A  recovery  of  tlio  aarecd  rental,  and 
not  merely  of  unli(Hii(JatPd  damages,  can  be 
hail  by  the  lessor  on  failure  to  drill  an  oil 
or  ua-  well  as  aLTi'eeil  by  a  lessee  who  proin- 
i-e-  that  oil  -iicli  ilefatilt  he  will  ])ay  a 
^peritie.l  rental.  Wo.  .  1  la  11.1  Oil  Co.  V.  Craw- 
44  N.  K.  in:).-;.  34:  Cyl 
lea-e.   whieli,   to 
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out keeping  any  account  or  preserving  any 
record  of  the  amount  of  gas  produced  by  it. 
will  be  compelled  to  account  for  the  propor- 
tionate part  called  for  by  the  contract  of 
the  whole  amount  of  gas  produced  and  soM 
by  it,  under  the  principle  which  is  applied 
in  case  of  the  fraudulent  confusion  i-r 
goods.  Stone  v.  Marshall  Oil  Co.  208  Pa.  85, 
57  Atl.  183,  65:  218 

6.  Forfeiture. 

As  Constructive  Entry  by  Lessor,  see  Land- 
lord and  Tenant,'  236. 
For  Editorial  Notes,  see  infra.  III.  §§  1,  9. 

83.  The  cancelation  of  a  gas  lease  on  the 
ground  that  it  was  procured  by  fraud  will 
not  be  decreed,  although  the  lessee,  con- 
trary to  his  assertions  at  the  time  of  pro- 
curing it,  is  wasting  the  gas  for  the  pur- 
pose of  injuring  other  operators  in  the  same 
field,  where  by  so  doing  he  subjects  himself 
to  a  statutory  penalty;  since  it  will  not  be 
presumed  that  he  will  continue  to  do  so. 
Louisville  Gas  Co.  v.  Kentucky  Heating  Co. 
25  Ky.  L.  Rep.  1221,  77  S.  W.  368,      70:  558 

84.  Equity  may  enforce  a  forfeiture  of  a 
contract  for  the  right  to  explore  for  oil  oi 
gas  on  a  tract  of  real  estate  where  it  would 
be  against  equity  to  permit  the  lessee  long- 
er to  assert  his  title.  Gadburv  v.  Ohio  Si  I. 
Consol.  Nat.  &  Ilium.  Gas  Co.  162  Ind.  9, 
67  N.  E.  259,  62:  895 
For  breach  of  conditions. 

85.  A  provision  in  an  oil  and  gas  lease; 
that  it  shall  be  null  and  void  on  failure  of 
the  lessee  to  perform  his  agreement,  is  no 
defense  to  him  for  breach  of  his  agreement, 
but  merely  gives  the  lessor  an  option  to  de- 
clare it  void  for  that  reason.  Evans  v.  Con- 
sumer's Gas  Trust  Co.  (Ind.)  No  Off.  Rep. 
29  N.  E.  398.  [This  case,  pending  petition 
for  rehearing,  was  settled  and  on  stipula- 
tion was  dismissed.]  31:  673 

86.  The  condition  of  an  oil  lease,  that  fail- 
ure of  the  lessee  to  perform  his  covenants 
shall  work  an  absolute  forfeiture,  and  there- 
upon his  privileges  or  easements  shall 
absolutely  cease,  provided  that  this  shall 
not  prevent  the  collection  of  any  money  due 
from  him  before  such  forfeiture,  is  wholly 
in  the  interest  and  for  the  protection  of  the 
lessor;  and  it  is  at  his  option  to  exercise 
or  not  to  exercise,  the  right  to  declare  the 
forfeiture.  Wills  v.  Manufacturers  Natural 
fias  Co.  130  Pa.  222,  18  Atl.  721,  5:  603 

87.  The  forfeiture  of  an  oil  and  gas  lease 
is  for  the  benefit  of  the  lessor  and  at  his  op- 
tion, although  the  lease  provides  that  failure 
on  the  part  of  the  lessee  to  complete  a  well 
or  wells  as  specified  or  to  pay  the  rental  as 
provided  ''shall  render  this  lease  and  agree- 
ment null  and  void,  together  with  all  rights 
and  claims,  and  not  binding  on  either  party, 
and  not  to  be  revived  without  the  consent  of 
lioth  parties  hereto  in  writing."  Woodland 
oil  Co.  V.  Crawford,  55  Ohio  St.  161.  44  N. 
]•;.    1093.  34:  62 

SS.  An  agreement  whereby  certain  lands, 
in  consideration  of  $.50,  are  leased  for  the 
.-ole  purpose  of  boring  and  operating  for  oil 
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and  gas,  and  laying  pipes  and  building 
tanks,  etc.,  thereon  to  take  care  of  the  prod- 
ucts, for  the  period  of  fifteen  years;  with 
a  provision  tliat  the  lessee  shall  complete 
one  well  on  the  premises  within  one  year 
from  its  date,  or  pay  the  lessor  a  rental  of 
50  cents  an  acre  for  each  year  the  lease  may 
remain  in  full  force  after  the  first  year; 
immediately  followed  by  the  stipulation 
that  the  .$50  is  to  pay  all  rentals  on  the 
lease  for  the  period  of  one  year  from  the 
date  thereof,  and  that,  when  the  first  well 
is  completed,  then  all  cash  rentals  shall 
cease, — does  not  bind  the  lessee  tp  do  any- 
thing further  after  completing  one  well  on 
the  premises;  and  upon  his  abandonment  of 
further  operations  for  more  than  eighteen 
months,  leaving  the  well  unprotected,  so 
that  it  caves  in  and  partially  fills  up,  the 
lessor  has  the  right  to  lease  the  land  to 
another.  Parish  Fork  Oil  Co.  v.  Bridge- 
water  Gas  Co.  51  W.  Va.  583,  42  S.  E.  655, 

59:  566 

89.  A  forfeiture  of  a  gas  lease  for  breach 
of  a  condition  subsequent  is  svifficiently  evi- 
denced to  give  equity  jurisdiction  of  a  suit 
to  declare  it,  where,  although  the  lessor  was 
not  out  of  possession  so  that  he  could  not 
enter  for  the  breach,  he  has,  after  failure 
for  a  long  time  without  apparent  excuse  to 
develop  the  property,  treated  the  lease  as 
abandoned.  Gadbury  v.  Ohio  &  I.  Consol. 
Nat.  &  Ilium.  Gas  Co.  162  Ind.  9,  67  N.  E. 
259,  62:  895 

90.  Where  a  lease  for  years  for  drilling 
for  petroleum  oil  and  gas  contains  a  pro- 
vision that  the  parties  of  the  second  part 
covenant  to  commence  operations  within 
nine  months  or  to  thereafter  pay  $1.33  1-3 
per  month  until  work  is  commenced,  and 
that  a  failure  to  comply  with  either  con- 
dition shall  work  an  absolute  forfeiture  of 
the  lease,  and  there  is  no  covenant  for  re- 
entry, if,  on  failure  to  commence  operations 
or  to  pay  money  in  lieu  thereof,  the  lessor 
leases  to  another  person,  the  first  lease  is 
avoided  and  the  second  lease  is  good  against 
it.  as  the  execution  thereof  is  a  sufficient 
declaration  of  forfeiture  without  demand 
and  re-entry.  Guffey  v.  Hukill,  34  W.  Va. 
49,  11  S.  E.  754.  8:  759 

91.  No  judicial  proceeding  is  necessary  to 
avoid  an  oil  and  gas  lease  for  failure  to 
comply  with  a  condition  precedent  by  bor- 
ing a  well,  where  the  lease  merely  gave  the 
right  to  the  oil  and  gas,  with  the  privilege 
of  -operating  therefor  on  the  land,  since  the 
landlord  lias  never  been  out  of  possession 
and  cannot  re-enter  upon  himself.  Huggins 
V.  Daley,  40  C.  C.  A.  12,  99  Fed.  606,     48:  320 


III.  Editorial   Notes. 

§  I.  Generally. 

Question  relating  to  mining  claims  as  Fed- 
fi'al  question.     62:  534. 

Riglit  to  cut  timber  on  mineral  lands.  70: 
ft04. 

Right  of  dower  in.      16:  247. 


Distinction  between  lease  and  license  as  to 

minerals.     18:  492. 
Conveyance  of;  rights  of  owner  of  surface 
and  of  mineral.     13:  627.* 
Pollution  of  water  for  mining  purposes.     24: 

64. 
Coal  as  real  estate  for  purposes  of  taxation. 

15:  297. 
Leases  of  oil  lands,  covenants  in.     12:  290.* 
Right  of  foreign  company  to  engage  in  rain- 
ing.    24:  327. 
Statutory  provisions  for  protection  of  work- 
men   in.     25:  848. 
Duty  of  owner  of  mine  to  servants  of  per- 
son   engaged    in    mining. 
46:  72. 
Equitable   relief  against  forfeiture  of  min- 
ing leases.     69:  858. 
§  2.  Relocation. 

Relocation  of  mining  claim  as  abandoned  or 
forfeited.     68:  833. 
When  claim  subject  to  relocation.     68: 
833. 
Generally.     68:  833. 
Relocation  after  application  or  en- 
try for  patent.     68:  835. 
Relocation  before  abandonment  or 
forfeiture    of   original    lo- 
cation.    68:  836. 
Relocation  after  default  in  assess- 
ment work,  but  while  orig- 
inal locator  still  in  occu- 
pation.    68:  837. 
Resumption  of  work.     68:  837. 
Effect  of,  generally.     68:  837. 
Resumption    after    initiation,   but 
before   completion,    of   re- 
location.    68:  838. 
Resumption    after    failure   to   per- 
fect, or  after  forfeiture  or 
abandonment    of,    reloca- 
tion.    68:  839. 
Continuing  work  commenced  before 
expiration    of    year.     68: 
839. 
Necessity   of   prosecuting    resump- 
tion   work    in   good    faith 
and    with    due    diligence. 
68:  840. 
Who  may  relocate.     68:  841. 

Nonmineral  claimant.     68:  841. 
Relocation    by,    or    in    interest    of, 
owner  of  original  location. 
68:  841. 
Relocation  by  cotenant.     68:  842. 
When  all  or  part  of  forfeited  or  aban- 
doned   claim    was    within 
lines  of  junior  location,  or 
subsequent   right   of   way. 
68:  842. 
Requisites  and  mode  of  relocation.     68: 
845. 
Generally.     68:  845. 
By  owner  of  adjoining  or  overlap- 
ping claim.     68:  845. 
Necessity   of   referring  in   location 
certificate       to       previous 
abandonment     or     forfeii,- 
ure.     68:  846. 
Discovery  shaft  or  equivalent;   de- 
claratorv   statement.      68: 
846. 
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Right  of  reloeator  to  be  credited  with 

value      of      improvements 

made  bv  original  locator. 

68:  846.' 

Character  and  availability  of  relocator's 

rights.     68:  846. 
Burden   of  proof;   pleading.     68:  847. 
Procedure  when  relocation   made  pend- 
ing application  for  patent. 
68:  847. 
Placer  claims.     68:  848.     ' 
Miscellaneous.     68:  848. 
Right  of  cotenant,  agent,  or  person  stand- 
ing in  other  fiduciary  re- 
lation, to  relocate  a  min- 
ing claim  for  his  own  ben- 
efit   to    the    exclusion    of 
other  party.     50:  184. 
Cotenant.     .50:  184. 
Agent.     50:  186. 
fJrantor;  mortgagor.     50:  186. 
§  3.  Rights  under  tunnel-site  locations. 
Statutorv    authority    for    tunnel-site    loca- 
tions.    53:794. 
Precedence   as   between   tunnel   locator   and 

surface  locator.     53:  794. 
Extent    of   tunnel    locator's   right   to   veins 
discovered  in  tunnel.     53: 
795. 
Necessity  of  following  up  discovery  in  tun- 
nel by  location  on  surface. 
53:  795. 
Right   and   duty  of  tunnel   locator   to   "ad- 
verse"   surface    locations; 
meaning  of  "line  of  tun- 
nel."    63:  796. 
Expenditures  on  tunnel.     53:  799. 
Location   and  notice   of   tunnel   claim.     53: 

799. 
Miscellaneous.     53:  799. 
§  4.  Lodes  or  veins  within  placer  claims. 
Generally.     50:  28!). 

When    lode    excluded    from     placer    patent. 
.50:  28.0. 
I'nknown   lodes.     50:  289. 
Known  lodes.     50:  290. 
(ieneraily.     50:  290. 
What  constitutes  knowledge;  char- 
acter  of   vein   or   lode   as 
known.     50:  290. 
Belief.     50:  290. 
Necessity    that    lode    be    pre- 
viously located.     50:  290. 
Constructive  notice.     50:  201. 
Character    of    vein    or    lode    as 
known.     .50:  201. 
To   whom   known.     50:  202. 
Time  of  knowlodj/o.     50:  292. 
Presumption  and  i)root  as  to  knowledge 

of  vein  or  lodo.      .50:  202. 
Validity    and    efl'ect    of    oxprpss    excep- 
tion in  plafor  ]i:ilcnt.     50: 
293. 
Entertaining      apiilioations.      and      granting 
pati'iits.     for     lode     (daim? 
after    i---uance    of    placer 
patent.      50:  20.1. 
Width   of  lode  rlaim.      5o :  2'.t4. 
Adverse:   effcri    nf  indLiim-nt    in  ad\i'rse  suit. 
50:  2!>4. 


Right   to  locate   lodo  claim  before  applica- 
tion for  placer  patent.   50: 
295. 
■Miscellaneous.     .50:  2'I0. 
§  5.  Veins  intersecting,  crossing,  or  uniting. 
Veins    intersecting    or    crossing,    generally. 

50:  209. 
Necessity  of  ad  versing.     50:  212. 
Veins  uniting.     50:  212. 
§  6.  Right  to  fellow  vein  on  dip  beyond  sur- 
face lines. 
In  general.     53:  491. 
Parallelism  of  lines.     53:  492. 
When  the  apex  crosses  both  side  lines.     53: 

495. 
When  the  apex  crosses  an   end  line  and  a 

side  line.     53:  496. 
When  the  apex  enters  across  a  side  line  and 
departs    across    the    same 
side  line.     53:  497. 
Identity  of  the  vein  or  lode.     53:  497. 
Conflict  and  priority  of  rights.     53:  490. 
Uniting    interests;    laying    lines    of    junior, 
iipon  senior,  location.     53: 
501. 
The  right  as  aflfected  by  contract.     53:  502. 
Degree  of  dip.     53:  503.' 
Right  as  to  veins  other  than  discovery  vein. 

53:  503. 
Title  to  ore  bodies  that  apex  beyond  claim, 
when    adverse   party   can- 
not follow  dip.     53:  504. 
Miscellaneous.     53:  506. 
§  7.  Liability  for  rent  on  oil  and  gas  lease. 
In  general.     33:  847. 

Lessee's  failure  to  prosecute  work.     33:  848. 
Production  in  paying  quantities.     .33:  849. 
Termination  of  liability.     33:  850. 
§  8.  Effect   of   assignment   of   oil   and   gas 

lease. 
Liability  of  assignor.     34:  62. 
Liability  of  assignee.     34:  63. 
§  9.  Forfeiture  of  oil  and  gas  lease. 
Generally.     31 :  673. 
Manner  of  enforcing  forfeiture  clause.     31 : 

673. 
Waiver.     31 :  673. 
Estoppel.     31:  673. 

How  forfeiture  clause  regarded.     31:  674. 
Absence  of  obligation  clause.     31:  6i4. 
Effect  of  alternative  provision  for  rent.    31 : 

674. 
Who  may  set  up  forfeiture.     31 :  674. 
§  10.  Nature  of  property  in  mineral  oil  or 

gas. 
Natural  gas.     25:  222. 
Petroleum.     25:223. 

Rifht  to  drill  through  coal  of  another  own- 
er.    25 :  225. 
Nature  of  interest  in  leases.     25:  226. 


MINING  CORPORATION. 

Liability  of  Stockholders  in.  see  Corpora- 
tions. 614. 

Condpiniiatioii  of  Land  of.  see  Eminent  D.)- 
main.  2S:  20. 

Rproivcr  for.  .<ee  Receivers.  43,  80,  104. 
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MINING    PARTNERSHIP. 
See  Partnership,  9-11,  20,  78,  79,  108,  123. 


MINISTER. 


Expert  Evidence  by,  see  Evidence,  1309. 
Of  Church,  see  Religious  Societies,  IV, 


MINISTERIAL   ACT. 

Mandamus  to  Compel,  see  'Mandamus,  G-9, 
34,  36,  37. 


MINNESOTA. 


Concurrent  Jurisdiction  of  Course  of  Action 
Arising  on  Mississippi  River,  see  Bound- 
aries, 1;  Courts,  30-34. 


MINORITY. 


Rights  of,  see  Corporations,  463;    V.  e,  2; 
Religious  Societies,  III.  c. 


MINORS. 


See  Infants. 


MISCARRIAGE. 


Damages  for,  see  Damages,  328-332. 
Liability  for  Causing,  see  Fright,  11,  12. 
Death  of  Female  in  Procuring,  see  Homicide, 

9. 
Proximate  Cause   of,  see  Proximate  Cause, 

139. 

Editorial  Notes. 

Recovery  of  damages  for.     32:  142. 


MISDEMEANOR. 

Editorial  Notes. 

Homicide  by   officer  in  making  arrest   for. 

8:  534.* 
Homicide    in    attempting   to    prevent.      67: 

536. 


MISFEASANCE. 


Liability  of  Directors  for,  see  Corporations, 
320. 


MISCEGENATION. 

See  Marriage,  46. 

Editorial   Notes. 
Conflict  of  laws  as  to.     57:  167. 


MISDELIVERY. 


MISNOMER. 
Abatement  for,  see  Justice  of  the  Peace,  21. 

♦«-# 

MISREPRESENTATIONS. 
See  Fraud  and  Deceit. 


MISSIONARY  SOCIETY. 

Charitable  Gift  to,  see  Charities,   75,   85b, 

86. 
Incorporation  of,  see  Religious  Societies, .  1 . 


MISSISSIPPI  RIVER, 


As  Boundary,  see  Boundaries,  1,  3. 
Concurrent  Jurisdiction  of  Causes  of  Action 
Arising  on,  see  Courts,  30-34,  36,  37. 


Of  Property  Shipped,  see  Carriers,  IT.  b,  4, 
c. 


MISTAKE. 

In  Notice  of  Appeal,  Effect,  see  Appeal  and 
Error,  133. 

Effect  of,  on  Undertaking  on  Appeal,  see 
Appeal  and  Error,  147. 

In  Amount  of  Judgment,  Correcting  on  Ap- 
peal, see  Appeal  and  Error,  1193. 

In  Identity,  as  Defense  for  Making  Assault, 
see  Assault  and  Battery,  18,  19. 

Recovery  Back  of  Taxes  Paid  Under,  see 
Assumpsit,  39-47,  60a-63b. 

Liability  of  Attorney  for,  see  Attorneys, 
43-45. 

In  Payment  of  Check,  see  Banks,  130;  Par- 
ties, 9. 

As  to  Time  to  Protest  Note,  see  Banks, 
257. 

Cancelation  of  Writing  for,  see  Cancelation 
of  Instruments,  1. 

In  Wrongfully  Ordering  One  from  Public 
Resort,  see  Case,  11. 

In  Compromise,  see  Compromise  and  Set- 
tlement. 18. 

In  Transmitting  Telegram.  Law  Governing 
Liability  for,  see  Conflict  of  Laws,  102, 
103. 
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As  to  Nature  of  Contract,  see  Contracts, 
87. 

As  Ground  for  Rescinding  Contract,  see 
Contracts,  801;  Vendor  and  Purchaser, 
66,  67. 

As  Affecting  Divorce,  see  Divorce  and  Sepa- 
ration, 52-54. 

In  Election  of  Claim,  see  Election  of  Rem- 
edies, 56. 

Of  Owner  in  Consenting  to  Erection  of 
Building,  see  Encroachment. 

Estoppel  to  Repudiate  Election  Made  under, 
see  Estoppel,  272. 

In  Copying  Deed,  Effect,  see  Evidence,  856. 

Parol  Evidence  of,  see  Evidence,  1202. 

As  Ground  for  Reforming  Insurance  Policy, 
see  Insurance,  234,  235. 

In  Cancelation  of  Insurance,  see  Insurance, 
246,  247. 

In  Computing  Amount  of  Encumbrance,  Ef- 
fect on  Insurance,  see  Insurance,  412. 

Of  Insurance  Agent,  Estoppel  by,  see  In- 
surance, 800-805. 

Correction  of.  Nunc  Pro  Tunc,  see  Judg- 
ment, 76. 

Effect  of,  in  Making  Person  a  Party,  see 
Judgment,   266. 

In  Notice  of  Appeal,  see  Justice  of  the 
Peace,  24. 

Of  Name,  in  Libelous  Publication,  see  Libel 
and  Slander,  22. 

As  Defense  to  Libel  Suit,  see  Libel  and 
Slander,   185,   186. 

Cancelation  of  Release  of  Mortgage  for,  see 
Mortgage,   120. 

Reformation  of  Instrument  for,  see  Refor- 
mation of  Instruments,  4—14. 

As  Ground  for  Setting  Aside  Release,  see 
Release,  21. 

Pleading  as  to,  see  Pleading,  2,  3. 

In    Telegram,   see    Telegraphs,   II.   a,   3. 

In  Description  of  Property  Devised,  see 
Wills,  232-236. 

In  Name,  Amending  Process  to  Correct,  see 
Writ  and  Process,  7. 

1.  A  mistake  of  law  does  not  relieve  in 
p(|uitv  any  more  than  at  law.  Cartwright 
V.  Dickinson,  88  Tenn.  476.  12  S.  W.  1030, 

7:  706 

2.  Mistake  as  to  the  extent  of  his  right, 
under  the  community  law,  to  property 
which  a  man  contracts  to  convey,  is  not  a 
mistake  of  law  from  which  equity  will  re- 
fuse to  grant  relief.  Morgan  v.  Bell,  3 
Wash.   554,   28   Pac.   925.  16:614 

3.  The  maxim  that  ignorance  of  law  is 
no  excuse  for  nonperformance  of  a  con- 
tract has  no  application  where  the  mistake 
is  as  to  the  laws  of  the  state  of  the  Union 
other  than  that  of  the  contractor's  domicil. 

Id. 
Kilitorial    Xotc.-. 


Relief  of  purchaser  in  case  of  mutual  mis- 
take in  quantity  of  land 
sold.     11:376.* 

Parol  evidence  of  mistake  in  description  of 
land  devised.     16:  321. 

Release  of  mortgage  by.     58:  788. 

As    ground    for    injunction    against    judg- 
ment.    30:  797. 
Against  judgment  for  purchase  money, 
31:  750. 

Loss  of  appeal  by  mistake  as  ground  for  in- 
junction against  judgment. 
30:  560. 

As  defense  against  action  on  assessment  by 
mutual  fire  insurance  com- 
panies.   32:  491. 

Retention  of  policy  of  insurance  as  waiver 
of  mistake  or  fraud  of  in- 
surer or  its  agent.  67: 
705. 

Validity  of  promise  to  remedy  mistake. 
53:  358. 

As  affecting  liability  of  directors  for  acts 
in  excess  of  their  power. 
55:758. 

Relief  from  mistake  in  award.    11:  624.* 

In  written  contract;  relief  from.     11:857.* 

Adverse  possession  due  to  ignorance  or  mis- 
take as  to  boundary.  21: 
829. 

Larceny  of  money  or  property  delivered  by 
mistake.     52:  136. 

Proof  of  other  crimes  to  rebut  defense  of 
mistake  in  criminal  prose- 
cution.    62:  300. 

Validity  of  tax  sale  when  nonpayment  is 
due  to  mistake  or  negli- 
gence of  tax  officers.  20: 
487. 

Levy  of  assessment  by  mistake;  remedies. 
12:  618.* 

Liability  of  attorney  to  client  for  mistake. 
52:  883. 


♦  •» 


MISTRIAL. 
Change  of  Judge  as,  see  Criminal  Law,  72. 

♦>» 

MITIGATION. 
Of  Damages,  see  Damages,  III,  s. 
♦  •» 


MITTIMUS. 

Return  to   Prison  under  Old  Mittimus,  see 

Criminal   Law,  71. 
Delay  in  Executing,  see  Criminal  Law,   189. 

♦^"♦^ 


As    (iroiinil    i'(    l"(|nilal)le    llclicf.    Generally, 

>•(•(■   lv|uity.  IV.  i;^  3,  4.         I 
Ki|uitubl»'   n.-lici'  aL;aiii-i    I'urifitiirii  of  e>tate  I  MOB. 

line    to    nii>take.      liO:  8-19. 
As    a    jjroiiud    for    relief    from    a    v(jluntary  1  As    Kxeusin.ir  Carrier    for   Default,   see  Car- 

t  ru-t.     19:  707.  j  rier-.   777.  S:^0. 

.\s  to  quantity  v\  land  e<,>n\i'_\  ed.  riLilit  tu  re-  |  LiniiliiiL;'     Carrier's     Liability     for     Loss    or 

liei  iruin.    4:  525.*  Injury    by,    see    Carriers,    947, 


MODIFICATION;    MONEY. 
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Penalty  for  Lynching  by,  see  Constitutional 
Law,  259a,  658;  Jury,  44. 

County's  Liability  for  Acts  of,  see  Con- 
stitutional Law,  259a;  Counties,  38- 
41;   Eminent  Domain,  228. 

Municipal  Liability  for  Acts  of,  see  Munici- 
pal Corporations,  445-448,  512,  513. 

Death  of  Insured  by,  see  Insurance,  1018. 

Failure  to  Protect  Servant  from,  see  Mas- 
ter and  Servant,  55,  5C. 

Survival  of  Action  against  Master  for  Serv- 
ant Killed  by,  see  Abatement  and  Re- 
vival, 22. 

Allegations  as  to  Lynching  by,  see  Pleading, 
521. 

Sheriff's  Liability  for,  see  Sheriff,  1,  2. 

Liability  on  Sheriff's  Bond  for  Acts  of,  see 
Bonds,  67. 

See  also  Riot. 

Editorial   Notes. 

Liability  of  carrier  for  injury  to  passen- 
ger caused  by.     55:  713. 

Municipal  liability  for  acts  of.    24:  592. 

Allowance  of  interest  on  value  of  property 
destroyed  by  mob.  18:  454. 


MODIFICATION. 


Of  Contract,  see  Contracts,  V. 
Of  Judgment,  see  Judgment,  I.  g. 
Of  Will  by  Codicil,  see  Wills,  I.  f. 


MONEY. 

Right  to  Take,  from  Prisoner,  see  Arrest, 
11. 

Liability  of  Sleeping  Car  Company  for  Pas- 
senger's Loss  of,  see  Carriers,  725,  728, 
731. 

Innkeeper's  Liability  for  Loss  of,  see  Inn- 
keepers, 9. 

Opinion  as  to  Value  of  Coins,  see  Evidence, 
1326. 

Fraud  in  Passing  False  Token,  see  False 
Pretenses,  10. 

Judgment  for  Gold  Coin,  see  Judgment,  55, 
393. 

Judicial  Sale  Subject  to  Gold  Clause  in 
Mortgage,  see  Judicial  Sale,  24. 

In  CoMrt,  see  Money  in  Court. 

Payment  in  Spuiious  Money,  see  Pavment, 
6. 

Payment  in  Confederate  Money,  see  Pay- 
ment. 7. 

Presumption  of  Agent's  Authority  to  Receive 
Confederate  Money,  see  Evidence,  284. 

As  to  Public  ]\Ioney,  see  Appropriations; 
Public  Moneys. 

1.  The  ejection  of  a  passenger  from  a 
street  railway  oar  for  refusal  to  make  pay- 
ment otherwise  than  by  tendering  a  genuine 
silver  coin  of  the  United  States,  distin- 
guishable as  such,  though  somewhat  rare 
and  difl'ering  in  appearance  from  other  coins 
of  the  same  denomination   and   later  dates. 


renders  the  company  liable  for  damages,  al- 
though the  conductor  refused  the  coin  in 
good  faith  under  the  belief  that  it  was  a 
counterfeit.  Atlanta  Consol.  Street  R.  Co.  v. 
Keeny,  99  Ga.  266,  25  S.  E.  629,  33:  824 

la.  Money  is  a  generic  term,  and  may 
mean  not  only  legal- tender  coin  and  cur- 
rency, but  also  any  other  circulating  me- 
dium or  any  other  instruments  or  tokens 
in  general  use  by  the  commercial  world  as 
the  representatives  of  value.  State  v.  Mc- 
Fetridge,  84  Wis.  473,  54  N.  W.   1,  998, 

20:  223 
Mutilated  bills  as  legal  tender. 
See  also  infra.   Editorial   Notes. 

2.  The  rules  of  the  Treasury  Department 
of  the  United  States  in  regard  to  the  re- 
demption of  mutilated  notes  relate  simply 
to  redemption,  and  do  not  make  a  mutilated 
bill  legal  tender.  North  Hudson  County  R. 
Co.  V.  Anderson  (N.  J.  Err.  &  App.)  61  N.  J. 
L.  248,  39  Atl.  905,  40:  410 

3.  A  dollar  bill  from  the  upper  left-hand 
corner  of  which  a  piece  an  inch  and  a  half 
by  an  inch  and  a  quarter  has  been  torn  is 
not  a  legal  tender  for  car  fare,  since  the  con- 
ductor is  not  bound  to  accept  a  bill  sub- 
stantially nmtilated,  or  from  which  any  part 
which  might  aid  in  determining  its  genuine- 
ness is  absent.  Id. 
Contract  as  to  medium  of  payment. 

As   to   Medium   of   Payment   Generally,   see 

Payment,  I. 
See  also  infra.  Editorial  Notes. 

4.  The  right  to  contract  for  payment  in 
gold  coin  of  the  United  States  cannot  be 
taken  away  by  a  state  statute,  which  at- 
tempts to  make  any  debt  payable  in  any 
kind  of  lawful  money.  Dennis  v.  Moses,  18 
Wash.  537,  52  Pac.  333,  40:  302 

5.  A  reservation  of  ground  rent  in  "Span- 
ish milled  silver  dollars,"  without  specify- 
ing their  weight  or  fineness,  at  a  time  when 
they  were  legal  tender  by  act  of  Congress, 
is  presumed  to  be  for  the  benefit  of  the 
owner  of  the  rent;  and  a  tender  of  such  dol- 
lars for  the  rent  is  good,  even  after  Con- 
gress has  demonetized  them  and  Spain  has 
ceased  to  coin  them  and  provided  for  their 
withdrawal,  substituting  a  new  coinage,  the 
use  of  which  is  obligatory.  Johnson  v.  Ash, 
142  Pa.  45,  21  Atl.  754,  12:  219 

Editorial  Notes. 

Note  payable  in  foreign  money.     20:  481. 
Validitv    of   contract   for  payment   in   coin. 

29:  512. 
Form  of  judgment  on  obligation  to  pay  in 

coin.     29:  593. 
Tender  of  old.  worn,  or  mutilated  coin.     33: 

824. 
Base    coin.      1 :  199.* 

Judicial    notice   of   facts   in   relation   to   cir- 
culating   medium.      4:  42." 
Injunction    a,i;aiiist    enforcing    contracts    for 

Confederate    monev.      48: 

843. 
Award   on   contract   for  Confederate   money. 

58:  183. 
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MONEY  HAD  AND  RECEtVED— MONOPOLY. 


MONEY  HAD  AND  RECEIVED. 
See  Assumpsit,  II,  b. 

#  »  » 

MONEY  IN  COURT. 

Payment  of  Award  in  Eminent  Domain,  see 

iMiiinent   Domain,   302. 
Levy   on,  see  Levy  and   Seizure,  42,  43. 
(iarnishment  of,  see  Garnishment,  I.  c,  2. 
Payment  of,  by  Garnishee,  see  Garnishment, 

86. 
Interest   on,   see   Interest,   42. 
Intervention   as   to,   see   Parties,   206. 
Money    Arising    from    Receiver's    Sale,    see 

Receivers,  56. 
Improper   Application   of,   by    Receiver,   see 

Receivers,  68. 
Keeping  Tender  Good,  see  Tender,  2,  10,  II. 

L  Where  money  has  been  paid  into  court 
for  a  party,  to  satisfy  his  lien  upon  drafts 
which  he  has  been  compelled  to  deliver  up, 
a  creditor  of  his  who  is  not  a  party  to  the 
action  cannot,  by  petition,  intercept  the  pay- 
ment of  the  sum  due  to  the  debtor.  Tuck 
v.  Manning,   150  Mass.  211,  22  N.  E.   1001, 

5:  666 

2.  Creditors  who  have  acquired  neither  an 
assignment  of,  nor  a  lien  upon,  a  fund  paid 
into  court  for  their  debtor  in  a  suit  to 
which  they  are  not  parties,  cannot  intervene 
and  obtain  the   money.  Id. 

3.  Funds  paid  into  court  and  transferred 
to  depositaries  by  the  act  of  the  clerk  under 
color  of  authority  from  the  court,  not  disal- 
lowed by  the  court,  cannot  be  reached  with- 
out leave  of  the  court  by  bills  filed  by  claim- 
ants against  the  depositaries,  the  clerk,  or 
persons  in  whose  favor  the  court  has  decreed 
an  interest  in  such  funds,  .loncs  v.  Mer- 
chants' Nat.  Bank,  33  U.  S.  App.  703,  76 
Fed.   683,   22   C.  C.   A.  483,  35:  698 

4.  Money  in  the  hands  of  a  county  treas- 
urer for  a  person  entitled  to  the  compensa- 
tion paid  in  condemnation  proceedings  may 
be  wilhhekl  by  injunction  from  the  owner 
of  the  premises,  where  a  mortgagee  has  been 
omitted  by  mistake  from  the  condemnation 
proceedings;  and  a  decree  may  be  made  for 
the  application  thereof  upon  the  mortgage, 
saving  the  mortgagee's  right  to  contest  the 
sufficiency  of  the  amount.  Caluinot  River 
R.  Co.  V.  Brown,  136  111.  322.  20  N.  E.  501, 

12:  84 

5.  Transfer  of  a  fund  in  court  to  one  of 
the  parties,  under  a  stipulation  tlint  so  much 
as  shall  be  withdrawn  by  him  lie  will  ac- 
count for  and  pay  over,  willi  interest,  as  if 
the  same  had  actually  remained  on  deposit 
at  interest,  if  it  shall  be  finally  held  that 
it  belongs  to  the  other  party,  or  any  order 
or  judgment  shall  finally  bo  made  that  di- 
rects the  payment  to  the  lattor  of  any  ]iart 
thoroof,-  (loos  not  ilcvo-t  the  ])o\\or  of  tlio 
court  to  ilivcrt  flio  fund  to  a  now  owiior- 
sliij)  bv  an  oi'dor  in  tin-  ^anio  suit.  Uo 
iloehestcr,  13G  N.  Y.  S.'J.  32  X.  K.  702,  Hi:  101 


Editorial   Notes. 

Equitable  remedy  to  subject  to  judgment 
after  return  of  no  prop- 
erty  found.     63:  704. 

As  a  condition  of  relief  from  invalid  tax 
sale.     10:  297.* 

Garnishment  or  attachment  of.    12:  508.* 


MONEY    LENDERS. 
License  of,  see  License,  69. 


♦  *» 


MONEY  PAID. 

See  Assumpsit,  II.  a. 

■♦»» 


MONEY  RECEIVED. 
See  Assumpsit,  II.  b. 

♦  >» 

MONOPOLY. 

In  Sale  of  Railroad  Tickets,  see  Carriers, 
1020. 

Grant  of,  by  Carrier  to  Hack,  see  Carriers, 
1045-1067. 

Given  by  Carrier  to  Shipper,  see  Carriers, 
1113,   1114. 

In  Contract  for  Public  Work,  see  Constitu- 
tional Law,  449. 

In  Removal  of  Garbage,  see  Constitutional 
Law,  456-461. 

In  Keeping  of  Livery  Stable,  see  Constitu- 
tional Law,  529. 

In  Municipal  Printing,  see  Constitutional 
Law,  546. 

Of  State  in  Sale  of  Liquor,  see  Constitution- 
al Law,  958-959. 

Of  Gas  Company,  see  Gas,  2-4. 

In  Lease  of  City  Gas  Works,  see  Municipal 
Corporations,  303. 

In  Street  Paving  Contract,  see  Public  Im- 
provements, 17-18b. 

Of  Railroad  in  Street,  see  Highways,  130- 
141. 

By  Consolidation  of  Street  Railway  Lines, 
see   Street  Railways,  62-65. 

In  Text  Books,  see  Schools,  107-113. 

Of  Water  Company,  .'^ee  Waters,  III.  a. 

Unlawful  Monopolistic  Combinations,  see 
Conspiracy,  II.;  III.  §  2. 

Validity  of  Contract  Creating,  see  Contracts, 
IIL  e. 

Void  Provision  for,  in  Corporate  Charter,  see 
Corporations,  18. 

Stockholder's  Right  to  Enjoin  Corporation 
from  Entering  Trust,  see  Corporations, 
48!). 

('oni]iolling  Evidence  in  Suppression  of.  see 
('onstitutional  Law,  916. 

raking  ]']videiue  in  Proceedings  to  Suppress, 
see  Courts.  246. 

Evidence  of,  see  Evidence,  1625. 


MONTH-MORTALITY  TABLES. 
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Purchase  of  Other  Plants  as  Evidence  of, 
see  Evidence,  1950. 

Enjoin  ill  <?  Breach  of  Contract  for,  see  In- 
junction, 103. 

Injunction  to  Prevent,  see  Injunction,  117. 

Creation  of,  by  Press  Association  By-Laws, 
see  Xewspaper,  5. 

Who  May  Maintain  Action  against,  see 
Parties,  4,  23. 

Creation  of,  by  Seller  of  Patent  Right,  see 
Patents,  21. 

Effect  of  Re-enacting  Statute  for  Suppres- 
sion of,  see  Statutes,  614. 

1.  The  doctrine  of  "monopoly"  does  not 
apply  to  business  of  the  state  in  the  exer- 
cise of  its  governmental  functions, — such  as 
the  exclusive  control  of  the  traffic  in  in- 
toxicating liquors.  State  ex  rel.  George  v. 
Aiken,  42  S.  C.  222,  20  S.  E.  221,  26:  345 

2.  The  rule  which  prohibits  the  granting 
of  monopolies  applies  only  to  such  things 
as  are  of  common  right,  and  is  never  applied 
to  things  which  are  monopolies  in  their 
nature.  Hence  it  will  not  prevent  the 
granting,  for  a  reasonable  and  fixed  period, 
of  the  exclusive  right  to  operate  a  railway 
line  in  certain  streets.  Indianapolis  Cable 
Street  R.  Co.  v.  Citizens  Street  R.  Co.  127 
Ind.  369,  24  N.  E.   1054,  8:  539 

3.  A  monopoly  of  the  business  of  remov- 
ing dead  animals  from  a  city  at'  the  ex- 
pense of  the  owner  unless  he  removes  them 
himself,  to  the  place  of  business  of  the  per- 
son to  whom  such  attempted  monopoly  is 
given,  cannot  be  given  by  the  city  so  as  to 
make  it  unlawful  for  other  persons  to  re- 
move a  dead  animal,  within  the  time  speci- 
fied and  with  the  owner's  consent,  to  a  suf- 
ficient distance  from  the  city  and  make  use 
of  the  animal  in  their  own  business.  Schoen 
V.  Atlanta,  97  Ca.  697,  25  S.  E.  380,    33:  804 

4.  A  monopoly  or  exclusive  privilege  con- 
ferred upon  municipal  corporations  for  traf- 
fic in  intoxicating  liquors  does  not  violate 
Ga.  Const,  art.  1.  §  3.  1[  2,  prohibiting  irre- 
vocable grants  of  special  privileges  or  im- 
munities. Plumb  V.  Christie,  103  Ga.  686.  30 
S.  E.  759,  42:  181 


MONTH. 

Meaning  of  Term,  see  Time,  8,  9;  Writ  and 
Process,  47. 

Editorial  Notes. 

Meaning  of.     12:  770.* 

. ♦»» 


Provision  for  Erection  of,  within  City  Lim- 
its, see  Contracts,  328a. 

Damages  for  Failure  to  Furnish,  see  Dam- 
ages, 138. 

Review  of  Order  as  to,  see  Review,  8. 

Warranty  on  Sale  of,  see  Sale,  66. 


MONUMENT. 

As  a  P>uilding.  ?£'e  lUiildinus.  1. 
Right  to  Erect,  in  Ccmotcry.  sec  Ccmetorips 
(p. 

Contract    i'.;r.   sec    (.'mit  ract<.    l.'!").   .S-24. 
Coii-t  met  inn     of    Cdiitrart     uf    Subsciipt  ion  | 
I'or.  >ce   (iiiuraci?.  ,'.!2S. 


MOOSE. 

Capture  of,  see  Game  Laws,  1. 


MOOT  QUESTION. 

See  Action  or  Suit,  11,  12;  Courts,  16-18. 


MORAL  OBLIGATION. 

As  Consideration  for  Promise,  see  Contracts, 
56-63;  VIII.  §  7. 

Editorial  Notes. 

As  basis  of  appropriations.     14:  477. 

Power  of  legislature  to  compel  payment  by 
municipalities  of  nonlegal 
demands.     48:473. 

As  consideration  for  a  promise.     53:  353. 

Constitutionality  of  retroactive  statute 
which  attempts  to  base  a 
right  of  action  upon.  52: 
934. 


MORMONS. 


-Judicial  Notice  as  to,  see  Evidence,  149. 
Competency  of  Juror,  see  Jury.  79. 
Marriage  of,  see  Marriage,  10,  11. 


MORPHINE. 


Use  of,  as  Affecting  Criminal  Responsibil- 
ity, see  Criminal  Law,  20. 

Use  of,  as  Ground  for  Divorce,  see  Divorce 
and  Separation.  III.  c. 

Death  of  Insured  from,  see  Insurance,  996. 

Impeachment  of  Witness  by  Showing  Mor- 
phine  Habit,  see  Witnesses,  155. 

Editorial  Notes. 

As     affecting     responsibilitv     and     capacity, 
39:  262. 


MORTALITY  TABLES. 

See  Life  Tables. 
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MORTGAGE. 

I.  Nature,  Validity,  and  Effect. 

a.  In  General;  Delivery. 

b.  What  Constitutes. 

c.  What  Property  Covered;  Descrip- 

tion of  Property. 

d.  Validity. 

e.  Rights  and  Liabilities  of  Parties 

Generally. 

f.  Trustees  and  Bondholders. 

II.  Priority. 

a.  As  to  Other  Mortgages. 

b.  As  to  Judgments  and  Other  Liens 

and    Equities. 
III.  Vendee  of  Mortgagor;  Assumption  of 

Debt. 
IV.  Assignment. 

V.  Satisfaction;  Discharge;  Release. 
VI.  Enforcement. 

a.  Generally. 

b.  On    Default    of    Interest,    Instal- 

ment,  etc. 

c.  Who  may  Foreclose;   Parties. 

d.  Defenses. 

e.  Relief;      Decree;      Effect     as     to 

Fund. 

f.  Strict  Foreclosure;  Foreclosure  by 

Advertisement. 

g.  Sale. 

1.  In  General. 

2.  Under  Power. 

3.  Quantity     Sold;     Selling     in 

Parcels. 

4.  Purchasers  and  Their  Rights, 

Title,  etc. 

5.  Setting  Aside. 
h.  Surplus;  Proceeds. 

i.  Deficiency    and   Judgment    There- 
for, 
j.  Subsequent  Suit. 
VII.  Redemption. 

a.  In  General;  Right  of. 

b.  Who  may  Redeem. 

c.  Time;    Amount. 

d.  Mode  and  Effect. 
VIII.  Editorial  Notes. 

Adverse  Possession  as  to,  see  Adverse 
Possession,  19. 

Acquisition  of  Land  by  Alien  Corporation, 
under,  see  Aliens,  22. 

Alterations  in.  se(>  Alteration  of  Instru- 
ments. I. 

Appeal  by  ^Mortgagor  from  Order  Appointing 
Receiver,  see  Appeal  and  Error,  103. 

Validity  of  Assignment  to  ^Mortgagee,  see 
Assignments  for  Creditors,  71. 

Provision  as  to  Attorneys'  Fees  in,  see  At- 
torneys' Foes,  14,  15. 

To  Cashier,  see  Banks,  275. 

Notice  of  Provision  of.  bv  Bonds,  see  Bonds, 
90. 

To  Loan  Association,  see  Building  and  Loan 
Assofiations,  TFT. 

As  to  Chattel  Mortgage,  see  Cliattcl  Alnrt- 
gage. 

FAYcci  of  Chattel  Mortgage  on  Real  Instate, 
-co  Chattel    MortLTago.  (15. 

Conflict  of  Laws  as  to.  see  Condict  of  Laws, 
48-51,   54,   57,   59,    158,    159. 


For  Support,  see  Contracts,  648,  745, 

By  De  Facto  Corporation,  see  Corporations, 
15G. 

Descent  of  Mortgaged  Land,  see  Equitable 
Conversion. 

Presumption  of  Mortgagee's  Assent  to  Dedi- 
cation, see  Evidence,  277. 

Of  Infant's  Property,  Presumption  as  to 
Jurisdiction  of  Court  Authorizing,  see 
Evidence,  633. 

Parol  Evidence  as  to,  see  Evidence,  VI.  i. 

Guardian's  Power  to  Sell  or  Mortgage 
Ward's  Land,  see  Guardian  and  Ward, 
14. 

On  Homestead,  see  Homestead,  52,  53,  55,  5'J. 

By  Married  Woman,  see  Husband  and  Wife, 
42,  43,  45,  48,  135,  140,  141. 

To  Husband  and  Wife,  Effect  of,  see  Hus- 
band and  Wife,  57,  65,  66,  78. 

Estate  by  Entireties  in,  see  Husband  and 
Wife,  65,  66. 

On  Estate  by  the  Entireties,  see  Husband 
and  Wife,  83,  84. 

Of  Infant's  Land,  see  Infants,  II. 

Pro  Rata  Loss  where  Both  Parties  Insured, 
see   Insurance,   1273. 

Effect  of  Judicial  Sale  on,  see  Judicial  Sale, 
12. 

Extending  Lien  of,  by  Renewal  of  Note  Se- 
cured, see  Limitation  of  Actions,  218. 

Notice  to  Mortgagee  from  Possession  of 
Land,  see  Notice,  84-87. 

Who  may  Sue  for  Mortgagee's  Breach  of 
Promise  to  Advance  Funds,  see  Par- 
ties, 39. 

Power  to  Make,  see  Principal  and  Agent,  23. 

Recording  of,  see  Real  Property,  11.;  HI.  §§ 
6-12. 

Record  as  Notice  to  Mortgagee,  see  Real 
Property,  89,  90. 

Taxation  of,  see  Taxes,  75,  121,  147,  150- 
154,  185,  344,  373,  465,  497,  522-524,  and 
also  infra,  VIII.  §  4. 

Deduction  of,  in  Assessing  for  Taxes,  see 
Taxes,  407,  408. 

Requiring  Mortgagee  to  Pay  Tax  as  Impair- 
ing Obligation  of  Contract,  see  Consti- 
tutional Law,  1200. 

Creation  of  Trust  by  Mortgagee's  Promise 
to  Advance  Funds,  see  Trusts,  48,  56. 

Co-operation  of  Mortgagee  in  Discharge  of 
Trust,  see  Trusts,  103. 

By  Trustee,  see  Trusts,  147. 

Trust  in,  see  Trusts,  175. 

On  Trust  Estate,  see  Trusts,  205. 

Usurv  in.  see  Usury,  7,  8,  10,  20,'21,  27,  32, 
41,  47,  53,  and  also  infra,  VHI,  §  5. 

Uncanceled  Mortgage  as  Defect  in  Title,  seu 
Vendor  and  Purchaser,  49,  50. 

Of  Water  Right,  see  Waters,  374. 


I.  Nature,  Validity,  and  Effect, 
a.  In  General;   Delivery. 

.Ackiiowledginent    of,    see    Acknowledgment; 

Fvcal  Property.  50. 
.•\s  Purcliase.  see  Aliens.  18. 
i:il'pft  of.  on  Note,  see  Bills  and  Notes,  1,  4(1, 

68-70,   73,   76. 
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By  Foreign  Corporation  as  Doing  Business, 

see  Corporations,  845. 
As  Affecting  Dower,  see  Dower,  24--27,  48. 
As  Outstanding  Title  Defeating  Ejectnienl, 

see  Ejectment,  32. 
Estoppel  by,  see  Estoppel,  39,  G4-67. 
Effect  of,  on  Insurance,  see  Insurance,  382- 

408,  514,  515. 
Effect   of   Taking,   on   Right   to   Mechanic's 

Lien,  see  Mechanics'  Liens,  106. 
Ratification   of   Partition   by   Execution    of, 

see  Partition,  9. 
As  Execution  of  Power,  see  Powers,  14-16. 
Effect  of,  on  Right  to  Specific  Performance, 

see  Specific  Performance,  98. 
Insurable  Interest  of  Mortgagee  in  Life  of 

Mortgagor's  Wife,  see  Insurance,  145. 
For  Editorial  Notes,  see  infra,  VIII.  §§  1-8. 

1.  Each  of  several  notes  secured  by  a 
deed  of  trust  is  to  be  considered  as  a  sepa- 
rate and  complete  contract  within  itself,  un- 
controlled in  its  terms  by  anything  con- 
tained in  the  deed  of  trust.  Owings  v.  Mc- 
Kenzie,  133  Mo.  323,  33  S.  W.  802,        40:  154 

2.  In  order  to  mortgage  land  as  security 
for  a  debt,  it  is  not  necessary,  in  all  cases, 
to  clothe  the  creditor  with  the  legal  title; 
it  is  sufficient  if  the  intent  to  pledge  the 
land  as  a  security  clearly  appears  from  the 
instrument,  and  the  instrument  is  duly  exe- 
cuted and  recorded  as  required  by  statute. 
N'ew  Vienna  Bank  v.  Johnson,  47  Ohio  St. 
306,  24  N.  E.  503,  8:  614 

3.  The  statutes  of  Ohio  regulating  the 
mode  of  signing,  sealing,  acknowledging,  and 
recording  mortgages,  are  limited  in  their 
application  to  these  particulars;  the  legal 
or  equitable  effect  of  the  instrument  and  its 
contents  are  unaffected  thereby;  and  the 
rights  of  the  parties  and  of  third  persons 
suljsequently  dealing  with  the  land  are  to 
be  determined  by  the  general  rules  of  law 
and  equity  applicable  to  the  subject  in 
analogous  cases.  Id. 
What  may  be  mortgaged. 

For  Editorial  Notes,  see  infra,  VIII.  §  3. 

4.  A  contingent  remainder  may  be  charged 
by  a  deed  of  trust  under  a  statute  authoriz- 
ing "any  interest  or  claim  to  real  estate"  to 
be  disposed  of  by  deed  or  will.  •  Young  v. 
Young,  89  Va.  675,  17  S.  E.  470,  23:^642 
Delivery. 

5.  Delivery  of  a  mortgage  by  the  mort- 
gagor, for  record  at  his  own  expense,  a  few 
hours  before  he  killed  himself,  may  consti- 
tute a  good  delivery  to  the  mortgagee,  al- 
though the  latter  had  no  knowledge  of  the 
instrument  until  after  the  mortgagor's 
death.  Lee  v.  Fletcher,  46  Minn.  49,'  48  N. 
W.  456,  12:  171 

6.  A  mortgagor's  placing  the  mortgage, 
which  he  has  executed  individually  to  him- 
self as  administrator,  without  recording  it, 
in  a  receptacle  used  for  keeping  papers  be- 
longing to  hiniselt'  and  the  estate,  where  it 
i>  found  after  his  (loath,  is  not  a  delivery; 
and  its  sul)Sf'<juenl  ri'c ndation,  by  his  suc- 
cessor, is  iiieflVct  vil.  Burditt  v.  Colburn. 
63  Vt.  231,  22  Atl.  572,  13:  676 


b.  What  Constitutes. 

Mortgage  Distinguished  from  Assignment 
for  Creditors,  see  Assignments  for 
Creditors,  5-12. 

For  Editorial  Notes,  see  infra,  VIII.  §  1. 

7.  A  deed  granting  land  for  a  certain 
money  consideration,  with  a  condition  that, 
if  the  grantor  shall  support  the  grantee  dur- 
ing her  natural  life  and  give  her  decent 
burial,  the  deed  shall  be  void,  otherwise  it 
shall  remain  of  full  force  and  effect — consti- 
tutes a  mortgage  which  may  be  foreclosed 
on  failure  to  fulfil  the  condition.  Cook  v. 
Bartholomew,  60  Conn.  24,  22  Atl.  444, 

13:  452 

8.  Where  the  papers  do  not  show  that  a 
security  was  meant,  it  is  incumbent  upon 
the  party  seeking  to  establish  a  mortgage 
to  show  that  a  mortgage  was  intended. 
Gassert  v.  Bogk,  7  Mont.  585,  19  Pac.  281, 

1 :  240 
Equitable  mortgage. 
See  also  infra,  133. 

9.  The  English  doctrine  of  an  equitable 
mortgage  by  a  deposit  of  title  deeds  does 
not  obtain  in  Nebraska,  since  it  contravene."* 
the  object  and  purpose  of  the  statute  of 
frauds  and  also  the  recording  acts.  Bloom- 
field  State  Bank'v.  Miller,  55  Neb.  243,  75  N. 
W.  569,  44:  387 

10.  A  paper  made  for  a  deed  of  trust  con- 
veying land  to  secure  a  debt,  signed  by  the 
grantor,  but  without  a  seal,  though  not 
effectual  as  a  deed  of  trust  at  law,  is  an 
equitable  mortgage  enforceable  in  equity, 
and  may  be  recorded  under  W.  Va.  Code, 
chap.  74,  §  4,  and  when  recorded  is  a  valid 
lien  against  subsequent  purchasers  and 
creditors.  Atkinson  v.  Miller,  34  W.  Va. 
115,  II  S.  E.  1007,  9:544 
Deed  with  agreement  to  reconvey. 

11.  Neither  equity  nor  the  law  forbids 
parties  making  a  sale  of  land  with  a  con- 
tract to  reconvey ;  and  where  parties  enter 
into  such  a  contract  in  good  faith,  the  con- 
tract will  be  upheld.  Gassert  v.  Bogk,  7 
Mont.  585,  19  Pac.  281,  1:  240 

12.  The  facts  that  a  grantee,  by  agree- 
ment contemporaneous  with  his  deed,  stipu- 
lated to  reconvey  on  payment  of  a  stated 
sum  within  one  year,  and  two  days  there- 
after leased  the  land  to  the  grantor  for  one 
year  at  a  stated  rental,  are  not  sufficient 
alone  to  show  that  the  transaction  is  a 
mortgage.  Id. 

13.  Where  there  is  a  deed  and  a  contract 
to  reconvey,  and  oral  evidence  has  been  in- 
troduced tending  to  show  that  the  transac- 
tion was  one  of  security,  and  leaving  upon 
the  mind  a  well-founded  doubt  as  to  the 
nature  of  the  transaction,  then  courts  of 
equity  incline  to  construe  the  transaction 
as  a  mortgage.  Id. 
Conveyances  absolute  in  form. 

Parol  Evidence  as  to.  see  Evidence,  1212, 
1213. 

SutTiciencv  of  Proof  That  Mortgage  Was  In- 
tended, see  Evidence.  2299,  2300. 

Conveyance  to  Wife,  see  Husband  and  Wife, 
187. 
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Conclusiveness  of  Decree  in  Action  to  Have 
the  Conveyance  Decreed  a  Mortgage, 
see  Judgment,  179. 

See  also  Vendor  and  Purchaser,  95. 

14.  A  deed  absolute  in  form  will  be  treat- 
ed as  a  mortgage  when  it  is  given  to  secure 
payment  of  a  debt,  although  the  parties 
may  have  agreed  that  upon  default  of  pay- 
ment the  deed  shall  become  absolute.  First 
Nat.  Bank  v.  Sargent,  65  Neb.  594,  91  N.  W. 
595,  59:  296 

15.  A  deed  absolute  on  its  face,  but  shown 
by  a  separate  written  agreement  to  be  a  se- 
curity for  the  performance  of  the  personal 
obligation  of  the  grantor  to  the  grantee,  is 
a  mortgage.  Sun  Fire  Office  v.  Clark,  53 
Ohio  St.  414,  42  N.  E.  248,  38:562 

c.  What  Property  Covered;   Description  of 
Property. 

For  Editorial  Notes,  see  infra,  VIII.  §§  7,  8. 

16.  A  mortgage  on  "16  feet  of  the  north 
end  of  lots  one  (1)  and  two  (2)  in  block  44 
in  said  town,"  etc.,  as  well  as  on  certain 
other  described  property,  is  not  void  for  un- 
certainty of  description  as  to  such  frac- 
tional portion  of  lots  1  and  2.  Vaughn  v. 
Schmalsle,  10  Mont.  186,  25  Pac.  102,  10:  411 

17.  The  words  "hereafter  to  belong  to  the 
party  of  the  first  part,"  used  in  describing 
lines  of  railroad  between  certain  specified 
points,  which  are  included  in  a  mortgage  to 
secure  income  bonds,  do  not  cover  additional 
lines  outside  of  the  specified  limits,  which 
are  subsequently  acquired  by  the  mortgagor. 
Spies  V.  Chicago  &  E.  I.  R.  Co.  40  Fed.  34, 

6:  565 

18.  A  mortgage  of  the  franchise  to  con- 
struct, own,  maintain,  and  operate  a  partic- 
ular water  plant  already  in  process  of  con- 
struction, carries  with  it  the  water  plant. 
Andrews  v.  National  Foundrv  &  P.  Works, 
22  C.  C.  A.  110,  46  U.  S.  App.  281,  76  Fed. 
16G,  36:  139 

19.  Railroad  structures  and  improvements 
placed  upon  land  acquired  by  purchase,  but 
which  was  subject  to  a  prior  mortgage,  do 
not  constitute  a  part  of  the  security  under 
the  mortgage,  because  they  do  not  go  to 
the  betterment  nf  the  mortgagor's  estate, 
and  do  not  pass  to  a  purchaser  of  the  land 
on  foreclosure  sale,  but  are  to  be  regarded 
us  trade  fixtures  which  the  railroad  company 
may  remove.  St.  Louis,  K.  &  S.  W.  R.  Co. 
V.  Xyce.  61  Kan.  394,  59  Pac.  1040.  48:  241 
After-acquired  property. 

For  Editorial  Notes,  see  infra.  VII F.   §  7. 

20.  Property  to  wliicli  a  mortgagor  ac- 
quires an  equitable  title  only  is  within  the 
description  of  after-acijuired  ])rf)perty  in  a 
mortgage.  Hradx'  \.  -Tohnson.  75  ^hl.  445,  26 
Atl.  41).  '  20:  737 

d.  Vali.lity. 
I'y  Adinitiistrntor  to  TTim~elf.  -ce  Contracts. 

r.y  (orjiiiiat  ion.  sec  Cor])oi'al  ion-.  1S2.  'M]l. 
75J. 


To  Directors  of  Insolvent  Corporation,  see 
Corporations,  787. 

By  Married  Woman,  see  Husband  and  Wife, 
140,  141,  297;  Principal  and  Surety,  10. 

By  Incompetent  Person,  see  Incompetent 
Persons,  21. 

By  Infant,  see  Infants,  64,  73. 

By  Insolvent  Partnership,  see  Partnership, 
61-65. 

Change  of  Decision  as  Affecting,  see  Consti- 
tutional Law,  1184. 

Validity  of  Agreement  against  Payment 
with  Money  Borrowed  Elsewhere,  see 
Contracts.  437.  438. 

Effect  on,  of  Mortgagee's  Residence,  see 
Debtor  and  Creditor,  4. 

Estoppel  to  Deny,  see  Estoppel,  236,  297. 

Trust  Relation  Between  Parties  to,  see 
Fraud  and  Deceit,  15,  16. 

To  Defraud  Creditors,  see  Fraudulent  Con- 
veyances, 36,  38. 

Mistake  in  Initial  of  Mortgagor's  Name,  see 
Name,  7. 

For  Editorial  Notes,  see  infra,  VIII.  §  3. 

21.  A  mortgage  may  be  valid  without  a 
note  or  bond,  although  it  purports  to  secure 
and  subsequently  describes  one.  Lee  v. 
Fletcher,  46  Minn.  49,  48  N.  W.  456,     12:  171 

22.  A  mortgage  for  money  loaned  in  good 
faith  is  not  invalid,  although  the  mortgagor 
had  obtained  his  title  to  the  land  by  the 
fraudulent  insertion  of  his  name  as  gran- 
tee in  a  deed  which  was  executed  with  the 
grantee's  name  left  blank,  where  such  deed 
is  recorded  and  the  mortgagor  falsely  repre- 
sents that  he  is  the  owner  in  fee  by  pur- 
chase. State  V.  Matthews,  44  Kan.  596, 
25  Pac.  36,  •  10:  308 

23.  A  mortgage  upon  real  estate,  made 
by  the  owner  to  a  partnership  in  its  firm 
name,  to  secure  an  indebtedness  to  it,  duly 
executed  and  recorded  as  required  by  the 
statute,  constitutes  a  valid  lien  upon  the 
property  in  favor  of  the  firm  as  a  security 
for  the  indebtedness  to  it.  New  Vienna 
Bank  v.  Johnson,  47  Ohio  St.  306,  24  N.  E. 
503,  8:614 

24.  The  fact  that  the  witnesses  who  at- 
test the  signature  of  a  mortgagor  and  the 
notary  public  taking  his  acknowledgment 
are  stockholders  of,  but  not  otherwise  inter- 
ested in,  the  corporation  named  in  the  mort- 
gage as  grantee,  does  not  render  the  instru- 
ment invalid,  in  the  absence  of  fraud  and 
undue  advantage.  Read  v.  Toledo  Loan  Co. 
68  Ohio  St.  280,  67  N.  E.  729,  62:  790 
Consideration;  future  advances. 

In  Consideration  of  Abandoning  Real 
Ground  for  Divorce,  see  Contracts,  425. 

Oral  Evidence  as  to  Consideration,  see  Evi- 
dence, 1194. 

See  also  infra,  30,  33,  65. 

For  Editorial  Notes,  see  infra,  VIII.  §  5. 

25.  The  relinquishment  of  his  right  to  bid 
at  a  judicial  sale  by  a  creditor  who  has  no 
other  means  of  obtaining  payment  of  his 
leht  is  a  sulTicient  consideration  to  support 

a  mortgage  for  the  amount  of  his  claim 
Lzivcii  him  liy  the  one  who  at  the  sale  s<'- 
.ures  the  legal  title  to  the  lands  sold.     Hop- 
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kins  V.  Ensign.  122  N.  Y.  144.  25  N.  E.  306, 

9:  731 

26.  A  mortgage  will  not  be  rendered  in- 
valid by  the  fact  that  all  the  money  which 
it  is  given  to  secure  is  not  paid  over  at  its 
execution  and  it  does  not  state  that  it  is 
given  for  future  advances,  if  it  is  given  in 
good  faith  for  a  needed  amount,  and  the 
money  is  paid  over  as  fast  as  it  can  be 
raised  bv  the  mortgagee.  Dummer  v. 
Smedley,  llO  Mich.  466,  68  N.  W.  260, 

38:  490 
Amount  of  debt. 

27.  A  mortgage  is  not  invalid  as  to  the 
amount  of  the  debt  actually  due,  in  the  ab- 
sence of  fraud,  because  it  is  made,  without 
the  mortgagor's  knowledge,  for  more  than 
the  amount  of  the  debt.  Lee  v.  Fletcher, 
46  Minn.  49,  48  N.  W.  456,  12:  171 
Executed  in  fictitious  name. 

For  Editorial  Notes,  see  infra,  VIII.  §  3. 

28.  A  mortgage  in  the  name  of  a  ficti- 
tious person  is,  as  between  the  landowner 
who  executes  it  and  the  mortgagee,  a  valid 
instrument,  and  creates  a  valid  lien  on  the 
property.  Elackman  v.  Henderson.  116 
Iowa,  578,  87  N.  W.  655,  56:  902 

29.  A  trust  deed  executed  in  a  fictitious 
name  by  the  real  owner  of  the  property, 
whose  own  Christian  name  was  used  as  the 
name  of  a  fictitious  person,  and  who  had 
previously  made  a  void  deed  of  the  proper- 
ty, using  the  same  name  as  that  of  the 
grantee,  is  binding  on  the  maker,  when  he 
intended  it  to  take  eff"ect  as  security  for 
bonds  issued  therewith  and  transferred  by 
him  as  security  for  his  own  debt.  Wiehl  v. 
Robertson,  97  Tenn.  458,  37  S.  W.  274, 

39:  423 

e.  Rights  and   Liabilities  of  Parties  Gener- 
ally. 

Estoppel  of  Donee  in  Parol  to  Assert  Ad- 
verse Possession  against  Mortgagee,  see 
Estoppel.  289. 

VVhat  Constitutes  Fixtures  as  Between 
IVIortgagoi'  and  Mortgagee,  see  Fixtures, 
v.:   VI L 

Protection  bv  Injunction,  see  Injunction. 
100. 

Right  to  Have  Judicial  Sale  Set  Aside,  see 
Judicial  Sale,  38. 

Mortgagor's  Right  to  Compensation  for 
Land  Taken,  see  Eminent  Domain,  288. 

Effect  of  Mortgagor's  Indebtedness  to  An- 
cestor's Estate,  see  Executors  and  Ad- 
ministrators.   198. 

Insurable  interest  of  Mortgagor,  see  Insur- 
ance. 120. 

Mortgagor's  Right  to  Rents,  see  Landlord 
and  Tenant.  196. 

Mortgagor's  Right  of  Action  for  Injury  to 
Property,  see  Partirs.  IS. 

Mortgagee  as  Pona  Fide  Holder  of  Cheek 
(!iv(>n  for  Piirrliase  Prife  of  ^lortgaged 
Property,  see  Cheeks.  41. 

Rights  of  ^lortgagees  in  ( 'ondoiiiiiation  Case, 
SCO    ICiniiKMit    Dmnaiii.    lOP.   •JSfl, 

Mnrtgnaoe  as  Sccurorl  Ci-oditor  of  Deceased 
.Mortu'auiir's  I'.statc.  >ee  ivxeciitiirs  and 
Administrators,    l.'i4. 


Mortgagee's  Right  to  Enjoin  Levy  on  Rail- 
road Property,  see  Injunction,  295. 

Rights  of  Mortgagee  under  Policy,  see  In- 
surance, 949-952,  1157-1164,  1245-1247, 
1285. 

Making  Policy  Payable  to  Mortgagee,  see 
Insurance,  330-333,  397-402,  496-498. 

Mortgagee's  Right  to  Sue  on  Policy,  see 
Parties,  53. 

Subrogation  to  Rights  of  Mortgagee,  see  In- 
surance,   1262-1266;    Subrogation,   V. 

Estoppel  of  Mortgagee  to  Assert  Lien 
against  Judgment  Creditor,  see  Estop- 
pel, 179. 

Necessity  of  Pleading  Estoppel  of  Mort- 
gagee, see  Pleading,  487. 

See  also  infra,  125;  Taxes,  552. 

For  Editorial  Notes,  see  infra,  VIIL  §§  1,  10. 

30.  A  mortgagee  occupies  the  position  of 
mortgagee  for  a  valuable  consideration 
where  the  mortgage  is  taken  for  the  sur- 
render of  a  prior  mortgage  and  accrued  in- 
terest thereon.  Constant  v.  University  of 
Rochester,  111  N.  Y.  604,  19  N.  E.  631, 

2:  734 

31.  The  holder  of  a  mortgage  as  trustee 
cannot  maintain  an  action  against  a  third 
party  for  an  injury  to  the  mortgaged  prem- 
ises if  the  premises  remain  of  greater  value 
than  the  amount  due  on  the  mortgage,  and 
for  which  the  holder  is  liable  to  account  as 
trustee.  Knoll  v.  New  York,  C.  &  St.  L.  R. 
Co.  121  Pa.  467,  15  Atl.  571,  1:  366 

32.  When  a  building  is  sold  from  mort- 
gaged premises  to  an  innocent  purchaser, 
the  lien  in  equity  is  gone;  and  the  mortga- 
gee's remedy  is  an  action  at  law  against 
the  mortgagor  and  those  who  act  with  him 
to  impair  or  defeat  the  security  of  the 
mortgage.  Betz  v.  Verner  (N.  J.  Err.  & 
App.)   46  N.  J.  Eq.  256,  19  Atl.  206.     7:  630 

33.  Advances  to  a  loan  company,  to  be  in- 
vested in  bond  and  mortgage  on  property 
approved  as  security  by  the  person  making 
the  advances  and  before  they  are  made,  are 
not  general  deposits,  but  constitute  loans  on 
specific  securities  before  such  securities 
come  into  existence;  and  the  person  making 
the  advances  is  entitled  to  bonds  and  mort- 
gages afterwards  given  to  secure  the  money 
so  loaned,  made  out  in  the  name  of  the 
loan  company,  as  against  the  receiver  of 
such  company.  Kimball  v.  Gafford.  78  Iowa. 
65,  42  N.  W.  583.  4 :  398 

34.  A  mortgagor  of  a  farm  who,  while 
remaining  in  possession,  cuts  a  reasonable 
quantity  of  wood  for  his  own  use  as  fuel, 
can,  on  leaving  the  farm,  remove  the  wood 
for  use  elsewhere.  .ludkins  v.  Woodman,  81 
Me.  3.>1.  17  Atl.  298.  3:  607 

?,~).  Waiver  of  the  right  of  a  mortgagor  to 
remain  in  possession  of  property  during  the 
period  of  redemption  given  by  Wash.  Laws 
1S97,  p.  227.  cannot  be  made  in  the  instru- 
ment itself,  although  it  may  he  made  after 
default.  Dennis  v.'  Mo.ses.  18  Wa.sh.  537.  52 
Pac.   3:1.3.  40:  TiOl 

.If).  A  mortgagee  of  a  street  railway  co'ii- 
paiiy.  tliough  not  liound  by  a  cniniironiisi: 
contract  between  the  mortgagor  atul  the 
city,   with   respect    to   liens   on    tlio   property 
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for  paving,  cannot  accept  the  benefit  of  such 
contract  for  the  relief  of  the  property'  from 
a  lien  existing  under  the  company's  charter 
ordinance  without  being  subjected  to  tlie 
burden  of  a  lien  which  the  contract  provid- 
ed for.  Union  Trust  Co.  v.  Richmond  City 
R.  Co.  134  Ind.  29L  55  N.  E.  745,  48:  41 
Taxes. 

See  also  infra,  196. 
For  Editorial  Notes,  see  infra,  VIII.  §  10. 

.37.  A  stipulation  in  a  mortgage  that  the 
mortgagor  shall  pay  within  the  time  pre- 
scribed by  law  all  taxes  upon  the  premises 
does  not  make  the  mortgagor  liable  for  all 
taxes  in  case  of  the  subsequent  passage  of 
a  law  requiring  the  mortgagee  to  pay  those 
properlv  leviable  againSt  his  interest.  Ful- 
ler V.  Kane,  110  Mich.  549,  68  N.  W.  267. 

34:  308 

38.  Statutory  permission  to  the  mort- 
gagor to  pay  the  taxes  levied  on  the  mort- 
gage interest,  and  deduct  the  amount  from 
the  mortgage  debt,  does  not  make  that 
remedy  exclusive;  but  in  case  he  pays  the 
mortgage  debt  in  full,  and  is  afterwards 
compelled  to  pay  such  taxes  to  relieve  his 
property  from  their  lien,  he  may  recover 
their  amount  from  the  mortgagee.  San 
flabriel  Valley  Land  &  W.  Co.  v.  Witmer 
I'.ros.  Co.  96  Cal.  623,  29  Pac.  500,         18:  465 

39.  Holders  of  a  mortgage  which  was 
taken  expressly  subject  to  a  prior  mortgage 
containing  a  covenant  that  the  mortgagor 
would  pay  the  taxes  cannot  question  the 
right  of  the  prior  mortgagee  to  pay  the 
taxes  on  the  failure  of  the  mortgagor  to  do 
so.  and  to  tack  the  payment  to  his  mort- 
gage. Boone  v.  Clark,  129  111.  4G6,  21  N.  E. 
8.50.  5:  27(5 

40.  A  mortgagee  of  land,  who  holds  an 
invalid  tax  certificate  of  ])urchase  under  an 
attempted  sale  for  taxes  assessed  against 
the  land  after  the  execution  of  the  mort- 
gage, when  there  was  personal  property  from 
which  the  tax  might  have  been  collected, 
will  lose  his  right  to  enforce  his  claim  for 
the  taxes  which  the  certilicate  represents, 
against  the  purchaser  at  the  foreclosure  sale 
if  he  forecloses  his  mortgage  without  set- 
ting up  the  claim.  Dixon  v.  Eikenherry, 
Ifil  Ind.  311.  67  X.  E.  915,  68:  323 
Mortgagee  in  possession. 

Liability  to  riariiishment.  see  Garnishment, 

38.' 
See  also  infra.  100. 
For  Ivlitorial  Notes,  see  infra.  VIII.  §  10. 

41.  A  inortgngoe  who  purchases  at  a  sale 
iindfT  void  proceedings,  and  enters  thereun- 
ilei'.  liPcoiHcs  a  mortgagee  in  possession. 
Cook  V.  Cooper.  IR  Dr.  142.  22  Pac.  045. 


real     property     in 
LTcd    ]iveniis('s   after 


42.   A      iiinrtaagee     of 
jio~sc-~iiin   of   tlie   mortg 

cornlit  inii  lirokon  may  not  ho  di-pM^-f-sod 
witlioiit  till'  paynif'iit  of  tlio  imirtiraLrr'  dclit, 
uiilo--  liis  pn--fp-ion  was  afiiuircd  mi'lcr 
siifh  firciiin-t  aiicos  that  he  r.ucrlit  no!,  in 
I'onit  v.  \<:  \  r  i'.'1-Miii  i  i-i]  to  I'd  aiii  i:  :  and 
ono  wliii  ii--ii!tic-  [ni--c~~ii)n  of  the  )irii|H!i  y 
iinilc)-  i-.,liir  of  fdriM'li.snM-  pnii-iM'.linL;-s  \io- 
Hi'mmI  ]>y  liini  to  hf  vali'l.  lni\v('Vi'r  dcfrcl  i\c 


they  may  be  in  fact,  is  within  the  protection 
of  this  rule.  Stouffer  v.  Harlan,  68  Kan. 
135,  74  Pac.  610,  64:  320 

43.  If  a  mortgagee  obtains  possession  in 
any  lawful  or  peaceable  mode  he  may  retain 
it  as  against  the  mortgagor,  or  any  person 
claiming  under  him  subsequent  to  the  mort- 
gage, until  the  mortgage  debt  is  paid,  al- 
though no  action  is  allowed  by  statute  to 
recover  possession.  Cook  v.  Cooper,  18  Or. 
142,  22  Pac.  945,  7 :  273 

44.  A  mortgagee  in  possession  does  not 
lose  his  rights  as  such  by  the  fact  that  his 
right  of  action  for  his  debt  had  become 
barred  by  the  statute  of  limitations;  and 
he  can  still  resist  any  action  to  deprive 
him  of  his  security.  Spect  v.  Spect,  88  Cal. 
437,  26  Pac.  203,  13:  137 

f.  Trustees   and   Bondholders. 

Liability  of  Bondholders,  see  Corporations, 

549. 
Evidence    of    Fraud    Towards    Bondholders, 

see  Evidence,  1794. 
See  also  infra,  57,  59,  60,  158,  163,  190. 

45.  A  stipulation  in  second-mortgage 
bonds  of  a  corporation  that  they  shall  not 
be  enforced  against  the  individual  estate 
of  stockholders,  will  not  prevent  equity 
from  refusing  to  enforce  a  first  mortgage 
held  by  such  stockholders  until  they  have 
paid  for  their  stock.  Hooper  v.  Central 
Trust  Co.  81  Md.  559,  32  Atl.  505,        29:  262 

46.  Powers  of  sale  and  of  substitution  of 
trustee  in  a  mortgage  or  deed  of  trust  are 
coupled  with  an  interest,  so  that  they  are 
not  revoked  by  the  death  of  the  grantor, 
although  the  mortgage  or  deed  of  trust  is 
a  mere  right  to  re.sort  to  the  thing  for  pay- 
ment of  the  debt,  and  the  mortgagee  or 
trustee  has  no  estate,  legal  or  equitable,  in 
the  thing  conveved.  Frank  v.  Colonial  & 
U.  S.  Mortg.  Co.  86  Miss.  103,  38  So.  340, 

70:  135 
Powers  of  trustees. 

Trustee's    Representatives    as    Parties    De- 
fendant, see  infra,  151. 
.See  also  supra,  31;  infra,  145,  148. 

47.  Trustees  in  a  mortgage  cannot  ac- 
quire or  surrender  any  powers  involving  a 
change  in  the  terms  of  the  mortgage,  with- 
out the  consent  of  all  persons  for  whose 
security  it  stands.  Nelson  v.  Hubbard,  96 
Ala.  2.38,  11  So.  428,  17:  375 

48.  A  trustee  for  holders  of  bonds  secured 
by  a  railroad  mortgage  cannot  create  a 
pool  for  the  purpose  of  buying  in  property 
for  the  exclusive  benefit  of  a  favored  and 
chosen  number  of  bondholders,  but  all  must 
he  given  a  fair  opportunity  to  share  on 
er|ual  terms.  Reed  v.  Schmidt.  115  Kv.  67, 
72    S.    W.   .307,  61 :  270 

40.  i'lic  discretionary  power  reserved  to  a 
trustee  in  a  mortgage  to  do  certain  specified 
tliiiiL's.  '"or  require  the  same  to  be  done," 
anionL'  \vhii'h  is  the  elTecting  of  insurance 
for  (lie  iMMiefit  of  the  trustee  and  bond- 
hohlci's.  creates  no  covenant  on  the  part  of 
i]\o  nn)i-tuagor  to  en'cct  such  insurance. 
where  the  lanfiuaofe  of  the  clause  in  connec- 
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tion  with  which  such  discretionary  power  is 
resprvofi  is  not  contractual  as  between  tlie 
niortprafjor  and  mortgagee,  hut  is  merely  de- 
claratory of  the  trust  assumed,  and  obvi- 
ously concerned  with  limitations  on  the  re- 
sponsibilities and  obligations  of  the  mort- 
gagee and  trustee  to  the  bondholders 
Farmers'  Loan  &  T.  Co.  v.  Penn  Plate-Glass 
Co.  4.3  C.  C.  A.  114,  103  Fed.  132,  56:  710 
Rights  of  bondholders. 
Bondholders  as  Parties  Defendant,  see  infra, 

152. 
In  Mortgage  on  Railroad  Stock,  see  Chattel 

Mortgage,   G3,  64. 
Right    of    Minority    Bondholders    to    Estop 

Majority,  see  Estoppel,  202. 
Bondholders  as  Parties  to  Action,  see  Par- 
ties,  172.   174. 
Priority  of  Bondholders  in  Proceeds  in  Re- 
ceiver's  Hands,   see    Peceivers,   85,   88- 
90.  92,  94-98,   103-105. 
See    also    supra,    48;    infra,    6fi,    135,    142; 

Bonds,  95-96;  Trusts,  164,  165. 
For  Editorial  Notes,  see  infra,  VIII.  §§  6,  13. 

50.  Net  earnings  due  to  holders  of  income 
bonds  secured  by  a  mortgage  upon  a  certain 
line  of  railroads  particularly  described, 
which  earnings  are  to  be  ascertained  by  de- 
ducting the  amounts  necessary  for  ordinary 
expenses,  betterments,  etc.,  from  the  gross 
earnings,  must  be  determined  by  the  earn- 
ings of  the  particular  line  mortgaged,  and 
not  by  the  earnings  of  a  larger  system  of 
railroads  of  which  the  mortgaged  lines  have 
subsequently  become  a  part;  and  the  bond- 
holders are  entitled  to  have  those  earnings 
separately  kept  and  divided.  Spies  v.  Chi- 
cago &  E.  I.  R.  Co..  40  Fed.  34,  6:  565 

51.  Merely  passing  a  resolution  that  no 
income  has  been  earned,  without  an  attempt 
to  ascertain  the  fact,  is  not  conclusive  as 
to  the  rights  of  the  holders  of  income  bonds 
secured  by  a  railroad  mortgage  which  makes 
it  the  duty  of  the  board  of  directors  to 
ascertain,  fix.  and  declare  the  amount  of  net 
earnings,  and  provides  that  their  resolve 
shall  be  in  the  nature  of  a  final  and  con- 
clusive award  on  the  question  as  to  what, 
if  any.  net  earnings  have  been  made.        Id. 

52.  The  condition  in  income  bonds  and  a 
mortgage  on  a  railroad  securing  them,  that 
no  right  of  action  shall  exist  in  favor  of 
the  holdersi  until  the  board  of  directors 
shall  have  adjudged  and  awarded  an  ascer- 
tained amount  as  net  earnings,  does  not 
preclude  the  bondholders  from  a  remedy 
whenever  the  directors  improperly  neglect 
or  refuse  to  take  the  necessary  action.       Id. 

53.  Withdrawal  of  bonds,  the  owner  of 
which  has  Ijorne  his  share  of  the  expenses 
of  protecting  the  common  interests,  from  a 
syndicate  agreement  to  purchase  at  the 
foreclosure  sale  for  the  protection  of  the 
bondholders  the  railroad  by  which  the  bonds 
were  issued,  to  which  they  were  committed 
by  the  agent  of  their  owner,  cannot  be  made 
by  the  agent  without  the  owner's  consent, 
or  required  bv  other  members  of  the  svndi- 
cate.  Reed  v.  Schmidt,  115  Ky.  67,  72  S.  W. 
367,  ■  61:270 

54.  Holders  of  bonds  .secured  by  a  mort- 


gage on  a  railroad,  which  is  bought  in  at 
foreclosure  sale  for  the  benefit  of  the  bond- 
holders, who  offer  within  a  reasonable  time 
to  bear  their  proportion  of  the  expenses 
necessary  to  carry  the  sale  into  effect,  are 
entitled  to  share  in  the  benefit  of  the  pur- 
chase, under  a  statute  providing  for  the  pur- 
chase of  such  property  for  the  benefit  of  se- 
curity holders,  and  entitling  all  holders  of 
the  same  class  of  securities  to  equal  privi- 
leges in  any  such  purchase  with  other  hold- 
ers of  the  same  class.  Id. 
55.  Where  property  bought  at  a  fore- 
closure sale  for  the  benefit  of  security  hold- 
ers has  been  resold,  holders  of  securities 
who  were  entitled  to  the  benefit  of  the 
pool,  but  were  excluded  therefrom,  are  en- 
titled to  an  accounting  of  the  proceeds  after 
deducting  what  they  should  have  contribut- 
ed to  the  expenses.                                        Id. 


II.  Priority. 

a.  As  to  Other  Mortgages. 

N'otice  to  Mortgagee's  Agent  of  Prior 
Mortgage,  see  Notice,  29,  39. 

See  also  supra,  39;  infra,  104,  120,  124,  138, 
187,  226. 

56.  A  mortgage  given  for  an  antecedent 
debt  acquires  no  priority  by  earlier  record- 
ing, over  a  mortgage  previously  given  upon 
the  same  land.  Re  Rochester,  136  N.  Y.  83, 
32  N.  E.  702,  19:  161 

57.  That  commissioners  appointed  to 
make  partition  of  a  decedent's  estate  re- 
fused to  recognize  any  value  in  second- 
mortgage  bonds  taken  for  property  sold  to  a 
corporation  will  have  no  bearing  upon  the 
question  whether  or  not  such  bonds  shall  be 
given  priority  over  the  first-mortgage  bonds, 
which  were  issued  to  promoters,  because  of 
their  fraud  in  procuring  their  preference. 
Hooper  v.  Central  Trust  Co.  81  Md.  559,  32 
Atl.  505,  29:  262 

58.  A  mortgage  for  the  balance  of  the 
purchase  money  is  superior  to  another  given 
to  a  third  person  for  money  borrowed  to 
make  a  cash  payment  on  the  purchase  mon- 
ey, unless  the  vendor  waives  his  priority  or 
estops  himself  from  asserting  it;  and  this 
is  not  accomplished  by  agreement  of  all 
parties  that  the  deed  and  both  mortgages 
shall  be  recorded  at  the  same  time.  Boies 
V.  Benham,  127  N.  Y.  620,  28  N.  E.  657, 

14:55 

59.  Notice  to  trustees  in  a  deed  of  trust 
of  the  existence  of  a  prior  encumbrance  is 
not  ineffectual  to  subordinate  the  second 
deed  to  the  first  because  of  the  fact  that 
they  did  not  know  of  the  intent  to  make  the 
later  deed  to  them  or  of  its  record  at  the 
time  it  was  made.  Merchants'  Bank  v. 
Ballon,  98  Va.  112,  32' S.  E.  481,  44:  306 

I).  As   to   Judgments   and    Other   Liens   and 
Equities. 

Priority    Between    Attachment    and    Mort- 
gage, see   Attachment.   35-38c. 
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Between  Loan  Association  Mortgage  and 
Other  Lien,  see  Statutes,  50,  186. 

(Jiving  Loan  Association  Mortgage  Priority, 
see  Constitutional  Law,  403. 

Priority  between  Mortgage  and  Dedication, 
see   Dedication,    14. 

Between  Mortgage  and  Dower  Rights  of 
Mortgagor,  see  Dower,  3. 

{between  Mortgage  and  Drain  Assessments, 
see  Drains  and  Sewers,  33. 

Over  Claim  for  Funeral  Expenses,  see  Exec- 
utors and  Administrators,  IGl. 

As  to  Mechanic's  Lien,  see  Mechanics'  Liens, 
19-31,    107,   110. 

As  to  Paving  Assessment,  see  Public  Im- 
provements, 141-143. 

Priority  as  to  Funds  in  Receiver's  Hands, 
see  Receivers.  8.5,  8S-J)0.  02.  94-98,  103- 
105. 

Between  Mortg.nge  and  Tax  Lien,  see  Taxes, 
547,  549,  550. 

Between  Mortgagee  and  One  Loaning  Money 
to  Mortgagor,  see  Corporations,  781, 
782. 

Estoppel  of  Majority  Bondholders  to  As- 
sert Prior  Lien,  see  Estoppel,  292. 

Deduction  for  Mortgagor's  Indebtedness  to 
Ancestor's  Estate,  see  Executors  and 
Administrators,   198. 

See  also  infra.  211;  Corporations,  302; 
Pleading,  487. 

For  Editorial  Notes,  see  infra,  VIIL  §  9. 

HO.  A  resolution  of  directors  included  in 
a  deed  of  trust,  to  the  effect  that  this  shall 
constitute  a  prior  and  first  lien,  is  inopera- 
tive to  change  the  relation  of  that  lien  to 
others  as  fixed  by  law.  Oriental  Hotel  Co. 
V.  Griffiths,  88  Tex.  574,  33  S.  W.  652, 

30:  765 

61.  A  claim  for  money  loaned  to  pay  in- 
terest on  a  mortgage  debt  is  inferior  in 
equity  to  the  lien  of  a  prior  mortgage,  and 
cannot  be  given  a  preference  over  it.  Illi- 
nois Trust  &  Sav.  Bank  v.  Doud.  44  C.  C.  A. 
389,   105  Fed.    12.S,  52:  481 

62.  I'se  of  income  of  a  mortgaged  rail- 
way plant  to  pay  for  additions  thereto,  pav- 
ing bonds,  and  repairs,  and  to  satisfy  ven- 
dors' liens,  i.i  not  a  diversion  of  it  from  the 
claims  of  one  who  advanced  money  towards 
payment  for  the  additions  and  of  interest 
on  the  mortgage,  so  as  to  give  him  a  lien 
>uy)('rior   to  that  of  the  mortgagee.  Id. 

(VA.  A  prioi-  lion  for  money  advanced  to 
adfl  to  tlio  plant  of  a  street  railway  com- 
pany, which  addition  is  necessary  to  enable 
if  to  ]irofi  +  ably  caiTK'  on  the  business  of 
furnishing  light  to  the  municipality,  is  not 
aufhorize<l  by  a  clause  in  a  mortgage  of  its 
property  rctpiiring  it  to  keep  and  observe  all 
hiws  and  ordiniinccs  relating  to  or  affect- 
ing it-  tfanrhiscs  or  privileges,  whore  Jio 
(ii'diiiiincc  or  law  requires  it  to  furnish  light, 
and  tlic  nunt gnu'c  oxin'cssly  forliids  it  to 
sulTcr  aii\    lien   superior  to   the   mortirage. 

Id. 

(it.  No  pridiity  over  t  ho  mortgage  is  cre- 
ated   hy   a    loan    to  a   (|na~i-piililie   iiioi't  gagor, 

ll|ioli      |iled;:c      (  ,  f      il  s      income,      of      nioneV      to 

niak'e    a    -nli-tanlial    and    lieiiid'u-ia  1    addition 
lo    its    plant    a!id    (lower.    wdiiidi    i>    necessary 


to  enable  it  to  maintain  the  volume  of  its 
business,  but  which  is  not  indispensable 
to  enable  it  to  continue  a  going  concern, 
where  the  mortgage  covers  property  ac- 
quired and  to  be  acquired  and  the  income. 

Id. 

65.  A  mortgagee  may  continue  to  make 
advances  to  a  mortgagor,  when  the  loan  is 
made  expressly  for  building  purposes,  al- 
though he  has  notice  of  claims  for  labor  and 
materials  furnished  for  the  buildings,  and 
of  the  filing  of  liens  therefor,  if  his  con- 
tract doesi  not  require  him  to  see  to  the 
application  of  the  money  advanced.  Anglo- 
American  Sav.  &  L.  Asso.  v.  Campbell,  13 
App.  D.  C.  581,  43:622 

66.  The  earnings  of  a  corporation  from 
its  business  prior  to  the  time  possession 
is  actually  taken  of  its  property  by  a  mort- 
gage trustee  or  receiver  belong  to  its  gen- 
eral creditors  in  preference  to  mortgage 
bondholders.  New  York  Security  &  T.  Co. 
v.  Saratoga  Gas  &  E.  L.  Co.  159  N.  Y.  137, 
53  N.  E.  758,  45:  132 

67.  One  obtaining  a  contract  which  he 
fails  to  record,  for  the  conveyance  of  a  par- 
cel of  a  tract  of  land  the  whole  of  which 
is  subsequently  mortgaged,  cannot  cast  the 
burden  of  the  mortgage  upon  subsequent 
purchasers  of  the  remainder  of  the  tract, 
who  have  no  notice  of  his  rights,  he  not 
having  taken  possession  so  as  to  charge  the 
subsequent  purchaser  with  constructive 
notice.  Gray  v.  H.  M.  Loud  &  Sons  Lum- 
ber Co.  128  Mich.  427,  87  N.  W.  376,  54:  731 
Grantor's  lien. 

See  also  supra,  62. 

68.  First  mortgagees  will  not  be  permit- 
ted by  equity  to  assert  their  lien  against  the 
property  in  preference  to  a  grantor's  lien  for 
unpaid  purchase  money,  a  waiver  of  which 
they  procured  by  a  fraudulent  device  so  as 
to  let  in  their  mortgage  as  a  first  lien,  al- 
though the  grantors  agreed  to  take  a  second 
mortgage  as  security,  which  on  its  face  de- 
clares that  it  is  subject  to  the  lien  of  the 
first.  Hooper  v.  Central  Trust  Co.  81  Md. 
,559,  .32  Atl.  505,  29:  262 
Judgments. 

F<"ffect  of  Statute  Curing  Defective  Acknowl- 
edgment of  Mortgage,  see  Constitution- 
al Law,  1191. 

Evidence  Admissible  on  Question  of  Pri- 
ority, see  Evidence,  864. 

As  to  Funds  in  Receiver's  Hands,  see  Re- 
ceivers, 94-97. 

See  also  infra,  197;  Claims,  21;  Judgment, 
310. 

For  Editorial  Notes,  see  infra,  VIIL  §  9. 

69.  The  holder  of  a  valid  second  mortgage 
is  entitled  to  priority  over  attacking  judg- 
ment creditors,  in  the  ajjplication  of  the 
amount  which  a  first  mortgage,  otherwise 
valid,  is  reduced  because  including  improper 
items  of  indebtedness.  Hibbard  v.  Crihb. 
sn  Wis.  308,  40  N.  W.  823.  15:  768 

7t).  .\n  unrecorded  mortgage  is  superior  to 
a  iudgni(>nt  lien,  although  the  mortgage, 
w  lii(  h  is  termed  a  conveyance  by  statute,  is  * 
declared  not  to  he  such  a  conveyance  as  will 
enable  its  owner  to  recover  possession  of 
the    property   without    foreclosure   and   sale. 
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V'aughn  v.  Schmalsle,  10  Mont.  186,  25  Pac. 
102.  10:411 

71.  A  mortgage  to  secure  an  antecedent 
debt,  which  is  filed  before  the  actual  entry 
of  a  judgment,  which  is  filed  soon  afterward 
on  the  same  afternoon,  will  not  have  pri- 
ority over  the  judgment,  but  their  liens 
will  be  equal.  Goetzinger  v.  Rosenfeld,  16 
Wash.  392,  47  Pac.  882,  38:  257 

72.  A  personal  injury  in  another  state  for 
which  judgment  is  recovered  in  South  Caro- 
lina is' within  S.  C.  Gen.  Stat.  1882,  §  1528, 
giving  priority  to  a  judgment  recovered  on 
a  cause  of  action  against  a  railroad  company 
for  personal  injuries  over  any  railroad  mort- 
gage. Southern  R.  Co.  v.  Bouknight,  25  U. 
S.  App.  415,   17  C.  C.  A.  181,  70  Fed.  442. 

30:  823 

73.  A  judgment  for  personal  injuries  is 
not  deprived  of  its  priority  over  a  railroad 
mortgage,  under  S.  C.  Gen.  Sta«.  1882,  § 
1528,  by  the  fact  that  the  mortgage  was 
executed  by  a  consolidated  company  formed 
from  companies  organized  in  South  Carolina 
and  other  states,  and  the  entire  property 
was  sold  as  a  unit,  as  against  a  purchaser 
who  agreed  as  part  of  the  price  to  satisfy 
all  claims  adjudged  prior  in  lien  to  the 
mortgage.  Id. 

74.  A  railroad  mortgage  is  not  entitled  to 
priority  over  a  judgment  for  personal  inju- 
ries subsequently  recovered,  under  S.  C.  Gen. 
Stat.  1882,  §  1528.  providing  that  such  judg- 
ments shall  take  precedence  over  any  mort- 
gage, because  of  the  further  provision  that 
they  shall  relate  back  to  the  date  when  the 
cause  of  action  arose,  and  the  fact  that  the 
injury  was  subsequent  to  the  mortgage.    Id. 

75.  A  mortgagee  of  a  railroad  by  accept- 
ing the  mortgage  subsequent  to  the  passage 
of  a  statute  giving  judgments  against  the 
railroad  company  for  personal  injuries,  re- 
covered in  actions  commenced  within  twelve 
months  from  the  injury,  precedence  over  any 
mortgage  or  security  for  bonds,  assents  to 
such  priority.  Id. 

76.  The  priority  of  a  judgment  recovered 
against  a  consolidated  railroad  company 
over  a  mortgage  made  by  such  company,  un- 
der S.  C.  Gen.  Stat.  1882,  §  1528,  cannot  be 
defeated  on  the  theory  that  the  mortgagor 
was  in  fact  three  corporations  of  different 
states,  and  that  the  injury  was  inflicted  in 
the  exercise  of  the  franchises  of  a  separate 
domestic  corporation  of  another  state.      Id. 

77.  The  interest  of  a  prior  mortgagee  can- 
not be  displaced  by  the  lien  of  a  judgment 
for  damages  in  consequence  'of  the  sale  of 
intoxicating  liquors,  under  the  Illinois 
dramshop  act,  §  10,  providing  that  if  any 
person  shall  rent  or  lease  to  another  any 
building  to  be  used  for  the  sale  of  such  liq- 
uors, or  knowingly  permit  it  to  be  so  used 
or  occupied,  it  may  be  sold  to  pay  any  such 
judgment  against  anv  occupant.  Bell  v. 
Cassem,  15S  III.  4.5,  4rN.  E.  lOSO.       2!>:  571 

78.  The  provision  of  the  Illinois  dram- 
shop act.  §  10.  making  the  building  and 
premises  where  intoxicating  liquors  are  sold 
with  permission  of  the  owner  liable  to  sale 
under  a  judgment  against  the  occupant  for 

L.R.A.  Dis.— 136. 


dariiages  from  the  sale  of  such  liquors,  ap- 
plies only  to  owners  or  those  having  a 
rentable  interest  in  the  property,  and  not 
to  a  contingent  interest,  such  as  that  of  a 
mortgagee.  Id. 

Notes  secured  by  same  mortgage. 
Assignee  of  Note  as  Bona  Fide  Purchaser, 

see  Bills  and  Notes,  226. 
See  also  infra,  lOQ-111. 
For  Editorial  Notes,  see  infra,  VIII.  §  6. 

79.  A  mortgage  securing  several  notes 
maturing  at  difTerent  periods  is  pro  tanto  a 
security  for  each  in  the  order  of  its  matur- 
ity. Horn  V.  Bennett,  135  Ind.  158,  34  N. 
E.  321,  24:  800 

80.  The  fact  that  all  the  notes  secured  by 
a  mortgage  are  made  due  by  default  does 
not  change  the  rule  of  their  priority  accord- 
ing to  their  respective  dates  of  maturity  as 
stated  in  the  notes  themselves.  Id. 

81.  A  provision  in  a  mortgage  that  the 
whole  sum  secured  shall  become  due  on  any 
default  in  payment  will  not  make  notes 
which  are  not  at  that  time  due  according 
to  their  terms,  due  within  the  meaning  of 
the  rule  which  gives  priority  to  those  first 
maturing.  The  priority  is  to  be  determined 
by  the  order  in  which  they  fall  due  accord- 
ing to  their  terms.  Leavitt  v.  Goodwin,  7!) 
Iowa,  348,  44  N.  W.  567,  7:  365 


III.  Vendee   of  Mortgagor;    Assumption   of 
Debt. 

Power  of  Treasurer  of  Grantee  to  Assume 
Payment,  see  Corporations,  237. 

Burden  of  Proving  Notice  of  Unrecorded 
Mortgage,  see   Evidence,   305. 

Proof  of  Delivery  and  Acceptance  of  Deed, 
see  Evidence,  2325. 

Rate  of  Interest  Chargeable  against  Pur- 
chaser, see  Interest,  89. 

Joint  Liability  of  Obligors  in  Bond  Securing, 
for  Permitting  Payment  to  Wrong  Per- 
son, see  Joint  Creditors  and  Debtors,  5. 

Running  of  Limitation  in  Favor  of,  see 
Limitation  of  Actions,  165. 

Right  to  Set  Up  Defense  of  Limitation 
against  Foreclosure,  see  Limitation  of 
Actions,  61. 

Effect  of  Payment  of  Taxes  by  Purchaser 
on  Running  of  Limitation,  see  Limita- 
tion of  Actions,  263. 

Purchaser  Pendente  Lite,  see  Lis  Pendens,  5. 

Release  of  Mortgagor  from  Liability,  see 
Principal  and  Surety,  38,  39. 

Purchaser's  Right  to  Set  up  Defense  of 
Usury,  see  Usury,  41. 

Assumption  of  Vendor's  Lien  by  Purchaser, 
see   Vendor   and   Purchaser,   80. 

See  also  infra,  114,  118.  190,  219;  Lis  Pen- 
dens.  8. 

For  Editorial  Notes,  see  infra.  VIII.  §§  11, 
12. 

82.  A  purchaser  of  mortgaged  property 
cannot  take  advantage  of  usury  in  the  mort- 
gage contract.  Gray  v.  H.  ^f.  Loud  &  Sons 
Lumber  Co.  128  Mich.  427,  87  N.  W.  376, 

54:  731 
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83.  One  who,  upon  receiving  a  conveyance 
of  real  estate,  assumes  a  portion  of  an  en- 
cumbrance thereon,  is,  in  case  the  entire 
land  is  sold  to  pay  encumbrances,  entitled 
to  credit  for  the  amount  which  his  land  pays 
upon  other  encumbrances,  in  case  he  is 
charged  at  the  suit  of  the  grantor  with  the 
amount  which  he  agreed  to  pay.  Lowe  v. 
Turpie.  147  Ind.  652,  44  N.  E.  25,  47  N.  E. 
150,  37:233 
Sale  subject  to  mortgage. 

Judicial  Sale,  see  Judicial  Sale,  24. 

84.  The  grantee  of  land  "subject  to  en- 
cumbrances" is  not  bound  to  pay  a  mort- 
gage thereon  which  did  not  constitute  a 
part  of  the  consideration  of  his  purchase, 
and  which  was  not  made  in  good  faith  for  a 
real  indebtedness.  Kobinson  Bank  v.  Miller, 
153  111.  244,  38  N.  E.  1078,  27:  449 

85.  A  purchaser  of  premises  subject  to  a 
mortgage  is  not  by  reason  thereof  bound 
by  any  obligation  not  expressed  in  the 
mortgage,  by  reason  of  any  practical  con- 
struction of  the  instrument  by  the  mort- 
gagor. Earmers'  Loan  &  T.  Co.  v.  Penn 
Plate-Glass  Co.  43  C.  C.  A.  114,  103  Fed. 
13?.,  56:710 

86.  A  grantee's  agreement  to  take  the 
premises  subject  to  a  mortgage  debt  does 
not  make  him  liable  either  to  the  mortgagee 
or  to  his  grantor  for  the  performance  of  the 
latter's  covenant  to  insure  the  premises  for 
the  mortgagee's  benefit.  Id. 

87.  The  duty  of  a  grantee  to  pay  a  mort- 
gage debt,  if  it  can  be  derived  from  his 
agreement  to  take  the  premises  subject  to 
the  mortgage,  is  by  Pennsj'lvania  law  based 
on  an  obligation  to  indemnify  the  grantor, 
and  does  not  exist  when  by  the  terms  of  the 
mortgage  the  grantor  is  not  liable  upon  it. 

Id. 
Grantee's    liability    to    grantor. 
For  Editorial   Notes,  see   infra,   VIII.    §    11. 

88.  A  grantee  who  assumes  and  agrees  to 
pay,  as  part  of  the  purchase  price  of  land,  a 
mortgage  which  his  grantor  has  given  there- 
on, thereby  imdertakes  to  discharge  the 
mortgagee's  lien  upon  the  land,  and  not 
simply  to  cancel  the  mortgage  debt  so  far 
as  it  is  a  claim  against  individuals;  and  his 
failure,  to  do  so  will  render  him  liable  to 
at  least  nominal  dainaircs.  Rice  v.  Sanders, 
l.)2  Mass.   108,  24  X.  E.   1079,  8:  .315 

89.  If  several  mortgages  are  assumed,  and 
the  grantee  fails  to  pay  the  one  first  due, 
and  permits  it  to  be  foreclosed  and  the  prop- 
erty sold  for  its  payment,  he  will  be  liable 
in  damages  to  liis  grantor  for  the  latter's 
loss  of  secTirity  against  lialiility  upon  subse- 
quent mortgages,  up  to  the  amount  of  debts 
secured  by  them,  even  though  they  are  not 
yet  due.  Id. 
Grantee's  liability  to  mortgagee. 
Novation  by   Agroonicnt   to  Hold  (Irantec  as 

Dolitui'.  i;('o   Novation.  4. 
I''ir<'(l    (if  Crnnfor'^   Reloaso    from    Covenant, 

SCO   Rclfaso.   ."). 
iMir   Kditnrial    Xotos.  poc  infra,  VllT.   §   11. 

IH).  'Ili(>  ri(_;lit  of  ;i  inorlgagcf  to  enforce 
tlif  jiayinont  nf  a  iiiortgngc  dr-ht  a?  again«t 
the  grantee  of  tlie   luorlgagor.   \vh(.)  has  as- 


sumed its  payment,  does  not  rest  upon  any 
contract  between  the  mortgagee  and  grantee 
which  is  enforceable  by  the  mortgagee  by  a 
suit  at  law,  but  is  founded  upon  the  fact 
that  the  grantee  has  become  primarily  liable 
to  pay  the  debt  while  the  mortgagor  is 
surety  for  its  payment,  so  that  the  mort- 
gagee may  be  subrogated  to  tne  rights  of 
the  mortgagor,  and  may,  by  a  suit  in 
equity,  compel  the  grantee  to  keep  his  en- 
gagement. Knapp  V.  Connecticut  Mut.  L. 
Ins.  Co.  29  C.  C.  A.  171,  56  U.  S.  App.  452, 
85  Fed.  329,  40:  861 

91.  A  grantee  of  mortgaged  property  is 
personally  liable  to  the  owner  of  the  mort- 
gage under  his  assumption  of  the  payment 
of  the  mortgage  debt  as  part  of  the  consid- 
eration of  the  conveyance  to  him,  without 
reference  to  whether  his  immediate  grantor 
is  liable  or  not.  Hare  v.  Murphy,  45  Neb. 
809,  64  N«f  W.  211,  29:851 

92.  A  grantee  of  real  property  who  as- 
sumes and  agrees  to  pay  a  mortgage  there- 
on is  personally  liable  for  the  deficiency  on 
foreclosure,,  although  his  immediate  grantor 
did  not  assume  the  payment  of  the  mort- 
gage, and  was  not  liable  therefor,  as  the 
rule  in  Wisconsin  is  that  where  one  person 
for  a  valuable  consideration  engages  with 
another  to  do  some  act  for  the  benefit  of  a 
third  person,  the  latter  may  maintain  an  ac- 
tion against  the  promisor  for  the  breach  of 
the  agreement.  Enos  v.  Sanger,  96  Wis. 
150,   70    N.    W.    1069,  37:  862 

93.  A  purchaser  of  mortgaged  premises, 
who  agrees,  as  a  part  of  the  consideration, 
to  pay  the  mortgage  debt,  is  personally 
liable  to  the  mortgagee  or  his  assigns, 
whether  his  immediate  grantor  was  person- 
ally liable  or  not.  McKay  v.  Ward,  20 
Utah,  149,  57  Pac.  1024,  46:  623 

94.  A  grantee  of  mortgaged  premises,  who 
agrees  in  the  deed  to  pay  a  mortgage  debt, 
is  personally  liable  to  the  mortgagee  there- 
for, without  reference  to  the  obligation  as- 
sumed by  the  deed,  where  he  retained  a  part 
of  the  purchase  price  for  that  purpose  and 
thereafter  paid  a  part  of  the  principal 
and  interest  on  the  mortgage,  and  wrote 
the  mortgagee  and  agreed  to  pay  the  mort- 
gage, and  testified  that  he  was  indebted 
to  the  mortgagee  upon  no  other  account 
than  the  note  secured  by  the  mortgage.    Id. 


IV.  Assignment. 

Parol  Agreement  for,  see  Contracts.  129. 
To  Evade  Taxes,  see  Contracts,  631. 
Admissibility  of,  in  Evidence,  see  Evidence, 

918. 
Gift  of,  see  Gift.  25. 
Bona   Fide  Purchaser  of  Part  of  Mortgage, 

see  Insolvency.   15. 
EfTect  on  Dutv  to'  Pav  Tax.  see  Taxes,  .524. 
See  also  infra!  121,  1.51,  157.  165. 
For  Editorial  Notes,  see  infra,  VHI.  ?  13. 

95.  .An  assignment  of  a  mortgage,  in 
which  no  name  of  a  grantee  is  inserted,  is 
inefl'ective  until  some  name  is  written  there- 
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in.     Curtis  v.  Cutler,  22  C.  C.  A.  16,  40  U. 
S.  App.  233,  76  Fed.  16,  37 :  737 

96.  An  assignment  to  secure  future  ad- 
vances, of  a  mortgage  made  to  secure  an 
existing  debt  is  not  within  N.  H.  Gen.  Laws, 
chap.  136,  §  3,  providing  that  no  estate  con- 
veyed in  mortgage  shall  be  held  by  the 
mortgagee  for  any  obligation  or  liability 
arising  after  the  execution  and  delivery  of 
the  mortgage.  Lime  Rock  Nat.  Bank  v. 
Mowry,  66  X.  H.  598,  22  Atl.  555,         13:  294 

97.  The  purchase  for  $200  of  a  mortgage 
of  the  face  value  of  $2,000,  and  which  rea- 
lizes that  amount,  is  not  void  for  inade- 
quacy of  price,  where  there  are  no  other 
circumstances  attending  the  transaction  re- 
quiring its  avoidance,  while  at  the  time  of 
the  sale  no  price  can  be  obtained  for  the 
property,  and  even  the  solvency  of  the 
banks  in  the  locality  is  questioned.  Opie  v. 
Pacific  Invest.  Co. '26  Wash.  505,  67  Pac. 
231,  56:  778 
Who  entitled  to  assignment. 

98.  One  who  pays  a  mortgage  is  not  en- 
titled to  an  assignment  thereof  on  the 
ground  that  it  covers  other  property  than 
her  own.  and  because  complications  have 
arisen  in  the  settlement  of  the  mortgagor's 
estate  making  it  important  for  her  to  have 
an  assignment,  where  the  divided  ownership 
and  the  complications  have  arisen  after  the 
mortgage  was  given.  Holland  v.  Citizens' 
Sav.  Bank,  16  R.  L  734,  19  Atl.  654,    8:  553 

99.  Where  two  or  more  persons  are  inter- 
ested in  property  subject  to  a  mortgage,  and 
one  of  them  pays  the  mortgage  debt  for  his 
own  protection,  he  is  entitled,  not  to  have 
the  mortgage  assigned  to  him,  but  simply 
to  succeed  to  the  ^ien  of  the  mortgage 
against  the  others  in  equity  to  the  extent 
of  his  claim  against  them  for  indemnity, 
by  way  of  subrogation.  Id. 
What  is  an  assigpment. 

For  Editorial  Notes,  see  infra,  ^^11.  §  13. 

100.  A  deed  by  a  mortgagee  who  has  be- 
come the  purchaser  of  the  premises  at  a  void 
foreclosure  sale,  and  has  entered  into  posses- 
sion, operates  as  an  assignment  of  the  mort- 
gage debt,  as  well  as  of  the  mortgage  secur- 
ing it:  and  successive  deeds  by  the  pur- 
chaser have  the^  same  effect.  Cook  v.  Coop- 
er, 18  Or.  142,  22  Pac.  945,  7:  273 
Rights  of  assignee  generally. 

Recovery  from  Second  Assignee  of  Amount 
of  Debt  Paid  Him  by  Mortgagor  in  Ig- 
norance of  Prior  Assignment,  see  As- 
sumpsit, 41. 

See  also  infra,  150,  175.  176,  186. 

101.  An  innocent  purchaser  of  a  mortgage 
for  a  valuable  consideration  cannot  be  pro- 
tected as  a  bona  fide  purchaser,  but  takes 
it  subject  to  all  the  infirinities  which  it 
possesses  in  the  hands  of  his  assignor.  Pat- 
terson V.  Rabb.  38  S.  C.  138,  17  S.  E.  463. 

19:  831 

102.  A  mortgagee  who  assigns  the  debt 
holds  the  legal  title  to  the  mortgage  entirely 
for  the  benefit  of  the  assignee,  and  retains 
no  title  wliich  he  can  assert  in  any  action 
or  proceeding;  and  payment  to  the  assignee 


revests  all  title  in  the  mortgagor.     Barnes 
V.  Boardman,  149  Mass.  106,  21  N.  E.  308, 

3:  785 

103.  Where  a  mortgagee  of  land,  by  a 
single  ins'trument  duly  executed  under  seal 
and  acknowledged,  makes  an  absolute  as- 
signment of  his  mortgage  debt  and  of  the 
mortgage,  such  assignment  is  sufficient  to 
vest  in  the  assignee  the  full  legal  title  of 
the  mortgagee  to  the  mortgaged  premises, 
although  no  words  of  inheritance  are  used. 

Id. 

104.  One  who  takes  an  assignment  of  a 
mortgage  while  the  land  shows  the  exist- 
ence of  a  prior  mortgage  upon  the  same 
property  to  his  assignor  will  be  subordinat- 
ed to  the  lien  of  the  prior  mortgage  in  case 
it  is  in  the  hands  of  an  assignee,  althougli 
there  is  no  record  of  the  prior  assignment. 
Wilson  V.  Campbell,  110  Mich.  580,  68  N. 
W.  278,  35:  544 

105.  A  special  title  acquired  by  an  as- 
signee of  a  mortgage  for  the  purpose  of  fore- 
closure only  will  not  vest  in  or  devolve  upon 
his  administrator  upon  his  death.  Taylor 
V.  Carroll,  89  Md.  32,  42  Atl.  920,  44:  479 
Of  note  secured  by  mortgage. 

Effect  of  Reliance  Solely  on  Mortgage,  see 

Bills  and  Notes,  230. 
See  also  infra,  218,  239. 

106.  The  transfer  of  a  note  secured  by  a 
mortgage  carries  with  it  the  mortgage  also. 
Parker  v.  Randolph,  5  S.  D.  549,  59  N.  \V. 
722,  29:  33 

107.  A  mortgage  securing  a  note  or  othei 
debt  passes  without  delivery  by  a  transfer 
of  the  principal  obligation,  unless  there  be 
an  agreement  to  the  contrary.  Holmes  v. 
Gardner,  50  Ohio  St.  167,  33  N.  E.  644, 

20:  329 

108.  The  sale  of  notes  secured  by  mort- 
gage, without  a  valid  assignment  of  the 
mortgage,  leaves  the  legal  title  to  the  mort- 
gage in  the  mortgagee.*  Curtis  v.  Cutler,  22 
C.  C.  A.  16,  40  U.  S.  App.  233,  76  Fed.  16, 

37:737 

109.  Assignees  of  several  notes  secured  by 
mortgage  or  vendor's  lien  share  pro  rata, 
if  there  is  nothing  in  the  contract  of  assign- 
ment or  in  the  contention  of  the  parties  to 
varv  the  rule.  Nashville  Trust  Co.  v. 
Smythe,  94  Tenn.  513,  29  S.  W.  903,    27:  663 

110.  An  agreement  for  preference  in  the 
security  given  to  an  assignee  of  a  part  of  a 
series  of  negotiable  notes  secured  by  mort- 
gage or  vendor's  lien  is  valid  as  against  sub- 
sequent assignees  of  other  notes  in  the 
series.  Id. 

111.  Bona  fide  holders  of  promissory  notes 
secured  by  mortgage  or  vendor's  lien  may 
hold  the  security  as  well  as  the  notes,  un- 
affected by  equities  between  prior  holders 
and   the    mortgagor.  Id. 

112.  The  whole  or  any  part  of  the  mort- 
gage or  vendor's  lien  which  secures  negotia- 
ble notes  may  be  assigned  to  secure  any 
part  of  the  notes  which  may  be  assigned, 
whether  they  be  the  first  or  last  maturing, 
or  the  intermediate  notes  of  the  series.     Id. 

113.  Bona  fide  purchasers  for  value  before 
maturity  of  genuine  notes  accompanied  by 
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a  forged  copy  of  a  recorded  mortgage  secur- 
ing them,  which  the  purchasers  took  on  the 
faTth  of  the  records,  are  entitled  to  the  se- 
curity of  the  mortgage  as  against  persona 
to  wnom  the  assignor  had  previously  sold 
forged  copies  of  the  notes  accompanied  by 
an  assignment  and  delivery  of  the  genuine 
mortgage.  Kernohan  v.  Manss,  53  Ohio  St. 
118,  41  N.  E.  258,  29:317 

114.  The  purchaser  of  land  mortgaged  to 
secure  notes  the  character  of  which  is  not 
described  in  the  mortgage,  who  pays  his 
money  upon  payment  to,  and  satisfaction  of 
the  mortgage  by,  the  one  whom  the  record 
shows  to  be  owner  of  the  mortgage,  without 
notice  of  the  rights  of  any  assignee,  and 
upon  the  assurance  thnt  the  notes  are  still 
owned  by  the  mortgagee,  takes  free  from 
any  claim  of  the  assignee,  although  the 
notes  are  not  produced  or  surrendered.  Vann 
V.  Marbury,  100  Ala.  438,  14  So.  273,  23:  325 
Of  non-negotiable  paper. 

115.  The  assignee  of  a  mortgage  securing 
non-negotiable  paper  may  enforce  his  claim 
against  the  mortgagor,  although  the  latter 
without  notice  of  the  assignment  executes 
to  the  mortgagee  a  renewal  mortgage,  also 
non-negotiable,  which  is  assigned  to  a  third 
person,  since  such  third  person  acquires  no 
valid  lien,  the  obligation  of  the  mortgagor 
is  not  discharged,  and  the  equities  of  the 
first  assicnee  should  prevail.  Brooke  v. 
StruthersrilO  Mich.  562.  68  N.  W.  272. 

35:  536 

116.  Hiving  a  new  mortgage  which  be- 
comes a  valid  lien  in  lieu  of  an  old  one  given 
to  secure  non-negotiable  securities  without 
notice  that  they  have  been  assigned  will 
discharge  the  old  mortgage  even  as  against 
the  claim  of  the  assignee.  _  Id. 

117.  One  who  accepts  in  satisfaction  of  a 
lire-existing  debt  a  transfer  of  a  renewal 
mortgage  securing  non -negotiable  paper 
from  one  who  had  Iransforred  the  original 
mortgage  to  a  third  person  in  whose  hands 
it  is  still  outstanding  without  the  knowledge 
i)f  the  mortgagor  acquires  no  valid  claim 
airainst  the   morteairor.  Id. 


V.  Satisfaction;    Discharge;    Release. 

Iviuitabln  l\cli''f  from  Lion  of  Mortgage  on 
Gronn'l   of   Uniitations.  see   Enuity.  00. 

Ui-i-harge  by  .\i:rociii('iit  to  Hold  Grantee  as 
Ofblor.  -IT  Xovatidii.  4. 

.'\|)l)liration  of  Paymoiits  on  Mortgage,  see 
Paymotit.  4Pi. 

Takincr  Xcw  M'.rtLrn^f  in  I'aynient.  see  Pay- 
in  cut.  2n. 

i'aympiit  li>  riuiidr  Arnrlgagpe.  see  Pay- 
ment.   •Jii. 

l';i\-mPiit  tn  riiau:  ii'.ri/.cil  PorsoTi.  ^ov  Pay- 
uu-iit.  •2!i.  ?,'.]?,:). 

^ulirriirnt  icii  nf  !'iT-"ii  !-"iinii-1iiiig  ^fonoy 
to  J)i-cli;irL!''  >ri>r;L:a-i'.  <r'i'  Sulirogatioi!. 
V. 

s;,.,.  ;il-''  -iiiifii.  '.'^.  '•''•'.  lU-IKi:  infra.  IS-l. 
ISii.  2(11. 

[■".ir   IMitMiiiil    \oto-.   soo    infra.   M\\.    S?    12. 
14    17. 
lis.    I  j.oii    ihe    foi-ci'li:.-ure    of   a    mortgage 


upon  premises  platted,  a  portion  thereof 
having  been  conveyed  subsequent  to  its  exe- 
cution, purchasers  by  the  plat,  as  well  as 
junior  encumbrancers  having  liens  upon  por- 
tions of  the  platted  premises,  cannot  insist 
that  the  portions  embraced  in  the  platted 
streets  and  alleys  donated  to  the  public 
shall  be  treated  as  premises  released,  and 
their  value  credited  upon  the  mortgage  debt. 
Boone  v.  Clark,  129  111.  466,  21  N.  E.  850, 

5:  276 

119.  A  mortgagee  who,  having  notice  of 
successive  alienations  of  portions  of  the 
mortgaged  premises,  releases  a  part  then 
liable  for  the  payment  of  the  debt,  cannot, 
without  first  deducting  the  value  of  the 
portions  released,  charge  the  other  portion 
of  the  premises.  Id. 

120.  Where  one  releases  a  deed  of  trust, 
and  takes  a  new  deed  of  trust  for  the  bal- 
ance of  his  debt,  a  lienor  subsequent  to  the 
first  deed  of  trust  thus  gets  preference  over 
the  second  deed  of  trust;  and  equity  will 
not  cancel  the  release  as  against  such  second 
lienor  except  for  fraud  or  mistake. 
Attkisson  v.  Plumb,  50  W.  Va.  104,  40  S. 
E.  587,  58:788 

121.  An  unrecorded  release  of  a  portion  of 
property  covered  by  a  mortgage  by  the  hold- 
er of  the  mortgage  to  the  mortgagor,  is  not 
binding  upon  a  subsequent  assignee  of  the 
mortgage  without  notice,  although  the  tract 
released  has  been  sold  to  and  gone  into  the 
possession  of  a  railroad  company,  which  has 
occupied  it  as  a  riaht  of  wav.  Gibson  v. 
Thomas,  180  X.  Y.  483,  73  N.  E.  484,  70:  768 
Satisfaction  of  record. 

By  Second  Assignee,  Recovery  by  Mortgagor 
of  Amount  Paid  -Him  in  Ignorance  of 
Prior  Assignment,  see  Assumpsit,  41. 

See  also  infra,  125. 

122.  The  satisfaction  of  record  by  a  ven- 
dor of  land,  of  a  mortgage  given  to  secure 
the  performance  of  a  contract  by  the  vendee, 
in  consideration  of  which  the  conveyance 
was  made,  whereby  he  bound  himself,  in 
case  of  a  sale  of  the  property,  to  pay  to  cer- 
tain persons,  strangers  to  the  transaction, 
specified  sums  of  money,  the  satisfaction 
being  made  before  such  third  persons  had 
any  knowledge  of  their  rights  under  the 
contract  and  mortgage,  does  not  impair 
their  rights,  and  it  is  competent  for  either 
of  them,  notwithstanding  the  satisfaction 
of  the  mortgage,  to  prosecute  a  suit  fog:  a 
foreclosure  of  the  same  to  enforce  the  per- 
formance of  the  promise  made  for  their 
benefit.  Tweeddale  v.  Tweeddale.  116  Wis. 
517,  93  N.  W.  440.  61:  509 
Provision  in  mortgage  for  release  of  parcel. 

12.").  Advantage  of  a  clause  in  a  mortgage 
covering  several  parcels  of  land,  by  wiiieli 
any  parcel  may  be  released  upon  payment 
of  a  certain  sum.  cannot  he  taken  after 
foreclosure  of  the  mortgage,  by  a  purchaser 
of  a  parcel  who  has  unsuccessfully  sought 
to  cast  the  whole  burden  of  the  mortgage 
u[)on  subsequent  purchasers  of  the  remain- 
ing parcels  who  purchased  before  the  prior 
(ouvevance  was  recorded.  Gray  v.  H.  M. 
r.<oul  &  Sons  Lumber  Co.  128  Mich.  427,  87 
\.  W.  376,  54:  731 
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Fraudulent  discharge, 

124.  The  purcliaser  of  a  mortgage  obtains 
no  right  as  against  a  prior  mortgagee  by 
the  wrongful  act  of  his  own  agent  in  dis- 
charging the  prior  mortgage,  which  re- 
mained in  his  possession  after  the  transfer 
of  a  note  wliich  was  secured  bv  it.  Parker 
V.  Randolph,  5  S.  D.  549,  59  N.'W.  722, 

29:  33 

125.  The  lien  of  a  mortgage  on  land  is  not 
affected  by  the  act  of  the  mortgagor  to 
whom  the  mortgagee  handed  the  mortgage 
at  the  former's  request  for  the  purpose  of 
inspection  only,  in  secretly  and  fraudulently 
substituting  in  its  place  a  copy  thereof,  and 
forging  vipon  the  original  an  entry  of  satis- 
faction, by  means  of  which  he  procures  the 
cancelation  of  the  record  of  the  mortgage, 
where  the  mortgagee  reposed  no  trust  or 
confidence  in  the  mortgagor  and  had  no 
reason  to  suspect  his  fraudulent  design,  and 
was  not  negligent  in  failing  to  detect  tlie 
fraud  at  the  time  of  its  perpetration  or 
thereafter,  even  though  the  land  has  been 
purchased  by  a  third  person  in  the  honest 
belief  that  the  mortgage  has  been  actually 
satisfied.  Luther  v.  Clay,  100  Ga.  236,  28 
S.  E.  46,  39:  95 
What  operates  as  a  release. 

See  also  infra,  160,  241. 
For  Editorial  Notes,  see  infra,  VIII.  §§  14, 
15. 

126.  The  inchoate  interest  of  a  married 
woman  in  real  estate  of  her  husband  is  dis- 
charged from  a  mortgage  in  which  she  joined 
with  him  to  secure  a  note  given  by  her  hus- 
band and  others,  when,  with  the  mort- 
gagee's consent  and  without  her  knowledge 
or  consent,  one  of  the  makers  of  the  note 
has  been  released  or  discharged,  by  rone\v:il 
or  otherwise,  from  liability  for  the  note  and 
debt  secured;  and  she  may  set  up  such  de- 
fense to  protect  such  inclioate  riglit  from 
sale  on  the  foreclosure  of  the  mortgage. 
Crawford  v.  Hazelrigg,  117  Ind.  63,  18  N. 
E.    603,  2:  139 

127.  The  mere  extension  of  the  time  of 
payment  of  a  note  to  which  a  married  wom- 
an is  not  a  party  does  not  discharge  her  in- 
choate right  in  her  husband's  property  from 
a  mortgage  thereon  in  which  she  has  joined 
to  secure  such  note.  Id. 

128.  That  a  woman  who  mortgaged  her 
property  for  her  husband's  debt  is  dead,  and 
that  no  administrator  has  been  appointed 
for  her  property  and  no  guardian  for  her 
children,  so  that  there  is  no  one  to  pay  the 
debt  at  the  time  of  a  contract  for  its  ex- 
tension, will  not  prevent  the  extension  from 
operating  as  a  discharge  of  the  mortgage. 
Fleming  v.  Borden,  126  N.  C.  450,  36  S.  E. 
17.  127  N.  C.  214,  37  S.  E.  219,  53:316 

129.  A  tender  of  the  whole  sum  which  is 
in  fact  due  on  a  mortgage,  and  a  refusal  to 
accept  it,  did  not  discharge  the  security  if 
the  refusal  was  accompanied  by  a  bona  fide 
claim  of  right  which  was  believed  in  bj^  the 
creditor,  and  was  not  wantonly  put  forward 
as  a  cover  to  a  wrong  purpose.  Union  Mut. 
L.  Ins.  Co.  V.  Union  Mills  Plaster  Co.  3" 
Fed.  286,  3:  90 


130.  Tender  to  a  mortgagee  of  the  prin- 
cipal, interest,  and  costs  after  maturity  of 
the  debt,  and  before  any  sale  or  foreclosure 
proceedings  have  been  begun,  is  available, 
on  his  refiisal  of  the  tender,  only  to  stop  in- 
terest and  save  subsequent  costs,  where  the 
money  is  not  deposited  or  kept  ready  for 
the  mortgagee  in  case  of  demand,  or  ten- 
dered at  the  trial.  Parker  v.  Beasley  116 
N.  C.  1,  21  S.  E.  955,  33:  231 
Merger;  keeping  alive. 

131.  A  mortgage  does  not  merge  by  the 
acquirement  by  the  mortgagee  of  the  in- 
terest of  the  mortgagor  after  he  has  as- 
signed- the  mortgage,  although  such  assign- 
ment was  to  secure  liis  debt,  where  he  doe.s 
not  regain  title  to  the  mortgage.  Lime 
Rock  Xat.  Bank  v.'  Mowry,  66  N.  H.  598,  22 
Atl.  555,  13;  294 

132.  A  mortgage  on  property  given  to  se- 
cure payment  of  its  purchase  price  cannot 
be  kept  alive  against  the  mortgagor's  es- 
tate in  favor  of  one  to  whom  the  property 
was  afterwards  transferred,  and  who  for  his 
own  protection  had  to  make  a  payment  con- 
templated by  the  mortgage,  where  it  was 
never  a  lien  on  any  other  property  of  the 
mortgagor.  McClure  v.  Melton,  34  S.  C.  377, 
13  S.  E.  615,  13:  723 


VI.  Enforcement, 
a.  Generally. 

Granting  New  Trial  on  Reversal,  see  Appeal 
and  Error,  1216. 

In  Loan  Association,  see  Building  and  Loan 
Associations,  III.  d. 

Statute  Limiting  Enforcement,  see  Corfsti- 
tutional  Law,  696. 

Of  Mortgage  to  Secure  Furnishing  of  Sup- 
port, see  Contracts,  745. 

By  Promoters  of  Corporation,  see  Corpora- 
tions, 330. 

On  Dissolution  of  Corporation,  see  Corpora- 
tions, 718,  736,  738. 

Effect  of,  on  Corporate  Existence,  see  Corpo- 
rations, 678,  679. 

Effect  on  Dower  Rights,  see  Dower,  26,  27. 

Efl'ect  on  Insurance  of  Commencement  of 
Foreclosure  Proceedings,  see  Insurance, 
425-427. 

Election  of  Remedy  as  to,  see  Election  of 
Remedies,  40,  46,  47. 

Estoppel  to  Enforce,  see  Estoppel,  243. 

Covenant  Not  to  Foreclose,  see  Guaranty, 
25. 

Provision  for  Mortgagor  Becoming  Tenant 
on  Foreclosure,  see  Landlord  and  Ten- 
ant,  2,   237,   238. 

Lis  Pendens  on  Foreclosure,  see  Lis  Pen- 
dens, 11-13,  20. 

Effect  of  Delay  in  Foreclosure  Suit,  see  Lis 
Pendens,  6. 

Of  Mortgage  Securing  Ultra  Vires  Loan  by 
City,  see  ^lunicipal  Corporations,  292. 

Sufficiency  of  Complaint,  see  Pleading,  181, 
432.  ' 

Necessity  of  Filing  Cross  Bill,  see  Plead- 
ing,* 540,  543. 
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Appointment  of  Receiver  on  Foreclosure,  see 

Receivers,  44-47. 
Enforcement  of  Vendor's  Lien,  see  Vendor 

and  Purchaser,  81-88. 
See  also  supra,  7,  91,  122. 
For  Editorial  Notes,  see  infra,  VIII.  §§  18, 

20,  22. 

133.  A  court  of  equity  cannot  enforce  a 
mortgage  by  deposit  of  title  deeds  because 
the  loan  which  the  deposit  was  made  to  se- 
cure has  been  actually  received  by  the  de- 
positor. Bloomfield  State  Bank  v.  Miller, 
55  Neb.  243,  75  N.  W.  569,  44:  387 

134.  There  is  no  breach  of  a  mort<i;i»ge 
given  for  a  life  support,  until  an  application 
for  such  support  and  a  failure  to  furnish  it. 
Coleman  v.  Whitney,  62  Vt.  123,  20  Atl. 
322,  9:  517 

135.  A  provision  in  a  mortgage,  that  no 
proceedings,  in  law  or  equity,  shall  be  taken 
by  any  bondholder  to  foreclose  independent- 
ly of  the  trustee,  until  after  the  latter's 
refusal  to  comply  with  a  requisition  by  a 
certain  percentage  of  the  bondholders,  is 
reasonable  and  valid.  Seibert  v.  Minne- 
apolis &  St.  L.  R.  Co.  52  Minn.  148,  53  N.  W. 
1134,  20:  535 

136.  A  mortgage  for  the  support  of  per- 
sons during  life  may  be  foreclosed  after 
their  death,  to  obtain  payment  of  claims 
allowed  in  fldministration  for  support  fur- 
nished them  after  the  mortgagor's  breach  of 
his  contract.  Tuttle  v.  Burgett,  53  Ohio  St. 
498,  42  N.  E.  427,  30:214 

137.  A  mortgagee  .by  procuring  the  ap- 
pointment of  a  receiver  in  an  action  for  the 
foreclosure  of  the  mortgage  submits  himself 
to  do  equity  relatively  to  any  creditor  of  the 
mortgagor  who  may  rightfully  intervene  in 
the  f(jreclosure  proceedings.  Green  v.  Coast 
Line  R.  Co.  97  Ca.  15,  24  S.  E.  814,      33:  806 

138.  A  subsequent  encumbrancer  cannot 
compel  a  prior  mortgagee  to  act  at  all  for 
tlio  enforcement  of  his  lien,  any  further 
than  to  surrender  his  mortgage  on  tender 
of  the  amount  due.  Lambertville  Nat.  Bank 
v.  McCreadv  Bag  &  P.  Co.  (N.  J.  Ch.)  (Not 
to  be  Rep.)"  15  Atl.  388,  1:  334 

139.  A  court  of  equity  may,  in  an  action 
to  foreclose  a  mortgage  upon  lands,  part  of 
which  have  been  taken  by  right  of  eminent 
domain  for  railroad  purposes,  direct  an  issue 
to  be  tried  at  law  to  determine  the  value  of 
the  lands  so  taken,  where  the  mortgagee 
was,  by  mistake,  omitted  from  the  con 
domnation  proceedings,  and  is,  consequently, 
not  bound  thereby,  and  the  railroad  has 
been  built  and  put  in  operation,  so  that  it 
would  he  against  public  policy  to  permit 
the  lands  to  be  sold  to  satisfy  the  mortgage, 
while  the  renuiining  lands  are  not  sufficient 
for  that  purpose,  and  the  mortgagor  is  in- 
solvent. (';)luin('t  River  R.  Co.  v.  Hrown, 
13G  111.  322.  ■>(-,  S.  E.  rm.  12:  84 
Prematurity;  conditions  precedent. 

For    iMJitorinl   Notes,  see  infra,  Vlll.  §   18. 

1  ti».  Whcic  a  nioi-tifati(>  ]n'ovi(l('s  for  entry, 
wliicli  is  not  to  tic  made  until  six  months 
at'tcT  default  and  deinnnil  of  payment,  and 
another  article  provides  for  sale  equally 
limited,    followed    by    a    paragraph    saying: 


"This  provision  is  cumulative  to  the  ordi- 
nary remedies  by  foreclosure  in  the  courts, 
.  .  .  upon  default  being  made  as  afore- 
said,"— six  months'  delay  after  default  is 
not  necessary  before  suit  for  foreclosure. 
Mercantile  Trust  Co.  v.  Missouri,  K.  &  T. 
R.  Co.  36  Fed.  221,  1:  397 

141.  No  entry  for  breach  of  the  condition 
is  necessary  to  enable  a  mortgagee  to  main- 
tain an  action  to  foreclose  the  mortgagor's 
right  of  redemption,  although  the  mortgage 
is  in  form  a  deed  absolute  with  a  condition 
annexed.  Cook  v.  Bartholomew,  60  Conn. 
24,  22  Atl.  444,  13:452 

142.  A  request  to  foreclose  a  mortgage 
which  must  be  made  by  the  holders  of 
$2,000,000  in  amount  of  bonds,  is  not  valid 
when  made  only  by  the  holder  of  $1,700,000, 
who  is  not  in  fact  the  owner  of  them,  but 
holds  them  subject  to  the  order  of  another, 
and  who  claims  to  represent  the  owners  of 
other  bonds  for  which  the  party  he  repre- 
sents had  a  mere  contract  to  purchase. 
Farmers'  Loan  &  T.  Co.  v.  New  York  &  N. 
R.  Co.  150  N.  Y.  410,  44  N.  E.  1043,        34:  76 

b.  On  Default  of  Interest,  Instalment,  etc. 

Etlect  of  Provision   as   to,  on  Maturity   of 

Note  Secured,  see  Bills  and  Notes,  273, 

274. 
As  Affecting  Negotiability  of  Note,  see  Bills 

and  Notes,  68-70. 
Running  of  Limitation  against  Instalments, 

see  Limitation  of  Actions,  91,  92. 
See  also  supra,  80,  81,  140;  infra,  160,  168; 

Principal  and  Surety,  41. 

143.  Bringing  suit  is  a  sufficient  election 
and  sufficient  notice  of  election  to  consider 
the  whole  debt  due  on  default  of  an  instal- 
ment of  the  money  for  which  a  mortgage,  is 
given.  Swearingen  v.  Lahner,  93  Iowa.  147. 
61    N.   W.   431,  26:  765 

144.  Where  a  mortgage  is  security  for  in- 
terest as  well  as  principal,  it  may  be  fore- 
closed on  default  in  the  payment  of  the  in- 
terest, in  the  absence  of  any  special  pro- 
vision on  that  subject.  Mercantile  Trust 
Co.  V.  Missouri,  K.  &  T.  R.  Co.  36  Fed.  221, 

1:  397 

145.  Conditions  in  a  mortgage,  giving  trus- 
tees and  bondholders  power  to  waive  de- 
faults in  interest  which  have  continued  six 
months  after  demand,  do  not  give  them  any 
power  to  anticipate  a  default;  and  provide 
for  any  waiver  or  extension  of  time  upon 
such  default  in  the  future.  McClelland  v. 
Norfolk  y.  R.  Co.  110  N.  Y.  469,  18  N.  E.  237, 

1:  299 

146.  A  mortgagor  who  departs  from  the 
state  without  giving  the  mortgagee  any  in- 
formation as  to  where  he  may  be  found,  or 
leaving  any  instructions  as  to  the  forward- 
ing of  his  mail,  cannot  object  to  the  act  of 
the  mortgagee  in  declaring  the  mortgage 
due  for  default  for  want  of  notice  to  him  of 
intention  to  do  so.  as  required  by  an  equity 
rule,  where  notice  was  in  fact  mailed  to  his 
last  known  address.  Julien  v.  Model  Build- 
ing, L.  &  I.  Asso.  116  Wis.  79,  92  N.  W.  501. 
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c.  Who  may  Foreclose;  Parties. 

See  also  infra,  191. 

Who  may  foreclose. 

For  Editorial  Notes,  see  infra,  VIII.  §  19. 

147.  A  mortgagee  who  retains  the  title  to 
the  mortgage,  although  the  debt  secured 
thereby  is  assigned,  is  an  indispensable 
party  to  a  valid  foreclosure  of  the  mort- 
gage by  advertisement;  and  foreclosure  in 
his  name  is  regular  and  legal  and  conclusive 
upon  the  owner  of  the  debt  if  he  authorizes 
or  permits  the  mortgagee  to  do  so.  Curtis 
V.  Cutler,  22  C.  C.  A.  16.  40  U.  S.  App.  233, 
76  Fed.  16.  37:  737 

148.  A  mortgagee  who  is  trustee  holding 
title  for  all  the  bondholders  secured  as  bene- 
ficiaries is  the  proper  party  to  institute  fore- 
closure proceedings;  but  in  case  of  his  un- 
reasonable neglect  or  refusal  to  discharge 
his  duty,  any  bondholder  may  bring  an  ac- 
tion to  enforce  the  security  for  the  com- 
mon benefit.  Seibert  v.  Minneapolis  &  St. 
L.  R.  Co.  52  Minn.  148,  53  N.  W.  1134, 

20:  535 
Parties  defendant. 
Executor   of   Revoked   Will,    see    Executors 

and  Administrators,  120. 
See  also  supra,  147;  infra,  166,  170,  203,  234; 

Parties,  159. 
For  Editorial  Notes,  see  infra,  VIII.  §§  19, 

20. 

149.  Holders  of  a  principal  note  and  in- 
terest coupons  not  due  are  not  necessary 
parties  to  a  suit  to  foreclose  a  mortgage  to 
raise  the  amount  due  on  matured  interest 
coupons,  if  the  lien  of  the  mortgage  in  favor 
of  the  other  notes  is  to  be  left  unimpaired. 
Boyer  v.  Chandler,  160  111.  394,  43  N.  E.  803, 

32:  113 

150.  The  personal  representatives  of  the 
deceased  assignee  of  a  prior  undischarged 
trust  mortgage  are  proper  parties  defendant 
to  a  suit  to  foreclose  a  second  mortgage. 
Lambertville  Nat.  Bank  v.  McCreadv  Bag 
&  P.  Co.  (N.  J.  Ch.)  (Not  to  be  Rep.)  15 
Atl.   388,  1 :  334 

151.  Where  neither  the  original  trustee 
nor  the  assignee  of  a  mortgage  held  in 
trust  for  the  benefit  of  third  parties  dis- 
poses thereof  by  will,  the  interest  of  such 
trustee  or  assignee  passes  on  his  death  to 
his  personal  representatives,  and  neither  his 
heirs  nor  devisees  are  necessary  parties  to 
a  suit  to  foreclose.  Id. 

152.  The  bondholders  under  trust  mort- 
gage given  to  secure  their  bonds  are  not 
necessary  parties  to  a  suit  to  foreclose  a 
second  mortsrairc.  when  the  holder  of  the 
trust  mortgage,  which  is  a  first  lien,  is 
made  a  party.  Id. 

153.  The  purchaser  of  growing  nursery 
trees  on  a  constable's  execution  sale  is  not  a 
necessary  party  to  an  action  to  foreclose 
a  mortgage  on  the  land.  Batterman  v.  Al- 
bright. 122  N.  Y.  4S4.  25  N.  E.  856.       11  :  SnO 

1.54.  The  inchoate  dower  right  of  the  wife 
of  defendant    in    the  foi'eclosiire   of   a    iiiott 
gage    given    by    his   grantor,    where    neitlicr 
slie  nor  the  grantor  are  served  or  appear  as 
defendants,  the  grantor  being  simply  named 


in  the  summons,  although  the  conveyance 
was  not  recorded  or  known  to  the  plaintill. 
is  not  cut  off,  under  N.  V.  Code  Civ.  I'nx- 
§  132,  barring  parties  who  claim  under  un- 
recorded deeds  from  a  defendant  in  fore- 
closure. Her  right  is  not  derived  from  her 
husband,  but  from  the  grantor.  Kursheedt 
v.  Union  Dime  Sav.  Inst.  118  N.  Y.  358,  23 
N.  E.  473,  7:  229 

d.  Defenses. 

Release  of  Mortgagor  by  Extension  of  Time 
to  Purchaser,  see  Principal  and  Surety. 
38.  39. 

Estoppel  to  Deny  Forgery,  see  Estoppel. 
274. 

Evidence  as  to  Alteration  of  Notes  Secured, 
see  Evidence,  2078. 

Presumption  as  to  Payment,  see  Evidence, 
737,  739. 

Limitation  of  Action,  see  Limitation  of  Ac- 
tions, 56-62,  70,  165,  186-188,  262-265. 

When  Limitation  begins  to  Run,  see  Limita- 
tion of  Actions,  90-92. 

Estoppel  to  Plead  Limitations,  see  Estoppel. 
137. 

Usury  as  Defense,  see  Usury,  27,  41. 

Negation  of,  see  Pleading,  222. 

See  also  supra,  126;  infra.  164. 

For  Editorial  Notes,  see  infra,  VIII.  §  5. 

155.  A  mortgagor  is  not  denied  the  right 
of  defense  for  lack  of  consideration, — at 
least  as  against  any  other  than  a  bona  fide 
assignee  of  the  mortgage, — because  the 
mortgage  was  made  with  a  fraudulent  de- 
sign to  prevent  a  creditor  from  collecting  an 
expected  deficiency  judgment  on  foreclosure 
of  a  mortgage  on  other  property.  Hill  v. 
Hoole,  116  N.  Y.  299,  22  N.  E.  547,        5:  620 

156.  The  neglect  of  one  entitled  to  a  life 
support  under  a  mortgage  given  therefor,  to 
assert  her  right  until  after  the  sale  of  the 
property  on  the  mortgagor's  death  and  after 
his  estate  has  been  substantially  settled, 
will  not  bar  her  right  to  enforce  the  mort- 
gage, where  it  does  not  appear  that  grantees 
of  the  mortgagor  have  lost  their  remedy 
upon  his  warranty.  Coleman  v.  Whitney, 
62  Vt.  123,  20  Atl.  322,  9:  517 

157.  An  equitable  assignment  by  a  mort- 
gagee of  a  portion  of  the  indebtedness  will 
not  affect  his  right  to  foreclose,  if  he  has  re- 
tained the  legal  title. as  well  as  a  large 
equitable  interest.  Boone  v.  Clark,  129  111. 
466,  21  N.  E.  850.  5:  276 

158.  It  is  no  defense  to  an  action  by  the 
holder  of  corporation-mortgage  interest- 
coupons,  against  the  corporation  on  his 
coupons,  that  the  mortgage  covers  all  the 
property  of  the  corporation,  and  that  the 
individual  coupon -holder  may  by  such  ac- 
tion obtain  payment  to  the  detriment  of 
his  associates,  where  the  mortgage  em- 
powers the  trustees,  on  nonpayment  of  cou- 
pons, to  enforce  the  mortgage  for  the  benefit 
of  all  coupon  and  bondholders.  ^IcClelland 
V.  Norfolk  S.  R.  Co.  110  N.  Y.  46^).  18  N.  E. 
■I'M.  1:  290 

159.  ^^'llilc  the  reniaintlcrman  of  mort- 
gaged land  acquicMC^  in  a  .-^ule  thereof  under 
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the  mortgage,  at  which  the  title  was  ac- 
quired by  the  life  tenant  for  much  less  than 
the  real  value  of  the  property,  a  contract 
between  the  life  tenant  and  a  third  per- 
son, by  which  the  former  was  enabled  to  se- 
cure the  property  so  cheaply  because  of  the 
latter's  agreement  not  to  bid  at  the  sale, 
in  consideration  of  the  execution  to  him  of 
a  mortgage  on  the  property  after  it  should 
be  secured,  cannot  be  assailed  by  the  re- 
mainderman in  a  suit  to  foreclose  the  latter 
mortgage;  the  remedy  is  by  application  to 
set  aside  the  first  foreclosure  sale.  Hopkins 
V.  Ensign.  122  N.  Y.  144,  25  N.  E.  306, 

9:  731 
Effect  of  tender. 

160.  Tender  of  unpaid  interest  six  months 
after  the  maturity  of  a  note  and  the  right 
to  foreclose  a  mortgage  has  accrued  under 
an  option  to  consider  the  whole  sum  due  will 
not  defeat  the  foreclosure.  Swearingen  v. 
Lahner,  93  Iowa,  147.  61  N.  W.  431,    26:  765 

e.  Relief;  Decree;  Effect  as  to  Fund. 

.ludgment  for  Deficiency,  see  infra,  VI.  i. 
Appealability    of    Decree,    see    Appeal    and 

Error.  42. 
Effect  of  Reversinor  Decree,  see  Appeal  and 

Error,  1240,  1242. 
Enforcement   of   Lien    for   Attorney's    Fees, 

see  Attorneys,  75. 
Enforcement    of    Attorneys'    Fees    Provided 

for,  see  Attorneys'  Fees,  15. 
Costs    in    Foreclosure    Suit,    see    Costs    and 

Fees,  13,  14.  38,  44. 
Effect  of  Unexecuted  Decree  on  Jurisdiction 

in  Other  Court,  see  Courts.  405. 
Conclusiveness  of  .Judgment,  see  .Judgment. 

87,  112,  132.  137.  194.  195.  232,  300-303. 
Conformity  of  Decree  to  Pleading,  see  .Judg- 
ment. 58. 
Modification    of    Decree    as    to    Dower,    see 

.Judgment.  79. 
Review  of  Decree,  see  Review.  3. 
See  also  infra.  167.  168.  185.  204. 
For  Editorial  Notes,  see  infra.  VITI.  §S  20. 

21. 

161.  On  foreclosure  of  a  deed  of  trust  on 
land  across  which  a  railroad  is  constructed, 
a  decree  should  not  except  the  right  of  way 
from  the  sale,  where  the  deeds  for  the  land, 
and  the  trust  created  therein,  make  no  ex- 
ception thereof,  and  the  record  does  not 
show  that  there  is  any  right  of  way  through 
the  lands.  Hardin  v.  Iowa  R.  &  Constr.  Co. 
78  Iowa.  726.  43  X.  W.  543.  6:  52 

162.  Foreclosure  of  mortgages  upon  land 
does  not  pass  the  title  to  a  tuml  arising 
from  a  prior  condemnation  of  a  water  right 
appurtenant  to  the  land,  or  change  the  man- 
ner of  (listrilmtion.  Re  Rochester.  136  X. 
V.  8.3,  32  X.   E.  702.  19:  161 

163.  (.>iie  of  -f'veral  persons  who~e  claims 
t'nr  hoth  e.xistiiii;'  indelitediiosi  and  liability 
a^  iiidor-cr  are  sef-uro(!  by  a  tni-t  mortgage, 
hut  wild  has  received  a  part  of  tlie  amount 
due  (III  liiie  rlaiii!   fri'in  r)tlior  >oni-ees.  is  not 

dilio'cd  to  ilf-ihict  till"  aiiKjiiiit  so  received 
froiii  the  atiioiiiit  originally  ^ei-urrd  in  order 
to    obtain    the    amount    on    whicli    he    is    en- 


titled to  a  dividend  on  each  claim,  where  the 
property  is  insufficient  to  pay  all  the  claims 
in  full:  but  he  is  entitled  to  a  dividend  on 
each  claim  for  its  total  amount  as  secured 
by  the  mortgage,  subject  to  the  proviso  that 
this  shall  not  exceed  the  amount  actually 
remaining  due  on  such  claim.  High  v. 
American  Wheel  Co.  97  Mich.  502,  56  X.  W. 
927,  21 :  822 

164.  A  stipulation  in  a  mortgage  provid- 
ing for  interest  on  the  principal  note  se- 
cured thereby,  at  the  rate  of  12  per  cent 
per  annum  in  case  of  default  in  payment 
of  the  principal,  interest,  insurance,  or  taxes, 
while  the  note  itself  provides  for  7  per  cent 
only  until  its  maturity, — is  essentially  a 
penalty,  and  will  not  be  enforced  in  equity. 
Krutz  V.  Robbins,  12  Wash.  7,  40  Pac.  415, 

28:  676 

f.  Strict  Foreclosure;  Foreclosure  by  Adver- 
tisement. 

Under  Fraudulent   Mortgage,  Liability   for, 

see  Case,  13,  14. 
Effect  of,  on  Insurance,  see  Insurance,  517. 
Publication  of  Xotice.  see  Publication,  1,  2. 
See  also  supra.  147;  infra,  242. 
For  Editorial  Notes,  see  infra,  VEIL  §  23. 

165.  A  foreclosure  by  advertisement  in  the 
name  of  the  mortgagee,  of  a  mortgage  as- 
signed in  blank,  is  regular  where  the  name 
of  the  assignee  is  not  written  in  the  assign- 
ment until  after  the  sale.  Curtis  v.  Cutler, 
22  C.  C.  A.  16.  40  U.  S.  App.  233,  76  Fed. 
16,  37:737 
When  granted. 

For  Editorial  Notes,  see  infra,  VIU.  §  23. 

166.  A  strict  foreclosure  will  not  be  grant- 
ed to  cut  off  the  rights  of  a  second  mortgagee 
who  was  not  made  a  party  on  foreclosure  of 
the  prior  mortgage,  at  which  the  mortgagee 
was  a  purchaser,  where  the  failure  to  make 
the  second  mortgagee  a  party  was  known 
before  the  decree,  and  leave  was  given  by 
the  court  to  make  him  a  party  to  the  ac- 
tion, but  was  not  accepted.  Moulton  v. 
Cornish.  138  N.  Y.  133,  33  X.  E.  842,  20:  370 
Decree  in. 

167.  On  denial  of  strict  foreclosure  to  cut 
off  a  second  mortgage,  the  ordinary  decree 
of  foreclosure  may  be  allowed  if  necessary 
parties  are  brought  in.  Moulton  v.  Cornish, 
138  X.  Y.  133.  33  X.  E.  842,  20:  370 

168.  A  final  decree  in  strict  foreclosure 
proceedings  in  Illinois,  expressly  providing 
that  in  default  of  payment  all  the  right, 
title,  and  interest,  both  legal  and  equitable, 
of  defendants,  shall  be  vested  absolutely 
and  forever  unconditionally  in  the  com- 
plainants, being  in  conformity  with  thf 
practice  in  that  state,  is  sufficient  to  make 
a  complete  transfer  of  the  title,  although 
under  the  English  practice  the  title  is  not 
completely  transferred  until  a  final  order 
based  on  proof  that  the  money  was  not 
paid  according  to  the  terms  of  the  decree. 
Ellis  v.  Leek.  127  lU.  60,  20  X.  E.  218. 

3:  259 
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g.  Sale. 
1.  In  General. 

Change  in  Provision  as  to  Notice  of,  as  Im- 
pairing Obligation  of  Contract,  see  Con- 
stitutional Law,   1198. 

As  Election  of  Remedy,  see  Election  of 
Remedies,  46. 

Election  to  Affirm  by  Bringing  Suit  to  Re- 
deem, see  Election  of  Remedies,  35. 

Presumption  of  Assent  to,  see  Evidence,  278. 

Purchase  by  Agent,  see  Principal  and  Agent, 
69,  84. 

See  also  supra,  161. 

For  Editorial  Xotes,  see  infra,  VIII.  §  20. 

169.  A  mortgagee  or  lienor  may  have  a 
sale  for  the  amount  of  his  debt,  under  Wash. 
Laws  1897,  p.  70,  §  10,  even  if  that  is  less 
than  80  per  cent  of  the  value  of  the  property 
or  portion  of  the  property  sold.  Dennis  v. 
Moses,  18  Wash.  537,  52  Pac.  333,        40:  302 

170.  A  judgment  recovered  in  a  state 
court  against  a  railroad  company,  before 
commencement  of  a  foreclosure  suit,  by  a 
creditor  who  was  not  made  a  party  on  fore- 
closure, is  unaffected  by  the  decree  and  sale. 
Stewart  v.  Wheeling  &  L.  E.  R.  Co.  53  Ohio 
St.  151,  41  N.  E.  247,  29:  438 
Appraisement. 

171.  Sales  on  mortgage  foreclosures  are 
within  the  provisions  of  Wash.  Laws  1897, 
p.  98,  respecting  appraisement  before  sale. 
Dennis  v.  Moses,  18  Wash.  537,  52  Pac.  333, 

40:  302 

172.  The  appraisement  required  before 
sale  on  foreclosure  by  Wash.  Laws  1897,  p. 
70,  cannot  be  waived  in  the  mortgage  itself, 
although   it   may   be   waived   after   default. 

Id. 
Publication. 

173.  Retroactive  legislation  cannot  cure  a 
defect  in  foreclosure  proceedings  arising 
from  a  failure  to  publish  the  notice  of  sale 
for  the  full  period  of  forty-two  days  re- 
quired by  statute,  and  thus  make  the  void 
proceedings  valid.  Finlayson  v.  Peterson,  5 
X.  D.  587,  67  N.  W.  953,  33:  532 

2.  Under  Power. 

In  Mortgage  to  Loan  Association,  see  Build- 
ing and    Loan   Associations.  4G. 

Whei'e  Mortgage  Was  Given  for  Illegal  Con- 
sideriition.  see  Contracts,  036. 

Damages  for  Unlawful  Sale  under,  see  Dam- 
ages, 110. 

Jnjunction  against,  see  Injunction,  271-273. 

Effect  of,  on  Insurance,  see  Insurance,  405- 
407. 

Venue  of  Action  for  Wrongful  Sale  under, 
see  Venue,  8. 

See  also  supra.  40;   infra.  181,  182.  108.  199. 

For  Editorial  Notes,  see  infra,  VIII.  §  23. 

174.  Perversion  of  the  power  to  sell  land 
under  a  mortgage  is  not  shown  by  the  fact 
that  some  advantage  may  accrue  to  the 
mortgagee  besides  the  payment  of  the  debt, 
or  an  advantage  may  accidentally  accrue 
therebv  to  others.  Holhind  v.  Citizens'  Sav. 
Bank,  "16  R.  T.  734,  19  Atl.  654,  8:  553 


175.  The  assignee  of  a  mortgage  cannot 
execute  a  power  of  sale  thereby  given,  un- 
less the  debt  secured  has  been  transferred 
to  him  so  as  to  pass  the  legal  title  thereto. 
Sanford  v.  Kane,  133  111.  199,  24  N.  E.  414, 

8:  724 

176.  An  assignee  of  a  mortgage  for  col- 
lateral security  can,  as  against  the  mort- 
gagor and  those  who  claim  under  him, 
execute  a  power  of  sale  as  fully  as  if  the 
assignment  were  absolute.  Holmes  v.  Tur- 
ners Falls  Lumber  Co.  150  Mass.  535,  23  N. 
E-   305,  6:  283 

177.  A  mortgagee  cannot  sell  the  land  un- 
der a  power  of  sale,  wOien  there  has  been  no 
default  or  breach  of  the  conditions  of  the 
mortgage,  so  as  to  pass  a  good  title,  even  to 
a  bona  fide  purchaser  for  value  or  to  any 
subsequent  purchaser  from  him.  Rogers  v. 
Barnes,  169  Mass.  179,  47  N.  E.  602,    38:  145 

178.  A  mortgagor  can  recover  the  dam- 
ages sustained  by  him  from  the  wrongful 
execution  of  a  power  of  sale  in  the  mort- 
gage when  there  was  no  default,  even  if  the 
sale  was  an  absolute  nullity,  if  a  subse- 
(juent  transfer  has  placed  the  property  in 
the  hands  of  a  purchaser  for  value  with  a 
title  which  appears  perfect  on  the  records 
and  constitutes  a  cloud  on  the  mortgagor's 
title.  Id. 

179.  A  power  of  sale  inserted  in  a  real 
estate  mortgage  is  a  power  coupled  with  an 
interest,  and  is  not  revoked  or  suspended 
bv  the  death  of  the  mortgagor.  Crandin  v. 
Emmons,  10  N.  D.  223,  86  N.  W.  723,  54:  610 

3.  Quantity  Sold;  Selling  in  Parcels. 

See  also  Marshaling  Assets  and  Securities. 

180.  The  mere  fact  that  a  sale  of  property 
under  a  deed  of  trust  was  in  bulk,  and  not 
by  parcels,  will  not  vitiate  the  sale  if  there 
was  nothing  in  the  contract  prohibiting  it. 
Benton  Land  Co.  v.  Zeitler,  182  Mo.  251,  81 
S.  W.  193,  70:  94 

181.  A  sale  under  a  power  in  a  mortgage, 
in  gross  as  one  parcel,  of  several  separate 
and  distinct  tracts  of  land,  is  not  void,  but 
only  voidable  for  good  cause  shown, — as, 
that  it  was  the  result  of  fraud,  or  that  prej- 
udice resulted  to  the  mortgagor  or  owner  of 
the  equity  of  redemption.  Willard  v.  Finne- 
gan,  42  Minn.  476,  44  N.  W.  985,  8:  50 

182.  Land  may  be  sold  in  parcels  to  sep- 
arate purchasers  at  one  sale,  under  a  power 
in  a  mortgage,  if  the  sale  is  made  in  such  a 
manner  as  to  obtain  the  most  money  for  the 
land.  Holmes  v.  Turners  Falls  Lumber  Co. 
150  Mass.  535,  23  N.  E.  305.  6:  283 

183.  Not  more  than  the  amount  of  a  debt 
of  a  mortgagee  or  lienor  need  be  bid  upon 
all  the  parcels  of  property  when  several  are 
included  in  the  security,  under  Wash.  Laws 
1897,  p.  70,  and  he  may  segregate  his  debt 
and  bid  a  part  on  each  parcel  sold.  Dennis 
V.  Moses,  18  Wash.  537.  52  Pac.  .333,  40:  .302 
Order  of  sale  of  parcels. 

On  Foreclosure  of  Vendor's  Lien,  see  Vendor 

and  Purchaser,  8G-88. 
See  also  Marshaling  Assets  and  Securities. 
For  Editorial  Xotes.  see  infra.  VUl.  g  12. 

184.  Where  a  wife  releases  her  contingent 
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right  of  dower  by  joining  in  a  mortgage  for 
hev  husband's  debt,  upon  a  foreclosure  sale 
Milder  such  inortjrafre.  the  husband's  inter- 
est is  primarily  liable  for  the  payment  of 
the  debt,  and  should  be  resorted  to  before 
resort  is  had  to  her  interest.  Mandel  v.  Mc- 
Clave,  46  Ohio  St.  407,  22  X.  E.  290,    5:  519 

185.  Where  the  purchaser  of  a  block  pays 
a  portion  of  the  purchase  price  in  cash  and 
gives  his  note  for  the  balance,  and  both  the 
fash  payment  and  the  notes  are  turned  over 
to  the  mortgagee  of  the  block,  who  releases 
A  number  of  lots  proportionate  to  the  cash 
|)ayments.  retaining  the  notes  as  collateral 
security  for  the  principal  debt,  and  subse- 
quently, on  a  settlement  between  the  mort- 
gagee and  the  vendor,  the  notes  are  re- 
turned to  the  latter,  it  is  proper,  in  a  decree 
of  foreclosure  of  the  mortgage,  to  include 
the  remaining  lots  by  the  designation  of 
"unreleased  lots"  as  primarily  liable  for  the 
payment  of  the  mortgage,  reserving  for 
further  hearing  the  question  of  ordering 
their  sale.  Boone  v.  Clark,  129  111.  466,  21 
X.  E.  850,  5 :  276 

186.  An  assignee  of  a  mortgage,  with  no- 
tice of  the  existence  of  circumstances  which 
would  render  it  inequitable  for  the  lands  to 
be  so'd  in  the  inverse  order  of  alienation  on 
the  foreclosure  of  the  prior  mortgage,  has 
no  right  to  insist  upon  a  sale  in  that  order. 

Id. 

187.  The  holder  of  a  mortgage  which  was 
taken  expressly  subject  to  another  mortgage 
on  the  same  lands  has  no  right,  on  a  fore- 
closure of  the  latter,  to  insist  on  the  lands 
being  sold  in  the  inverse  order  of  alienation. 

Id. 

188.  A  forfeiture  by  a  railroad  company 
of  its  right  of  way  by  its  failure  to  perform 
a  condition  subsequent  cannot  be  insisted 
upon  by  subsequent  grantees  of  other  lands 
from  the  same  grantor,  for  the  purpose  of 
having  the  land  granted  to  the  railroad  sold 
first  on  foreclosure.  Id. 

189.  When  a  vendor  sells  ])art  of  a  tract 
subject  to  a  mortgage  which  covers  the  en- 
tire tract,  the  vendor  and  purchaser  stand 
on  the  same  level,  and  must  contribute  in 
proportion  to  their  several  interests.  Ader- 
holdt  V.  Henry,  87  Ala.  415.  6  So.  625.  6:  451 

4.  Purchasers   and   Their  Rights.   Title,   etc. 

Rights    of   Bondholders    for    Whose    Benefit 

Purchase  is  made,  see  supra.  5.3-55. 
Presumption  as  to  Attorney's  Authority  to 

Purchase,  see   Evidence.  285. 
N'otiee  to  Purchaser  by  Pendency  of  Suit  to 

Declare    ^Mortgagor's   Title    Invalid,    see 

Lis  Pendens.  12. 
.Subrogation   of  Purchaser,   sec   Suljrofration. 

19-21. 
Rights  of  Purchaser  at  Tax  Sale  see  Taxc-. 

491.  .504-510. 
Pvioht     to     Exemption     froni     Taxation,     sco 

Taxes.  2.53. 
See  also  supra.  35.  40-42. 
For  Editorial  Xotc-,  -ee  intra,  ^'lll.  :;   18. 

Hsn.  Tlie  lai-'l  that  a  pcr^uii  jirucures  a 
trustee    or    a    creditor    to    foreeloie    a    trust 


deed,  and  buys  at  the  sale,  made  openly  and 
fairly,  in  strict  accordance  with  the  terms 
of  the  trust,  is  not  evidence  of  fraud  against 
the  devisee  of  the  grantor,  where  such  pur- 
chaser is  ignorant  of  a  will,  and  believes  the 
land  had  descended  to  the  heir  at  law, 
whose  vendee  proposes  to  convey  to  him 
upon  such  sale  being  made  by  the  trustee, 
and  where  the  sole  object  in  procuring  such 
foreclosure  is  to  exhaust  the  creditor's  reme- 
dies against  the  land;  and  this,  although 
the  vendee  of  the  heir  had  assumed  the  pay- 
ment of  the  encumbrance.  Kansas  Citv 
Land  Co.  v.  Hill,  87  Tenn.  589,  11  S.  W. 
797,  5:  45 

191.  A  purchaser  at  a  sale  under  fore- 
closure is  not  such  a  party  to  the  suit  as 
to  entitle  him  to  bring  in  a  new  party  or 
to  raise  new  issues,  although  he  becomes 
subject  to  the  jurisdiction  of  the  court  for 
all  orders  necessary  to  compel  the  per- 
fecting of  his  purchase,  with  the  right  to 
be  heard  upon  all  questions  thereafter  aris- 
ing which  affect  his  bid  and  are  not  fore- 
closed by  the  terms  of  the  decree  of  sale, 
or  are  expressly  reserved  to  him  by  such 
decree.  Walters  v.  Charleston  Mills,  40  C. 
C.  A.   108,  99  Fed.  825,  48:  503 

192.  An  exception  in  a  sheriflPs  deed  of 
land  sold  under  foreclosure  proceedings,  of 
a  certain  tract  conveyed  by  the  mortga- 
gor to  a  named  person  and  recorded  in  a 
certain  place,  "as  fully  as  the  same  is  there- 
in described,"  is  sufficient  to  preserve  to 
the  grantee  of  such  tract  the  privilege  of 
fishing  in  and  taking  ice  from  a  lake  on 
the  mortgaged  land  which  had  been  in- 
cluded in  her  grant.  Mitchell  v.  D'Olier 
(X.  J.  Err.  &  App.)  68  N.  J.  L.  375,  53  Atl. 
467,  59:  949 
Necessity  of  completing  purchase. 

See   also   infra.  209. 

193.  A  purchaser  at  a  mortgage  fore- 
closure sale  will  not  be  relieved  from  com- 
pleting his  purchase  on  the  ground  of  de- 
fective title  or  because  of  prior  encum- 
brances, when  the  true  condition  of  the 
title  is  fully  set  out  in  the  pleadings  and 
the  record  of  the  proceedings  under  which 
the  sale  was  made,  as  he  is  chargeable 
with  notice  o'f  such  material  facts  as  the 
record  discloses.  Xorton  v.  Taylor,  35  Xeb. 
466,  53  X.  W.  481,  18:  88 
Rights  of  purchaser  generally. 

On   Covenant   of  Warrantv,   see   Covenants, 

61.  80,  81,  95. 
Of  Crops,  see  Crops,  4-10. 
Remedy    of    Purchaser    of    Leasehold,    see 

Election  of  Remedies,  3. 
Right    to    Set-Off    Amount    Paid    as    Rent, 

see  Set -Off  and  Counterclaim.  2. 
I'nistee    Purchasinsf   for   Bond   Holders,    see 

Trusts.  164.  165. 
See  also  supra.  118;  infra.  205,  206. 
i'or  Editorial  X'otes,  see  infra,  Vlll.  §  18. 
l!t4.  The  foreclosure  and  sale  of  mort- 
^auoil  premises  for  a  part  of  the  mortgage 
leht  exhausts  the  lien  of  the  mortgage; 
and  the  purchaser  and  creditors  holding 
liens  who  redeem  from  him  take  the  prop- 
erty    entirely     discharged    from    the    mort- 
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■gage.     Curtis   ..  Cutler,  40  U.  S.  App.  233, 
76  Fed.  16,  22  C.  C.  A.  16,  37:  737 

195.  The  right  of  possession  of  property 
sold  under  foreclosure  of  a  mortgage,  dur- 
ing the  year  allowed  by  statute  for  re- 
demption, is  in  the  purchaser,  where  the 
mortgage  transfers  the  title,  leaving  only 
an  equity  of  redemption  in  the  mortgagor, 
and  the  statute  is  silent  as  to  the  right  of 
possession  after  sale.  Danehower  v.  Daw- 
son, 65  Ark.  129,  46  S.  W.  131,  44:  193 

196.  A  purchaser  of  land  of  a  corpora- 
tion on  foreclosure  who,  before  the  sale  is 
approved  or  he  has  complied  with  his  bid, 
voluntarily  pays  a  claim  for  taxes  without 
knowledge  of  any  dispute  as  to  its  va- 
lidity, and  is  denied  credit  therefor  when 
completing  his  purchase,  may  be  subrogated 
to  the  claim  for  such  part  of  the  taxes  as 
the  property  was  certainly  subject  to;  but 
the  court  will  not  require  a  receiver  of  the 
property  to  recognize  such  voluntary  pay- 
ment of  that  part  of  the  taxes  which  was 
in  dispute,  or  to  assume  the  burden  and  re- 
sponsibilitv  of  litigation  upon  it.  Walters 
V.  Charleston  Jliils.  40  C.  C.  A.  lOS.  99  Fed. 
825,  48:  503 

197.  A  purchaser  on  foreclosure  of  a 
mortgage  on  the  property  of  a  railroad 
company,  who  has  covenanted  to  discharge 
all  liens  held  prior  to  the  mortgage,  is  not 
entitled  to  assert  an  equity  for  the  revival 
of  prior  mortgages  executed  before  the  pas- 
sage of  S.  C.  Gen.  Stat.  1882,  §  1528.  giv- 
ing judgments  for  personal  injuries  priority 
over  railroad  mortgages,  so  as  to  destroy 
the  precedence  of  such  a  judgment  over 
the  mortgage  upon  which  the  sale  was 
made,  or  to  claim  a  proportionate  reduc- 
tion bv  reason  thereof.  Southern  R.  Co.  v. 
Bouknight,  25  U,  S.  App.  415,  17  C.  C.  A. 
181,  70  Fed.  442,  30:823 
Validity  and  extent  of  title  acquired. 
Effect  of  Rever.»al  of  Foreclosure  Decree,  see 

Appeal  and  Error,  1241,  1242. 
By  Cotenant  Purchasing  on  Foreclosure,  see 

Cotenancy,  34,  35. 
Purchase  by  5lortgagee's  Administrator,  see 

Executors  and  Administrators,  61. 
See  also  infra.  209,  320. 

198.  Purchasers  at  a  sheriff's  sale  on  fore- 
closure of  a  mortgage  given  by  a  grantee  to 
whom  land  has  boon  deeded  without  con- 
sideration, under  a  power  of  attorney  to* 
sell  and  convey,  if  they  have  no  notice  of 
the  invalidity  of  the  deed,  will  be  pro- 
tected as  bona  fide  purchasers.  Randall  v. 
Duff,  79  Cal.  115,  21   Pac.  610,  3:  754 

199.  A  parol  ratification  by  a  mortgagor 
of  a  void  sale  under  a  power  in  the  mort- 
gage is  suflieient  to  confii'ni  the  title  of  a 
bona  fide  purchaser  who  has  bought  the 
land  in  reliance  upon  the  records,  which 
showed  an  a])parently  good  title.  Rogers 
V.  Barnes,  10.)  Mass. "  170.  47  N.  E.  602. 

38:  145 

200.  The  title  of  a  bona  fide  purchaser 
for  value  without  notice  on  a  mortgage  sale 
is  not  affected  by  the  fact  that  the  holder 
of  the  mortgage  had  prevented  a  tender  by 
refusing  to  accept  payment  except  on  con- 


ditions which  he  had  no  right  to  make.  Hol- 
land V.  Citizens'  Sav.  Bank,  16  R.  I.  734, 
19  Atl.   654,  8:  553 

201.  A  purchaser  of  land  at  a  mortgagee's 
sale  acquires  no  title*  legal  or  equitable, 
where  the  mortgage  was  given  by  a  wife 
to  secure  her  husband's  debt,  and  tlie  lien 
on  the  land  has  been  discharged  by  an 
agreement  for  an  extension  of  time,  made 
without  her  knowledge  or  consent.  Flem- 
ing V.  Borden,  126  N.  C.  450,  36  S.  E.  17, 
127  N.  C.  214.  37  S.  E.  219,  53:  316 

202.  A  purchaser  on  foreclosure  sale  un- 
der a  mortgage  given  by  the  husband  alone 
on  land  held  by  the  entirety,  where  the 
wife  is  alive  at  the  time  of  the  sale,  ob- 
tains the  husband's  interest,  which  is  sub- 
ject to  her  right  of  survivorship,  with  the 
right  to  use  an  undivided  half  of  the  land 
during  the  joint  lives  of  the  husband  and 
wife.  Hiles  v.  Fisher,  144  N.  Y.  306,  39  N. 
E.  337,  30:  305 

203.  A  purchaser  of  railroad  property  on 
foreclosure  takes  it  discharged  from  all 
liens  and  interests  acquired  pending  the 
suit  by  persons  charged  with  constructive 
notice  thereof,  although  they  were  not  made 
parties  to  the  suit,  and  the  latter  must  seek 
satisfaction  from  the  proceeds  of  the  sale. 
Stewart  v.  Wheeling  &  L.  E.  R.  Co.  53  Ohio 
St.  151,  41  N.  E.  247,  29:  438 
Liability  of  purchaser. 

204.  A  purchaser  of  a  decree  foreclosing  a 
real-estate  mortgage  which  provides  for  the 
paj'ment  of  attorneys'  fees,  who  bids  in  the 
property  through  an  attorney  who  promises 
to  pay  the  fees,  cannot,  after  procuring  title 
and  taking  possession  of  the  property,  re- 
pudiate liability  for  them.  Loofbourow  v. 
Hicks,  24  Utah,  49,  66  Pac.  602,  55:  874 
Purchase  by  mortgagee;  grantee  of  pur- 
chaser. 

Purchase  by   Mortgagee  Pendente  Lite,  see 

Lis  Pendens,  11. 
Subrogation   of   Mortgagee   Purchasing,   see 

Subrogation,  21. 
See  also  supra,  100;  infra,  223. 
For  Editorial  Notes,  see  infra,  VIII.  §  18. 

205.  A  mortgagee  who  becomes  the  pur- 
chaser on  foreclosure  is  not  entitled  to  ice 
cut  by  a  lessee  of  the  mortgagor  before  fore- 
closure, although  the  house  in  which  it  was 
stored,  the  land  on  which  the  house  was  sit- 
uated, and  the  pond  from  which  the  ice  was 
cut,  were  all  sold  under  the  mortgage.  Greg- 
ory V.  Rosenkrans,  72  Wis.  220,  39  N.  W. 
378,  1:  176 

206.  A  stranger  who  purchases  from  a 
plaintiff  in  a  foreclosure  suit  property  which 
the  latter  has  obtained  at  the  foreclosure 
sale  is  not  entitled  to  the  benefit  of  a  stat- 
ute protecting  the  rights  of  one  who  pur- 
chases at  a  sale  ordered  by  the  judgment. 
Di  Xola  V.  Allison,  143  Cal.'l06,  76  Pac.  976, 

65:  419 

207.  A  purchase  for  full  value  from  the 
mortgagee,  who  purchased  r.t  foreclosure 
sale  under  a  purchase-money  mortgage,, 
made  without  collusion  with  the  mortgagee, 
will  give  a  man  a  good  title,  to  the  exclusion 
of  his  minor  children,  to  property  the  equity 
of  redemption  of  which  his  wife  died  seised 
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of,  leaving  surviving  her  the  husband  and 
children,  where  none  of  the  survivors  were 
able  to  pay  the  accruing  interest  on  the 
mortgage  to  avoid  the  sale,  and  the  value  of 
the  property  did  not  exceed  the  amount  of 
the  judgment.  Kullmann  v.  Cox,  167  N.  Y. 
411,  60  N.  E.  744,  53:  884 

208.  Equity  will  give  effect  to  an  agree- 
ment between  a  mortgagee  who  has  fore- 
closed his  mortgage  and  bought  in  the  prop- 
erty, and  one  who  advances  money  to  re- 
deem the  property  for  the  benefit  of  the 
mortgagor,  to  the  effect  that  the  judgment 
shall  be  assigned  and  the  mortgage  lien  pre- 
served for  the  benefit  of  the  one  making  the 
advancement  until  he  is  repaid  his  loan, 
where  by  mistake  the  transaction  has  been 
treated  as  a  redemption  and  the  lien  can- 
celed. Burton  v.  Anthony,  46  Or.  47,  79  Pac. 
185,  68:  826 

5.  Setting  Aside. 

Costs  of  Resale,  see  Costs  and  Fees,  14. 
For  Prevention  of  Bidding,  see  Judicial  Sale, 

39. 
See  also  infra,  232. 
For  Editorial  Notes,  see  infra,  VIII.  §  18. 

2(>0.  The  doctrine  of  caveat  emptor  ap- 
plies to  a  foreclosure  sale,  notwithstanding 
the  fact  that  the  purchaser  is  told  by  the 
sheriff  and  clerk  that  if  he  buys  the  land 
he  will  get  a  clear  and  perfect  title  thereto 
free  from  liens  and  such  statements  are  un- 
true as  it  is  his  duty  to  examine  the  title, 
and  not  rely  upon  their  statements.  Such 
facts  are  not  ground,  therefore,  for  a  motion 
to  vacate  and  set  aside  the  sale.  Norton  v. 
Taylor,  35  Xeb.  466,  53  N.  W.  481,       18:  88 

h.  Surplus;   Proceeds. 

Application   of   Proceeds,   see   Payment,   42, 

43;   Receivers,  125. 
Priority  in  Proceeds  in  Receiver's  Hands,  see 

Receivers,  85.  88-90,  92,  94-98,  102-105. 

210.  Objection  to  the  application  of  the 
proceeds  of  sale  under  a  deed  of  trust  se- 
curing two  notes,  in  satisfaction  of  the  first, 
cannot  be  made  by  mesne  conveyancers  who 
by  purchase  and  sale  of  the  property  ac- 
quire the  position  of  sureties  on  the  note, 
liecause  their  liability  had  been  released  by 
an  extension  of  the  time  of  payment  with- 
out their  consent.  Owini^s  v.  ^IcKenzie,  133 
Mo.  323,  33  S.  W.  802.  40:  154 

211.  The  proceeds  of  a  resale  of  railroad 
property  on  behalf  of  a  judgment  creditor, 
after  sale  in  a  foreclosure  suit  to  whicli  lie 
was  not  made  a  party,  must  first  be  applied 
to  the  satisfaction  of  eiu-uinbrances  superior 
to  his  lien,  if  there  be  any.  including  tliose 
set  u))  ill  tlie  foreclosure  suit.  Stewart  v. 
Wheeliiiii  &  L.  K.  R.  Co.  5:!  Oliio  St.  1.11.  41 
\.  K.  247,  29:  438 
Surplus. 

Recovery  of.  from  County  Receiving  Pay- 
ment of.  see  Assumpsit.  4'^!. 

Pvatification  of  Agent"-  Invalid  Rurcliase  l)y 
Accepting,  see    I'rincipal   and  Agent.  69. 

212.  An  amount  bid  by  the  mortgagee  at 


a  foreclosure  sale  in  addition  to  the  mort- 
gage debt,  under  the  erroneous  belief  that 
it  was  required  to  pay  the  sheriff's  fee  for 
making  the  sale,  will  be  surplus  for  which 
the  sheriff  must  account  to  the  mortgagor. 
Soderberg  v.  King  County,  15  Wash.  194,  45 
Pac.  785,  33 :  670 

213.  Consent  to  a  mortgage  for  money  to 
complete  the  church,  given  by  the  grantoi 
in  a  deed  or  gift  to  a. church  containing  an 
express  condition  and  limitation  against 
sale,  conveyance,  or  mortgage  of  the  prop 
erty,  does  not  destroy  the  trust  or  prevent 
surplus  money  on  foreclosure  of  the  mort- 
gage assented  to  from  being  held  under  the 
original  trust.  Mills  v.  Davison  (N.  J.  Err. 
&  App.)   54  N.  J.  Eq.  659,  35  Atl.  1072, 

35:  113 

214.  A  judgment  against  a  religious  cor- 
poration will  not  give  any  right  in  the  sur- 
plus on  foreclosure  of  a  mortgage  upon 
premises  conveyed  to  the  society  on  the  ex- 
press condition  and  limitation  that  they 
snould  not  be  sold,  mortgaged  (except  by  a 
certain  mortgage  to  which  the  grantor  as- 
sents), or  in  any  way  conveyed,  and  that 
no  building  thereon  should  be  used  except 
for  church  purposes.  Id. 

i.  Deficiency  and  Judgment  Therefor. 

Liability  of  Mortgagor's  Grantee,  see  supra, 

92-94. 
For  Editorial  Notes,  see  infra,  VIII.  §  21. 

215.  A  judgment  for  a  deficiency  under  a 
junior  mortgage  is  not  prevented  by  the  im- 
possibility of  a  sale  of  the  land,  which  re- 
sults from  the  fact  that,  pending  appeal 
from  the  judgment  of  foreclosure,  a  sale  of 
the  land  was  made  under  a  prior  mortgage 
and  a  surplus  was  left  insufficient  to  pay 
the  junior  mortgage,  although  the  statute 
provides  for  a  personal  judgment  for  the 
residue  of  the  debt  which  is  unsatisfied 
"after  a  sale  of  the  mortgaged  property." 
Frank  v.  Davis,  135  N.  Y.  275,  31  N.  E. 
1100,  17:306 

j.  Subsequent  Suit. 

Where  Mortgage  Secures  Note  Payable  at 
Difl'erent  Times,  see  Action  or  Suit,  74. 

Effect  of.  Pending  Foreclosure  on  Action  at 
Law  for  Debt,  see  Election  of  Reme- 
dies, 47. 

216.  The  general  equity  of  redemption  of 
creditors  who  were  not  made  parties  to  a 
foreclosure  suit  can  be  barred  by  an  inde- 
pendent decree  rendered  in  a  subsequent 
suit.  Robertson  v.  Vancleave,  129  Ind.  217. 
36  N.  E.  S!)9,  15:  68 

217.  A  mortgage  securing  a  principal 
sum  and  interest  coupons  may  be  fore- 
closed to  raiso  tlie  amount  due  on  coupons 
as  tliey  fall  due,  without  affecting  its  se- 
curity for  the  principal  and  other  coupons. 
Rover  v.  Chandler,  160  111.  394,  43  N.  E.  803, 

32:  113 

218.  An  assignee  of  two  notes  secured  by 
mortgage,    who    authorizes    and    permits    an 
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investment  company  which  has  guaranteed 
and  paid  to  him  the  first  to  mature  of  such 
notes  to  foreclose  the  mortgage  therefore, 
cannot  foreclose  for  the  second  note  as 
against  a  judgment  creditor  of  the  mort- 
gagor who  has  redeemed  from  the  sale.  Cur- 
tis V.  Cutler,  22  C.  C.  A.  16,  40  U.  S.  App. 
233,  76  Fed.  16,  37:  737 

219.  A  mortgagee  who  sues  a  purchaser 
from  the  mortgagor  for  a  portion  of  the 
mortgage  debt,  which  such  purchaser  has  as- 
sumed to  pay,  does  not  thereby  adopt  the 
covenants  of  warranty  in  the  mortgagor's 
deed  except  as  against  the  part  of  the  in- 
debtedness assumed  and  sued  for,  so  as  to 
prevent  foreclosure  of  the  mortgage  against 
such  purchaser  for  the  balance  of  the  debt. 
Knapp  v.  Connecticut  Mut.  L.  Ins.  Co.  29  C. 
C.  A.  171,  56  U.  S.  App.  452,  85  Fed.  329. 

40:  861 


Vn.  Redemption. 
a.  In  General;   Right  of. 

Impairment  of  Obligation  as  to,  see  Consti- 
tutional Law,  1192-1197. 

From  Judicial  Sale,  see  Judicial  Sale,  V. 

Equitable  Lien  in  Favor  of  Person  Furnish- 
ing Money  for^  see  Liens,  5. 

Striking  out  Part  of  Pleading,  see  Pleading, 
172. 

Redemption  from  Tax  Sale,  see  Taxes,  III. 
f. 

See  also  supra,  35,  208,  218. 

For  Editorial  Xotes,  see  infra,  VIII.   §   24. 

220.  No  relief  can  be  had  against  the  of- 
ficer who  made  a  foreclosure  sale,  upon  the 
ground  of  his  neglect  of  duty  in  reference 
thereto  in  a  suit  brought  to  redeem  the 
property  therefrom.  Horn  v.  Indianapolis 
Nat.  Bank,  125  Ind.  381,  25  N.  E.  558, 

9:  676 

221.  A  statement  by  the  holder  of  a  sher- 
iff's certificate,  in  order  to  give  him  the 
right  to  redeem  from  a  mortgage  sale,  must, 
under  Ind.  Rev.  Stat.  §  772,  state  the 
amount  and  date  of  the  judgment,  as  well 
as  the  amount  due  and  unpaid;  and  a  mere 
reference  to  the  sheriff's  certificate  is  not 
sufficient.  Robertson  v.  Vancleave.  120  Ind 
217.  231.  26  N.  E.  899,  15:  68 
Right  of. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 

343. 
For  Editorial  Notes,  see  infra,  VIII.  §§  20, 

24. 

222.  The  right  of  redemption  from  a  sale 
under  foreclosure  of  a  mortgage  is  given  by 
the  Arkansas  statute  in  every  case,  and  is 
not  limited  to  sales  at  a  second  offering  re- 
quired by  the  statute  because  a  bid  of  two 
thirds  the  appraised  value  of  the  property 
is  not  received  at  the  first  offering.  Dane- 
hower  v.  Dawson,  65  Ark.  129.  46  S.  W. 
131.  44:  193 

223.  A  power  in  a  mortgage  giving  mort- 
gagee the  right  to  purchase  as  if  he  were  not 
a   party,   when   exercised   without    fraud   or 


oppression,  deprives  the  mortgagor  of  the 
right  to  redeem.  Knox  v.  Armstead,  87  Ala. 
511,  6  So.  311,  5:  297 

b.  Who  may  Redeem. 

Foreign   Administrator,    see    Executors   and 

Administratoi-s.   118. 
Surety  Paying  Judgment,  see  Subrogation, 

22. 
Holder   of   Vendor's    Lien,   see   Vendor   and 

Purchaser,  81,  82. 
From  Tax  Sale,  see  Taxes,  515. 
For  Editorial  Notes,  see  infra,  VIII.  §  24. 

224.  A  mortgagor  who  has  conveyed  the 
lands  to  a  third  juMson  cannot  exercise  any 
election  as  to  redemption  from  foreclosure 
sale.  American  Freehold  Land  Mortg.  Co. 
V.  Sewell,  92  Ala.  163,  9  So.  143,         13:  299 

225.  Where  land  has  been  conveyed  with- 
out consideration,  though  by  conveyance 
purporting  to  be  for  a  valuable  considera- 
tion, under  a  power  of  attorney  to  sell  and 
convey,  and  the  grantee  gives  a  mortgage 
upon  it,  parties  who  have  succeeded  to  the 
right  of  the  original  owner  upon  his  death 
are  entitled  to  redeem  from  the  mortgage. 
Randall  v.  Duff,  79  Cal.  115,  21  Pac.  610, 

3:  754 

226.  Any  subsequent  mortgagee  may  re- 
deem a  first  mortgage  and  bring  all  the  land 
to  a  sale  under  the  same  decree,  and  thus 
enable  the  court  to  marshal  the  fund,  and 
hence  cannot  require  an  intermediate  mort- 
gagee to  take  any  particular  step  toward 
so  doing.  Lambertville  Nat.  Bank  v.  Mc- 
Cready  Bag  &  P.  Co.  (N.  J.  Ch.)  (Not  to  be 
Rep.)   15  Atl.  388,  1:  334 

227.  A  junior  mortgagee,  who  is  made  de- 
fendant to  a  suit  to  foreclose  the  senior 
mortgage,  and  whose  lien  is  provided  for  in 
the  decree,  which  directs  a  sale  of  the  prop- 
erty and  a  distribution  of  the  proceeds 
among  all  the  lien-holders  in  the  order  of 
priority,  cannot  redeem  from  the  sale  un- 
der statutes  which  do  not  permit  a  judg- 
ment creditor  to  redeem  from  his  own  sale. 
Horn  V.  Indianapolis  Nat.  Bank,  125  Ind. 
381,  25  N.  E.  558.  9:  676 

228.  Confession  of  judgment  to  enable  an 
attorney  to  redeem  land  from  a  mortgage, 
and  thereby  secure  compensation  for  his 
services,  is  not  a  fraud  on  purchasers  at  the 
mortgage  sale.  Atwater  v.  Manchester  Sav. 
Bank,  45  Minn.  341,  48  N.  W.  187.        12:  741 

229.  An  attaching  creditor  who  has  not 
yet  obtained  judgment  has  a  lien  on  the 
real  estate  attached,  within  the  meaning  of 
Minn.  Gen.  Stat.  1878,  chap.  66,  §  323,  and 
chap.  81,  §  16,  relating  to  the  redemption 
of  real  estate.  Id. 

230.  The  expiration  of  the  period  for  re- 
demption from  an  execution  sale,  although 
giving  the  purchaser  an  equitable  estate  in 
the  lands,  does  not,  in  the  absence  of  a  de- 
mand for  the  sheriff's  deed,  give  him  any 
title  thereto  so  as  to  authorize  him  to  re- 
deem from  a  subsequent  foreclosure  sale  by 
the  procedure  prescribed  for  one  holding 
tile  "legal  or  equitable  title,"  instead  of  by 
that  prescribed  for  judgment  creditors.  Rob- 
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ertson   v.    Vanclcave,    129   Ind.    217,    26   N. 
E.   899,  15:  68 

231.  The  holder  of  a  sheriff's  certificate 
given  on  an  execution  sale  has  a  right  to 
redeem  from  a  foreclosure  sale  as  a  lien- 
holder,  but  not  as  an  owner,  although  no  ex- 
press provision  is  made  therefor  by  statute. 
His  right  is  essentially  that  of  a  judgment 
creditor.  Id. 

c.  Time  J  Amount. 

Time. 

Time  Allowed  Where  Original  Time  Expired 

Pending  Appeal,  see  Appeal  and  Error, 

1190. 
Impairing  Obligation  of  Contract  as  to,  see 

Constitutional    Law,    1192,    11C4,    1196, 

1197. 
From  Tax  Sale,  see  Taxes,  515. 
For  Editorial  Notes,  see  infra,  VIII.  §  24. 

2.32.  A  mortgagor  of  land  sold  under  a 
power  of  sale  in  the  mortgage  in  entire  good 
faith  cannot  set  the  sale  aside  or  redeem 
from  it  after  the  expiration  of  the  period 
allowed  for  redemption  by  the  Minnesota 
statutes  because  he  was  insane  at  the  time 
of  the  sale  and  so  continued  until  after 
the  expiration  of  the  period  of  redemption 
and  the  land  was  bid  off  for  much  less  than 
its  value.  Lundberg  v.  Davidson,  72  Minn. 
49,  74  K  W.  1018,  42:  103 

Amount. 
Reducing  Rate  of   Interest    as   Impairment 

of  Obligation,   see   Constitutional  Law, 

1195. 
Parties   to  Action   to  Redeem,   see   Parties, 

196. 
For  Editorial  Notes,  see  infra,  VIII.  §  24. 

233.  Improvements  cannot  be  made  by  a 
mortgagee  in  possession  at  the  expense  of 
redemptioners.  Horn  v.  Indianapolis  Nat. 
Bank,  125  Ind.  .381,  25  N.  E.  558,  9:  676 

234.  Redemption  from  one  who  purchased, 
at  a  mortgage  foreclosure  sale,  for  less  than 
the  mortgage  debt,  can  be  made  by  the 
mortgagor's  widow,  who  joined  in  the  mort- 
gage and  was  not  made  a  party  to  the  fore- 
closure and  who  has  only  a  dower  right, 
only  by  paying  the  whole  mortgage  debt, 
and  not  merely  upon  payment  of  the  price 
paid  bv  such  purchaser.  McGough  v.  Sweet- 
zer,  97'  Ala.  .361.  12  So.  162,  19:  470 

235.  Where  a  mortgagee  purchases  the 
mortgaged  land  at  a  judicial  sale  made  for 
the  purpose  of  enforcing  the  claim  of  a  third 
person  against  the  mortgagor,  under  an 
agreement  to  ref-nnvey  it  to  the  mortgagor 
when  the  latter  pays  him  the  amount  of 
the  mortgage  debt,  together  with  the  sum 
expended  in  the  purchase  of  the  land. — be- 
fore a  court,  which  has  jurisdiction  of  the 
land  and  of  the  parties,  will  decree  a  recon- 
veyance, it  will  SOP  that  the  amount  of  a 
judgment  auain-t  tho  mortgagor,  which  was 
a  lien  (ni  thr  land  in  favor  of  the  inortLra- 
gee  at  thr  ti:ii"  of  the  jmrchase.  is  paid,  as 
well  n~  til"  ,,,  ,;i  n;,,,(.  ,i,.lit  and  the  ad- 
vanci-,  ri;;:.;;i  v.  I'ritchanl.  107  X.  C.  128. 
12  S.   K.  -lA-I.  10:  401 

27iCi.  '\",,r  'r;i!;iiicc  (if  a  m i iTt i^a '_'p  debt  after 


deducting  the  amount  for  which  the  prop- 
erty was  bought  by  the  mortgagee  on  fore- 
closure is  not  a  "lawful  charge,"  within  the 
meanmg  of  Ala.  Code  1896,  §§  3507-.3510, 
which  require  a  creditor  of  the  mortgagor, 
on  redeeming  from  the  foreclosure  sale,  to 
pay  the  purchase  money  and  all  "lawful 
charges."  First  Nat.  Bank  v.  Elliott,  125 
Ala.  646,  27  So.  7,  47 :  742 

d.  Mode  and  Effect. 

Mode. 

237.  A  mortgagor  cannot  redeem  his 
mortgage  by  setting  up  any  independent 
personal  demand  against  the  mortgagee. 
Brown  v.  Coriell  (N.  J.  Err.  &  App.)  50  N. 
J.  Eq.  753,  26  Atl.  915,  21:  321 

238.  The  Minnesota  statute  (Minn.  Laws 
1881,  Ex.  Sess.  chap.  3)  requiring  a  party  re- 
deeming to  file  within  twenty-four  hours 
the  documents  produced  to  the  person  or 
officer  from  whom  the  redemption  is  made, 
being  intended  for  the  benefit  of  subsequent 
redemptioners,  they  alone,  if  anyone,  can 
take  advantage  of  an  omission  to  comply 
with  its  provisions.  Wilson  v.  Hayes,  40 
Minn.  531,  42  N.  W.  467,  4:  196 

239.  Where  a  mortgagee  sells  the  note, 
but  executes  no  assignment  of  the  mortgage 
securing  the  same,  and  subsequently  repur- 
chases the  same,  the  equitable  transfers  of 
the  beneficial  interest  in  the  mortgage  ef- 
fected by  the  sale  and  repurchase  of  the 
debt  are  not  "assignments,"  within  the 
meaning  of  Minn.  Gen.  Stat.  1878,  chap. 
81,  §  14,  which  the  mortgagee  is  re- 
quired to  produce  to  the  person  or  officer 
from  whom  he  proposes  to  redeem.  Id. 

240.  Tender  of  the  amount  due  a  senior 
lienholder  in  possession  of  his  debtor's  prop 
erty  under  a  judicial  sale  is  excused  in 
favor  of  a  junior  lienholder  seeking  to  re- 
deem the  property,  where  the  former  has 
money  in  his  hands  exceeding  the  amount 
of  his  claim,  which  he  is  equitably  bound  to 
apply  in  discharge  thereof.  Horn  v.  Indian- 
apolis Nat.  Bank,  125  Ind.  381,  25  N.  E.  558, 

9:  676 

241.  A  tender  by  a  mortgagor  seeking  to 
exercise  his  statutory  right  to  redeem  from 
the  trustee's  sale  of  the  amount  bid  at  such 
sale  which  is  less  than  the  face  of  the  mort- 
gage is  ineffectual  if  coupled  with  a  condi- 
tion that  the  mortgagee  release  all  claims 
upon  the  land,  although  the  payment  would 
have  cut  off  the  mortgage  lien,  since  that 
question  is  one  which  the  mortgagee  had 
a  right  to  test  in  the  courts.  Fields  v. 
Danehower,  65  Ark.  392,  46  S.  W.  938, 

43:619 
Effect. 
As  Election  to  Affirm  Sale,  see  Election  of 

Remedies,   35. 
See  also  supra,  194. 

242.  .Judgment  creditors  who  redeem  from 
a  sale  by  advertisement  under  a  mortgage 
for  failure  to  pay  one  of  two  notes  secured 
thereliy.  and  take  a  projier  conveyance  from 
the  sheriff,  are  vested  with  the  title  to  the 
mortgaged   premises   discharged  of   the   lien 


MORTGAGE,  VIII. 


2176 


•  of  the  mortgage.     Curtis  v.  Cutler,  22  C.  C. 
A.  16,  40  U.  S.  App.  233,  76  Fed.  16,  37:  737 

243.  The  lien  for  the  unpaid  balance  of 
the  mortgage  debt  is  not  restored  upon  a 
redemption  by  the  mortgagor  under  stat- 
utory authority  by  repaying  the  amount  for 
which  the  property  was  sold  at  the  trus- 
tee's sale,  although  such  amount  is  less 
than  the  face  of  the  mortgage.  Fields  v. 
Danehower,  65  Ark.  392,  46  S.  W.  938, 

43:  519 

244.  A  redemption  by  a  judgment  creditor 
from  a  mortgage  which  is  good  on  its  face, 
and  at  most  is  merely  voidable  at  the  elec- 
tion of  the  purchaser  at  the  mortgage  sale, 
cannot  be  attacked  in  a  suit  between  him 
and  a  vendee  of  the  mortgagor,  whose  rights 
have  been  cut  off  by  the  foreclosure.  Wil- 
lard  V.  Finnegan,  42  Minn.  476,  44  N.  W. 
985,  8:  50 


VIII.  Editorial   Notes. 
a.  Nature;  validity  and  effect. 

§  I.  Nature  of;  what  constitutes;  effect  on 
title. 

Common-law  doctrine.     7:  273.* 

Equitable  theory;  American  doctrine.  7: 
273,*  274.* 

Abandonment  of  legal  theory.    7:  275.* 

Equitable;  nature  of.    9:  544.* 

For  loans;  how  far  regarded  as  for  pur- 
chase money.     14:  55. 

Title  of  mortgagor.     7:  275.* 

Estate  of  mortgagee.    4:  427.* 

As  effecting  change  of  title  or  interest  in 
insured  property.     38:  562. 

Effect  of,  to  create  a  maritime  lien.  70: 
417. 

§  2.  Execution. 

Formalities   as   to   execution.      8:  614.* 

Validity  of  acknowledgment  of  deed  of 
trust  taken  by  trustee. 
16:  719. 

Signing  by  proxy.     22:  297. 

Execution  of  mortgage  by  corporation.  6: 
565.* 

§  3.  Validity. 

Fictitious  names  as  affecting  validity  of. 
39:  423. 

Right  to  mortgage  privilege  to  use  streets 
for  quasi -public  purposes. 
47:87. 

Right  to  mortgage  burial  lot.     67:  122. 

Necessity  of  bond  by  guardian  to  make  his 
mortgage  of  land  valid. 
.•JS:  761. 

Power  of  corporation  to  mortgage.  6:  565;* 
11:846.* 

Powers  of  president  and  vice  president  of 
corporation  to  give  mort- 
gage.    14:  359. 

Right  ©f  foreign  corporation  to  take  mort- 
gage on  real  property 
within  the  state.     24:  .328. 

Power  if  partner  to  give,  on  real  estate. 
28:  95. 

Power  &f  surviving  partner  to  give,  on  real 
estate.     28:  134. 


Assumption  of  individual  debts  of  partner, 
by  mortgage  of  partner- 
ship property.    29:  692. 

Effect  of  insolvency  statutes  upon  mortgage 
preferring  creditors.  37 : 
465. 

Preference  by  mortgage  as  an  assignment 
for  creditors.     37:  337. 

§  4.  Taxation. 

Power  to  tax.     16:  59. 

Properties  of  mortgagor  and  mortgagee  dis- 
tinguished for  purpose  of 
taxation.    2:  801.* 

Taxation  of,  as  double  taxation.  2:  350;* 
16:  60.* 

Situs  of,  for  purpose  of  taxation.  16:  60, 
730. 

j;ffect  of  mortgage  foreclosure  to  transfer 
immunity  from  taxation. 
60:  102. 

§  5.  Consideration. 

Pre-existing  debt  as  consideration  for  mort- 
gage as  against  other 
creditors  or  equities.  33: 
305. 

To  whom  defense  of  usury  in  mortgage 
available.     10:  459.* 

Effect  of  mortgage  security  upon  question 
as  to  governing  law  with 
respect  to  usury.     62:  61. 

Does  the  lex  rei  sitae  with  respect  to  inter- 
est and  usury  control  in 
action  to  foreclose  mort- 
gage on  real  property. 
55:  933. 

Effect  of  mortgage  security  upon  question 
as  to  governing  law  with 
respect   to  usury.     62:  61. 

§  6.  Debt  secured;  bondholders. 

Rights  of  bondholders.     6 :  566.* 

Right  of  bondholder  to  sue  for  enforcement 
of  trust  deed.    20 :  535. 

Effect  of  statutory  bar  of  principal  debt  on 
right  to  foreclose  mort- 
gage or  deed  of  trust  se- 
curing the  same.  10:  508;* 
21 :  550. 

Effect  of  mortgage  on  negotiability  of  note. 
35:  .536. 

Priority   of   notes    falling   due   at   different 
times  secured  by  the  same 
mortgage.    24:  800. 
Pro  rata  rule.    24:  800. 
Pro  rata  as  to  notes  made  to  different 

parties.     24:  801. 
Priority  as  regulated  by  maturity.  24: 

801. 
Priority    as    regulated    by    contract    of 
assignment.     24:  802. 

§  7.   Desfcription;     what    title    or    interest 
passes. 

See  also  supra,  VIII.  §  1. 

Sufficiency  of  description  of  premises.  12: 
177.* 

What  property  included  in  railroad  mort- 
gage.    9:  140,*  142.* 

Right  to  income,  rents,  and  earnings  under 
railroad  mortgage.  6: 
566;*  9:  142.* 

Rails  and  other  permanent  fixtures  annexe! 
after  execution  of  railroail 
mortgage.    66:  44. 
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Including  after-acquired  property.  9:  140,* 
141,*  142.* 

Effect  of  mortgage,  or  sale  thereunder,  up- 
on wife's  right  of  dower. 
18:  76. 

§  8.  —  Fixtures. 

As  between  mortgagor  and  mortgagee,  gen- 
erally.     1:  350;*    10:  725.* 

Effect  of  removal  of,  from  mortgaged  prem- 
ises.    7:  279.* 

Efficacy  of  chattel  mortgage  as  against  real- 
estate  mortgage.     15:  57. 

Effect  of  agreement  to  prevent  fixtures  from 
becoming  a  part  of  realty 
as  against  prior  mort- 
gagees. 19:  444. 
As  against  subsequent  mortgagees.  19: 
445. 

b.  Priority. 

§  9.  Generally. 

Priority  of  railroad  mortgage  over  other 
liens.      9:  143.* 

Superiority  of  subsequent  mechanics'  lien. 
14:  305. 

As  to  local  assessments.     35:  372. 

As  between  unrecorded  mortgage  and  judg- 
ment.    10:  411.*  _ 

Of  unrecorded  mortgage  as  against  pur- 
chaser at  judicial  sale.  21 : 
38. 

Of  purchase  money  mortgage  to  dower  right. 
4:  607.* 

c.  Rights;  remedies  and  liabilities  of  mort- 
gagor and  mortgagee. 

§  10.  Generally. 

Mortgagor  in  possession.     7:  630.* 

Protection  of  rights  of  mortgagee.     7:631.* 

When  mortgagee  entitled  to  possession.  7: 
274;*  13:  290.* 

Uights  of  mortgagee  in  possession.  7: 
276,*  277.* 

Attornment  of  tenant  to  mortgagee  in  pos- 
session.    8:  568.* 

Remedies    of    mortgagee.      1:397;*    6:610.* 

Remedy  of  mortgagee  for  injury  to  security. 
1 :  366.* 

Injunction  in  fayor  of  mortgagee  against 
execution  sale.     30:  125. 

Effect  of  stipulation  that  mortgagor  shall 
become  a  tenant.     49:  435. 

Subrogation  of  junior  mortgagee  to  rights 
of  prior  mortgagee.  5: 
290:*  23:  121. 

Rights  given  by  attachment  of  mortgage 
slip  to  insurance  policy. 
2.1:  679. 

Right  of  mortgagpf  to  benefit  of  insurance 
taken  in  mortgagor's 
Tiaine.     25:  305. 

Effect  of  soti.li'iiicnt  licfweon  insurer  and 
moi'tgagor  upon  rights  of 
mortgagee,  to  whom  loss 
is  payable  ;is  his  interest 
ni.a  y    appear.      1  !•:  'i~\ . 

Riglit  of  mortgHgor  of  tiiiiiiiig  claiiii  to  re- 
locate same  for  liis  own 
benefit.     50:  186. 


Accounting.     9:  678.* 

Rights   of    mortgagee    on    condemnation    of 

premises.     18:  113. 
Earnings  and  profits.     6:  566.* 
Tacking  taxes  to  debt.    5:  293.* 
Ejectment  by  mortgagee.     18:  788. 
Right  of  senior  mortgagee  to  disbursements. 

9:  678.* 
Right  to  cut  timber  on  mortgaged  land.  3: 

607.* 
Effect   of   mortgage   contemporaneous    with 

note   as  defense   to   note. 

43 :  472. 
Right  of  mortgage  creditor  to  question  va- 
lidity of  attachment.     35: 

768. 

d.  Sale  of  mortgaged  property;  assumption 
of  debt. 

§11.  Generally. 

Liability  of  purchaser  of  land  for  mort 
gage  debt.  5:  276;*  6: 
612;*  7:  33;*  8:  315.* 

Primary  liability  for  mortgage  debt  as  be- 
tween vendor  and  pur- 
chaser.   5:  281.* 

Relation  of  vendor  and  vendee  of  mort- 
gaged property  as  princi- 
pal and  surety.  5:  277;* 
8:  317.* 

Release  of  mortgagor  as  surety  by  mort- 
gagee's dealing  with  ven- 
dee who  has  assumed  the 
mortgage.    16:  85. 

Subrogation  of  mortgagor  on  payment  of 
debt  after  conveyance  of 
property.    5:  289.* 

Effect  of  assumption  of  payment  of  mort- 
gage to  create  personal 
liability.     6:  611.* 

Test  of  personal  obligation  of  grantee  of 
mortgaged  premises.  8: 
316.* 

Obligations  of,  and  remedies  against, 
grantee  assuming  pay- 
ment of  mortgage.  5: 
279;*  8:  315.* 
When  grantor  not  personally  liable.  8: 
315.* 

Right  of  mortgagee  to  maintain  personal  ac- 
tion against  grantee  who 
has  assumed  payment.  6: 
611;*  25:  275. 

Contingency  of  liability  of  grantee  assum- 
ing mortgage  as  affecting 
presentation  of  claim 
against  decedent's  estate. 
.58:  89. 

Release  of  grantee  by  mortgagor.     6:  612.* 

Mortgagee  as  purchaser.     7:  279.* 

Estoppel  of  grantee  to  deny  validity  of 
mortgage.     8:  316.* 

Structures  erected  by  railroad  coiupaJiy  on 
right  of  way  through  land 
subject  to  previous  mort- 
gage.    66:4.3. 

§  12.  Inverse  order  of  alienation. 

Liability  of  diflereiit  parcels  in  inverse  or- 
der of  alienation.  5:282.* 

Rights  and  contributions  of  successive  pur- 
chasers.    5:  282.* 
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Equitable  rights  of  purchaser  of  first  parcel 
of  mortgaged  premises.  5: 
284.* 

EflFect  of  release  of  portions  of  land  mort- 
gaged.    5:  276.* 

Effect  of  release  of  parcels  by  mortgagee. 
5:  286.* 

e.  Assignment  of  mortgage. 

§  13.  Generally. 

Assignment  of  mortgage;  effect  of.    5:  292,* 

621;*  13:  294.* 
Assignment  of,  subject  to  equities.    5:  291;* 

13:  297.* 
Assignee's  power  of  sale.     8:  724.* 
Holder  of,  as  bona  fide  purchaser.     2:  736.* 
Form  and  sufficiency  of.     13:  294.* 
Assignment  as  collateral  security.     13:  294.* 
Effect  of  assignment   of  mortgage  debt   to 

carry  security.     13:  295.* 
Right  to  transfer  security  without  the  debt. 

13:  295.* 
Assignment  of  bonds  secured  by  mortgage. 

13:  296.* 
Effect    of    assignment    of   note    secured    by 

mortgage.     13:  296.* 
Priority  among  assignees.     13:  298.* 
Assignment  of,  as  a  conveyance  within  re- 
cording acts.     5:  292.* 
Equitable  assignees  of  mortgagor.     5:  292.* 
Subrogation  of  equitable  assignee  to  rights 

of  mortgagee.     6:  61.* 

f.  Payment;    discharge;    extinction    or   ex- 
tension of  lien. 

§  14.  Generally. 

Effect  of  payment  of  debt  by  volunteer.  23: 
131. 

Presumption  of  payment  from  lapse  of  timf. 
1 :  346.* 

Not  extinguished  by  second  security.  10: 
537.* 

Mortgagee  as  trustee  on  discharge  of.  13: 
298.* 

Right  to  apply  payments  made  on  stock  in 
building  and  loan  associa- 
tion upon  mortgage.  29: 
120. 

Application  to  mortgage  of  withdrawal  ac- 
count in  building  and  loan 
association.     35:  294. 

Contribution  between  heir  and  widow  in 
case  of  payment  of  mort- 
gage by  either.    5:  520.* 

Effect  of  partition  deed  on  lien.     57:  332. 

Effect  of  statutory  bar  of  principal  debt  on 
right  to  foreclose  mort- 
gage or  deed  of  trust  se- 
curing the  same.     21:  550. 

Effect  of  purchase  by  mortgagee  at  fore- 
closure sale  to  extinguish 
lien.     7:  279.* 

Effect  of  deed  in  partition  on  mortgage  lien. 
57:  340. 

Subrogation   of    mortgagor   on   payment   of 
debt    after   conveyance   of 
property.     6:289.* 
L.R.A.  Dig.— 137. 


§  15.  Effect  of  unaccepted  tender  on  lien. 

Before  and  at  maturity.     '.iS:  231. 

After  maturity.       33:  231. 

By  and  to  whom  made.     33:  233. 

Tender  of  portion  only.     33:  233. 

Sufficiency.     ,33:233. 

In  amount  tendered.     33:  233. 
Made  on  condition.     33:  234. 
Other    instances.      33:  234. 

Ground  of  refusal.    33:  234. 

Remedy  of  mortgagor.    33:  235. 

Equivalent  to  tender.     33 :  235. 

Mortgage  conditioned  to  support  the  mort- 
gagee.    33:  235. 

Miscellaneous.     33:  235. 

§   16.   Right  to  reinstatement  of  mortgage 
released  or  discharged  by  mistake. 

Mistake  as  to  the  effect  of  a  decree.  58: 
788. 

Where  the  release  is  unintentional.  58:  788. 

Where  the  wrong  mortgage  is  released.  58: 
791. 

Release  without  authority.    58:  792. 

Ignorance  of  intervening  judgments  and  at- 
tachments.    58:  794. 

Ignorance  of  intervening  mortgage  liens  or 
deeds.     58:  796. 

Ignorance  of  defective  title.     58:  801. 

Mistake  as  to  assets  of  debtor.    58:  804. 

Mistake  as  to  amount  and  consideration. 
58:  804. 

Mistake  of  law.     58:  805. 

Dicta.     58:807. 

§17.  Extension  of  lien  by  renewal  of  se- 
cured debt. 

Generally.     55:  673. 

As  against  original  debtor  and  mortgagor. 
55:  673. 

As  against  subsequent  encumbrances  or 
grantees.    55:  677. 

Effect  of  renewal  by  one,  to  secure  whose 
debt  mortgage  was  given 
by  another.    55:  684. 

Absence  from  state  as  operating  to  lenew 
debt.     55:  685. 

Under  provision  of  particular  statute  or 
Code.    55:  688. 

g.  Enforcement;   powers  of  sale. 

§18.  Generally. 

First  and  last  days  in  computing  time  for 

sales  under.    49:  233. 
Setting  aside  sale.     9:  731.* 
Right  of  third  person  to  have  judgnu-nt  of 

foreclosure  set  aside.    54: 

763. 
Right    of    purchaser    to    relief    in     equity 

against  collection  of  bond 

and  mortgage.    5:  46.* 
Set-off  on  foreclosure.     21:  321. 
Right    to    crops    and    emblements    on    fore- 
closure.   4:  453.* 
Rights  of  mortgagee  purchasing  at  foreclos- 

sure  sale.     7:  279.* 
Rights  of  purchaser  at  foreclosure  sale  with 

respect     to     fixtures.     7: 

278.* 
Foreclosure  suit  as  bar  to  action  at  law.  4: 

205.* 
Appointment  of  receiver.     1 :  397,*  398.* 
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Priority  of  certificates  of  indebtedness  is- 
sued by  receiver  appoint- 
ed in  action  to  foreclose 
railroad  mortgage.  9: 
143.* 
Jurisdiction  of  equity  of  suit  to  foreclose 
mortgage  in  other  state 
or  country.  32:  208;  69: 
682. 
Limitation    of   action    for   foreclosure.      10: 

507.» 
Effect    of   statutory   bar   of   principal    debt 
on  right  to  foreclose  mort- 
gage or  deed  of  trust  se- 
curing    the     same.       10: 
508:*  21:  550. 
§  ig.  Who  may  enforce;  parties. 
W'lio  is  real  party  in  interest  by  whom  fore- 
closure    action     must     be 
brought.     64:  618. 
Right  of  holder  of  junior  mortgage  to  fore- 
close.    5:  291.* 
Suit     bv     Minior    encumbrancer;    necessary 

parties.     1 :  334.* 
Xecessary  parties  to  foreclosure  of  railroad 

mortgage.     1 :  334.* 
Right  of  bondholder  to  foreclose.     20:  535. 
Right  of  mortgagee  who  has  assigned  mort- 
gage   as    collateral    secu- 
rity to  foreclose  same.    5: 
291.* 
Effect    of    foreclosure   by    iinantliorized    for- 
eign   corporation.    24;  320. 
Doweress  as  necessary  party  to  foreclosure 

suit.     5:  521.* 
§  20.  Proceedings  to  enforce  mortgage  for 

part  of  debt. 
Right  to  enforce.     .37:  737. 
Generally.     37:737. 
For  interest  in  default.     37:  739. 
Parties.     37:  741. 

Co-mortgagees.     37:  741. 
Holilors    of    instalment    notes    and    as- 
signees.   37:  742. 
Decree.     37:  743. 

r.enerally.     37:743. 

Providing  for  sale  of  portion.     37:  744. 

Providing  for  balance  of  the  debt.     37: 

745. 
Deficiency.    37:  748. 
Stay  of  proceedings.     37:749. 
Sale.     37:751. 

Validity  of.     :^7:  751. 
KfiVct   of.     37:  7."il. 
Redemption:  ritrlit  to.     37:  752. 
As  afT(>rtcd  by  prior  proceedings.     37:  752. 
W'liere    the    prior    proceeding    is    invalid 

or  in>nfneient.     ."j"  :  752. 
^^'llere    tlie    Parties    are    difTerent.      37: 

■  7.V2. 
A^'here  ^he  lifti  i^;  exliausteil.     .37:  753. 
'\\'liere  tlie  li^n  is  prf^erved.     37  :  755. 
\\'liere   there   is   a   i-eileiiipt  inn.      37:756. 
In   niatter-  of  niei\i:er.     .']"  :  75S. 
In    i-ei^ard   to   anotlier   renieily.      37:750. 
§  21.  Deficiency. 

.liKl-niriit    an.i   fxenition    for.      1:20.'').' 
.\ri  ii'ii    at    law    fur.      4 :  205.* 
Di'liritjney     ju-lLTiiien;      acrain-t      n'ini-c-i.leiit 
,-er\eil    eon>t  rueliveh'.    5(t: 
5S3. 


§  22.   Waiver   of  junior  lien  by  failure  to 
assert  it  in  foreclosure  proceedings. 
Generally.     68:  323. 
Splitting  claims.     68:  323. 
By  plaintiff.     68:  323. 
By  defendant.     68:  324. 
Where  default  was  taken.    68:  325. 
Appdication   of    the   proceeds   of   sale.      68: 

330. 
§  23.  Power  of  sale;   strict  foreclosure. 
Right  to  strict  foreclosure   of  a  mortgage. 

20:  370. 
Requisites  to  validity  of  sale  under  power. 

8:  50.* 
Does  power  of  sale  in  a  mortgage  or  deed 
of  trust  confer  an  in- 
terest which  prevents  its 
revocation  by  death  of 
mortgagor?  70:  135. 
The  general  rule.     70:  136. 

Where  the  mortgagee's  or  trustee's 
interest    is    in    the    thing 
itself.    70:  136. 
Where  his  interest   is  only  in  the 
proceeds  of  the  sale.     70: 
140. 
Effect    of    statutes    of    administration. 
70:  141. 
Virtual      extinguishment      of      the 

power.     70:  141. 
Suspension  of  the  power.     70:  145. 

h.  Redemption. 

§  24.  Generally. 

Impairment    of    obligation    of    contract    by 
change   of   law   as   to   re- 
demption.    31:721. 
Time  allowed  for.    9:  677.* 
Tender  essential  to  redeem.     9:  676.* 
Notice  of;  effect  of;  want  of.    9:  678.* 
Allowance  for  improvements  upon  redemp- 
tion from  foreclosure  sale. 
9:  676.* 
Right    of   junior    encumbrancer   to    redeem. 

9:  677.* 
Applicability    of   statute    of    limitations    to 
suit  to  redeem  from  mort- 
gage.    10:  511.* 


MORTGAGEE  IN  POSSESSION. 


Rights   of,   see   Mortgage,   41-^4. 


MORTUARY  TABLES. 

See  Life  Tables. 


MOTHER. 

r.iu'lit  of  Action  bv,  for  Death  of  Child,  see 

Death.  2.i-30.  " 
lliuht    of    Aetion    for    Injury    to    Child,    see 

Partie.-.  14,  14a. 


MOTIONS  AND  ORDERS,  I— MOTIVE. 
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MOTIONS  AND  ORDERS. 

I.  In  General, 
n.  Orders. 
III.  Editorial  Notes. 

As  Part  of  Record  on  Appeal,  see  Appeal 
and  Error,  IV.  k. 

Raising  Question  for  Consideration  on  Ap- 
peal by,  see  Appeal  and  Error,  V.  d. 

Order  to  Show  Cause  against  Disbarment, 
see  Attorneys,  25. 

As  Remedy  against  Attorneys,  see  Attor- 
neys, 86. 

Dissolution  of  Injunction  on,  see  Injunction, 
476. 

To  Direct  Acquittal,  see  Criminal  Law,  135. 

To  Dismiss  Indictment,  see  Criminal  Law, 
136,  137. 

In  Arrest  of  Judgment,  see  Criminal  Law, 
137-139. 

For  Removal  of  Wall  in  Ejectment  Suit, 
see  Ejectment,  35. 

For  .Judgment  Non  Obstante  Veredicto, 
Time  for  Making,  see  Judgment,  63. 

To  Vacate  Judgment,  see  Judgment,  416. 

To  Set  Aside  Joint  Judgment,  see  Judg- 
ment, 419. 

To  Dismiss,  as  Equivalent  to  Plea  in  Abate- 
ment, see  Justice  of  the  Peace,  21. 

For  New  Trial,  see  New  Trial,  V.  b. 

To  Strike  Out  Pleading,  see  Pleading,  171. 

For  Revocation  of  Receivership,  see  Re- 
ceivers, 13. 

To  Set  Aside  Publication  of  Summons,  see 
Writ  and  Process,  55. 

To  Obtain  Discharge  from  Improper  Arrest, 
see  Writ  and  Process,  57. 

To  Set  Aside  Illegal  Service  of  Process,  see 
Writ  and  Process,  80. 


I.  In  General. 

1.  A  motion  for  judgment,  which  says, 
"The  defendant  filos  motion  ff)r  jiidirment 
on  the  answers  to  interrogatories,  notwith- 
standing the  general  verdict  for  plaiiitilT," 
is  sufficient  in  form  to  present  the  question. 
Louisville.  X.  A.  &  C.  R.  Co.  v.  Creek,  130 
Ind.  Ul).  29  N.  E.  481,  14:  733 
Notice  of  motion. 

2.  No  notice  need  he  given  of  a  motion 
liy  an  amicus  curia'  to  dismiss  an  action  as 
fictitious.  Hnlev  v.  Kurcka  County  Bank. 
21  Xcv.  127,  26'Pac.  64,  "  12:  815 
Service  of  notice  of  motion. 

3.  That  service  of  notice  of  a  motion  to 
]ilace  a  case  on  the  short-cause  calendar  is 
rjpfective  because  tho  ropy  was  left  only 
with  one  who  merely  has  desk  room  in  the 
office  \\hich  defendant's  attorney  occupies 
is  waived  if  such  attorney  acquires  knowl- 
odge  of  the  attempted  servicp.  and.  with 
reason  to  believe  that  plaintiff's  attorney 
is  relyiiiu'  on  such  service.  sulTers  the  case 
to  be  placed  upon  such  calendar  and  tried 
without    obioetion.     Treftz   v.   Stahl.  46  Til. 

App.  402.   '  IS:  r,on 

4.  l\iu)\vl(>(lgp  on  tlip  part  of  dcfpndaiit's 
attorney,  of  an  attpniplod  spvviee  upon  liim 


of  a  notice  of  motion  to  place  a  case  upon 
the  short-cause  calendar,  by  leaving  a  copy 
with  a  co-occupant  of  the'  same  office  will 
be  assumed  where  it  is  not  positively  de- 
nied, but  the  affidavits  of  denial  merely 
deny  facts  the  nonexistence  of  which  is  per- 
fectly consistent  with  such  knowledge.  Id. 


11.  Orders. 

As  Part  of  Record  on  Appeal,  see  Appeal 
and  Error,  IV.  k. 

Injunction  against,  see  Injunction,  274,  275. 

Conclusiveness  of  Order,  see  Judgment,  91, 
93-95. 

On  Dismissing  Action  on  Appeal  from  Jus- 
tice's Court,  see  Justice  of  the  Peace, 
29. 

5.  An  order  denying  a  motion  for  a  new 
trial,  which  recites  that  the  motion  was 
made  "upon  the  grounds  set  forth  in  de- 
fendant's notice  of  motion,"  sufficiently 
shows  that  a  notice  was  given.  Randall  v. 
Duff,  79  Cal.   115,  21   Pac.   610,  3:  754 

6.  Entry  of  an  order  overruling  a  motion 
for  a  new  trial  after  an  order  giving  judg- 
ment on  a  verdict  nunc  pro  tunc,  where  both 
rulings  were  made  at  the  same  time,  is  a 
mere  informality  and  immaterial.  Hilker 
V.  Kelley,  130  Ind.  356,  30  N.  E.  304,  15:  622 
Setting  aside  or  recalling  order. 

7.  Orders  entered  after  decision  of  mo- 
tions will  not  be  set  aside  to  try  issues  then 
raised  for  the  first  time.  Below  v.  Rob- 
bins,  76  Wis.  600,  45  N.  W.  416,  8:  467 

8.  An  order  not  made  in  any  action  or 
special  proceeding  pending  in  court,  upon 
the  mere  affidavit  of  an  assignee  for  cred- 
itors, directing  a  sheriff  to  surrender  pos- 
session of  attached  property  to  the  as- 
signee, in  the  absence  of  any  notice  to  the 
sheriff  or  the  attachment  plaintiff,  is  abso- 
lutely void,  and  should  be  set  aside  on  cer- 
tiorari. Re  Enderlin  State  Bank,  4  N.  D. 
319,  58  N.  W.  514,  26:  593 

9.  The  court  may  recall  an  inadvertent 
order  which  has  been  handed  to  the  clerk 
for  entry,  at  any  time  before  it  is  actually 
filed  or  entered  on  the  records,  under  a 
statute  providing  that  all  judgments  shall 
be  entered  by  the  clerk  under  the  direction 
of  the  court.  State  ex  rel.  Brown  v.  Brown, 
31  Wash.  397,  72  Pac.  86,  62:  974 


III.  Editorial    Xotes. 

First  and  last  days  in  computing  time  on. 

49:  222. 
Disobedience  of  order  of  court  as  contempt. 

8:  587.* 


MOTIVE. 

As  .AfTcftiiig  Eight  to  ^laiiitain  A.'tion,  see 
Action  or  Suit.  .^0  .'i.S. 

Of  Attorney  as  AllVct ii:i:  l.ialiility  to  Dis- 
barment,  see  Attorneys.   I.').   16. 
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Effect   of.  Generally,   see  Bo^'cott,   1 ;   Case. 

4-6,  37-41;   Conspiracy,  20;  Courts,  73, 

85;   Eminent  Domain,  437;   Trover.  37; 

Waters,  271,  438,  443. 
In  Conspiring  to  Injure  Another's  Business, 

see  Conspiracy,  I.  c. 
Of  Strikers,  see  Conspiracy,  I.  d. 
Of  Legislature,  see  Courts,  96,  97. 
Inducing     Passage     of    Ordinance,    Inquiry 

into,  see  Courts,  215,  216. 
As  Element  of  Crime,  see  Criminal  Law,  13. 
Underlying    Formation    of    Political    Party, 

see  Elections,  105. 
Evidence    as    to,    see   Evidence,    1525,    1526, 

XL  e. 
Variance  in  Proof  as  to,  see  Evidence,  2419. 
In   Refusing   Employment,   see   Master  and 

Servant,   1. 
Of    Employee    in    Giving   Notice   of   Defect, 

see  Master  and  Servant,  135. 


MOTIVE  POWER, 


Electric   Railroad    as   Additional   Servitude, 

see  Eminent  Domain,  440-453. 
Of  Street  Railway,  see  Street  Railways,  II. 


MOTORMEN. 

Negligence  of,  see   Street   Railways,  III.  b. 

♦"•-♦ 

MULCT  LAW. 

Provision   of,   as   to  Remission   of  Tax,   see 
Taxes,  537. 


MULE. 

Fright   of,  by   Street   Car,   see   Street   Rail- 
ways, 140. 


MULTIFARIOUSNESS. 

See  Action  or  Suit.  II.  o;   Pleading,  I.  u. 


Ti 


MUNICIPAL  CORPORATIONS. 

I.  In  r, cnoral. 

a..   lncor])ni-;iti(m. 

1).  Divisidii   or  Aiiiicxat  inn. 

c.  Dissolution.   Siic(M's>ion.  or  Substi- 

Intion. 

d.  Charier, 
owcrs.    Duiie-.    and    l.iahilil  ies. 

a.  In    (Iciioral. 

b.  Doh'tiation   of   Power. 

1.  What       Is  a      Dclrnation      of 
I'uw.M-. 

2.  .\nt  li  iril  X  (if    Munici|ialil  v    to 
Dclf-ate  Its   I'owcr. 


II. — continued. 

c.  Legislative  Functions;   Ordinances. 

1.  In  General;  Amendment;  Re- 

peal. 

2.  Enactment;    Entitling,   Publi- 

cation. 

3.  Validity;  Extent  of  Power. 

a.  General    Rules. 

6.  As  to  Use  of  Streets. 

(1)  In  General. 

(2)  By    Railroad    Com- 

panies. 

(3)  By  Street  Railroad 

Companies, 

c.  As   to  Nuisances. 

d.  Regulation  of  Business. 

e.  Other  Instances. 

4.  Enforcement  of  Ordinance. 

d.  Contracts  Generally. 

6.  Borrowing   Money;    Indebtedness. 

1.  In  General. 

2.  Limitation  of  Amount. 

f.  As  to   Lights,   Water   Supply   and 

other    Property    and    Privi- 
leges. 

1.  Lights. 

2.  Water  Supply. 

3.  Other  Property  and  Privileges. 

g.  Liability   for  Damages. 

1.  In  General. 

2.  For  Acts  of  Officers  or  Agents. 

3.  As    to    Drains,    Sewers,    and 

Waters  Generally. 

4.  Defects     or     Obstructions     in 

Streets. 

5.  Condition    or    Use    of    Public 

Buildings  and  Grounds. 

6.  Presenting  Claims  against, 
h.  As  to  Taxes. 

1.  In  General. 

2.  What  Taxable. 

i.  Examination    of    Corporate    Books 
and  Records. 
III.  Powers  of  Officers, 
rv.  Editorial  Notes. 

Adverse  Possession  as  against,  see  Adverse 

Possession,  I.  h. 
Jurisdiction  against.  Gained  by  Appearance 

of,  see  Appearance,  3. 
Reverter  of  Title  of,  to  Cemetery,  see  Ceme- 
teries, 12. 
Validity  of  Statute   for  Removal  of  Track 

from   City    Streets,    see    Constitutional 

Law,  175. 
Delegation  of  Power  to  Judiciary  as  to,  see 

Constitutional  Law,  193-197. 
Self-Executing  Provisions   as  to  Donations 

by,  see  Constitutional  Law,  83. 
Discrimination   in   Favor   of,    see    Constitu- 
tional Law,  569. 
Reducing   City's   Power   to   Pay   Judgment, 

see  Constitutional  Law,  649. 
Right     of     Manufacturing     Corporation     to 

Own,  see  Corporations,   197. 
As  Corporation,  see  Statutes,  311. 
County  as,  see  Assumpsit,  52;  Counties,  18, 

22-2.'5;  Public  Moneys,  38. 
Judicial  Questions  as  to  Acts  of.  see  Courts. 

T.  c,  3. 
OdVnses   against  Both   State   and   Municipal 

Govornments,    see   Criminal    Law,    \7\}~ 

184. 
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Condemnation    by,    see    Eminent    Domain, 

197. 
Time    of    Paying    Compensation    for    Land 

Taken,  see  Eminent  Domain,  307,  308. 
Estoppel  of,  see  Estoppel,  I.  a. 
Judicial  Notice  of  Votes  Cast  at  Municipal 

Election,  see  Evidence,  41. 
Burden  of  Proving  Exercise  of  Power  to  Sell 

Stock  of,  see  Evidence,  239. 
Execution  against,  see  Execution,  2. 
As  to  Health  Officers,  see  Health. 
Injunction  against,  see  Injunction.  308,  309, 

317-332,    343.    346,    350,    354,    355,    361, 

375,  380,  402;  Nuisances,  69. 
Right  to  Maintain  Injunction   Suit,  see  In- 
junction, 374,  377,  382,  409,  410. 
License  from,  see  License,  II. 
Laches  of.  see  Limitation  of  Actions.  36-38. 
Running  of  Limitations  against,  see  Limita- 
tion of  Actions,  65. 
Time    to    Bring    Suit    to    Annul    Franchise 

(iranted  by,  see  Limitation  of  Actions, 

216. 
Seal  on  Pleading,  see  Pleading,  11. 
Public    Improvements    by,    in    General,    see 

Public  Improvements. 
Partial    Invalidity    of    Statute    as    to,    see 

Statutes,  107-112, 
Title   of  Statute  as  to,   see   Statutes,  202- 

218. 
Classification  of,  see  Statutes,  56,  214,  335- 

355,  362,  363,  370-373,  377-379,  390,  400; 

IV.  §  7. 
Special  Legislation  as  to.  see  Statutes,  315- 

355,  367-379,  390,  400-405;  IV.  §  7. 
Subrogation  to  Rights  of,  see  Subrogation, 

24. 
Pvight  to  Construct  Plank  Road  within,  see 

Tolls  and  Toll  Roads,  8 
As  to  Towns,  see  Towns. 
As  to  Villages,  see  Village. 


I.  In  GeneraL 
a.  Incorporation. 

Of  Irrigating  District,  see  Irrigating  Dis- 
tricts, 2,  7. 

Of  Town,  see  Towns,  I. 

Abatement  of  Suit  by  Erection  of  New  Cor- 
poration, see  Abatement  and  Revival. 
4. 

Action  against,  as  Admission  of  Existence, 
see  Abatement  and  Revival,  23. 

Construction  of  Constitution  as  to,  see  Con- 
stitutional Law,  46. 

Delegation  of  Power  as  to,  see  Constitu- 
tional Law,  182,  193,  194. 

Power  of  Courts  as  to,  see  Courts,  183. 

Majority  Vote  for  Reorganization,  see  Elec- 
tions, 248. 

Judicial  Notice  as  to,  see  Evidence,  7. 

Special  Legislation  as  to,  see  Statutes,  316, 
317,  320,  321. 

1.  The  city  and  county  of  San  Francisco 
is  a  municipal  corporation  to  be  regarded  as 
a  city  in  matters  of  government,  but  the 
territory  over  which  government  is  exer- 
cised is  at  the  same  time  a  county.  Kahn 
V.  Sutro,  114  Cal.  316,  46  Pac.  87,  33:  620 


2.  A  municipal  corporation  was  created 
by  Or.  Laws  1891,  p.  791,  incorporating  cer- 
tain cities  named  therein  as  the  "Port  of 
Portland,  for  the  purpose  of  improving  the 
navigation  of  the  Willamette  and  Columbia 
rivers  between  those  cities  and  the  sea,  so 
as  to  maintain  therein  a  ship  channel,  and 
conferring  on  it  power  to  borrow  money  and 
levy  taxes  in  the  furtherance  of  that  pur- 
pose, within  the  meaning  of  Or.  Const,  art. 
11,  §  2,  permitting  the  creation  of  municipal 
corporations  by  special  law.  Cook  v.  Port 
of  Portland.  20*  Or.  580,  27  Pac.  263,    13:  533 

3.  A  constitutional  provision  for  the  in- 
corporation, organization,  and  classifica- 
tion of  cities  and  towns,  does  not  apply  to 
other  municipal  corporations,  where  the 
Constitution  provides  for  "county,  city, 
town,  or  other  public  municipal  corpora- 
tions." Re  Madera  Irrig.  Dist.  Bonds,  92 
Cal.  296,  341,  28  Pac.  272,  14:  755 

4.  A  statute  giving  enlarged  powers  to 
the  authorities  of  towns  containing  unin- 
corporated villages  of  1,000  inhabitants 
each,  without  incorporating  the  villages,  but 
allowing  them  still  to  remain  a  part  of  the 
town  for  all  purposes  of  taxation  and  gov- 
ernment, does  not  violate  Wis.  Const,  art. 
Jl.  §  3,  providing  that  it  shall  be  the  duty 
of  the  legislature,  and  empowering  it,  to 
provide  for  the  organization  of  cities  and 
incorporated  villages.  Land,  Log,  &  Lum- 
ber Co.  V.  Brown,  73  Wis.  294,  40  N.  W.  482, 

3:472 
Attacking  legal  existence. 

5.  The  right  of  a  municipal  corporation 
to  exercise  the  authority,  powers,  and  func- 
tions of  an  incorporated  city  can  be  ques- 
tioned only  in  a  direct  proceeding  prosecut- 
ed by  the  proper  public  officers,  and  not  bj' 
private  action  for  an  injunction  against 
taxes.  Kuhn  v.  Port  Townsend,  12  Wash. 
605,  41  Pac.  923,  29:  445 

6.  The  fact  that  a  general  statute  for  the 
formation  of  boroughs  has  been  judicially 
declared  to  be  unconstitutional  in  an  action 
brought  by  the  attorney  general  to  test  the 
de  jure  existence  of  one  corporation  formed 
under  the  act  cannot,  in  a  collateral  suit, 
affect  the  existence  or  powers  of  another 
borough  organized  under  the  same  act. 
Coast  Co.  V.  Spring  Lake  (N.  J.  Err.  & 
App.)  58  N.  J.  Eq.  586,  47  Atl.  1131,  51:  657 
Territory. 

Review  of  Legislative  Discretion  as  to,  see 
Courts,  122. 

7.  The  incorporation  of  a  city  so  laid  out 
as  to  include  a  dairy  farm  not  laid  out 
into  lots  or  blocks,  and  occupied  only  by 
the  owner  and  his  family,  does  not  violate 
a  constitution  authorizing  the  incorporation 
of  cities  and  towns,  on  the  ground  that  it 
can  extend  only  to  cities  and  towns  exist- 
ing, and  cannot  include  any  territory  not 
actually  covered  by  the  city  or  town,  but 
the  boundaries  of  such  corporations  may  in- 
clude some  territory  for  prospective  Expan- 
sion. Ferijuson  v.  Snohomish,  8  Wash.  668, 
36  Pac.  969,  24:  795 

8.  Territory  containing  nearly  .35  square 
miles,  the  greater  pajt  of  which  consists  of 
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wild  lands  and  about  150  cultivated  farms, 
including  several  postoffices,  8  railroad  sta- 
tions, and  17  platted  tracts  which  are  in  no 
way  connected,  and  some  of  which  are  en- 
tirely uninhabited,  while  the  most  populous 
has  only  about  twenty  families,  cannot  be- 
come an  incorporated  village  under  a  stat- 
ute authorizing  the  incorporation  of  a  plat- 
ted tract  and  "'lands  adjacent."  State  ex  rel. 
Childs  v.  Minnetonka,  57  Minn.  526,  59  N. 
W.  972,  25:  755 

9.  "Lands  adjacent"  to  a  district  platted 
into  lots  and  blocks,  which  may  be  included 
in  an  incorporated  village  under  Minn.  Laws 
1885,  chap.  145,  can  include  only  those  lands 
which  lie  so  near  the  center  or  nucleus  of 
population  on  the  platted  lands  as  to  be 
somewhat  suburban  in  their  character  and 
to  have  some  community  of  interest  vjfith 
the  platted  portion  in  the  maintenance  of  a 
village  government,  and  cannot  include  large 
tracts  of  rural  territory,  which  have  no  nat- 
ural connection  with  any  village  and  no 
adaptability  to  village  purposes.  Id. 

b.  Division  or  Annexatic" 

As  to  Boundaries  of  Municipality,  see 
Boundaries,  7-10. 

Delegation  of  Power  as  to,  see  Constitution- 
al Law,  195,  196,  199. 

Equal  Protection  and  Privileges  as  to,  see 
Constitutional  Law,  326. 

Due  Process  in  Annexation,  see  Constitu- 
tional Law,  642,  643. 

I'ffect  of  Extending  Limits  to  Include  Street 
Railway,  see  Constitutional  Law,  1167. 

Estoppel  to  Deny  Validity  of  Annexation, 
see  Estoppel,  178. 

Disqualification  of  Officers  Elected  to  Pre- 
pare, see  Officers.  216. 

Residence  in  Annexed  Portion  as  Qualifica- 
tion for  Office,  see  Officers,  11. 

Quo  Warranto  to  Contest  Annexation,  see 
Quo  Warranto,  29. 

Title  of  Statute  as  to,  see  Statutes,  252. 

Special  Legislation  as  to,  see  Statutes,  322- 
324.  348,  351. 

Annexation  to  School  District,  see  Schools, 
86,  87. 

See  also  infra,  369. 

For  Editorial  Notes,  see  infra,  IV.  §  4. 

10.  If  a  part  of  a  territory  of  a  municipal 
corporation  is  separated  from  it  by  annex- 
ation to  another,  or  by  its  erection  into  a 
new  corporation,  vinless  some  other  provision 
is  made  in  the  act  authorizing  the  separa- 
tion, the  old  corporation  (it  not  having  been 
abolished)  remains  subject  to  all  its  lia- 
bilities, and  retains  all  its  property,  includ- 
ing tnat  which,  under  the  change  of  bound- 
aries, happens  to  fall  within  the  limits  of 
the  other  corporation.  Winona  v.  Winona 
County  School  Dist.  Xo.  82.  40  Minn.  1.1.  41 
X.    W"!    539.  3:  40 

11.  The  o(|uitable  claim  of  a  city  to  juris- 
diction over  territory  wliieh  a  void  statute 
has  Jeclarod  to  be  annoxi^il  to  it  will  not  be 
(li~tui'bo(l  at  tli(>  in>tanf-o  of  tbo  '^tatc.  with- 
out   any    suggestion   of   untieipaicd    benefits 


by  so  doing,  where  for  more  than  four  years 
the  city  has  exercised  authority  over  such 
territory  to  the  exclusion  of  prior  incorpo- 
rations which  the  void  statute  purported  to 
abolish.  State  ex  rel.  West  v.  Des  Moines, 
96  Iowa,  521,  65  N.  W.  818,  31:  186 

12.  Annexation  of  territory  to  a  city  is 
not  an  amendment  of  its  charter,  within  the 
meaning  of  the  provisions  of  the  Washing- 
ton Constitution  respecting  the  adoption  of 
amendments  by  cities  which  have  framed 
their  own  charters.  State  ex  rel.  Snell  v. 
Warner,  4  Wash.  773,  31  Pac.  25,       17:  263 

13.  The  provisions  in  Md.  Const,  art.  13,  § 
1,  that  the  lines  of  a  county  shall  net  be 
changed  "without  the  consent  of  a  majority 
of  the  legal  voters  residing  within  the  dis- 
tricts which,  under  said  proposed  change, 
would  form  a  part  of  a  county  different 
from  that  to  which  it  belonged  prior  to  said 
change,"  do  not  prevent  the  legislature  from 
extending  the  limits  of  Baltimore  city  to 
include  therein  parts  of  Baltimore  county, 
with  or  without  the  consent  of  a  majority 
of  the  voters  within  the  annexed  district. 
Daly  V.  Morgan,  69  Md.  460,  16  Atl.  287, 

1:  757 
What  may  be  annexed. 
For  Editorial  Notes,  see  infra,  IV.  §  4. 

14.  Non-contiguous  land  separated  from  a 
municipality  by  intervening  territory  can- 
not be  added  by  the  legislature  to  a  spe- 
cially chartered  town  or  city.  Denver  v. 
Coulehan,  20  Colo.  471,  39  Pac.  425,    27:  751 

15.  Lands  subdivided  into  lots  and  blocks, 
if  not  contiguous  to  the  limits  of  a  city,  are 
not  "platted"  within  the  meaning  of  the 
statutes  relating  to  the  annexation  of  ter- 
ritory to  municipalities.  Forsvth  v.  Ham- 
mond, 142  Ind.  505,  40  N.  E.  267,  41  N.  E. 
950.  30:  570 

16.  City  limits  may  be  extended  to  take 
in  contiguous  lands  (1)  when  they  are  plat- 
ted and  held  for  sale  or  use  as  town  lots; 
(2)  whether  platted  or  not.  if  they  are  held 
to  be  brought  on  the  market  and  sold  as 
town  property  when  they  reach  a  value  cor- 
responding with  the  views  of  the  owner;  (3) 
when  they  furnish  the  abode  for  a  densely 
settled  community,  or  represent  the  actual 
growth  of  the  town  beyond  its  legal  bound- 
aries; (4)  when  they  are  needed  for  any 
proper  town  purpose, — as,  for  the  extension 
of  its  streets  or  sewers,  gas  or  water  sys- 
tem, or  to  supply  places  for  the  abode  or 
business  of  its  residents,  or  for  the  exten- 
sion of  needed  police  regulation;  and  (5) 
when  they  are  valuable  by  reason  of  their 
adaptability  for  prospective  town  uses. 
Vestal  V.  Little  Rock,  54  Ark.  321,  329,  15 
S.  W.  891,  16  S.  W.  291,  11:  778 

17.  City  limits  should  not  be  extended  to 
take  in  contiguous  lands  (1)  when  they  are 
used  only  for  purposes  of  agriculture  or 
horticulture  and  are  valuable  on  account  of 
such  use;  (2)  when  they  are  vacant  and  do 
not  derive  special  value  from  their  adapt- 
aliility  for  city  use,  although  their  value 
may  he  onhancod  by  reason  of  their  near- 
ness to  llie  city.  Id. 

18.  Lands  on  the  opposite  side  of  a  river 
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from  a  city  may  be  contiguous  to  it,  with- 
in the  meaning  of  a  statute  concerning  the 
extension  of  the  city  limits.  Id. 

19.  Forty  acres  of  low,  fiat,  and  wet  land 
covered  with  timber  and  not  platted,  but 
having  platted  lands  upon  two  sides  of  it, 
may  be  properly  included  in  a  city  by  an- 
ne.xation,  if  needed  for  town  purposes  or  if 
it  needs  organized  local  government  to  re- 
claim it  and  fit  it  for  town  use.  Id. 

20.  Lands  occupied  by  the  proprietor  ex- 
clusively in  his  business  as  a  florist  and 
farmer,  to  which  no  streets  or  other  town 
improvements  extend,  and  which  the  line  of 
city  settlements  has  not  reached,  and  which 
is  not  laid  off  for  city  use  and  would  not  be 
enhanced  in  value  by  annexation,  but  would 
be  subjected  thereby  to  taxation, — is  not 
properly  included  in  territory  annexed  to 
the  city.  Id. 

21.  A  statute  authorizing  the  annexation 
of  another  municipal  corporation  to  {i  city 
without  consent  of  its  constituted  authori- 
ties or  of  its  inhabitants  is  not  unconstitu- 
tional, although  the  taxable  property  there- 
in will  become  subject  to  previously  incur- 
red indebtedness  of  the  city.  State  ex  rel. 
Richards  v.  Cincinnati,  52  Ohio  St.  419,  40 
N.  E.  508,  27:  737 
Annexation  proceedings. 

Permitting  Amendment  of  Petition  for  An- 
nexation, on  Appeal,  see  Appeal  and 
Error,  1195. 

Constitutional  Right  to  Appeal,  see  Con- 
stitutional Law,  598,  599. 

Partial  Invalidity  of  Statute  Permitting 
Appeal,  see  Statutes,  97. 

22.  A  statute  giving  a  city  council  juris- 
diction to  annex  adjacent  lands  on  the  writ- 
ten consent  of  the  owners  gives  the  council 
no  jurisdiction  to  annex  lands  on  the  peti- 
tion of  owners  whose  lands  are  not  ad- 
jacent. Forsyth  v.  Hammond,  142  Ind.  505, 
40  N.  E.  267,  41  N.  E.  950,  30:  576 

23.  The  jurisdiction  of  the  county  board 
to  order  annexation  of  territory  to  a  city  is 
not  defeated  under  Ind.  Rev.  Stat.  1894,  § 
3659.  by  the  fact  that  a  part  of  the  lands 
are  platted,  if  the  platted  section  is  not  con- 
tiguous to  the  city.  Id. 

24.  Failure  of  the  owner  to  consent  need 
not  be  alleged  in  a  proceeding  for  the  an- 
nexation of  unplatted  land  to  a  city,  since 
the  very  existence  of  the  controversy  im- 
plies, not  only  a  desire  for  annexation  on 
the  part  of  tlie  city,  but  also  want  of  con- 
sent thereto  on  the  part  of  the  property 
owner.  Id. 

25.  If  the  parties  declining  to  join  in  an 
appeal  go  voluntarily  before  the  supreme 
court  and  file  their  written  declination,  all 
is  accomplished  that  was  intended  by  Ind. 
Rev.  Stat.  1894.  §  647,  providing  for  an  ap- 
peal by  some  of  several  coparties  upon  serv- 
ice of  notice  upon  all.  and  striking  out  the 
names  of  those  refusing  to  join  on  motion, 
so  that  the  appeal  cannot  be  dismissed  for 
failure  to  make  them  parties  after  the  time 
for  them  to  appeal  has  passed.  Id. 

26.  The  annexation  by  a  city  council  of 
territory  to  the  city  by  proccodiiigs  in  wliieli 


it   acquires  no   jurisdiction   may,   except   in 
case  of  estoppel,  be  collaterally  attacked. 

Id. 

27.  Mere  irregularities  and  informalities 
not  affecting  jurisdiction  afford  no  ground 
for  collateral  attack  on  proceedings  to  annex 
territory  to  a  city.  Kuhn  v.  Port  Town- 
send,  12  Wash.  605,  41  Pac.  923,  29:  445 
Vote  for  annexation. 

28.  The  aggregate  vote  cast  in  favor  of 
annexation,  where  it  is  sought  to  annex 
more  than  one  municipality  at  the  same 
time  to  a  city  of  the  first  grade,  is  suf- 
ficient under  Ohio  act  April  13,  1893;  and 
it  is  not  necessary  to  the  annexation  of 
any  municipality  that  the  majority  of  the 
votes  cast  by  its  electors  should  be  in  favor 
of  it.  State  ex  rel.  Richards  v.  Cincinnati. 
52  Ohio  St.  419,  40  N.  E.  508,  27:  737 
Taxes  in  annexed  portion. 

See  also  infra,  585. 

29.  It  is  within  the  power  of  the  legis- 
lature to  make  territory  annexed  to  a  city 
a  separate  taxing  district  within  the  limits 
of  the  city,  and  fixing  for  a  limited  period 
the  rates  of  assessment  and  taxation  for 
local  purposes  within  such  district.  Daly  v. 
Morgan,  69  Md.  460,  16  Atl.  287,  1 :  757 

30.  A  provision  fixing  for  a  limited  period 
the  rate  of  assessment  and  taxation  for 
local  purposes  within  a  taxing  district  com- 
posed of  territory  annexed  by  such  statute 
to  a  city,  if  it  shall  be  held  invalid  as  a 
contract,  will  not  invalidate  the  entire  act, 
at  least  where  such  annexation  has  been 
submitted  to  a  vote  of  the  qualified  elec- 
tors in  the  annexed  district,  after  a  full 
discussion  of  the  questions  involved  as  to 
the  power  of  the  legislature  to  make  such 
a    contract.  Id. 

31.  The  city  of  Brooklyn  is  the  proper 
party  defendant  in  an  action  for  damages 
caused  by  a  sewer  constructed  by  the  town 
of  Flatbush  before  the  town  was  merged 
in  the  city,  since  N.  Y.  Laws  1894,  chap.  35<i. 
limiting  and  defining  the  liability  of  tin- 
city  for  debts  and  obligations  of  the  town, 
merely  confines  the  area  of  taxation  foi- 
such  debts  and  obligations  to  the  territory 
which  would  have  been  liable  but  for  its 
annexation  to  the  city.  Huffmire  v.  Brook- 
lyn, 162  N.  Y.  584,  57  N.  E.  176,  48:  421 
Liability  for  debts  on  division. 

Special  Legislation  as  to,  see  Statutes,  326. 
See  also  supra,  31. 

32.  Liability  for  a  pro  rata  share  of  the 
debts  of  the  city  continued  on  a  part  ex- 
cluded from  San  Diego,  under  Cal.  Stat. 
1889,  p.  356,  providing  that  it  shall  not  "re- 
lieve in  any  manner  whatsoever  any  part  of 
such  territory  from  any  liability  for  any 
debt  contracted  by  such  municipal  corpora- 
tion prior  to  such  exclusion."  Johnson  v. 
San  Diego.  109  Cal.  468,  42  Pac.'249,    30:  178 

33.  The  power  of  the  legislature  to  change 
and  roadju>1  the  burden  of  nuinicipal  in- 
debtedness, after  the  division  of  a  city  and 
after  iiaving  declared  in  the  act  of  separa- 
tion in  what  manner  it  should  be  borne  by 
the  divisions,  still  remains;  and  such  future 
adjustments  may  be  made  as  the  equities 
may   .-ugL;e~t.  Id. 
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c.  Dissolution,   Succession,   or   Substitution. 

Forfeiture  of  Charter,  see  infra,  47,  48. 
Signature  to  Petition  for,  see  Petition. 

34.  The  duty  to  pay  orders  issued  by  a 
de  facto  town  which  is  subsequently  dis- 
solved in  a  direct  proceeding  for  that  pur- 
pose devolves  upon  the  towns  from  which 
the  territory  was  taken  and  to  which  it  re- 
turns after  the  dissolution.  Gilkey  v. 
Howe,  105  Wis.  41,  81  N.  W.  120,         49:  483 

35.  A  city  which  succeeds  to  all  the 
rights,  franchises,  and  property  of  a  village 
is  bound  by  the  obligations  of  the  latter, 
fiuthrie  v.  Territory  ex  rel.  Losey,  1  Okla. 
188,  31   Pac.   190,  21:  841 

36.  A  municipal  corporation  may  be  com- 
pelled by  a  retrospective  statute  to  pay  the 
debts  incurred  for  legitimate  municipal  pur- 
poses of  a  provisional  organization,  made  in 
the  absence  of  any  legislative  provision  for 
the  organization  of  cities  and  villages,  to 
whose  property,  public  improvements,  peo- 
ple, and  territory  it  has  succeeded.  Id. 

37.  The  expedients  provided  by  the  sched- 
ule for  the  temporary  adjustment  of  the 
changes  necessitated  by  the  substitution  of 
a  new  system  of  municipal  government  for 
one  under  which  a  city  had  been  previously 
carried  on  would  need  to  be  very  clearly  un- 
constitutional to  justify  a  court  in  over- 
turning them.  Com.  ex  rel.  Elkin  v.  Moir, 
199  Pa.  534,  49  Atl.  351,  53:  837 

d.  Charter. 

Tudicial  Notice  of,  see  Evidence,  9. 
Provision  as  to  Vaccination  of  Pupil  in,  see 

Schools,  15. 
Repeal  of  Provisions  in,  see  Statutes,  579. 
See  also  infra,  50.  56,  89,  90,  131,  404,  420; 

Statutes,   418. 

38.  The  various  provisions  of  a  municipal 
charter  adopted  under  the  Constitution 
authorizing  cities  to  frame  their  own  char- 
ters, as  to  subjects  properly  belonging  to 
the  government  of  municipalities,  have  all 
the  force  and  effect  of  legislative  enact- 
ments. State  ex  rel.  Freeman  v.  Zimmer- 
man, 86  Minn.  353.  90  N.  W.  783,  58:  78 

39.  The  provisions  of  a  charter  creating 
the  oflice  of  coiiimissioner  of  health  and  im- 
posing upon  him  certain  express  duties  are, 
as  to  such  duties,  self-executing,  requiring 
no  action  on  the  part  of  the  hoard  of  health 
or  the  city  council  to  authorize  tlie  perform- 
ance of  the  same.  Id. 

40.  Under  the  constitutional  provision 
that  city  charters  must  be  '"conpistcnt  witli 
and  subject  to  the  Constitutirin  and  law^  of 
this  state."  the  fact  that  certain  provisions 
of  a  charter  may  conflict  with  the  ceneral 
statutes  of  tlic  state  will  not  render  the 
cliarter  invalid  a~  a  wlinlc.  V)rooks  v.  l'"isch- 
IT.  7!i  Cal.   173.  21    Par.   Go2.  4:  42!t 

41.  I'nder  Cal.  Cnn-t.  ari.  11.  5  S.  rciiuir- 
iniT  a  I'ity  chai'ter  to  "be  -iiliinitteil  Xn  the 
loiri^lat  urc  foi'  its  ajipriiX'al  ur  rejcctinn  as 
a  wholr.  without  [miwit  of  alteration  or 
aiiiendincnt,  and,  if  appru\ed  by  a  inajdi'ity 


of  members  elected  to  each  house,  it  shall 
become  the  charter  of  such  city,"  it  is  not 
necessary  that  a  resolution  approving  such 
a  charter  be  approved  by  the  governor.  Id. 
Amendment. 

Time  of  Taking  Effect,  see  Statutes,  44. 
Special  Legislation  as  to,  see  Statutes,  329, 
Title  of  Statute  as  to,  see  Statutes,  204,  218, 

251. 
Plurality  of  Subjects  in,  see  Statutes,  266. 
Repeal  of  Statute  as  to,  see  Statutes,  592. 
See  also  supra,  12. 

42.  The  method  of  direct  amendment  of 
the  St.  Louis  charter,  ordained  by  Mo. 
Const,  art  9,  §  22,  which  is  by  proposals  ac- 
cepted by  a  certain  part  of  the  qualified 
voters  of  the  city,  is  exclusive  of  the  power 
of  the  legislature  to  make  such  an  amend- 
ment. St.  Louis  V.  Dorr,  145  Mo.  466,  46  S. 
W.  976,  42:  686 

43.  A  proposed  amendment  to  a  city  char- 
ter may  be  amended  at  its  second  consider- 
ation by  the  city  council,  and  then  submit- 
ted to  a  vote  of  the  people  without  further 
consideration  by  the  council  after  another 
publication  period  of  ten  days,  under  a  char- 
ter which  provides  that  amendments  to 
itself  may  be  proposed  in  either  house,  and 
if  agreed  to  they  shall  be  entered  on  the 
journals  and  published  for  ten  consecutive 
days,  and  shall  then  be  resubmitted  to  each 
house  and  pursue  the  same  course  as  is  pur- 
sued by  any  ordinance,  and  if  then  agreed 
to  and  not  vetoed,  or  if  passed  over  a  veto, 
shall  be  submitted  to  the  voters  /or  rati- 
fication. State  ex  rel.  Wiesenthal  v.  Dennv, 
4  Wash.  135,  29  Pac.  991,  16:  214 

44.  The  existence  of  confusion  on  the  part 
of  the  voters,  and  inability  to  decide  which 
way  to  vote  upon  proposed  amendments  to 
a  city  charter,  which  are  caused  by  the  sub- 
mission of  so  many  at  once,  will  not  invali- 
date the  election,  although  it  is  increased 
by  splitting  up  the  original  propositions  as 
adopted  by  the  council  and  published,  into 
more  than  twice  as  many  for  submission  to 
the  voters,  if  the  notice  of  election  accurate- 
ly numbered  and  described  the  final  sub- 
divisions, and  the  ballots  referred  to  the 
numbers  so  given.  Id. 

45.  Needless  separation  in  submitting 
them  to  the  voters,  of  two  proposed  amend- 
ments to  a  city  charter  which  are  indis- 
pensable to  each  other,  will  not  cause  the 
rejection  of  either  or  both  if  each  has  re- 
ceived a  majority  of  the  vote  and  such 
separation  is  justified  by  the  law.  Id. 

46.  A  city  charter  cannot  require  for  its 
amendment  a  majority  of  all  the  voters  vot- 
ing at  the  election  at  which  a  proposed 
amendment  is  submitted,  if  the  state  Con- 
stitution provides  for  the  ratification  of 
such  a  proposed  amendment  by  a  majority 
of  the  (pialified  voters  voting  thereon.  id. 
Forfeiture, 

47.  Forfeiture  of  the  charter  of  a  munic- 
i])al  corporation  cannot  be  enforced  or  taken 
advantage  of  in  any  legal  proceeding  col- 
laterally or  incidentally, — as,  by  suit  for  an 
injunction  against  the  collection  of  taxes, — 
but   only  in  a  direct  way  in  proceedings  by 
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the  state.     Hornbrook  v.  Elm  Grove,  40  W. 
Va.  543,  21  S.  E.  851,  28:  416 

48.  The  charter  of  a  municipal  corpora- 
tion is  not  ipso  facto  forfeited  without  any 
proceeding  to  declare  it  so,  by  failure  to  ex- 
ercise its  corporate  powers  and  privileges, 
or  to  keep  higliways  in  good  repair  and  or- 
der, although  by  W.  Va.  Code,  chap.  47  § 
44,  it  is  said  that  in  such  case  it  "shall 
thereby  forfeit  its  charter  and  all  the  rights, 
powers,  and  privileges  conferred  thereby." 

Id. 


II.  Powers,  Duties,  and  Liabilities. 
a.  In  General. 

Right  to  Maintain  Action,  see  Parties,  22, 
23,  28-30. 

Power  as  to  Alleys,  see  Alleys. 

Right  to  Recover  Back  Erroneous  Payment, 
see  Assumpsit,  67-69. 

Power  to  Regulate  Street  Car  Rates  of  Fare, 
see  Carriers,  1081-1091. 

Power  to  Grant  Land  for  Cemetery,  see 
Cemeteries,  1. 

Power  to  Act  as  Trustee  for  Charity,  see 
Charities,  48-55. 

Power  to  Establish  Separate  Schools  for 
Colored  Children,  see  Civil  Rights,  19. 

Power  Over  Courts,  see  Courts,  252,  253. 

Power  to  Lay  Drains  and  Sewers,  see  Drains 
and   Sewers,  6. 

As  to  Underground  Telegraph  Wires,  see 
Electricity,  3. 

Rights  and  Powers  its  to  Highways  Gener- 
ally, see  Highways. 

Rights  as  to  Trees  in  Highway,  see  High- 
ways, 171-179. 

Power  to  Establish  Street  Grade,  see  High- 
ways, 198. 

Power  to  Erect  Bridge  over  Railroad  in 
Street,  see  Highways,  197. 

Right  to  Maintain  Ejectment  for  Highway, 
see  Ejectment,  23,  25. 

As  to  Harbors,  see  Harbors,  1,  2. 

Power  During  Epidemic,  see  Health,  8,  9. 

Powers  as  to  License,  see  License,  II. 

Powers  as  to  Markets  Generally,  see  Mar- 
kets. 

Power  to  Abate  Nuisance,  see  Nuisances,  48, 
78,  79,   130,   131. 

Power  as  to  Public  Improvements,  see  Pub- 
lic Improvements. 

Power  to  Take  and  Enforce  Contractor's 
Bond  to  Keep  Pavement  in  Repair,  see 
Bonds,  15,   16. 

Power  as  to  Subways,  see  Subways. 

Power  as  to  Toll  Roads,  see  Tolls  and  Toll 
Roads,  16. 

Power  as  to  Disposal  of  Sewage,  see  Waters, 
240. 

Power  to  Establish  Workhouse,  see  Work- 
house. 

Right  to  Take  Legacy,  see  Treaties,  4. 

Powers  of  Towns,  see  Towns,  TI. 

Duty  to  Compensate  for  Land  Taken  for 
Harbor,  see  Eminent  Domain,  2S0. 

Duty  to  Maintain  Poor  Person,  see  Poor 
-and  Poor  Laws.  2-4. 
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Liability  for  Costs,  see  Costs  and  Fees,  18. 

Liability  to  Creditors'  Bill,  see  Creditors' 
Bill,  1. 

Liability  to  Garnishment,  see  Garnishment. 
26. 

Liabilities  as  to  Highways  Generally,  see 
Highways. 

Authorizing  Municipality  to  Establish  Dis- 
pensary, see  Constitutional  Law,   1078. 

Grant  of  Franchise  to  Railroad  Company, 
see  Railroads,  1,  3. 

As  to  Municipal  Bonds,  see  Bonds,  III.  b. 

For  Editorial  Notes,  see  infra,  IV.  §§  6,  8- 
11,  13. 

49.  The  authority  of  a  public  corporation 
is  limited  to  such  powers  as  are  expressly 
granted  to  it,  and  such  as  may  become 
necessary  to  their  exercise.  Ogden  City  v. 
Bear  Lake  &  R.  Waterworks  &  Irrig.  Co. 
16  Utah,  440,  52  Pac.  697,  41 :  305 

50.  The  intention  to  deprive  a  municipal 
corporation  of  its  common-law  powers  will 
not  be  inferred  simply  because  certain  of 
such  powers  are  enumerated  and  conferred 
upon  it  by  its  charter,  while  no  mention  is 
made  of  the  rest  of  them.  Mount  Vernon 
First  Nat.  Bank  v.  Sarlls,  129  Ind.  201,  28 
N.  E.  434,  13:  481 

51.  A  municipality  is  only  an  instrumen- 
tality  of   the   state   in  respect  to   a  public 

duty  imposed  upon  it  by  the  legislature,  and 
no  right  of  local  self-government  is  in- 
volved in  the  discharge  of  such  duty.  Da- 
vock  v.  Moore,  105  Mich.  120,  63  N.  W.  424, 

28:  783 

52.  The  police  power  of  a  municipal  cor- 
poration depends  upon  the  will  of  the  legis- 
lature, and  a  city,  town,  or  village  can  only 
exercise  such  police  power  as  is  fairly  in- 
cluded in  the  grant  of  powers  by  its  charter. 
Judy  v.  Lashley,  50  W.  Va.  628,  41  S.  E.  197, 

57:  413 

53.  A  municipal  corporation  cannot  be- 
come a  trustee  to  collect  in  its  own  name — 
especially  at  its  own  expense: — separate 
sums  of  money  due  to  some  of  its  citizens 
for  damages  from  the  closing  of  streets  by 
a  railroad.  New  Haven  v.  New  Haven  &  D. 
R.  Co.  62  Conn.  252,  25  Atl.  316,  18:  256 

54.  Authority  to  expend  public  money  for 
a  pyrotechnic  display,  and  conduct  it  under 
the  auspices  of  the  city  officers,  is  not  in- 
eluded  in  the  general  power  to  pass  ordi- 
nances. Love  V.  Raleigh,  116  N.  C.  296,  21 
S.  E.  503,  28:  192 

55.  A  creek  flowing  in  a  zigzag  direction 
through  a  municipal  corporation,  and  which 
is  fed  by  mountain  springs,  and  swollen  at 
times  by  sudden  rains  and  melting  snows, 
is,  at  least  so  far  as  it  interferes  with  and 
crosses  the  streets  and  alleys  of  the  city, 
within  its  control  and  subject  to  its  munic- 
ipal power,  although  the  city  may  not,  per- 
haps, be  authorized  to  divert  it  from  land 
and  lots  of  persons  who  may  insist  upon 
their  rights  as  to  the  natural  channel  of 
the  stream.  ^McGuire  v.  Rapid  Citv.  6  Dak. 
346.  43  N.  W.  706.  '      5:  752 

56.  A  city  whose  charter  provides  there- 
for may  collect  a  license  imposed  by  it  on 
street  cars  by  enforcing  a  penalty  for  fail- 
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ure  to  pay  for  the  license.     Denver  City  R. 
Co.  V.  Denver,  21  Colo.  350,  41  Pac.  826, 

29:  608 

57.  A  municipal  corporation  has  no  right 
to  prevent  the  use  by  its  owner,  in  a  lawful 
way,  of  a  paved  strip  between  the  street 
line  and  a  building  set  a  few  feet  back  from 
the  street,  where  there  is  nothing  to  show 
that  the  strip  has  ever  become  a  part  of  the 
highway,  or  that  the  municipality  has  so 
treated  it.  Temby  v.  Ishpeming,  140  Mich. 
146,  103  N.  W.  588,  69:  618 

58.  A  city  may  be  required  by  the  legis- 
lature to  pay  the  expense  of  acquiring  an 
easement  for  a  public  park  in  the  city,  such 
as  an  easement  of  light,  air,  and  view  cre- 
ated by  limiting  the  height  of  adjacent 
buildings.  Knowlton  v.  Williams,  174  Mass. 
476,  55  N.  E.  77,  47:314 
Power  over  police  department. 

59.  The  police  department  of  a  municipal 
corporation  derives  its  authority  from  the 
state,  and  when  such  corporation  is  not  ex- 
pressly or  by  necessary  implication  author- 
ized to  do  so,  it  can  neither  enlarge  nor  re- 
strict the  duties  of  such  department  or  its 
officers  and  agents  as  defined  by  the  general 
assembly.  Cleveland  v.  Payne,  72  Ohio  St. 
347.  74  N.  E.  177,  70:  841 
Legislative  control  of. 

Imposing  Burden  on,  see  Action  or  Suit,  62. 

As  to  Local  Self-Government,  see  Constitu- 
tional Law,  I.  f. 

As  to  Use  of  Municipal  Funds,  see  Public 
Moneys,  40. 

See  also  infra.  322,  323,  341.  377,  576. 

For  Editorial  Notes,  see  infra,  IV.  §§  2,  4. 

60.  Xo  vested  right  of  a  city  is  invaded  by 
transferring  property  and  authority  from 
one  class  of  officers  to  another.  State  ex 
rel.  Terre  Haute  v.  Kolsem,  130  Ind.  434,  29 
X.  E.  595,  14:  566 

61.  The  legislature  cannot  fix  by  statute 
the  compensation  which  a  city  must  paj'  for 
labor  or  other  services  that  it  may  be 
obliged  to  employ,  when  such  regulations 
increase  the  cost  of  the  work  beyond  what 
it  would  be  obliged  to  pay  in  the  ordinary 
course  of  business,  and  the  Constitution 
limits  municipal  expenditures  of  money  to 
citv  purposes.  People  ex  rel.  Rodgers  v. 
Coier.  166  X.  Y.  1.  5!J  X.  E.  710,  52:  814 

62.  Municipal  funds  are  not  appropriated 
to  other  than  a  corporate  purpose  by  re- 
quiring that  children  living  within  a  half 
mile  of  the  city  shall  be  educated  in  its 
schools  free  of  charge,  where  the  state  con- 
tributes towards  the  maintenance  of  the 
schools.  Edninndson  v.  Board  of  Educa- 
tion of  Memphis,  108  Tenn.  557.  69  S.  \V. 
274,  58:  170 

b.  Delegation  of  Power. 

1.  What  is  a  Delegation  of  Power. 

To  municipality. 

()3,  Tlie  power  over  streets  is  not  tal<en 
from  the  lei^nslature  and  conferred  on  nuinie-* 
ioalitif'S  l)y  conr-t it ut ional  provisions  tliat 
the  =tate  shall  not  be  interested  in  any 
work  uf  internal  improvement  nor  vacate  or 


alter  any  road  laid  out  by  the  commission- 
ers of  highways  or  any  street  in  any  city 
or  village  or  in  any  recorded  town  plat.  De- 
troit Citizens'  Street  R.  Co.  v.  Detroit,  110 
Mich.  384,  68  X.  W.  304,  35:  859 

64.  The  power  to  take  a  bond  from  an 
electric  light  company  desiring  to  use  the 
streets  of  a  city  for  the  installation  of  an 
electric  light  plant,  conditioned  for  the 
prompt  completion  of  the  work,  is  in- 
cluded in  a  legislative  delegation  to  the  city 
of  the  power  of  controlling  the  use-  of  its 
streets  by  light  companies,  and  vesting  it 
with  exclusive  authority  to  grant  to  such 
companies  the  privilege  of  so  using  thetu 
upon  such  terms  and  conditions  as  the  coun- 
cil may  prescribe.  Salem  v.  Anson,  40  Or. 
339,  67  Pac.  190,  56:  169 
By  municipality. 

As  to  Amount  of  License  Fee,  see  License, 
151. 

65.  Xo  delegation  of  any  municipal  power, 
legislative  or  other,  which  involves  munici- 
pal duty,  is  made  by  a  lease  of  a  city  gas 
works.  Baily  v.  Philadelphia,  184  Pa.  594, 
39  Atl.  494,  39 :  837 

66.  A  delegation  by  a  municipal  corpora- 
tion of  its  power  to  direct  the  location  of 
livery  stables,  to  lot  owners,  is  not  effected 
by  an  ordinance  prohibiting  the  location  of 
one  upon  a  street  where  two  thirds  of  the 
buildings  are  devoted  exclusively  to  resi- 
dence purposes,  excepting  where  a  majority 
of  the  lot  owners  on  such  street  consent  in 
writing  to  the  location  of  a  livery  stable 
there.  Chicago  v.  Stratton,  162  111.  494,  44 
X.    E.    853,  35:  84 

67.  Xo  delegation  of-  legislative  power  is 
made  by  an  ordinance  requiring  that,  when- 
ever the  mayor  may  apprehend  that  there  is 
danger  of  the  existence  or  spread  of  hydro- 
phobia within  or  near  the  city,  he  shall 
issue  a  proclamation  requiring  all  persons 
possessing  dogs  to  confine  or  securely  muzzle 
them  for  a  period  of  not  less  than  thirty  or 
more  than  ninety  days,  and  providing  a  pen- 
alty of  not  less  than  $3  or  more  than  $25 
for  failure  to  obey  the  proclamation,  since 
the  mayor  acts  merely  as  the  agent  of  the 
common  council;  and  the  ordinance  is  en- 
forceable, according  to  its  own  provisions, 
for  the  term  fixed  bv  the  proclamation. 
Walker  v.  Towle,  156  Ind.  639,  59  X.  E.  20. 

53:  749 

2.  Authority    of    Municipality    to    Delegate 
Its  Power. 

Delegation  of  Power  to  City,  see  Constitu- 
tional Law,  202-208. 

Delegation  of  Power  as  to  Creation  of 
^lunicipality,  see  Constitutional  Law, 
182. 

See  also  infra.  142,  143,  253. 

For  Editorial  Xotes,  see  infra,  IV.  §  6. 

6S.  An  ordinance  providing  that  the 
mayor  shall  grant  licenses  in  certain  cases 
does  not  delegate  the  power  of  the  city 
(ouneil  to  him,  when  the  council  in  sub- 
stance grants  the  licenses  by  authorizing 
him   to   do   so    when   certain    conditions    are 
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complied    with.     Gundling    v.    Chicago,    176 
111.  340,  52  N.  E.  44,  48:  230 

•As  to  streets  and  sidewalks. 

69.  The  power  to  fix  the  grade  of  a  street 
cannot  be  delegated  by  a  city  council  to  a 
contractor.  Zabel  v.  Louisville  Bapt.  Or- 
phans Home,  92  Ky.  89,  17  S.  W.  212, 

13:  668 

70.  A  city  council  cannot  delegate  to  any 
committee,  officer,  or  person  the  power  con- 
ferred upon  it  by  charter  to  prescribe  the 
width  of  sidewalks.  McCrowell  v.  Bristol, 
8.9  Va.  652,  16  S.  E.  867,  20:  653 

71.  The  power  of  a  city  in  respect  to 
trees  in  streets  can  be  delegated  to  a  city 
committee  composed  of  members  of  the 
board  of  aldermen.  Tate  v.  Greensbore.  114 
\.  C.  392,  19  S.  E.  767,  24':  671 
As  to  livery  stables. 

72.  An  ordinance  delegating  to  the  own- 
ers of  one  half  the  ground  in  any  block  the 
power  to  determine  whether  a  livery  stable 
may  be  erected  thereon  or  not  is  invalid  as 
an  unconstitutional  delegation  of  legislative 
power.  St.  Louis  v.  Russell,  116  Mo.  248, 
22  S.  W.  470,  20:  721 
As  to  contract  by  city. 

73.  Under  the  New  York  city  charter 
(Acts  1873,  chap.  335,  §  91)  embodied  in 
the  consolidation  act  of  1882,  §  64,  confer- 
ring upon  the  common  council  of  New  York 
city  the  power  and  duty  of  deciding  in  each 
particular  case  whether  the  provisions  as  to 
letting  a  contract  by  public  advertisement 
shall  be  dispensed  with,  where  work  for  the 
corporation  is  to  be  performed  requiring  an 
aggregate  expenditure  of  more  than  $1,000, 
an  ordinance  delegating  to  the  commission- 
er of  public  works  power  to  decide  whether 
work  for  the  city  shall  be  done  by  contract 
or  otherwise  is  void  as  being  an  unlawful 
delegation  of  authority.  Phelps  v.  New 
York,  112  N.  Y.  216,  19  N.  E.  408,        2:  626 

c.  Legislative  Functions;   Ordinances. 

1.  In  General;  Amendment;  Repeal. 

Delegation  of  Power  as  to,  see  supra,  66,  67. 

Contract  by  Ordinance,  see  infra,  294-296. 

Corruption  in  Passage,  as  Defense  to  Action 
Based  on,  see  Action  or  Suit,  42. 

Disqualification  of  Members  of  Board  of 
Freeholders,    see   Boards,   7. 

Criminal  Liability  for  Accepting  Bribe  to 
Pass  Ordinance,  see  Bribery,  2. 

Court's  Power  to  Review  Ordinances,  see 
Courts,  II.  c,  3,  6. 

Rules  of  Decision  as  to  Construction  or 
Constitutionality  of,  see  Courts,  506- 
510. 

Judicial  Notice  of  Ordinance,  see  Evidence, 
11. 

Admissibility  of  Ordinances  in  Evidence,  see 
Evidence,  IV.  b. 

Parol  Evidence  of  Consideration  for  Ordi- 
nance, see  Evidence.  1190. 

Notice  of  Meeting  of  Council,  see  Parlia- 
mentary Law.  1. 

Adjourned  Meeting  of  Council,  see  Parlia- 
mentary Law,  3. 


Joint  Session  of  City  Council,  see  Parlia- 
mentary Law,  4. 

Vote  to  Accept  Statute,  see  Parties,  101. 

Allegations  as  to  Ordinances,  see  Pleading. 
22,  84. 

See  also  infra,  205,  601. 

For  Editorial  Notes,  see  infra,  IV.  §  7. 

73a.  The  words  "ordinances"  and  "by- 
laws" are  synonymous.  Bills  v.  Goshen, 
117  Ind.  221,  20  N.  E.  115,  3:  261 

74.  A  city  council  may  accomplish  its  pur- 
pose by  resolution  as  well  as  by  ordinance, 
where  it  has  power  to  act  and  its  charter 
does  not  prescribe  the  manner  of  action. 
Crawfordsville  v.  Braden,  130  Ind.  149,  28 
N.  E.  849,  14:  268 

75.  Valid  ordinances  have  the  force  of 
laws,  and  are  as  binding  upon  inhabitants 
of  a  municii>ality  as  are  the  statutes  of  the 
state  upon  its  citizens  generally.  Tacoma 
V.  Lilis,  4  Wash.  797,  31  Pac.  321,        18:  372 

76.  No  new  right  of  action  is  conferred 
upon  a  third  person  by  a  general  city  ordi- 
nance imposing  certain  duties  upon  street 
railway  companies,  and  prescribing  a  pen- 
alty for  failing  to  comply  therewith,  since, 
the  act  being  a  general  police  regulation,  not 
enacted  for  the  benefit  of  particular  persons, 
no  other  liability  follows  a  violation  than 
that  which  the  ordinance  itself  prescribes. 
Holwerson  v.  St.  Louis  &  S.  R.  Co.  157  Mo. 
216,  57  S.  W.  770,  50:  850 

77.  Imperfection  of  an  act  for  the  gov- 
ernment of  cities,  in  failing  to  provide  a 
complete  system  for  the  passage  of  ordi- 
nances, does  not  make  the  act  unconstitu- 
tional, in  the  absence  of  anything  to  show 
that  the  municipal  government  cannot  be 
administered  on  account  of  such  imperfec- 
tion. Com.  ex  rel.  Elkin  v.  Moir,  199  Pa. 
534,  49  Atl.  351,  53:  837 
Adjournment  of  council. 

78.  The  mayor  cannot  adjourn  either  of 
the  two  branches  of  the  general  council 
alone,  under  authority  of  a  charter  provid- 
ing that  if  they  cannot  agree  on  an  adjourn- 
ment he  "shall  adjourn  them  to  a  day  not 
beyond  the  regular  time  of  meeting." 
Tillman  v.  Otter,  93  Ky.  600,  20  S.  W.  1036. 

29:  110 

79.  The  mayor  of  a  city  has  no  power  to 
adjourn  the  general  council  to  a  time  be- 
yond that  at  which  it  is  directed  by  statute 
to  elect  a  certain  city  official,  for  the  pur- 
pose of  depriving  it  of  pover  to  make  such 
election  and  permitting  it  to  be  done  by  the 
alternative  electing  body  provided  by  the 
statute  in  case  of  the  council's  failure  to 
elect.  Id. 
Necessity  of  notice  of  ordinance. 

See  also  Public  Improvements,  4. 

80.  When  private  rights  are  not  involved 
in  the  effect  of  an  ordinance,  notice  to 
private  persons  is  not  absolutely  essential 
to  its  Icijalitv.  State  ex  rel.  Kennellv  v. 
.Terse v  Citv  (N".  J.  Sup.)  57  N.  J.  L.  293,  30 
Atl.  r).'?l.  ■  26:  281 
Amendment. 

81.  An  ordinance  amending  a  so  tion  of  a 
former  ordinance,  providing  that  such  sec- 
tion   "shall    read    as    follows,"    stating    the 
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provisions,  becomes  the  entire  section;  and 
anything  omitted  therefrom  which  was  in 
the  original  section  is  repealed.  Jackson- 
ville V.  Ledwith,  26  Fla.  163,  7  So.  88,  9:  69 
Repeal. 
Ordinance  Requiring  License,  Effect  of,  see 

Contracts,  390. 
bee  also  infra,  339. 

82.  The  passage  of  an  ordinance  consti- 
tuting an  offer  which  is  accepted  as  a  con- 
tract, if  the  contract  is  included  within  the 
terms  of  a  prior  ordinance  requiring  pro- 
posals for  work,  is  a  repeal  of  the  prior 
ordinance  pro  tanto.  Vincennes  v.  Citi- 
zen's Gaslight  &  C.  Co.  132  Ind.  114,  31  N. 
E.  573,  16:  485 

83.  A  special  ordinance  granting  to  a  par- 
ticular person  permission  to  store  refined 
oils  within  the  corporate  limits  of  a  town 
is  repealed*  by  a  subsequent  general  ordi- 
nance, applicable  to  all  persons  alike,  mak- 
ing such  storage  of  oils  a  criminal  offense. 
Crowley  v.  Ellsworth,  114  La.  308,  38  So. 
199,  69:  276 

84.  An  ordinance  requiring  fire  escapes  on 
buildings  of  specified  kinds,  when  it  is  a 
subsection  of  a  general  ordinance  covering 
the  whole  subject  of  erection  of  buildings 
within  the  city,  repeals  by  necessary  impli- 
cation an  earlier  ordinance  which  made  a 
different  list  of  the  buildings  to  be  pro- 
vided with  fire  escapes,  and  placed  the  con- 
trol of  the  matter  in  the  hands  of  a  dif- 
ferent officer.  Schmalzried  v.  White,  97 
Tenn.  36,  36  S.  W.  393,  32:  782 

85.  An  ordinance  providing  that  all  ordi- 
nances shall  be  read  three  times  before 
being  passed,  and  that  no  ordinance  shall 
pass  or  be  read  the  third  time  on  the  same 
day  in  which  it  was  introduced,  unless  the 
rule  is  suspenc^ed  by  a  two-thirds  vote, 
cannot  be  annulled  or  repealed  by  a  mere 
majority  vote  on  a  motion  which  is  not 
read  and  adopted  in  accordance  with  the 
provision  of  such  ordinance.  Swindell  v. 
State  ex  rel.  Maxev.  143  Ind.  153.  42  N.  E. 
.r28.  '  35:  50 

8().  A  mere  resolution  or  order  by  the  city 
eonnsei.  not  pa.«sed  and  published  as  an  or- 
dinance of  the  city,  will  not  constitute  a  re- 
peal of  an  ordinance.  Hibbard  v.  Chicago, 
173  111.  91.  50  X.  E.  256.  40:  621 

87.  The  provision  that  the  repeal  of  a 
statute  shall  not  affect  any  right  accrued, 
duty  imposed,  penalty  incurred,  or  proceed- 
ing commenced  under  or  by  virtue  of  the 
statute  prior  to  the  repeal  thereof,  con- 
tained in  Kan.  Gen.  Stat.  1897.  chap.  1.  §  8, 
subd.  1.  does  not  apply  to  municipal  ordi- 
nances. Denning  v.  Yount.  02  Kan.  217.  61 
Pac.   803.  50:  103 

2.   I'lnactment ;    Entitlino::    Pulilioation. 

\'i'.li(liiv    of    Contrar-t     to     Prnriirc     Passatre 

Mf.'  -,.('  Contrar-t-^.  4S:j  4s.-,. 
ri'c-uiiipt if)ii    a<    to    Prnpi'i-    SiL:r!ii!'_r    nf.    -cc 

|-:v;il.'iuo.  211,'). 
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Majority  Necessary  to  Enact,  see  Parlia- 
mentary Law,  21,  24-26. 

Interest  of  Alderman  as  Affecting  Vote,  see 
Parliamentary  Law,  27,  28. 

Postponement  of  Ordinance,  see  Parlia- 
mentary Law,  11. 

See  also  supra,  85,  86. 

For  Editorial  Notes,  see  infra,  IV.  §  7. 

88.  Where  a  city  charter  prescribes  the 
manner  of  passing,  and  the  number  of  city 
council  necessary  to  pass,  ordinances,  an 
ordinance  passed  under  the  charter  author- 
ity in  any  other  manner  is  void.  Jackson- 
ville v.  Ledwith,  26  Fla.  163,  7  So.  88,    9:  69 

89.  The  mode  of  procedure  in  the  enact- 
ment of  ordinances,  when  committed  to  the 
authority  or  power  of  a  city  council,  and  not 
regulated  by  the  charter  law  of  the  city, 
may  be  fixed  by  an  ordinance  which  will 
govern  so  long  as  it  is  in  force  in  the  en- 
actment of  all  ordinances.  Swindell  v. 
State  ex  rel.  Maxey,  143  Ind.  153,  42  N.  E. 
528,  35 :  50 

90.  The  provision  requiring  an  ordinance 
to  be  first  referred  to  a  committee,  and  per- 
mitting it  to  be  acted  on  only  at  a  subse- 
quent meeting,  which  was  made  in  the  Chi- 
cago charter  of  1863,  chap.  4,  §  4,  is  in- 
consistent with  the  general  Illinois  act  of 
1872,  art.  3,  §  7,  giving  the  common  council 
power  to  determine  its  own  rules  of  pro- 
ceeding; and  when  the  city  adopted  that 
act  it  was  therefore  abrogated  by  §  6  there- 
of, making  laws  in  conflict  with  the  latter 
act  no  longer  applicable.  Swift  v.  People 
ex  rel.  Ferris  Wheel  Co.  162  111.  534,  44  .N. 
E.  528.  33:  470 
Approval  or  disapproval  of  mayor. 

See  also  supra,  88. 

91.  Legislation  by  order  or  resolution  not 
presented  to  the  mayor  for  his  approval  is 
not  authorized  by  Pa.  act  1876,  amending 
the  Lancaster  city  charter,  which  declares 
that  it  shall  not  be  necessary  for  any  order 
or  resolution  to  be  presented  to  the  mayor 
for  his  approval,  and  providing  that  coun- 
cils may  transact  business  by  order  or  res- 
olution. Shaub  v.  Lancaster,  156  Pa.  362, 
26  Atl.  1067,  21:  691 

92.  An  order  or  resolution  authorizing 
the  mayor  to  offer  a  reward  for  the  arrest 
and  conviction  of  any  person  setting  fire  to 
buildings,  and  a  proclamation  of  the  mayor 
in  accordance  therewith,  where  such  order 
or  resolution  was  never  presented  to  the 
mayor  for  his  approval,  as  required  in  case 
of  an  ordinance,  become  inoperative  after  a 
reasonable  time,  without  any  formal  repeal 
or  rescission,  so  as  to  prevent  recovery  of  a 
reward  for  the  arrest  and  conviction  of  a 
person  who  sets  fire  to  a  building  ten  years 
after  such  proclamation.  Id. 

93.  The  adjournment  of  the  house  of  dele- 
gates on  the  day  bills  are  presented  to  the 
mayor  for  his  approval  will  not  prevent 
them  from  becoming  valid  ordinances,  if 
duly  filed  by  the  mayor,  with  his  approval, 
in  the  city  rejiister's  office,  although  the 
;^:iarter  of  the  city  provides  that  every  bill 

!iall   be   '•returned   within   ten   days   to  the 
li'-use  in  which  the  same  originated."     Bar- 
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ber  Asphalt  Paving  Co.  v.  Hunt,  100  Mo.  22, 
13  S.  W.  98,  8:  110 

94.  The  mere  lack  of  the  mayor's  signa- 
ture to  an  ordinance  is  not  fatal,  where  it 
is  expressly  provided  that  if  he  neglects  or 
refuses  to  sign  or  return  it  with  objections 
it  shall  become  a  law  without  his  signature. 
Saleno  v.  Neosho,  127  Mo.  627,  30  S.  W.  190, 

27:  769 

95.  Approval  of  an  ordinance  by  the  act- 
ing president  of  the  board  of  aldermen  in 
the  absence  of  the  mayor  is  sufficient  where 
the  statute  provides  that  in  the  absence  of 
the  mayor  he  shall  perform  the  duties,  with 
all  the  rights,  power,  and  jurisdiction  of 
the  mayor.  Id. 

96.  A  message  of  disapproval  of  the  acts 
of  the  board  of  aldermen  by  the  mayor  has 
no  effect  when  the  charter  provides  for  his 
approval  and  disapproval  only  of  measures 
passed  by  both  boards  which  constitute  the 
common  council.  State  ex  rel.  Rylands  v. 
Pinkerman,  63  Conn.  176,  28  Atl.  110, 

22:  653 
Passing  over  veto. 

97.  The  number  of  votes  necessary  to 
pass  an  ordinance  over  a  veto  under  a  stat- 
ute providing  that  it  shall  be  two  thirds  of 
all  the  members  elected  to  the  council  must 
be  based  on  the  total  number  elected,  al- 
though at  the  time  of  the  vote  one  member 
has  died  and  one  resigned.  Pollasky  v. 
Schmid,  128  Mich.  699,  87  N.  W.  1030, 

55:  614 
Entitling. 

98.  Municipal  ordinances'  are  not  within 
a  constitutional  provision  as  to  the  entitling 
of  statutes.  Re  Haskell,  112  Cal.  412,  44 
Pac.  725,  32:  527 

99.  The  constitutional  requirement  that  a 
statute  sliall  have  only  one  object,  which 
shall  be  expressed  in  its  title,  has  no  appli- 
cation to  municipal  ordinances.  People  v. 
Hanralian.  75  ]\Iich.  611.  42  N.  W.  1124. 

4:  751 

100.  The  title  "An  Ordinance  to  Regulate 
Bicycles"  is  sufficient  to  cover  a  provision 
requiring  the  use  of  lamps  by  bicyclists 
using  the  streets  of  the  city  after  dark. 
Des  Moines  v.  Keller,  116  Iowa,  648.  88  N. 
W.  827.  57:  243 
Publication. 

Ill  Wliat  Language,  see  Publication,  6-10. 
In  I'^xtra  Edition,  see  Publication,  12. 
In  Sunday  Newspaper,  see  Publication,  11. 
See  also  supra,  86;  Public  Improvements,  4. 

101.  A  city  ordinance  granting  a  street 
railway  franchise  is  included  in  the  terms,  ! 
"by-laws  of  a  general  or  permanent  nature," 
as  used  in  Iowa  Code  1873,  §  492,  providing 
for  the  publication  of  such  by-laws,  and 
that  they  shall  take  effect  at  the  expiration 
of  five  days  after  thev  are  published.  State 
ex  rel.  Bump  v.  Omaha  &  C.  B.  R.  &  B.  Co. 
113  Iowa,  .30.  84  X.  W.  983,  52:  315 

102.  The  omission  of  the  names  of  the 
actual  granteos  of  a  street  railway  fran- 
chise, and  of  the  amount  bid  therefor,  from 
a  proposed  ordinance  as  published,  which 
did  contain  the  names  of  the  applicjuits  for 
the  franchise,  does  not  invalidate  the   ordi- 


nance under  a  charter  provision  requiring 
the  publication  of  proposed  ordinances  for 
a  certain  period,  where  a  special  provision 
as  to  street  railway  franchises  requires  a 
publication  of  a  notice  of  the  application 
therefor,  and  that  the  franchises  be  grant- 
ed to  the  person  who  will  pay  therefor 
the  highest  percentage  of  receipts,  since  it 
would  be  impossible  at  the  time  of  publish- 
ing the  proposed  ordinance  to  tell  what 
would  be  the  amount  of  the  bid  or  who 
would  be  the  successful  bidders.  Wood  v. 
Seattle,  23  Wash.  1,  62  Pac.  135,  52:  369 

3.  Validity;  Extent  of  Power. 

a.  General  Rules. 

Civil  Liability  of  Person  Violating,  see  Ac- 
tion or  Suit,  9. 

As  to  Crimes  Punishable  by  State  Statute, 
see  Criminal  Law,  179-184. 

Estoppel  to  Deny  Validity,  see  Estoppel,  7, 
8. 

Presumption  as  to,  see  Evidence,  200-204. 

As  to  Violation  of  Constitutional  Provision 
of  Equal  Protection  and  Privileges,  see 
Constitutional  Law,  II.  a. 

As  to  Licenses,  see  Licenses,  II, 

103.  An  ordinance,  like  a  statute,  may  be 
subject  to  implied  exceptions  founded  in  the 
rules  of  public  policy  and  the  maxims  of 
natural  justice,  so  as  to  avoid  absurd  and 
unjust  consequences.  State  v.  Barge,  82 
Minn.  256,  84  N.  W.  911,  1116,  53:  428 

104.  An  ordinance  is  not  invalid  because 
some  of  its  provisions  are  to  take  effect  in 
the  future  and  upon  a  contingency.  Rush- 
ville  V.  Rushville  Natural  Gas  Co.  132  Ind. 
575,  28  N.  E.  853,  15:  321 

105.  A  town  council  which  has  power  to 
pass  all  such  ordinances  as  shall  appear 
necessary  and  requisite  for  the  health,  wel- 
fare,  etc.,   of   the   town,   has   the    exclusive 

right  to  judge  what  is  "necessary  and  req- 
uisite" to  preserve  the  health  of  the  town. 
Summerville  v.  Pressley,  ,33  S.  C.  56,  11  S.  E. 
545,  8:  854 

106.  Where  the  language  of  a  statute 
authorizing  an  exercise  of  the  police  power 
is  so  broad  as  to  include  things  which  are 
not,  as  well  as  those  which  are,  subjects  of 
the  power,  the  exercise  of  such  power  will 
be  confined  to  things  which  are  legally  the 
subjects  of  the  power.  Jacksonville  v.  Led- 
with.  26  Fla.   163,  7   So.  88,  9:  69 

107.  A  penal  ordinance  to  punish  viola- 
tions of  another  ordinance  which  is  void,  is 
also  void.  State  v.  Tenant,  110  N.  C.  600. 
14  S.  E.  3187,  15:  423 

108.  A  penal  ordinance  to  enforce  a  con- 
tract with  a  city  is  void,  where  it  does  not 
relate  to  the  morals,  health,  or  safety,  of 
the  people.  Newport  v.  Newport  &  C. 
Bridge  Co.  90  Ky.  193,  13  S.  W.  720,     S:  484 

109.  An  ordinance  is  not  informal  or  il- 
legal because  the  cause  or  reasons  of  its  cn- 
actniont  are  not  given,  nor  bocauso  it, 
piiiiislics  as  a  nuisance  what  neither  by  it 
nor   by    another   ordinance   is    expressly   de- 
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dared   to   be   such.     Crowley   v.   Ellsworth, 
114  La.  308.  38  So.  199,  69:276 

110.  Charter  authority  to  punish  disor- 
derly persons  of  all  sorts  empowers  a  mu- 
nicipal corporation  to  do  more  than  provide 
for  the  punishment  of  those  already  punish- 
able under  the  provisions  of  the  general  law. 
Re  Stegenga,  133  Mich.  55,  94  N.  W.  385,      . 

61:  763 
Invalid  in  part. 

111.  The  unconstitutionality  of  a  portion 
of  an  ordinance  does  not  render  the  entire 
ordinance  void.  The  unconstitutional  part 
falls,  but  the  act  stands.  Com.  use  of 
Titusville  v.  Clark,  195  Pa.  634,  46  Atl.  2S6, 

57:  348 

112.  An  ordinance  may  be  good  in  part, 
althnnnfh  bad  in  part,  if  the  bad  parts  may 
1)0  eliminated,  leaving  the  essentials  of  a 
romplete  ordinance.  Detroit  v.  Ft.  Wayne 
&  B.  I.  R.  Co.  95  Mich.  456,  54  N.  W.  958. 

20:  79 

113.  The  invalidity  of  a  portion  of  an 
ordinance  attempting  to  authorize  the  con- 
struction of  an  elevated  portion  of  a  street 
railroad  will  not  affect  other  portions  of 
the  ordinance  giving  the  right  to  lay  tracks 
on  the  surface.  Koch  v.  North  Ave.  R.  Co. 
75  Md.  222,  23  Atl.  463,  15:  377 

114.  The  invalidity  of  a  section  of  an 
ordinance  attempting  to  forfeit  tracks  of 
a  street  railway  company  on  revoking  its 
license  does  not  make  the  other  parts  of 
the  ordinance  invalid.  Belleville  v.  Citi- 
zens' Horse  R.  Co.  152  111.  171,  38  N.  V. 
584,  26:  681 

115.  That  the  penal  provision  for  the  en- 
forcement of  an  ordinance  imposing  an  occu- 
pation tax  is  void  does  not  invalidate  the 
remainder  of  the  ordinance.  Magenau  v. 
Fremont,  30  Neb.  843.  47  N.  W.  280,  9:  786 
Reasonableness  generally. 

Court's  Power  as  to,  see  Courts,  I.  c,  3,  b. 

Presumption  and  Burden  of  Proof  as  to.  see 
Evidence,  201-204. 

Extrinsic  Evidence  as  to.  see  Evidence.  1074. 

Injunction  for  Unreasonableness,  see  Injunc- 
tion, 330. 

Question  for  Jury  as  to.  see  Trial.  141. 

Instructions  as  to.  see  Trial.  729. 

See  also  Courts.  .500,  510. 

Vnv  Editorial  Notes,  see  infra.  IV.  §  7. 

116.  Ordinances,  to  be  valid,  must  be 
reasonal)]p.  and  must  spring  from  an  honest 
oxprcisp  of  letrislative  discretion.  People  ex 
rol.  .^kin  v.  Kiplev.  171  111.  44,  40  X.  E.  220. 

41:  775 

117.  M\ini(ipal  ordinances  must  be  reason- 
;i1)1p.  and  the  penalties  prescribed  for  their 
violation  niii<t  also  be  reasonable  as  well  as 
(ietinitc.      F.e  Ah  You,  88  Cal.  90.  25  Vac.  074. 

11:  4n,s 
lis.  A  fity  ordinance  which  in  its  ipojic 
niiiy  1)0  adjiuli^TMl  reasonable  and  \alid  as 
applied  to  one  state  nf  facts  and  cirruin 
-tanci's  may  bo  adjudirod  unroa^onahlo  and 
in\alid  when  apfdiorl  to  faots  and  i-in-uni- 
-taiiroi  of  a  dill'oront  (diai'artor.  Stall'  v. 
Slirppard.   04    Mitm.  ^ST.   07    \.   \V.   iV2. 

:\c, :  ;!!i.") 
11!1.    Power  to  make  nrdinaiioes  on  a  L;i\on 


subject,  conferred  by  the  legislature  with- 
out prescribing  the  details,  must  be  reason- 
ably exercised,  else  the  ordinances  will  be 
held  invalid.  Hawes  v.  Chicago,  158  111.  653, 
42  N.  E.  373,  30:  225 

120.  An  ordinance  which  a  municipality 
seeks  to  uphold  by  virtue  of  its  incidental 
powers  or  under  a  general  grant  of  author- 
ity will  be  declared  invalid  unless  it  be 
reasonable,  fair,  and  impartial,  and  not  ar- 
bitrary or  oppressive.  Pittsburgh,  C.  C.  & 
St.  L.  R.  Co.  V.  Crown  Point,  146  Ind.  421, 
45  N.  E.  587,  35:  684 
Definiteness  generally. 

See  also  supra,  117,  150,  167,  191,  192. 

121.  All  valid  ordinances  must  fix  the 
duty  and  liability  of  the  citizen  by  certain 
intelligible,  prescribed  rules  by  which  he 
may  govern  himself  without  being  subject 
to  an  unregulated  official  discretion.  St. 
Louis  V.  Edward  Heitzeberg  Packing  &  P. 
Co.  141  Mo.  375,  42  S.  W.  964,  39:  561 
Definiteness  of  penalty. 

122.  The  amount  of  a  penalty  for  viola- 
tion of  a  municipal  ordinance  may  be  left  to 
the  discretion  of  the  court,  within  fixed 
reasonable  limits;  but  the  maximum  limit 
must  be  reasonable.  Re  Ah  You,  88  Cal. 
99,  25  Pac.  974,  11:  408 

123.  Under  Ind.  Rev.  Stat.  1881,  §  3155, 
providing  that  a  common  council  may  enact 
penalties  for  the  violation  of  ordinances, 
not  exceeding  $100  for  any  offense,  an  ordi- 
nance is  not  invalid  because  it  does  not  fix 
a  sum  definite  as  a  penalty,  but  leave*  it  to 
the  court  to  fix'the  amount  at  any  sum  not 
exceeding  $100.  Bills  v.  Goshen,  117  Ind. 
221,  zO  N.  E.  115,  3:  261 

124.  In  a  city  ordinance  regulating  vend- 
ing of  fresh  meats,  and  ordaining  that  any 
violation  thereof  shall  be  punishable  by  fine 
or  imprisonment  not  exceeding  a  specified 
maximum,  the  penalty  prescribed  is  not  void 
for  uncertainty.  Atkins  v.  Phillips,  26  Fla. 
281.  8  So.  429,  10:  158 

125.  In  a  city  ordinance  regulating  the 
vending  of  fresh  meats  and  ordaining  that 
any  violation  thereof  shall  be  punished  by 
fine  or  imprisonment  not  exceeding  a  speci- 
fied maxinuHTi,  the  leaving  to  the  court  to 
fix  the  penalty  of  each  offense  according  to 
its  circumstances  is  not  unauthorized  by  a 
charter  authorizing  the  imposition  by  ordi- 
nance of  fines  and  imprisonment  for  a 
breach  of  any  ordinance,  and  providing  a 
municipal  court  for  the  trial  of  offenses 
against  ordinances.  M. 

126.  An  ordinance  is  not  void  for  uncer- 
tainty b.v  reason  of  a  provision  giving  the 
mayor  discretion  to  impose  a  fine  of  .$50 
or  imprisonment  for  thirty  days  upon  con- 
viction, where  the  statute  makes  the  viola- 
tion of  the  ordinance  a  misdemeanor  and 
the  Constitution  of  the  state  makes  exactly 
tlio  same  provision  as  to  the  punishment  for 
nii~donioanors.  State  v.  Higgs,  126  X.  C. 
1014.  :ir,  S.  E.  473.  48:  446 
Want  of  jurisdiction. 

l.!7.  An  f)nliiianoo  prohibiting  the  throw- 
iiiu  I'f  ti>|i  or  ofTal  into  a  river  is  void  for 
lark  of  jurisdiction,  where  the  boundary  of 
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the  municipality  is  the  low-water  line  of 
the  river.  State  v.  Eason,  114  N.  C.  787,  19 
S.  E.  88.  23:  520 

Retroactive. 

128.  An  ordinance  prohibiting  the  main- 
tenance of  dairies  within  the  city  limits  is 
not  rendered  retroactive  and  void  by  being 
made  applicable  to  premises  on  which  a 
dairy  once  existed  which  has  been  aban- 
doned, so  as  to  entitle  a  subsequent  occu- 
pant of  them  to  re-establish  the  business 
notwithstanding  the  ordinance.  St.  Louis 
V.  Fischer.  167  Mo.  654,  67  S.  W.  872, 

64:  679 
Repealability. 

Power  to   Bind   Successors,   see   infra,   310- 
319. 

129.  The  legislative  power  of  the  mayor 
and  city  council  of  Baltimore  cannot  be 
abridged  by  the  passage  of  an  irrepealable 
grdiiiance.  Lake  Roland  Elev.  R.  Co.  v. 
Baltimore,  77  Md.  352,  26  Atl.  510,      20:  126 

130.  A  city  council  by  exercising  the 
power  to  grade  and,  improve  streets  cannot 
abridge  the  capacity  of  its  successors  to 
perform  their  duties  in  that  behalf  as  the 
public  interests  may  demand.  Columbus 
Caslight  &  C.  Co.  V.  Columbus,  50  Ohio  St. 
65,  U  X.  E.  292,  19:  510 
Ratification. 

Ratification  of  Contract,  see  infra,  300-307, 

342. 
See  also  infra,  342. 

131.  Invalid  ordinances  are  not  ratified  by 
a  provision  in  a  new  municipal  charter  pre- . 
serving  and  continuing  in  force  ordinances 
which  had  been  adopted  under  the  old  char- 
ter. Bostock  V.  Sams,  95  Md.  400,  52  Atl. 
665,  59:  282 

132.  A  ratification  of  a  resolution  of  a 
common  council  donating  city  land  to  a  rail- 
road company,  passed  when  the  vice  presi- 
dent of  the  road  was  a  councilman  and 
voted  for  it,  is  effected  by  a  subsequent 
resolution  of  the  council  passed  at  a  time 
when  he  was  not  a  member,  directing  the 
execution  of  a  deed  which  will  render  valid 
a  deed  executed  in  pursuance  of  it.  Fort 
Wavne  v.  Lake  Shore  &  M.  S.  R.  Co.  132 
Ind.  558,  32  N.  E.  215,  18:  367 

b.  As  to  Use  of  Streets. 

(1)  In  General. 

Prohibiting  Loitering  on,  see  infra.  268,  269. 
Requiring   Automobiles   to   Carry   Numbers, 

see  Automobiles,  2,  3. 
Regulating  Riding  of  Bicycles  on  Highway, 

see  Bicycles,  2.  3,  11,  14,  18,  19. 
Prohibiting    Prostitutes    being    on.    During 

Specified  Hours,  see  Constitutional  Law, 

1085. 
Requiring  Conduit  for  Telephone  Wires,  see 

Constitutional  Law,  965. 
Prohibiting    Public    Meetings    in,    see    Con- 
stitutional Law,  1)66. 
As  to  What  is  Allowed  in  Streets  Cenerally, 

see  Highways,  II. 
Discontinuance  of,  see  Highwavs.  383. 
Improvement  of  Streets  and  Sidewalks,  see 

Public  Improvements.  I 


Power  of  Courts  to  Review  Ordinance,  see 

Courts,  210,  211. 
See  also  supra,  130. 
For  Editorial  Notes,  see  infra,  IV.  §  14. 

133.  A  special  license  may  be  given  for 
the  use  of  streets  by  an  electric  light  com- 
pany, although  a  general  ordinance  is  neces- 
sary to  make  regulations  as  to  the  mode  of 
using  streets.  Crowder  v.  Sullivan,  128  Ind. 
486,  28  N.  E.  94,  13:  647 

134.  The  common  council  of  a  city  has 
power  to  pass  an  ordinance  requiring  any 
owner  or  contractor  building  or  causing  to 
be  built  any  building  abutting  on  a  public 
sidewalk,  to  build  a  roofed  passageway  in 
front  on  the  sidewalk  after  completion  of 
the  first  story,  under  a  charter  giving  it 
power  to  control  and  regulate  the  construc- 
tion of  buildings,  to  control  and  regulate 
streets,  and  to  regulate  the  manner  of  using 
the  streets  and  pavements.  Smith  v.  Mil- 
waukee Builders'  &  T.  Exch.  91  Wis.  360,  64 
N.    W.    1041,  30:  504 

135.  Authority  t6  grant  permission  to 
erect  platforms  along  the  sidewalk,  and  re- 
move the  curbing  so  as  to  load  wagons  from 
them,  is  not  included  in  the  grant  of  power 
to  grant  the  right  to  use  streets  for  bay 
windows,  area  ways,  steps,  or  other  such 
temporary  or  similar  use;  and  it  is  imma- 
terial that  the  permit  is  made  revocable  at 
the  discretion  of  the  authorities.  Brauer  v. 
Baltimore  R.  &  H.  Co.  99  Md.  367,  58  Atl. 
21,  66:  403 

136.  An  ordinance  prohibiting  hackmen 
and  draj'men  from  stopping  their  vehicles 
on  certain  streets  except  when  actually  en- 
gaged in  receiving  or  delivering  passengers 
or  goods  is  not  within  charter  authority  to 
prevent  the  encumbering  of  streets,  and  is 
unreasonable  and  void.  Ex  parte  Battis,  40 
Tex.  Crim.  Rep.  112,  48  S.  W.  513,  43:  863 
By  traflBc  wagons. 

On  Boulevards,  see  Boulevards,  1-3. 

Due  Process  as  to,  see  Constitutional  Law, 

763,  764. 
Injunction   against   Enforcing  Ordinance   as 

to,  see  Highways,  49;  Injunction,  327. 

137.  Ordinances  for  managing  "prudential 
affairs,"  which,  under  Me.  Rev.  Stat.  chap. 
3,  §  59,  must  be  approved  by  county  com- 
missioners or  by  a  judge,  do  not  include  an 
ordinance  which  sets  apart  one  side  of  a 
street  for  heavy  vehicles.  State  v.  Board- 
man,  93  Me.  73,  44  Atl.  118,  46:  750 

138.  The  authority  of  a  municipality  to 
adopt  an  ordinance  limiting  heavy  vehicles 
to  one  side  of  a  street  is  conferred  by  Me. 
Rev.  Stat.  chap.  3,  §  59,  ^  9,  authorizing 
ordinances  "for  the  regulation  of  all  ve- 
hicles" used  therein,  by  establishing  the 
rates  of  fare,  routes,  and  places  of  standing, 
and  in  any  other  respect.  Id. 

139.  An  ordinance  restricting  heavily 
loaded  vehicles  to  a  specified  portion  of  a 
street  is  not  reasonable,  unless  that  portion 
is  reasonably  suited  for  the  purpose,  and 
cannot  be  enforced  when  that  part  of  the 
street   is  absolutely  impassable.  Id. 

140.  An  ordinance  prohibiting  the  use  of 
a   street   with   traffic   wagons,   except   upon 
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permission  of  the  village  trustees,  is  ren- 
dered wholly  void  by  the  excepting  clause. 
Cicero  Lumber  Co.  v.  Cicero,  176  111.  9,  51  N. 
E.  758,  42:  6D6 

141.  An  ordinance  providing  that  no 
vehicle  which,  together  with  its  load,  weighs 
more  than  2,000  pounds,  and  which  is  in 
use  for  carrying  goods,  merchandise,  build- 
ing material,  manure,  dirt,  earth,  or  other 
article  or  commodity,  and  which  has  tires 
less,  than  6  inches  in  width,  shall  pass  or 
enter  upon  any  park  or  parkway,  is  void 
as  applicable  to  a  parkway,  because  un- 
reasonable, and  in  its  effect  prohibitive  of 
traffic  thus  classified.  State  v.  Rohart,  83 
Minn.  257,  86  X.  W.  93,  333,  54:  947 
Parades;  music  in. 

Equal  Protection  and  Privileges  as  to,  see 
Constitutional  Law.  350.  351. 

Prohibiting  Drumming  without  Special  Per- 
mit, see  Constitutional  Law,  765. 

See  also  Salvation  Army. 

For  Editorial  Notes,  see"  infra,  IV.  §§  6,  14. 

142.  Giving  an  officer  power  to  grant  per- 
mission to  beat  a  drum  in  a  street  when  in 
his  judgment  it  will  not  violate  the  purpose 
of  an  ordinance  prohibiting  such  acts  does 
not  make  the  ordinance  void.  Re  Flaherty, 
105  Cal.  558,  38  Pac.  981,  27:  529 

143.  An  ordinance  of  a  city  of  the  second 
class  in  Kansas,  that  declares  it  unlawful 
for  any  person,  society,  association,  or  or- 
ganization, under  whatsoever  name,  to 
parade  any  public  street,  avenue,  or  alley 
of  the  city,  shouting,  singing,  or  beating 
drums  or  tambourines,  or  playing  upon  any 
other  musical  instruments,  or  doing  any 
other  act  designed,  intended,  or  calculated 
to  attract  or  call  together  an  unusual  crowd 
or  congregation  of  people  upon  any  of  said 
public  streets,  avenues,  or  alleys,  without 
first  having  ol)tained  in  writing  the  consent 
of  the  mayor,  or.  in  his  absence,  the  presi- 
dent of  the  city  council,  city  clerk,  or  city 
marshal,  in  the  order  named,  authorizing 
such  parade. — is  of  dou])tfuI  delegated 
power,  is  unreasonable,  docs  not  fix  the  con- 
ditions uniformly  and  impartially,  contra- 
venes common  right,  and  is  illegal  and 
void.  Anderson  v.  Wellington.  40  Kan.  173, 
19  Pac.  710.  2:  110 

144.  A  rule  of  the  Boston  board  of  police, 
tliat  "no  person  shall  sing  or  play  or  per- 
form on  any  musical  instrument  in  the 
streets  or  pul)lic  places  of  the  city  of  Bos- 
ton, except  in  connection  with  a  funeral,  a 
military  parade,  or  a  procession  of  a 
political,  civic,  nr  charitable  organization, 
for  which  a  police  escort  is  provided,  unless 
licpiisod  thereto  by  the  board  of  police  for 
the  city  of  I'lostoii.  or  as  hereinafter  set 
fiiitli."  i-  within  the  authority  conferred 
uiMin  that  hoard  to  regulate  '"itinerant 
In\l^i(■iaIls."  and  is  reasonable  and  valid. 
Com.  V.  Plaisted.  14S  Mass.  .^75.  19  X.  K.  224. 

2:  142 
Public  addresses  in. 

riMhiliiliiiL'       I'lililic       Address      on       Public 
<  ii'iiuriiN.  see  Coii^t  it  lit  iniial  Law.  lOStl. 
\\').   All  orilinarire  pi-Mhiliil  iiiLT  the  niakiru 
of  any    public   aiidress   in    any   of   the   public 


places  of  the  city  within  a  half  mile  of  the 
city  hall  without  a  license  from  the  mayor 
is  reasonable.  Love  v.  Phalen,  128  Mich. 
545,  87  N.  W.  785,  55:  618 

146.  An  ordinance  prohibiting  the  making 
of  any  public  address  in  the  streets  or  pub- 
lic places  of  the  city  without  license  from 
the  mayor  is  authorized  by  a  charter  giving 
the  municipal  authorities  power  to  control, 
prescribe,  and  regulate  the  manner  in  which 
the  streets  and  public  grounds  and  spaces 
within  the  city  shall  be  used  and  enjoyed. 

Id. 
Speed  in  driving. 
See  also  Highways,  365. 

147.  An  ordinance  prohibiting  a  speed  of 
more  than  0  miles  an  hour  in  driving  upon 
the  streets  is  unreasonable  and  invalid  as  to 
members  of  a  salvage  corps  organized  under 
Minn.  Gen.  Laws  1895,  chap.  178,  §  1,  when 
responding  to  an  alarm  of  fire  sent  to  their 
station  from  the  headquarters  of  the  city 
fire  department.  State  v.  Sheppard,  64 
Minn.  287,  67  N.  W.  62,  36:  305 
Giving  away  circulars,  etc. 

Eee  also  infra,  265-267. 

148.  The  power  given  to  a  municipal  cor- 
poration by  its  charter  to  control  and 
regulate  the  manner  in  which  streets  shall 
be  used  does  not,  expressly  or  by  implica- 
tion, give  power  to  pass  an  ordinance  pro- 
hibiting the  circulation  or  giving  away  of 
any  circulars,  handbills,  or  advertising 
cards  in  or  upon  any  of  the  public  streets 
and  allevs  of  the  city.  People  v.  Arm- 
strong, 73  Mich.  288,  41  N.  W.  275,      2:  721 

149.  A  municipal  ordinance  making  it  un- 
lawful to  "circulate,  distribute,  or  give 
away  circulars,  handbills,  or  advertising 
cards  of  any  description  in  or  upon  any  of 
the  public  streets  and  alleys"  of  a  city,  even 
if  it  can  be  held  to  be  within  the  general 
power  granted  by  the  city  charter  to  control 
and  regulate  the  use  of  streets,  is  unreason- 
able and  unwarranted,  so  far  as  it  applies 
to  giving,  to  those  who  express  or  appear 
to  express  a  desire  therefor,  small  cards  of 
invitation  to  attend  meetings  of  the  Young 
Men's  Christian  Association.  Id. 
Awnings. 

As  to  Awnings  Generally,  see  Highways,  71- 

76. 
injunction  against  Enforcing  Ordinance,  see 

Injunction,   323. 

150.  An  ordinance  prohibiting  the  main- 
tenance of  an  awning  over  a  sidewalk  "ex- 
cept the  same  be  upon  a  suitable  frame." 
without  specifying  what  should  be  a  suit- 
able frame,  or  delegating  the  power  to  de- 
termine the  question  to  any  person  or  tri- 
bunal, is  void  for  uncertainty.  State  v. 
Clarke,  69  Conn.  371,  37  Atl.  975.         39:  670 

1.31.  Discrimination  between  citizens  can- 
not be  made  by  a  city  with  respect  to  the 
erection  of  awnings  as  permanent  struc- 
tures. Hibbard  v.  Chicago,  173  111.  91,  50 
X.   E.  256,  40:  621 

Signs. 

I."r2.  An  ordinance  making  it  a  penal  of- 
feii-e  to  .maintain  a  sign  suspended  or  pro- 
jecting  over   a   sidewalk   is  not   included   in 
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charter  power  to  open  streets  and  keep 
streets  and  sidewalks  free  and  clear  from 
obstructions,  and  is  unreasonable,  oppres- 
sive, and  void  as  applied  to  a  sign  which 
does  not  impede,  delay,  obstruct,  or  in  any 
way  endanger  the  use  of  the  sidewalk. 
State  V.  Higgs,  126  N.  C.  1014,  35  S.  E.  473, 

48:  446 
Billboards. 

153.  The  power  to  regulate  billboards 
erected  on  private  propertj-  is  conferred  on 
a  municipal  corporation  by  charter  author- 
ity to  pass  and  enforce  all  necessary  police 
ordinances,  and  to  declare  what  shall  be 
nuisances  and  abate  the  same  although  a 
separate  section  of  the  act  deals  with  signs, 
empowering  the  city  to  regulate  and  prevent 
their  use  on  the  streets  and  public  places  of 
the  city.  Chicago  v.  Gunning  System,  214 
111.  628,  73  N.  E.  1035,  70:  230 

154.  Forbidding  the  erection  of  billboards 
upon  private  property  located  on  a  boule- 
vard or  pleasure  drive,  or  in  any  street 
where  three  fourths  of  the  buildings  are 
devoted  to  residential  purposes,  without  the 
consent  in  writing  of  at  least  three  fourths 
of  the  resident  property  owners  on  both 
sides  of  the  street  in  the  block,  is  unreason- 
able. Id. 

155.  An  attempt  to  prohibit  the  owner  of 
a  lot  in  a  remote,  sparsely  settled  part  of  a 
city  from  erecting  a  sign  or  billboard  there, 
except  of  iron,  is  unreasonable  and  oppres- 
sive. Id. 

156.  A  penal  ordinance  prohibiting  any 
billboard  or  other  structure  for  advertising 
purposes,  unless  its  distance  from  a  street 
or  sidewalk  exceeds  its  height  by  at  least  5 
feet,  is  unreasonable  and  invalid.  Crawford 
V.  Topeka,  51  Kan.  756,  33  Pac.  476,    20:  692 

157.  An  ordinance  limiting  the  height  of 
billboards  to  6  feet,  unless  permission  to 
exceed  that  height  is  expressly  given  by  the 
common  council,  is  not  unreasonable,  or  an 
undue  restraint  of  a  lawful  trade  or  busi- 
ness, or  a  restraint  upon  a  lawful  and 
beneficial  use  of  private  propertv.  Roch- 
ester V.  West,  164  N.  Y.  510,  58  N.'e.  673, 

53:  548 

158.  Charter  authority  to  license  bill  post- 
ers and  prescribe  the  terms  and  conditions 
xipon  which  any  such  license  shall  be  grant- 
ed includes  power  to  regulate  the  height  of 
boards  erected  for  the  purpose  of  bill  post- 
ing, so  far.  at  least,  as  such  regulation  is 
necessary  to  the  safety  or  welfare  of  the  in- 
habitants of  the  city  or  persons  passing 
along  the  street.  Id. 
Animals  running  at  large. 

159.  The  express  grant  of  power  in  the 
charters  of  certain  cities  to  prevent  cattle 
from  running  at  large  cannot  be  taken  as 
an  intention  by  the  legislature  to  prohibit 
the  exercise  of  such  power  bv  other  cities. 
Cochrane  v.  Frostburg,  81  mVi.  54.  31  Atl. 
703.  27:728 

160.  Ordinances  to  prevent  stock  from 
running  at  large  in  a  city  are  within  tlie 
grant  of  power  to  pass  ordinances  not  con- 
trary to  law,  which  may  be  deemed  bene- 
lioial.  and  to  remove  nuisances  and  obstruc- 
tions upon   streets,  lanes,  and  alleys.         Id. 

J..H.A.  Dis.— 138. 


161.  Under  statutory  authority  to  pre- 
vent the  running  at  large  of  dogs,  a  munici- 
pal corporation  may  exact  a  fee  of  $1.50 
for  the  privilege  of  keeping  a  dog,  and  ii' 
case  of  its  nonpayment  impose  a  fine  upon 
the  owner  and  provide  for  the  killing  of  the 
dog.  Gibson  v.  Harrison,  69  Ark.  385,  63  S. 
W.  999,  54:  268 

162.  An  ordinance  prohibiting  dogs  from 
running  at  large  on  the  streets  and  alleys 
of  a  city  is  within  the  general  power  to  pass 
all  ordinances  necessary  for  good  govern- 
ment and  for  the  preservation  of  peace  and 
good  order  and  the  protection  of  the  lives 
and  property  of  citizens.  Hagerstown  v, 
Witmer,  86  Md.  293,  37  Atl.  965,  39:  649 

(2)  By  Railroad  Companies. 

As  to  Speed  of  Trains,  see  infra,  261-264. 
Against  Getting  on  or  off  Moving  Train,  see 

Carriers,  498. 
Requiring    Hackmen    to    Keep    Outside    of 

Depot,  see  Carriers,  1067. 
Right  of  Railroad  to  Use  Streets  Generally, 

see  Highways,  II.  d. 
Assuming  Risk   of  Violation   of  Ordinance, 

see  Master  and  Servant,  307,  337. 
See  also  supra,  164;  infra,  202. 
For  Editorial  Notes,  see  infra,  IV.  §  HVa- 

163.  An  ordinance  to  compel  a  railroad 
company  at  its  own  expense  to  keep  a 
watchman  and  maintain  gates  where  the 
tracks  cross  a  street,  under  penalty  for  fail- 
ure to  do  so,  is  not  within  l^he  general  grant 
of  power  to  regulate  travel  upon  the  streets 
so  as  to  make  their  use  reasonably  safe  and 
to  enact  ordinances  for  the  protection  of 
health,  life,  and  propertv.  Pittsburgh,  C. 
C.  &  St.  L.  R.  Co.  V.  Crown  Point,  146  Ind. 
421,  45  N.  E.  587.  35:  684 

164.  A  bridge  over  its  tracks,  constructed 
and  paid  for  by  a  railroad  company  under 
a  contract  with  a  borough  that  it  shall  be 
so  constructed  as  a  part  of  the  highway 
and  that  in  consideration  thereof  the  bor- 
ough shall  remove  a  grade  crossing  or  pay 
the  cost  of  the  bridge,  belongs  to  the  bor- 
ough, whether  it  has  exercised  its  option  or 
not.  Pennsylvania  R.  Co.  v.  Greensburg, 
J.  &  P.  Street  R.  Co.  176  Pa.  559,  35  Atl. 
122,  36:  839 
Lights  at   railroad  crossing. 

For  Editorial  Notes,  see  infra,  IV.  §  8. 

165.  A  railroad  company  may  be  required 
by  ordinance  to  light  a  road  which  it  oper- 
ates at  its  intersection  with  certain  streets 
in  a  city  or  village,  although  it  is  neither 
the  owner  nor  the  lessee  of  the  track.  Cin- 
cinnati. 11.  &  D.  R.  Co.  v.  Bowling  Green, 
57  Ohio  St.  ."^36.  49  X.  E.  121,  41:  422 

166.  The  kind  of  light  that  shall  he  em- 
ployed by  a  railroad  company  to  light  its 
track  in  a  city  or  village  may  be  prescribed 
bv  ordinance.  In- 

'  167.  The  daily  period  for  which  electric 
lishts  are  rociuired  to  be  furnished  by  a 
railroad  company  at  crossings  is  prescribed 
with  sutVicient  detinitencss  by  an  ordinance 
requiring  the  lights  during  the  number  of 
hours  of  each  day  that  the  common  council 
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requires  for  electric  lamps  to  light  streets. 

Id. 

168.  A  city  cannot  under  the  power  grant- 
ed by  Ind.  Acts  1893,  p.  302,  authorizing  it 
to  require  lights  at  railway  crossings  for 
the  "security  and  safety  of  citizens,"  require 
a  railroad  company  whose  only  scheduled 
train  at  night  passes  through  the  city  at 
8  o'clock  to  light  each  street  crossed  by  its 
road,  at  the  crossing,  from  dark  to  dawn, 
with  an  arc  lamp  of  2,000  candle  power. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Conners- 
ville,  147  Ind.  277,  46  N.  E.  579,  37:  175 

169.  The  fact  that  the  particular  kind 
of  lamp  and  attachments  which  an  ordi- 
nance requires  to  be  used  by  a  railroad 
company  for  lighting  its  track  is  subject 
to  patents  the  exclusive  right  to  use  which 
in  that  place  is  owned  by  a  corporation 
does  not  make  the  ordinance  unreasonable 
as  subjecting  the  railroad  company  to  extor- 
tion, as  the  municipality  has  authority  to 
fix  the  rates  to  be  charged  for  lights,  and 
can  compel  them  to  be  furnished  at  a  rea- 
sonable price.  Cincinnati,  H.  &  D.  R.  Co. 
V.  Bowling  Green,  57  Ohio  St.  336,  49  N.  E. 
121,  41:422 
Abolishing  grade  crossing. 

For  Editorial  Notes,  see  infra,  IV.  §  14y2. 

170.  Power  to  require  a  railroad  company 
to  elevate  its  tracks  through  the  city  for 
the  purpose  of  abolishing  grade  crossings 
is  not  conferred  on  a  municipality  by  a 
charter  empowering  it  to  define  nuisances 
and  require  their  abatement;  to  secure  the 
•safety  of  citizens  in  the  running  of  trains, 
and  to  provide  protection  against  injury 
from  their  operation;  to  require  railroad 
companies  to  change  the  location,  grade,  and 
crossings  of  their  roads;  to  compel  them  to 
raise  or  lower  their  tracks  to  conform  to 
any  grade  that  may  be  established,  and  to 
construct  bridges,  viaducts,  or  tunnels  across 
their  rights  of  way  at  street  crossings, — 
wiiere  the  conditions  at  some  of  the  cross- 
ings do  not  require  such  remedy.  State  ex 
rcl.  Indianapolis  v.  Indianapolis  I'nion  R. 
Co.  160  Ind.  45.  66  X.  E.  16.3.  60:  831 
Conforming  tracks  to  grade  of  street. 

For  Editorial  Notes,  see  infra,  IV.  §  14^2- 

171.  Power  to  require  an  existing  rail- 
road track  to  be  conformed  to  the  grade  of 
a  street  which  crosses  it  is  conferred  upon 
a  municipal  corporation  by  a  provision  in 
its  charter  empowering  it  to  require  rail- 
road coni[)anios  of  all  kinds  to  construct,  at 
their  own  expense,  such  crossings  and  other 
things  as  the  citv  council  mav  deem  neces- 
sarv.  Houston  &  T.  C.  R.  Co.  v.  Dallas.  98 
Tex.  .3nt),  84  S.  W.  648,  70:  850 

172.  'I'lip  autliDrity  of  a  municipal  corpo- 
ration to  compel  a  railroad  company  to 
cnnfurm  the  jiradc  nf  its  tracks  to  that  of 
.^trrois  \\liir'li  it  cinsscs  i>  not  to  l)i'  tested 
by  the  j)owfr  of  taxation  by  local  as-ess- 
nicnt,  nor  hy  tlic  power  of  eminent  domain, 
Ijiii  hv  the  police  power  over  street  cross- 
in  L^-.    *  Id. 

17-3.  Tliat  the  cliaiiL'e  of  ilie  iri'ade  of  a 
raili'oad  ti'ack  tij  make  it  crjnfui-in  to  that 
oi    .-treefs    which    it    crus-es    will    require   a 


change  of  the  grade  of  the  road  between 
crossings,  is  not  of  itself  sufficient  to  pre- 
vent the  municipal  corporation  from  re- 
quiring the  change  to  be  made.  Id. 

174.  An  ordinance  requiring  a  railroad 
company  to  change  the  grade  of  its  track 
to  conform  with  that  of  streets  which  it 
crosses  is  unreasonable,  where  the  changed 
crossings  will  be  very  little,  if  any,  more 
safe  and  convenient  for  the  public  than  the 
old  ones,  while  the  change  would  require 
the  stopping  of  travel  upon  the  road  while 
it  was  being  made,  cost  the  company  $50,000 
for  labor,  and  $60,000  for  constructing  a 
sewer,  and,  since  the  various  streets  are  not 
on  tne  same  grade,  would  leave  the  roadbed 
in  an  undulating  condition,  dangerous  to  the 
use  of  the  road.  Id. 

175.  The  effect  of  the  change  of  the  grade 
of  a  railroad  at  a  street  crossing  upon  the 
abutting  right  of  way  is  wholly  immaterial 
upon  the  question  of  the  reasonableness  of 
an  ordinance  requiring  it.  Id. 

176.  A  railroad  corporation,  which,  under 
its  charter,  constructs  its  tracks  across  an 
existing  public  highway  or  street  of  a  city, 
does  so  on  the  implied  condition  that  it  will 
yield  to  the  reasonable  burdens  imposed  by 
the  growth  and  development  of  the  country 
or  the  city,  and,  where  the  public  welfare 
demands  a  change  of  the  grade  of  the  high- 
way or  street,  the  railroad  company  must, 
at  its  own  expense,  make  such  alteration  in 
the  grade  of  its  crossing  as  will  conform  to 
the  new  grade.  Cleveland  v.  Augusta,  102 
Ga.  233,  29  S.  E.  584,  43:  638 
Repair  of  viaduct. 

177.  An  ordinance  requiring  the  recon- 
struction by  two  railroad  companies  of 
specific  portions  of  a  viaduct  previously 
erected  by  them  jointly  with  the  city  is  a 
valid  exercise  of  the  power  given  by  the 
charter  of  Omaha  (Neb.  Comp.  Stat.  chap. 
12a,  §  48).  Chicago,  B.  &  Q.  R.  Co.  v.  Stale 
ex  rel.  Omaha,  47  Neb.  549,  66  N.  W.  624, 

41:  481 

178.  Failure  to  include  lessees  of  railroads 
in  an  ordinance  requiring  the  owners  of  the 
reads  to  repair  a  viaduct  over  streets  does 
not  make  the  ordinance  void,  where  the 
charter  authorizes  the  city  to  require  such 
repairs  by  the  railroad  companies  "owning 
or  operating"  separate  lines  of  track.        Id. 

(3)   By  Street  Railroad  Companies. 

As  to  Regulation  of  Rates  Chargeable,  see 
Carriers.   1081-1091. 

As  to  Double  Tracks,  Court's  Power  to  Re- 
view, see  Courts,  211. 

As  to  Municipal  Control  over  Street  Rail- 
ways Generally,  see  Street  Railways, 
I.;"ll. 

As  to  Negligence  in  Operating  Street  Rail- 
ways Generally,  see  Street  Railways, 
TIL 

As  to  Salting  Track,  see  Street  Railways, 
85,  86. 

See   also   supra.   102.   113,   114;    infra,  273, 

For  Editorial  Notes,  see  infra,  IV.  §  7. 

179.  Reasonable      regulations     controlling 
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the  running  of  street  cars  may  be  adopted 
by  a  municipal  council,  under  a  charter 
giving  power  to  pass  ordinances  necessary 
and  proper  for  good  government,  order,  and 
protection  of  persons  and  property;  and 
also  to  prescribe  the  manner  in  which  corpo- 
rations or  persons  shall  exercise  any  privi- 
lege granted  to  them  in  the  use  of  any 
street.  State,  Trenton  Horse  R.  Co.  Prose- 
cutor, V.  Trenton  (N.  J.  Sup.)  53  N.  J.  L. 
132,  20  Atl.  1076,  11:  410 

180.  An  ordinance  making  the  running 
of  street  cars  in  city  streets  for  any  pur- 
pose not  authorized  by  the  company's  fran- 
chise, a  misdemeanor  subjecting  the  offender 
and  the  officers  causing  the  operation  to 
fine  of  not  less  than  $95,  or  to  imprison- 
ment for  not  less  than  two  months,  is  not 
in  excess  of  the  power  of  the  city  over  its 
streets,  and  is  not  so  unreasonable  that  the 
court  will  declare  it  void.  St.  Louis  &  M. 
R.  R.  Co.  V.  Kirkwood,  159  Mo.  239,  60  S. 
W.   110,  53:  300 

181.  An  ordinance  requiring  the  conductor 
and  driver  of  a  street  car  to  keep  a  vigilant 
watch  for  all  vehicles  and  persons  on  foot, 
especially  children,  and  stop  the  car  in  the 
shortest  time  and  space  possible  on  the  first 
appearance  of  danger  to  them,  is  valid  un- 
der a  charter  which  gives  power  to  make 
ordinances  not  inconsistent  with  the  gen- 
eral law,  and  to  license  and  regulate  the 
construction  and  operation  of  street  rail- 
roads. Fath  V.  Tower  Grove  &  L.  R.  Co. 
105  Mo.  537,  16  S.  W.  913,  13:  74 
As  to  number  of  employees  on  car. 

182.  An  ordinance  requiring  both  a  driv- 
er and  a  conductor  to  accompany  every 
street  car  is  a  proper  exercise  of  the  police 
power.  South  Covington  &  C.  Street  R.  Co. 
V.    Berry,    93    Ky.   43,    18    S.    W.    1026, 

15:  604 

183.  An  ordinance  enacting  that  it  shall 
not  be  lawful  for  any  horse  railway  com- 
pany to  run  any  car  without  having  an 
agent,  in  addition  to  the  driver,  to  assist 
in  the  control  of  the  car  and  passengers, 
and  to  prevent  accidents  and  disturbances 
of  the  good  order  and  security  of  the  streets, 
— is,  upon  its  face,  not  an  unreasonable  reg- 
ulation. State,  Trenton  Horse  R.  Co.  Pros- 
ecutor, V.  Trenton  (N.  J.  Sup.)  53  N.  J.  L. 
132,  20  Atl.  1076,  11:  410 
As  to  speed. 

As  to  Negligent  Speed  Generally,  see  Street 
Railways,  88,  93,  94,  103-112. 

184.  An  ordinance  limiting  the  rate  of 
speed  at  which  electric  trolley  cars  of  a 
street  railway  for  the  carriage  of  passen- 
gers may  be  operated  in  the  streets  of  a 
city  is  within  the  police  power  to  regulate 
the  use  of  streets.  State,  Cape  May,  D.  B. 
&  S.  P.  R.  Co.  Prosecutor,  v.  Cape  Mav  (N. 
J.  Sup.)  59  N.  .J.  L.  393,  36  Atl.  679.    .16:  056 

185.  An  ordinance  limiting  the  speed  of 
electric  cars  to  6  miles  per  hour  within  a 
city  will  not  be  set  aside  by  the  courts  as 
an  unreasonable  interferonre  with  the  fran- 
chise or  privilege  conferred  upon  a  street 
railway,  in  the  absence  of  evidence  to  show 


that  it  is  not  a  reasonable  provision  for  the 
protection  of  public  travel  in  the  public 
streets.  Id. 

Stopping  at  croSsing. 

186.  An  ordinance  to  compel  passenger 
cars  operated  by  trolley  or  electric  power, 
to  come  to  a  full  stop  before  crossing  inter- 
secting streets,  is  legislative  in  its  charac- 
ter, and  a  reasonable  exercise  of  the  power 
to  regulate  the  use  of  streets  and  highways. 
State,  Cape  May,  D.  B.  &  S.  P.  R.  Co.  Prose- 
cutor, V.  Cape  May  (N.  J.  Sup.)  59  N.  J.  L. 
404,  36  Atl.  678,  36:  657 
Use  of  air  brakes. 

187.  That  the  equipment  of  street  cars 
with  air  brakes  will  require  a  large  outlay 
of  money  is  not  sufficient  to  nullify  the 
ordinance  requiring  it.  People  v.  Detroit 
United  Railway,  134  Mich.  682,  97  N.  W. 
36,  63:  746 

188.  Before  a  municipal  ordinance  requir- 
ing the  equipment  of  street  cars  with  air 
brakes  will  be  declared  unreasonable  it 
should  be  made  clearly  to  appear  that  there 
is  no  necessity  for  a  more  effective  brake 
than  those  in  use,  or  that  the  air  brake 
will  not  be  so.  Id. 

189.  That  the  preponderance  of  oral  tes- 
timony is  to  the  effect  that  an  ordinance  re- 
quiring air  brakes  on  street  cars  is  un- 
reasonable is  not  sufficient  to  justify  the 
court  in  annulling  it  if  there  is  nothing  to 
show  that  similar  results  might  not  be  se- 
cured by  their  use  on  street,  as  on  railroad, 
cars,  since  the  court  will  take  judicial  no- 
tice that  such  brakes  are  in  general  use  on 
the  latter,  and  generally  effective.  Id. 
As  to  paving  street. 

190.  An  ordinance  requiring  all  street 
railways  to  pave,  repave,  and  keep  in  re- 
pair the  space  between  their  tracks  and 
between  the  rails  of  their  tracks,  and  for 
the  space  of  1  foot  outside  of  each  outer 
track,  is  an  invalid  assumption  of  the  power 
of  taxation,  and  cannot  be  sustained  as  an 
exercise  of  the  police  power.  Fielders  v. 
North  Jersey  Street  R.  Co.  (N.  J.  Err.  & 
App.)  68  N.  J.  L.  343,  53  Atl.  404,  59:  455 
As  to  sprinkling  street. 

Police  Power  as  to,  see  Constitutional  Law, 
963. 

191.  An  ordinance  requiring  all  compa- 
nies operating  street  car  lines  within  the 
limits  of  the  city  to  water  their  tracks, 
so  as  effectually  to  keep  the  dust  laid  on 
the  same  is  not  indefinite  or  unreasonable. 
State  v.  Canal  &  C.  R.  Co.  50  La.  Ann.  1189. 
24  So.  265,  56:  287 

192.  An  ordinance  requiring  the  sprink- 
ling of  streets  "in  some  reasonable  man- 
ner" by  a  street  car  company  is  void  for  in- 
definiteness,  when  it  does  not  indicate  how 
the  work  shall  be  done,  how  often  it  shall 
be  done,  or  the  capacity  of  the  sprinklers. 
State  v.  New  Orleans  City  &  L.  R.  Co.  49 
La.  Ann.  1,571.  22  So.  839.  39:  618 

193.  An  ordinance  requiring  streets  to  be 
sprinkled  from  curb  to  curb  by  a  street  rail- 
way company  which  runs  cars  tlirough  the 
street  is  invalid  because  it  is  not  equal  and 
uniform,  but  imposes  an  unjust  and  oppres- 
sive burden.  Id.. 
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194.  An  ordinance  which  is  unreasonable 
in  its  entirety  because  it  attempts  to  com- 
pel a  street  railway  company  to  sprinkle 
the  whole  width  of  a  street  cannot  be  up- 
held in  part  so  as  to  require  the  sprinkling 
of  the  track.  Id. 

c.  As  to  Nuisances. 

Delegation   of   Power   as  to   Livery   Stable, 

see  supra,   66. 
Police  Power  as  to,  see  Constitutional  Law, 

968. 
Effect   of   Provision    by    State    Statute    for 

Punishment  of,  see  Criminal  Law,  180. 
Estoppel  to  Deny  Duty  as  to  Pit  Declared 

by  Ordinance  to  be  a  Nuisance,  see  Es- 
toppel, 26. 
Power    to    Abate   Nuisance,    see    Nuisances, 

130,  131. 
See   also   supra,    109,    127,    153,    160;    infra, 

258,  290. 

195.  The  power  to  declare  what  shall  con- 
stitute a  nuisance,  and  to  prevent,  abate, 
and  remove  the  same,  is  impliedly  granted 
to  cities  incorporated  under  Burns's  (Ind.) 
Rev.  Stat.  1894,  §§  3541,  3615,  3616  (Hor- 
ner's Rev.  Stat.  1897,  §§  3106,  3154,  3155), 
providing  that  the  common  council  of  a  city 
may  enact  ordinances  for  the  protection  of 
life,  health,  and  property.  Walker  v.  Towle, 
1.56  Ind.  639,  59  X.  E.  20,  53:  749 

196.  Authority  given  a  municipality  to 
declare  what  shall  be  nuisances  empowers 
it  to  denounce  conclusively  those  which  are 
nuisances  per  se,  and  those  which  in  their 
nature  may  be  nuisances,  but  as  to  which 
there  may  be  honest  differences  of  opinion 
in  impartial  minds.  Laugel  v.  Bushnell, 
197  111.  20,  63  N.  E.  1080,  58:  2G6 

197.  General  power  of  a  city  to  declare, 
prevent,  and  abate  nuisances  does  not  in- 
clude the  power  to  declare  that  a  nuisance 
whifli  is  not  so  in  fact.  St.  Louis  v.  Ed- 
ward Iloitzpberg  Packing  &  P.  Co.  141  :Mo. 
375,  42  S.  W.  0,54,  39:  551 

198.  (loneral  charter  authority  to  define 
nuisances  docs  not  empower  a  municipal 
corporation  to  declare  anything  a  nuisance 
;)f?-  sc  which  in  fact  was  not  recognized  as 
such  by  the  common  law.  State  ex  re).  In- 
dianapolis V.  Indianapolis  Union  R.  Co.  100 
Tnd.  45,  66  N.  E.  163.  60:  831 

I'.in.  A  nuiiiicipal  corporation  may  not  de- 
clare that  to  be  a  nuisance  wliich  in  fact  is 
not,  althougli  it  is  empowered  by  law  to  de- 
clare what  shall  constitute  a  nuisance. 
Kvansvillo  v.  Miller.  146  Ind.  613,  45  N.  E. 
1054,  38:  161 

200.  Authority  to  (loclarc  what  shall  be 
a  tiuisatu'o  and  to  aliato  tlic  same,  does  not 
empower  a  municipality  conclusivoiy  to  dc- 
(•lai-(>  that  to  be  a  tmisa.iiic  wliich  a  court, 
acting  upon  its  ox|i<n-icii(f'  and  knowledge  of 
luunau  alVairs.  would  -a\'  is  not  so  in  fact. 
Lauijel  V.  l^ushnell.  I!i7  111.  20.  6.'^  \.  K. 
1086.  .-).S:2()6 

201.  .\n  f)nli)iaiiee  m  preveiit  eruelty  to 
animal-  is  a  \aliil  cm ni-e  di  a  power  to 
pass  ordinances  to  pidhiliit   nuisances.  State 


V.   Karstendiek,   49   La.   Ann.    1621.   22    So. 
845,  39:  520 

202.  An  ordinance  absolutely  prohibiting 
a  railroad  company  from  inclosing  its  track 
in  the  platted  portions  of  the  city,  and  pro- 
viding that  such  inclosure  shall  be  a  nui- 
sance, is  void,  although  the  city  charter  con- 
fers on  it  the  power  to  restrain  nuisances 
and  declare  what  shall  constitute  a  nui- 
sance. Grossman  v.  Oakland,  30  Or.  478,  41 
Pac.  5,  36:  593 
Burial  within  city  limits. 

203.  Neither  the  general  police  power,  nor 
charter  authority  to  provide  for  the  health 
and  cleanliness  of  the  city,  will  authorize  a 
municipal  ordinance  prohibiting  all  inter- 
ments within  the  city  limits,  unless  such 
prohibition  is  reasonable.  Wygant  v.  Mc- 
Lauchlan,  39  Or.  429,  64  Pac.  867,       54:  636 

204.  The  prohibition  of  the  interment  of 
dead  bodies  within  the  city  limits  is  un- 
reasonable where  they  include  large  tracts 
of  land  used  exclusively  for  farming  pur- 
poses, some  of  which  contain  several  hun- 
dred acres  on  which  interments  could  be 
made,  which  would  be  distant  a  half  mile 
or  more  from  any  human  habitation  or 
thoroughfare.  Id. 

205.  An  ordinance  prohibiting  the  inter- 
ment of  dead  bodies  within  the  city  limits, 
which  is  unreasonable  as  applied  to  sparsely 
inhabited  sections,  and  general  in  its  scope 
and  operation,  must  fall  in  its  entirety.  Id. 

206.  An  ordinance  prohibiting  the  burial 
of  the  dead  within  the  limits  of  a  city  ex- 
cept upon  lots  already  procured  for  burial 
purposes  is  not  within  the  power  conferred 
by  legislative  authority  to  make  all  regula- 
tions necessary  for  the  preservation  of  pub- 
lic health.  Re  Bohen,  115  Cal.  372,  47  Pac. 
55,  36:  618 

207.  An  ordinance  prohibiting  future  bur- 
ials on  lots  within  the  city  limits,  which 
had  not  been  purchased  for  burial  purposes 
before  the  passage  of  the  ordinance,  cannot 
be  upheld  as  an  exercise  of  the  police  power 
where  the  number  of  burials  which  it 
would  sanction  would  be  greater  than  the 
number  it  would  prohibit.  Id. 

208.  The  owner  of  lots  cannot  be  re- 
strained by  ordinance  from  selling  them  for 
burial  purposes,  on  the  ground  that  such 
use  may  become  deleterious  in  the  future,  if 
the  use  of  lots  in  the  vicinity  for  such  pur- 
poses is  not  forbidden  at  the  time.  Id. 

209.  Charter  power  to  declare  what  shall 
constitute  nuisances  will  not  authorize  a 
municipal  corporation  to  declare  generally 
that  to  inter  a  dead  body  in  any  portion  of 
the  inhabited  district  of  the  city  shall  be 
a  nuisance,  when  such  interment  may  be 
made  in  the  usual  way  in  some  of  such  sec- 
tions without  giving  offense  to  the  senses 
of  any  human  inhabitant,  or  endangering  in 
the  least  measure  the  health  of  the  com- 
munitv.  Wvgant  v.  McLauchlan,  39  Or. 
420,  64  Pac.  867.  54:  636 

210.  A  city  as  an  arm  of  the  civil  gov- 
ernment, when  vested  with  police  power  to 
make  regulations  for  the  health  of  its  in- 
habitants  and  to   prevent   and   remove   nui- 
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sances,  may  prevent  the  use  of  land  with- 
in the  city  for  a  graveyard,  although  it 
was  dedicated  for  that  purpose,  and  tlie  city 
in  its  capacity  as  trustee  and  guardian  of 
the  rights  of  the  public  therein  had  no 
power  to  change  or  destroy  its  use.  Camp- 
bell V.  Kansas  Citv,  102  Mo.  326.  13  S.  W. 
897,  "  10:  593 

Carcasses;  garbage. 

Granting  Monopoly  in  Removal  of,  see  Mo- 
nopoly, 3. 
See  also  Confiscation.  2. 

211.  A  municipal  corporation  cannot  de- 
prive the  owner  of  a  dead  animal  of  his 
property  right  in  the  carcass  by  giving  pub- 
lic contractors  the  exclusive  right  to  dis- 
pose of  it,  prior  to  its  having  become  an  ac- 
tual nuisance.  Richmond  v.  Caruthers,  103 
Va.  774.  50  S.  E.  265,  70:  1005 

212.  A  municipal  corporation  has  power 
to  enact  and  enforce  such  reasonable  ordi- 
nances as  may  be  necessary  with  respect 
to  the  speedy  and  orderlj'  removal  of  dead 
animals  to  places  of  safety,  by  the  owner, 
primarily,  or,  upon  his  default,  by  such 
other  agency  as  it  may  prescribe.  Id. 

213.  A  city  may  by  ordinance  lawfully 
prescribe  that  unless  the  owner  of  a  dead 
animal,  even  though  the  carcass  may  be  of 
some  value,  shall  remove  it  or  cause  it  to 
be  removed  beyond  the  city  limits  within 
a  specified  reasonable  time,  and  to  a  spec- 
ified reasonable  distance,  it  will  be  dealt 
with  as  a  nuisance  per  se,  and  disposed  of 
by  the  authorities  in  such  way  as  will 
best  conserve  the  public  health.  Schoen 
Bros.  v.  Atlanta,  97  Ga.  697,  25  S.  E.  380, 

33:  804 

214.  An  ordinance  prohibiting  the  collec- 
tion or  transportation  of  garbage  without 
a  license  therefor  is  authorized  by  a  charter 
giving  power  to  regulate  by  ordinance  the 
collection  and  removal  of  garbage,  although 
it  makes  no  express  provision  for  licenses. 
State  v.  Orr.  68  Conn.  101.  35  Atl.  770, 

34:  279 
Slaughter  houses. 

215.  The  necessity  or  expediency  of  pro- 
hibiting slaughter  houses  in  a  city  is  im- 
plied from  an  ordinance  making  that  pro- 
hibition without  any  provision  for  investi- 
gation into  the  character  or  condition  of  the 
slaughter  houses.  Belling  v.  Evansville,  144 
Ind.  644,  42  N.  E.  621.  35:272 

216.  An  ordinance  prohibiting  the  mainte- 
nance of  any  slaughter  house  within  the 
city,  when  authorized  by  statute,  cannot  be 
defeated  by  the  courts  on  the  ground  that 
it  is  unreasonable.  Id. 
Keeping  hogs. 

217.  An  ordinance  making  it  unlawful  to 
keep  any  hog  within  the  corporate  limits 
of  a  town  cannot  be  held  void  for  unreason- 
ableness under  statutes  giving  power  to  de- 
fine nuisances  and  to  regulate  and  control 
the  keeping  of  animals  in  the  town.  [Af- 
firmed bv  divided  court.]  Darlington  v. 
Ward.  48  S.  C.  570.  26  S.  E.  906,  38:  326 
Cow  stable;  dairy. 

Due    Process    and    Equal    Privileges    as    to, 
see  Constitutional  Law.  682. 


Prohibiting  Dairies  within  City  Limits,  see 

Constitutional  Law,  467. 
See  also  supra,  128. 

218.  Charter  authority  to  a  municipal  cor- 
poration to  prohibit  the  erection  of  cow 
stables  and  dairies  "within  prescribed  lim- 
its" includes  power  to  prohibit  them  any- 
where within  the  city  lirai'^^s.  St.  Louis  v. 
Fischer,  167  Mo.  654, '67  S.  W.  872,  64:  679 
Place  where  liquor  sold. 

219.  The  courts  will  not  declare  void  an 
ordinance  of  a  municipality  empowered  to 
declare  what  shall  be  nuisances,  which  de- 
clares places  to  be  such  where  hop  ale,  hop 
and  malt  mead,  and  cider  are  sold.  l>augel 
V.  Bushnell,  197  111.  20,  63  N.  E.  1086, 

58:  266 

Smoke. 

Police  Power  as  to,  see  Constitutional  Law, 
969. 

Evidence  as  to  InsuflRciency  of  Smoke  Con- 
sumers, see  Evidence,  2143. 

220.  An  ordinance  declaring  the  emission 
of  dense  black  or  thick  gray  smoke  to  be  a 
nuisance,  without  any  limitation  as  to  the 
length  of  time  it  is  emitted,  or  as  to  wheth- 
er it  is  in  fact  a  nuisance  or  not,  and  with- 
out providing  for  any  inquiry  as  to  these 
matters,  is  not  within  the  general  power  of 
a  city  to  declare,  prevent,  and  abate  nui- 
sances. St.  Louis  V.  Edward  Heitzeberg 
Packing  &  P.  Co.  141  Mo.  375,  42  S.  W.  954, 

39:  551 

221.  An  ordinance  prohibiting  the  emis- 
sion of  dense  smoke  within  the  corporate 
limits  of  a  city  is  a  valid  exercise  of  the 
police  power  of  the  municipality.  St.  Paul 
V.  Haugbro,  93  Minn.  59,  100  N.  W.  470, 

66:  441 

d.  Regulation  of  Business. 

As  to  Sale  of  Pork,  see  Constitutional  Law, 
1072. 

As  to  Weight  of  Loaves  of  Bread,  see  Con- 
stitutional Law,  1073. 

As  to  Qualification  of  Plumbers,  see  Waters, 
543. 

Regulation  of  Water  Rates,  see  Waters, 
580-589,  595,  599. 

See  also  supra,  115. 

For  Editorial  Notes,  see  infra,  IV.  §§  6.  8. 

Markets;  sale  of  produce. 

Due  Process  as  to,  see  Constitutional  Law, 
684. 

Police  Power  as  to,  see  Constitutional  Law, 
1061. 

License  for,  see  License,  104-106. 

Prohibition  against  Enforcement  of  Ordi- 
nance, see  Prohibition,  29. 

As  to  Markets  Generally,  see  Markets. 

For  Editorial  Notes,  see  infra,  IV.  §§  6,  8. 

222.  An  ordinance  prohibiting  the  sale  of 
"any  meats,  fish,  butter,  cheese,  lard,  vege- 
tables, or  any  otlier  provisions"  where  dry 
goods,  clothing,  jewelry,  and  drugs  are  sold, 
is  not  authorized  by  111.  general  incorpora- 
tion law,  art.  5.  cl.  50,  §  1.  under  wiiich  the 
city  was  organized,  providing  that  the  city 
council  may  "regulate"  the  sale  of  meats, 
poultry,    fish,    butter,    cheese,    lard,    vegeta- 
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bles,  and  all  other  provisions,  since  the  ordi- 
nance does  not  provide  a  regulation  of  the 
sale  of  provisions,  but  makes  an  arbitrary 
prohibition  of  such  sales  where  certain 
other  goods  are  sold.  Chicago  v.  Netcher, 
183  111.  104,  55  N.  E.  707,  48:  261 

223.  A  penal  ordinance  prohibiting  any 
colored  netting  or  other  material  which  has 
a  tendency  to  conceal  the  true  color  or 
quality  of  the  goods  to  be  used  for  cover- 
ing any  box,  basket,  or  other  package  of 
fruit,  berries,  or  vegetables  of  any  kind,  is 
a  vexatious  and  unreasonable  interference 
with  and  restriction  upon  the  rights  of 
dealers  in  fruit,  and  is  therefore  void  when 
based  only  on  the  general  police  power  of 
the  city.  Frost  v.  Chicago,  178  111.  250,  52 
N.  E.  869,  49:  657 
Sale  of  cigarettes. 

License  for,  see  License,  89. 

224.  Cigarettes  are  not  included  among 
the  "other  provisions"  referred  to  in  111. 
Rev.  Stat.  chap.  24,  art.  5,  §  1,  Tj  50,  pro- 
viding for  the  regulation  by  cities  of  sales 
of  specified  articles  of  food  "and  all  other 
provisions."  Gundling  v.  Chicago,  176  111. 
340,  52  N.  E.  44,  48:  230 
Inspection   of  milk. 

Requiring  Venders  to  Furnish  Sample  for, 
see  Constitutional  Law,  1065. 

See  also  License,  83;  Search  and  Seizure, 
1. 

225.  An  ordinance  requiring  the  inspec- 
tion of  milk  sold  within  the  limits  of  the 
city,  and  providing  for  the  licensing  of  ven- 
dors, is  not  void  as  affecting  persons  be- 
yond the  limits  of  the  municipality,  where 
it  only  touches  those  who  bring  or  send 
their  milk  into  the  citv  for  sale.  Xorfolk 
V.  Flynn.  101  Va.  473,  44  S.  E.  717,  62:  771 
Secondhand  dealers;  junk  dealers;  pawn- 
brokers. 

For  Editorial  Xotes,  see  infra,  IV.  §  8. 

226.  A  city  council  is  without  authority 
or  power  to  enact  an  ordinance  for  the  reg- 
ulation of  secondhand  stores  vmless  it  is 
given  bv  special  legislative  authority.  State 
V.  Itzcovitch.  49  La.  Ann.  366.  21  So.  .")44. 

37:  673 

227.  An  ordinance  making  it  unlawful  to 
import  into  a  town  any  secondhand  cloth- 
ing, garment,  elotii,  or  bed  furniture,  for  the 
purpose  of  selling  or  offering  it  for  sale,  is 
void  as  an  attempt  absolutely  to  prohibit 
a  lawful  business  not  in  itself  necessarily  a 
nuisance,  but  which  may  be  conducted  with- 
out danser  to  the  rnmmunitv  when  properlv 
reirulated.  State  v.  Talt.  118  X.  C.  1190.  23 
S.E.  970.  32:  122 

228.  Prohibiting  purchases  from  boys,  in- 
toxicated persons,  or  habitual  drunkards,  by 
licenspd  pawiihrokfrs  or  j\ink  dealers,  is  not 
nnrfasi)ii;ili]p.  Cratul  Ra|)i(ls  v.  Brandv,  lO.'j 
.Midi.   OTii.  C,\   X.  W.  I'll.  .32:  116 

■221).    i;r<|uiriiiL'    a    h-^id    of    i^2.0(\(}    from    a 


uiik    ilcnloi-    or    -iMMii'lliaiid    dealor.    and    one 
f    .<."!. (Mill    frmn    a    pa  wnlirokor.    eonditirinrd  i 

-■   -'         '      -    -••   *'•■■     ■'—   "1-- iiul 

Id. 


frir   tin-   iili-iT\-aii<-p   ni   the   fity   chart 
i.ri'.iiiaiii-i'-,  i-  ii'it   uiirea-iiiiablp 
Dealing  in  rags. 

2M0.  An  ordinance  forbidding  the  business 


of  collecting,  storing,  and  dealing  in  rags 
within  the  thickly  settled  portions  of  the 
city,  except  when  conducted  by  licensed  per- 
sons, is  not  unreasonable  or  in  excess  of 
statutory  authority  to  make  orders  and  by- 
laws, not  repugnant  to  law,  for  preserving 
the  peace  and  good  order  and  maintaining 
the  internal  police.  Com.  v.  Hubley,  172 
Mass.  58,  51  N.  E.  448,  42:  403 

Closing  stores. 

231.  An  ordinance  requiring  the  closing  of 
stores  at  7:30  p.  m.,  excepting  Saturday 
night,  is  not  authorized  by  general  charter 
authority  to  make  by-laws,  rules,  and  regu- 
lations for  preserving  the  health  of  the  citi- 
zens, and  such  as  are  deemed  necessary  for 
the  better  government  of  the  town.  State 
V.  Ray,  131  N.  C.  814,  42  S.  E.  960,  60:  634 
Regulating  Sunday  business. 

Equal  Protection  and  Privileges  as  to  Sun- 
day Laws,  see  Constitutional  Law,  11. 
a,  5,  6. 

232.  A  municipal  ordinance  is  not  repug- 
nant to  state  laws  because  it  excepts  from 
an  inhibition  of  Sunday  business  certain 
kinds  of  business  not  exempted  from  the 
operation  of  the  state  law,  as  it  does  not 
legalize  or  license  the  excepted  occupa- 
tions. Theisen  v.  McDavid,  34  Fla.  440,  16 
So.  321,  26:  234 

233.  Power  to  pass  ordinances  to  preserve 
the  public  peace  and  morals  includes  the 
power  to  prohibit  mercantile  business  on 
Sunday.  Id. 

e.  Other  Instances. 

Delegation  of  Power  as  to,  see  supra,  67. 

When  Ordinance  Regulating  Pawnbrokers, 
etc.  Held  Void,  see  Courts,  509. 

Enjoining  Municipal  Interference  with  Cem- 
etery, see  Injunction,  82. 

Enjoining  Interference  by  Ordinance  with 
Water  Company's  Contract,  see  Injunc- 
lion,  81. 

For  Muzzlmg  or  Confining  Dogs,  see  Ani- 
mals, 19. 

For  Filling  up  Wells  on  Premises  Where 
Bread  is  Made,  see  Bakery. 

Regulations  as  to  Buildings,  see  Buildings, 
I. 

Requiring  Hackmen  to  Keep  Outside  of  De- 
pot, see  Carriers,  1067. 

Regulation  of  Disorderly  Houses,  see  Dis- 
orderly Houses. 

Effect  of  Remedy  at  Common  Law,  see 
Criminal  Law,  183. 

Against  Peeking  into  Windows,  see  Disor- 
derly Persons,  2,  3. 

As  to  Electric  Wires,  see  Electricity,  I. 

As  to  Explosive  Powder,  see  E.xplosions  and 
Explosives,  1. 

Prohibiting  Extensive  Storing  of  Explosives 
within  Citv  Limits,  .see  Constitutional 
Law.  676. 

Regulations  to  Protect  Health,  see  Health, 
III. 

Regulation  of  Insane  Hospitals,  see  Hos- 
pitals. 6. 

Proliiliiting  Women  Entering  Building 
where  Liquor  is  Sold,  see  Constitutional 
Law,   927. 
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Regulation    of   Livery    Stables,    see   Livery 

Stables,  2,  3. 
Regulation  of  Gas  Rates,  see  Gas,  19-24. 
Power    to    Regulate    Telephone    Rates,    see 

Telephones,  10,  21-24. 
As   to   Association    with    Thieves,   etc.,    see 

Constitutional  Law,  933. 
For  Editorial  Notes,  see  infra,  IV.  §  8. 

234.  The  city  council  of  the  city  of  To- 
peka  has  the  power  by  ordinance  to  require 
the  keepers  of  boarding  houses,  restaurants, 
and  hotels  to  furnish  the  street  commission- 
er the  names  of  persons  liable  to  poll  tax 
boarding  or  lodging  in  their  houses,  and  to 
impose  a  fine  for  refusal  to  do  so.  Topeka 
V.  Boutwell,  53  Kan.  20,  35  Pac.  819, 

27 :  593 

235.  A  grant  by  ordinance  of  the  exclu- 
sive right  for  ninety-nine  years  to  the  use 
of  batture  in  front  of  riparian  property  is 
in  the  nature  of  a  perpetuity,  and  is  not  a 
mere  revocable  license  which  is  within  the 
scope  of  the  administrative  power  of  city 
authorities  who  have  no  power  of  aliena- 
tion. Louisiana  Const.  &  I.  Co.  v.  Illinois  C. 
R.  Co.  49  La.  Ann.  527,  21  So.  891,      37:  661 

236.  A  city  ordinance  providing  that  the 
provisions  of  a  prior  ordinance  limiting  the 
right  of  an  elevated-railroad  company  to  ac- 
quire land  for  its  right  of  way  shall  not  ap- 
ply to  property  located  adjacent  to  an  al- 
ley which  has  not  been  opened,  but  that  a 
right  of  way  in  addition  to  the  amount  lim- 
ited in  the  prior  ordinance  may  ue  acquired, 
— is  not  ultra  vires  as  changing  the  act  of 
incorporation,  under  which  the  company 
was  entitled  to  condemn  a  wider  right  of 
way.  Tudor  v.  Chicago  &  S.  S.  R.  T.  R.  Co. 
164'  111.  73,  46  N.  E.  446,  36:  379 

237.  An  ordinance  prohibiting  the  cultiva- 
tion for  agricultural  purposes  of  more  than 
one  eighth  of  an  acre  by  any  family  or 
household  within  the  corporate  limits,  ex- 
cept for  flower  gardens,  or  grapes,  or  trees, 
and  except  for  planting  oats,  rye,  or  bar- 
ley, between  November  1  and  February  15, 
is  a  valid  exercise  of  police  power,  under  a 
charter  giving  full  power  to  make  ordi- 
nances which  shall  appear  to  the  council 
"necessary  and  requisite"  for  the  welfare, 
convenience,  and  health  of  the  town.  Sum- 
merville  v.  Pressley,  33  S.  C.  56,  11  S.  E. 
545,  8:  854 

238.  The  condemnation  and  prohibition  of 
any  attempt  to  repair  a  building  made  un- 
safe by  injuries  from  fire  is  within  the  po- 
lice power  of  a  city.  Monteleone  v.  Royal 
Ins.  Co.  47  La.  Ann.   1563.   18  So.  472. 

56:  784 

239.  The  distance  of  100  feet  fixed  by  or- 
dinance as  the  nearest  to  a  church,  school- 
house,  or  dwelling  that  a  steam  shoddy  ma- 
chine or  steam  carpet-beating  machine  shall 
be  established,  is  not  unreasonable.  Ex 
parte  Lacev,    108   Cal.    326.   41    Pac.   411. 

38:  610 

240.  An  ordinance  absolutely  prohihitinir 
drummers,  runners,  hackmen,  cabmen,  and 
all  other  persons  from  entering  a  union  rle- 
poi.  without  the  owner's  consent,  to  solicit 
custom  or  patrons,  is  not  within   the  gen- 


eral-welfare clause  of  a  city  charter.     Cos- 
grove  V.  Augusta,  103  Ga.  835,  31  S.  E.  445, 

42:  711 
As  to  private  trespasses. 

241.  A  common  council  of  a  borough,  or 
ganized  under  the^New  Jersey  act  for  the 
formation  of  boroughs  (N.  J.  Supp.  Rev.  p 
44)  has  no  power  to  pass  an  ordinance  mak 
ing  a  private  trespass  penal.  Bregguglia  v 
Lord  (N.  J.  Sup.)  53  1^.  J.  L.  168,  20  Atl 
1082,  11:407 
Sale  of  tickets. 

As    to    Regulation    of    Fare    Generally,    see 

Carriers,   1081-1091. 
Requiring  Sale  of  Tickets  at  Reduced  Rates, 

see  Carriers,   1088-1091. 
See  also  infra,  273. 

242.  An  ordinance  to  compel  a  bridge  com- 
pany to  sell  100  tickets  for  $1  according  to 
its  contract  with  a  city  is  not  an  exercise  of 
police  power,  but  relates  merely  to  a  con- 
tract in  respect  to  a  financial  matter.  New- 
port V.  Newport  &  C.  Bridge  Co.  90  Ky.  193, 
13  S.  W.  720,  8:  484 

243.  The  rule  that  ordinances  must  be 
general  and  impartial  does  not  apply  to  an 
ordinance  requiring  a  street  railway  com- 
pany to  keep  tickets  for  sale  upon  its  cars, 
where  this  is  enacted  by  virtue  of  a  reser- 
vation of  power  in  a  bill  under  which  the 
company  began  operations  and  which  par- 
takes of  the  character  of  a  contract.  De- 
troit V.  Ft.  Wayne  &  B.  I.  R.  Co.  95  Mich. 
456,  54  N.  W.  958,  20:  79 
Sale  or  giving  away  of  street  car  transfers. 
Requirements   for  Giving  'of  Transfers,  see 

Carriers,  1082,  1084. 

Regulation  of  Street  Railway  Rates  Gen- 
erally, see  Carriers,   1081,   1091. 

Discrimination  in  Rates  Charged  by  Street 
Railway,  see  Commerce,  23a. 

244.  An  ordinance  intended  to  prevent  or 
remedy  an  abuse  of  the  transfer  system  is 
a  legitimate  exercise  of  the  power  expressly 
granted  by  Cal.  Civ.  Code,  §  503,  giving  cit- 
ies the  right  to  make  reasonable  regulations 
for  the  operation  and  management  of  street 
railways.  Ex  parte  Lorenzen,  128  Cal.  431, 
61  Pac.  68,  50:  55 

245.  The  generality  of  the  language  of 
an  ordinance  making  it  a  penal  offense  for 
any  person  except  a  duly  authorized  con- 
ductor or  agent  of  a  street  railway  com- 
pany to  issue,  deliver,  give,  or  sell  any 
transfer,  transfer  check,  or  ticket  issued, 
or  purporting  to  be  issued,  by  such  com- 
pany, does  not  make  the  ordinance  invalid 
on  the  ground  that  it  is  unreasonable  and 
oppressive  by  making  every  person,  how- 
ever innocent,  who  shall  hand  a  transfer  to 
anyone  other  than  the  person  authorized  to 
receive  it,  guilty  of  a  misdemeanor,  since 
the  courts,  in  construing  the  ordinance,  will 
look  to  its  essence  and  spirit,  and  will  apply 
it  only  to  acts  in  their  nature  illegal  or 
fraudulent.  Id. 

246.  An  unconstitutional  attempt  to  en- 
force a  private  civil  contract  by  penal  leg- 
islation is  not  made  by  an  ordinance  pro- 
viding that  it  shall  be  a  misdemeanor  for  a 
passenger  to  give  away   or   sell   any   street 
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railway  transfer,  since  its  primary  object 
is  to  promote  the  convenience  and  welfare 
of  the  traveling  public.  Id. 

Destruction  of  liquor. 

As  to  Sale  of  Liquor  Generally,  see  Intoxi- 
cating Liquors. 

247.  Power  of  a  city  council  to  order  the 
destruction  of  all  the  intoxicating  liquors 
in  the  city  and  pledge  the  faith  of  the  city 
to  pay  for  them,  .in  anticipation  of  riot, 
lawlessness,  and  mob,  as  in  case  of  the 
evacuation  of  Richmond  in  April,  1865,  is 
not  implied  from  charter  provisions  for  by- 
laws, rules,  and  regulations  necessary  for 
the  good  order  and  safety  of  the  city  and 
its  people  or  property,  and  also  prohibiting 
any  private  property  to  be  taken  for  pub- 
lic purposes  without  compensation,  even 
when  the  charter  expressly  provides  that  it 
shall  be  construed  as  a  remedial  statute  in 
favor  of  the  city.  Wallace  v.  Richmond,  94 
Va.  204,  26  S.  H.  586,  36:  554 

248.  A  provision  that  the  police  may  seize 
intoxicating  liquors  and  shut  up  the  houses 
in  which  they  are  kept,  found  in  Va.  act 
February  12,  1863,  in  connection  with  a  pro- 
vision that  the  city  council  may  enact  ordi- 
nances and  impose  penalties  for  their  viola- 
tion, in  regulating  the  sale  of  intoxicating 
liquors,  does  not  give  power  to  destroy  such 
liquors  and  bind  the  city  to  pay  for  them, 
but  is  clearly  intended  as  a  provision  for  a 
penalty  imposed  for  violating  such  laws  and 
ordinances.  Id. 
Compulsory  arbitration. 

249.  An  efficient  provision  for  the  com- 
pulsory arbitration  of  all  disputes  arising 
between  the  grantees  of  a  street  railway 
franchise  and  their  employees  as  to  any 
matter  of  employment  or  wages  is  made  in 
satisfaction  of  a  requirement  therefor  in 
the  city  charter,  where  there  is  a  general 
provision  in  the  franchise  making  it  im- 
perative that  disputes  of  that  character 
shall  be  submitted  to  arbitration,  to  which 
the  grantees  shall  be  parties,  and  that  any 
award  shall  be  binding  for  one  year,  with- 
out providing  a  method  of  procedure.  Wood 
V.  Seattle.  23  Wash.  1.  62  Pac.  135.  52:  369 
Fixing  hours  of  labor. 

Due  Process  as  to.  see   Constitutional  Law, 
714,    715. 

250.  A  city  may,  as  an  incident  of  its  con- 
trol over  its  own  property,  adopt  an  ordi- 
nance limiting  the  number  of  hours  in  which 
laborers  and  mechanics  shall  work  on  the 
public  works  of  the  city;  but  it  has  no 
power  to  make  a  violation  thereof  a  misde- 
meanor, as  a  misdemeanor  is  an  indictable 
offense,  and  the  power  to  create  indictable 
offenses  resides  in  the  general  assembly 
alone,  in  Louisiana.  State  \.  MtNallv.  48 
La.  Ann.  U.IO.  21  So.  27,  :](]-.  533 
Reward  for  conviction  of  arson. 

2.")I.  'I'lio  offer  of  a  rowaid  fur  testimony 
tliiit  shall  ser'iiic  the  convirt  inn  of  persons 
who  >(■!  tire  to  liuiMiiii^s  within  fity  limits 
i-  within  thf  L''f'iii'ia  I  power  to  make  rpLTii- 
latiiHi-  for  the  safety  and  Lrf'iieral  welfare 
of  the  inhahitani -.  {'(^ople  e\  rel.  Ma\'- 
nard  v.  llollv.   ll'.i  Mich.  (i;)7.  7S  X.  W.  Otiil. 

44:  G77 


Inflammable  substances. 

252.  Authority  to  a  municipal  corpora- 
tion to  regulate  the  storage  of  combustible 
and  inllammable  materials  includes  author- 
ity to  prohibit  the  storage  of  refined  and 
other  explosive  oils  within  the  corporate 
limits;  and  an  ordinance  so  providing  is  not 
unreasonable.  Crowley  v.  Ellsworth,  114 
La.  308,  38  So.  199,  69:  276 

253.  A  city  ordinance  forbidding  the  keep- 
ing of  inflammable  or  explosive  oils  within 
the  city  without  license  from  the  common 
council,  and  reserving  to  the  latter  the  right 
to  grant  or  refuse  the  license,  dependent  up- 
on whether  it  deems  the  location  and  build- 
ings suitable  and  the  person  a  proper  per- 
son, and  that  the  license  may  be  revoked 
at  any  time  at  the  option  of  the  council- 
is  invalid  as  permitting  the  exercise  of  an 
arbitrary  discrimination.  Richmond  v.  Dud- 
ley, 129  Ind.  112,  28  N.  E.  312,  13:  587 
Reversing  on  Rehearing,  No  Off.  Rep.  26  N. 
E.  184,  10:  187 
Cutting  weeds. 

Due  Process  as  to,  see  Constitutional  Law, 

766. 
Police  Power  as  to,  see  Constitutional  Law, 

989. 

254.  Power  to  require  the  cutting  of 
weeds  on  city  lots  is  conferred  upon  a  mu- 
nicipal corporation  by  a  charter  empow- 
ering it  to  abate  nuisances  on  private  prop- 
erty to  secure  the  general  health  of  the  in- 
habitants, and  to  pass  such  ordinances  as 
may  be  expedient  in  maintaining  the  health 
and  welfare  of  the  city.  St.  Louis  v.  Gait. 
179  Mo.  8,  77  S.  W.  876,  63:778 

255.  A  clause  in  an  ordinance  forbidding 
the  toleration  of  weeds  on  city  lots,  speci- 
fying that  the  word  shall  be  held  to  include 
rank  vegetable  growths  which  exhale  un- 
pleasant and  noxious  odors,  does  not  make 
the  ordinance  inapplicable  to  other  growths 
commonly  known  as  weeds.  Id. 
Getting  on  or  off  moving  trains. 

256.  A  municipal  ordinance  forbidding, 
imder  penalty,  pas.^engers  to  get  on  or  ofT 
a  moving  train  without  aiithoiity  of  those 
in  charge  thereof,  is  void  for  unreasonable- 
ness and  oppression.  Wice  v.  Chicago  &  N. 
W.  R.  Co.  193  111.  351.  61  N.  E.  1084,  56:  268 

257.  Power  to  make  the  getting  off  by  a 
passenger  from  a  moving  train  a  penal  of- 
fense is  not  conferred  on  a  municipality  by 
charter  authority  to  regulate  the  police  and 
pass  and  enforce  all  necessary  police  ordi- 
nances. Id. 
Steam  whistles. 

258.  An  ordinance  prohibiting  railroad 
steam  whistles  to  be  blown  in  a  city  is  a 
nullity  so  far  as  it  conflicts  with  the  general 
law  of  the  state  requiring  whistles  to  be 
blown  as  signals  to  persons  on  the  track. 
Katzenl)erger  v.  Lawo,  90  Tenn.  235.  16  S. 
W.  fill.  13:  185 
Inspection  of  boilers. 

•2.")!>.  An  ordinance  providing  for  the  in- 
spection of  steam  boilers,  tanks,  pipes,  appa- 
ratus, ete..  at  tlie  expense  of  the  owners, 
and  creating  a  board  of  examiners  and  in- 
^peetors,  cannot  be  supported  by  the  general- 
welfare  clause  in  a  city  charter,  authorizing 


MUNICIPAL  CORPORATIONS.  II.  c,  4. 


2201 


all  ordinances  necessary  to  preserve  the 
peace  and. good  order  of  the  city  and  to 
maintain  its  cleanliness  and  health.  State 
V.  Robertson,  45  La.  Ann.  954,  12  So.  753, 

20:  691 

260.  All  that  a  city  can  do  in  relation  to 
boilers  and  steam  engines,  under  a  general 
charter  with  powers  to  preserve  peace,  good 
order,  cleanliness,  and  health,  is  to  so  locate 
them  that  the  least  injury  will  be  done  in 
case  of  an  explosion.  Id. 
Speed  of  trains. 

Ordinance  as  to,  as  Interference  with  Com- 
merce, see  Commerce,  75. 

Review  of,  by  Court,  see  Courts,  212. 

Speed  as  Proximate  Cause  of  Injury,  see 
Proximate  Cause,  137. 

Violation  of  Ordinance  as  Negligence,  see 
Railroads,  205,  208. 

261.  A  city  ordinance  limiting  the  speed 
of  trains  in  only  one  part  of  a  city  where 
a  railroad  runs  is  unreasonable  and  void, 
where  there  is  no  material  difference  be- 
tween the  character  of  such  part  and  of  an- 
other part  of  the  city  through  which  a  com- 
peting line  runs.  Lake  View  v.  Tate,  130 
111.  247,  22  N.  E.  791,  6:  268 

262.  A  city  ordinance  limiting  the  speed 
of  railway  trains  to  4  miles  an  hour  is  un- 
reasonable and  void  as  applied  to  a  part  of 
the  road  which  is  securely  fenced  on  both 
sides  for  2  miles  through  a  sparsely  settled 
and  comparatively  unimproved  country, 
with  but  one  road  or  street  crossing  in  the 
whole  distance.  Evison  v.  Chicago,  St.  P. 
M.  &  0.  R.  Co.  45  Minn.  370,  48  N.  W.  6. 

11:  434 

263.  An  ordinance  limiting  the  speed  of 
trains  to  10  miles  per  hour  within  the 
corporate  limits  is  not  unreasonable,  where 
the  road  lies  for  a  mile  and  a  quarter  with- 
in such  limits,  and  crosses  four  streets,  two 
of  which  are  main  thoroughfares,  and  build- 
ings located  near  the  road  obstriict.  to  a 
considerable  extent,  a  view  of  the  tracks 
and  approaching  trains,  although  the  princi- 
pal part  of  the  buildings  of  the  municipality 
are  located  to  one  side  of  the  road.  Chicago 
&  A.  R.  Co.  V.  Carlinville,  200  111.  314,  65  N. 
E.  730,  60:  391 

264.  That  an  ordinance  limiting  the  speed 
of  railroad  trains  within  the  corporate  lim- 
its will  prevent  the  railroad  company  from 
giving  its  passengers  the  service  they  de- 
mand, and  also  its  successful  competition 
with  rival  roads,  does  not  make  the  ordi- 
nance void  for  unreasonableness.  Id. 
Circulars,  advertisements,  etc. 

See  also   supra,   148,   149. 

26").  Excepting  newspapers  and  circulars 
in  envelopes  from  the  operation  of  an  ordi- 
nance prohibiting  the  casting  of  handbills 
and  advertisements  into  the  vestibtiles  of 
dwellings  does  not  render  the  ordinance 
\<)id  as  making  invidious  discriminations. 
Philadelphia  v.  P>rabender.  201  Pa.  574,  51 
Atl.   374,  58:  220 

200.  An  ordinance  prohibiting  the  cast- 
ing of  advertisements,  circulars,  handbills, 
and  waste  paper  into  the  vestibules  of  dwell- 
ings is  within  the  chaiter  authority  to  make 


such   regulations  as   shall  be   necessary   or 
convenient   for   the   welfare  of  the  city.  Id. 

267.  Prohibiting  the  casting  of  circulars, 
handbills,  and  advertisements  into  the  vesti- 
bules of  dwellings  does  not  Tnterfere  with 
the  right  to  acquire,  possess,  and  protect 
property,  as  interfering  with  the  advertise- 
ment of  business.  Id. 
Curfew  law;  loitering  on  streets. 

268.  A  municipal  corporation  may  pro- 
vide for  the  punishment  of  persons  loiter- 
ing about  the  streets  and  barrooms  in  idle- 
ness, without  habitation  or  visible  means  of 
support,  and  without  being  able  to  give  a 
satisfactory  account  of  themselves,  under 
charter  authority  to  punish  disorderly  per- 
sons of  all  kinds.  Re  Stegenga,  133  Mich. 
55,  94  N.  W.  385,  61 :  763 

269.  An  ordinance  passed  without  express 
legislative  authority,  prohibiting  all  persons 
under  the  age  of  twenty-one  years  from  be- 
ing on  the  streets  or  alleys  of  the  city  after 
9  o'clock  at  night,  unless  accompanied  by 
parent  or  guardian,  or  in  search  of  a  physi- 
cian under  penalty,  is  void  for  unreasonable- 
ness and  as  an  invasion  of  the  personal 
liberty  of  citizens.  Ex  parte  McCarver,  39 
Tex.  Crim.  Rep.  448,  46  S.  W.  036,  42:  587 
Possession  of  lottery  ticket. 

270.  A  municipal  corporation  may  make 
the  mere  possession  of  a  lottery  ticket  a 
misdemeanor,  where  by  the  Constitution  it 
has  power  to  make  and  enforce  such  police 
and  other  regulations  as  are  not  in  conflict 
with  general  laws,  and  the  suppression  of 
lotteries  is  part  of  the  public  policy  of  the 
state  as  evidenced  by  its  penal  laws.  Ex 
parte  McClain,  134  Cal.  110,  66  Pac.  69, 

54:  779 
Tenpin  alleys. 

271.  The  power  to  regulate  tenpin  alleys, 
given  by  the  general  statutes  to  a  city,  does 
not  authorize  an  ordinance  forbidding  the 
location  of  such  alleys  within  the  fire  limits 
of  the  city,  or  within  100  yards  of  any  pri- 
vate residence  or  business  house,  where  the 
only  place  within  the  corporate  limits  and 
outside  of  the  prohibited  points  at  which 
such  .nn  alley  could  be  located  would  be  600 
yards  from  the  business  center,  and  in  a 
portion  of  the  city  remote  from  any 
thoroughfare  or  public  place,  since  the  power 
to  regulate  does  not  include  the  power  to 
suppress  or  prohibit.  Ex  parte  Patterson, 
42  Tex.  Crim.  Rep.  256,  58  S.  W.  1011, 

51:  654 
Working   on   Christmas. 

272.  A  municipal  corporation  cannot,  un- 
der the  general  welfare  clause,  prohibit  one 
from  carrying  on  a  lawful  vocation  on 
Christmas  day,  when  there  is  nothing  in 
the  character  of  the  business  which  is  cal- 
culated to  interfere  with  the  peace,  good 
order,  and  ."afetv  of  the  community.  Watson 
V.   Thomson,   116   Ga.   546,  42   S.  E.   747, 

59:  602 

4.  Enforcement    of   Ordinance. 

Liability    for    Enforeement,    see    infra,   468; 
Malicious  Prosecution,  29. 
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Liability  for  Failure  to  Enforce,  see  infra, 
471,  549,  550. 

Favoritism  in,  see  Animals,  65. 

Mode  of  Appealing  from  Decision,  see  Ap- 
peal and  Error,  59. 

Due  Process  in,  see  Constitutional  Law, 
()74,  676. 

Procedure  for,  see  Criminal  Law,  68,  70. 

Plea  of  Guilty  under  Invalid  Ordinance,  see 
Criminal  Law,  134. 

Effect  of  Statutory  Provision  for  Punish- 
ment of,  see  Criminal  Law,  179-184- 

Punishment  for  Violation  of,  see  Criminal 
Law,  205,  213,  217. 

Injunction  against,  see  Highways,  49;  In- 
junction, 317-332. 

Prohibition  against,  see  Prohibition,  29,  30. 

Liability  for  Violating  License  Ordinance, 
see  License,  53,  54. 

Right  to  Jury  Trial  on  Prosecution  for  Vio- 
lating, see  Jury,  31-34,  58. 

Joint  Action  to  Prevent  Violation,  see  Par- 
ties, 118. 

See  also  supra,  115,  122-126;  infra,  212,  501- 
505,  509. 

For  Editorial  Notes,  see  infra,  IV.  §  7. 

273.  The  power  to  require  a  street  rail- 
road company  to  sell  tickets  on  each  car  in- 
cludes the  power  to  enforce  the  ordinance 
by  fine.  Detroit  v.  Ft.  Wayne  &  B.  I.  R. 
Co.  95  Mich.  456,  54  N.  W.  958,  20:  79 

274.  A  proceeding  by  a  municipal  corpo- 
ration to  enforce  such  fines  and  penalties  as 
are  ordinarily  and  by  usage  enforced  by 
municipalities  is  not  a  prosecution  or  crim- 
inal in  its  nature,  but  only  quasi  criminal, 
whatever  may  be  the  form  of  the  procedure. 
Ex  parte  Fagg,  38  Tex.  Crim.  Rep.  573,  44 
S.  W.  294,  40:  212 

275.  An  order  or  direction  by  the  mayor 
to  enforce  an  ordinance,  which  need  not  be 
made  by  a  written  order,  is  sufficiently 
made  by  a  letter  or  order  which  is  under- 
stood by  both  parties  as  a  direction  to  en- 
force the  ordinance,  although  it  is  not  in 
words  or  form  an  order  or  even  a  request. 
Eichenlaub  v.  St.  Joseph,  113  Mo.  395,  21 
S.  W.  8,  18:  590 

d.  Contracts  Generally. 

Limiting  Hours  of  Labor  on,  see  Constitu- 
tional Law,  711-715. 

Interference  with  Right  of,  see  Constitu- 
tional Law,  694,  733,  734. 

Between  City  and  Holder  of  its  Bonds,  see 
Constitutional  Law,  1176. 

Effect  of  Allowing  Claim  on  Invalid  Con- 
tracts, see  Contracts,  590. 

Effect  of  Private  Interest  of  Officer,  see  Con- 
tracts, 510-513. 

\Yith  Railroad  Company,  Validity  of,  see 
Contracts,  495. 

Court's  Power  to  Declare  Compromise  Void. 
see   Courts,   182. 

Estoppel   to   Enforce,    see   Estoppel.    1. 

Estoppel  of  Municipalitv  by,  see  Estoppel. 
1.5-22. 

Judicial  Notice  of  Corruption  in  Letting  of, 
see  Evidence.  32. 


Injunction  against,  aee  Injunction,  325,  343, 

344,  346. 
As   to   Electric  Light   Wires   in   Street,   see 

License,  62. 
Who  may  Maintain  Action  on  Contract,  see 

Parties,  73-79. 
Sufficiency    of    Complaint   by   City    on,    see 

Pleading,  588. 
Necessity    of    Advertising   and    Letting   by 

Bid,  see  Contracts,  VII.  b. 
As  to  Public  Contracts  Generally,  see  Con- 
tracts, VII. 
Contract     for     Public     Improvements,     see 

Public  Improvements,  II. 
See  also  supra,  82;  infra,  541. 
For  Editorial  Notes,  see  infra,  IV.  §§  6,  15. 

276.  A  waiver  of  strict  performance  of  a 
sewer  contract  according  to  specifications 
is  within  the  power  of  the  common  council 
of  a  city.  Weston  v.  Syracuse,  158  N.  Y. 
274,  53  N.  E.  12,  43:  678 

277.  A  loan  of  the  city's  credit  to  a  cor- 
poration is  not  made  by  a  contract  between 
a  city  and  a  railroad  company  by  which  one 
half  of  the  expense  of  abolishing  grade 
crossings  in  the  city  is  to  be  reimbursed 
to  the  city  by  the  railroad  company.  Brooke 
V.  Philadelphia,  162  Pa.  123,  29  Atl.  387, 

24:  781 

278.  Where  a  city  has  power  under  its 
charter  to  enter  into  a  contract  with  an- 
other for  the  construction  and  operation  of 
waterworks  therein,  the  right  and  duty  at- 
taches to  it  to  make  the  contract  for  the 
personal  benefit  of  inhabitants  within  its 
corporate  limits.  Paducah  Lumber  Co.  v. 
Paducah  Water  Supply  Co.  89  Ky.  340,  12 
S.  W.  554,  7:  77 

279.  A  taxpayer  cannot  maintain  a  suit 
to  vacate  an  illegal  contract  by  a  city  grant- 
ing an  exclusive  right  for  a  term  of  yeari 
to  supply  it  with  water,  in  the  absence  of 
averments  showing  injury  to  him  as  a  tax- 
payer,— as,  that  he  is  prevented  from  get- 
ting water  on  better  terms,  or  that  he  is 
compelled  under  the  contract  to  get  water 
from  the  grantee.  Altgelt  v.  San  Antonio, 
81  Tex.  436,  17  S.  W.  75,  13:  383 
Capacity  to  contract  generally. 

See  also  infra,  347-360. 
•  280.  A  city  can  bind  itself  by  such  con- 
tracts only  as  it  is  authorized  by  its  char- 
ter to  make,  and  cannot  deny  to  itself  the 
right  to  exercise  the  legislative  powers 
vested  in  its  common  council.  Syracuse 
Water  Co.  v.  Syracuse,  116  N.  Y.  167,  22 
X.  E.  381,  5:  546 

281.  Persons  contracting  with  a  munic- 
ipal corporation  must,  at  their  peril,  inquire 
into  the  power  of  the  corporation  or  its 
officers  to  make  the  contract.  State  ex  rel. 
St.  Paul  V.  Minnesota  Transfer  R.  Co.  80 
Minn.   108,  83  N.  W.  32,  50:  656 

282.  The  validity  of  a  contract  of  a  mu- 
nicipal corporation,  which  can  be  performed 
only  by  a  resort  to  taxation,  depends  upon 
the  power  of  such  corporation  to  levy  and 
collect  a  tax  for  that  purpose.  Manning  v. 
Devils  Lake  (N.  D.)   99  N.  W.  51,      65:  187 

283.  Liability  for  part  of  the  expense  of 
building   a   viaduct   or  bridge   over  railroad 
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tracks  within  a  city,  for  the  safety  and 
convenience  of  the  public,  may  be  incurred 
by  the  city  when  it  is  deemed  just,  under 
a  contract  with  the  railroad  company,  even 
if  the  city  might  be  able  to  compel  the 
railroad  company  to  build  it  at  its  own  ex- 
pense. Argentine  v.  Atchison,  T.  &  S.  F. 
R.  Co.  55  Kan.  730,  41   Pac.   946,        30:  255 

284.  A  municipality  is  not  prevented  from 
contracting  with  a  private  individual,  as 
well  as  with  a  corporation,  for  lighting  its 
streets  with  electricity,  by  reason  of  a 
statute  which  authorizes  the  formation  of 
electric  light  companies,  dnd  empowers  mu- 
nicipal authorities  to  deal  with  them.  Citi- 
zens Electric  Light  &  P.  Co.  v.  Sands,  95 
Mich.  551,  55  N.  W.  452,  20:  411 

285.  A  contract  to  supply  water  for  a 
boiler  to  make  steam  to  heat  a  greenhouse 
is  one  which  a  municipal  corporation  may 
legally  make,  where  it  has  a  municipal 
water  supply.  Watson  v.  Needham,  161 
Mass.  404,  37  N.  E.  204,  24:  287 

286.  A  municipal  corporation  has  no  pow- 
er to  contract  to  pay  a  water  company  for  a 
water  supply  a  sum  annually,  in  perpetuity, 
equal  to  5  cents  on  the  $100  of  the  "pres- 
ent valuation  of  assessment,"  under  a  stat- 
ute authorizing  it  to  levy  annually  a  tax  not 
exceeding  5  cents  on  the  $100  of  assessed 
property.  Westminster  Water  Co.  v.  West- 
minster, 98  Md.  551,  56  Atl.  990,       64:  630 

287.  A  municipal  corporation  has  no 
power  to  contract  to  levy  5  cents  on  each 
$100  of  assessed  property  within  its  lim- 
its, in  perpetuity,  in  payment  for  a  water 
supply,  under  a  statute  authorizing  it  to 
levy  annually  a  tax  not  exceeding  that 
amount,  "and  out  of  the  proceeds  to  pay 
the  water  company  such  sum  as  the  mayor 
and  common  council  may  deem  proper."  Id. 

288.  A  municipal  corporation  having  au- 
thority to  contract  for  a  water  supply  may 
agree  to  pay  a  portion  of  the  taxes  assessed 
for  any  year  against  a  water  company,  in 
addition  to  the  specified  amount  for  water 
to  be  supplied  by  the  company,  if  the  con- 
sideration for  the  agreement  is  reasonably 
adequate,  and  the  contract  is  reasonable 
and  fair  and  for  a  reasonable  length  of  time. 
Maine  Water  Co.  v.  Waterville,  93  Me.  580, 
45  Atl.  830.  49:  294 

289.  A  city  may  contract  for  the  disposal 
of  sewage  from  the  outfall  of  sewers,  al- 
though this  is  outside  the  corporate  limits. 
McBean  v.  Fresno,  112  Cal.  159,  44  Pac.  358, 

31:  794 

290.  A  village  board  may  contract  for  a 
cremating  furnace  to  consume  garbage  or 
deal  animals,  etc.,  as  a  means  of  conserv- 
ing the  health  of  the  city,  under  the  gen- 
eral power  conferred  to  prevent  and  abate 
nuisances.  Kilvington  v.  Superior,  83  Wis. 
222.  .53  N.  W.  487.  18:  45 
Ultra  vires  contract. 

Recovering  Property  after  Ultra  Vires  Sale, 

see  Action  or  Suit.  30, 
Convevance  to  City  in  Consideration  of,  see 

Deeds,  31. 
Grant    of    Exclusive    Privilpofo    to    Electric 

Light  Company,  see  Electric  Lights,  2. 


Estoppel  to  Set  up  Ultra  Vires,  see  Estop- 
pel, 277. 

Mandamus  to  Compel  Enforcement  of,  see 
Mandamus,  75. 

Agreement  to  Keep  Pavement  in  Repair, 
see  Public  Improvements,  29. 

See  also  infra,  299. 

For  Editorial  Notes,  see  infra,  IV.  §  15. 

291.  A  contract  on  the  part  of  a  city, 
made  by  accepting  a  deed  of  a  right  of  way 
for  a  sewer  pipe,  to  the  effect  that  the  city 
will  have  the  sewer  so  constructed  with  a 
suitable  valve  as  to  prevent  water  from 
flowing  back  into  the  grantor's  premises,  is, 
in  the  absence  of  express  charter  power  to 
make  such  a  contract,  valid  only  so  far  as 
the  city  would  have  been  bound  by  law  in 
the  absence  of  any  contract, — ^that  is,  for 
negligence  in  the  execution  of  the  work; 
but  so  far  as  it  assumes  to  insure  or  guar- 
antee the  grantor  against  damage  it  is  void. 
Nashville  v.  Sutherland,  92  Tenn.  335,  21 
S.  W.  674,  19:  619 

292.  A  mortgage  securing  an  ultra  vires 
loan  of  the  money  of  a  city  by  its  officers 
in  excess  of  its  charter  powers  may  be 
foreclosed  against  one  who  bought  the  prop- 
erty with  full  knowledge  of  the  mortgage, 
since  the  city  is  not  bound  by  the  unlawful 
acts  of  its  officers.  Fergus  Falls  v.  Fergus 
Falls  Hotel  Co.  80  Minn.  165,  83  N.  W.  54, 

50:  170 

293.  A  covenant  by  a  city  to  keep  a  street 
open  for  its  whole  width,  in  consideration 
of  the  conveyance  of  a  certain  strip  of  land 
to  it,  is  ultra  vires  and  void.  Penley  v.  Au- 
burn, 85  Me.  278,  27  Atl.  158,  21:657 
Execution;  mode  of  contracting. 
Sufficiency    of    Writing    within    Statute    of 

Frauds,  see  Contracts,  195a,  196. 
See  also  supra,  73. 

294.  An  ordinance  which  is  in  effect  an 
offer  by  a  city,  when  accepted,  creates  a 
contract  to  be  construed  and  interpreted 
like  any  other  written  contract.  Vincennes 
V.  Citizens'  Gaslight  &  C.  Co.  132  Ind.  114. 
31  N.  E.  573,  16:  485 

295.  The  right  to  lay  a  private  sewer  in 
the  streets  of  a  city  need  not  be  granted  by 
ordinance,  but  it  may  be  done  by  contract. 
Stevens  v.  Muskegon,  111  Mich.  72,  69  N. 
W.  227,  36:  777 

296.  A  contract  may  be  made  upon  mo- 
tion or  by  resolution  by  a  city  council, 
under  statutes  authorizing  it  to  contract, 
but  not  requiring  an  ordinance  therefor. 
Illinois  Trust  &  Sav.  Bank  v.  Arkansas 
City,  76  Fed.  271,  40  U.  S.  App.  257.  22  C. 
C.  A.   171,  34:  518 

297.  The  validity  of  a  contract  with  a 
city  in  no  way  depends  upon  the  execution 
of  duplicate  copies  as  required  by  a  pro- 
vision that,  in  every  case  of  contract  en- 
tered into,  duplicate  copies  shall  be  exe- 
cuted, one  of  which  shall  be  filed  and  not 
taken  from  the  office  except  for  the  purpose 
of  evidence.  Saleno  v.  Neosho,  127  Mo.  627. 
30    S.   W.    190,  27:  76!) 

298.  The  presentation  to  a  city  council 
in  open  session,  by  a  private  party  named 
as   grantee   in    a    defeated    ordinance,    of   a 
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written  acceptance  of  the  terms  of  the  ordi- 
nance and  a  bond  to  construct  waterworks 
accordingly,  the  construction  of  the  work 
and  location  of  the  hydrants  by  such 
grantee  under  direction  of  the  city  council, 
the  actual  acceptance  and  use  of  the  works 
by  the  city  when  completed,  and  the  pas- 
sage by  the  council  of  a  formal  resolution 
accepting  such  works, — constitute  a  bind- 
ing contract  for  the  construction  and  opera- 
tion of  the  works  according  to  the  terms  of 
such  ordinance  between  the  city  and  the 
grantee  therein.  Illinois  Trust  &  Sav.  Bk. 
V.  Arkansas  City,  76  Fed.  271,  40  U.  S.  App. 
257,  22  C.  C.  A.  171,  34:  518 

Valid  in  part. 

299.  The  remainder  of  a  divisible  contract 
of  a  municipal  corporation  may  be  en- 
forced, although  part  of  such  contract  is 
idtra  vires,  but  neither  malum  in  se  nor 
malum  prohibitum,  unless  it  appears  from 
:i  consideration  of  the  entire  agreement  that 
it  would  not  have  been  made  independently 
of  the  part  which  is  void.  Illinois  Trust  & 
Sav.  Bank  v.  Arkansas  City,  76  Fed.  271, 
40  U.  S.  App.  257,  22  C.  C.  A.  171,  34:  518 
Ratification;  rescission;  cancelation. 
Ratification    of    Ordinance,    see    supra,    131, 

132. 
Repayment  as  Condition  of  Rescission,  see 

Action  or  Suit,  30. 
(Question    for   Jury    as    to    Ratification,    see 

Trial,  228. 
As  to  Water  Rates,  see  Waters,  585. 

300.  Ratification  and  acquiescence  cannot 
lie  invoked  to  legalize  a  contract  of  a  mu- 
nicipality, made  by  its  officers  in  excess  of 
authorit,v,  even  though  the  contract  has 
been  performed  by  one  of  the  parties. 
Clarksburg  Electric  Light  Co.  v.  Clarks- 
burg, 47  W.  Va.  739,  35  S.  E.  994,     50:  142 

301.  Subsequent  appropriations  for  instal- 
ments coming  due  on  a  contract  made  by 
city  authorities  in  violation  of  statute  pro- 
liibiting  contracts  for  which  appropriations 
had  not  already  been  made  cannot  operate 
n>  a  latification  of  the  contract  so  as  to 
make  it  binding.  Indianapolis  v.  Wann,  144 
Iiid.  175.  42  N.  E.  901.  31:  743 

302.  Ratification  of  a  sale  to  a  city  not- 
withstanding a  commission  paid  to  its 
iiii'ent  by  the  seller,  confirms  it  subject  to 
the  warranties  made;  and  the  city  may. 
when  sued  for  the  purchase  price,  recoup 
to  the  extent  of  any  damage  sustained  by 
the  breach  of  anv  warranty.  Findlav  v. 
Pertz.  31  U.  S.  App.  340.  i:^  C.  C.  A. '559. 
66  Fed.  427,  29:  188 

303.  A  city  upon  discovering  that  its 
agent  was  paid  a  ponimission  upon  a  sale 
to  it  may  either  rep\uliate  or  tatify  and 
affirm   the   contract,   as    it    elects.  Id. 

304.  Payment  by  a  niunicipal  corpora- 
tion of  the  bill  of  tlip  city  pUiiiihor  for  con- 
necting, by  direction  of  tlie  siiperiiit eiideiit 
of  waterworks,  the  city  water  mains  witli 
a  well  whieh  was  in  fart  on  pi'i\"ate  ]irop- 
(■rty.  hut  wliicli  was  not  kiiMwn  to  lie  so. 
hy  either  the  superintiMuliv:'  nr  any  of  the 
city  ofliccrs.  docs  not  (■■m.-t  ji  i,;,.  ;^  ratifica- 
tion of  the  act,  so  as  to  render  the  citv  lia- 


ble to  pay  for  water  taken  from  the  well. 
Wilson  V.  Mitchell,  17  S.  D.  515,  97  N.  W. 
741,  _  05:  158 

305.  A  municipal  corporation  cannot  rat- 
ify the  act  of  the  superintendent  of  its 
waterworks  system  in  entering  upon  private 
property  and  connecting  a  well  there  lo- 
cated with  the  city  water  mains  without 
consent  of  its  owner,  so  as  to  become  lia- 
ble for  the  water  taken  from  the  well; 
since,  having  no  authority  to  make  such 
entry  itself,  it  could  not  ratify  the  act  when 
performed  by  its  agent.  Id. 

306.  The  cancelation  of  a  contract  by  a 
municipality  for  a  water  supply  will  not 
be  made  by  a  court  of  equity  merely  be- 
cause of  the  inadequacy  of  the  supply,  for 
which  the  water  company  is  not  in  fault, 
but  which  is  due  to  the  inadequate  capacity 
of  the  springs  which  the  contract  requires 
the  supply  to  be  obtained  from.  Du  Bois 
v.  Du  Bois  City  Waterworks  Co.  176  Pa. 
430,  35  Atl.  248,  34:  92 

307.  The  right  of  a  city  to  rescind  a  sale 
to  it  because  a  commission  was  paid  to  its 
officer  through  whom  it  was  made  is  not 
affected  by  the  fact  that  the  seller  did  not 
know  that  the  city  was  ignorant  of  the  dou- 
ble relation  of  such  officer  and  supposed 
that  he  would  give  the  city  credit  for  the 
commission.  Findlay  v.  Pertz,  31  U.  S.  App. 
340,  13  C.  C.  A.  559,  66  Fed.  427,  29:  188 
Change  or  abandonment. 

308.  One  contracting  for  a  certain  com- 
pensation to  perform  work  for  a  municipal 
corporation  in  connection  with  a  public  im- 
provement is  bound  to  take  notice  that  the 
corporation  may  at  any  time  change  the 
plan  of  the  work  or  even  abandon  it  alto- 
gether; and  he  cannot  recover  damages  for 
the  refusal  of  the  corporation  to  complete 
its  improvement,  even  although  the  effect 
of  such  refusal  is  to  deprive  him  of  the  com- 
pensation agreed  upon.  Schipper  v.  Aurora, 
121   Ind.   154,  22  N.  E.  878,  6:  318 

309.  If  a  municipal  corporation  in  mak- 
ing an  improvement  wholly  within  its  pow- 
ers enters  into  a  contract  beyond  its  au- 
thority, but  not  prohibited  by  statute  or 
public  policy,  for  the  performance  of  work 
thereon,  it  cannot,  after  work  has  been  done 
thereunder  which  inures  to  its  benefit,  re- 
fuse to  complete  the  contract  without  mak- 
ing compensation  to  the  one  conferring  the 
benefit,  at  least  for  the  value  of  the  labor. 

Id. 

Power  to  bind  successors;  duration  of  con- 
tract. 

Court's  Power  to  Declare  Contract  Void,  see 
Courts,  181. 

Grant  of  Perpetual  Privilege  to  Water  Com- 
pany, see  Waters.  III.  a. 

See  also"  supra.  129.  130;  infra,  392;  Public 
Grounds.  3. 

For  lulitorial  Notes,  see  infra,  IV.  §   15. 

310.  A  municipal  corporation  cannot  con- 
tract away  the  taxing  or  police  power  of 
the  legislature  in  giving  its  consent  to  the 
consti-nction.  in  its  sti'cets.  of  the  tracks  of 
a  street  railway  company,  under  the  pro- 
visions of  a  statute  requiring  the  asrsent  of 
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the  city  before  any  tracks  can  be  laid  in 
its  streets.  Rochester  v.  Rochester  R.  Co. 
182  N.  Y.  99,  74  N.  E.  953,  70:  773 

311.  A  contract  by  a  municipal  board,  ex- 
tending for  more  than  one  year  or  beyond 
the  term  of  office  of  the  board  which  makes 
it,  if  it  is  fair,  just,  and  reasonable,  prompt- 
ed by  the  necessities  of  the  situation,  or  in 
its  nature  advantageous  to  the  municipality, 
is  not  invalid  as  a  surrender  or  suspension 
of  the  legislative  power  of  the  municipal 
authorities.  McBean  v.  Fresno,  112  Cal.  159, 
44  Pac.  358,  31:  794 

312.  A  municipality  cannot,  in  granting 
authority  to  a  street  car  company  to  oper- 
ate cars  in  its  streets,  deprive  itself  of  the 
power  to  compel  the  company  to  clean  the 
street  between  its  outer  rails,  if  the  exercise 
of  such  power  is  necessary  to  the  health 
and  comfort  of  the  people.  Chicago  v.  Chi- 
cago Union  Traction  Co.  199  111.  259,  65 
N.  E.  243,  59:  666 

313.  An  ordinance  granting  the  privilege 
to  lay  gas  mains  and  pipes  in  the  city 
streets  for  twenty-five  years  on  certain  con- 
ditions, containing  a  provision  that  the  city 
shall  take  sufficient  gas  for  certain  lamps, 
without  mentioning  any  other  period,  makes 
a  contract  to  take  the  quantity  of  gas  spec- 
ified for  a  term  of  twenty-five  years.  Vin- 
cennes  v.  Citizens'  Gaslight  &  C.  Co.  132 
Ind.  114,  31  N.  E.  573,  16:  485 

314.  A  city  has  power  to  contract  for  a 
supply  of  gas  or  water  for  a  reasonable  pe- 
riod of  time  extending  beyond  the  tenure 
of  office  of  the  individual  members  of  the 
common  council  making  such  contract.       Id. 

315.  Twenty-five  years  cannot  be  said  to 
be  an  unreasonable  time  for  which  to  con- 
tract for  the  supply  of  light  or  water  to  a 
city.  Id. 

316.  A  contract  by  a  city  for  a  water  sup- 
ply which  exceeds  its  authority  by  attempt- 
ing to  bind  the  city  for  twenty-one  years, 
will  not  be  held  void  for  that  reason,  where 
waterworks  have  been  erected  by  the  yiher 
party  on  the  faith  of  the  contract,  at  great 
expense,  and  the  contract  recognized  and 
acquiesced  in  by  the  city  for  several  years ; 
but  it  will  be  upheld  for  a  reasonable  time. 
Columbus  Water  Co.  v.  Columbus,  48  Kan. 
99,  28  Pac.  1097,  15:  354 

317.  The  rule  that  the  members  of  the 
legislative  body  of  a  city  may  not  so  act 
or  contract  as  to  deprive  their  successors 
of  the  unimpaired  exercise  of  the  legislative 
or  governmental  power  does  not  apply  to 
the  exercise  of  the  business  or  proprietary 
powers  of  the  municipality, — such  as  the 
power  to  contract  for  waterworks,  but  in 
the  exercise  of  such  power  the  city  is  gov- 
erned by  the  same  rules  as  a  private  cor- 
poration or  individual,  and  may  contract  for 
terms  longer  than  the  duration  of  the  terms 
of  office  of  the  members  of  its  legislative 
body.  Illinois  Trust  &  Sav.  Bank  v.  Ar- 
kansas Citv,  40  U.  S.  App.  257,  76  Fed.  271, 
22  C.  C.  A.  171,  34:  518 

318.  A  city  of  the  second  class  under  the 
power  given  by  Kan.  Cen.  Stat.  1889,  ^  7185, 
to   contract    for   and   procure   the   construc- 


tion of  waterworks,  may  contract  for  such 
construction  and  lease  of  hydrants  for  a 
term  exceeding  the  single  year  during  which 
the  members  of  its  council  hold  office.     Id. 

319.  A  contract  by  a  city  granting  for 
twenty-five  years  the  exclusive  right  to  sup- 
ply it  with  water  is  unauthorized  an-t  il 
legal  as  attempting  to  create  a  monopoly 
and  surrendering  the  legislative  power  of 
the  city.  Altgelt  v.  San  Antonio,  81  Tex. 
436,  17  S.  W.  75,  13:383 

e.  Borrow^ing  Money;  Indebtedness. 

1.  In  General. 

Liability  for  Indebtedness  on  Divisiofl,  see 
supra,  32,  33. 

Liability  for  Indebtedness  of  Dissolved  Cor- 
poration, see  supra,  34. 

Indebtedness  of  Preceding  Municipality,  see 
supra,  35,  36. 

As  to  Taxes,  see  infra,  11.  h. 

For  Municipal  Bonds,  see  Bonds,  III.  b. 

Liability  for  Expenses  of  Fitting  up  Poll- 
ing Places,  see  Elections,  63. 

Laches  Preventing  Relief,  see  Limitation  of 
Actions,  36-38. 

Special  Legislation  as  to,  see  Statutes,  325. 

See  also  Public  Moneys,  28. 

For  Editorial  Notes,  see  infra,  IV.  §  16. 

320.  A  municipality  which  has  received 
the  benefit  of  money  borrowed  by  municipal 
officers  and  applied  to  an  authorized  pur- 
pose is  liable  to  the  lender  on  an  implied 
contract  to  repay  the  money.  Allen  v.  La 
Fayette,  89  Ala.  641,  8  So.  30,  9:  497 

321.  The  invalidity  of  municipal  bonds 
because  the  term  is  shorter  than  that  pre- 
scribed by  statute  does  not  affect  the  lia- 
bility of  the  municipality  upor  the  debt 
secured  by  such  bonds;  but  the  holder  can 
fall  back  upon  the  original  transaction,  and 
recover.  People's  Bank  v.  School  Dist.  No. 
52,  3  N.  D.  496,  57  N.  W.  787,  28:  642 

322.  The  legislature  has  power  to  require 
a  city  to  incur  a  debt,  without  its  consent, 
for  the  acquisition  of  public  bridges  and 
ferries,  as  is  done  by  Or.  act  1895,  relat- 
ing to  the  city  of  Portland,  in  the  absence 
of  any  constitutional  prohibition.  Simon 
V.  Northup,  27  Or.  487,  40  Pac.  560,    30:  171 

323.  The  consent  of  the  city  council  is 
not  necessary  to  authorize  the  legislature  to 
impose  a  debt  upon  a  city  and  to  take  awa\' 
the  control  of  its  streets  to  some  extent 
from  the  city  officers  by  constructing  ii 
subway  under  the  streets, — especially  when 
the  statute  is  accepted  by  a  majority  of  tlij 
voters  of  the  city.  Prince  v.  Crocker,  160 
Mass.  347,  44  N.  E.  446,  32:  610 
Power  to  borrow  generally. 

Power  of  Town,  see  Towns,  5. 

For  Editorial  Notes,  see  infra,  IV.  §  16. 

324.  The  power  to  "raise"  money  for  mvi- 
nicipal  purposes  does  not  include  the  power 
to  borrow.  Wells  v.  Salina,  119  N.  Y.  280. 
23  N.   E.   870,  7:  75!) 

.'^25.  The  power  to  borrow  money  is  not 
incident  to  municipal  corporations,  and  to 
exist  it  must  be  granted  by  express  legis- 
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lation,  or  it  must  be  supported  by  a  leg- 
islative investment  of  power,  coupled  with 
the  imposition  of  duties  which  are  incapa- 
ble of  exercise  and  performance  without 
the  borrowing  of  money.  Allen  v.  La  Fay- 
ette, 89  Ala.  641,  8  So.  30,  9:  497 
Wells  V.  Salina,  119  N.  Y.  280,  23  N.  E. 
870,  7:759 
Vote  for. 
On    Question   of   Issuing   Municipal    Bonds, 

see  Bonds,  III.  b,  4. 
Indebtedness  of  Irrigation  District,  see  Ir- 
rigating Districts,  8. 
See  also  infra,  386. 

326.  A  debt  for  the  purchase  of  an  elec- 
tric light  plant  for  a  municipal  corporation 
is  not  one  of  the  "necessary  expenses"  of 
the  town,  within  the  meaning  of  N.  C. 
Const,  art.  7,  §  7,  so  that  it  can  be  created 
without  a  vote  of  the  majority  of  the  qual- 
ified voters  and  legislative  authority.  Mayo 
V.  Washington,  122  N.  C.  5,  29  S.  E.  343, 

40:  163 

327.  Water  and  lights  are  not  in  them- 
selves such  necessary  expenses  of  a  town, 
within  the  meaning  of  N.  C.  Const,  art.  7, 
§  7,  that  an  unusual  levy  of  tax  may  be 
made  or  a  debt  incurred  without  proper 
legislative  authority  and  the  approval  of 
the  popular  vote.  Thrift  v.  Elizabeth  City, 
122  N.  C.  31,  30  S.  E.  349,  44:  427 

328.  The  expense  of  erecting  and  operat- 
ing plants  for  supplying  water  and  electric 
light  for  municipal  use  and  sale  to  persons 
residing  in  the  municipality  is  a  necessary 
one,  within  the  meaning  of  a  constitutional 
provision  permitting  municipal  corpora- 
tions to  incur  such  expenses  without  sub- 
mitting the  proposition  to  its  voters.  Faw- 
cett  V.  Mt.  Airy,  134  N.  C.  125,  45  S.  E. 
1029,  63:  870 

329.  The  cost  of  providing  water  for  a 
city,  although  expressly  authorized  by  char- 
ter, is  not  a  "necessary  expense"  of  the 
city,  within  the  meaning  of  X.  C.  Const,  art. 
7.  §  7,  which  prohibits  indebtedness  of  tax- 
ation of  a  city  for  anything  except  neces- 
sary expenses,  without  a  two-thirds  vote  of 
the  qualified  voters.  Edgerton  v.  Golds- 
horo  Water  Co.  126  N.  C.  93,  35  S.  E.  243. 

48:  444 

330.  An  ordinance  obligating  the  city  to 
raise  each  year  $1,000  to  maintain  a  li- 
brary in  case  it  is  donated  to  the  city 
creates  an  obligation  beyond  the  revenue 
for  the  year,  within  the  meaning  of  a  con- 
stitutional provision  forbidding  such  indebt- 
I'dness  without  the  assent  of  the  voters. 
Ramspv  v.  Sholbvville,  119  Kv.  ISn.  S3  S. 
W.  116,  ■  '  68:  300 

331.  A  provision  of  a  constitution  limit- 
ing the  rate  of  taxation  for  municipal  pur- 
poses to  a  certain  rate  "which  shall  apply 
to  taxes  of  every  kind  and  description, 
whether  general  or  special."'  is  not  a  limi- 
tation upon  a  sulisequciit  provision  proliib- 
itiiig  indebtedness   to   an   amount   exceeding 

lie  annual  income  "witlimir  the  assent  of 
two  thirds  of  tlic  voters."  and  requiring 
'irnvisioiis  fr.i-  the  cnllcctifni  of  an  annual 
lax   to    pay    interest    on    any    debt    created 


when  it  falls  due,  and  to  provide  a  sinking 
fund  to  pay  the  principal.  Lamar  Water 
&  E.  L.  Co.  V.  Lamar,  128  Mo.  188,  31  S. 
W.  756,  32:  157 

For  what  purpose. 
Purposes  for  which  County  may  Tax,  see 

Counties,  11.  c. 
See    also    supra,    326-331;    infra,    336,    373. 

332.  A  railway  in  the  streets  of  a  city 
to  furnish  rapid  transit  to  its  inhabitants 
is  a  highway  for  a  city  purpose,  within  the 
meaning  of  a  constitutional  provision  pro- 
hibiting cities  from  incurring  indebtedness 
except  for  city  purposes.  Sun  Printing  & 
Pub.  Asso.  V.  New  York,  152  N.  Y.  257.  46 
N.  E.  503,  37:  788 

333.  The  erection  of  an  electric  light  plant 
to  supply  the  inhabitants  of  a  city  with 
light  for  use  in  private  residences  and  busi- 
ness houses,  as  well  as  to  light  the  streets 
and  public  places  of  the  city,  is  for  a  munic- 
ipal purpose  within  the  meaning  of  a  stat- 
ute authorizing  the  issue  of  bonds  for  mu- 
nicipal purposes.  Jacksonville  Electric 
Light  Co.  v.  Jacksonville,  36  Fla.  229,  18  So. 
677,  30:  540 
Warrants;  orders. 

334.  To  render  enforceable  orders  issued 
by  a  town  organized  under  statutory  au- 
thority, the  requirements  of  the  statute 
need  not  be  shown  to  have  been  substan- 
tially complied  with,  it  being  suflScient  to 
show  a  valid  law  authorizing  the  incorpora- 
tion, and  a  bona  fide  attempt  to  comply 
with  it.  Gilkey  v.  Howe,  105  Wis.  41,  81 
N.   W.    120,  49:  483 

335.  The  choice  of  the  method  by  which 
the  current  expense  warrants  of  a  city 
shall  be  paid  is  left  to  the  discretion  of  the 
council,  where  it  has  authority  to  levy 
taxes  to  pay  such  warrants,  and  to  borrow 
money  and  issue  bonds.  Huron  v.  Second 
Ward  Sav.  Bank,  30  C.  C.  A.  38,  57  U.  S. 
App.  593,  86  Fed.  272,  49:  534 

336.  Municipal  corporations  may  create 
debts  in  the  accomplishment  of  any  object 
clearly  within  their  power  and  reasonably 
essential  to  the  attainment  of  their  charter 
purposes,  and  such  debts  may  be  evidenced 
by  the  drawing  of  warrants  therefor  upon 
disbursing  officers  in  favor  of  the  creditors. 
Allen  V.  La  Fayette,  89  Ala.  641,  8  So.  30, 

9:  497 

337.  Where  municipal  oflScers  authorized 
to  purchase  certain  property  for  the  benefit 
of  the  municipality  and  give  warrants 
therefor,  but  given  no  express  authority  to 
borrow  money,  borrow  money  to  purchase 
the  property  and  give  warrants  to  the 
lender,  instead  of  paying  the  vendor  with 
warrants,  such  warrants  are  void.  Id. 

338.  Municipal  authorities  empowered  by 
charter  to  purchase  and  hold,  for  the  benefit 
of  the  town,  property  to  a  certain  value, 
and  to  maintain  public  schools,  and  to  this 
end,  as  well  as  to  defray  ordinary  expenses 
of  municipal  government,  to  levy  an  annual 
tax,  are  authorized  to  purchase  a  school- 
house  on  credit  and  to  give  warrants  there- 
for. Id. 
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Rights  of  taxpayers. 

339.  Taxpayers  of  a  city  may  maintain 
an  action  to  annul  an  ordinance  accepting  a 
gift  to  the  city,  and  obligating  the  city 
for  its  maintenance,  although  it  has  not 
yet  taken  effect,  and  no  tax  levy  has  been 
made  under  it.  Ramsey  v.  Shelbyville,  119 
Ky.  180,  83  S.  W.  116,  68:  300 

2.  Limitation  of  Amount. 

Effect  of  Provision  as  to,  on  Municipal 
Bond,  see  Bonds,  103,  116,  117,  128,  144, 
160,  163. 

Self-Executing  Provisions  as  to,  see  Consti- 
tutional Law,  34. 

Following  Federal  Decisions,  as  to,  see 
Courts,  526. 

Burden  of  Proof  as  to,  see  Evidence,  210. 

Pleading  as  to,  see  Pleading,  5. 

See  also  supra,  330,  331. 

For  Editorial  Notes,  see  infra,  IV.  §  16. 

340.  A  person  dealing  with  a  municipal 
corporation  is  required  to  take  notice  of  the 
fact  that  it  has  no  lawful  power  to  become 
further  indebted.  La  Porte  v.  Gamewell 
Fire  Alarm  Teleg.  Co.  146  Ind.  466,  45  N.  E. 
588,  •  35:  686 

341.  A  statutory  limitation  on  municipal 
indebtedness  may  be  changed  by  the  legis- 
lature by  providing  for  additional  indebted- 
ness for  a  specified  purpose.  Prince  v. 
Crocker,  166  Mass.  347,  44  N.  E.  446,  32:  610 

342.  The  common  council  of  a  city  has  no 
power  to  ratify  or  validate  by  resolution  or 
otherwise  a  contract  creating  a  debt  in  ex- 
cess of  the  constitutional  limit.  La  Porte 
V.  Gamewell  Fire  Alarm  Teleg.  Co.  146  Ind. 
466.  45  N.  E.  588,  35:  686 

343.  The  time  when  a  municipal  debt 
comes  into  existence,  and  not  the  time  when 
it  is  due,  must  be  considered  in  applying 
the   rule  of   limitation   on   its   indebtedness. 

Id. 

344.  "The  income  and  revenue  provided 
for  each  year,"  which  miinicipal  indebted- 
ness is  forbidden  by  constitution  to  exceed, 
includes  income  for  license  fees  and  all 
other  sources.  Lamar  Water  &  E.  L.  Co. 
V.  Lamar,  128  .Mo.  188,  31  S.  W.  756,  32:  157 

345.  A  continuation  of  indebtedness  not 
exceeding  7  per  cent  of  the  assessed  valua- 
tion of  a  city,  by  creating  new  indebtedness 
as  fast  as  the  old  debts  are  paid,  is  author- 
ized by  Pa.  Const,  art.  9.  §  8,  declaring  that 
tlie  dc])t  of  any  city  sliall  never  exceed  7 
per  cent  of  the  assessed  value  of  the  prop- 
ertv  therein.  Brooke  v.  Philadelphia,  162 
Pa.'  123,  29  Atl.  387.  24:  781 

346.  The  constitutional  limitation  of  in- 
debtedness is  not  violated  by  a  city  in  pur- 
chasing a  fire-alarm  telegrapli,  when  there 
is  money  on  hand  and  appropriated  for  fire 
purposes  sufTicipnt  to  pay  the  cost  thereof, 
although  the  city  is  already  indebted  for 
more  than  the  constitutional  amount,  and 
it  may  not  be  a  wise  tliinix  for  the  common 
council  to  expend  the  firo  apiiropriation  in 
tins  wav.  Brasliear  v.  Madison,  142  Ind. 
685,  36  N.  E.  2.52.  42  X.  E.  349.  33:  474 

347.  No   recovery    can   be    had    for   water 


furnished  under  a  contract  with  a  municipal 
corporation,  which  is  void  because  the  con- 
tract created  an  indebtedness  in  excess  of 
the  constitutional  limit,  where  the  Consti- 
tution declares  that  all  obligations  in  excess 
of  such  limit  of  indebtedness  "shall  be 
void;"  and  it  is  immaterial  that  the  money 
has  been  appropriated  by  the  common  coun- 
cil to  pay  therefor.  State  ex  rel.  Helena 
Waterworks  Co.  v.  Helena,  24  Mont.  521,  63 
Pac.  99,  55:  336 

Payable  in  instalments. 

348.  Current  revenues  which  will  be  suf- 
ficient to  prevent  a  municipal  contract  pay- 
able in  instalments  from  violating  a  consti- 
tutional limitation  of  indebtedness  must, 
if  the  city  has  already  reached  the  limit  of 
its  debt,  be  enough  to  pay  the  indebtedness 
as  fast  as  it  comes  into  existence,  including 
other  expenses  for  which  the  city  is  liable. 
La  Porte  v.  Gamewell  Fire  Alarm  Teleg.  Co. 
146  Ind.  466, '45  N.  E.  588,  35:686 

349.  The  aggregate  amount  involved  in  a 
municipal  contract  the  performance  of  which 
will  extend  over  a  series  of  years,  but  pay- 
ments upon  which  are  to  be  made  annually, 
is  immaterial  in  determining  whether  or  not 
the  constitutional  prohibition  of  indebted- 
ness exceeding  revenues  is  infringed.  It  is 
sufficient  if  the  revenues  equal  the  sums 
falling  due  each  year.  Lamar  Water  &  E. 
L.  Co.  V.  Lamar,  128  Mo.  188,  31  S.  W.  750, 

32:  157 

350.  A  contract  for  street  lights  for  five 
years  at  a  certain  price  per  light  per  year, 
payable  monthly,  made  by  the  executive  de- 
partment of  public  works,  when  no  appro- 
priation for  the  purpose  had  been  made  ex- 
cept for  a  month  or  two  in  advance,  is  void, 
where  the  statute  provides  that  no  executive 
department  shall  bind  the  city  by  a  con- 
tract, agreement,  or  in  any  way,  to  any  ex- 
tent beyond  the  amount  of  money  at  the 
time  already  appropriated  by  ordinance  for 
the  purpose,  and  that  all  contracts  and 
agreements,  expressed  or  implied,  and  all 
obligations  of  any  and  every  sort  beyond 
such  existing  appropriations,  are  absolutely 
void.  Indianapolis  v.  Wann,  144  Ind.  175, 
42  N.  E.  901,  31:743 

351.  A  debt  is  not  incurred  by  a  city  at 
the  beginning  for  the  aggregate  amount  to 
become  due  on  a  contract  for  electric  lights 
to  be  furnished  for  a  series  of  years  at  a 
certain  sum  per  year.  The  debt  for  each 
year  is  incurred  only  when  it  has  been 
earned.  Crowder  v.  Sullivan.  128  Ind.  486, 
28  N.  E.  94,  13:  647 

352.  A  municipal  contract  payable  in  in- 
stalments, for  a  usual  and  necessary  thing, 
— such  as  water  or  light, — does  not  create 
an  indebtedness  for  the  aggregate  sum  of 
all  the  instalments,  but  the  earning  of  each 
of  them  is  essential  to  the  existence  of  a 
debt.  La  Porte  v.  Gamewell  Fire  Alarm 
Teleg.  Co.  146  Ind.  466.  45  X.  E.  .588.    .35:  686 

3.")."!.  A  contract  by  a  city  to  pay  a  fixed 
price  annually  for  a  supply  of  water  for  a 
term  of  twenty  years  does  not  constitute  a 
debt  for  the  aggregate  amount  which  may 
ultimately     become     payable,     within     the 
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meaning  of  a  constitutional  provision  re- 
stricting the  amount  of  city  indebtedness. 
Saleno  v.  Neosho,  127  Mo.  627,  30  S.  W. 
190,  27:  769 

354.  A  contract  between  a  city  and  a 
water  company  for  the  furnishing  of 
hydrants  for  city  use  upon  a  monthly  rental 
for  each  hydrant  in  good  order  during  the 
preceding  month,  for  the  period  of  thirty 
years,  such  rental  to  be  provided  for  by  a 
tax  levied  and  collected,— does  not  create 
an  indebtedness  against  the  city  at  the  time 
of  its  execution,  within  a  constitutional 
limitation.  Kiehl  v.  South  Bend,  22  C.  C. 
A.  618.  44  U.  S.  App.  687,  76  Fed.  921, 

36:  228 

355.  A  contract  by  a  city  to  pay  an  an- 
imal rental  for  the  use  of  water  hydrants 
and  electric  lights  is  a  contracting  of  in- 
debtedness within  the  meaning  of  a  con- 
stitutional limitation,  when  the  city  is  al- 
ready indebted  beyond  the  prescribed  limit, 
although  the  usual  and  legal  income  from 
taxation  and  otherwise  would  be  sufficient 
to  pay  all  the  current  expenses  including 
such  rental.  Beard  v.  Hopkinsville,  95  Ky. 
239,  24  S.  W.  872,  23 :  402 

356.  An  indebtedness  for  hydrant  rentals 
arising  under  a  contract  between  a  city  and 
a  water  company,  valid  at  the  time  of  its 
execution,  is  invalid  under  a  constitutional 
limitation  of  the  indebtedness  of  the  city, 
where  at  the  time  it  falls  due  or  arises  the 
city  is  already  indebted  in  an  amount  equal 
to  or  exceeding  the  constitutional  limit. 
Kiehl  V.  South  Bend.  22  C.  C.  A.  618,  44  U. 
S.  App.  687,  76  Fed.  921,  36:  228 

357.  A  contract  for  a  water  supply  for  a 
term  of  years  is  within  a  constitutional 
provision  that  no  city  "shall  become  in- 
debted" in  excess  of  a  certain  percentage 
of  the  assessed  value  of  the  taxable  prop- 
erty therein,  although  the  payments  may  be 
met  out  of  current  revenues.  State  ex  rel. 
Helena  Waterworks  Co.  v.  Helena,  24  Mont. 
521.  03  Pac.  !1!).  55:  336 

358.  A  constitutional  provision  that  no 
city  shall  becomp  indebted  bej^ond  a  certain 
limit,  "in  any  manner  or  for  any  purpose," 
cannot  be  evaded  by  making  a  present  levy 
of  an  annual  tax.  to  extend  over  a  long 
period  of  years,  for  the  payment  of  interest- 
bearing  bonds,  with  the  proceeds  of  which 
a  municipal  water  supply  is  to  be  immedi- 
ately procured,  on  the  ground  that  it  is 
merely  anticipating  the  future  revenue  for 
present  use.  Ottumwa  v.  Citv  Water  Sup- 
ply Co.  56  C.  C.  A.  219.  lin  Fed.  315,  59:  604 

359.  The  liability  incun-ed  hy  a  city  con- 
tract tn  pay  an  annual  sum  during  a  period 
of  years  for  the  disposal  of  scwape  is,  with- 
in tlir.  meaning  of  a  constitutional  provision 
that  any  liability  "exceeding  in  any  year 
the  incnnip  and  revenue  provided  for  it  for 
such  y^nr"  «hall  be  void,  to  lie  deemed  the 
amount  annually  payable,  and  not  the 
aggregate  for  the  whole  time  of  the  con- 
tract. McT.ean  v.  Fre-no,  112  Cal.  I.i9.  44 
Pac.   :i5S.  .11  :  794 

•TtlO,  A  city  does  not  liecnrue  indebted 
hevond    its    constitutional    limit    bv    a    con- 


tract under  which  a  person  is  to  erect  upon 
its  land  a  city  hall,  to  be  leased  to  the  city 
at  an  agreed  and  fair  rental  for  a  term  of 
years,  with  the  option  to  purchase  the 
building,  or,  if  this  is  not  exercised,  with 
an  option  to  the  lessor  to  remove  it  or  buy 
the  land  at  its  statutory  appraised  valua- 
tion, where  it  does  not  appear  that  the 
current  revenues  of  the  city  will  not  be 
sufficient  to  pay  the  indebtedness  for  rent 
each  year,  together  with  all  other  expenses 
for  which  the  city  is  liable.  South  Bend  v. 
Reynolds,  155  Ind.  70,  57  N.  E.  706,  49:  795 
Sinking  fund. 

Purchase  of  Bonds  for,  see  Bonds,  104. 
For  Editorial  Notes,  see  infra,  IV.  §  16. 

361.  The  amount  of  a  sinking  fund  must 
be  deducted  from  the  total  apparent  debt 
of  a  city,  to  ascertain  if  its  actual  debt 
exceeds  the  debt  limit.  Kellv  v.  Minne- 
apolis, 63  Minn.  125,  65  N.  W.  115,      30:  281 

362.  Certificates  of  indebtedness  of  a  city, 
purchased  and  placed  uncanceled  in  a  sink- 
ing fund  of  the  city,  even  if  the  city  con- 
tinues to  pay  interest  on  them,  do  not 
constitute  a  part  of  the  indebtedness  of  the 
city  within  the  meaning  of  a  constitutional 
restriction  of  the  amount  of  its  indebted- 
ness. Brooke  v.  Philadelphia,  162  Pa.  123, 
29  Atl.  387,  24:  781 

363.  Park  board  certificates  reciting  that 
I  the  city  is  indebted  in  the  sum  named  there- 
in, and  that  the  consideration  therefor  is  a 
conveyance  of  land   which  is   mortgaged  to 

;  secure    their    payment,    and    that    they    are 
i  payable  out  of  funds  arising  from  assess- 
ments for  benefits,  and  also  that  there  is  no 
I  liability  on  the  part  of  the  city  to  pay  them 
:  out  of  any  other  fund, — do  not  constitute  a 
part  of  the  indebtedness  of  the  city  within 
the  meaning  of  a  statute  fixing  a  debt  limit. 
Kellv   V.  Minneapolis,   63   Minn.    125,  65  N. 
W.  115,  30:  281 

304.  The  issuance  of  bonds  by  a  munici- 
pality to  procure  funds  for  a  water  supply, 
which  are  payable  out  of  a  sinking  fund 
to  be  provided  by  a  special  tax  upon  the 
property  within  the  municipality,  and  for 
which  there  can  be  no  general  liability  on 
the  part  of  the  city,  does  not  create  an  in- 
debtedness within  the  meaning  of  a  consti- 
tutional limitation  of  municipal  indebted- 
ness. Swanson  v.  Ottumwa.  118  Iowa,  161. 
91  N.  W.  1048,  59:  620 

305.  Provision  for  a  mortgage  on  a  water- 
works sj'stem  to  be  obtair.?d  with  the  pro- 
ceeds of  bonds  which  the  mortgage  is  to  se- 
cure does  not  imply  an  indebtedness  on  the 
part  of  the  mortgagor  within  a  constitution- 
al provision  limiting  municipal  indebtedness, 
when  the  bonds  are  to  be  paid  out  of  a 
sinking  fund  to  be  provided  by  a  special 
tax  on  the  property  within  the  municipality. 

Id. 
366.  The  validity  of  the  issuance  by  a 
municipal  corporation  of  bonds  or  certifi- 
cates to  raise  funds  to  construct  a  street 
improvement,  which  show  on  their  face  the 
purpose  for  which  they  are  issued,  and  that 
they  arc  payable  out  of  a  special  fund  to 
he  derived  from  assessments  upon  the  prop- 
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erty  bordering  on  the  street  improved,  and 
for  the  payment  of  which  out  of  the  general 
fund  of  the  corporation  no  liability  exists, — 
is  not  affected  by  the  constitutional  pro- 
visions limiting  the  indebtedness  of  such 
corporations.  Quill  v.  Indianapolis,  124 
Ind.  292,  23  N.  E.  788,  7:681 

367.  Where,  by  the  act  authorizing  a  mu- 
nicipal corporation  to  construct  street  im- 
provements, the  portion  of  the  expense 
thereof  chargeable  to  it  is  to  be  paid  in 
cash  upon  the  completion  of  the  work,  no 
indebtedness  can  be  said  to  be  incurred 
therefor,  even  although  during  the  pendency 
of  the  work  bonds  may  be  issued  to  raise 
funds  to  prosecute  the  same.  Id. 

368.  A  town  cannot  evade  a  constitution- 
al provision  limiting  its  power  to  incur  in- 
debtedness by  contracting  for  a  water  and 
light  supply,  with  a  corporation  of  which 
it  is  to  own  practically  all  the  subscribed 
stock,  and  which  is  to  issue  bonds  to  be 
paid  by  money  raised  by  general  and  spe- 
cial taxes  levied  by  the  town  and  nominally 
devoted  to  the  payment  of  rentals,  but 
which  are  in  fact  to  be  applied  to  interest 
on  the  bonds  and  the  creation  of  a  sinking 
fund  for  their  retirement.'  Voss  v.  Water- 
loo Water  Co.  163  Ind.  69,  71  N.  E.  208, 

66:  95 
On  uniting  two  or  more  municipalities. 

369.  The  annexation  of  two  or  more  citie.s, 
incorporated  towns,  or  villages  to  each 
other,  all  of  which  are  indebted,  and  the 
indebtedness  of  one  or  more  of  which  is  in 
€xces8  of  the  limit  allowed  by  111.  Const,  art. 
9,  §  12,  is  not  within  the  prohibition  of  that 
section  against  incurring  indebtedness  by 
municipal  corporation  "in  the  aggregate 
exceeding  5  per  cent  on  the  value  of  the 
taxable  property  therein."  True  v.  Davis, 
133  111.  522,  22  N.  E.  410,  6:  266 

f.  As  to  Lights,  Water  Supply,  and  Other 
Property   and  Privileges. 

1.  Lights. 

Indebtedness  for,  see  supra,  326-328,  333. 

Limitation  of  Indebtedness  for,  see  supra, 
350-352,  368. 

Impairment  of  Contract  for  Exclusive 
Lighting  Privilege,  see  Constitutional 
Law,  1175. 

Effect  of  Mayor's  Private  Interest  in  Con- 
tract for,  see  Contracts,  513. 

■Grant  of  Lighting  Franchise  to  Corpora- 
tion Subsequently  Chartered,  see  Corpo- 
rations, 10. 

Stipulated  Damages  for  Delay  in  Complet- 
ing Plant,  see  Damages,  180. 

Judicial  Notice  of  Authority  to  Locate 
Lights  in  Street,  see  Evidence,  156. 

Burden  of  Proof  as  to,  see  Evidence,  207. 

Regulation  of  Gas  Pipes,  see  Gas,  2-4. 

Abutting  Owner's  Right  of  Action  for 
Trimming  Trees  in  Installing  Plant,  see 
Highways,  187. 

Title  of  Statute  as  to.  see  Statutes,  202. 

See  also  supra.  64,  133,  284.  313-315. 

For  Editorial  Notes,  see  infra,  IV.  §§  6,  10, 
15. 

L.R.A.  Dig.— 139. 


370.  The  supplying  of  gas  for  lighting 
purposes  is  not  a  municipal  duty,  either  in- 
herent or  under  the  Pennsylvania  act  of 
1885,  which  regulates  the  exercise  of  the 
municipal  power  on  this  subject.  Baily  v. 
Philadelphia,  184  Pa.  594,  39  Atl.  494, 

39:  837 

371.  The  supplying  of  municipal  corpo- 
rations and  their  citizens  with  natural  gas 
is  a  public  use  or  purpose  for  which  the 
taxing  power  may  be  constitutionally  exer- 
cised. State  ex  rel.  Attorney  General  v. 
Toledo,  48  Ohio  St.  112,  26  N.  E.  1061, 

11:  729 

372.  A  municipal  contract  for  gas,  being 
the  exercise  of  a  purely  business  power,  is 
not  void  as  a  surrender  of  legislative  power. 
Vincennes  v.  Citizens'  Gaslight  &  C.  Co.  132 
Ind.  114,  31  N.  E.  573,  16:  485 

373.  The  cost  of  constructing  a  plant  to 
supply  itself  with  water  or  light  is  not  an 
ordinary  or  necessary  expense  of  a  muni- 
cipal corporation.  Voss  &  Waterloo  Water 
Co.  163  Ind.  09,  71  N.  E.  208,  66:  95 
Power  to  construct,  procure,  and  maintain 

lighting  plant. 
Power  to  Issue  Bonds  to  Pay  for  Stock  in 

Corporation,  see  Bonds,  106a. 
Notice  for  Letting  Contract  to  Furnish,  see 

Contracts,  864. 
For  Editorial  Notes,  see  infra,  IV.  §  10. 

374.  The  power  of  a  municipal  corpora- 
tion to  light  its  streets  includes  power  to 
procure  a  plant  for  that  purpose,  if  neces- 
sary. Fawcett  v.  Mt.  Airy,  134  N.  C.  125, 
45  S.  E.   1029,  63:  870 

375.  A  city  may,  independent  of  statu- 
tory authority,  provide  and  maintain  the 
necessary  plant  to  generate  and  supply  the 
electricity  needed  for  electric  lights  therein. 
Crawfordsville  v.  Braden,  130  Ind.  149,  28 
N.  E.  849,  14:  268 

376.  A  city  may  own  an  electric  light 
plant  and  manufacture  electricity  for  light- 
ing the  streets,  where  it  is  expressly  given 
power  to  own  property  and  also  has  an  im- 
plied right  to  light  the  streets.  Mauldin 
v.  Greenville,  33  S.  C.  1,  11  S.  E.  434,   8:  291 

377.  Power  to  manufacture  and  dis- 
tribute gas  and  electricity  for  public  use  in 
lighting  streets  and  public  buildings  may 
lawfully  be  conferred  by  the  legislature  on 
cities  and  towns,  together  with  the  power 
to  raise  money  by  taxation  for  the  construc- 
tion and  maintenance  of  the  necessary 
works,  as  such  service  is  a  public  one. 
Opinion  of  Justices,  150  Mass.  592,  24  N.  E. 
1084,  8:  487 

378.  Power  in  a  municipal  corporation  to 
construct  and  maintain  works  for  the  manu- 
facture and  distribution  of  gas  or  electricity 
for  the  purpose  of  lighting  its  streets  can- 
not be  implied  as  an  incident  to  power  ex- 
pressly granted  it  to  erect  and  maintain 
street  lamps, — at  least  where  it  has  been 
the  custom  of  the  legislature  to  specifically 
define  from  time  to  time  the  purposes  for 
which  towns  may  raise  money  by  taxation 
of  their  inhabitants.  Spaulding  v.  Peabody, 
153  Mass.  129,  26  N.  E.  421,  10:  397 

379.  The    purchase    of    an    electric    light 
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plant  is  beyond  the  authority  of  a  city  so 
far  as  it  is  intended  to  furnis'h  lights  for 
the  residences  and  places  of  business  of 
private  individuals,  either  with  or  without 
compensation.  Mauldin  v.  Greenville,  33  S. 
C.  1,  11  S.  E.  434,  8:  291 

380.  Electric  lights  may  be  furnished  by  a 
city  to  its  citizens  for  their  private  use,  as 
well  as  for  public  places.  Crawfordsville  v. 
Braden,  130  Ind.  149,  28  N.  E.  849,       14:  268 

381.  A  municipality  may  manufacture 
and  supply  electricity  for  municipal  pur- 
poses and  for  the  use  and  benefit  of  such  of 
its  inhabitants  as  wish  to  use  and  are  will- 
ing to  pay  for  it  at  reasonable  rates.  Linn 
V.  Chambersburg,  160  Pa.  511,  28  Atl.  842, 

25:  217 

382.  Municipalities  may  be  authorized  to 
own  electric  lighting  plants  which  shall  fur- 
nish lights,  not  only  to  the  municipality, 
but  also  to  its  citizens.  Mitchell  v. 
Negaunee,  113  Mich.  359,  71  N.  W.  646, 

38:  157 

383.  Power  may  be  lawfully  conferred  to 
enable  cities  and  towns  to  produce  gas  and 
electricity  to  be  sold  to  their  own  citizens 
for  the  lighting  of  their  private  property,  if 
the  legislature  is  of  opinion  that  the  com- 
mon convenience  and  welfare  of  such  citi- 
zens will  be  promoted  thereby,  at  least 
where  all  inhabitants  of  a  city  or  town  are 
given  the  same  or  similar  rights  to  be  sup- 
plied so  far  as  is  reasonably  practicable, 
and  are  compelled  to  pay  therefor  a  sum 
sufficient  to  reimburse  to  the  cities  and 
towns  the  reasonable  cost  of  what  is  fur- 
nished. Opinion  of  Justices,  150  Mass.  592, 
24  N.  E.  1084,  8:  487 
Purchase  of  existing  plant. 

Estoppel  to  Deny  Validity  of  Statute  Re- 
quiring, see  Estoppel.  19. 

384.  A  city  council  is  authorized  to  buy 
and  operate  the  plant  and  machinery  neces- 
sary for  the  production  of  electric  lights  for 
the  use  of  the  city,  under  a  provision  of  an 
act  that  it  shall  "have  power  to  light  the 
streets."  etc..  with  electric  or  other  form  of 
light.  Rushville  Gas  Co.  v.  Rushville,  121 
Ind.  206.  22  N.  E.  72,  6:315 

38.5.  The  schedule  of  property  which  the 
owner  of  a  light  plant  wishes  to  sell  to  a 
town  which  has  elected  to  establish  one  un- 
der the  Massachusetts  act  of  1891,  chap. 
370.  need  not  be  sufficiently  particular  to 
sustain  a  decree  for  specific  performance,  or 
such  as  would  be  required  in  a  formal  con- 
veyance of  propert}-.  It  is  sufficient  if  it 
would  enable  the  commissioners  to  identify 
the  property  and  intelligently  make  an 
adjudication  as  to  what  shall  be  sold  and 
purchased.  Citizens'  Gaslight  Co.  v.  Wake- 
fielfl.  101  :Mass.  432.  .37  X.  K.  444.  31:  4.57 

3S(1.  Xo  vote  is  roipiircd  to  render  a  town 
suhjpft  to  the  ohliuatinni  of  tlie  ^lassa- 
fhn'^ftts  aft  of  ISIi'l.  chap.  370.  n<  to  th(! 
purclia-'-  of  pi-'ipcrt  y  for  the  o^tal)lislimpnt 
nf  a  lioht  plant,  in  addition  to  the  two  votes 
providt^d  liy  S  3  of  thi'  act.  tliat  it  is  px- 
pedifiit  f<ir  tlic  Xi^ww  tn  exercise  the  author- 
ity conffTTcd   liv  tlie  act.  Id. 

387.  A   petition    to   compel   a   town    which 


has  elected  to  establish  a  light  plant  to  pur- 
chase a  plant  already  in  operation,  as  re- 
quired by  Mass.  act  1891,  chap.  370,  is  not 
wholly  defeated  by  the  fact  that  the  poles 
carrying  the  light  wires  in  the  highways 
were  not  legally  located.  Id. 

388.  Ratification  by  a  gas  and  electric 
light  corporation  of  the  action  of  its  board 
of  directors  in  electing  in  due  time  to  sell 
its  property  to  a  town  which  has  decided  to 
establish  a  light  plant,  under  the  Massachu- 
setts act  of  1891,  chap.  370,  before  the  town 
has  changed  its  position,  will  make  the  act 
binding,  although  it  was  not  within  the 
thirty  days  given  the  corporation  in  which 
to  act.  Id. 

389.  While  a  grant  of  an  exclusive  privi- 
lege to  lay  and  maintain  gas  pipes  in  a  city 
for  fifty  years,  with  a  provision  for  a  sale 
of  the  plant  to  the  city  at  the  end  of 
twenty-five  years  if  the  city  wishes  to  buy, 
will  not  bind  the  city  to  maintain  such  ex- 
clusive privilege  where  a  sale  of  the  plant 
on  application  is  refused,  yet  where  the 
provisions  of  the  proposed  purchase  are  that 
the  price  shall  be  »uch  "as  may  be  de- 
termined by  five  disinterested  men,"  two  to 
be  chosen  by  the  city,  two  by  the  gas  com- 
pany, and  the  other  by  the  four  so  chosen, 
the  city  must  elect  whether  or  not  it  will 
purchase  at  the  price  fixed  by  such  referees 
before  they  are  chosen;  and  it  is  not  a 
breach  of  contract  for  the  gas  company  to 
refuse  to  appoint  its  referees  until  the  city 
has  agreed  to  purchase  at  the  price  named 
by  the  referees.  Montgomery  Gaslight  Co. 
V.  Montgomery,  87  Ala.  245,  6  So.  113, 

4:  616 
Election  as  to  installing  plant. 
See  also  supra,  386. 

390.  The  installation  of  an  electric  light 
plant  may  be  provided  for  at  special  election 
under  Mich.  Laws  1891,  act  No.  186,  and  the 
provisions  of  the  charter  of  the  city  of  Ne- 
guanee.  Mitchell  v.  Neguanee,  113  Mich. 
359,  71  N.  W.  646,  38:  157 
Lease  of  city  gas  works. 

hee  also  supra,  65. 

391.  A  lease  of  city  gas  works  is  not  an 
interference  with  the  executive  functions  of 
the  department  of  public  works,  within  the 
prohibition  of  Pa.  act  of  June  1,  1885.  art. 
16,  although  by  that  statute  the  gas  works 
are  under  the  direction,  control,  and  ad- 
ministration of  that  department.  Rally  v. 
Philadelphia,  184  Pa.  594,  39  Atl.  494. 

39:  837 

392.  The  inability  of  a  common  council  to 
bind  the  discretion  of  its  successors  for  a 
terms  of  years,  in  respect  to  a  municipal  or 
governmental  function,  does  not  extend  to  a 
lease  of  city  gas  works  in  respect  to  which 
the  city  acts  in  a  business  capacity  only.   Id. 

303.  A  provision  of  an  ordinance  leasing- 
city  gas  works,  that  the  city  will  not  in  any 
way  interfere  with,  limit,  restrict,  or  im- 
peril the  exclusive  right  thereby  vested  in 
the  pas  company,  does  not  create  a  mo- 
nopoly against  public  policy,  where  the 
francliise  of  the  lessee  is  derived  from  the 
leirislature.   and   not    from   the  city,   and   it 
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merely  makes  the  privilege  exclusive  so  far 
as  the  city  is  concerned.  Id. 

2.  Water  Supply. 

Contract  as  to.  see  supra,  278,  279,  285- 
288,   298,  304-306. 

Power  to  Bind  Successors  by  Contract  as 
to,   see   supra,  314r-319. 

Indebtedness  for,  see  supra,  327-329. 

Limitation  of  Indebtedness  for,  see  supra, 
347,  352-358,  364,  365,  368. 

Liability  for  Acts  of  Officers  as  to,  see 
infra,  497-500. 

Liability  for  Damage  by  Waterworks,  see 
infra,    538-542. 

Power  to  Issue  Bonds  to  Pay  for  Stock 
in    Corporation,    see    Bonds,    106a. 

Appointment  of  Managers  of  System,  see 
Constitutional  Law,   190. 

Effect  of  Private  Interest  of  Members  of 
Council  in  Contract  for,  see  Con- 
tracts, 511. 

Power  of  Courts  as  to,  see  Courts,  198. 

Following  Federal  Decisions  as  to,  see 
Courts,  526. 

Judicial  Notice  as  to  Amount  Spent  for, 
see  Evidence,  152. 

License  for  Waterworks,  see  License,  65, 
66. 

Compelling  Levy  of  Tax  to  Pay  for,  see 
Mandamus,  75. 

Testing  Validity  of  Appointment  of  Trus- 
tees   of,    see   Quo   Warranto,   24,   25. 

Effect  of  Repeal  of  Statute  as  to,  see  Stat- 
utes, 617.  \ 

Tax  on  Waterworks,  see  Taxes,  319,  324, 
326,   345-347. 

Supply  of  Water  by  Private  Corporations 
and  Supply  by  Municipality  to  Its  In- 
habitants,  see  Waters,   III. 

As  to  Rates  Charged  for  Water,  see  Wa- 
ters, III.  b,  3. 

Power  to  Protect  Supply  from  Pollution,  see 
Waters,    291. 

Right  to  Interfere  with  Underground  Source 
of  Water,  see  Waters,  445-450. 

Right,  as  Against  Riparian  Owners,  to 
Take  Water  for  Public  Supply,  see  Wa- 
ters, 254-266. 

Duty   as  to   Public  Well,  see  Waters,   553. 

See   also  supra,  373. 

For  Editorial  Notes,  see  infra,  IV.  §   16. 

394.  The  power  delegated  by  the  legis- 
lature to  an  incorporated  village  to  supply 
itself  with  water  for  fire  and  domestic  uses 
rests  in  the  discretion  of  the  voters  of  the 
village  in  respect  to  the  amount  of  money 
to  be  expended  on  aqueducts  and  the  sup- 
ply of  water,  if  exercised  in  good  faith  and 
for  a  proper  municipal  purpose  and  where 
the  concrete  vote  is  given  for  the  purpose 
of  rendering  the  water  supply  more  useful 
and  certain,  an  injunction  restraining  the 
expenditure  of  money  voted  for  that  pur- 
pose will  be  refused,  although  some  of  the 
voters  were  influenced  by  a  desire  for  an 
increase  of  motive  power.  Lucia  v.  Mont- 
pelier,   60  Vt.  5.37.  15  Atl.  .321.  1:  169 

395.  A  borousrli  under  the  Pennsylvania 
act  of  April  3.  1851   (P.  L.  320).  has  lio  pow- 


er to  carry  any  part  of  a  water  supply  pro- 
vided for  the  use  of  its  inhabitants  out- 
side the  borough  for  the  inhabitants  of 
another  place  or  municipality.  Haupt's  Ap- 
peal,  125  Pa.   211,   17   Atl.  436,  3:536 

396.  A  provision  for  the  enlargement,  ex- 
tension, and  addition  of  municipal  water- 
works by  private  persons  so  that  the  new 
portions  shall  belong  to  the  latter  and  may 
be  leased  by  them  to  the  city,  which  is 
made  by  Ohio  act  April  24,  1896,  §  8,  is 
in  violation  of  Ohio  Const,  art.  8,  §  6,  pro- 
hibiting the  general  assembly  to  authorize 
any  municipality  to  be  a  stockholder  in 
any  joint-stock  company,  corporation,  or 
association,  or  to  raise  money  for  or  loan 
its  credit  to  or  in  aid  of  such  company, 
corporation,  or  association.  Ampt  v.  Cin- 
cinnati, 56  Ohio,  47,  46  N.  E.  69,  35:  737 
Building  or  purchasing  waterworks. 
Estoppel  to  Deny  Town's  Power  to  Pur- 
chase Waterworks,  see  Estoppel,  106. 

Specific   Enforcement   of   Contract   to   Pur- 
chase,   see    Specific    Performance,   54. 

397.  The  grant  of  power  to  a  city  by 
charter  to  construct,  or  authorize  others 
to  construct,  waterworks,  is  not  in  the  al- 
ternative so  as  to  preclude  the  city,  after 
granting  a  franchise  which  is  not  exclusive, 
from  subsequently  constructing  waterworks 
of  its  own.  North  Springs  Water  Co.  v. 
Tacoma,  21  Wash.  517,  58  Pac.  773, 

47:  214 

398.  A  grant  of  a  franchise  to  a  water 
company,  without  any  words  of  exclusion  or 
of  limitation  upon  the  right  of  the  city, 
does  not  preclude  the  city  from  subsequent- 
ly establishing  waterworks  of  its  own,  al- 
though the  result  may  be  to  destroy  the 
value  of  the  franchise.  Id. 

399.  A  liability  in  respect  to  transac- 
tions or  considerations  already  past  is 
imposed  on  the  people  of  a  city  in  violation 
of  Mont.  Const,  art.  15,  §  13,  by  a  statute 
which  allows  a  city  to  acquire  a  water 
plant  only  by  purchase  from  private  parties, 
if  it  has  already  made  a  contract  or 
given  a  franchise  for  a  water  supply  to  be 
furnished  by  private  parties.  Helena  Con- 
sol.  Water  Co.  v.  Steele,  20  Mont.  1,  49  Pac. 
382,  37:  412 

400.  A  statute  allowing  a  city  or  town 
to  acquire  a  water  plant  only  by  purchas- 
ing one  from  private  parties,  if  it  has 
given  them  a  contract  or  franchise  for  a 
water  supply,  is  in  violation  of  Mont.  Const, 
art.  12,  §  4,  prohibiting  the  legislature  to 
levy  taxes  upon  inhabitants  or  property  of 
a  municipality  for  municipal  purposes.  Id. 

401.  A  municipal  corporation  which  has 
contracted  with  a  private  corporation  for 
a  water  supply  as  authorized  by  Pa.  act 
May  23,  1874.  cannot  subsequently  proceed 
to  erect  a  plant  of  its  own.  as  it  is  author- 
ized to  do  by  another  section  of  the  act, 
but  in  case  it  wishes  to  own  a  waterworks 
plant  it  must  proceed,  under  ?  50  of  the 
act.  to  acquire  the  one  belonging  to  the 
other  oontractine  partv.  White  v.  Mead- 
ville.  177  Pa.  64.3.  35  Atl.  mr^.  34:  .567 

402.  A  provision  in  a  stntute  auth^^rizing 
a   waterworks   franchise,   that   "at   the   ex- 
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piration  of  the  twenty  years  if  the  grant 
be  not  renewed  the  city  shall  purchase," 
is  not  an  incidental,  directory,  or  subordi- 
nate provision,  but  mandatory,  vital,  and 
controlling.  National  Waterworks  Co.  v. 
Kansas  City,  10  C.  C.  A.  653,  62  Fed.  853, 
27  U.  S.  App.  165,  27:  827 

403.  The  title  and  right  of  possession  to 
a  waterworks  plant  does  not  pass  absolute- 
ly to  a  city  on  the  expiration  of  the  fran- 
chise, without  payment  or  tender  of  pay- 
ment therefor,  under  a  statutory  provision 
that  the  city  shall  purchase  if  the  grant 
be  not  renewed.  Id. 

404.  The  disability  of  a  city  under  its 
charter  and  acts  of  the  legislature  to  take 
the  title  to  waterworks  cannot  be  set  up  by 
the  waterworks  company  if  it  has  paid 
for  the  property,  to  defeat  a  purchase  by 
the  city  under  a  statutory  provision  that 
the  city  shall  purchase  if  the  grant  be  not 
renewed   when   the   franchise   expires.       Id. 

405.  "The  fair  and  equitable  value"  which 
by  statute  and  ordinance  a  city  is  to  pay 
for  waterworks  on  the  expiration  of  a 
franchise  is  not  the  amount  on  which  the 
income  or  earnings  would  pay  interest 
neither  is  it  merely  the  original  cost  of 
construction  or  the  cost  of  reproduction, 
but  it  includes,  in  addition  to  the  cost 
of  reproduction,  the  additional  value  created 
by  the  fact  of  connection  with  buildings 
and  of  the  actual  operation  of  the  plant 
and   actual   earnings.  Id. 

406.  The  value  of  connections  with  build- 
ings, which  is  to  be  added  to  the  cost  of  re- 
production in  determining  the  present  value 
of  a  system  of  waterworks,  which  a  city 
must  pay  therefor,  is  not  merely  the  cost 
of  making  such  connections,  since  they  are 
not  compulsorj',  but  depend  upon  the  will 
of  property  owners  and  are  secured  only 
by    effort   and    inducements.  Id. 

407.  The  power  of  the  legislature  to  au- 
thorize a  municipality  to  acquire  and  main- 
tain an  independent  system  of  waterworks, 
as  well  as  to  grant  a  franchise  for  such 
business  to  another  private  company,  is 
reserved  on  the  granting  of  a  franchise 
which  is  not  made  exclusive.  Skaneateles 
Waterworks  Co.  v.  Skaneateles,  161  N.  Y. 
154.  .55  X.  E.   5G2,  46:  G87 

408.  The  contract  right  of  a  municipal 
corporation  to  purchase  waterworks  from 
the  one  who  undertake.^  to  construct  and 
operate  them  may  he  sold  and  transferred 
to  a  third  ]ierson.  De^fotte  v.  Valparaiso, 
161  Tud.  .310,  f,7  X.  V.  085,  66:  11 
Sale  or  lease  of  city  waterworks. 
Condition  Precedf'nt  to  Iveeovery  of  Water- 

v>-ork-  Tlloiiallv  Sold,  see  Action  or  Suit. 

.10. 
■400.  A  sail"'  liy  city  autliovities  without 
leojslativo  rint  linrit  y  of  wat  cvwork's  which 
tlu'  fity  lia  -  liocn  'jiven  jiDwcr  to  rnii-tinet 
and  mainfaiii  iitr  ])\\]t]\('  ii~o,  i-;  invalid.  a« 
till'  yii-i.iiort  y  i-=  r-lr.jlipd  willi  a  pnldir  trust 
\vlii:di  'r.niiii''  lio  di=r'linr->Ml  and  dovolvod 
ui)'>n  Mnoiliri-  ivirtv.  Ilnrrin  \"\'ator\vr.rk's 
Co.  V.    [Tumn,   7   S.   ]).   0.   62  X.   W.   07.",. 

:',n:  848 


410.  The  right  to  lease  or  otherwise 
transfer  its  waterworks  system  or  its  wa- 
ter right,  used  in  supplying  its  inhabitants 
with  water,  is  not  conferred  upon  a  city  by 
a  charter  provision  authorizing  it  in  gener- 
al terms  to  lease,  convey,  and  dispose  of 
property,  real  and  personal,  for  its  bene- 
fit. Ogden  City  v.  Bear  Lake  &  R.  Water- 
works &  Irrig.  Co.  16  Utah,  440,  52  Pac. 
697,  41 :  305 

3.  Other  Property  and  Privileges. 

Limitation  of  Indebtedness  for,  see  supra, 
346,  360. 

Deposit  in  Insolvent  Bank  as  Trust  Fund, 
see   Banks,  328. 

Transfer  of  Bridges  and  Ferries  to  Other 
Governmental  Agencies,  see  Bridges,  2. 

Transferring  Control  of  Cemetery  to,  see 
Cemeteries,  3. 

Charitable  Gift  to,  see  Charities,  35. 

As  Trustee  of  Charity,  see  Charities,  48- 
54. 

Due  Process  in  Deprivation  of  Property  of, 
see   Constitutional  Law,  631,  673. 

Right  to  Compensation  for  Use  of  Street 
Owned,   see    Eminent   Domain,   269. 

Right  to  Compensation  on  Condemnation  of 
Property  of,  see  Eminent  Domain,  286. 

Evidence  of  Loan  by  City,  see  Evidence, 
1002. 

Exemption  of  City  Hall  from  Levy,  see  Ex- 
emptions, 12. 

Exemption  of  Insurance  on  City  Hall  from 
Lev}',  see  Exemptions,  26,  27. 

Permitting  Occupation  of  Levee,  see  Levee, 
4. 

Exclusive  Privilege  for  Traffic  in  Liquors, 
see  Monopoly,  4. 

As  to  Park,  see  Parks  and  Squares. 

Bequests  in  Trust  to  Mayor,  see  Perpetui- 
ties, 30. 

Power  over  Public  Grounds,  see  Public 
Grounds. 

Power  to  .Lease  Public  Landing,  see  Pub- 
lic Landing. 

Partial  Invalidity  of  Statute  as  to,  see 
Statutes,  89. 

Title  of  Statute  as  to,  see  Statutes,  276. 

Grants  by,  to  Street  Railway,  see  Street 
Railways,  I. 

Tax   on,   see   Taxes,   327-330. 

Property  Rights  of  Towns,  see  Towns,  II. 
b. 

Rights  as  to  Wharves,  see  Waters,  110. 

City's  Right  to  Erect  Structures  in  Navi- 
gable   Waters,    see    Waters,    1,55. 

Grant  of  Tideways  to  City  by  State,  see 
Waters,  146. 

See  also  supra.  57,  200,  322,  337,  3.1S. 

For  Editorial  Notes,  see  infra,  IV.  §§  2, 
5,  6,  10,  12. 

411.  A  city  must  be  the  sole  proprietor 
of  property  in  which  it  invests  its  public 
funds,  and  it  cannot  unite  its  property  with 
the  property  of  individuals  or  corporations 
so  that  when  united  l)oth  together  form 
one  proportv.  .Anipt  v.  Cincinnati.  56  Ohio 
St.  47,  46  X.  E.  6!t.  35:  7.37 

412.  A  city  has  no  vested  right  in  moneys 
(il)lained  from  liquor  taxes,  but  they  are  ab- 
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sblutely  under  the  control  of  the  legislature. 
Davock  V.  Moore,  105  Mich.  120,  63  N.  W. 
424,  28:  783 

413.  A  town  may  lawfully  repair  an  old 
building  for  rental  purposes,  although  it 
would  be  illegal  if  the  primary  object  were 
to  invest  money  in  a  building  to  rent. 
Bates  V.  Bassett,  60  Vt.  530,  15  Atl.  200, 

1:  166 
Dealing  in  fuel. 

414.  The  purchase,  by  a  city  or  town,  of 
coal  and  wood  as  fuel,  and  the  resale  there- 
of to  its  inhabitants,  is  not  a  public  serv- 
ice which  can  be  authorized  by  the  legisla- 
ture. Opinion  of  the  Justices,  155  Mass. 
598,   30  N.   E.    1142,  15:  809 

415.  Municipalities  have  authority  to  pro- 
vide fuel  for  paupers;  but  they  cannot  be 
given  power  by  the  legislature  to  buy  and 
sell  fuel  in  competition  with  private  enter- 
prise, although  it  is  scarce  and  high  in 
price  and  the  cost  to  consumers  may  be 
thereby  reduced,  unless  there  is  such  a 
scarcity  as  to  create  a  general  and  wide- 
spread distress  in  the  community,  which 
cannot  be  met  by  private  enterprise.  Re 
Municipal  Fuel  Plants,  182  Mass.  605,  66 
N.  E.  25,  60: 592 
Use  of  public  grounds. 

410.  Consent  by  the  inhabitants  of  a  city 
to  a  particular  use  of  public  grounds  may 
constitute  a  waiver  of  the  provisions  of  a 
statute  prohibiting  such  use,  even  if  that 
constitutes  a  contract  between  the  state 
and  the  city.  Prince  v.  Crocker,  166  Mass. 
347,  44  N.  E.  446,  32:  610 

417.  A  municipal  corporation  has  no  pro- 
prietary rights  in  streets,  levees,  or  other 
public  grounds  within  its  territorial  limits, 
but  whatever  rights  it  has  in  them  are  held 
merely  in  trust  for  the  public.  St.  Paul 
v.  Chicago,  M.  &  St.  P.  R.  Co.  63  Minn.  330, 
63  N.  W.  267,  65  N.  W.  649,  08  N.  W.  458, 

34:  184 
Erection  of  street  bridge. 
See  also  supra,  283. 

418.  Power  to  erect  a  street  bridge  for  the 
purpose  of  crossing  a  railroad  is  not  con- 
ferred upon  the  citj'  of  Detroit  by  §  33  of 
its  charter  (Mich.  Local  Acts  1883,  Act  No. 
326),  which  empowers  it  to  construct,  grade, 
improve,  and  extend  streets,  or  by  §  38, 
which  empowers  it  to  construct  bridges 
with  a  view  to  proper  drainage,  or  by  any 
other  statutory  provision;  and  the  city  is 
therefore  liable  for  damages  to  abutting 
private  property,  occasioned  by  such  bridge 
and  its  approaches.  Schneider  v.  Detroit, 
72  Mich.  240,  40  N.  W.  329,  2:  54 
Town  house. 

See  also   supra.   413. 

419.  Under  Vt.  Rev.  Laws.  §  2751.  a  town 
may  legally  build  a  town  hovise.  and  iinposo 
taxation  therefor,  for  the  accommodation  of 
its  meetings,  and  for  its  public  ofliccs,  and 
furnish  tlip  l)\iilding  with  improved  con- 
vonioncos,  and  may  rent  a  part  of  it  for  in- 
come. Bates  v.  Bassett,  60  Vt.  530,  15  Atl. 
200.  1:  160 
Operation  of  rock  quarry. 

420.  Imyflied  authority  to  operate  a  rock 
quarry   outside   the   limits  of   a   city   is  not 


conferred  upon  the  city  by  general  provi- 
sions in  its  charter  for  the  purchase,  hold- 
ing, sale,  and  conveyance  of  real  and  per- 
sonal property  necessary  for  its  uses  and 
purposes.  Duncan  v.  Lynchburg  (Va.)  34  S. 
E.   964,  48:  .331 

Operation  of  toll  road. 

421.  A  city  cannot  accept  a  grant  from 
another  state  to  operate  a  toll  road  beyond 
its  limits  and  the  limits  of  its  own  state  or 
be  held  liable  for  defects  in  such  road  if 
operated  by  it,  when  it  is  not  authorized 
to  do  so  by  the  laws  of  its  own  state,  al- 
though the  toll  road  is  made  to  connect 
with  a  city  toll  bridge  that  the  city  has 
constructed  under  lawful  authority.  ]3eck- 
er  v.  La  Crosse,  99  Wis.  414,  75  N.  W.  84, 

40:  829 
Ownership  of  street  railroad. 

422.  A  municipality  is  not  prohibited  from 
building  and  owning  railroads  by  a  consti- 
tutional provision  that  it  shall  not  give 
any  money  or  property  or  loan  its  money 
or  credit  to  or  in  aid  of  any  individual,  as- 
sociation, or  corporation,  or  become  direct- 
ly or  indirectly  the  owner  of  stock  in  or 
bonds  of  any  association  or  corporation. 
Sun  Printing  &  Pub.  Asso.  v.  New  York, 
152  N.  Y.   257,  46  N.   E.  503,  37:788 

423.  A  provision  for  a  lease  of  the  road 
and  for  successive  renewals  thereof,  in  a 
statute  giving  a  municipality  power  to 
build  a  railway  in  its  streets,  and  which 
provides  that  the  road  shall  be  and  remain 
the  absolute  property  of  the  municipality, 
does  not  make  bonds  issued  in  aid  of  the 
construction  of  the  road  a  loan  of  the  credit 
of  the  city  to  the  persons  leasing  the  road. 

Id. 

424.  A  lease  in  perpetuity  is  not  author- 
ized by  a  statute  permitting  a  municipality 
to  build  a  railroad  in  its  streets,  and  to 
lease  it  for  a  period  not  less  than  thirty- 
five  years  nor  more  than  fifty  years,  and 
containing  a  provision  for  successive  re- 
newals thereof.  Id. 

425.  Authority  to  purchase  and  operate 
any  street  railway  or  railways  wholly  or 
partly  within  the  city  of  Detroit,  which  the 
legisfature  attempted  to  confer  by  Mich. 
act  March  24,  1899,  is  in  violation  of  Mich. 
Const,  art  14,  §  9,  which  says,  "The  state 
shall  not  be  a  party  to,  or  interested  in, 
any  work  of  internal  improvement,  nor  en- 
gaged in  carrying  on  any  such  work,"  as 
what  the  state  cannot  itself  do  it  cannot 
do  by  means  of  agencies  called  into  being 
bv  itself.  Oren  ex  rel.  Barbour  v.  Pingree, 
120  :\Iich.  550,  79  N.  W.  814,  46:  407 
Establishment  of  dispensary. 

426.  The  right  to  establish  a  dispensary 
for  the  sale  of  intoxicating  liquors  is  not 
conferred  upon  a  municipality  by  a  charter 
provision  giving  it  exclusive  power  to  "con- 
trnl  and  direct"  the  sale  of  liquors  within 
its  limits,  especially  when  the  county  in 
wliieh  tlie  dispensary  is  located  had,  prior 
to  its  establishment,  adopted  the  local 
option  law.  prohibiting  the  sale  of  liquors  in 
tliat  countv.  Lofton  v.  Collins,  117  Ga.  434, 
43  S.  E.  70'S,  01:  150 
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Tide  lands. 

Right  to  Maintain  Ejectment  for,  see 
Ejectment,  13. 

Grant  of  Tide  Land  to,  by  State,  see  Wa- 
ters, 128. 

For  Editorial  Notes,  see  infra,  IV.   §  12. 

427.  Property  between  high  and  low 
water  mark  of  a  tidal  river,  held  by  a  mu- 
nicipal corporation  in  trust  for  public  use, 
will  not  pass  by  an  act  placing  the  property 
of  the  municipality  in  the  hands  of  com- 
missioners for  the  payment  of  its  debts. 
Mobile  Transportation  Co.  v.  Mobile,  128 
Ala.  335,  30  So.  645,  64:  333 

g.  Liability  for  Damages. 

1.  In  General. 

Liability    for   Invalid    Tax,    see   infra,   580, 

581. 
For  Injuring  Property  in  Abating  Nuisance, 

see  Nuisances,  137. 
For    Public    Improvement,    see    Public   Im- 
provements, 20-26,  43. 
For  Failure  to  Make  Assessment  for  Public 

Improvement,  see  Public  Improvements, 

37,  38. 
In  Maintaining  Bathing  Beach,  see  Bathing 

Resort,  4-7. 
From  Ixtcation  of  Bicycle  Path,  sep  Bicycle 

Paths,  4-7. 
For  Injury  on  Defective  Bridge,  see  Bridges, 

10-20. 
For  Injury  bv  Electric  Wire,  see  Electricity, 

50,  51,  55. 
Liability  of  Town,  see  Towns,  III. 
Burden    of    Proving    Necessity    of    Destroy- 
ing Property,  see  Evidence,  603. 
Mandamus    to    Compel    Payment   of  Claims 

against,  see  Mandamus.  76-79. 
Construction  of  Statute  as  to,  see  Statutes, 

516. 
Contributory  Negligence  in  Entering  Trench 

Filled  with   Gas,  see  Negligence,   237. 
For  Editorial  Notes,  see  infra.  IV.  §§  18-20. 

428.  A  recovery  can  be  had  against  a 
municipal  corporation  only  where  it  negli- 
gently performs  or  negligently  fails  to  per- 
form a  duty  in  its  nature  ministerial,  and 
then  only  in  oases  where  the  ministerial 
duty  is  imposed  by  law.  Anderson  v.  East, 
117'lnd.  126.  19  N.  E.  726.  2:  712 

429.  A  municipal  corporation  is  liable  for 
injuries  caused  by  its  negligence  in  the  dis- 
charge of.  or  failure  to  discharge,  such  du- 
ties as  are  purely  ministerial,  and  not  gov- 
ernmental or  disrretionarv.  Hibson  v,  Hun- 
tington. 38  W.  Xu.   177,   IS  S.   E.  447. 

22:  501 
4.30.  A  municipal  corporation  is  not  ren- 
dered liable  for  the  result  of  acts  under- 
taken for  the  presorvatinn  of  the  public 
henltti.  liv  a  st;itnte  providing  that  in  case 
of  death  by  wronrrful  ar-t  damages  may  be 
recM\ci-erl  frum  the  corpfira  t  ion  eaiisin;:!-  it. 
'rv.\-mnJi  V.  I'rankfdi't .  117  Kv.  r>]A.  7^  f^. 
W.   440.  '  r,4:  r,72 

431.  Injiir\  lo  ;id  ininiiiLf  lot  owm-rs  by 
wnrk'  done  b\-  a  raili'oad  i-ninpaiiy  in  a  >1reet 
iind^'i-  au'loi-il\-  ti-'im  t]\<-  city  tf>  neriipy 
the   street   for  it-   fnu-k   doc-  uoi    rond.-r  1  li'e 


I  city  liable.     Jordan  v.  Benwood,  42  W.  Va. 
I  312,  26  S.  E.  266,  36:  519 

432.  That  a  part  of  the  expense  of  a 
street  improvement  is  to  be  paid  by  assess- 
ment upon  property  benefited  does  not  make 
the  duty  of  making  it  any  less  a  govern- 
mental duty,  within  the  rule  exempting  the 
municipality  from  liability  for  injuries 
caused  by  its  performance,  than  if  the  en- 
tire expense  were  to  be  paid  by  general  city 
tax.  Colwell  v.  Waterbury,  74  Conn.  568, 
51  Atl.  530,  57:218 
Dangerous  premises;  ponds. 

Liability  as  to  Surface  Water  Generally,  see 

infra,  529-538. 
Evidence  as  to  Negligence,    see    Evidence, 

1889. 
See  also  infra,  560-562. 

433.  A  city  is  not  liable  for  damages 
caused  by  the  falling  of  a  wall  left  stand- 
ing after  a  building  which  belonged  to  a 
private  owner  was  burned,  although  it  had 
been  notified  of  the  fact  that  the  wall  was 
dangerous.  Anderson  v.  East,  117  Ind.  126, 
19  N.  E.  726,  2:  712 

434.  A  municipal  corporation  which  leaves 
in  a  public  street  near  a  playground 
trenches  filled  with  deadly  gas,  with  easy 
means  of  access  to  the  bottom,  without 
notice  or  warning  of  the  danger,  may  be 
liable  for  injury  inflicted  by  the  gas  upon 
persons  who  go  into  a  trench  for  a  ball  ac- 
cidentally there,  although  the  particular 
consequences  of  the  negligence  are  not,  and 
could  not  by  any  ordinary  prudence  be,  an- 
ticipated. Corbin  v.  Philadelphia,  195  Pa. 
461,  45  Atl.  1070,  49:  715 

435.  A  city  is  not  liable  for  damages  re- 
sulting from  a  failure  to  enforce  police 
regulations, — such  as  an  ordinance  against 
unfenced  excavations.  Moran  v.  Pullman 
Palace  Car  Co.  134  Mo.  641,  36  S.  W.  659. 

33:  755 

436.  The  liability  of  a  city  for  a  pond  of 
water  on  private  property  and  not  in 
dangerous  proximity  to  a  public  street  or 
alley  is  no  greater  than  that  of  a  private 
owner  of  property  similarly  situated,  even 
though  the  citv  may  have  created  the  pond. 
Omaha  v.  Bowman,  52  Neb.  293,  72  N.  W. 
31G,  40:  531 

437.  A  city  cannot  be  held  liable  for  the 
drowning  of  children  in  a  pond  which  is 
situated  partly  upon  a  street  and  partly 
upon  private  premises,  on  the  ground  that 
the  pond  is  a  nuisance  which  the  city  has 
failed  to  abate,  where  it  does  not  appear 
that  the  accident  happened  upon  that 
portion  of  the  pond  which  is  located  upon 
the  street.  Arnold  v.  St.  T^ouis,  152  Mo. 
173.  53   S.  W.  900,  48:  291 

438.  The  liability  of  a  city  to  the  owner 
of  premises  for  causing  the  overflow  of 
water  and  the  formation  of  a  pond  thereon 
does  not  make  the  city  liable  to  third 
persons  for  the  drowning  of  a  child  in  the 
])ond.  where  it  was  not  in  dangerous 
|iro\iniity  to  a  street,  and  especially  when 
I  lie  (liild  did  not  go  to  the  pond  from  the 
-tr<'<l.  Omaha  v.  Bowman.  52  Neb.  293. 
:■_'  N.  \y.  3  Hi.  .         40:  531 

4.19.   .\   properly  constructed  drain   4   feet 
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wide  and  2  feet  deep,  made  for  the  purpose 
of  carrying  off  surface  water,  is  not  a  con- 
trivance so  inviting  to  a  child  nine  years 
old  that  the  city  would  be  liable  for  his 
death  by  drowning,  due  to  his  playing  in 
the  drain  during  or  just  after  a  very  heavy 
rain.  Rome  v.  Cheney,  114  Ga.  194,  39  S. 
E.  933,  55:221 

Fall    of    material    during    construction    of 
building. 

440.  A  municipal  corporation  is  not  liable 
for  the  death  of  one  killed  by  the  fall  of 
material  from  a  building  in  process  of  con- 
struction adjoining  a  street,  by  the  mere 
fact  that  it  granted  a  permit  for  the  con- 
struction of  the  building,  and  took  no  pre- 
cautions to  warn  passersby  of  danger  in 
using  the  street  pending  the  construction 
of  the  building.  Copeland  v,  Seattle,  33 
Wash.  415,  74  Pac.  582,  65:  333 
From  blasting. 

441.  Negligence  in  blasting  for  -the  con- 
struction of  a  schoolhouse,  the  work  being 
purely  for  the  benefit  of  the  public,  cannot 
create  any  liability  against  a  city  unless  by 
force  of  some  statute.  Howard  v.  Wor- 
cester, 153  Mass.  426,  27  N.  E.  11,  12:  160 
From  firing  cannon. 

442.  A  city  is  not  liable  for  an  injury 
caused  by  the  firing  of  a  cannon  in  one  of 
the  public  streets  in  violation  of  an  ordi- 
nance, although  the  officers  of  the  city, 
knowing  that  the  cannon  was  to  be  fired, 
took  no  steps  to  prevent  it.  O'Rourk  v. 
Sioux  Falls,  4  S.  D.  47,  54  N.  W.  1044, 

19:  789 

443.  The  city  of  Boston  is  not  liable  for 
damages  sustained  by  an  individual  from 
the  firing  of  a  cannon  on  Boston  common, 
which  is  held  by  the  city  for  the  public 
benefit,  and  not  for  its  emolument  or  a 
source  of  revenue,  although  such  firing  was 
under  a  license  from  the  city  authorities, 
whatever  might  be  the  liability  of  a  private 
landowner  who  gave  a  license  for  the  firing 
of  cannon  upon  his  premises.  Lincoln  v. 
Boston,  148  Mass.  578,  20  N.  E.  329.  3:  257 
From  firecrackers  or  fireworks. 

See  also  infra.  448,  472-476. 

For  Editorial  Notes,  see  infra,  IV.  §   18. 

444.  A  discharge  of  fireworks  including 
powerful  explosives,  in  a  large  city,  at  the 
junction  of  narrow  streets  completely  built 
upon,  when  it  is  managed  by  private  per- 
sons under  no  official  responsibility,  is  un- 
reasonable and  unlawful  and  constitutes  a 
public  nuisance.  Speir  v.  Brooklyn.  130  N. 
Y.  6.  34  X.  E.  727.  '       21 :  641 

445.  A  person  injured  by  the  explosion  of 
a  cannon  cracker  on  a  city  street  on  the 
Fourth  of  .Tuly  in  violation  of  an  ordinance, 
while  persons  assP7nbled  tliore  are  exploding 
firoerafkors  without  any  common  purpose  to 
injnro  nnyone,  cannot  recover  from  the  city 
for  tlie  damajros.  under  Sanb.  &  B.  (Wis.) 
Ann.  Stat.  ^  n.3S.  making  a  city  liable  for 
iniurv  done  by  a  mob  or  a  riot,  and  under 
Wis.  r;cv.  Stat.  §  4511.  providing  that  three 
fir  m.iiT  ])orsnns  shall  be  guilty  of  n  riot 
if  tlif'v  n<<onil)le  in  a  vinloiit  or  tumiiltnnus 
iiujruio!-  to  do  an  niilawf!;!  act.  or.  Ikmiil;'  tn- 
gctlir^'i".  attempt  to  art   in  a  violent,  unlaw- 


ful, or  tumultuous  manner.     Aron  v.  Wau- 
sau,  98  Wis.  592,  74  N.  W.  354,  40:  733 

Killing  or  other  injuries  by  mob. 
See  also  supra,  445;  infra,  512,  513. 
For  Editorial  Notes,  see  infra,  IV.  §  20. 

446.  A  statute  making  municipal  corpora- 
tions liable  for  the  destruction  "of  proper- 
ty" by  mobs  will  not  make  a  city  liable  for 
the  killing  of  a  person  by  a  mob.  Gianfor- 
tone  V.  New  Orleans,  61  Fed.  64,         24:  592 

447.  The  protection  of  life  by  a  municipal 
corporation  being  a  public  governmental 
duty,  a  city  is  not  liable  for  failure  in  its 
performance,   unless    made    so    by    statute. 

Id. 

448.  An  unorganized  assemblage  of  merry- 
makers to  the  number  of  1,000  in  the  main 
street  of  a  city,  exploding  fireworks,  ob- 
structing the  use  of  the  street,  and  endan- 
gering life  and  property,  is  a  "riotous  or 
tumultuous  assemblage  of  people,"  within 
the  meaning  of  a  statute  making  the  mu- 
nicipality liable  for  injuries  done  by  such 
an  assemblage.  Madisonville  v.  Bishop,  113 
Ky.  106,  67  S.  W.  269,  57:  130 
Preparing  materials  for  repairing  street. 

449.  The  operation  of  a  stone  crushing 
machine  to  prepare  material  for  construct- 
ing and  repairing  its  highways  is  a  govern- 
mental act  of  a  municipality,  so  that  it 
will  be  exempt  from  liability  for  injury  to 
an  employee  through  a  defect  in  the  ma- 
chine, although  the  machine  is  located 
several  miles  from  the  place  where  the  ma- 
terial is  to  be  used.  Colwell  v.  Waterbury, 
74  Conn.  568.  51  Atl.  530,  57:218 
Operation  of  ferry. 

450.  A  municipal  corporation  is  not  liable 
in  damages  for  the  negligent  operation  of 
a  ferry  operated  and  controlled  by  the 
common  council  in  the  name  of  the  city, 
without  anv  lawful  authority.  Hoggard  v. 
Monroe,  51  La.  Ann.  683,  25  So.  349,  44:  477 
As  to  contagious  diseases. 

By  Erection  of  City  Prison,  see  Prison,  3. 
See  also  infra,  501-505. 

451.  A  city  is  not  liable  for  the  death  of 
one  of  its  employees  from  smallpox  con- 
tracted in  tearing  down  a  smallpox  hospital 
to  make  room  for  another  on  its  property, 
of  the  dantrer  from  which  he  received  no 
warning,  where  the  work  was  done  under 
statutes  requiring  the  city  to  take  measures 
for  the  preservation  of  the  public  health 
through  a  board  the  duties  of  which  are 
statutory,  and  which  is  required  to  provide 
smallpox  hospitals  in  case  of  emergency, 
the  city  being  authorized  to  establish 
permanent  hospitals,  since  the  city's  act  was 
a  governmental  function.  Nicholson  v. 
Detroit.   129  :VIich.   240,  88  X.   W.  695. 

56:  601 

452.  The  establishment  of  a  pesthouse  by 
city  authorities  within  1  mile  of  the  bound- 
ary line  of  tlie  city,  in  violation  of  Ky. 
Stat.  §  ,3909.  renders  the  city,  which  is 
authorized  by  law  to  establish  a  pesthouse 
in  a  proper  location,  liable  in  damages  to 
persons  to  whom  smallpox  is  communicated 
In'  tlu^  pcstlicn-c.  nltlioiicrli  the  statutes  o\ - 
Iiressjy  iiiijioso  Imtli  civil  and  criminal  lia- 
i)ilitr    on    the    municipal    ofTicers    for    such 
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illegal  act,  and  are  silent  as  to  any  remedy 
against  the  municipality.  Henderson  v. 
Clayton,  22  Ky.  L.  Rep.  283,  57   S.  W.   1, 

53:  145 
From  nuisance. 
Joinder  of  Action  against  City  and  Officers 

for  Damages  by,   see   Parties,   191. 
See  also  supra,  437;  infra,  473,  480,  553. 

453.  A  municipal  corporation  cannot 
escape  responsibility  for  the  nuisance  on  the 
ground  that  the  structure  is  solely  for  pub- 
lic use,  where,  by  filling  a  school  yard 
several  feet  above  its  natural  level,  it  has 
pushed  over  the  retaining  wall  so  as  to  en- 
croach upon  and  overhang  the  premises  of 
an  adjoining  owner.  Miles  v.  Worcester,  154 
Mass.  511,  28  N.  E.  676,  13:841 

454.  A  municipal  corporation  is  not  sub- 
ject to  indictment  for  failure  to  compel  the 
abatement  of  a  nuisance  to  which  it  has 
not  contributed,  consisting  of  the  emptying 
of  filth  into  an  open  drain  on  private 
property  within  its  limits.  Georgetown  v. 
Com.  115  Ky.  382,  73  S.  W.  1011,        61:  673 

455.  A  city  is  not  liable  for  a  nuisance 
created  by  the  pollution  of  a  stream  by  its 
employees  and  chain  gang  while  operating 
a  rock  quarry  outside  the  limits  of  the  city, 
which  its  charter  gives  no  authority  to 
operate,  unless  it  is  implied  from  certain 
provisions  which  expressly  include  a  denial 
of  liability  for  the  failure  to  exercise,  or 
the  improper  exercise  of,  the  powers  there- 
by conferred.  Duncan  v.  Lvnchburg  (Va.) 
.34  S.  E.  nr)4,  48:  331 
For  false  imprisonment. 

For  Editorial  Notes,  see  infra,  IV.  §  19. 

4.5G.  A  municipal  corporation  is  not  liable, 
in  an  action  for  false  imprisonment,  for 
damages  occasioned  by  imprisonment  for 
violation  of  an  ordinance  under  a  judgment 
of  a  municipal  court,  although  it  may  have 
been  irregular,  erroneous,  or  even  void. 
Bartlett  v.  Columbus,  101  Ga.  300,  28  S.  E. 
599,  44:795 

For  injuries  to  employee. 
See  also  supra,  449. 

457.  An  injury  to  a  servant  of  a  mu- 
nicipal corporation  employed  on  water- 
works, by  reason  of  the  negligence  of  the 
municipal  authorities  in  failing  to  furnish 
hiin  a  ronsonalily  safo  p]nco  to  work,  to 
which  he  lias  a  common-law  right  under  his 
contract,  gives  him  a  right  of  action  for 
damages,  since  his  right,  which  is  violated, 
is  one  which  concerns  an  individual  only, 
and  not  onr^  which  affects  the  whole  com- 
munity, or  depends  in  any  way  upon  the 
performance  or  nonperfonnance  of  any  pub- 
lic dutv.  llhobidas  v.  Concoid.  70  X.  IT. 
90.  47  Atl.  S-2.  51:  381 

45S.  A  niiiiiifipn]  r'orporation  is  perform- 
ing a  mini^li'iinl  jnililic  duty  in  maintain- 
ine  a  firo  s1;itiii!i,  and  is  liable  in  damages 
to  an  emiildyf'c  (nv  personal  injuries  sus- 
tain<^'<1.  result  iii2'  irnin  a  ncplect  on  the  part 
of  tlio  corporal  ion  to  furnish  him  a 
reasnnalily  safo  plar-f  in  wliir-h  to  work. 
I'owdcii  A-.  Kan-a-;  Ciiv.  GO  Kan.  HST.  77 
V:t-.  "■',.  '  nO:   ISl 

4.1ft.  A  niuninipalit  y  i;  not  lialilo  for  inju- 
ries  to   an   eiujiloyf'f    r.f   it-   fin'   ilcpartnicnf 


because  of  its  negligence  in  permitting  ap- 
paratus to  get  out  of  repair  since  its  duties 
with  respect  to  the  extinguishment  of  fires 
are  public  and  governmental.  Peterson  v. 
Wilmington,  130  N.  C.  76,  40  S.  E.  853, 

56:  959 

460.  A  city  is  not  liable  to  a  lineman  on 
its  fire-signal  system,  nor  negligence  in  re- 
spect to  the  condition  of  a  pole  which 
breaks  and  injures  him.  Pettingell  v. 
Chelsea,  161  Mass.  368,  37  N.  E.  380,    24:  426 

461.  The  purchase  of  an  accident  policy 
by  a  city  for  a  fireman,  under  Kan.  Laws 
1895,  chap.  363,  out  of  a  fund  created  by  a 
tax  on  foreign  fire  insurance  companies, 
and  the  payment  of  the  policy  to  the  widow 
of  the  fireman  after  his  death,  is  no  de- 
fense to  her  action  against  the  city  under 
Kan.  Code,  §  422  (Kan.  Gen.  Stat.  1897, 
chap.  95),  for  negligence  in  causing  his 
death.  Kansas  City  v.  McDonald,  60  Kan. 
481,  57  Pac.  123,  45:  429 

2.  For  Acts  of  OflBcers  or  Agents. 

For  Defective  Condition  of  Street,  see  High- 
ways, 232-234. 

For  Death  of,  or  Injury  to,  Prisoner  in 
Jail,  see  Jails,  4-7. 

Liability  for  Polluting  Water  with  Sew- 
age, see  Nuisances,  102,  103. 

Liability  for  Public  Improvement,  see  Pub- 
lic Improvements,  20. 

See  also  supra,  442,  443. 

For  Editorial  Notes,  see  infra,  IV.  §  18. 

462.  A  city  is  not  liable  for  injuries  or 
damages  caused  by  neglect  of  its  officers  in 
the  performance  of  their  duties.  Robinson 
V.  Rohr,  73  Wis.  436,  40  N.  W.  608,      2:  368 

403.  A  municipality  is  not  answerable  for 
the  nonfeasance  or  misfeasance  of  its  of- 
ficers in  exercising  governmental  authority. 
O'Rourk  V.  Sioux  Falls,  4  S.  D.  47,  54  N. 
W.  1044,  19:  789 

464.  As  to  the  powers  and  functions  of  a 
town,  of  a  public  governmental  character, 
it  is  not  liable  for  damages  caused  by  the 
wrongful  acts  or  negligence  of  its  officers  or 
asrents  therein.  Brown  v.  Guyandotte,  34 
W.  Va.  299,  12  S.  E.  707,  11:121 

405.  Wrongful  acts  or  negligence  of  the 
officers  or  agents  of  an  incorporated  town  in 
the  exercise  of  powers  and  functions  of  a 
public,  governmental  character  will  not 
render  the  town  liable  for  the  damages 
thereby  caused.  Bartlett  v.  Clarksburg,  45 
W.   Va.  393,   31    S.  E.  918,  43:  295 

400.  A  municipal  corporation  is  not  liable 
for  injuries  caused  by  the  negligence  of  its 
agents  and  olTlcers  in  the  discharge  of,  or 
omission  to  discharge,  duties  which  are 
purelv  governmental  or  discretionary.  Gib- 
son V.  Huntington,  38  W.  Va.  177,  18  S.  E. 
447.  22:  561 

467.  A  municipality  is  not  answerable  for 
the  torts  of  a  servant  except  where  the 
wrong  complained  of  is  an  act  done  in  the 
course  of  his  lawful  employment,  or  an 
omission  of  a  duty  devolving  upon  him  as 
inridont  to  such  service.  Love  v.  Raleigh, 
no  X.  C.  29G,  21   S.  E.  503,  28:  192 
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468.  The  enforcement  of  a  void  and  tin- 
constitutional  ordinance  or  by-law  by  of- 
ficers of  a  municipal  corporation  will  render 
the  municipality  liable  to  a  person  who  is 
thereby  injured.  McGraw  v.  Marion,  98  Ky. 
673,  34  S.  W.  18,  47:  593 
As  to  public  buildings. 

See  also  infra,  557-559. 

469.  The  duty  of  providing  and  main- 
taining a  city  hall  for  the  use  of  the  city 
officers  is  a  public  and  governmental  use,  for 
the  negligence  of  its  agents  in  the  discharge 
of  which  the  city  of  St.  Paul,  Minnesota,  is 
not  liable  in  a  private  action.  Snider  v. 
St.  Paul,  51  Minn.  466,  53  N.  W.  763, 

18:  151 

470.  That  a  portion  of  a  city  building  is 
devoted  to  the  housing  of  several  of  the 
executive  departments  of  the  city,  such  as 
the  water  department,  collector,  and  street 
superintendent,  which  collect  money  for  the 
city,  does  not  take  it  out  of  the  rule  that 
the  municipality  is  not  liable  for  the  negli- 
gence of  those  to  whom  are  intrusted  the 
care  and  custody  of  buildings  used  ex- 
clusively for  the  performance  of  duties  im- 
posed upon  the  municipality  by  statute. 
Kelly  V.  Boston,  186  Mass.' 165,  71  N.  E. 
299,  66:  429 
As  to  fire. 

For  Editorial  Notes,  see  infra,  IV.  §  18. 

471.  A  municipal  corporation  is  not  liable 
for  damages  in  the  destruction  of  plaintiff's 
property  by  fire,  which  resulted  from  the 
neglect  and  refusal  of  the  municipal  au- 
thorities, after  having  full  knowledge  of  the 
facts,  to  prevent  the  erection  of  a  wooden 
building  within  fire  limits  fixed  by  the 
ordinances  of  the  city,  under  power  given 
bv  its  charter.  Hines  v.  Charlotte,  72  Mich. 
278,  40  N.  W.  333,  1 :  844 
As  to  fireworks. 

472.  As  to  one  injured  by  fireworks  dis- 
charged under  a  permit  from  the  mayor  act- 
ing under  an  ordinance,  the  city  is  bound 
hy  the  mayor's  construction  of  the  ordi- 
nance in  respect  to  his  power  to  grant  the 
permit, — especially  where  such  construction 
was  a  plausible  one  and  had  been  acted 
upon  for  years.  Speir  v.  Brooklyn,  139  N. 
Y.  6,  34  N.  E.  727,  "       21  :  641 

473.  A  city  is  liable  for  injury  to  property 
by  an  explosion  of  fireworks  constituting  a 
dangerous  public  nuisance,  where  the  dis- 
play was  made  under  a  permit  given  by  the 
mayor  of  the  city  acting  under  authority 
of  a  city  ordinance.  Td. 

474.  A  citj-  is  not  liable  for  the  acts  of 
its  servants  in  the  management  of  fire- 
works which  its  officers  are  managins;  with- 
out lawful  authoritv.  Love  v.  Raleish.  116 
N.  C.  296,  21   R.  E.  503.  28:  192 

475.  A  city  is  not  liable  for  the  explosion 
of  fireworks  in  a  street,  under  a  permit 
granted  by  a  city  officer  under  an  ordinance 
prohibiting  such  display  without  such  per- 
mit, especially  where  the  charter  denies 
liability  for  malfeasance,  misfeasaTieo.  or 
neglect  of  duty  of  any  officer  or  oOior  au- 
thorities of  the  citv.  Fifield  v.  Plioenix.  4 
Ariz.  283,  3f.  Pac.  nifi.  24:   ino 

476.  An    incorporated    town    is   not    liable 


for  personal  injuries  occasioned  by  the 
firing  of  squibs,  rockets,  fireworks,  and 
firearms  on  the  streets,  by  a  crowd  of  citi- 
zens, although  such  acts  are  done  with  the 
knowledge  and  consent  of  the  mayor, 
council,  police,  and  other  oflScers  of  such 
corporation.  Bartlett  v.  Clarksburg,  45  W. 
Va.  393,  31  S.  E.  918,  43:  295 

From  failure  to  open  drawbridge. 

477.  A  city  is  not  liable,  in  the  absence  of 
any  statutory  provision,  for  an  injury  to  a 
private  barge  caused  by  the  failure  of  a 
bridge  tender  seasonably  to  open  a  draw 
in  the  bridge  in  response  to  proper  signals, 
because  of  the  bridge  becoming  caught, 
where  the  city  does  not  derive  any  benefit 
from  the  bridge,  but  simply  maintains  it 
for  the  public  good.  Corning  v.  Saginaw, 
116  Mich.  74,  74  N.  W.  307,  40:  526 
In  trying  to  kill  dogs. 

478.  A  municipal  corporation  is  not  liable 
for  injuries  resulting  from  negligent  acts  of 
one  employed  by  it  to  enforce  an  ordinance 
forbidding  the  running  at  large  of  unmuz- 
zled dogs,  committed  while  in  the  discharge 
of  the  duties  of  his  employment.  Culver  v. 
Streator,  130  111.  238,  22  N.  E.  810,       6:  270 

479.  A  city  is  not  liable  for  the  reckless- 
ness of  .a  policeman  in  shooting  at  an  un- 
muzzled dog  on  a  public  street,  whereby  he 
seriously  wounds  a  person  upon  the  street, 
while  he  is  attempting  to  enforce  an  ordi- 
nance making  it  his  dutv  to  kill  unmuzzled 
dogs.  Whitefield  v.  Paris.  84  Tex.  431,  19 
S.  W.  566,  15:  783 
In  abating  nuisance. 

480.  A  municipal  corporation  cannot  es- 
cape liability  for  acts  of  its  officers  in 
carrying  away  property,  on  the  gioimd  that 
they  were  ultra  vires,  where  they  were  per- 
formed under  the  general  powers'  of  the 
corporation  to  prevent  and  abate  nuisances. 
Orlando  v.  Pragg,  31  Fla.  Ill,  12  So.  441. 

19: 19& 
In  workhouse. 

481.  A  city  is  not  liable  for  injuries  re- 
sulting from  the  negligence  of  officers  en- 
gaged in  the  management  of  a  workhouse 
which  has  been  established  purely  for  the 
public  service,  and  to  assist  in  the  per- 
formance of  its  public  duty  of  supporting 
paupers  and  criminals,  and  who  also  con- 
duct the  work  incidental  to  the  mainte- 
nance of  the  institution  and  to  the  employ- 
ment of  its  inmates,  although  the  establish- 
ment was  voluntarily  erected  and  main- 
tained under  legislative  permission;  and 
the  fact  that  some  revenue  is  derived  by 
the  city  from  the  labor  of  the  inmates  is 
immaterial  if  the  institution  is  not  con- 
ducted with  a  view  to  pecuniary  profit,  and 
none  is  in  fact  obtained.  This  is  esppcially 
true  where  such  officers  are  appointed  and 
directed  by  an  independent  board  which  is 
in  no  M-av  the  agent  of  tho  oitv.  Curran  v. 
Boston.  l'51  Mass.  .''lO;-;.  24  X.  E.'TSI.  S:  243 
As  to  coasting. 

4S2.  The  neglect  nf  the  city  polico  to 
abate  and  su]i]ircs«  sncji  a  nuisance  a»  coast- 

i  intr  upon  tlic  public  si  roots  of  a  ci(y  does 
not    niako    tlio   city    liablo    for  damage   done 

'  io  a   traveler  on  the  stroot  by  one  engaged 
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in  coasting.     Wilmington  v.   Vandegrift,   1 
Marv.    (Del.)   5,  29  Atl.  1047,  25:  538 

483.  A  municipal  corporation  is  not  liable 
for  injuries  caused  by  failure  to  prevent 
coasting  in  its  streets,  since  the  duty  of  pre- 
venting such  conduct  rests  on  the  officer.s 
as  servants  of  the  state.  Dudley  v.  Flem- 
ingsburg,  115  Ky.  5,  72  S.  W.  327,  60:  575 
In  clearing  alley  of  weeds. 

484.  A  city  exercises  its  police  power  in 
clearing  an  alley  of  weeds,  so  that  it  is 
not  responsible  for  negligence  in  the  per- 
formance of  the  work  by  one  whom  it  has 
employed  for  that  purpose,  which  results 
in  the  injury  of  a  child  attracted  there  by 
his  operations.  McFadden  v.  Jewell,  119 
Iowa,  321,  93  N.  W.  302,  60:  401 
Negligent    use    of    machines    in    repairing 

street. 

485.  That  the  mayor  is  assisting  in  super- 
intending repairs  on  a  city  street  which  is 
under  absolute  control  of  a  state  commis- 
sioner will  not  render  the  city  liable  for 
injuries  caused  by  negligent  management 
of  a  machine  there  in  use.  Hall  v.  Concord, 
71  N.  H.  367,  52  Atl.  864,  58:  455 

486.  The  fact  that  the  mayor  and  alder- 
men have  been  induced  to  make  an  extra- 
ordinary expenditure  of  money  on  a  street 
in  charge  of  a  state  commissioner  does  not 
make  the  city  liable  for  injuries  caused  by 
negligence  in  the  perfofmanoe  of  the  work. 

Id. 

487.  The  regrading.  widening,  and  mac- 
adamizing of  a  city  street  is  not  for  the 
"special  benefit  and  profit"  of  the  city,  so 
as  to  render  it  liable  for  injuries  caused  by 
the  negligent  use  of  machines  used  therefor, 
where  the  work  is  under  the  charge  of  a 
state  commissioner.  Id. 

488.  That  a  city  owns  a  machine  in  use 
for  repairing  a  street  under  the  control  of 
a  state  commissioner  will  not  render  it 
liable  for  injuries  caused  by  its  negligent 
management.  Id. 

480.  Acceptance  of  a  street  improvement 
made  by  a  state  commissioner  will  not  ren- 
der a  city  liable  for  injuries  caused  by  the 
noglieert  management  of  machines  used  in 
making  the  improvement.  Id. 

400.  Whore  the  whole  territory  of  a  mu- 
nicipality is  by  statute  constituted  a  high- 
way district,  and  placed  under  the  superin- 
tendence of  a  commissioner  to  be  elected  by 
the  city  council,  who  "shall  have  charge  of 
the  roads  and  bridpres  in  the  care  of  the  city, 
and  all  repairs  therenn  shall  be  under  his 
direction."  he  is  a  public  oflficer.  deriving  his 
authority  from  the  legislature,  and  the 
niuniripality  is  not  liable  for  injuries  caused 
liy  liis  nojrligcnt  management  of  a  steam 
roller  \vliilf>  repairing  a  highway.  Id. 
In  fire  department. 

401.  A  fity  i>  not  liable  at  common  law 
for  tlio  iiprrjioont  acts  of  mojnbcrs  of  its 
fii-i'    (Icpartniont.      fiillo^pio     v,     Lincoln,    ."'.i 

Xci..  :;t.  :<■!  X.  w.  sn.  1(1:  fi-io 

4'.i2.  Tlif^  ror]<lr'-;<  driving  of  a  mcnilior  of 
til''  lity  (\v  ilopart  nioiii  whilo  niorolv  oxor- 
I  i-iliLT  a  tram  of  lirir.-f^  in  tlir>  itipft  on  a 
laiM'T    uaL'on    or    trurk.    hv    wliir-h    lip    runs 


over  and  kills  a  child,  does  not  render  the 
city  liable.  Id. 

493.  A  city  is  not  liable  for  the  negli- 
gence of  members  of  its  fire  department  in 
leaving  a  ladder  truck  standing  so  that  a 
ladder  projects  across  the  sidewalk  in  front 
of  an  engine-hou.se,  in  consequence  of  which 
a  passer-by  is  injured.  Dodge  v.  Granger, 
17  R.  I.  664,  24  Atl.  100,  15:  781 

494.  A  municipal  agency  incorporated  for 
the  protection  of  the  city  from  fire  and  for 
supplying  water,  and  without  means  of 
raising  money  from  taxpayers,  is  not  liable 
to  an  action  for  injuries  received  from  negli- 
gence of  its  servants.  O'Leary  v.  Marquette 
Fire  &  W.  Comrs.  79  Mich.  281,  44  N.  W. 
608,  7:  170 
In  sewer  department. 

See  also  infra,  520. 

495.  A  city  is  responsible  for  the  acts  of 
a  board  of  sewer  commissioners  within  the 
scope  of  their  authority  under  a  charter 
which  gives  the  board  authority  to  execute 
certain  powers  vested  in  the  city.  Piatt 
Bros.  &  Co.  V.  Waterbury,  72  Conn.  531,  45 
Atl.  154,  48:  691 

496.  Where  general  laws  place  the  duty 
of  constructing  drains  and  sewers  on  mu- 
nicipal officers,  such  officers  in  the  perform- 
ance of  such  duty  act  as  public  officers,  and 
not  as  agents  of  the  municipality;  and  the 
municipality  cannot  be  held  liable  for  in- 
juries resulting  from  their  negligence. 
Bulger  V.  Eden,  82  Me.  352,  19  Atl.  829, 

9:205 
In  waterworks  department. 

497.  The  appointment  of  the  water  com- 
mittee of  a  city  by  the  legislature,  and  its 
independence  of  the  control  of  any  other 
department  of  the  city  government,  will 
not  relieve  the  city  from  liability  for  in- 
juries caused  by  negligence  in  the  con- 
struction or  maintenance  of  the  waterworks. 
Esberg-Gunst  Cigar  Co.  v.  Portland,  34  Or. 
282,  .55  Pac.  961,  43:  435 

498.  Water  commissioners  to  whom  a  city 
ordinance  intrusts  the  entire  management 
of  waterworks  are  servants  of  the  city,  and 
not  an  independent  board  for  whose  acts 
the  city  is  not  liable,  whereby  N.  H.  Laws 
1871,  chap.  69,  §  5,  which  authorizes  the 
establishment  of  the  waterworks,  the  city 
is  given  full  control,  with  the  right  to 
place  them  under  the  direction  of  a  superin- 
tendent or  board  of  commissioners,  whose 
powers  and  duties  may  be  prescribed  by  the 
city  council.  Rhobidas  v.  Concord,  70  X.  H. 
90,  47  Atl.  82.  51 :  381 

499.  An  action  for  negligence  of  water 
commissioners  of  a  city  should  be  brought 
against  the  city,  and  not  against  the  water 
precinct,  which  includes  only  a  portion  of 
llio  city,  where  they  are  officers  of  the 
whole  city.  Id. 

"iOO.  A  recovery  by  a  lot  owner  against 
a  municipal  corporation,  for  the  entry  upon 
his  jiioporty  by  a  city  officer  without  his 
ronsont.  and  the  connection  of  the  city 
water  mains  with  a  well  there  located,  is 
not  facilitated  by  waiving  the  tort  and 
~uin2  for  the  value  of  the  water  taken  and 
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the  use  of  the  property.    Wilson  v.  Mitchell, 
17  S.  D.  51.5,  97  X.  W.  741, •  65:  158 

In  health  department. 
See  also  infra,  506. 

501.  Failure  of  a  municipal  corporation  to 
appoint  a  board  of  health  will  not  render  it 
liable  for  injuries  to  private  individuals 
through  the  efforts  of  its  other  officials  to 
enforce  its  health  ordinances.  Twynian  v. 
Frankfort  (Ky.)  78  S.  W.  446,  64:  572 

502.  That  a  municipal  corporation  has 
passed  an  ordinance  directing  the  removal  to 
a  pesthouse  of  persons  afflicted  with  small- 
pox does  not  render  it  liable  for  the  negli- 
gent acts  of  its  officials  in  enforcing  the 
provisions   of   the   ordinance.  Id. 

503.  A  municipal  corporation  is  not  lia- 
ble for  the  acts  of  its  officers,  who,  in  at- 
tempting to  guard  the  public  health,  re- 
move a  smallpox  patent  to  a  pesthouse  so 
overcrowded  and  illy  adapted  to  its  pur- 
pose that  he  dies  from  the  consequent  ex- 
posure. Id. 

504.  Injury  to  a  citizen  by  the  use  of 
impure  vaccine  matter  administered  to  him 
by  one  of  the  officers  or  agents  of  a  mu- 
nicipal corporation  while  enforcing  a  valid 
ordinance  for  compulsory  vaccination  will 
not  sustain  an  action  against  the  city,  as 
it  results  from  an  exercise  of  a  govern- 
mental power.  Wyatt  v.  Rome,  105  Ga.  312, 
31  S.  E.  188,  42:  180 

505.  .\  city  is  liable  for  the  damages 
oaused  by  the  erection  of  a  pesthouse  near 
the  residence  of  a  person,  notwithstanding 
the  fact  that  it  is  erected  within  a  mile  of 
the  city,  contrary  to  a  statute  which  ex- 
pressly makes  the  officers  liable  therefor, 
without  declaring  the.  city  liable.  Clayton 
V.  Henderson.  103  Kv.  228.  44  S.  W.  067, 

44:474 
In  making  arrest. 

506.  A  municipal  corporation  is  not  liable 
for  damage  resulting  from  the  acts  of  its 
officers,  under  statutory  authority,  in  ar- 
resting one  who  has  passed  the  night  in  a 
house  containing  a  smallpox  patient,  and 
compelling  him  to  remain  in  the  house  dur- 
ing a  period  of  quarantine,  although  he  has 
not  been  directly  exposed  to  the  disease  and 
does  not  take  it.  Levin  v.  Burlington,  129 
N.  C.  184,  .39  S.  E.  822,  55:  396 

507.  A  city  is  not  liable  for  the  unlawful 
act  of  a  policeman  in  making  an  arrest 
■without  just  cause  "and  without  a  warrant. 
Gray  v.  Griffin,  111  Ga.  381,  36  S.  E.  792. 

51:  131 

508.  The  wrongful  arrest  of  a  person  who 
has  committed  no  ofTense.  and  a  brutal  as- 
sault upon  him,  though  made  by  a  police- 
man who  is  notoriously  incompetent,  and 
who  has  been  retained  by  the  city  au- 
thorities with  kno-.vledge  of  his  incompe- 
tency, does  not  render  the  city  liable,  either 
for  the  tort  of  the  policeman  or  the  negli- 
gence of  the  city  officials  in  appointing  or 
retaining  him  in  ofTiee,  in  the  absence  of  any 
.statute  iniposins  such  liability.  Mclllhcnnv 
V.  "Wilmington.  127  X.  C.  140.  .37  S.  E.  187. 

.50:  470 

509.  A  municipnl  corporation  is  not  liable 
in    ila'tinaes    for   Hie   act.^   of   its    officers   in 


arresting  and  prosecuting  a  person  in  the 
attempt  to  enforce  a  void  ordinance  enacted 
under  apparent  authority  of  the  legislature, 
and  which  undertook  to  impose  a  license  fee, 
for  the  benefit  of  the  municipality,  upon 
the  use  of  bicycles  in  its  streets.  Simpson 
v.  Whatcom,  33  Wash.  392,  74  Pac.  577, 

63:815 
Requiring  excessive  bond. 

510.  The  judicial  act  of  the  mayor  of  a 
city  in  requiring  an  accused  person  to  give 
a  larger  bond  than  the  law  authorizes  will 
not  render  the  city  liabfc.  Gray  v.  Griffin, 
111  Ga.  361,  36  S.  E.  792,  51:  131 
Destruction  of  property. 

511.  A  village  is  not  liable  for  the  acts  of 
its  trustees  in  destroying  property  to  avert 
an  imminent  public  injury,  as  they  are  not 
its  servants  or  agents  within  the  principle 
of  respondeat  superior.  Aitken  v.  Wells 
River,  70  Vt.  308,  40  Atl.  829,  41 :  566 
Participation  in  mob. 

512.  A  municipality  is  not  liable  for  the 
participation  by  its  officers  in  a  conspiracy 
or  in  a  mob,  since  such  acts  of  the  officers 
are  not  within  the  scope  of  their  duties,  but 
must  be  deemed  to  be  performed  by  them 
as  individuals.  Wallace  v.  Xorman,  9 
Okla.  339.  60  Pac.  108,  48:  620 

513.  The  killing  of  a  human  being  by  a 
mob,  permitted  by  negligence  of  city  offi- 
cers, does  not  render  a  municipal  corpora- 
tion in  Louisiana  liable  for  damages,  in  the 
absence  of  any  statute  providing  therefor, 
although  general  provisions  of  the  statute 
have  created  a  right  of  action  for  death 
caused  by  negligence,  and  include  the  an- 
cient civil -law  rule  that  "every  act  what- 
ever of  man  that  causes  damage  to  another 
obliges  him  by  whose  fault  it  happened  to 
repair  it."  New  Orleans  v.  Abagnatto,  23 
U.  S.  App.  333,  10  C.  C.  A.  361,  62  Fed.  240, 

26:  329 

3.  As  to  Drains,  Sewers,  and  Waters  Gen- 
erally. 

Liability  for  Drowning  in  Pond,  see  supra, 

435^39. 
Liability  for  Mode  of  Maintaining  Pumping 

Station,  see  Nuisances,  166. 
Liability  for  Interfering  with  Underground 

Source  of  Water,  see  Waters,  447,  448. 
Liability    of    Petitioners    for    Sewers,    see 

Drains  and  Sewers,  9,  10. 
Right    of    Action    for    Preventing    Use    of 

Private  Sewer,  see  Action  or  Suit,  8. 
Liability  for  Pollution  of  Water  by  Sewage, 

see  Nuisances.  50-58.  158:  Waters,  -iliii  ■ 

.301.  515-518. 
Liability    for    Consequential    Injuries    from 

Sewage,  see  Eminent  Domain,  362-366. 
See  also  supra.  454,  455,  495,  406. 
For  Editorial  Xotes.  see  infra,  IV.  §§  11,  18. 

Defects  in  sewers  generally. 

Liability     for     Xegligence     of     Independent 

Contractor,    see    Master    and    Servant, 

fi95.  713. 
Parties  to  Action  for,  see  Parties,  192. 
Sef>  also  supra,  496. 

514.  Merely  granting  to  a  city  authority 
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to  construct  sewers  for  the  convenience  and 
benefit  of  its  inhabitants  does  not  neces- 
sarily make  their  use  a  governmental  use 
in  the  sense  that  there  can  be  no  remedy, 
unless  given  by  statute,  for  consequential 
injuries  resulting  therefrom.  Piatt  Bros.  & 
Co.  V.  Waterburv,  72  Conn.  531,  45  Atl.  154, 

48:  691 

515.  A  municipality  is  not,  in  the  con- 
struction of  a  sewer,  obliged  at  its  peril  to 
select  the  best  possible  route,  or  to  adopt 
the  best  possible  plan,  provided  the  route 
selected  and  the  plin  adopted  are  reasonably 
safe.  Uppington  v.  New  York,  165  N.  Y. 
222,  59  N.  E.  91.  53:  550 

516.  A  plan  for  the  construction  of  a 
sewer  is  not  shown  to  be  defective  by  the 
fact  that  the  city  engineers  expect  that 
there  will  be  some  injury  to  sidewalks  and 
stoops  from   its   erection.  Id. 

517.  A  city  which  adopts  defective  plans 
for  drainage  cannot  escape  liability  to  a 
property  owner  injured  by  the  carrying  out 
of  such  plans,  because  the  digging  of  the 
ditch  and  the  construction  of  the  system 
were  done  by  the  contractor  in  the  manner 
contracted  for  bv  the  city.  Sevmour  v. 
Cummins,  119  Ind.  148,  21  is\  E.  549,     5:  12G 

518.  A  municipal  corporation  is  liable  for 
its  negligence  in  devising  a  plan  of  sewerage, 
as  well  as  for  improper  construction  ac- 
cording to  the  plan.  Id. 

519.  A  municipal  corporation  is  liable  for 
injuries  to  a  landowner,  caused  by  the  back- 
ing up  of  water  in  a  drain  which  he  has  a 
right  to  maintain,  by  reason  of  negligence 
on  the  part  of  the  corporation  in  permitting 
the  channel  into  which  such  drain  opens,  and 
which  is  part  of  the  sewerage  system  of  the 
corporation,  to  become  obstructed,  or  in 
maintaining  the  same  too  small  in  size 
without  any  defect  in  the  original  plan,  or 
of  the  diversion  by  it  of  siirface  water  from 
its  natural  course,  and  turning  such  quanti- 
ties of  it  into  such  cViannel  that  its  capacity 
for  carrying  off  the  drainage  is  not  equal 
to  the  demand  made  upon  it.  Bates  v. 
Westborouch,  151  IVlass.  174,  23  N.  E.  1070, 

7:  156 

520.  A  municipal  corporation  is  not  liable 
for  injuries  received  by  an  individual  who 
falls  into  a  sewer  which  is  in  process  of 
construction  by  the  municipal  authorities, 
and  is  left  by  them  imguarded.  in  the 
absence  of  any  statutory  provision  making 
it  liable  for  the  ne<ilect  of  its  olTicers. 
Chope  V.  Eureka.  78  Cal.  588.  21  Pac.  .Sfi4. 

4 :  325 
Obstruction  of  sewer. 

521.  The  o\])iration  of  a  licpiipc  iriven  to  a 
town  to  inniiitain  a  drain  over  lands  of  the 
licensor  will  not  roliovo  tlio  town  from  lia- 
bility for  iiijiirirs  causod  by  the-  snbse- 
(|n(mt  f)l)s(riir-(  inn  of  ijip  drain,  wlu'ii  such 
drain  is  tho  iiofpssnry  f)u11i'(  i>f  tlip  sower- 
:iL!0  system  of  the  toi.vn.  riml  tliero  is  notli- 
inp  to  sliow  n'mTidiinnii'iit  llifroof  oti  iho 
pnrt  fif  ilio  town,  liiit  it^  n-c  coniinno-  ilip 
■~;inii'  lifter  ;is  licfoi'f'  tlip  liccnsp  pxpire-.  nnd 
lli''  io\.vn  ilf1pr^\•ards  oliinins  tlic  fuvtlicr 
ri'jlif  1'1  confiniie  it.  r.nlcs  v.  Wp^i  liorouirh. 
]:>]    .M;i".  174.  ■!?,  X.  v..  1070.  7:  lot; 


Sickness  due  to  defects  in  sewer. 
Death  Due  to  Defects,  see  Death,  45. 

522.  A  city  is  not  liable  in  damages  for 
disease  suffered  by  an  individual  in  conse- 
quence of  the  neglect  of  the  city  authorities 
to  observe  proper  sanitary  precautions  in 
the  construction  or  maintenance  of  a  sewer 
system.  Hughes  v.  Auburn,  161  N.  Y.  96, 
55  N.  E.  389,  46:  636 

523.  The  liability  of  a  municipality  to 
damages  for  permitting  a  drainage  ditch  to 
become  obstructed  and  filled  with  filth  and 
offal  so  that  the  water  flows  onto  adjoining 
land  and  causes  sickness  in  the  family  of 
its  owner  is  limited  to  the  injury  to  the 
property,  and  does  not  include  the  injury 
by  sickness  or  death,  nor  by  loss  of  time, 
increase  of  family  expenses,  nor  by  doctor's 
bills  and  medicines,  resulting  from  the 
sickness.  Williams  v.  Greenville,  130  N.  C. 
93,  40  S.  E.  977,  57 :  207 
Explosion  in  sewer. 

Evidence  as  to,  see  Evidence,  2057. 
Question  for  Jury  as  to,  see  Trial,  462. 

524.  The  mere  fact  of  an  explosion  of 
gases  in  a  sewer  is  not  sufficient  to  charge 
the  municipality  M'ith  liability  for  the  in- 
jury caused  thereby.  Euchs  v.  St.  Louis, 
iG7   Mo.   G20,  67    S.'W.  610,  57:  13G 

525.  The  explosion  of  gases  in  a  sewer  to 
the  injury  of  abutting  property  owners  can- 
not reasonably  be  anticipated  from  the  fact 
of  the  escape  of  a  quantity  of  crude  pe- 
troleum into  it,  so  as  to  charge  the  munici- 
pality with  negligence  in  failing  to  provide 
for  the  escape  of  the  gases  generated  there- 
by. Id. 

526.  A  city  is  not  bound  to  open  vents 
and  manholes  leading  to  its  sewers,  to  per- 
mit the  escape  of  gases  which  are  generated 
therein,  as  a  means  of  avoiding  an  ex- 
plosion, although  it  may  have  notice  that  a 
quantity  of  crude  petroleum  has  found  its 
way  into  the  sewer  as  a  result  of  a  fire  at 
the  refinery.     .  Id. 

527.  No  recovery  can  be  had  against  a 
city  for  injuries  caused  by  an  explosion  in 
a  sewer,  which  is  alleged  to  have  resulted 
from  negligently  permitting  petroleum  to  be 
turned  into  it,  Avhere  the  evidence  shows 
that  the  explosion  might  have  resulted  from 
another  cause,  and  there  is  nothing  to  show 
that  it  did  not  do  so.  Id. 

528.  The  fact  that  a  sewer  blows  up  is  en- 
titled to  consideration  upon  the  question  of 
care  on  the  part  of  a  mimicipality  in  re- 
spect to  its  management.  Fuchs  v.  St. 
Louis,  133  Mo.  108.  31  S.  W.  115.  34  S.  W. 
508.  34:  118 
As  to  surface  water. 

See    also    supra.    439:    infra.    547; 

Domain.  .300:  Waters.  418. 
For  Editorial  Notes,  see  infra.  IV. 

520.  Tho  collection  of  surface 
ditdips.  drains,  or  other  artificial 
and  the  turning  of  it  in  .a  body  or  mass 
iijion  a  lot,  will  render  a.  city  liable  in  dam- 
age's to  tlip  lot  owner.  Jordan  v.  BcTiwood, 
A-I  ^\^.  Va.  .'^12.  20  S.   E.  200,  30:  519 

')'.]().  A  township  is  liable  at  common  law 
for  on t boring  from  its  streets  and  turning 
out    of    its    r-oursp     surface     water    in     such 


Eminent 

§  11. 

water   by 
channels, 
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quantities  that  the  gutters  are  inadequate 
to  carrj-  it,  so  that  it  overflows  and  in- 
jures private  property  in  the  vicinity.  Mc- 
Askill  V.  Hancock  fwp.  129  Mich.  74,  88 
N.   W.   78,  *  55:  738 

531.  A  municipal  corporation  has  no  more 
right,  than  a  private  jjcrson  to  collect  sur- 
face water  into  drains  and  discharge  it  in 
a  volume  upon  the  land  of  an  adjoining 
owner,  although  it  formerly  flowed  over 
such  lands.  Rvchlicki  v.  St.  Louis,  98  Mo. 
497.    11    S.   W.*  1001,  4:  594 

532.  A  municipal  corporation  is  liable  for 
injuries  to  property  upon  which  it  casts 
surface  water  in  a  body  across  intervening 
land  by  means  of  a  drain  or  culvert  in  a 
highway,  although  no  more  water  is  col- 
lected than  would  have  naturally  flowed 
upon  the  property  in  a  diffused  condition. 
Johnson  v.  White,  26  R.  I.  207,  58  Atl.  658, 

65 :  250 

533.  A  municipal  corporation  which  has 
utilized  a  stream  to  carry  off  the  surface 
water  falling  within  its  watershed,  and,  for 
the  maintenance  of  the  public  health,  has 
cleaned  its  bed,  is  not  liable  to  a  riparian 
owner  for  failure  to  remove  obstructions 
placed  in  the  stream  by  another  riparian 
owner  so  that  the  water  is  dammed  back 
to  the  injury  of  the  former.  A.  L.  Lakey 
Co.  v.  Kalamazoo,  138  Mich.  644,  101  N.  W. 
841,  67:931 

534.  A  municipal  corporation  .which  turns 
into  a  stream  flowing  through  it  storm 
sewers  from  streets  within  the  watershed 
of  the  stream  is  not  bound  to  remove  the 
sand  and  debris  carried  into  the  stream  by 
the  water  for  the  purpose  of  protecting 
riparian  owners  from  injury  by  overflow  of 
the  stream.  '  Id. 

535.  A  city  is  not  bound  to  furnish  drains 
or  sewers  to  relieve  a  lot  of  its  surface 
water,  whether  its  own  or  that  flowing  from 
other  premises.  Jordan  v.  Benwood,  42  W. 
Va.  312,  26  S.  E.  266,  36:  519 

536.  A  municipal  corporation  is  not  lia- 
l)le  to  the  owner  of  private  premises  within 
its  boundaries  for  failing  to  provide  a 
system  of  sewerage  to  carry  away  from  such 
premises  surface  water  and  the  water  of 
perennial  streams  naturally  coming  there- 
on. St.  Paul  &  D.  R.  Co.  V.  Duluth,  56 
Minn.  494,  58  N.  W.  159,  23:  88 

537.  The  fact  that  a  municipal  corpora- 
tion has  diverted  surface  waters  from  nat- 
ural ravines,  and,  through  sewers,  deposited 
them  on  a  swamp  at  different  points  in  the 
same  swamp  from  those  at  which  the  ra- 
vines terminate,  will  not  give  the  owner 
of  the  swamp  any  right  to  complain  after 
he  has  adopted  the  change  made  by  such 
diversion  by  building  the  roadbed  of  a  rail- 
road across  the  swamp,  leaving  no  openings 
in  the  raised  surface  of  such  roadbed  op- 
posite to  the  ends  of  the  ravines,  and  by 
putting  in  box  culverts  across  such  road- 
bed opposite  the  ends  of  some  of  the  sewers, 
to  carry  off  such  waters.  Id. 

538.  A  municipal  corporation  which  ar- 
rests or  obstructs  the  natural  flow  of  sur- 
face water  in  exercising  its  statutory  pow- 
<M-  to  erect  waterworks  is  liable  to  the  own- 


er of  land  injured  by  turning  the  water 
thereon,  under  a  constitutional  provision 
against  taking  or  damaging  private  proper- 
ty for  public  purposes  without  compensa- 
tion. Albany  v.  Sikes,  94  Ga.  30,  20  S.  E. 
257,  26:  653 

As  to  waterworks. 

See  also  supra,  457,  497-500,  538;  infra,  562. 
For  Editorial  Notes,  see  infra,  IV.  §  18. 

539.  The  maintenance  of  municipal  wa- 
ter works  is  in  no  sense  a  private  business, 
for  negligence  in  which  the  corporation  will 
be  held  liable,  but  is  an  exercise  of  govern- 
mental power  for  the  public  good,  appertain- 
ing to  the  corporation  in  its  political  char- 
acter. Springfield  F.  &  M.  Ins.  Co.  v.  Keese- 
ville,  148  N.  Y.  46,  42  N.  E.  405,        30:  660 

540.  City  waterworks  are  not  maintained 
in  the  public  or  governmental,  as  distin- 
guished from  the  private,  capacity  of  the 
city,  so  as  to  relieve  the  city  from  liability 
for  injuries  caused  by  negligence  in  their 
construction  or  maintenance.  Esberg-Gunst 
Cigar  Co.  v.  Portland,  34  Or,  282,  65  Pac. 
961,  43:  435 
Lack  of  water  supply. 

See  also  Waters,  562, 

For  Editorial  Notes,  see  infra,  IV.  §  18. 

541.  For  lack  of  due  diligence  to  furnish 
a  supply  of  water  according  to  contract 
for  steam  heating  in  a  greenhouse,  a  mu- 
nicipal corporation  may  be  liable  for  the 
damages.  Watson  v.  Needham,  161  Mass. 
404,  37  N.  E.  204,  24:  287 

542.  A  municipal  corporation  is  not  liable 
for  damages  caused  by  fire  in  consequence 
of  its  negligent  failure  to  maintain  sufficient 
waterworks.  Springfield  F.  &  M.  Ins.  Co. 
V.  Keeseville,  148  N.  Y.  46,  42  N.  E.  405, 

30:  660 

4.  Defects  or  Obstructions  in  Streets. 

Liability  for  Injuries  by  Defects  or  Ob- 
structions in  Streets  Generally,  see 
Highways,  IV.  a. 

Liability  for  Cutting  Shade  Trees,  see  High- 
ways, 176,  179. 

See  also  supra,  418;  infra,  482-490. 

Explosion  of  boiler  under  sidewalk. 
Question  for  Jury  as  to,  see  Trial,  350. 
See  also  Notice,  71. 

543.  A  prima  facie  case  of  negligence,  ren- 
dering a  city  liable  to  a  traveler  injured  by 
the  explosion  of  a  boiler  under  the  sidewalk, 
in  the  absence  of  evidence  that  it  exercised 
reasonable  care  in  the  premises,  is  made 
out  by  showing  that  it  consented  to  the 
maintenance  of  the  boiler  thereunder  condi- 
tions, which  were  a  violation  of  the  city 
ordinance  prescribing  the  structural  work 
to  be  used  in  case  the  space  under  the  walk 
was  to  be  utilized.  Beall  v.  Seattle,  28 
Wash.   593,  69  Pac.    12,  61:583 

544.  Notice  of  intention  to  place  heating 
apparatus  under  a  sidewalk,  while  not  no- 
tice that  it  has  been  done,  is  such  notice 
as  emphasizes  the  duty  of  inspection  to 
discover  if  it   is  really  done.  Id. 

545.  Consent  on  the  part  of  a  city  to  the 
placing  of  heating  apparatus  under  the  side- 
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walk  may  be  found  from  the  fact  that  it 
made  no  inspection  after  receiving  notice 
that  it  would  be  so  placed.  Id. 

Fixing  or  changing  street  grade. 
Liability    for    Injury    in    Changing    Street 
Grade,   see  Highways,   200-203. 

546.  A  mere  error  of  judgment  in  re- 
spect to  the  plan  of  grading  a  highway  will 
not  make  the  town  liable  for  damages. 
Champion  v.  Crandon,  84  Wis.  405,  54  N.  W. 
775,  19:  856 

547.  A  change  of  grade  of  a  street  which 
prevents  surface  water  of  a  lot  from  flow- 
ing oflf  does  not  render  the  city  liable,  even 
if  the  surface  water  is  thereby  increased  in 
quantity  upon  the  lot  or  flows  upon  it  from 
the  street,  if  it  is  not  cast  thereon  in  a 
mass  or  body.  Jordan  v.  Benwood,  42  W. 
Va.  312,  26  S.  E.  266,  36:  519 

548.  Under  Iowa  Code,  §  465,  providing 
that  no  street  of  a  city  shall  be  graded  un- 
less it  is  ordered  to  be  done  by  the  affirma- 
tive vote  of  two  thirds  of  the  city  council 
or  trustees,  a  city  is  liable  for  the  damages 
to  private  property  occasioned  by  grading  a 
street  without  the  authority  of  an  ordi- 
nance so  passed.  Protestant  Episcopal  Ch. 
V.  Anamosa.  76  Iowa,  538,  41  N.  W.  313, 

2:  606 
Injury  from  bicycle. 

549.  A  municipal  corporation  is  not  liable 
for  injury  to  a  person  who  is  struck  by  a 
bicycle  ridden  by  another  person  on  a  side- 
walk, by  reason  of  the  failure  to  enact  or 
enforce  an  ordinance  prohibiting  the  rid- 
ing of  bicycles  on  sidewalks.  Jones  v.  Wil- 
liamsburg^  97   Va.  722,   34  S.  E.   883, 

47 :  294 

550.  Failure  of  a  municipality  to  attempt 
to  enforce  its  ordinance  limiting  the  speed 
at  which  bicycles  may  be  ridden  on  its 
streets  will  render  it  liable  for  injuries  to 
a  pedestrian  knocked  down  by  a  bicycle 
which  is  being  ridden  at  an  immoderate 
rate  of  speed.  Hagerstown  v.  Klotz,  93  Md. 
437,  49  Atl.  836,  54:  940 
Fall  of  billboard. 

.551.  A  municipal  corporation  is  not  liable 
for  injuries  to  a  traveler  upon  a  sidewalk 
through  the  fall  of  a  billboard  insecurely 
placed  by  an  abutting  owner  upon  his  own 
property  near  the  edge  of  the  street,  under 
a  statute  requiring  it  to  keep  its  streets 
reasonably  safe  and  fit  for  travel.  Temby 
V.  Ishpem'ins,  140  Mich.  146,  103  X.  W.  588, 

69:  618 
Cow  running  at  large. 
For  Editorial  Notes,  see  infra,  IV.  §  18. 

552.  A  city  is  not  liable  for  injuries  com- 
mitted by  a  cow  running:  at  large  without 
finv  fault  of  the  owner.  Cochrane  v.  Frost- 
burg,  81  Md.  54,  .'51   Atl.  703.  27:  728 

553.  A  city  may  be  liable  for  injuries  to 
a  person  on  a  street  by  a  cow  running  at 
large,  which  it  could  have  prevented  by  or- 
tiinai-y  care  and  diligence,  where  it  has  jier- 
initted  the  running  at  large  of  such  cattle 
without  any  attempt  to  stop  it.  while  it 
lias  heeonie  a  common  nuisance  and  source 
of    danfrer.  Id. 


5.  Condition  or  Use  of  Public  Buildings  and 
Grounds. 

See  also  supra,  451-453,  469,  470. 

554.  A  city  must  be  held  to  the  same  de- 
gree of  care  as  a  priA'ate  corporation  or  in- 
dividual in  respect  to  the  plan  as  well  as 
the  construction  of  a  market  building  which 
the  city  has  power  but  is  not  bound  to  erect, 
as  in  such  case  the  city  acts  in  its  proprie- 
tary or  private  character.  Barron  v.  De- 
troit, 94  Mich.  601,  54  N.  W.  273,       19:  452 

555.  A  municipality  which  rents  the  city 
hall  for  pay,  in  accordance  with  its  cus- 
tom occasionally  so  to  do,  and  agrees  to 
light  and  keep  properly  lighted  the  entry 
and  stairs  leading  to  the  hall  and  gallery,  i& 
liable  for  injury  to  a  person  attending  an 
entertainment  therein,  resulting  from  its 
failure  to  keep  properly  lighted  the  winding 
part  of  the  stairway,  which  is  dangerous 
without  such  light.  Little  v.  Holyoke,  177 
Mass.   114,  58  N.  E.   170,  52:  417 

556.  By  furnishing  a  lot  and  building  for 
the  use  of  a  school  district  within  its  lim- 
its, a  municipal  corporation  does  not  be- 
come responsible  to  the  public  or  patrons  of 
the  school  for  its  safe  condition,  and  no  re- 
covery can  be  had  against  it  in  case  the 
school  ground  is  on  a  diff'erent  grade  from 
that  of  the  street,  and  is  supported  by  a 
retaining  wall  without  barriers  to  prevent 
children  from  falling  into  the  street,  in  con- 
sequence of  which  a  child  is  jostled  from 
the  wall  by  other  children  at  play  and  in- 
jured. Ernst  V.  West  Covingtpn,  116  Ky. 
850,  76  S.  W.  1089,  63:  652 
Negligent  operation  of  elevator  in. 
Presumption  of  Negligence  as  to,  see  Evi- 
dence, 560. 

557.  A  municipal  corporation  cannot  re- 
lieve itself  from  liability  for  injuries  caused 
by  the  negligence  of  one  employed  to  oper- 
ate an  elevator  in  a  public  building  which 
is  under  its  control  by  the  fact  that  he  was 
employed  by  a  commission  which  had  been 
created  by  the  legislature  for  the  erection 
of  the  building,  where  he  was  paid  by  the 
city,  and  the  elevator  had  been  turned  over 
to  the  city  for  use,  at  which  time  the  au- 
thority of  the  commission  over  it  impliedly 
ceased  according  to  the  terms  of  the  act 
creating  it.  Fox  v.  Philadelphia.  208  Pa.  127, 
57  Atl.  356,  65:  214 

558.  The  creation  by  the  legislature  of  a 
commission  to  erect  public  buildings  for  a 
municipal  corporation  does  not  relieve  the 
city  from  liability  for  injuries  caused  by 
negligent  operation  of  elevators  in  a  build- 
ing after  it  has  been  turned  over  to  the 
city,  where  the  commission  is  given  no- 
power  to  maintain,  rebuild,  repair,  or  re- 
furnish the  building  after  it  has  once  parted 
with  possession  of  it.  Id. 

a.^O.  Tlie  creation,  by  the  legislature,  of 
a  conunission  to  supervise  the  construction 
of  public  buildings  for  a  municipal  corpora- 
tion does  not  relieve  the  latter  from  the 
obligation  of  seeing  that  elevators  in  the 
building  are  safe  before  it  places  them  in 
use.  where  that  duty  is  not  imposed,  by  the 
terms  of  the  act.  upon  the  commission.  Id. 
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Ponds  on. 

560.  A  municipal  corporation  owning  va- 
cant lots  is  chargeable  with  the  same  duties 
and  obligations  which  devolve  upon  individ- 
uals in  respect  to  their  condition.  Pekin  v. 
McMahon,  154  111.  141,  39  N.  E.  484,  27:  206 

561.  A  pond  or  pit  in  a  populous  city,  in 
which  the  water  is  from  5  to  14  feet  deep, 
with  logs  and  timber  floating  therein  on 
which  children  are  in  the  habit  of  playing, 
near  a  driveway  across  vacant  lots  but  par- 
tially inclosed  from  the  streets  on  the  sides 
thereof,  renders  the  city  which  owns  them 
liable  for  the  drowning  of  a  child  playing 
there,  if  the  premises  are  found  by  the  jury 
sufficiently  attractive  to  entice  children  into 
danger  and  to  suggest  the  probability  of 
such  an  accident.  Id. 

562.  A  fence  4V2  feet  high  around  a  wa- 
ter-supply reservoir  in  a  public  park,  which 
is  constructed  so  that  children  have  to  re- 
move their  shoes  to  climb  it,  is,  as  to  a 
child  eleven  years  old,  who  has  been  warned 
by  public  watchmen  not  to  go  inside  the 
inclosure,  and  driven  out  of  it,  sufficient  to 
absolve  the  municipality  from  liability  for 
his  death  by  drowning  in  the  reservoir,  after 
he  has  scaled  the  fence  for  his  own  purposes, 
notwithstanding  the  warning.  Carey  v. 
Kansas  City,  187  Mo.  715,  86  S.  W.  438, 

70:  65 
6.  Presenting  Claim  against. 

Conflict    of    Jurisdiction    over    Claim,     see 

Courts,  437. 
Waiver  of  Failure  to  Present,  see  Pleading, 

70,   71. 
Special  Legislation  as  to,  see  Statutes,  327. 
For  Editorial  Notes,  see  infra,  IV.  §  18. 

503.  An  action  for  unliquidated  damages 
is  not  within  the  provisions  of  N.  C.  Code, 
§  757,  prohibiting  suit  against  a  city  with- 
out prior  demand  upon  the  proper  municipal 
authorities  by  presenting  a  claim  to  be 
udited.  Shields  v.  Durham,  118  N.  C.  450, 
24  S.  E.  794,  36:  293 

5G4.  The  presentment  of  a  claim  against 
a  city  for  injury  or  damage  to  person  or 
property,  which  by  Neb.  Comp.  Stat.  art.  2, 
chap.  14,  §  34,  must  be  in  writing  and  A^eri- 
fied,  is  a  condition  precedent  to  the  mainte- 
nance of  an  action  for  such  injury.  Hast- 
ings V.  Fox  worthy,  45  Neb.  676,  63  N.  W. 
055,  34:  321 

505.  A  complaint  in  an  action  against  a 
city  for  injuries  to  plaintiff's  daughter, 
which  states  all  the  facts  required  by  a 
subsequent  statute  to  be  stated  in  a  notice 
to  the  city  as  a  condition  precedent  to  the 
bringing  of  a  suit,  sufficiently  complies  with 
the  statute  for  the  purpose  of  a  subsequent 
suit  bv  the  eliild.  Roed  v.  Madison,  83  Wis. 
171,  53  N.  W.  547,  17:  733 

506.  Tlic  provision  of  the  charter  of  Lans- 
ing, that  claims  against  the  city  shall  be 
presented  before  suit,  and  a  reasonable  time 
be  given  the  counsel  to  investigate  them,  is 
complied  with  by  presentation  to  tlio  coun- 
cil, reference  to  the  city  attorney,  and  re- 
turn of  the  claim  to  the  council,  which  lavs 


it  on  the  table  for  three  months  before  suit 
is  brought.  Dundas  v.  Lansing,  75  Mich. 
499,   42   N.   W.    1011,  5:  143 

h.  As  to  Taxes. 
1.  In   General. 

Validity  of  Act  Giving  Two  Thirds  of  Ex- 
cise Tax  to  Municipalities,  see  Appro- 
priations,  18. 

Agreement  by  City  to  Pay  Tax  of  Water 
Company,   see    Contracts,   497. 

Estoppel  by  Collecting  Tax,  see  Estoppel,^ 
23,  24. 

Estoppel  to  Deny  Payment,  see  Estoppel,  2. 

Injunction  against  Enforcement  of  Tax,  see 
Injunction,  361. 

Limitation  of  Action  on  Judgment  for  Tax, 
see  Limitation  of  Actions,  213. 

Mandamus  to  Compel  Levy,  see  Mandamus, 
74,  75. 

Repeal  of  Statute  as  to,  see  Statutes,  588. 

Uniformity  in  Taxation  by,  see  Taxes,  29. 

Liability  of  Municipal  Property  to  Taxa- 
tion Generally,  see  Taxes,  319,  324,  326- 
330. 

As  Affecting  Interstate  Commerce,  see 
Taxes,  216. 

For  Matters  Not  Peculiar  to  Municipal 
Corporations,   see  Taxes. 

As  to  License  Tax,  see  License,  II. 

As  to  Assessments  for  Local  Improvements, 
see    Public    Improvements,   III. 

See  also  supra,  62. 

For  Editorial  Notes,  see  infra,  IV.  §   17. 

567.  Consent  to  the  levying  by  a  board 
of  a  tax  for  a  public  library  is  not  given  by 
a  vote  adopting  a  statutory  plan  for  such 
library  by  which  the  tax  is  to  be  levied  by 
the  common  council,  although  the  board 
subsequently  provided  for  is  to  be  appointed 
by  the  mayor  with  consent  of  the  council. 
State  ex  rei.  Howe  v.  Des  Moines,  103  Iowa, 
76,  72  N.  W.  639,  39:  285 
Power  to  tax  for  special  purpose. 

Due  Process  in  Reducing,  see  Constitutional 

Law,  049. 
For    Replacing   County    Bridge,    see    Drains 

and  Sewers,  30. 
For   Gravel   Roads,    see    Gravel   Roads. 
For  Board   of   Health,   see  Health,  6,   7. 
Purposes   for   which   County   may   Tax,  see 

Counties,  II.  c. 
Purposes    for   which    Public   Funds   may   be 

Used,  see   Public   Monevs,  II. 
See   also   supra,  282,  287,    288,   371,   377. 
For  Editorial  Notes,  see  infra,  IV.  §  17. 

568.  The  incidental  and  indirect  benefits 
which  accrue  to  the  inhabitants  of  a  city 
from  the  development  of  its  commercial 
interests  will  not  sustain  an  exercise  of  the 
power  of  taxation.  Planning  v.  Devils 
Lake    (N.   D.)    ftO   X.    \V.   51,       ^  05:  187 

509.  Power  to  levy  a  tax  for  the  mainte- 
nance of  a  public  library  is  given  to  a  mu- 
nicipal coi-jioration  by  a  statute  jiroviding 
that  it  shall  have  power  to  establish  such 
lilirary,  and  to  raise  subscriptions,  dona- 
tions, and  L'ifts  thereto.  Ranisev  v.  Shelliv- 
ville,  119  Kv.  ISO,  83  S.  W.   llo'  08:  3()0 
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570.  The  taxing  power  of  a  city  cannot 
be  lawfully  invoked  by  it  to  raise  funds 
to  construct  a  bridge  which  is  not  located 
upon  a  street  or  highway  having  a  legal 
existence.  Manning  v.  Devils  Lake  (N.  D.) 
99  N.  W.  51,  65:  187 

571.  The  construction  and  maintenance  of 
a  bridge  outside  of  the  territorial  boundaries 
of  a  city,  the  purpose  of  which  is  not  to 
serve  the  convenience  of  its  inhabitants, 
but  the  convenience  of  the  inhabitants  of 
an  outlying  district,  and  to  promote  the 
business  and  commercial  interests  of  the 
city  by  increasing  the  trade  of  its  business 
men,  is  not  such  a  corporate  purpose  as  will 
sustain  the  exercise  of  the  power  of  taxa- 
tion. Id. 
Power  to  exempt  from  taxation. 
Construction  of  Statute  as  to,  see  Statutes, 

495. 
For  Editorial  Notes,  see  infra,  IV.  §  17. 

572.  A  municipal  corporation  has  no  in- 
herent power  to  exempt  from  taxation  prop- 
erty which  bv  its  charter  it  is  authorized  to 
tax.  Whiting  v.  West  Point,  88  Va.  905, 
14  S.   E.   698,  15:  860 

573.  The  exemption  of  property  from  tax- 
ation is  beyond  the  power  of  a  town  in 
the  absence  of  constitutional  legislative  au- 
thority. McTwiggan  v.  Hunter,  19  R.  I. 
265,  33  Atl.  5,  29:  526 

574.  A  city  cannot  exempt  a  waterworks 
company  from  taxation,  or  relinquish  its 
taxes  in  consideration  of  the  furnishing  by 
it  to  the  citv  of  water  at  a  reduced  rate. 
Altgelt  V.  San  Antonio,  81  Tex.  436,  17  S. 
W.'75,  13:383 

575.  An  unconstitutional  exemption  from 
taxation  is  not  effected  by  an  agreement  by 
a  municipal  corporation  to  pay  the  taxes 
assessed  agiiinst  a  water  company  in  re- 
turn for  a  supply  of  water  which  consti- 
tutes an  adequate  consideration  for  the 
agreement.  [Maine  Water  Co.  v.  Waterville, 
93  Me.  580,  45  .\tl.  830.  49:  294 
Imposition    of   tax    on    municipality   or    its 

inhabitants. 

576.  The  imposition  by  the  general  as- 
sembly of  taxes  upon  mvmicipal  corporations 
or  the  inhabitants  or  property  thereof  for 
municipal  purposes,  in  violation  of  Mo. 
Const,  art.  10.  §§  1.  10,  is  made  by  the 
Missouri  an^i-departinent  store  act  of  May 
16.  1899.  §  6,  providing  that  the  two  thirds 
of  the  license  fee  or  tax  imposed  U])on  de- 
partment-store merchants  is  to  be  paid  to 
the  treasurer  of  tlio  city  wherein  such  stores 
are  located,  and  the  remaining  third  in  the 
state  troasnrv  for  the  use  of  the  estate. 
State  ox  rol.'Wvatt  v.  Ashbrook.  154  Mo. 
375,  53  S.  W.  (127,  48:  205 
Amount  of  tax. 

DoloLrafion    of    Powor    as    to.    sec    Constitu- 
tional  Law.  208. 
Sof   al-n   supra.   ?>'■)]. 

.~)77.  r'ity  laxi's  f,,]-  n-pnoral  piwpnsos  only 
arc  iiiclinl"il  -i^iiliin  ilm  fax  liniitation  made 
by  K:mi.  C-n.  Staf..  T^^O,  "^  70i;.  rcsfiaVt- 
in'_:  Ic\-ic-;  of  t'ify  !:ixr's  \<ir  tlii'  (nirri"i!  year 
'1")  4  iHT  ccin  ,  I ''iliii:!  :iii-  Wall']-  ('<>.  V.  (^'o- 
■urnlins.   -H    l\aii.    W.   I'S    I'a,'.    lOHT.      1 .-, :  :i.-)4 

578.   ]'"-t  inia  tcs    l.\'    i'm^    lioai-il    of    niil'lic 


works  and  the  comptroller,  required  by  the 
charter  of  the  city  of  Superior  under  Wis. 
Laws  1891,  chap.  124,  do  not  limit  the  pow- 
er of  the  common  council  in  fixing  the 
amount  for  which  a  tax  levy  may  be  or- 
dered, as  they  are  required  to  "levy  such 
sums  of  money  as  may  be  sufficient." 
Hayes  v.  Douglas  County,  92  Wis.  429,  65 
N.  W.  482,  31:  213 

579.  The  power  of  a  territorial  legislature 
to  levy  assessments  on  the  property  within 
a  municipal  corporation  by  proper  legisla- 
tion is  not  limited  by  24  U.  S.  Stat,  at  L. 
chap.  818,  §  4,  providing  that  no  municipal 
corporation  shall  become  indebted  in  any 
manner,  exceeding  4  per  cent  of  its  taxable 
property.  Guthrie  v.  Territory  ex  rel.  Los- 
ey,  1  Okla.  188,  31  Pac.  190,  21:  841 
Tax  sales. 

580.  The  recital  in  tax-sale  certificates, 
that  the  purchaser  will  be  entitled  to  a 
deed  at  a  specified  time,  does  not  consti- 
tute a  covenant  for  a  deed,  and  adds  nothing 
to  the  force  of  the  statute  in  that  respect, 
or  to  the  liability  of  the  municipality  mak- 
ing the  sale.  Budge  v.  Grand  Forks,  1  N.  D. 
309,  47   N.  W.  390,  10:  165 

581.  No  liability  is  imposed  upon  a  mu- 
nicipal corporation  upon  an  invalid  tax 
sale,  by  the  fact  that  it  receives  the  pro- 
ceeds of  such  sale  solely  to  its  own  use 
and  benefit.  Id. 

2.  What  Taxable. 

Power  to  Exempt  from  Tax,  see  supra,  572- 

575. 
Property   Annexed  to  City,  see  supra,  29- 

31. 
Land  not  Benefited,  see  Eminent  Domain, 

210. 
For   Local    Improvement   Assessments,    see 

Public  Improvements,  III.  c. 
See  also  supra,  576. 
For  Editorial  Notes,  see  infra,  IV.  §  17. 

582.  A  municipality  has  no  power  to  col- 
lect a  tax  upon  property  or  business  so 
situated  that  it  cannot  receive  any  pro- 
tection or  benefit  from  it,  and  the  legisla- 
ture cannot  extend  or  maintain  the  limits 
of  a  city  for  such  purpose  and  which  has 
such  an  effect.  Kaysville  v.  Ellison,  18 
Utah,  163,  55  Pac.  386,  43:  81 
Farm  lands. 

Injunction  against  Collecting  Tax  on,  see 
Injunction,  354. 

Liability  to  Local  Improvement  Assess- 
ment, see  Public  Improvements,  106. 

583.  A  statute  authorizing  the  taxation 
for  city  purposes  of  lands  lying  outside  the 
plattc'fl  and  improved  portion  of  the  city, 
and  used  only  for  the  business  of  agricul- 
ture, is  not  imconstitutional,  although  it 
may  he  an  abuse  of  the  taxing  power  be- 
cause the  lands  are  beyond  the  range  of 
niunieinal  benefits.  Kimball  v.  Grantsville 
City,  in  rtah,  3G8,  57  Pac.  1,  45:  628 

.1^1.  The  taxation  of  a  dairy  farm  in- 
(•ludiHl  within  city  limits,  for  general  munic- 
ipal jiurposo.^,  is  not  an  unconstitutional 
taking    of    private    property    without     just 
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compensation,- -at  least  where  the  Consti- 
tution requires  that  taxes  shall  be  uniform 
in  respect  to  persons  and  property  within 
the  jurisdiction  of  the  bodj'  levying  the 
same.  Ferguson  v.  Snohomish,  8  Wash. 
668,  36  Pac.  969,  24:  795 

585.  An  act  of  the  legislature,  subjecting 
to  municipal  taxation  the  land  of  a  person 
living  on  a  farm  outside  of  a  city  proper, 
but  within  the  corporate  limits,  and  beyond 
such  adjacent  districts  as  will  be  benefited 
by  municipal  expenditures,  violates  U.  S. 
Const,  amend.  5,  prohibiting  the  taking  of 
private  property  for  public  use  without  just 
compensation.  Territory  v.  Daniels,  6  Utah, 
288,  22  Pac.   159,  5:  444 

586.  A  mere  temporary  occupation  and 
use  of  land  for  agricultural  purposes,  when 
purchased  for  speculation  with  intent  to 
lay  it  out  into  lots  and  sell  them,  is  not  a 
good  faith  occiipancy  and  use  for  agricul- 
tural purposes  within  the  meaning  of  an 
exemption  from  taxation  for  city  purposes. 
Farwell  v.  Des  Moines  Brick  Mfg.  Co.  97 
Iowa,  286.  60  N.  W.  176,  35:03 
Other  land. 

587.  Land  within  the  limits  of  a  town,  al- 
though it  has  never  been  divided  into  build- 
ing lots,  is  subject  to  municipal  taxation  if 
it  is  near  railroad  depots  and  shops,  has 
convenient  access  to  the  highways,  and  lies 
only  a  short  distance  from  the  business  por- 
tion of  the  town,  so  that  it  enjoj's  the  po- 
lice protection  and  other  benefits  of  the 
town.  Brigffs  v.  Russellville,  99  Kv.  515, 
30  S.  W.  358,  34:  193 
Railroad  right  of  way. 

588.  The  right  of  way  and  tracks  of  a 
railroad  company  are  not  landed  property 
within  the  meaning  of  a  provision  in  a  stat- 
ute annexing  territory  to  a  city,  that  the 
rate  of  taxation  on  landed  property  in  the 
annexed  district  shall  not  be  increased  un- 
til streets  are  laid  through  it  and  there 
shall  be  a  certain  number  of  buildings  on 
every  block.  United  Railways  &  E.  Co.  v. 
Baltimore,  93  Md.  630,  49  Atl.  655,  52:  772 

i.  Examination     of     Corporate     Books    and 
Records. 

Mandamus  to  Compel,   see   Mandamus,   61, 

62. 
Obstructing  Examination  of,  by  Officer,  see 

Obstructing  Justice. 
See  also  infra,  600. 
For  Editorial   Notes,   see  infra,   IV.   §   3. 

589.  A  citizen  and  taxpayer  should  be  al- 
lowed by  the  court  to  m.ake  a  general  ex- 
amination of  the  books  of  the  municipal 
corporation  when  it  is  shown  to  be  impor- 
tant to  the  public  interests  that  such  exam- 
ination be  made.  State  ex  rel.  Wellford  v. 
Williams.    110   Tenn.   549.   75   S.   W.   948, 

64:  418 

590.  The  right  to  make  a  general  exam- 
ination of  the  corporate  books  by  a  taxpay- 
er nf  a  municipal  corporation  should  not 
be  lislitly  jrrantod.  or  permitted  with  un- 
necessary frequency:  the  occasion  should 
be  grave   and   important;     and   the  persons 

L.R.A.  Dig.— 140. 


seeking  the  examination  should  be  trust- 
worthy and  reliable,  and  at  all  times  and  at 
every  stage  subject  to  the  supervision  of 
the  court.  Jd. 

591.  A  citizen  and  taxpayer  of  a  munici- 
pal corporation  is  not  deprived  of  the  right     • 
to   inspect   its  books  by  the  facts  that  an 
ordinance    requires    the    submission    of    the 
books  to  the  inspection  of  certain     officers 

or  committees  appointed  by  them,  and  that 
the  grand  jury  has  a  right  to  make  such 
inspection.  id. 

592.  That  one  seeking  to  inspect  the 
books  of  a  municipal  corporation  is  politi- 
cally hostile  to  their  custodian  does  not  de- 
prive him  of  the  right  of  inspection,  unless 
it  is  sought  with  the  corrupt  purpose  of 
merely  furthering  such  animosity.  Id. 

593.  That  inspection  of  the  books  of  a 
municipal  corporation  by  a  taxpayer  will 
produce  worry  and  inconvenience,  and  that 
the  transactions  shown  by  them  are  numer- 
ous and  involve  vast  amounts  of  money,  are 
not  sufficient  grounds  for  denying  the  in- 
spection. Id. 

594.  Pending  judicial  proceedings  to  ob- 
tain the  privilege  of  making  a  general  ex- 
amination of  the  books  of  a  municipal  cor- 
poration cannot  be  thwarted  by  the  ap- 
pointment of  a  committee  on  the  part  of 
the  custodian  of  the  books,  or  his  associates 
in  authority,  to  make  an  examination 
in  lieu  of  the  one  sought.  Id. 
In  city  treasurer's  office. 

595.  Books  made  up  by  the  receiver  of 
taxes,  containing  a  statement  of  tax  sales, 
and  by  him  handed  over  to  the  city  treas- 
urer, are  public  records,  within  the  meaning 
of  Mich.  Pub.  Acts  1889,  No.  205,  giving  all 
persons  the  right  to  examine  them  for  any 
lawful  purpose.  Burton  v.  Tuite,  78  Mich. 
363,  44  N.  W.  282,  7:73 

596.  Stub  receipt  books  in  a  city  treas- 
urer's office,  which  contain  the  record  of 
canceled  certificates  of  tax  sales,  the  list  of 
lots  redeemed  from  sales  for  special  city 
taxes,  and  also  the  list  of  lots  sold  to  the  city 
for  delinquent  taxes  and  afterwards  as- 
signed to  individuals,  arc  public  records 
within  the  meaning  of  Mich.  Pub.  Acts 
1889,  No.  205,  which  provides  for  the  in- 
spection of  such  records,  notwithstanding 
the  fact  that  all  data  contained  in  such 
books,  at  the  convenience  of  the  treasurer, 
are  to  be  entered  in  record  books  which  are 
accessible  to  the  public  Burton  v.  Tuite, 
80  Mich.  218,  45  N.  W.  88,  7:  824 


III.  Powers  of  Officers. 

Municipal  Liability  for  Acts  of  Officers,  see 

supra,  II.  g,  2. 
Power   to   Bind   Successors,  see   supra,   129, 

130,  310-319. 
Power  as  to  Ordinances,  see  supra,  II.  c. 

410. 
Right  of  Councilman  to  Recover  for  Injury 

bv  Defective  Street,  see  Highways,  247, 

248. 
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Nature  of  Office,  see  Officers,  1,  3,  4,  26. 
Eligibility  to  Office,  see  Officers,  11,  13,  26. 
Eligibility   of   Maj'or  to  Hold   other  Office, 

see  Officers.  27,  34. 
Appointment  and  Election  of  Officers  Gen- 
erally,  see   Elections,   60,   76,   77;    Offi 

cers,   42,   51,   63-68. 
Violation  of  Right  of  Local  Self  Government 

in   Appointment   of,   see  Constitutional 

Law,  282-298. 
Who  Entitled  to  Vote  at  Election  of  Offi- 
cers,  see   Elections,   24-29. 
Term  of  Office,  see  Officers,  87,  92,  93. 
Compensation   of  Officers,   see   Officers,   181 

182. 
Legislative   Power   to   Fix    Salaries   of,   see 

Constitutional  Law,  279. 
Remedy   against   City   for  Recovery   of   In- 
creased Pay.  see  Election  of  Remedies, 

1. 
\acancv  in  Office,  see  Officers,  78,  84. 
Abolishing  Office,   see  Officers,    112-114. 
Removal    of   Officers,   see    Officers,    119-124, 

136-138.   142,    152,    153;    Parliamentary 

liaw,  15. 
Contest  of  Election  of  Officers,  see  Elections, 

328. 
Contest  of  Title  to  Office,  see  Officers,  163. 
Liability  of  Officers  for  False  Imprisonment, 

see   False  Imprisonment,  32-38. 
Liability    of    Councilmen    for    Official    Acts, 

see  Judges,  61. 
Liability  for  Conspiracy,  see  Conspiracy,  13. 
Liability  for  Removal  of  Corpse,  see  Corpse, 

2-5. 
Criminal    Liability    for    Accepting    Bribe   to 

Pass    Ordinance,    see    Bribery,    2. 
Liability  of  Officers  Generallv,  see  Officers, 

198,  199. 
De    Facto   Officers,    see    Officers,   216,   218. 
Voting  by  Officers,  see  Parliamentary  Law, 

17,  18,  21,  24-35. 
.Meetincr  of  Council,  see  Parliamentary  Law. 

1-4,   7. 
Civil    Service    Regulations    as    to,    see    Civil 

Service. 
Power  of  Municipality  to  Create  Court,  see 

Courts.  253. 
Effect   of   Councilman's  Vote   for  Ordinance 

on    his    Private   Rights,   see    Highways, 

146. 
Indictment   against   Members   of   Assembly, 

see    Indictment,    etc.,       133,    134. 
Injunction    against    Officers,   see    Injunction, 

.302.    304.    308,    309.    311,    317-332,    340, 

,341,   343,    344,   346,   350. 
Mandamus  to  Municipal  Officers,  see  INIanda- 

mus,  T,  d. 
■Ininder  of  .Action  against  City  and  Officers, 

see  Parties,  191. 
Prohibition    to   Council,    sec    Proliiliition.    31. 
Conclusivoiioss     of    .Tudgmcnl    against     Offi- 
cers, sec  .ludgnicnt,  SU."). 
Snporintondcnt  of  Public  Tnstnirtinn  as  INIu- 

iiicipal   Officer,   sec  Schools,   G3. 
So(>  also  supra,  60. 
For  F.diforial   \ofos,  see  infra,   IV.   §S  7.  21. 

597.  'i'lio  power  of  a  municipal  ofliccr  to 
abate  a  public  nin'sance  -williout  statutory 
or  judicial  proioss  stands  upon  tlic  same 
footing  as  I  lie  power  of  a  citi/cn.     ('oa>t   ('o. 


V.  Spring  Lake    (N.  J.  Err.  &  App.)   58  N. 
J.   Eq.   586,   47   Atl.    1131,  51:657 

598.  Municipal  officers  to  whom,  as  such, 
money  has  beeti  given  in  trust  under  au- 
thority of  a  statute,  have  no  vested  right 
therein  which  prevents  the  legislature  from 
transferring  the  trust  to  other  officers;  and 
this  rule  is  not  changed  by  the  fact  that  the 
trust  is  private  in  its  nature,  and  not  one 
recognized  as  charitable.  'Smith  v.  Wescott, 
17  R.  L  360,  22  Atl.  280,  13:  2-17 
Acts  of  mayor. 

Delegation   of  Power  to  Mayor,   see   supra, 

68. 
Approval    or    Disapproval   of   Ordinance   by 

Mayor,  see   supra,  91-96. 
Power  of  Mayor  to  Enforce  Ordinance,  see 

supra,  275. 
Power   of   Mayor   to   Adjourn   Council,    see 

supra,  78,  79. 
Mayor's   Power   of   Appointment,   see   Civil 

Service,  1. 
Power    of    Courts    to    Determine     Mayor's 

Right  to  Office,  see  Courts,  184. 
Liability    of    Mayor,    see    Malicious    Prose- 
cution, 29. 
Liability    on    Mayor's    Bond    for   Wrongful 

Arrest,  see  Bonds,  72. 
Prohibition  against  Mayor,  see  Prohibition, 

30. 

599.  In  the  absence  of  the  mayor,  where 
the  charter  vested  all  powers  of  the  mayor- 
alty in  a  specified  officer  during  such  ab- 
sence, the  latter  could  proclaim  an  election 
under  a  statute  authorizing  mayors  of  cit- 
ies to  call  an  election  to  decide  upon  the 
acceptance  or  rejection  of  a  statute.  Datz 
V.  Cleveland  (N."  J.  Err.  &  App.)  52  N.  J, 
L.  188,  200,  19  Atl.  17,  20  AtL  317,       7:  431 

600.  It  is  no  part  of  the  official  duty  of 
a  mayor  to  aid  individuals  in  obtaining 
their  rights  to  examine  the  books  of  other 
officers,  although  it  is  within  his  province 
to  investigate  the  books  and  give  public 
information  thereof  if  he  thinks  best.  Try- 
on  V.  Pingree,  112  Mich.  338,  70  N.  W.  905. 

37:  222 
COl,  A  mayor  cannot  veto  the  judicial 
action  of  the  board  of  aldermen  sitting  as 
a  court  in  a  matter  of  which  the  statutes 
have  made  it  the  exclusive  and  final  judge, 
as  in  the  determination  of  the  election  of 
its  members,  under  N.  H.  Pub.  Stat.  chap. 
48,  §  11,  although  by  chap.  47,  §  7,  it  is 
provided  that  "he  shall  have  a  negative 
upon  the  action  of  the  aldermen  in  laying 
out  highways  and  in  all  other  matters;  and 
no  vote  can  be  passed  or  appointment  made 
by  the  board  of  aldermen  over  his  veto,  un- 
less by  a  vote  of  two  thirds  at  least  of  all 
the  aldermen  elected,"  Gate  v.  Martin,  70 
N.    H.    135.   46   Atl.   54,  48:  613 

602,  The  exclusive  control  of  police  mat- 
ters being  vested  in  a  board  of  police  com- 
missioners by  one  clause  of  a  city  charter, 
so  long  as  the  commissioners  discharge  their 
duty,  and  do  not  fail  or  refuse  to  provide 
11)0  city  with  an  efficient  police,  the  mayor 
and  council  have  no  authority  to  appoint  a 
pf)licp  force  under  another  clause  of  (he 
charter  giving  them  power  to  make  regu- 
lations to  protect  the  property  and  persons 
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of  citizens  and  preserve  peace  and  good  or- 
der in  the  city,  and  for  this  purpose  to  ap- 
point, when  necessary,  a  police  force  to  as- 
sist the  marshal  in  the  discharge  of  his 
duty.  Americus  v.  Perry,  114  Ga.  871,  40 
S.  E.   1004,  57 :  230 

City  attorney. 

Presumption  on  Appeal  as  to  Authority  of, 
see  Appeal  and  Error,  410. 

603.  The  duty  oi  a  city  attorney  to  at- 
tend to  "all  suits,  matters,  and  things"  in 
which  the  city  may  be  legally  interested, 
under  Cal.  Pol.  Code,  §  43U1,  is  not  limited 
to  suits  in  anv  particular  courts.  Buck  v. 
Eureka,  109  Cal.  504,  42  Pac.  243,  30:  409 
Notice  of  meeting  of  board  of  aldermen. 

604.  It  is  not  legally  practicable  to  noti- 
fy an  alderman  of  a  special  meeting  of  the 
board  to  be  held  on  the  evening  of  the  day 
on  which  the  call  is  issued,  where  at  the  time 
of  the  call  he  is  absent  from  the  state  and 
beyond  reach;  and  failure  to  give  him  no- 
tice will  not  allect  the  validitj'  of  the  meet- 
ing. Knoxville  v.  Knoxville  Water  Co.  107 
Tenn.  647,  64  S.  W.  1075,  01 :  888 


IV.  Editorial  Notes. 
a.  In  general. 

§  I.  Generally. 

Judicial  notice  in  respect  to.     4:  36.* 

As  agencies  of  government.  1:844;*  2: 
142.* 

What  constitutes  a  village.     35:  390. 

Physical  characteristics  necessary  to  mu- 
nicipal organization.  25: 
755. 

Taxpayer  as  real  party  in  interest  by  whom 
action  must  be  brought. 
64:  619. 

§  2.  Legislative  control  over. 

See  also  infra,  §  4. 

Classification  of  cities  for  legislative  pur- 
poses.   7:  193.* 

Classification  of  cities  for  the  purposes  of 
constitutional  inhibition 
against  local  and  special 
legislation.    2:578.* 

Statutes  regulating  police  departments  of 
cities  as  special  and  local 
legislation.     2:  579.* 

Authority  of  legislature  to  remove  from 
trusteeship.  13:  217;*  16: 
695. 

Local  self-government  in  Rhode  Island.  50: 
330. 

Power  of  the  legislature  to  impose  burdens 
upon  municipalities  and  to 
control  their  local  admin- 
istration     and      property. 
48:  465. 
Power  to  impose  burdens.     48:  467. 
Generally.    48:467. 
Public    and    quasi-public  improve- 
ments.     48:  469. 
Compelling  payment  of  nonlegal  de- 
mands.     48:  473. 
Validating     defective     obligations. 
48:  476. 


Power  in   respect  to  officers   and   local 

administration.     48:  479. 
Power  in  respect  to  property  and  fran- 
chises.    48:  485. 
§  3.  Right  of  taxpayer  to  inspect  books  of 

municipality. 
Generally.     64:  418. 

What  is  a  sufficient  interest.     64:  418. 
Necessity   of  a  .sufficient   purpose.     64:  419. 
In   general.     64:  419. 
What  is  a  sufficient  purpose.     64:  420. 
The  right  under  statutes.     64:  424. 
Effect    of    statutory    authority    to    inspect, 
veste<i  in  designated  board. 
64:  425. 
Regulations    as    to    manner    of  inspection. 

64:426. 
§  4.  Territory;  boundaries. 
Legislative  power  to  change  boundaries  of. 

1:  757.* 
Extension  of  city  limits.     11:  778.* 
Boundary   of,    on     navigable    waters.       23: 

520. 
Boundary  of,  on  tidal  waters.     45:  243. 
Power  of  legislature  to  annex  territory  to 
municipalities.      27:  737. 
Power   as    against     municipality.      27: 

737. 
Power  as  against  the  inhabitants  of  the 

town.    27:  738. 
As  against  owner  of  annexed  territory. 

27:  738. 
Power  of  the  court  to  control  legisla- 
ture.    27:  739. 
Rights  of  landowner.     27:  741. 
Taking  property  without  compensation 
or  due  process  of  law.    27: 
741. 
Annexation  by  special  law.     27:  743. 
Interference     with     election     districts. 

27:  744. 
Other  constitutional  requirements.    27: 

744. 
Held  valid  on  facts.     27:  745. 
Limitation   on    legislative    power.      27: 

745. 
Making  special  taxing  district.    27 :  746. 

b.  Powers;    duties  and  liabilities. 

§  5.  Generally. 

Municipal  Power  as  to  Nuisances,  see  Nui- 
sances, III.  §§  5-12. 

Extent  of  powers.     1:169;*    2:54;*     3:472.* 

Special  grant  of  power.    2:  721.* 

Estoppel  as  to  assertion  of  governmental 
power.     16:  178. 

Powers  of,  to  be  exerci.sod  impartially.  6: 
268.* 

Discrimination  by  municipality  between  its 
own  residents  and  other 
residents  of  the  same 
state.     16:  49. 

Applicability  of  doctrine  of  respondeat  su- 
perior.   1 :  845.* 

Notice  of  limitation  of  power  of  agents  of. 
1:  192.* 

Powers  granted  to  towns  and  villages.  3: 
472.* 

Effect  of  language  in  grant  specifying  or 
restricting  use  of  property 
for  municipal  purposes. 
19:  265. 
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Power   to    administer    public    charity.      7: 

765.* 
Capacity    of.    to    take    property    in    trust. 

13:  217.* 
Municipalitv  aa   trustee  of  a  charity.     14: 

6'J. 
Power  to  donate  property  for  worthy  pur- 
poses.    11:  124.* 
For   what   purposes  appropriations  may  be 

made  by.     14:474. 
Power  to  lease  wharf.     8:  802.* 
Creation  of  monopoly  by.     13:  383.* 
Constitutionality  of  retroactive  statute  cre- 
ating   right       of      action 
against  municipal  corpora- 
tions.    52:  940. 
§  6.  Delegation  of  power. 
To    municipality.      11:582.* 
Delegation  by  city  council  of  power  to  de- 
termine width,  grade,  ma- 
terial, etc.,  of  street,  side- 
walk, or  sewer     improve- 
ments.    20:  653. 
Delegation    of    municipal    power    as    to    li- 
cense, franchise,  and  build- 
ings.   20:  721. 
Streot  parades:  salvation  army;  amuse- 
ments.    20:  721. 
Saloons.     20:  722. 
License  hacks,   etc.     20:  724. 
License  peddlers,  auctions,  sales,  plumb- 
ers.    20:  724. 
Buildings.     20:  725. 
^Markets.     20:  726. 

Toll;    wharves  and  bridges.     20:  720. 
Railroad  grants.     20:  726. 
Light,    gas,    and    lighting    companies.      20: 

726. 
Citv     propertv;      contracts;     miscellaneous. 

20:  727. 
§  7.  Common  council  by-laws;   ordinances 
Vote  of  common  council  or  similar  body  as 
affected  by  personal  inter- 
est of  members.    18:367. 
Ordinances,   by-laws,     and     resolutions  de- 
fined    and     distinguished. 
3:  261.* 
Conflict   of   ordinance  with    state  law.      13: 

185.* 
Power  to  make  by-laws.    2:  721.* 
Reasonableness.     2:  721.* 
Bv-law  to  compel  acceptance  of  office.     24: 

492. 
Construction   of  ordinance  imposing  license 

tax.     9:  788.* 
Validity    of    ordinance    requiring    conductor 

on  street  car.     15:  604. 
Tniunction  to  prevent  passage  of  municipal 

ordinance.      13:  844. 
P^nforcement   by   penalty.     3:  262.* 
Proceeding    for    violation    of    ordinance    as 
prosecution      for        crime. 
.'^3:  33. 
Cruel    and    unu^unl    punishment    for    violat- 

inp'.     3."):  578. 
Tnjnnnfion    against    prosccntioni    under   city 

ni'diiianoo.     21  :  SO. 
§  8.  Police  power;  regulating  business;  mar- 
kets. 
Pop   o1>o    r,ieeiiso.   111. 

l^ovcr  to  lir-enso   nm]   ro-ulntc   Inisiness.     3: 
2(11  ;*    13:    5S7.* 


Police-  power  as  exercised  by  municipalities 
over  the  business  of  pawn- 
brokers, junk  dealers,  and 
dealers       in     second-hand 
clothes.     32:116. 
Power  to  regulate  trade.     32:116. 
Pawnbrokers.    32:  117. 
Junk  dealers.     32:  120. 
Dealers    in    second-hand    clothes.      32: 
121. 

Regulating  stray  animals.     4:  254.* 

Power  to  regulate  telegraphs.     13:  454.* 

Power  to  prohibit  screens  in  barrooms.  24: 
768. 

Power  to  compel  railroad  companies  to  light 
their  tracks  in  cities.  41: 
422. 

Police  regulation  for  protection  against  fire. 
10:  187.* 

Power  to  prescribe  fire  limits,  and  restrict 
erection  of  wooden  build- 
ings.    12:150;     13:  481.* 

Power  to  regulate  market.    9:  69;*   24:  584. 

§  g.  Buildings. 

See  also  Nuisances,  III.  §  10. 

Power  to  erect  buildings.     11:  123.* 

Municipal  control  over  erection  of  build- 
ings.    12:  150;*  13:  481.* 

Delegation  of  municipal  power  as  to  build- 
ings.    20:  725. 

§  10.  As  to  public  service. 

As  to  Power  of  Municipality  with  Respect 
to  Establishment  and  Reg- 
ulation of  Municipal  Wa- 
ter Supply,  see  Waters, 
IV.  §§  42,  43. 

Supplying  with  gas.     11:  729.* 

Power  of  municipality  to  establish  and  reg- 
ulte  or  operate  ferry. 
59:  521. 

Power  to  own  and  operate  electric-light 
plants.      14:  268. 

§  II.  As  to  waters;  drains  and  sewers. 

As  to  Power  of  Municipality  with  Respect 
to  Establishment  and  Reg- 
ulation of  Municipal  Wa- 
ter Supply,  see  Waters, 
IV.  §§  42,  43. 

Power  to  authorize  obstruction  of  navigable 
waters.     59:  77. 

Rights  and  duties  of  municipal  corporations 
with  respect  to  surface 
water.     65:250. 

Duty  and  liability  of  municipality  with  re- 
spect to  drainage.  61 : 
673. 

Effect  of  limitation  of  municipal  indebted- 
ness upon  acquisition  of 
sewer  system.     59:  604. 

Power  of  municipality  to  authorize  use  of 
highway  for  private  drain. 
16:  715. 

Right  to  drain  sewage  into  waters.  48: 
691;    61:694. 

Lial)ility  of  municipality  for  using  stream 
as  a  sewer.     61 :  703. 

§  12.  Ownership  of  property  by. 

Right  of  municipality  to  be  a  part  owner 
of  property.     35:  737. 

Rio-hts  of,  in  respect  to  accretions  to  shore 
lands.     58:  203. 
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Municipal    ownership    of    tide    lands.      G4: 
333. 
A   municipalitv    may    have   title.      64: 

334. 
Construction  of  grant.     64:  335. 
Effect    of    practical    interpretatiaon    or 
acts    of    ownership.       64: 
336. 
Effect  of  conferring  jurisdiction  on  the 

municipality.    64:  337. 
Title  is  subject  to  rights  of  the  public. 

64:  337. 
Municipality  may  protect  its  title.    64: 

338. 
Effect  of  granting  jurisdiction  to   mu- 
nicipality.    64:  339. 

§  13.  Especial  powers  in  time  of  epidemics. 

In   general.      26:  727. 

Pest  houses.     26:  727. 

Vaccination.    26:  728. 

Physicians.     20:  728. 

Nursing,  attendance,  and  support.     26:  729. 

Effect  of  settlement  of  sick  person.  26: 
729. 

§  14.  As  to  streets. 

Duty  and  Liability  of  Municipality  with 
Reference'  to  Streets,  Gen- 
erally, see  Highways,  VII. 

Power  as  to  streets,  generally.    4:  622.* 

Power  to  light  streets.     8:  487.* 

As  to  street  parades.     19:  858. 

Authority  to  impose  license  fee  for  use  of 
streets  by  bicycles.  36: 
413. 

Privilege  of  using  street  as  a  contract  with- 
in provision  against  im- 
pairing obligation.  50: 
142. 

§  14%.  Power  to  compel  change  of  grade  of 
railway  in  street. 

Generally.     70:  850. 

The  need  of  legislative  authority.  70: 
850. 

Municipal  police  power  over  railroads  in 
public   streets.      70:  851. 

Continuity  of  power  and  obligation  re- 
specting street  grades. 
70:  852. 

General  limitations  on  municipal  action. 
70:  853. 

Effect  of  provisions  in  the  franchise  grant. 
70:  854. 

Effect  of  franchises  given  bv  the  state.  70: 
855. 

Remedies  in  the  courts.     70:  855. 

§  15.  Contracts. 

Municipal  liability  on  contract.  5:  752;* 
6:  318.* 

Implied  warranty  on  sale  by.    6:  392.* 

Municipal  contracts  for  work  or  articles 
which  embody  a  patented 
invention.     18:  45. 

Limitation  of  the  doctrine  of  vltra  vires, 
in  respect  to  municipal 
corporations.    19:  619. 

Monopoly  in  contract  for  removal  of  gar- 
bage.    27:  540. 

Contract   for  yas.     10:  194.* 

Period  i'nv  which  contract  for  public  service 
inav  be  made.     IC:  2.t8. 

Contracts  bv  officer  personally  interested. 
15:  520. 


Municipal    subscription    in    aid    of   railroad 

construction.         5:  727.* 
Statutory   requirements   as   to   letting  con- 
tracts.    13 :  353.* 
Right  of  lowest  bidder  on  public  contract. 

26:  707. 
Statutes    legalizing   invalid    municipal   con- 
tracts.   27:  696. 
General  rules.    27:  696. 
Bonds.     27 :  697. 
Subscriptions  to  internal  improvements. 

27: 70L 
Contracts  to  pay  bounties.    27:  702. 
Land  grants.     27:  702. 
Other  contracts.    27:  702. 
Excessive  indebtedness.     27:703. 
Construction  of  statutes.     27:  704. 
§  16.  Borrowing;  indebtedness. 
As    to     Municipal     Bonds,    Generally,     see 

Bonds,  IV.  §  8. 
Power  to  borrow  money.     7:  759;*  9:  497.* 
Equitable   remedy   to   subject   to   judgment 
debt  due  from  government 
or   municipality.     63:  701. 
Mandamus  to  compel  payment  of  municipal 
debt  by  custodian  of  mu- 
nicipal fimds.     14:  773. 
What  constitutes  an  "indebtedness"   within 
the  meaning    of   constitu- 
tional   and    statutory    re- 
strictions of    indebtedness 
of  municipal  corporations. 
23:  402. 
Must  be  voluntary.    23:  404. 
Future  indebtedness.    23:  405. 
Provision  for  future  payment.     23:  405. 
Current  expenses  and  indebtedness  pay- 
able out  of  current  reve- 
nues.    23:  406. 
Change  of  form    of    indebtedness.     23: 

407. 
Estimate   of   amount    of    indebtedness. 
23:  408. 
Effect  of  limitation  of  municipal  indebted- 
ness upon   the   acquisition 
of     a     water     supply     or 
sewer  system.     59:  604. 
The  problem.     59:  604. 
Excessive  contracts  void.    59:  605. 
Construction  of  limitation.     59:  607- 
^Miat  is  not  indebtedness.    59:  610. 

Contracts  for  annual  supplies.    59: 

610. 
Provision    of    fund    for    payment. 

59:  616. 
Creation    of    independent    corpora- 
tion.    59:  619. 
Contract  to  purchase.     59:  619. 
Other  matters.    59:  G20. 
§  17.  Taxation. 
Power  of.     9:  786.* 

Authority  to  levy  tax  on  privilege  of  keep- 
ing dogs.     9:  352.* 
Municipal    taxation    of    rural    lands    within 
limits  of    corporation.    34: 
193. 
Taxation  of  waterworks  owned  by  munici- 
pality.    60:  851.* 
Power  of  municipality  to  exempt    property 
from  taxation.     15:  860. 
Legislative   authority     for     exemptions. 
15:  86I'. 
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Exemption    for     a     consideration.     15: 
861. 

§  1 8.  Liability  for  damages. 

Liability  for  Changing  Grade  of  Street,  see 
Highways,  VII.  §§  9,  10. 

Liability  for  Injuries  from  Defective  Con- 
dition of  Streets  or  High- 
ways, see  Highways,  VII. 
§§  11-16. 

With  Respect  to  Drains  and  SewerSj  3<!e 
supra,  IV.  §  11. 

Distinction  between  public  and  private 
functions  of  municipal 
corporations  in  respect  to 
liability  for  negligence. 
19:  452. 

For  negligence.  2:  500;*  4:  325;*  5:  143,» 
253;*   9:  210.* 

For  negligence  as  to  electric  wires.  31: 
581;  40:  411. 

Sufficiency  of  general  allegations  of  negli- 
gence of.    59:  248. 

For  nuisance.     1:  296;*  7:  156.* 

For  authorizing  dangerous  nuisance,  such 
as  fireworks.     16:  395. 

Injunction  against  nuisance  maintained  by. 
23:  301. 

For  destroying  buildings  to  stop  spread  of 
fire.     19:  197. 

For  damming  back  water  of  stream.  59: 
853. 

For  permitting  animals  in  streets.     27:  728. 

For  removal  of  lateral  or  subjacent  support 
of  land.     68:  698. 

For  failure  to  organize  and  regulate  water- 
works.    11:  729.* 

For  negligence  in  construction  or  mainte- 
nance of  water  plant.  61 : 
58. 

For  lack  of  water  to  extinguish  fire.  23: 
146. 

For  torts  of  agents;  misfeasance  or  neglect 
of  officers.     1:  608.*    844;* 


500,* 
;:270;* 


712;' 
205;' 


2:  366,* 

4:  325;* 

11:  416.* 
For  acts  of  policeman.     15:  783. 
For  acts  of  fireman.     15:  781. 
For  acts  of  its  licensees.     3:  257.* 
For  acts  of  independent  contractor.     14:  833. 
For  imprisonment  in   unfit  prison.     36:  293. 
For     injuries     from     defective     bridges.     5: 

2,53.* 
For  damage  from  falling  wall.     2:  712.* 
Presentation  of  claims  against.     10:  739.* 
§  ig.  —  For  false  imprisonment  and  unlaw- 
ful arrest. 
(ieniTal  rule.     44:  795. 
Application    o.*'    the    maxim    Respondeat   su- 

perior.     44:  799. 
Liability    as   affected     bv     ratification.      44: 

800. 
Reasons   for  the  rule.     44:  800. 
English  and  Canadian  deeisidiis.     44:  SOI. 
Municipal  liability   for  an'ost   and  inij)rison- 

incnt    iiiidiM-    imalid    ordi- 

nanet'.     47 :  '/^'^. 
§  20.  —  For  property  destroyed  by  mob. 
General   (loctrino.     -21:  .")!tL'. 
Lialiility.     24:  .")9:!. 
(Iroiiiuls   foi'  liability.     24:.")9r). 
Kxteiit   of    liabilit\';    daiuauvs.      24:595. 


When  not  liable.    24:  596. 
Contributor}'    negligence.      24:  597. 
Necessity  of  notice.    24:  598. 
State  statutes.     24:  598.  ' 

Constitutionality  of  statutes.     24:  600. 
Construction  of  statutes.     24:  601. 
Power  to  enforce  judgment.     24:  602. 
Right  of  action  over.    24:  602. 

c.  Officers. 

§21,    Generally. 

Who  are  city  officers.     14:  648. 

Exemption  of  salary  of  municipal  officer. 
54:  573. 

Power  of  officer  to  contract  with  public  body 
or  municipality  which  he 
represents.     15:  520. 

Power  of  public  officers  to  make  contracts 
binding  on  their  succes- 
sors or  for  term  of  years. 
16:  257. 


MUNICIPAL  COURT. 

Jurisdiction  of,  see  Courts,  256,  264;  Crimi- 
nal Law,  125. 
See  also  Courts,  252,  253. 


MURDER. 


See  Homicide. 


MUSIC  TEACHER. 
Discharge  of,  see  Master  and  Servant,  37. 

; ♦-•-♦ 

MUTES. 
See  Deaf  and  Dumb. 

♦*-♦ 


MUTILATION. 


Of  Railroad  Ticket,  see  Carriers,  595. 
Of  Corpse,  see  Corpse,  10-12. 
Of  Money,  see  Money,  2,  3. 
Of  Will,  Burden  of  Accounting  for,  see  Evi- 
dence, 345. 
Revocation  of  Will  by,  see  Wills,  51-63. 


MUTUAL  BENEFIT  SOCIETIES. 

Interest   in   Proceeds,   see   Insurance,  VI.  d, 
2,  e. 

See  also  Benevolent  Societies. 

#•♦ 


MUTUAL  CREDIT. 


Setting  Otf  in  Bankruptcy,  see  Bankruptcy, 
39. 


MUTUAL  INSURANCE 

MUTUAL  INSURANCE  COMPANIES. 

Jurisdiction  of  Accounting    with    Memberu, 

see  Courts,  84. 
See  also  Insurance. 


MUTUALITY. 


Of  Contract,  see  Contracts,  I.  d,  2. 
Of  Covenant,  see  Covenant,  7,  8,  68,  69. 
Of  Estoppel,  see  Estoppel,  79,  85,  149. 
Of  Remedy,  see  Injunction,  36. 
As     Affecting     Set-Off,     see     Set-Off     and 
Counterclaim,  I.  c. 
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MUTUAL  MISTAKE. 

Reformation  of  Instrument  for,  see  Refo(- 
mation  of  Instruments,  4-14. 


MUTUAL  PROMISES. 
As  Consideration,  see  Contracts,  65-72. 


MUTUAL  WILLS. 

Between  Husband  and  Wife,  see  ContracU, 

231,  232. 
See  also  Wills,  50,  116,  117. 


IST 


NAME. 

Of  Maker  of  Note,  Alteration  of,  see  Altera- 
tion of  Instruments,  31,  32. 

Of  Benevolent  Society,  see  Benevolent  Su- 
cieties,  3,  4. 

Of  Corporation,  see  Corporations,  I.  d; 
Estoppel,  116. 

Of  Member  of  Limited  Partnership,  see 
Partnership,  147. 

Assignment  of  Right  to  Use,  see  Assign- 
ment, 27. 

Naming  Child  as  Consideration  for  Promise, 
see  Contracts,  81. 

Naming  Child  for  Grantor  as  Part  Per- 
formance of  Oral  Agreement,  see  Con- 
tracts, 252. 

In  Deed,  see  Deeds,  61. 

Estoppel  as  to  Use  of,  see  Estoppel.  116. 
154. 

Presumption  of  Identitv  from,  see  Evidence, 
269,  270. 

As  Part  of  Goodwill,  see  Goodwill,  3,  5,  6, 
19,  20,  22,  25. 

Use  of  Initials  in  Information,  see  Indict- 
ment, etc.,  9. 

Injunction  against  Use  of,  see  Injunction, 
58,  96,  4.33-439,  4.53,  458. 

Signing  Petition  to  Abate  Liquor  Nuisance 
with  Initials,  see  Intoxicating  Liiiuors, 
157. 

In  Return  of  S(>rvicc,  see  Judgment,  2. 

Sufficiency  of  Judgment  Entry  as  to,  see 
Judgment,  I.  f ,  1 ;  III.  c. 

Mistake  as  to,  in  Index  of  Judgment,  see 
Judgment.  III.  c. 

Dismissal  of  Writ  for  Error  in,  see  Justice 
of  the  Peace,  21. 

Mistake  of,  in  Liljelous  Publication,  st-o 
Libel  and  Slander.  22. 

Right  of  Association  or  Corporation  to  Us(n 
see  Limitation   of  Actions,  223,  224. 

Fictitious,  in  Mort<rae:e,  see  Mortiracc  28, 
29. 

Necessity  of  Mentioning  on  Adoption  of 
Child,   see  Parent    and  Child.  4.3. 


Joinder   of    Corporations    to    Prevent    De- 
ceptive Use  of,  see  Parties,  116. 
As  to  Trademark,  see  Trademark. 
As  to  Trade  Name,  see  Trade  Name. 
In  Signature  to  Will,  see  Wills,  18. 
In  Process,  see  Writ  and  Process,  4,  5,  7. 

1.  The  name  of  a  person  in  law  consists 
of  one  given  name  and  one  surname.  Ene- 
wold  v.  Olsen.  39  Neb.  59,  57  N.  W.  765, 

22:  573 

2.  A  suit  cannot  be  carried  on  by  the  ini- 
tials merely  of  the  Christian  or  first  name 
of  the  plaintiff,  although  the  one  commenc- 
ing the  action  does  not  know  the  correct 
name.  Fisher  v.  Northrup,  79  Mich.  287, 
44N.  W.  610,  7:629 

3.  The  initials  of  the  given  name  of  a 
delinquent  taxpayer  are  a  sufficient  descrip- 
tion of  him  in  a  published  notice  to  sustain 
a  judgment  by  default  in  a  tax  suit  against 
collateral  attack.  Mosely  v.  Reily,  126  Mo. 
124,  28  S.  W.  895,  26:  721 
Middle  name  or  initial, 

4.  The  middle  initial  letter  is  not  a  part 
of  a  person's  Christian  name.  Beattie  v. 
National  Bank,  174  111.  571,  51  N.  E.  602. 

43:  654 

5.  The  rule  that  the  middle  name  or  ini- 
tial is  not  a  material  part  of  a  person's 
name  does  not  apply  when  his  first  name  is 
not  given,  but  only  its  initial.  State  v. 
Higgins,  60  :\Iinn.  I,  01  N.  W.  816,       27:  74 

6.  The  second  initial  "F."  is  a  material 
part  of  the  name  "M.  F.  Higgins."  Id. 

7.  ^listake  in  the  initial  of  the  middle 
name  of  a  mortgagor  does  not  necessarily 
defeat  the  ofTect  of  the  record  as  notice, 
where  there  is  nothing  to  show  that  there 
is  more  than  one  person  of  the  name  in 
(]uestion.  Fincher  v.  Hanesran.  59  Ark.  151, 
2(5  S.  W.  821,  '  24:  ,543 

Editorial  Notes. 

Alibrcviat inn   of   n(ficei"s   name   in   acknowl- 
edcrnicnt.      14:  815. 
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NAPHTHA— NAVY. 


Presumption  of  identity  from.     17:  824. 
Form  of  Christian  name  required  by  record- 
ing acts.    24:  543. 
Of  person  summoned  as    grand    juror:     27: 

780,  783. 
As  part  of  goodwill  of  business.     15:  462. 
Doctrine  of  id&m  sonans.     13:  541.* 
Use  of,  as  a  trademark.  1:  45.* 
Use    of,    as    infringement    of    common-law 
right   in   intellectual   pro- 
ductions.    51:378. 
Alleging  names  of  parties  in  indictment  for 

false  pretense.    10:  305.* 
Use  of  fictitious  name  as  affecting  validity 
of  instrument.    39:  423, 
Of  contractors,   grantors,    and   mortga- 
gors. •  39:  423. 
Of  grantees,  patentees,  mortgagees,  and 

transferees.      39:  424. 
Of   makers   and   drawers   of  negotiable 

paper.     39:  425. 
Of  payees.    39 :  426. 

In  promissory  notes.    39:  426. 
In  bills  of  exchange,    checks,    and 
drafts.     39:427. 
Acquisition  and  use  of,  by    an    individual. 
14:  690. 
Form  of  the  Christian  name.    14:  690. 
"Junior"   and   "senior."     14:  691. 
Right  to  change  name.     14:  692. 
Business  name.     14:  693. 
Signature  and  indorsement  on  commer- 
cial paper.     14:  693. 
Name  for  carrying  on  suit.    14:694. 
Effect    on    criminal    prosecutions.     14: 

694. 
Use  of  abbreviations.    14:  694. 
Signature  of  Christian  names  by  their 
initials.      14:  694. 


NAPHTHA. 


Opinion  Evidence  as  to  Danger  of  Fire  from, 
see  Evidence,  1266. 

Evidence  as  to  Care  in  Shipping,  see  Evi- 
dence, 1885. 

Evidence  as  to  Chang-e  in  Manner  of  Brand- 
ing, see  Evidence,  1924. 

Liability  for  Explosion  of,  see  Explosions 
and  Explosives,  15,  10. 

Use  of,  as  Affecting  Insurance,  see  Insur- 
ance, 48:i-485. 

Proximate  Cause  of  Injury  by  Explosion  of, 
see  Proximate  Cause^  58. 

Question  of  Negligence  as  to,  see  Trial,  ."jS!). 


NAPHTHA  LAUNCH. 

As  Appurtenance  of  '^'acht,  see  Sale.  9. 


NARROW  GAUGE. 


Adoption  of.  by  Railway,  see  Railroads,  ."lO.     See  Army  and  Navy 


NATIONAL  BANK. 

In  General,  see  Banks. 

Taxation  of,  see  Taxes,  5-12. 

Usury  by,  see  Usury,  31-34,  37,  42,  50,  61. 


NATIONAL  GUARD. 


Trial  of  Member  of,  see  Courts  MartiaL 
See  also  Militia. 

♦•», 


NATIONAL  HOME. 
See  Charitable  Institutions,  2. 

«-•-♦ 

NATURAL  GAS. 

Transportation  of,  as  Interstate  Commerce, 
see  Commerce,  16-20. 

Mandamus  to  Compel  Furnishing  of,  see 
Mandamus,  95. 

In  Mine,  see  Mines,  II.  b. 

Power  of  City  as  to,  see  Municipal  Corpora- 
tions, 371. 

See  also  Gas. 


NATURALIZATION. 

See  Aliens,  11. 


NAVIGABLE  WATERS. 


Com- 


Interference  with  Commerce  on, 

merce,  4a-6c. 
Right    of    Action    for    Obstruction    of,    see 

Nuisances,   90-101. 
In  General,  see  Waters,  I. 


NAVIGATION. 


Improvement  of.  Generally,  see  Waters, 
149^154. 

Appropriation  for  Improvement  of,  see 
Counties,  65. 

Bond  on  Condemnation  for  Improvement  of, 
see  Eminent  Domain,  306. 

Consequential  Injuries  in  Improving,  see 
Eminent  Domain,  352-354. 

Corporation  for  Improvement  of,  see  Mu- 
nicipal Corporations,  2. 

Rights  of  Navigation,  see  Waters,  I.  c,  5. 


NAVY. 


NAVY  YARD— NKGLIGENCE. 
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NAVY  YARD. 

Injunction  against  Use  of  Patent  in,  see  In- 
junction, 427. 


NECESSARIES. 


Submission  of  Question  of,  to  Jury,  see  Ap- 
peal and  Error,  1139. 

Service  of  Attorney  for  Infant  as,  sec 
Contracts,  13. 

Attorneys'  Fees  in  Divorce  Suit  as,  see  Di- 
vorce and  Separation,  73. 

Allowed  to  Divorced  Wife  for  Maintenance 
of  Children,  see  Divorce  and  Separa- 
tion, 112. 

Husband's  Liability  for,  see  Husband  and 
Wife,  2,  8-14. 

Wife's  Liability  for,  see  Husband  and  Wife, 
54,  55. 

Liability  of  Insane  Person  for,  see  Incompe- 
tent Persons,  16. 

To  Infant,  see  Infants,  63-71;  Pleading, 
28,  282. 

Subrogation  of  One  Ivoaning  Money  to  Wife 
for,  see  Subrogation,  5. 

Editorial  Notes. 

What  are.     5:  176;*  12:  860.* 

Bicycles  as  necessaries.    47:  307. 

Husband's  liability  for  money  loaned  to 
wife  to  buy  necessaries. 
23:  132. 

Husband's  liability  for  services  rendered  to 
wife  in  divorce  suit.  24: 
629. 

Liability  of  husband  for  necessaries  fur- 
nished wife  while  living 
with  him.     65:  529. 

Liability  of  infant  for  necessaries,  general- 
ly.    5:  176;*  12:  859. 

Liability  of  infant  upon  negotiable  paper 
given  for  necessaries.  12: 
859.* 

Liability  of  infant  husband  for  necessaries 
furnished  wife  while  liv- 
ing with  him.     65:  550. 


NECESSITY. 


Easements  by,  see  Easements,  II.  c. 
Works  of.  on  Sunday,  see  Sunday,  III.  b. 
Question  for  Jury  as  to,  see  Trial,  II.  c,  3. 


NE  EXEAT. 


Conflict  of  Laws  as  to,  see  Conflict  of  Laws. 
47. 

A  writ  of  ne  exeat  will  not  be  issued  to 
aid  in  the  collection  of  a  judgment  which  has 
been  recovered  at  law  against  a  woman. 
Moore  v.  Valda.  151  Mass.  3G3.  23  N.  K. 
1102.  7:390 

Editorial  Notes. 

Not  a  jireropative  writ.     7:  396.* 


Nature  of  the  writ.     7:  396.* 

In  what  cases  will  issue.     7:  397.* 

Under  what  circumstances.     7:  397.* 

Against  foreigner.     7:  397.* 

Application  for  writ.     7:  397.* 

Bond  given  by  defendant.     7:  398.* 

The  affidavit  its  foundation.     7 :  398.' 

Issuance  and  service  of  writ.     7:  398. 

Discharge  of  writ.     7:  398.* 

As  imprisonment  for  debt.    34:  677. 


NEGATIVE. 


Burden  of  Proving,  see  Evidence,  687. 
Proof  of,  see  Evidence,  XL  n. 
In  Pleading,  see  Pleading,  II.  e. 
Negation  of  Defenses  or  Exceptions  in  In- 
dictment, see  Indictment,  etc.,  II.  c. 
Of  Picture,  see  Photographs. 


NEGLIGENCE. 


I.     Causing  Death  or  Injury. 

a.  General  Rules;   Miscellaneous. 

b.  Dangerous  Agencies. 

1.  In  General. 

2.  Liability     of     Seller,      Manu- 

facturer,    or     other     Third 
Person. 

c.  Dangerous  Premises. 

1.  In  General. 

2.  Liability      to      Licensees      or 

Trespassers. 
a.  In  General. 

6.  Injuries       to       Children; 
Dangerous  Attractions. 

d.  On  Highways  or  Waters. 
II.  Contributory. 

a.  Generally. 

b.  Of  Persons  Under  Disability. 

1.  Children  or  Their  Parents. 

2.  Other  Persons. 

c.  On  Highways. 

d.  Other  Cases. 

e.  Imputed. 

1.  In  General. 

2.  As  to  Children. 

f.  Injury     Avoidable      Notwithstand- 

ing     Contributory       Negligence; 
Last  Clear  Chance. 
III.  Editorial  Notes. 

Survivability  of  Action  for,  see  Abatement 

and  Revival,  24. 
Illegal  Act  as  Defense  to  Action    for,    see 

Action  or  Suit,  45-47. 
Admiralty    Jurisdiction    of   Action    for,    see 

Admiralty,  I. 
Review    of    Verdict,   or    Finding   as    to,    see 

Api)eal  and  Error.  732-735,  789-792. 
Assignability    of    Risrht    of    Action    for,    see 

Assignment.  5.  6. 
Presumption  and  Burden  of  Proof  as  to,  see 

Evidence.  IL  h;  XIII.  §§  1(3-17,  31. 
hulieial   Notice  by   Jury   of.    see    Evidence, 

164. 
Opinion  Evidence  as  to.  see  Evidence,  Vll.  j. 
Relevancv   of  Evidence  as  to,  see  Evidence, 

XL  h;  XIII.  §  85. 
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NEGLIGENCE,  I.  a. 


Evidence   of   Habit     as    to,     see    Evidence, 

1728-1743. 
Evidence  of  Reputation  as  to,  see  Evidence, 

1758-1700. 
Evidence  of  Other  Accidents  or  Defects,  see 

Evidence,  XI.  k. 
Evidence   of  Precautions  after  Accident  to 

Show,   see  Evidence,   1919-1929. 
Evidence  as   to,   under   Pleading,    see    Evi- 
dence, 2049-2058. 
Sufficiency  of  Proof  of,  see  Evidence,  XIT.  d. 
Variance   in   Proof  of,   see   Evidence,   2404- 
2416. 

Conclusiveness     of     Judgment     as     to,     see 

Judgment,  II.  d,  7. 
Pleading  as  to,  see  Pleading,  3,  23,  100-102; 
IT.  j;  VIII.  §  7. 

Question  for  Jury  as  to,  see  Trial,  82-98, 
II.  c,  8;  VI.  §  5. 

Direction  of  Verdict  in  Action  for  Injury  by, 
see  Trial,  555-568. 

Instructions  as  to,  see  Appeal  and  Error, 
1032,  1033,  VII.  m,  4  a,  (2)  ;  Trial,  663- 
674,  691,  695,  698,  726;  III.  e,  4. 

Sufficiency  of  Verdict  in  Action  for  Injuries 
by,  see  Trial,  900,  901,  903,  909,  912, 
914,  915. 

Ordinance  Creating  Civil  Liability  against 
Person  Violating  It,  see  Action  or 
Suit,  9. 

Act  of  Cod  Excusing  Discharge  of  Duty,  see 
Act  of  God. 

Limitation  of  Liabiiitv  for,  see  Bailment, 
18-21. 

Stipulations  against  Liabiiitv  for,  see  Car- 
riers, II.  a,  10,  f;  II.  a, 'l2,  c;  II.  b.  7; 
IV.  §  37;  Telegraphs,  II.  c. 

Conflict  of  Laws  as  to  Liability  for,  see 
Conflict  of  Laws,  I.  e. 

Validity  of  Contract  against  Liability  for, 
see  Contracts,  453-459. 

Covenant  against  Liability  for,  see  Cove- 
nant, 79. 

Custom  as  Aflfecting,  see  Custom,  10-14. 

Punitive  Damages  for  Injury  by,  see  Dam- 
ages, II. 

Measures  of  Damages  for  Negligence  Caus- 
ing Personal  Injurv  or  Death,  see 
Damages.  III.  i;   V.  >§  10-15. 

.-^s  to  Liability  and  Right  of  Action  for 
Causing  Death,  see  Death. 

Estoppel  by,  see  Estoppel  III.  i. 

Homicide  by,  see  Homicide.  1. 

As  Element  of  Nuisance,  see  Nuisances, 
159-161. 

Proximate  Caii«o  of  Injury  by,  see  Proxi- 
mate Cause. 

Release  from  Damages  for  Injury  by,  see 
Release.  4,  C,  12-18. 


I.  Causing  Death  or  Injury, 
a.  Honeral  Rules;  ^liscellaneous. 

Effect  ot  Contribtitorv  Xe<x]igenee  on  Lia- 
biiitv. see  infra.  IGl-lTl.  201,  214.  217. 
224.  220.  2.^0,   24."). 

Liability  Xotwithstandiiiti  Contributory 
Xepli^ciu'e  where  Injury  eoulil  liave 
been  Avoided,  see  infra,  II.  f. 


On  Removal  of  Sick  Tenant,  see  Abuse  of 

Process. 
Of    Agricultural    Society,    see    Agricultural 

Societies. 
As  to  Animals,  see  Animals. 
Of  Keeper  of  Bees,  see  Bees,  1-3. 
Of  Directors  of  the  Poor,  see  Apprentices. 
Of  Attorney,  see  Attorneys,  46. 
Of  Bailee,  see  Bailment,  III. 
Of  Bank  Directors,  see  Banks,  56-66. 
Of  Bank  in  Loaning  Customer's  Money,  see 

Banks,   289-204. 
Of   Bank    in   Collecting   Commercial    Paper, 

see  Banks,  IV.  b. 
Of  Savings  Bank  in   Paying    Out    Deposit, 

see  Banks,  369-378. 
Of  Purchaser  of  Negotiable  Paper,  see  Bills 

and  Notes,  V.  b. 
Of   Maker  of  Note   Stolen   before  Delivery, 

see  Bills  and  Notes,  209. 
In  Signing  Note  without  Reading,  see  Bills 

and  Notes,  279. 
In  Payment  of  Check,  see  Banks,  IV.  a,  3, 
In  Permitting  Agent  to  Indorse  Check,  see 

Principal  and  Agent,  34. 
Liability  for  Injuries  Inflicted  by  Initiation 

into    Benefit    Society,     see     Benevolent 

Societies,  10. 
Liability  for  Spread  of  Noxious  Weeds,  see 

Bermuda  Grass. 
In  Bicycle  Riding,  see  Bicycles. 
In   Location   of   Bicycle    Path,    see    Bicycle 

Paths,  4-7. 
As  to  Blasting,  see  Blasting. 
Of  Express  Messenger,  see  Bonds,  47. 
As  to  Bridges,  see  Bridges,  II.;  IV.  §  3. 
In  Construction  of  Building,  see  Buildings, 

40,  41. 
As  to  Fire  Escapes,  see  Buildings,  I.  b. 
Failure  to  Provide  Fire  Proof  Shutters,  see 

Buildings,   15. 
Of  or  Toward  Passengers,  see  Carriers. 
Liability   of  Charitable  Institution  for,  see 

Charities,  II.  c;  III.  §  5. 
Toward      Participant      in      Charivari,      see 

Charivari. 
Of    Commercial     Agency,     see     Commercial 

Agencies. 
In     Performing    Gratuitous     Contract,     see 

Action  or  Suit,  37. 
In    Performing   Illegal   Contracts,   see   Con- 
tracts, 597. 
Of  Custodian  of  Convict,  see  Convicts,  3,  4. 
Liability   of  Corporate  Officers  for  Injuries 

bv,  see  Corporations,  IV.  g,  5,  b;  VIII. 

§§  17,  18. 
Liability     of     Corporate     Stockholder,     see 

Corporations,  553. 
In  Transferring  Stock,  see  Corporations,  V. 

c,  1. 
Forged   or   Fraudulent   Issue  of   Stock,   see 

Corporations,  V.  d. 
Of  County,  see  Counties,  31-41. 
Of  Druggist,  see  Drugs  and  Druggists. 
As  to  Elevators,  see  Elevators,  II.;  HI. 
Of  Personal  Representative  as    to    Vacancy 

Permit,  see  Executors  and  Administra- 
tors, 77. 
,\t   I'^xhibition,  see  Exhibition. 
.Vs  to  Fences,  see  Fences. 
As  to  Condition  of  Ferry,  see  Ferry,  28. 
In  Causing  Fright,  see  Fright. 


NEGLIGENCE.  I.  a. 


22S6 


Of  Driver  of,  or  Passenger  in,  Hack,  see 
Hacks. 

At  Horse  Race,  see  Horse  Race,  3-7. 

Of  Incompetent  Person,  see  Incompetent 
Persons,  III. 

Infant's  Liability  for  Injury  by,  see  In- 
fants, 50. 

Of  Infant,  Parent's  Liability,  see  Parent  and 
Child,  12-15. 

Of  Innkeeper,  see  Innkeepers,  III.;  VI.  §  2. 

Of  Insured  Person,  see  Insurance,  VI.  b. 

Of  Insurance  Agent,  Estoppel  by,  see  In- 
surance, 800-805. 

Of  Insurance,  Causing  Death,  as  Suicide,  see 
Insurance,  995. 

As  to  Logs,  see  Logs  and  Logging,  5-7. 

Of  Master  or  Servant,  see  Master  and  Serv- 
ant. 

Of  Independent  Contractor,  see  Master  and 
Servant,  III.  b. 

Liability  for  Injury  to  Employees  of  Third 
Person,  see  Master  and  Servant,  II.  a,  0. 

Of  Municipal  Corporations,  see  Municipal 
Corporations.  II.  g;   IV.  §   18. 

As  to  Oil,  see  Oil. 

Liability  of  Officer  for,  see  Officers,  198-202. 

In  Construction  of  Sewer,  see  Parties,   192. 

Of  Physicians,  see  Phvsicians  and  Surgeons. 
IL;  in. 

Of  Railroads,  see  Railroads. 

Liability  of  Railroad  Receiver  for,  see  Re- 
ceivers, 73. 

Of  School  Corporation,  see  Schools,  91. 

Towards  Seamen,  see  Seamen. 

In  Matters  Relating  to  Shipping,  see  Ship- 
ping. 

Of  State,  see  State,  2. 

In  Operation  of  Street  Railway,  see  Street 
Railways,  III.;  IV. 

As  to  Telegraphs,  see  Telegraphs. 

Of  Trustee,  see  Trusts,  158. 

Trustee's  Liability  for  Servant's  Negligence, 
see  Trusts,  169. 

Of  Water  Company,  see  Waters,  111.  b;  IV. 
§  42. 

In  Driiinace  of  Surface  Waters,  see  Waters, 
405. 

rnjurv  to  Vessel  at  Wharf,  see  Wharves. 
6.  7. 

For  Editorial  Xotes.  see  infra,  III.  §§  1-5,  8, 
14-1(1. 

1.  Everyone  is  liable  for  all  of  those  in- 
jurious consequences  that  might  have  been 
foreseen  and  expected  as  the  result  of  his 
conduct,  but  not  for  those  that  he  could 
not  have  foreseen.  Jacksonville.  T.  &  K. 
W.  R.  Co.  V.  Peninsular  Land.  T.  &  Mfg.  Co. 
27  Fla.  1,  157,  2  So.  661,  9  So.  689,        17:  33 

2.  Negligence  is  actionable  only  when  it 
is  the  proximate  cause  of  the  injury  com- 
plained of.  Id. 

3.  Negligence  to  constitute  a  cause  of  ac- 
tion must  be  the  proximate  cause  of  the 
injurv  complained  of.  New  Orleans  &  N.  E. 
R.'  Co.  V.  McEwen  &  M.  40  La.  Ann.  1184. 
22  So.  675.  38:  134 

4.  Negligence  is  the  absence  of  rare  luulor 
the  circumstances.  O'Tnole  v.  Pittsburcrli  & 
L.  E.  R.  Co.  158  Pa.  99.  27  Atl.  737.     22:  606 

5.  Negligence  may  consist  in  the  omis- 
sion   to    do    something    which    a    reasonable 


man  guided  by  those  considerations  whicii 
ordinarily  regulate  the  conduct  cf  human 
affairs,  would  do.  Brotherton  v.  Manhattan 
Beach  Improv.  Co.  48  Neb.  563,  67  N.  W. 
479,  33:  5U8 

6.  The  failure  to  exercise  such  care,  pru- 
dence, and  forethought  as  duty  requires  to 
be  given  or  exercised  under  the  circum- 
stances,  is  negligence.  Id. 

7.  The  degree  of  care  required  to  avoid  the 
imputation  of  negligence  in  any  given  case 
is  such  as  is  ordinarily  sufficient,  under 
similar  circumstances,  to  avoid  danger  and 
secure  safety.  Jacksonville,  T.  &  K.  W.  R. 
Co.  V.  Peninsular  Land,  T.  &  Mfg.  Co.  27 
Fla.  1,  157,  2  So.  661,  9  So.  689,  17:  33 

8.  Failure  to  use  ordinary  care  to  avoid 
injuring  another  after  one  becomes  aware 
or  ought  to  become  aware  of  the  other's 
danger  will  create  a  liability  for  injury 
thereby  caused,  although  the  other  party 
had  negligently  exposed  himself  to  the  in- 
jurv. Cincinnati,  H.  &  D.  R.  Co.  v.  Kasseii. 
49  Ohio  St.  230,  31  N.  E.  282,  16:   674 

9.  The  standard  of  the  ordinarily  pru 
dent  man  must  be  applied  in  every  case 
where  the  inquiry  is  whether  or  not  a  party 
has  acted  with  due  care.  Laufer  v.  Bridge 
port  Traction  Co.  68  Conn.  475,  37  Atl.  379. 

37:  533 

10.  An  instruction  that  defendant  in  an 
action  for  negligence  was  "boimd  to  use 
such  care  as  the  nature  of  the  employment 
and  the  situation  surroimding  the  same  re- 
quire of  a  prudent  person  having  had  ex- 
perience and  skilled  in  such  or  similar  work" 
does  not  too  strongly  state  his  duty. 
Spokane  Truck  &  D.  Co',  v.  Hoefer,  2  Wash. 
45.  25  Pac.  1072,  11:  689 

11.  An  individual,  in  the  exercise  of  his 
absolute  rights,  if  it  may  be  reasonably  ap- 
prehended that  their  exercise  may  endanger 
the  safety  of  others  in  the  exercise  of  their 
rights,  must  exercise  them  with  a  due  re- 
gard for  the  safetv  of  such  others. 
Rupard  v.  Chesapeake'  &  0.  R.  Co.  88  Kv. 
280.  11  S.  W.  70,  7:  316 

12.  A  mere  failure  to  guard  against  a 
certain  result  is  not  actionable  negligence 
(micss  under  all  the  circumstances  it  might 
have  been  reasonably  foreseen  by  a  man  of 
ordinarv  intellicence  and  prudence.  New 
Orleans  &  N.  E.  R.  Co.  v.  McEwen  &  M.  49 
La.  Ann.  1184,  22  So.  675.  38:  134 

13.  The  question  whether  or  not  the  re- 
sult could  have  been  anticipated  is  not  the 
test  of  liability  for  an  act  which  is  negli- 
gence ner  fte.  but  the  person  guilty  of  it  is 
equally  liable  for  its  consequences  whether 
he  could  have  foreseen  them  or  not.  Sellick 
v.  Lake  Shore  &  M.  S.  R.  Co.  93  Mich.  375. 
.53  N.  W.  556,  18:  154 

14.  The  fact  that  the  particular  injury 
resulting  from  negligence  was  not  to  he 
aTiticipatod  will  not  defeat  liability  there- 
for if  the  negligence  was  such  as  to  be 
likclv  to  produce  iniurv.  Texas  &  P.  R. 
Co.  V.  Carlin.  40  C.  C.  A.  CO.").   Ill   Fed.  777. 

00:  462 

15.  The  fact  that  an  ax^cident  is  unusual, 
uncxjH'ctod.  or  oven  unheard  of.  will  not  ex- 
cuse the  nerrlitrence  which  causes  it.     Doyle 
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V.  Chicago,  St.  P.  &  K.  C.  R.  Co.  77  Io;wa, 
(507,  42  N.  W.  555,  4:  420 

16.  Negligence,  to  be  actionable,  must  re- 
sult in  damage  to  someone,  which  result,  in 
the  absence  of  wantonness  or  malo  aniino, 
might  have  been  reasonably  foreseen  by  a 
man  of  ordinary  intelligence  and  prudence, 
and  be  the  probable  result  of  the  initial  act. 
Cleghorn  v.  Thompson,  62  Kan.  727,  64  Pac. 
605,  54:  402 

17.  There  can  be  no  actionable  negligence 
where  there  is  no  dutv.  O'Leary  v.  Brooks 
Elevator  Co.  7  N.  D.  554,  75  N.  W.  919, 

41:  677 

18.  The  violation  of  a  duty  specified  by 
law  is  negligence.  Clements  v.  Louisiana 
Electric  Light  Co.  44  La.  Ann.  692,  11  So. 
51,  10:  43 

19.  Negligence  is  relative,  and  cannot  ex- 
ist independently  of  some  imposed  or  im- 
plied correlative  duty  essentially  related  to 
the  particular  circumstances.  Baltimore 
Citv  Pass.  R.  Co.  v.  Nugent,  86  Md.  349, 
38  Atl.  779,  39:  101 

20.  The  doing  of  a  prohibited  act,  or  the 
failure  to  do  a  duty  enjoined  by  statute  or 
ordinance,  constitutes  negligence  creating  a 
liability,  unless  excused  by  the  contribu- 
torv  negligence  of  the  party  injured.  Tobey 
V.  Br.flington,  C.  R.  &  N.  R.  Co.  94  Iowa. 
250,  02  X.  W.  761,  33:  490 

21.  Whether  a  liability  arising  from  the 
breach  of  a  duty  prescribed  by  statute  or 
ordinance  accrues  for  the  benefit  of  an  indi- 
vid\ial  specially  injured  thereby,  or  whether 
such  liability  is  exclusively  of  a  public 
character,  depends  upon  the  nature  of  the 
duty  enjoined,  and  the  benefits  to  be  de- 
ri%ed  from  its  performance.  Frontier 
Steam  Laundrv  Co.  v.  Connolly  (Neb.)  101 
X.  \V.  nito.         '  '68:  425 

22.  \Yl)ore  one  by  negligence  puts  another 
iindor  a  reasonable  apprehension  of  personal 
physical  injury,  and.  in  a  reasonable  effort 
to  p^cnpe.  the  latter  sustains  physical 
injury,  the  former  is  subject  to  a  right  of 
ap'.  ion  for  the  physical  injury  and  tlie 
mental  disorder  naturally  incident  to  its 
occurrence.  Tuttle  v.  Atlantic  Citv  R.  Co. 
(N.  .T.  Err.  &  App.)  66  N.  J.  L.  327.  49  Atl. 
^.50.  54:  582 

2?i.  The  duty  of  care  and  of  abstaining 
from  unlaw ftilly  injuring  another  applies 
to  tlu'  sick.  weak,  and  infirm,  as  fully  as  to 
fho  ^trone  and  healthv.  Lapleine  v. 
Mni-L'an's  L.  .5:  T.  R,  &  S.  S.  Co.  40  T.a.  Ann. 
niil.  4  So.  87.\,  1:  378 

24.  Tlio  ''Miiployiiioiit  of  a  compctont 
eneini^cr  to  dirort  a  \vor1^  i>  not  the  fulfil- 
ment of  a  duty  to  nv<'iil  doinir  injury  to 
another,  when,  not  witlistanding  tlip  en- 
rifinoor"-^  eompot<'ncy.  tlio  wnrk  as  construct- 
od  di'f'-  cnr-'i'  iniui\.  I. ion  v.  Baltiumic 
Citv    l'a-.>.    'l.   Co,'   IHi   Md.   2M.  44    Atl.   104.') 

47:  127 

•I't.  <  >'ii'  wlio  l'"ats  ;i  lior^o  in  ^■i^lnTifln  of 
111.'  -ianiti''  for  tlie  pi"\oiition  of  (■rnolty  to 
aiiiir.a!-  ■'■niinril  o-ca|io  iialdlity  for  an  in- 
inr\"  cau-r-d.  ii\-  a  Mr.w  falling  on  a  li\ -land- 
er nv.  till-  ;'r.ii;ir!  tliat  lif  n-fd  n^a.sonalde 
.-•'i-'  to  ;m  .i  !  til'-'  a-iddoiit.  wliioli  \va~  r-au-ed 
liv  thr  -lixiri'j  nf  tlif  horse  and  the  slipping 


of  his  own  foot,  and  that  such  result  of 
his  acts  was  not  anticipated.  Osborne  v. 
Van  Dyke,  113  Iowa,  557,  85  N.  W.  784, 

54:  367 

26.  A  government  inspector  whose  duty 
it  is  to  see  that  work  is  properly  done  by 
a  dredge  employed  on  a  government  con- 
tiact  is  entitled  to  protection  from  negli- 
gent acts  of  those  in  charge  of  it,  when 
upon  it,  even  in  the  intervals  when  there  is 
no  occasion  for  him  to  be  actually  engaged 
in  any  immediate  active  duty.  Steam 
Dredge  No.  1,  67  C.  C.  A.  67,  134  Fed.  101. 

69:  2!)3 

27.  The  accidental  shooting  of  a  man 
upon  a  highway  by  an  employee  in  a 
slaughterhouse,  who  was  shooting  at  dogs 
that  had  caused  annoyance  and  trouble 
about  the  place,  and  who  had  been  instruct- 
ed to  kill  the  dogs  if  they  returned,  does  not 
render  either  employer  or  employee  liable, 
where  the  shooting  of  the  man  was  entirely 
accidental  and  was  due  to  the  deflection  of 
the  course  of  the  bullet  in  some  manner, 
except  for  which  it  could  never  have  reached 
the  highway.  Cleghorn  v.  Thompson,  62 
Kan.  727,  64  Pac.  605,  54:  402 

28.  One  who,  by  cutting  the  hose  which 
is  carrying  water  to  a  burning  building,  pre- 
vents the  removal  of  furniture  therefrom, 
which  was  being  effected  with  the  aid  of 
the  stream  of  water  from  the  hose,  is  liable 
for  the  loss  of  furniture  therebv  caused. 
Little  Rock  Traction  &  Electric  Co.  v.  Mc- 
Caskill,  75  Ark.  133,  86  S.  W.  997,  70:  680 
Gross,  wanton,  or  wilful  negligence. 
Liability  for  Employee's  Wanton  or  Ma- 
licious Acts,  see  Master  and  Servant, 
654-664. 

See  also  infra,  102,  168,  169;  Railroads,  268, 
280. 

29.  Gross  negligence  does  not  include  ordi- 
nary negligence,  and  proof  of  the  former 
does  not  prove,  but  rather  disproves,  the 
latter.  Rideout  v.  Winnebago  Traction  Co. 
123  Wis.  297,  101  N.  W.  672,  69:  001 

30.  The  term  '"gross  negligence"  signifies 
wilfulness;  it  involves  intent,  actual  or 
constructive,  which  is  a  characteristic  of 
criminal    liability.  Id. 

31.  The  term  "negligence"  by  itself  sug- 
gests only  inadvertence  or  want  of  ordinary 
care.  and.  however  great  may  be  the  degree 
of  such  want  of  care,  so  long  as  the  element 
of  inadvertence  remains,  wilfulness  is  ex- 
cluded. Id. 

32.  A  person  negligently  causing  an  in- 
jury may  be  guilty  of  wantonness  if  he  acts 
recklessly,  without  regard  to  the  rights  of 
otliers.  Harrington  v.  Los  Angeles  Rv.  Co. 
140  Cal.  514.  74  Pac.  15.  6i3:  238 
Concurrent  negligence. 

Carrier's  Liability  for  Injury  Due  to  Third 
Person's  Noijligenco.  see  Carriers,  19.  50. 

In  Case  of  Tiiiur\'  on  Hichwav,  see  High- 
ways. 220.  227.  2."iS-2(]2. 

Of  Master  and  Fellow  Servant,  see  Master 
and   Servant.  TI.  e,  3. 

Joint  Liabilitv  in  Ca«e  of,  see  Joint  Credit- 
ors and  Dpl)tors. 

Instruction  as  to.  see  Trial,  6G9. 
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Bee  also  infra,  87;  Proximate  Cause,  19,  22, 

63,  108. 
For  Editorial  Notes,  see  infra,  III.  §  9. 

33.  One  negligent  person  cannot  escape 
liability  for  his  negligence  because  the 
negligence  of  another  concurred  in  producing 
the  injury,  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Lucas,  119  Ind.  .5S3,  21  N.  E.  908,  6:  193 
Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Peninsu- 
lar Land,  T.  &  M.  Co.  27  Fla.  1,  157,  9  So. 
661,  17:33 

34.  The  concurring  negligence  of  two  par- 
ties makes  both  liable  to  a  third  party  in- 
jured thereby,  if  the  injury  would  not  have 
occurred  from  the  negligence  of  one  of  them 
only.  Citv  Electric  Street  R.  Co.  v.  Conery, 
61  Ark.  381,  33  S.  W.  426,  31 :  570 

b.  Dangerous  Agencies. 

1.  In  Genera' 

As  to  Electricity,  see  Electricity. 

In  Breaking  of  Electric  Light  Wire,  see 
Electric  Lights,  1. 

As  to  Explosives,  see  Explosions  and  Ex- 
plosives. 

As  to  Fires,  see  Fires. 

As  to  Fireworks,  see  Fireworks. 

As  to  Gas,  see  Gas,  IV.;  V.  §  3. 

Frightening  Hordes  in  Highway  by  Opera- 
tion of  Gas  Well,  see  Mines,  66. 

Poison  in  Patent  Medicine,  see  Patent  Medi- 
cines. 

Torpedo  on  Railroad  Track  as,  see  Rail- 
roads, 92. 

Car  with  Defective  Brakes  as,  see  Railroads, 
97. 

Set  Screw,  Question  for  Jury  as  to,  see 
Trial,  442. 

Lialiilitv  for  Servant's  Negligence  as  to,  see 
Master   and   Servant,   629-632,  680-685. 

Question  for  Jury  as-  to,  see  Trial,  73. 

For  Editorial  Notes,  soe  infra,  III.  §  1. 

35.  A  higher  degree  of  care  and  vigilance 
is  required  in  dealing  with  a  dangerous 
agency  than  in  the  ordinary  affairs  of  life 
or  business  which  involve  little  or  no  risk 
of  injurv  to  persons  or  property.  Koelscli 
v.  Philadclpliia  Co.  152  Pa.  355,  25  Atl. 
522,  ■  18:  759 

36.  The  law  requires  those  who  use 
dangerous  aTcncies  in  the  prosecution  of 
their  business  to  observe  the  greatest  care 
in  the  custody  and  use  of  them.  Pittsburgh, 
C.  &  St.  L.  R.  Co.  V.  Shields.  47  Ohio  St. 
387.  24  N.  E.  058,  8:404 

37.  One  w!io  collects  upon  his  own  prem- 
ises a  substance  liable  to  escape  and  cause 
mischief  must  use  reasonable  care  to  re- 
strain it,  and  is  answerable  for  the  dam- 
ages sustained  by  persons  or  property  right- 
fiilly  on  adjoining  premises  from  its  escape 
for  want  of  such  care.  Defiance  Water  Co. 
V.  Olinger.  -54  Ohio  St.  532.  44  N.  E.  238. 

32:  736 

38.  Failure  to  provide  a  stopcock  in  the 
pipe  connecting  an  oil  tank  with  burners 
used  for  firing  a  brick  kiln  may  be  found 
by  the  jury  to  be  negligence  notwithstand- 
ing there  was  a  shut-utT  nt  each  of  the 
buriKMs  iuid  one  on  the  tank,  where  the  tube 


adjacent  to  each  burner  was  by  reason  of  its 
construction  liable  to  crack  and  allow  the 
oil  to  escape,  which  in  such  case  would  ignite 
and  render  approach  to  the  burner  impossi- 
ble because  of  the  heat,  and  the  valve  on  the 
tank  could  not  be  turned  without  a  me- 
chanical appliance,  while  in  case  the  flow  of 
the  oil  was  not  stopped  a  conflagration  and 
explosion  of  the  tank  would  be  probable. 
Pullman's  Palace  Car  Co.  v.  Laack,  143  111. 
242,  32  N.  E.  28.5,  18:  215 

39.  A  dwelling  house  situated  on  the  same 
parcel  of  land  and  subject  to  the  same  gen- 
eral ownership  as  that  upon  which  a  sub- 
stance liable  to  escape  and  cause  mischief  is 
accumulated  is  to  be  regarded  as  on  ad- 
joining premises,  if  in  the  possession  of  and 
occupied  as  a  family  residence  by  a  tenant 
of  the  owner,  although  such  tenancy  is  at 
will  by  an  employee  of  the  owner  as  part 
of  his  compensation.  Defiance  Water  Co. 
V.  Olinger,  54  Ohio  St.  532,  44  N.  E.  238, 

32:  736 
Railroad  train. 

Railroad  Train  as  Dangerous  Agency  Gen- 
erally, see  Railroads. 

40.  A  railroad  train  equipped  with  the 
requisite  number  of  hands,  moving  in  a  rail- 
road yard,  is  not  within  the  rule  as  to  lia- 
bility for  dangerous  machines.  Barney  v. 
Hannibal  &  St.  J.  R.  Co.  126  Mo.  372,  28 
S.  W.  1069,  20:  847 
Gun. 

For  Editorial  Notes,  see  infra,  III.  §  1. 

41.  Negligence  in  pointing  a  gun  at  an- 
other and  pulling  the  trigger  will  not  be 
negatived  by  the  fact  that  the  person  doing 
so  had  used  ordinary  and  usual  means  of 
unloading  the  gun,  and  satisfied  himself  by 
such  means  that  the  gun  was  unloaded. 
Bahel  v.  Manning,  112  Mich.  24,  70  N.  W. 
327,  36:  523 

42.  A  person  who  snaps  a  gun  which  to 
his  knowledge  is  pointed  at  another  person 
is  liable  under  How.  (Mich.)  Ann.  Stat.  §§ 
9110-9113,  for  whatever  injury  is  inflicted 
on  such  other  person  by  the  discharge  of 
the  gun.  Id. 
Toy  gun. 

43.  A  toy  gun  is  not  such  a  dangerous  in- 
strument that  a  man  can  be  held  negligent 
in  giving  it  to  his  boy  nine  years  old  with 
caution  to  be  careful  with  it  and  not  to 
lend  it;  and  he  is  not  liable  for  the  damages 
where  in  his  absence  his  wife  permits  it 
to  be  taken  by  a  visiting  boy,  who  puts 
out  the  eye  of  a  man  in  the  street  with  a 
shot  from  it.  Chaddock  v.  Plummer,  88 
:\[ich.  225;  50  N.  W.  135,  14:  675 
Coffee  grinder. 

44.  A  shopkeeper  is  not  liable  for  the  loss 
of  the  fingers  of  a  little  child  less  than  seven 
years  old.  who  puts  her  hand  up  the  spout 
of  a  cofTee  grinder  while  in  the  shop  with 
her  father  to  make  a  purchase.  Holbrook 
V.    Aklrich,   168  Mass.   15.   46  N.   E.   115. 

36:  4!)n 

Ax. 

4.1.  Recovery    cannot    be    had    for    an    in- 
jmv   innicted'by  the  head  of  an   ax  fallinu' 
from   a   door   in' the   fifth    story    of   a   bnild 
iu<r  into  the  areaway  below  if  it  flew   frmu 
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the  handle  wTiile  it  was  being  used  by  a 
competent  person  who  had  used  due  care 
in  inspecting  the  instrument  and  found  no 
defect  in  it.  Stearns  v.  Ontario  Spinning 
Co.  184  Pa.  519,  39  Atl.  292,  39:  842 

Roller-coaster. 

46.  A  roller-coaster  or  switchback  is  not  a 
thing  of  such  dangerous  character  that  per- 
mission to  operate  it  in  a  pleasure  resort 
owned  by  a  street  railway  company,  and 
advertising  it  as  one  of  the  attractions  ot 
the  place,  will  make  the  company  liable  for 
the  negligence  of  the  person  owning  the 
roller-coaster  whereby  a  person  riding  upon 
it  is  injured.  Knottnerus  v.  North  Park 
Street  R.  Co.  93  Mich.  348,  53  N.  W.  529, 

17:  726 
Petroleum. 
See  also  supra,  38. 

47.  Crude  petroleum  is  not  so  dangerous 
that  a  shipper  is  bound  to  so  protect  and 
guard  it  that  harm  therefrom  shall  come  to 
no  one,  but  his  duty  is  performed  by  provid- 
ing a  suitable  vehicle  able  to  encounter  the 
usual  risks  of  transportation.  Goodlander 
Mill  Co.  v.  Standard  Oil  Co.  24  U.  S.  App. 
7,  11  C.  C.  A.  253,  G3  Fed.  400,  27:  583 
Vicious  person. 

48.  A  depot  company  incorporated  for  the 
purpose  of  furnishing  depot  and  station- 
house  accommodations  for  carriers  is  guilty 
of  negligence  in  allowing  the  continuance 
in  its  depot  of  an  employee  of  its  tenant 
renting  a  room,  in  which  to  check  parcels, 
who  is  a  man  of  savage  and  vicious  pro- 
pensities and  in  the  habit  of  attacking  and 
beating  people;  and  it  will  be  liable  for 
injuries  to  one  who  is,  without  his  own 
fault,  attacked  and  beaten  by  such  em- 
ployee. Dean  v.  St.  Paul  Union  Depot  Co. 
41  Minn.  360,  43  N.  W.  54,  5:  442 

2.    Liability     of     Seller,     Manufacturer,    or 
other  Third  Person. 

Measure  of  Damages,  see  Damages.  150,  151. 
In  Sale  of  Drugs,  see  Drugs  and  Druggists. 
Of  Unwholesome  Meat,  see  Food,  3. 
Fireworks,  see  Fireworks,  3-5. 
Representations  as  to  Safety  of  Horse,  see 

Fraud  and  Deceit,  22. 
Question  for  Jury  as  to,  see  Trial,  440. 
For  Editorial  Notes,  see  infra,  III.  §§  1,  2. 

49.  One  who  orders  an  article  made  from 
a  particular  kind  of  material  cannot  hold 
the  manufacturer  liable  for  defects  due  to 
that  class  of  material,  which  the  skill  and 
care  which  the  manufacturer  professes  to 
possess,  and  is  bound  to  exercise,  cannot  dis- 
cover. Rollins  Enffine  Co.  v.  Eastern  Force 
Co.  7S  X.  H.  92.  59  Atl.  382,  68:  441 

50.  TliP  liability  of  one  who  undertakes  to 
forge  a  piston  rod  out  of  a  material  ordered 
by,  and  the  characteristics  of  which  arc 
known  to.  the  purchaser,  is  measured  by  the 
exercise  of  due  care  that  it  shall  be  reason- 
al)ly    fit    for   the    intended   use.  Id. 

•tI.  The  sale  l)y  fal?o  representations  to 
nn  innocent  purchaser,  of  property  known 
to  tlio  seller  to  be  imminently  dancrerous  to 
human  lieinn-s  and  likely  to  cause  them  in- 
jury,  renders   the  seller  liable  for  resulting 


injury  not  only  to  the  purchaser,  but  to 
such  persons  as  may,  in  the  ordinary  course 
of  events,  be  called  upon  to  take  charge  of 
the  property  for  him.  State  use  of  Hart- 
love  V.  Fox,  79  Md.  514,  29  Atl.  601,    24:  679 

52.  It  is  the  general  rule  that  a  con- 
tractor, manufacturer,  or  vendor  is  not 
liable  to  third  parties  who  have  no  con- 
tractual relations  with  him  for  negligence 
in  the  construction,  manufacture,  or  sale  of 
the  articles  he  handles.  Huset  v.  J.  I.  Case 
Threshing  Mach.  Co.  57  C.  C.  A.  237,  120 
Fed.  865,  61 :  303 

53.  A  subcontractor  for  transportation  of 
mails  is  liable  in  tort  for  negligence  result- 
ing in  damages  to  a  postal  employee  who  is 
a  stranger  to  the  contract,  but  who  is  being 
carried  in  compliance  with  the  contract. 
Lawton  v.  Chilton,  103  Wis.  244,  79  N.  W. 
321,  45:  616 

54.  Gratuitous  lenders  of  brackets  for  use 
in  a  staging  are  not  liable  for  injury  to  a 
servant  of  the  borrower  caused  by  a  defect 
in  the  brackets,  of  which  the  lender  did 
not  know,  even  though  he  should  have 
known  of  it.  Gagnon  v.  Dana,  69  N.  H.  264, 
39  Atl.  982,  41 :  389 
Cartridges. 

Question  for  Jury  as  to,  see  Trial,  445. 

55.  Negligence  in  the  sale  of  cartridges 
different  from  those  which  are  asked  for, 
but  similar  in  appearance,  renders  the  seller 
liable  to  the  purchaser  for  damages  caused 
by  a  premattire  explosion  of  the  cartridges 
while  he  is  properly  using  them.  Smith  v. 
Clarke  Hardware  Co.  100  Ga.  163,  28  S.  E. 
73,  39:  607 
Drop  press. 

56.  The  manufacturer  of  a  drop  press  is 
not  liable  to  a  purchaser's  employee  for 
injuries  caused  by  the  breaking  of  a  de- 
fective hook  holding  a  heavy  weight,  the 
cause  of  the  injury  not  being  in  its  nature 
imminently  dangerous,  and  there  being  no 
fraud  or  concealment  or  implied  invitation 
to  the  employee  to  use  the  machine.  Mc- 
Caffrev  v.  Mossberg  &  G.  Mfg.  Co.  23  R.  I. 
381,  50  Atl.  651,  55:  822 
Threshing  machine. 

57.  A  manufacturer  who,  without  giving 
notice  of  its  character  or  qualities,  delivers 
to  another  a  threshing  machine  which,  at 
the  time  of  delivery,  he  knows  to  be  im- 
minently da.ngerous  to  the  life  or  limbs  of 
anyone  who  may  use  it  for  the  purpose  for 
which  it  is  intended,  is  liable  to  an  employee 
of  the  purchaser  who  sustains  injury  from 
its  dangerous  condition,  notwithstanding 
the  absence  of  any  contractual  relation. 
Huset  V.  J.  I.  Case  Threshing  Mach.  Co. 
57  C.  C.  A.  237,  120  Fed.  865,  61 :  303 

58.  The  explosion  of  the  cylinder  of  a 
threshing  machine,  by  which  a  person  en- 
gaged in  operating  it  is  injured,  will  not 
render  the  manufacturer  liable  in  the  ab- 
sence of  any  privity  of  contract  between 
them,  unless  the  manufacturer  knew  the 
tnachine  was  defective,  although  he  was 
guilty  of  negligence  in  manufacturing  and 
te«tino  the  machine.  Heizer  v.  Kin^sland 
■i  D.  Mfg.  Co.  110  Mo.  605,  19  S.  W.  630. 

15:  821 
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Folding  bed. 

59.  Ono  w  lio  sells  a  folding  bed,  represent- 
ing it  to  be  safe  for  use  when  be  knows  it  to 
be  dangerous,  is  liable  for  injuries  caused 
by  defects  in  the  bed  to  any  person  who  uses 
it.  althougli  there  may  be  no  privity  of  con- 
tract between  them.  Lewis  v.  Terry,  111 
Cal.  39,  4.3  Pac.  398,  31:220 
Toboggan  slide. 

60.  A  person  constructing  a  toboggan  slide 
to  be  used  by  the  public  for  a  consideration, 
at  a  bathing  resort,  is  bound  to  anticipate 
and  provide  against  injuries  from  defects 
in  construction,  to  the  extent  that  reason- 
able, prudent  men  might  foresee  the  neces- 
sity of  doing.  Barrett  v.  Lake  Ontario 
Beach  Improvement  Ck).  174  N.  Y.  310,  60 
N.  E.  968.  61 :  829 
Steam  roller. 

01.  The  owner  of  a  steam  roller  will  be 
liable  for  injuries  caused  by  the  engineer's 
neglect  to  warn  travelers  of  the  danger  of 
escaping  stcnni,  where  he  hires  and  has 
power  to  discharge  the  engineer,  and  pays 
his  wages,  although  the  roller  has  been  hired 
by  the  day  to  a  municipality  for  use  upon 
its  streets,  and  its  officers  direct  where  the 
roller  shall  be  used.  Stewart  v.  California 
Improv.  Co.  131  Cal.  125,  63  Pae.  177, 

52:  205 
Improperly  loaded  car. 

62.  A  shipper  of  lumber  is  not  liable  for 
injury  to  a  railroad  brakeman  while  coup- 
ling cars,  by  the  shunting  of  the  lumber,  be- 
cause it  was  negligently  loaded,  where  the 
accident  happened  after  it  had  become  the 
duty  of  the  railroad  company  to  provide  for 
inspection  of  the  car.  Fowles  v.  Briggs,  116 
Mich.  425,  74  N.  W.  1046,  40:  528 
Buggy. 

63.  The  mantifacturer  of  a  buggy,  who 
sells  it  to  a  municipal  corporation  for  the 
tise  of  one  of  its  employees,  representing  it 
to  be  strong  and  in  good  condition,  but 
knowing  that  it  is  in  fact  defective,  the  de- 
fect being  so  concealed  by  the  use  of  paint 
and  grease  that  the  purchaser  cannot  detect 
it,  is  liable  in  damages  to  the  person  whose 
use  of  the  buggy  was  contemplated  at  the 
time  of  the  sale,  for  injuries  caused  by  such 
defect,  although  there  was  no  privity  of 
contract  between  the  plaintiff  and  the  de- 
fendant in  the  sale  of  the  busrgy.  Wood- 
ward V.  Miller,  119  Ga.  618,  46  iS.  E.  847,      ' 

64:  932 
Sidesaddle. 

64.  The  seller  of  a  sidesaddle  to  a  hus- 
band is  under  no  duty  to  the  wife,  for  whose 
use  he  knows  it  to  have  been  purchased, 
which  will  render  him  liable  to  her  for 
negligence  in  its  defective  construction. 
Bi\agdon  v.  Perkins-Campbell  Co.  ,30  C.  C.  A. 
567,  58  V.  S.  App.  91,  87  Fed.  109,  60:  924 
Stepladder. 

65.  A  manufacturer  of  a  stepladder,  who 
puts  it  into  his  stock  for  sale  knowing  that 
it  is  dangerous  for  use  in  the  ordinary  way, 
because  made  of  poor,  cross-grained,  and  de- 
cayed lumber,  is  liable  to  any  person  who 
may  be  iniured  \\hile  usinc  it  by  its  break- 
ins  on  account  of  such  defects,  of  which  he 
did  not  know  and  which  were  concealed  by 


oil,  paint,  and  varnish,  although  there  was 
no  contract  relation  between  the  parties, 
and  the  manufacturer  may  not  have  known 
when  he  sold  this  particular  ladder  that 
it  was  defective.  Schubert  v.  J.  R.  Clark 
Co.  49  Minn.  331,  51  N.  W.  1103,  15:  818 
Champagne  cider. 

66.  A  manufacturer  of  champagne  cider, 
which  is  ordinarily  not  dangerous,  is  a  com- 
mon article  of  commerce,  and  is  manu- 
factured by  him  by  proper  machinery,  am! 
not  excessively  charged,  is  not  liable  for 
injuries  to  an  employee  of  his  customer 
through  the  explosion  of  a  bottle,  unless  he 
knows  that  for  some  reason  such  bottle  is 
peculiarly  liable  to  such  accident.  O'Neill 
V.  James.  138  Mich.  567,  101  N.  W.  828, 

68:  342 
Gasoline. 

67.  A  merchant  who  fills  a  jug  with  gaso- 
line for  a  customer  without  complying  with 
the  statute  providing  that  no  gasoline  shall 
be  sold  until  the  package  containing  it  has 
been  marked  "gasoline"  is  liable  for  in- 
juries to  a  member  of  the  customer's  family 
by  its  explosion  when  she  attempts  to  use 
it  believing  it  to  be  kerosene.  Ives  v. 
Welden,  114  Iowa,  476,  87  N.  W.  408,  54:  854 

c.  Dangerous  Premises. 

1.  In  General. 

Bathing  Resort,  see  Bathing  Resort. 

Unguarded  Elevator  Well,  see  Elevators, 
17-28. 

Leaving  Dangerous  Hole  in  Ice,  see  Ice,  20. 

Removal  of  Lateral  Support,  see  Lateral 
Support. 

Removal  of  Surface  Support,  see  Mines,  45. 
46. 

Liability  of  Landlord,  see  Landlord  and 
Tenant,  III.  c. 

Independent  Contractor's  Liability,  see 
Master  and  Servant,  720-724. 

Injury  to  Employee,  see  Master  and  Serv- 
ant, 257. 

Municipal  Liability,  see  Municipal  Corpo- 
rations, II.  g. 

Agent's  Liability,  see  Principal  and  Agent, 
74. 

.Allegations  as  to  Neglicent  Construction  of 
Building,  see  Pleading,  327. 

See  also  infra.  178,  190,  191. 

For  Editorial  Notes,  see  infra,  III.  §  7. 

68.  No  more  than  ordinary  care  is  de- 
manded of  the  owner  of  property  with  re- 
spect to  the  rights  of  third  persons.  Was- 
son  v.  Pettit.   117  N.  Y.  118,  22  N.  E.  566, 

5:  794 

69.  One  who  goes  upon  the  premises  of 
another  by  express  or  implied  invitation 
of  the  owner  may  recover  damages  for  an 
injury  caused  by  a  failure  on  the  part  of 
such  owner  to  keep  the  premises  in  a  rea- 
sonably safe  condition.  Tucker  v.  Dra|)er. 
62  Neb.   66,   86  N.   W.   917,  54:  321 

70.  The  rule  that  the  keeper  of  a  public 
place  of  business  is  bound  to  keep  his  prem- 
ises and  the  passngcwaj's  in  safe  condition, 
and  use  ordinary  care  to  avoid  accidents  or 
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injury  to  those  properly  entering  upon  the 
premises  on  biisiness,  does  not  apply  to 
such  parts  of  the  huikling  as  are  used  for 
the  private  purposes  of  the  owner,  unless 
the  party  injured  was  induced  by  the  in- 
vitation or  allurement  of  the  owner,  ex- 
press or  implied,  to  enter  thereon.  Schmidt 
V.  Bauer,  80  Cal.  565,  22  Pac.  256,         5:  580 

71.  Any  person  who  engages  in  a  highly 
dangerous  occupation  is  bound  to  take  such 
precaution  in  its  pursuit  as  a  sensible  man 
would  ordinarily  take  to  avoid  doing  seri- 
ous injury  to  one  who  comes  upon  his 
premises,  not  as  a  mere  trespasser  or  wrong- 
doer, but  for  a  purpose  in  itself  lawful  and 
which  the  owner  has  reason  to  believe  may 
bring  him  there.  Newark  Electric  Light  & 
P.  Co.  V.  Garden.  23  C.  C.  A.  649,  39  U.  S. 
App.  416,  78  Fed.  74,  -  37:  725 

72.  The  owner  of  a  building  is  bound,  so 
far  as  the  exercise  of  ordinary  care  will  en- 
able him  to  do  so,  to  keep  it  in  such  condi- 
tion that  it  will  not,  by  any  insecurity  or 
insufficiency  for  the  purpose  to  which  it  is 
put,  injure  any  person  rightfully  in,  aroinid, 
or  passing  it,  but  he  is  not  an  insurer 
against  accident  from  its  condition.  Ryder 
V.  Kinsey,  62  IVlinn.  85,  64  N.  W.  94,  34:  557 

73.  The  owner  of  a  building  who  has 
leased  the  cellar,  and,  pending  the  comple- 
tion of  permanent  doors  which  he  was  to 
furnish  to  cover  the  cellar-way,  has  an 
iron  grating  placed  over  the  opening,  and 
employs  a  watchman  to  watch  the  outside 
of  the  building,  cannot  be  held  liable  for 
injuries  sustained  by  one  falling  from  the 
street  into  such  opening  while  the  covering 
is  temporarily  removed  by  some  stranger  or 
person  not  in  his  emplo}',  which  was  done 
when  the  watchman's  back  was  turned,  as 
he  was  on  his  rounds.  Wasson  v.  Pettit, 
117   N.   Y.    118,   22   N.   E.   566,  5:  794 

74.  The  occupant  of  the  lower  floors  of 
a  building,  who  blocks  the  stairway  leading 
from  the  upper  floor  to  the  ground  so  that 
a  tenant  of  such  floor,  in  seeking  to  escape 
a  fire,  is  compelled  to  drop  a  considerable 
distance  to  reach  the  ground,  is  liable  for 
the  injury  resultinij  to  him  therefrom. 
Cohn  v.  Ma  v.  210  Fa.  015,  flO  Atl.  301, 

09:  800 
Platform  in  front  of  building. 

75.  A  house  owner  need  not  examine  for 
latent  defects  in  a  platform  between  his 
front  steps  and  the  sidewalk,  when  it  has 
been  well  built  only  seven  or  eight  years 
before,  and  has  always  been  kept  painted, 
and  shows  no  indication  that  it  is  unsafe. 
Raddelev   v.   Shea.    114   Cal.    1,   45  Pac.  990, 

33:  747 
70.  A  man  carrying  a  heavy  trunk  for 
liiif  fiom  a  d\^el]ing  house,  and  declining  as- 
sistance, who  in  doing  so  breaks  through  a 
platform  a  few  ste]is  above  the  sidewalk, 
fracturing  his  log.  cannot  recover  damages 
from  the  owniM-  of  the  hon«o.  who  does  not 
know  of  any  defect  in  the  platform,  if  it 
was  well  !)nilt  and  still  in  apparently  good 
condition.  slinwiTig  no  indication  that  it  was 
unsafe,  .■iml  had  boon  built  only  seven  or 
eight     \('ar^   and    always    ke])t   well    painted. 

Id. 


Falling  building  or  portion  thereof  genet - 
ally. 

Landlord's  Liabilitv,  see  Landlord  and  Ten- 
ant, 142,  159,  "idO. 

Proximate  Cause  of  Injury  by  Falling  Win- 
dow Glass,  see  Proximate  Cause,  127, 
128. 

For   Editorial   Notes,   see   infra,  TIL   §  7. 

77.  The  owner  of  a  building  is  responsi- 
ble for  the  damage  occasioned  by  its  fall, 
when  it  is  caused  by  his  neglect  to  properly 
brace  it  so  as  to  prevent  its  fall;  but  the 
damage  may  be  reduced  according  to  cir- 
cumstances, if  the  owner  of  the  thing  dam- 
aged has  exposed  it  imprudently.  Factors 
&  T.  Ins.  Co.  v.  Werlein,  42  La.  Ann.  1046. 
8  So.  435,  11:  361 

78.  The  owner  of  a  building  standing  on 
a  business  street,  who,  knowing  that  it  was 
negligently  constructed  by  the  use  of  im- 
proper materials  and  liable  to  fall  of  its 
own  weight,  continues  to  use  the  building 
or  permit  it  to  be  used,  is  guilty  of  con- 
tinuing a  nuisance  and  is  liable  for  in- 
juries caused  by  its  collapse  to  a  person 
lawfully  standing  in  front  of  it  at  the  time, 
although  it  was  then  in  the  possession  of 
a  lessee.  Waterhouse  v.  Joseph  Schlitz 
Brew.  Co.  12  S.  D.  397,  81  N.  W.  725. 

48:  157 

79.  One  who  builds  or  maintains  a  high 
chimney,  the  fall  of  which  would  injure  an 
adjoining  building,  is  liable  for  its  fall  in  a 
not  unusual  gale,  or  from  any  cause  except 
such  as  human  foresight  could  not  reason - 
ablv  be  expected  to  anticipate  and  prevent. 
Cork  V.  Blossom,  162  Mass.  330,  38  N.  E. 
496,  26:  256 

80.  Defects  in  the  railing  of  a  platform 
connected  with  a  grain  elevator  do  not  ren- 
der the  owner  of  the  premises  liable  to  a 
person  who  was  injured  by  the  fall  of  the 
railing  while  he  was  leaning  against  it,  thus 
putting  it  to  a  use  for  which  it  was  not  in- 
tended. Kinney  v.  Onsted,  113  Mich.  96, 
71  N.  W.  482.  38:  665 
Walls. 

Question  for  Jury  as  to,  see  Trial,  434. 

See  abso   infra,  245. 

For  Editorial  Notes,  see  infra.  III.  §  7. 

81.  One  who  has  constructed  a  wall  owes 
a  duty  to  ])ersons  lawfully  on  the  premises 
to  take  reasonable  care  that  the  wall  shall 
be  so  constructed  as  not  to  fall.  Dettmer- 
ing  V.  English  (N.  J.  Sup.)  64  N.  J.  L.  16, 
44    Atl.    855,  48:  106 

82.  The  owner  of  a  building  which  is 
burned  is  liable  for  damages  caused  by  the 
falling  of  one  of  its  walls  which  he  had 
negligently  left  standing,  knowing  it  to  be 
danserous.  Anderson  v.  East,  117  Ind.  126, 
19  N.   E.  726,  2:  712 

83.  The  owner  of  walls  left  standing  by 
a  fire,  in  such  proximity  to  the  street  as  to 
endanger  persons  thereon,  is  not  relieved 
from  liability  for  injuries  to  such  persons 
by  their  fall'  bv  the  fact  that  he  had  told 
competent  architects  and  builders  to  do 
what  was  necessarv  to  render  the  walls 
safe.  Lauer  v.  Palms.  129  Mich.  671,  ^^ 
X.   \V.  694,  58:  67 

84.  The  owner  of  walls  left  standing  aft- 
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er  the  destruction  of  the  building  by  fire  is 
under  no  obligation  to  adjoining  property 
owners  to  remove  or  protect  the  walls^  un- 
til he  has  had  a  reasonable  time  to  make 
necessary  investigation  and  take  such  pre- 
cautions as  are  required.  Ainsworth  v. 
Lakin,  180  Mass.  397,  62  N.  E.  746,    57:  132 

85.  The  owner  of  walls  left  standing  by 
a  fire,  wnich  cannot  be  used  for  rebuilding, 
owes  adjoining  owners  the  duty,  after  a 
reasonable  time  for  investigation,  to  exer- 
cise such  care  in  the  maintenance  of  walls 
likely  to  fall  on  their  property  as  will  ab- 
solutely prevent  injuries  except  from  causes 
over  which  he  would  have  no  control,  such 
as  vis  major,  acts  of  public  enemies,  or 
wronpful  acts  of  third  persons  which  human 
foresight  could  not  reasonably  be  expected 
to  anticipate  and  prevent.  Id. 

86.  The  owner  of  a  building;  the  walls 
of  which  are  left  standing  by  a  fire  in  such 
a  way  as  to  be  dangerous  to  persons  on 
the  adjoining  street,  is  not  relieved  from 
liability  for  injuries  to  such  persons  by  the 
falling  of  the  walls,  by  the  fact  that  his 
tenant  interfered  with  builders  sent  to  make 
the  necessary  repairs,  and  the  assignee  of 
the  tenant's  goods  threatened  an  injunction 
if  work  was  continued.  Lauer  v.  Palms,  129 
Mich.  671,  89  N.  W.  694,  58:  67 

87.  The  promise  of  a  city  officer  to  take 
charge  of,  and,  if  necessary,  take  down  a 
wall  of  a  burned  building,  does  not  relieve 
the  owner  of  the  premises  from  liability 
for  damages  caused  by  the  fall,  when  he 
has  negligently  left  it  standing.  Anderson 
v.  East,  117  In'd.  126,  19  N.  E.  726,  2:  712 
Awning. 

88.  The  owners  of  a  leased  building  who 
consent  to  the  erection  of  an  awning  by  the 
tenants,  and  contribute  lumber  for  its  con- 
struction, are  liable  to  a  person  injured  by 
the  falling  of  the  awning  and  a  portion  of 
the  wall  to  which  it  was  attached,  because 
the  w-all  was  not  of  sufficient  strength  to 
support  the  burden.  Rilev  v.  Simpson,  83 
Cal.  217,  23  Pac.  293,  "  7:  622 
Sign. 

Question  for  Jury  as  to,  see  Trial,  129. 

89.  It  is  the  duty  of  one  who  knows  that 
his  office  sign  fastened  over  a  sidewalk  has 
been  removed  from  its  fastenings  by  work- 
men of  an  electric-light  company  and  re- 
placed by  them,  to  see  that  the  fastenings 
are  safely  restored;  and  he  is  liable  for 
failure  to  do  so,  if  any  one  is  injured  bv  its 
fall.  St.  Louis,  I.  m"  &  S.  R.  Co.  v.  Hop- 
kins, 54  Ark.  209,  15  S.  W.  610,  12:  189 

90.  Contractual  liability  of  licensees  who 
use  a  fixture  on  a  roof  as  a  sign  board  is 
not  sufficient  to  render  them  liable  to  a 
stranger  to  the  contract,  who  is  injured  by 
the  fall  of  the  sign  board  from  the  building 
durinir  a  hi^h  wind.  Remolds  v.  Van  Beur- 
en,  155  X.  Y.  120.  49  N.  E.  763.  42:  129 

91.  More  advertisers  licensed  to  go  on  the 
roof  of  a  building  and  place  advertisements 
upon  a  sign  which  is  a  fixture  on  the  build- 
ing, and  does  not  belong  to  them,  while  they 
have  no  right  to  the  possession  of  any  part 
of  the  building,  although  their  privilege  is 
acquired  under  an  instrument  called  a  lease 
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of  part  of  the  roof,  which  requires  them  to 
keep  that  part  in  repair, — are  not  liable 
for  the  fall  of  the  sign  from  the  building 
in  a  high  wind.  Id. 

Pane  of  glass. 
Question   for  Jury  as  to,   see  Trial,  351. 

92.  Permitting  a  shivered  pane  of  glass  to 
remain  in  a  window  above  a  street  where 
pedestrians  are  frequently  passing,  when 
there  is  an  apparent  danger  of  the  pieces 
falling  or  being  shaken  out  by  the  wind  or 
otherwise,  is  such  negligence  as  will  cre- 
ate a  liability  to  a  person  who  is  struck  by 
a  piece  of  the  glass  while  on  a  sidewalk  lie- 
low  the  window.  Detzur  v.  B.  Stroh  Brew- 
ing Co.  119  Mich.  282,  77  N.  W.  948,  44:  500 
Fence. 

93.  Placing  an  iron  railing  with  pointed 
top  around  an  area  in  front  of  a  house  is 
not  negligence  such  as  to  create  a  liability 
for  injuries  by  one  of  such  points  to  the 
hand  of  a  traveler,  which  he  puts  out  to 
save  himself  from  falling  when  he  slips  on 
an  icy  pavement.  Kelly  v.  Bennett,  132  Pa. 
218,  19  Atl.  69,  7:  120 
Excavation. 

Sec   also  infra,   148. 

94.  The  rule  imposing  upon  the  owner  the 
duty  not  to  permit  any  dangerous  excava- 
tion to  remain  on  his  land  so  near  a  street 
or  highway  as  to  endanger  persons  who  may 
accidentally  stray  from  the  same  does  not 
apply  where  one  approaches  the  excavation 
from  another  route.  Dobbins  v.  Missouri, 
K.  &  T.  R.  Co.  91  Tex.  60,  41  S.  W.  62, 

38:573 
Cistern. 

95.  Removing  guards  and  advertisements 
from  a  cistern  on  discontinuing  its  iise.  aft- 
er the  burning  of  a  storehouse  which  stood 
over  it,  in  a  vacant  lot,  which  had  long 
been  used  as  a  common  or  part  of  the  high- 
way, renders  the  owner  liable  to  one  who 
falls  into  the  cistern  while  attempting  to 
use  the  highway  in  a  dark  night,  unless 
his  own  conduct  is  the  proximate  cause  of 
his  injurv.  Lepnick  v.  Gaddis.  72  Miss.  200. 
16  bo.  213,  26:  686 

2.  Liability  to  Licensees  or  Trespassers. 

a.  In  General. 

Trap  Door  in  Station  Platform,  see  Car- 
riers, 575. 

Unguarded  Elevator  Well,  see  Elevators,  17- 
'  28. 

Fireman  as  Licensee,  see  Fire  Department, 
1,  2. 

Landlord's  Liability  to  Lessee  of  Tenant, 
see  Landlord  and  Tenant,  132-134. 

Liability  for  Injury  to  Persons  on  or  near 
Railroad  Track,  see  Railroads,  II.  d, 
2. 

See  also  supra,  89-91. 

96.  A  licensee  goes  upon  the  premises  of 
another  at  his  own  risk.  Stevens  v.  Nichols. 
155  Mass.  472,  29  N.  E.  1150,  15:  459 

97.  One  who  enters  the  private  apart- 
ments of  another  at  the  mere  license  of  the 
latter  does  so  subject  to  all  the  attendant 
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risks.      Schmidt   t.  Bauer,   80   Cal.    565,   22 
Pae.  256,  5:  580 

98.  Active  viorilance  is  not  required  to  see 
that  a  mere  licensee  on  one's  premises  is 
not  injured.  Walsh  v.  Fitchburg  R.  Co.  145 
N.  y.  301,  39  N.  E.  1068,  27:  724 

99.  To  a  trespasser  no  duty  exists  except 
that  of  not  wantonly  or  recklessly  injuring 
him  after  discovering  his  peril.  Barney  v. 
Hannibal  &  St.  J.  R.  Co.  126  Mo.  372.  28  S. 
W.  1069.  ■  26:  847 

100.  An  owner  owes  no  duty  of  protection 
to  a  trespasser  upon  his  land,  when  such 
trespass  is  unknown  to  him.  and  is  not  in 
any  manner  induced  by  his  negligence. 
OTearv  v.  Brooks  Elevator  Co.  7  X.  D.  554, 
75  X.  W.  919,  41 :  677 

101.  The  duty  of  using  due  care  not  to  in- 
jure those  rightfully  on  one's  premises  is 
the  same  whether  they  are  there  as  licensees 
or  \ipon  invitation.  Pomponio  v.  Xew 
York.  X.  H.  &  H.  R.  Co.  66  Conn.  5!Z8.  .34 
Atl.  491.  32:530 

102.  A  trespasser  injured  on  dangerous 
premises  cannot  recover  therefor  from  the 
landowner,  unless  the  latter's  negligence 
was  so  gross  as  to  amount  to  a  wanton  in- 
jury. Ritz  v.  Wheeling,  45  W.  Va.  262,  31 
S.  E.  993.  43:  148 

103.  The  maxim  that  a  man  must  use  his 
property  so  as  not  to  incommode  his  neigh- 
bor only  applies  to  neighbors  who  do  not 
interfere  with  it  or  enter  upon  it.  Ryan 
V.  Towar,  128  Mich.  463,  87  X.  W.  644. 

55:  310 

104.  Where    the    owner    or    occupier     of 
lands  by  express  invitation  induces  a  person 
to  make  use   of  a  portion   of  the  premises 
for    an    expressed    purpose,   his    liability    is 
confined  within  the  limits  of  the  invitation, 
and  does  not  extend  to  injuries  received  by 
the  person  invited  while  using  the  premises 
for  a  purpose  not  expressed,  and  not  author-  | 
i/.ed    bv    the    invitation.     Rverson    v.    Bath-  [ 
trate    (X.   J.   Err.   &    App.)    C7  X.  J.  L.   337.  | 
51  Atl.  708.  57:  307  ; 

105.  Failure  to  put  up  a  >ign  notifying  ! 
travelers  that  a  jtrivate  way  opening  into  a  | 
street  is  not  public  will  not  render  the  j 
owner  liable  for  injuries  caused  by  a  defect  ' 
Therein  to  persons  traveling  thereon  with-  \ 
out  permission.  Stevens  v.  Xichols.  155  [ 
Ma>.^.  472.  29  X.  E.  1150.  15:  459  i 

Ifif).  A  property  owner  owos  no  duty  to 
oiu-  who  pops  upon  hi-i  piTmises  in  search  ( 
nf  a  child  who  is  acruitonied  to  play  there,  | 
tci  have  stairways  thoreon  in  a  safe  con-  I 
ditinn.  the  neplcrt  of  whir-h  will  ronder  him  j 
lialdf  for  injuries  leccivod  liy  such  ])orson 
in  ron'-er|uonce  of  the  broakinrf  of  a  step.  | 
St.rcrr-r  v.  Van  Si.li-n.  \:]-2  S.  Y.  4HH.  ?,0  X.  I 
K.  I'S7.  Ill:  f,40  I 

ii'7.  (11,0  of  a  cla--  of  -ii;.!ctitr  to  ^\■h(-|n^ 
]-'rr:i!i--;nn  i-  f;i\''-ri.  iip'"'ii  r'-ipif-r.  to  in-pr-ct 
a  ]..  \\  cr-li'M!-".  c-aiiiirit  rr-c-rai-r  f>ir  iiiiurie  = 
vc'-'wo'l  iiV  falliiiL'  ]Y:U'  ail  ii;i''-. 'Vf-ro,!  vat 
n:  l.r.i'ii.Lr  '.vnior  wliijo  iii;ikiiip-  thf  in-pioe- 
•iMi.  ,'•'  till"'  jirmii-f--;.  I'.i-n-'iii  v,  1 '.alt  iiiiri7-e 
Ti- -ti.  !.  Co.  77  Mil.  r,:;r>.  20  Atl.  f)7o.  2(1;  714 


b.  Injuries  to  Children;    Dangerous  Attrac- 
tions. 

Danger  from  Explosives,  see  Explosions  and 

Explosives,  6-8. 
By  Explosion  of  Torpedo  on  Railroad  Track, 

see  Railroads,  92. 
Question  for  Jury  as  to,  see  Trial,  431,  432. 
See  also  infra,  212. 
For  Editorial  Notes,  see  infra.  III.  §  8. 

108.  A  landowner  is  under  no  duty  to 
keep  his  premises  safe  for  mere  trespassers, 
even  if  they  are  children.  Ritz  v.  Wheeling, 
45  W.  Va.  262,  31  S.  E.  993,  43:  148 

109.  The  rule  that  a  landowner  is  under 
no  obligation  to  use  care  to  protect  tres- 
passers on  his  property  is  applicable  in  case 
of  children  of  tender  years.  Ryan  v.  Towar, 
128  Mich.  463,  87  N.  W.  644,  55:310 

110.  A  landowner  is  under  no  duty  to  a 
mere  trespasser  to  keep  his  premises  safe, 
and  the  fact  that  the  trespasser  is  a  child 
does  not  raise  a  duty  where  none  otherwise 
exists.  Uttermohlen  v.  Bogg's  Run  Min.  & 
Mfg.  Co.  50  W.  Va.  457,  40  S.  E.  410,  55:  911 

111.  A  landowner  is  ordinarily  under  no 
obligation  to  a  mere  licensee  or  a  trespasser 
to  keep  his  premises  in  a  safe  condition,  and 
this  is  the  rule  even  if  the  licensee  or  tres- 
passer is  an  infant  of  tender  years.  Dela- 
ware, L.  &  W.  R.  Co.  V.  Reich  (N.  J.  Err  & 
App.)  61  X.  J.  L.  635,  40  Atl.  682,      41:  831 

112.  The  liability  of  the  owner  of  danger- 
ous premises  to  trespassers  does  not  exist, 
even  in  the  case  of  children,  unless  they  are 
induced  to  enter  on  the  land  by  something 
unusual  and  attractive  placed  upon  it  uy 
the  owner,  or  with  his  knowledge,  and  per- 
mitted to  remain  there.  Cooper  v.  Overton, 
102  Tenn.  211,  52  S.  W.  183,  45:  591 

113.  Mere  failure  to  prevent  children  from 
crossing  private  property,  further  than  to 
keep  up  the  fences,  does  not  amount  to  an 
invitation  or  license  for  them  to  do  so.  so 
as  to  prevent  them  from  being  regarded  as 
trespassers  in  case  they  are  injured  while 
there.  Rvan  v.  Towar, 'l28  Mich.  463.  87  N. 
W.  644,     ^  55:  310 

114.  An  invitation  is  not  extended  to  chil- 
dren to  enter  on  private  premises,  by  erect- 
ing thereon,  for  beneficial  use,  a  structure 
which  happens  to  be  attractive  to  them. 
Delaware.  L.  &  W.  R.  Co.  v.  Reich  (X.  J. 
Err.  &  App.)  61  X.  J.  L.  635,  40  Atl.  682, 

41:  831 

115.  When  the  owner  of  dangerous  prem- 
ises knows,  or  has  good  reason  to  believe, 
that  children  so  young  as  to  be  ignorant  of 
the  danger  will  resort  thereto,  he  is  bound 
to  take  such  precautions  to  keep  them  from 
such  premises,  or  to  protect  them  from  in- 
juries likely  to  result  from  the  dangerous 
fondition  thereof  while  there,  as  a  man  of 
ordinary  care  and  prudence,  under  like  cir- 
.niii<tances.  would  take.  Chicago,  B.  &  Q. 
R.  Co.  v.  Kravonbuhl,  65  Xeb.  889.  91  X.  W. 
<So.  '  59:  920 

110.  Unguarded  premises  supplied  with 
dangerous  attractions  are  regarded  as  hold- 
ing: "Ut  implied  invitation  to  children,  whioh 
Miak-'S    the    owners   responsible    for    injurif^s 
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to  them.     Pekin  v.  McMahon,   154  111.   141. 
39  N.  E.  484,  27:  206 

117.  The  common  law  imposes  no  duty 
upon  the  owner  to  use  care  to  keep  his 
property  in  such  condition  that  persons, 
even  children  of  tender  years,  going  thereon 
without  his  invitation,  may  not  be  injured. 
Dobbins  v.  Missouri,  K.  &  T.  R.  Co.  91  Tex. 
60.  41  S.  W.  62,  38:  573 

118.  Dangerous  machinery  on  private 
grounds,  when  attractive  to  children  and 
unprotected  from  their  visits,  which  the 
owner  knows  to  be  frequent,  renders  him 
liable  in  damages  to  the  next  of  kin  of  a 
boy  fourteen  years  old  who  was  caught 
and  killed  by  such  machinery.  Biggs  v. 
Consolidated  Barb-Wire  Co.  60  Kan.  217,  56 
Pac.  4,  44:  655 

119.  Where  a  dangerous  piece  of  machin- 
ery is  placed  in  an  alley  by  the  owner  of 
abutting  lots,  and  is  allowed  to  remain  for 
years,  both  the  individual  and  the  corpo- 
ration are  guilty  of  negligence,  and  both  are 
liable  for  injuries  sustained  by  a  child  under 
nine  years  who  was  hurt  upon  such  machin- 
ery. Osage  City  v.  Larkins,  40  Kan.  206.  19 
Pa"c.  658,  2:  50 
Fire  and  hot  ashes. 

120.  An  occupier  of  land  who  undertakes 
to  burn  rubbish  thereon  is  under  no  obli- 
gation to  guard  children  of  tender  years 
who  are  in  the  habit  of  resorting  there  to 
play,  from  injury  Dv  approaching  the  fire. 
Paolino  v.  McKendall,  24  R.  I.  432,  53  Atl. 
268,  60:  133 

121.  A  railroad  company  setting  fire  to 
stumps  and  rubbish  on  its  right  of  way  is 
not  bound  to  exercise  due  care  to  so  guard 
the  fire  that  children  intruding  on  the  right 
of  way  cannot  come  in  dangerous  contact 
Avith  the  fire,  though  induced  to  do  so  by  its 
attractiveness.  Erickson  v.  Great  North- 
ern R.  Co.  82  Minn.  60,  84  N.  W.  462,  51:  645 

122.  Mill  owners  who  have  permitted  their 
uninclosed  and  publicly  situated  millyard  to 
be  used  for  a  playground  bj-  children,  who 
have  been  accustomed  to  play  upon  the  pile 
of  furnace  ashes  which  have  for  months 
been  cold  and  devoid  of  danger,  cannot  make 
an  excavation  therein  and  fill  it  with  hot 
ashes,  leaving  no  traces  of  the  change,  with- 
out either  giving  proper  notice  thereof,  or 
answering  in  damages  if  children  of  tender 
years,  in  attempting  to  go  upon  the  ash-pile 
as  usual,  get  into  the  hot  a-shes  and  are 
injured.  Penso  v.  McCormick,  125  Ind.  116, 
25  X.  E.  156,  9:  313 
Open  well. 

Unguarded  Elevator  Well,  see  Elevators,  19, 

20. 
Question  for  Jury  as  to,  see  Trial.  432. 

123.  One  who  leaves  an  open  well  upon 
his  premises,  where  he  knows  that  children 
nf  tender  j'ears,  without  any  notion  of  their 
danger,  are  continually  playing,  although 
he  can  obviate  the  danger  with  very  little 
trouble  and  without  injuring  the  premises 
or  interfering  with  his  own  free  use  there- 
of, is  guiltj'  of  negligence  which  renders 
him  liable  for  the  drowning  of  a  child  in 
the    well, — especially    when   he    knows   that 


other  children  have  very  nearly  fallen  into 
the  well  and  he  has  been  warned  of  the 
danger.  Tucker  v.  Draper,  62  Neb.  66,  86 
N-  W.  917,  54:  321 

Ball  and  chain. 

124.  A  mill  owner  is  not  liable  for  in- 
jury to  a  boy  who  was  a  trespasser,  by  a 
fall  from  a  ball  and  chain  used  for  hoisting 
material,  where  the  boy  got  upon  it  while 
it  was  in  motion  produced  in  some  way, 
only  a  moment  after  it  had  been  stopped 
and  hung  up  out  of  reach,  and  not  left  care- 
lessly dangling  in  condition  to  move.  Rod- 
gers  V.  L«es,  140  Pa.  475,  21  Atl.  399,  12:  216 
Cable. 

125.  One  who,  in  the  operation  of  his 
coal  mines  upon  his  own  land,  uses  a  cable 
running  upon  pulleys  to  haul  coal  cars  from 
his  mine,  is  not  liable  to  a  child  trespass- 
ing on  the  premises  and  receiving  injury 
from  such  cable  and  pulleys.  Utterinohlen 
V.  Bogg's  Run  Min.  &  Mfg.  Co.  50  W.  Va. 
457,  40  S.  E.  410,  55:  911 
Revolving  shaft. 

126.  The  protruding  ends  of  wire  which 
were  wound  around  the  knuckle  of  a  shaft 
or  tumbling  rod  to  keep  wedges  in  place, 
at  a  place  6  or  8  feet  from  a  driveway  to 
a  grain  elevator,  along  which  there  was  a 
railing,  and  which  was  partly  boarded  up, 
but  not  so  that  people  could  not  pass 
through,  do  not  render  the  owner  of  the 
premises  liable  to  a  child  who  was  injured 
while  trespassing  on  the  premises,  although 
children  sometimes  went  there  to  play  and 
tramps  sometimes  resorted  there.  O'Leary 
V.  Brooks  Elevator  Co.  7  N.  D.  554,  75  N.  W. 
919,  41:677 
Cement  pipe. 

127.  The  owner  of  an  uninclosed  lot  ad- 
jacent to  a  highway  in  a  thickly  populated 
part  of  a  city,  who  leaves  unguarded  there- 
on a  heavy  section  of  cement  pipe  of  un- 
stable equilibrium,  which,  because  of  its 
large  diameter,  is  an  attractive  plaything 
for  children,  to  roll  about,  and  who  knows 
that  they  resort  there  for  that  purpose,  is 
liable  to  a  child  who,  not  having  arrived  at 
years  of  discretion  and  judgment,  is  injured 
by  the  pipe  toppling  over  onto  him  while 
he  is  playing  with  it.  Kopplekon  v.  Colo- 
rado Cement  Pipe,  16  Colo.  App.  274,  64 
Pac.  1047,  54:  284 
Water  wheel. 

128.  A  landowner  who  maintains  on  his 
property  an  unused  building  containing  a 
water  wheel,  to  reach  which  for  purposes 
of  amusement  children  have  broken  through 
the  wall,  is  under  no  obligation  to  use  care 
to  make  the  premises  safe  for  them  or  for 
one  who.  hearing  cries  of  distress,  enters- 
the  building  to  rescue  a  child  who  has  been- 
caught  and  injured  by  the  wheel;  and  such 
person  cannot  hold  the  landowner  liable 
for  injuries  received  while  so  engaged, 
through  the  unsafe  condition  of  the  prem- 
ises. Ryan  v.  Towar,  128  :\rich.  463.  87  N. 
W.  644,  55:  310 
Piles  of  lumber  or  railroad  ties. 

129.  One  who.  in  u>ing  the  street  adjoin- 
ing his  property  as  part  of  his  lumber  yard, 
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piles  lumber  there  in  an  unstable  manner, 
is  liable  for  injuries  caused  by  its  fall  upon 
a  child  who,  while  traveling  along  the  street, 
follows  its  inclination  to  play,  and  attempts 
to  climb  upon  the  pile,  and  thereby  causes 
the  timber  to  fall.  Busse  v.  Rogers,  120  Wis. 
443,  98  N.  W.  219,  64:  183 

130.  Injury  to  a  child  while  playing  on  a 
pile  of  railroad  bridge  ties  in  the  railroad 
yard,  which  is  fenced  except  on  the  side 
along  the  railroad  track,  and  out  of  which 
the  servants  of  the  company  always  or- 
dered any  children  found  there,  does  not 
render  the  railroad  company  liable,  as  it 
w^as  not  under  obligation  to  so  pile  the  ties 
as  to  prevent  injury  by  a  child  climbing 
upon  them.  Missouri,  K.  &  T.  R.  Co.  v.  Ed- 
wards, 90  Tex.  65,  36  S.  W.  430,  32:  825 

130a.  The  death  of  a  child  caused  by  the 
fall  of  a  pile  of  cross-ties  which  a  railroad 
company  had  piled  in  a  street,  and  on  which 
he  was  undertaking  to  climb,  will  not  create 
a  liability  on  the  part  of  the  company  be- 
cause of  its  failure  to  guard  against  such  an 
injury,  unless  it  knew  that  children  were  in 
the  habit  of  playing  there.  Kramer  v. 
Southern  R.  Co.  127  N.  C.  328,  37  S.  E.  468, 

52:  359 
Street  car. 
Railroad  Car  as  Dangerous  Attraction,  see 

Railroads,  97. 
Allegations  as  to  Negligence,  see  Pleading, 

353. 
Instruction  as  to,  see  Trial,  828. 
See   also   infra,   211. 

131.  Leaving  street  cars  in  the  street  is 
not  an  invitation  or  license  to  children  to 
play  upon  them,  even  though  the  street  car 
company  knows  that  they  are  calculated  to 
attract  children,  and  do  in  fact  attract  them. 
Gav  V.  Essex  Electric  Street  R.  Co.  159 
Ma'ss.  238,  34  X.  E.  180.  21:  448 

132.  Leaving  a  platform  car  with  no  ma- 
chinery about  it  or  any  brake  on  a  side 
track  of  a  street  railway,  in  such  condi- 
tion that  it  may  be  moved  by  the  united 
strength  of  several  children,  is  not  negli- 
gence which  will  render  the  company  lia- 
ble for  an  injury  to  a  child  playing  with  it. 
Kaumeier  v.  Citv  Electric  R.  Co.  116  Mich. 
306,  74  X.  W.  481,  *40:  385 

133.  Operating  small  cars  by  a  dummy  en- 
gine in  a  street  at  a  low  rate  of  speed  with 
occasional  stops,  without  precautions  to 
prevent  children  getting  upon  them,  does 
not  create  a  liability  for  the  death  of  a 
child  that  got  upon  the  cars  and  was  thrown 
or  fell  from  them.  JefTerson  v.  Birmin2;ham 
R.  &  Electric  Co.  110  Ala.  294,  22  So.  540. 

38:  458 
Hand  car. 

134.  A  common  hand  car  standiiiir  on  the 
ground  beside  a  railrcid  tiacl^  is  not  a  thinji 
dangerous  in  and  of  itself,  which  a  railroad 
company  is  required  to  guard  or  lock.  Rob- 
inson V.  ("trocroii  Short  Lino  &  U.  X.  R.  Co. 
7  Utah.  4'X^,'■27   Pae.  r,S!t,  13:  765 

13.1.  It  i<  not  nPLrlii;'"ncp  to  leave  a  com- 
mon   hainl    r-ar    woi^iiin^-    ivoux    tiOO    to    700 


pomiii^.   G   I'l 
'T  J   feet    lit 


frrnn   a   railroail   traok   and    4 
^'  it.  a   mile  from  the  tliicklv 


settled  part  of  a  city  and  a  quarter  of  a 
mile  from  the  nearest  house,  and  let  it  re- 
main there  over  Sunday  unlocked  and  im- 
guarded,  so  as  to  render  its  owners  liable 
in  damages  for  the  death  of  a  boy  eleven 
years  old,  who,  while  riding  on  it  with 
other  boys  who  had  replaced  it  on  the  track, 
fell  off  and  was  run  over  and  killed.  Id. 
Turntable. 

Evidence  as  to,  see  Evidence,  1762,  1925. 
Evidence    as   to   Condition   at   Other   Time, 

see  Evidence,   1981. 
Allegations  as  to  Negligence,  see  Pleading, 

352. 
Question  for  Jury  as  to,  see  Trial,  446. 
See  also  infra,  207. 
For  Editorial  Notes,  see  infra,  III.  §  8. 

136.  A  turntable  located  upon  the  private 
property  of  a  railroad  company,  near  a  pub- 
lic street,  though  entirely  unprotected  and 
unguarded,  so  that  children  of  all  ages 
congregate  there  to  play  upon  it,  does  not 
make  the  railroad  company  liable  to  an- 
swer for  injury  received  by  a  child  while 
playing  upon  it.  Delaware,  L.  &  W.  R.  Co. 
V.  Reich  (N.  J.  Err.  &  App.)  61  N.  J.  L.  635, 
40  Atl.  682,  41:  831 

137.  A  railroad  company  is  not  liable  for 
injuries  to  a  child  trespassing  upon  its  prop- 
erty and  injured  while  playing  upon  an  un- 
fastened and  unguarded  turntable  "at  a  dis- 
tance of  500  feet  from  a  highway,  but  hav- 
ing upright  standards  which  could  be  seen 
at  a  distance.  Daniels  v.  New  York  &  N. 
E.  R.  Co.  154  Mass.  349,  28  N.  E.  283, 

13:248 

138.  A  turntable  on  railroad  lands,  prop- 
erly made  and  used,  is  not,  even  as  to  chil- 
dren of  tender  years,  such  a  dangerous  and 
enticing  machine  that  the  railroad  company 
will  be  liable  for  injury  to  a  child  playing 
with  it  merely  because  it  is  in  an  unfenced 
lot  near  footpaths  which  the  public  are  per- 
mitted to  use.  Walsh  v.  Fitchburg  R.  Co. 
145  N.  Y.  301,  39  N.  E.  1068,  27:  724 

139.  A  railroad  company  is  liable  for  in- 
jury to  a  child  by  a  turntable  to  which 
children  were  in  the  habit  of  resorting,  with 
the  knowledge  of  the  company  and  its  em- 
ployees, where  it  took  no  means  to  prevent 
the  children  from  playing  upon  the  turn- 
table, and  failed  to  keep  it  guarded  or  prop- 
erlv  fastened.  Chicago,  B.  &  Q.  R.  Co.  v. 
Kravenbuhl.  65  X^eb.  889,  91   N.  W.  880. 

59:  920 

140.  A  railroad  company  is  not  relieved 
from  liability  to  a  child  injured  by  an  im- 
properly fastened  turntable  by  the  fact  that 
the  fastenings  were  undone,  and  the  table 
put  in  motion,  by  playmates  of  the  injured 
child.  Edirington  v.  Burlington,  C.  R.  &  N. 
R.  Co.  110  Iowa,  410,  90  X.  W.  95,         57:  561 

141.  A  railroad  company  is  liable  to  in- 
fants of  tender  years  for  injuries  inflicted 
by  a  turntable  maintained  by  it  in  an  un- 
fenced lot  so  near  a  public  way  as  to  be 
likely  to  attract  children  to  play  on  it,  un- 
less it  exercises  reasonable  care  to  keep  it 
safely  fastened.  Id. 

142.  Leaving      unfastened     and      insecure 
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against  accidents  a  turntable  vehich  is  sit- 
uated in  an  open  and  accessible  place  where 
children  are  in  the  habit  of  going  for 
amusement,  with  the  knowledge,  actual 
or  constructive,  of  defendant's  servants,  is 
negligence  which  will  render  a  railroad  com- 
pany liable  for  injuries  received  in  conse- 
quence of  it  by  a  boy  seven  years  old, 
while  playing  upon  the  turntable.  Fort 
Worth  &  D.  C.  R.  Co.  v.  Robertson  (Tex.) 
16  S.  W.  1093.  14:  781 

Ponds;  drains;  excavations. 
Municipal  Liability  as  to,  see  Municipal  Cor- 
porations, 435-439,  560-562. 
For  Editorial  Notes,  see  infra.  III.  §  7. 

143.  The  drowning  of  children  in  a  pond 
while  skating  on  the  ice  formed  upon  it 
does  not  render  the  owner  of  the  land  lia- 
ble, in  the  absence  of  anything  to  show 
that  the  children  were  there  by  permission 
or  invitation.  Arnold  v.  St.  Louis,  152  Mo. 
173,  53  S.  W.  900,  48:  291 

144.  Permitting  a  pond  of  water  to  re- 
main on  vacant  land  a  short  distance  from 
a  highway  does  not  render  the  owner  of 
the  premises  liable  for  the  drowning  of  a 
boy^while  bathing  therein.  Moran  v.  Pull- 
man Palace  Car  Co.  134  Mo.  641,  36  S.  W. 
659,  33:  755 

145.  A  pond  on  an  unfenced  city  lot, 
formed  by  surface  water  on  account  of  the 
damming  up  of  a  natural  drain  therefor,  by 
the  dumping  of  trash  and  dirt  into  it  by 
city  authorities,  without  the  knowledge  of 
the  owner,  who  does  not  know  of  the  exist- 
ence of  the  pond,  will  not  render  him  lia- 
ble for  the  drowning  of  a  boy  while  playing 
on  the  pond.  Cooper  v.  Overton.  102  Tenn. 
211,  52  S.  W.  183.  45:  591 

146.  A  landowner  is  not  bound  to  fence 
or  otherwise  guard  an  open  excavation  or 
pond,  natural  or  artificial,  on  his  land,  so 
as  to  prevent  injury  to  children  coming 
thereon  without  right  or  invitation,  express 
or  implied  although  they  are  induced  so 
to  do  by  the  alluring  attractiveness  of  such 
excavation  or  pond.  Stendal  v.  Boyd,  73 
Minn.  53.  75  N.  W.  735,  42:  288 

147.  One  who  makes  an  excavation  upon 
his  land  is  not  bound  to  so  gu:ird  it  as  to 
prevent  injury  to  children  who  come  upon 
it  without  his  invitation,  express  or  implied, 
but  who  are  indued  to  do  so  merely  by  the 
alluring  attractiveness  of  the  excavation 
and  its  surroundings.  Savannah,  F.  &  W. 
R.  Co.  V.  Beavers.^  113  Ga.  398.  39  S.  E. 
82.  54:  314 

148.  The  maintenance  of  an  excavation 
so  near  a  path  designed  for  the  tise  of  per- 
sons going  to  and  from  a  railroad  station 
platform  on  business  as  to  be  dangevous  to 
one  straying  from  the  same  does  not  ren- 
der the  company  liable  for  the  death  of  a 
child  who  fell  therein  while  playing  along 
the  path.  Dobbins  v.  Missouri.  K.  i-  T.  R. 
Co.  91  Tex.  60,  41  S.  W.  62,  .^8    573 

d.  On  Highways  or  Waters. 

As  to  Defects  in  Hiijliwavs.  see   lliali\vav>. 

IV. 
Of  Bicvclist,  see   Bicvcles.   15-17. 


Municipal  Liability  for  Acts  of  Firemen,  see 
Municipal  Corporations,  492,  493. 

Injury  at  Railway  Crossing,  see  Railroads, 
IL  d,  3. 

Liability  for  Frightening  Horse  on  Highway, 
see  Railroads,  II.  d,  5. 

Negligence  of  Street  Railways,  see  Street 
Railways,  IL  b. 

Presumption  of  Negligence  from  Running 
Away  of  Horse,  see  Evidence,  548-551. 

Evidence  us  to  Improper  Speed,  see  Evi- 
dence, 1886. 

Question  fo?  Jury  as  to,  see  Trial,  351. 

See  also  supra,  129,  130a,  143-148;  infra, 
224. 

For  Editorial  Notes,  see  infra,  HI.  §  6. 

149.  A  person  driving  along  a  street  look- 
ing at  some  houses  for  the  roofing  of  which 
he  had  contracted  is  not  guilty  of  negli- 
gence in  failing  to  see  a  surveyor's  transit 
which  he  runs  into,  where  it  was  left  there 
without  any  one  to  look  after  its  safety  or 
to  give  warning  of  its  presence.  State,  Men- 
ger.  Prosecutor,  v.  Lauer  (N.  J.  Sup.)  55  N. 
J.    L.   205,    26    Atl.    180,  20:  61 

150.  Riding  a  horse  at  an  improper  speed 
along  a  much  used  public  street  in  a  popu- 
lous city,  and  at  the  same  time  looking  in 
another  direction  from  that  in  which  the 
rider  is  going,  is  culpable  negligence.  Strin- 
ger V.  Frost,  116  Ind.  477,  19  N.  E.  331, 

2:  614 

Law  of  the  road. 

Contributory  Negligence  as  to,  see  infra, 
230-233. 

Negligence  towards  Bicyclist,  see  Bicycles, 
20,  23. 

Admissibility  of  Ordinance  to  Show  Negli- 
gence, see  Evidence,  833. 

Sufficiency  of  Proof  of  Negligence  as  to, 
see  Evidence,  2237. 

Pleading  as  to,   see  Pleading,  108. 

As  Proximate  Cause  of  Collision,  see  Proxi- 
mate Cause,  141,  142. 

Question  for  Jury  as  to.  see  Trial,  93,  339, 
340. 

See  also  infra.  230. 

For  Editorial  Notes,  see  infra.  III.  §  6. 

151.  Absence  of  negligence  in  failing  to 
turn  out  upon  meeting  a  traveler  upon  the 
highway  in  the  night  is  shown  by  the  fact 
that  the  driver  was  watching  the  horse  and 
the  road  in  advance  for  the  purpose  of  see- 
ing anyone  who  might  be  on  the  road,  and 
did  not  see  or  hear  anyone  until  a  collision 
occurred.  Cook  v.  Fogarty,  103  Iowa,  500, 
72  N.  W.  677,  39:488 

152.  Negligence  in  failing  to  turn  to  the 
right  upon  meeting  a  traveler  on  the  high- 
way is  not  established  by  the  mere  fact 
that  it  would  have  been  possible  to  discover 
his  approach  in  time  to  do  so.  Id. 

153.  The  driver  of  a  truck  for  the  convey- 
ance of  goods  is  not  obliged  to  turn  to  the 
right  on  meeting  a  vehicle  for  the  convey- 
ance of  persons,  under  Conn.  Clcn.  Stat.  §§ 
2089.  2G90.  as  tlie  statute  applies  only  to 
vehicles  for  tlie  convcvance  of  persoii.s.  Pel- 
tier V.  Hradlev.  D.  &  C.  Co.  07  Conn.  42,  34 
Atl.  712.  '  ,32:  05 1 

154.  No  duty  rest*  upmi  one  (l<-iving  on  a 
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highway  to  turn  out  until  he  knew,  or  with 
reasonable  care  could  have  known,  that 
someone  was  approaching,  under  a  statute 
making  one  failing  to  turn  out  liable  for 
the  damages  resulting  therefrom.  Cook 
V.  Fogarty,  103  Iowa,  500,  72  X.  W.  677, 

39:  483 

155.  One  who  drives  a  team  to  tiie  left 
of  the  road  in  order  to  stop  there  does  not 
thereby  assume  the  responsibility  of  an  un- 
usual and  the  highest  degree  of  care  to 
avoid  a  collision  with  another  vehicle  which 
attempts  to  keep  to  the  right  in  passing. 
Peltier  v.  Bradley,  D.  &  C.  Co.  67  Conn.  42, 
34  Atl.  712,  32:  651 
Injury  to  net. 

156.  Negligent  failure  on  the  part  of  one 
navigating  public  navigable  water  to  see 
and  avoid  a  fishing  net  set  therein,  when 
he  could  have  done  so  without  detriment 
to  the  prosecution  of  his  voyage,  will  ren- 
der him  liable  for  the  injuries  ho  occasions 
to  the  net.  Maliciousness  or  wantonness  in 
running  upon  the  net  is  not  necessary  to 
a  right  of  recovery.  Wright  v.  Mulvaney, 
78  Wis.  89,  46  X.  W.  1045,  9:  807 


II.  Contributory, 
a.  Generally. 

Of  Person  Bitten  bv  Dog.  see  Animals,  45- 

48. 
Of  Bank  Depositor  as  to  Forged  Checks,  see 

Banks,  146-159.  174-177. 
Of  Person   Injured   by   Blasting,  see   Blast- 
ing, 17-20. 
On  Bridge,  see  Bridges,  26-.30. 
Of  Passenger,  see  Carriers,  II.  a,  4,  6/  II. 

a,  7,  b;  II.  a,  8,  b:  II.  a,  9.  a  (2). 
Of    Person    Injured    by    Electric    \Viro,    see 

Electricity,  III.  b". 
As  to  Gas,   see  Gas.  IV.   b. 
In  Jumping  from  Hack,  see  Hacks.  2. 
Of  Guest  at  Inn.  see  Innket'iiTs.   17-20,  31. 
Of  Employees,  see  [Master  and  Servant,  II.  c. 
On   Railroad   Track   or   Right   of   Way,   see 

Railroads,  II.  e. 
On   Street  Car  Track,  see  Street  Railwavs. 

III.  c. 
Violation  of  Sunday   Law,  see   Sunday.  31- 

37. 
Following  State  Decision  as  to,  see  Courts, 

537,  538, 
Presumption  and  Burden  of  Proof  as  to,  see 

Evidence,  TI.  h.  2. 
Necessity    of    Pleading,    see    Pleading.    482, 

483.' 
Mode  of  Pleading,  see  Pleadinir.  570. 
Allegations   as   to,   Oenernllv,   see    Pleadinfr, 

118,  470.  5.50.  ■  '     j 

Allpfration    of  Froedoni    trAtii.   see    PlpadinGr.  ■ 

227.  .T22,  .'^."ifi-^iLI.  ^    ' 

Quostioii    for   .Tnrv    n~    to.   seo    Trinl.   07.   08.' 

2ns.    27f).    2Sr)-2S7,    20-2.    .lOSa-.l.^t'l,    .330.  , 

.3.->4  ;;r,o.    .loi.   371;.    377.    370-300.   417-  | 

430.  443.  444.  44S-4."i3.  4."itV4.")0.  403-405.  | 
474-470.  4->t>   4S0.  ! 

Tii-tni!non    n-    ^^.    ser^    Trial,    tjCiG,    SOO-Sll,  | 
8-20.  S33.  841, 


Instruction  as  to  Effect  of  Plea  of,  see  Trial, 

810. 
For   Editorial  Notes,   see   infra.   III.   §§   10, 

14,   16. 

157.  The  rule  of  contributory  negligence 
is  simply  a  means  of  determining  whether 
the  plaintiff's  negligence  is  a  remote  or 
proximate  cause  of  the  injury.  Smith  v. 
Norfolk  &  S.  R.  Co.  114  X.  C.  728,  19  S.  E. 
863,  25:  287 

158.  Freedom  from  negligence  is  not  one 
of  the  essentials  of  the  defense  of  contribu- 
tory negligence.  There  must  be  negligence 
in  the  defendant  before  plaintiff  can  con- 
tribute to  its  injurious  results.  Louisville 
&  N.  R.  Co.  V.  Hall,  87  Ala.  708,  6  So.  277, 

4:  710 

159.  Where  defendant  interposes  the  dou- 
ble defense  "of  not  guilty"  and  of  contribu- 
tory negligence  on  plaintiff's  part,  the  lat- 
ter defense  is  not  admission  of  its  own  neg- 
ligence. Id. 

160.  Plaintiff  in  an  action  for  damages  for 
an  alleged  negligence  of  another  is  not  re- 
quired to  exercise  more  care  than  is  usual, 
under  similar  circumstances,  among  care- 
ful persons  of  the  class  to  which  plaintiff 
belongs.  Normile  v.  Wheeling  Traction  Co. 
57  W.  Va.  132,  49  S.  E.  1030,  68:  901 
When  contributory  negligence  a  defense. 
As  to  Injury  Notwithstanding  Contributory 

Negligence   if  Injury  Could   have   been 

Avoided,  see  infra,  II.  f. 
Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 

202. 
Mitigation    of    Damages    for    Contributory 

Negligence,  see  Damages,  661. 
Instruction  as  to,  see  Trial,  822. 
Bicyclist's    Failure   to   Turn   to    Right,   see 

Bicycles,  27. 
Foi'  Death  of  Passenger,  see  Carriers,  257, 

275. 
Of  Person  Killed,  in  Action  for  Death,  see 

Death,  51-54^ 
Of    Beneficiary,    in    Action    for    Death,    see 

Death,  55-59. 
For  Injury  on  Defective  Highway,  see  High- 
ways, 351. 
Of  Spectator  at  Horse  Race,  see  Horse  Race, 

7. 
Of   Wife   to   Defeat   Husband's   Action,   see 

Husband  and  Wife,  195. 
Of  Husband  to  Defeat  Action  for  Injury  to 

Wife,  see  Husband  and  Wife.  230.  231. 
In  Failing  to  Protect  Lateral  Support,  see 

Lateral  Support,  14. 
Against    Liability    for    Death    of    Tenant's 

Child,  see  Landlord  and  Tenant,  166. 
In  Case  of  Injury  by  Street  Car,  see  Street 

Railwavs,  145,  165.  173,  174. 
See  also  infra.  201.  214,  224.  229.  230.  245; 

Master     and     Servant.     391-394;     Nui- 
sances, 159;   Railroads,  267-269, 
For  Editorial  Notes,  see  infra.  III.  §§  6.  10, 

14. 

161.  In  case  of  mutual  negligence,  the 
true  principle  is  that  no  action  for  dam- 
airc  can  be  maintained  if  the  negligence  of 
each  party  was  a  proximate  cause  of  the 
injury  sustained.  Factors  &  T.  Ins.  Co.  v. 
WerliMii.  42  La.  Ann.  1046,  8  So.  4.35,  11:  -361 
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162.  It  is  a  good  defense  to  an  action  for 
negligence  to  show  that  the  injury  so  far 
arose  from  the  negligence  of  the  plaintiff 
himself  that  he  might  by  ordinary  care 
have  avoided  the  injury.  Id. 

163.  Contributory  negligence  fairly  im- 
putable to  the  plaintiff  according  to  his  own 
evidence  will  defeat  his  right  of  action  for 
an  injury  resulting  from  negligence  of  the 
defendant.  Butcher  v.  West  Virginia  &  P. 
R.  Co.  37  W.  Va.  180,  16  S.  E.  457,      18:  519 

164.  To  d€bar  a  plaintiff  from  recovery 
of  damages  for  an  injury  from  negligence, 
his  negligence  must  be  the  proximate  cause 
of  the  injury.  Carrico  T.  West  Virginia  C. 
&  P.  R.  Co.  39  W.  Va.  86,  19  S.  E.  571, 

24:  50 

165.  If  plaintiff's  injury  would  have  oc- 
curred from  defendant's  negligence  just  the 
same  if  plaintiff  had  been  in  no  wise  negli- 
gent, he  is  not  prevented  by  his  negligence 
from  recovery.  Id. 

166.  To  defeat  a  recovery  for  injuries 
caused  by  negligence,  contributory  negli- 
gence on  the  part  of  the  plaintiff  must  have 
entered  into,  and  formed  a  part  of  the  ef- 
ficient cause  of,  the  accident.  Gates  v.  Met- 
ropolitan Street  R.  Co.  168  Mo.  535,  68  S. 
W.  906,  58:  447 

167.  Liability  to  persons  for  whose  protec- 
tion a  statute  was  made,  in  case  of  their 
injury^ by  breach  of  it,  is  subject  to  the  de- 
fense of  contributory  negligence.  Queen  v. 
Davton  Coal  &  L  Co.  95  Tenn.  458.  32  S. 
W.'460,  30:82 

168.  Contributory  negligence  is  not  a  de- 
fense to  an  action  for  wanton  or  reckless 
injuries.  Florida  S.  R.  Co.  v.  Hirst,  30  Fla. 
1,  11  So.  506,  16:  631 

169.  The  act  of  a  locomotive  engineer  in 
throwing  steam  and  water  upon  a  trespass- 
er standing  upon  the  footboard  between  the 
engine  and  a  flat  car,  in  order  to  make  him 
get  off,  must  be  deemed  to  be  wilful  so  that 
the  negligence  of  the  trespasser  in  placing 
himself  there  cannot  deprive  him  of  the 
right  to  recover  for  an  injury  received  in 
attempting  to  get  off.  Galveston,  H.  &  S. 
A.  R.  Co.  V.  Zantzinger,  92  Tex.  365.  48  S. 
W.  563,  44:  553 

170.  The  rule  that  contributory  negli- 
gence is  not  a  defense  to  an  intentional 
wrong  does  not  applj'  to  a  situation  where 
negligence  is  so  inexcusable  as  not  to  be 
really  a  contributing  cause,  but  to  be  really 
a  cause  intervening  lietween  the  wrong  and 
the  injury  as  the  real  producing  cause  there- 
of. Bostwick  V.  Mutual  L.  Ins.  Co.  116 
Wis.  392.  89  X.  W.  538.  92  X.  W.  246. 

67 :  705 

171.  Recovery  for  injuries  received  in  at- 
tempting to  extricate  one's  self  from  a  peri- 
lous position  cannot  be  had,  although  he  ex- 
ercised his  best  judgment  in  the  eflort.  if 
his  own  negligence  ])]aoed  him  in  the  dan- 
gerous situation,  fiarritv  v.  Detroit  Citi- 
zens' Street  R.  Co.  112  Mich.  369.  70  X.  W. 
1018,  37:529 
What    constitutes    contributory    negligence 

generally. 

172.  A  negligent    act  or  oniissiou.  to  con- 


stitute contributory  negligence,  must  oper- 
ate as  a  proximate  cause  of  the  injury,  or 
one  of  the  proximate  causes,  and  not  merely 
as  a  condition.  Smithwick  v.  Hall,  59  Conn. 
261,  21  Atl.  924,  12:  279 

173.  An  act  or  omission  that  merely  in- 
creases or  adds  to  the  extent  of  a  loss  or 
injury  will  not  have  the  effect  of  contrib- 
utory negligence  to  defeat  a  recovery, 
though  it  will  affect  the  amount  of  dam- 
ages. Id. 

174.  To  constitute  contributory  negligence 
of  a  person  employed,  in  the  presence  of 
known  danger,  he  must  voluntarily  and  un- 
necessarily expose  himself  to  it.  Clements 
V.  Louisiana  Electric  Light  Co.  44  La.  Ann. 
692,  11  So.  51,  16:  43 
Acting  in  emergency. 

Act  of  Emplovee,  see  blaster  and  Servant, 

402. 
Question   for  Jury  as  to,  see  Trial,  315. 
See  also  infra,  181,  200. 
For  Editorial  Notes,  see  infra,  III.  §  10. 

175.  The  fact  that  one  is  panic  stricken 
and  his  energies  paralyzed  by  the  awful  na- 
ture of  an  impending  catastrophe  will  not 
relieve  him  from  the  duty  of  exercising  dil- 
igence in  attempting  to  escape,  or  condone 
negligence  in  case  he  is  guilty  of  it;  but 
it  may  be  considered  in  determining  what 
effort  would  amount  to  due  diligence,  or 
what  omission  of  effort  would  amount  to 
negligence,  under  all  the  circumstances. 
Holland  v.  Tennessee  Coal,  L  &  R.  Co.  91 
Ala.  444,  8  So.  524,  12:  232 

176.  A  dangerous  act  performed  in  an  at- 
tempt to  escape  danger  caused  by  the  neg- 
ligence of  another  is  not  contributory  negli- 
gence, if  it  is  such  an  act  as  a  person  of 
ordinary  prudence  might  do  under  the  cir- 
cumstances. Lincoln  Rapid  Transit  Co.  v. 
Xichols,  37  Xeb.  332,  55  X.  W.  872,      20:  853 

177.  Peril  so  suddenly  precipitated  upon 
a  person  as  to  leave  no  time  for  voluntary 
action  precludes  the  question  of  his  contrib- 
utory negligence,  although  he  did  not  choose 
the  best  way  of  escape  from  the  danger. 
Vallo  V.  United  States  Exp.  Co.  147  Pa.  404, 
23    Atl.    594,  14:  743 

178.  A  woman  seeing  a  car  which  had 
been  derailed  while  a  flying  drill  was  being 
made  coming  out  of  the  limits  of  a  freight 
yard  and  across  a  public  street  at  groat 
speed  towards  the  place  where  she  was 
standing  is  entitled  to  recover  damages  for 
an  injury  which  she  sustained  by  falling  as 
in  fright  she  ran  for  safetv.  Tuttle  v.  At- 
lantic City  R.  Co.  (X.  J.  Err.  &  App.)  66  X. 
J.  L.  327.  49  Atl.  450,  54:  582 
In  rescuing  others. 

Proxi in.it 0   Cause  of  Injury,  see   Proximate 

Cause,  24. 
See   also   infra.  2.37.  238. 
For  Editorial  Xotes,  see  infra,  III.  §  11. 

179.  Persons  are  justified  in  assuming 
rrroater  risks  to  protect  human  life  th.nn 
would  he  sanetionod  in  otiier  rircumstancos. 
Srliroo.lfr  v.  Chicatro  &  A.  R.  Co.  lOS  Mo. 
322.  IS  S.  W.  1004.  IS:  S27 

ISO.  Tf  is  not  nogligenoe  prr  xr  for  one 
voluntarilv    to   ri.sk    his   own    safety   or    life 
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in  attempting  to  rescue  another  from  im- 
pending danger.  Pennsylvania  Co.  v.  Lang- 
endorf,  48  Ohio  St.  316,  28  N.  E.  172,  13:  190 

181.  A  person  may  be  warranted  in  ex- 
posing his  limbs  or  life  to  a  very  high  de- 
gi'ee  of  danger  in  attempting  to  rescue  an- 
other who  is  in  great  and  imminent  danger, 
and  should  not  be  charged  in  such  cases 
with  the  consequences  of  mere  errors  of 
judgment  resulting  from  the  excitement  and 
confusion  of  the  moment.  Id. 

182.  Injury  to  one  who  does  not  rashly 
and  unnecessarily  expose  himself  to  danger 
in  rescuing  another  should  be  attributed 
to  the  party  that  negligently  or  wrongfully 
exposed  to  danger  the  person  who  required 
assistance.  Id. 

183.  One  who  voluntarily  incurs  peril 
caused  by  the  negligence  of  another,  in  or- 
der to  save  the  lives  of  persons  imperiled 
by  the  same  negligence,  is  not  debarred 
from  recovery  on  the  ground  of  contributory 
negligence.  Maryland  Steel  Co.  v.  Marney, 
88  Md.  482,  42  Atl.  60,  42:  842 

184.  That  one  who  is  injured  in  attempt- 
ing to  rescue  another  placed  in  a  position 
of  peril  by  the  negligence  of  a  third  per- 
son is  an  employee  of  such  negligent  person 
does  not  affect  his  right  to  recover  for  his 
injuries.  Pittsburg.  C.  C.  &  St.  L.  R.  Co. 
V.  Lvnch,  69  Ohio  St.  123,  68  X.  E.  703, 

63:  504 

185.  Recovery  for  injuries  sustained  in 
an  effort  to  save  the  life  of  a  person  placed 
in  a  position  of  peril  by  the  negligence  of 
another  is  not  defeated  by  the  contributory 
negligence  of  the  person  whose  rescue  is 
attempted.  Id. 

186.  In  case  a  young  girl  whom  a  boy  is 
escorting  across  a  railroad  bridge  falls  in 
attempting  to  escape  from  an  approaching 
train,  he  is  not  guilty  of  contributory  negli- 
gence in  remaining  on  the  bridge  and  at- 
tempting to  rescue  her.  Becker  v.  Louis- 
ville &  X.  R.  Co.  110  Kv.  474,  61  S.  W.  997, 

53:267 
Aggravation  of  injury. 

Error    in    Refusing    Instruction    as   to,    see 
Appeal  and  Error,   1072a. 

187.  The  fact  that  a  person  injured  by 
the  negligence  of  another  aggravated  the 
injury  by  negligence  or  unskilful  treatment 
will  not  bar  a  recovery,  but  the  damages 
will  be  apportioned,  and  the  defendant  held 
liable  only,  for  such  damages  as  his  negli- 
gence jnoduced.  r;o«lion  v.  England.  Il9 
Ind.   .308.    21    X.    E.   977.  5:  253 

188.  Xo  recovery  can  be  had  for  personal 
injuries  by  one  whose  own  negligence  con- 
IriVjutcd  to  the  rosiilt.  C'onrov  v.  Cliica^o, 
St.  P.  M.  c*c  0.  R.  Co.  ne  Wi'-.  24.3.  70 'X. 
W.  4S6.  .38:  419  ^ 
Comparative  negligence.  I 
l-".iTi)iicoiis  ln>iruiM  inn  as  to.  scr'  Apjioal  and  ' 

Error.   ]03fi.   1031. 

18!'.  Tlic  (lor-1, i-jiio  rif  fTini jiai'at ivo  iifc;'li-  ! 
•^oi)(:f  is  i!()  ]nr.'^i-v  the  law  in  Iliinoi-.  (.'ic-  | 
fi-o  ci^  1>.  Streot  T;.  ('(>.  V.  :\Ioixnfr.  I«i0  111.! 
:i-2".    !3  X.  T:.  S:23.  31:  331  | 

]'.U'.  !  I  iTit  ril'ii' nrv  iii'Liliironro.  ]^o^\■^•ver  | 
slJLiTit.  r.i  the  ['lain!  iff  in  an  actioi;   for  per- 


sonal injuries,  precludes  his  recovering 
against  the  defendant  on  the  ground  of  neg- 
ligence, regardless  of  the  degree  thereof,  in 
the  absence  of  wilful  and  intentional  mis- 
conduct. Tesch  V.  Milwaukee  Electric  R.  & 
L.  Co.  108  Wis.  593.  84  X.  W.  823,      53:  618 

191.  A  court  of  law  cannot  undertake  to 
apportion  the  damages  for  the  co-operating 
negligence  of  both  parties,  or  determine 
the  comparative  degree  of  the  negligence  of 
each;  and  the  plaintiff  in  such  a  case  will 
be  without  remedy,  unless  defendant's 
wrongful  act  was  wilful  or  amounted  to  an 
intentional  wrong.  State,  Menger,  Prosecu- 
tor V.  Lauer  (X.  J.  Sup.)  55  N.  J.  L.  205, 
26  Atl.  180,  20:  61 

b.  Of  Persons   under  Disability. 
1.  Children   or   Their   Parents. 

Erroneous  Instruction  as  to,  see  Appeal  and 

Error,  1034. 
Presumption   as   to   Capacity   of   Child,   see 

Evidence,  316-319. 
Question  for  Jury  as  to,  see  Trial,  285,  360, 

377,  387-389,  396-399,  443. 
Sufficiency  of  Verdict  as  to,  see  Trial,  909. 
Of  Minor  Passenger,  see  Carriers,  270. 
Of  Children  Injured  by  Railroad  Train,  see 

Railroads,  11.  e,  3. 
Injury  by  Street  Car,  see  Street  Railways, 

152,  153. 
See  also  supra,   186. 
For  Editorial  Xotes,  see  infra.  III.  §§8,  10, 

13. 

192.  A  child  of  very  tender  years  is  not 
chargeable  with  contributory  negligence. 
Gunn  V.  Ohio  River  R.  Co.  42  W.  Va.  676, 
26   S.    E.    546,  36:  575 

193.  A  child  eight  years  of  age  is  bound 
to  use  such  care  as  children  of  his  age,  ca- 
pacity, and  intelligence  are  capable  of  exer- 
cising. Pekin  v.  McMahon,  154  111.  141,  39 
X.  E.  484,  27:  206 

194.  A  child  nine  years  of  age  is  not 
guilty  of  negligence  if  he  exercises  that  de- 
gree of  care  which  under  like  circumstances 
would  reasonably  be  expected  from  one  of 
his  years  and  intelligence.  Lake  Erie  & 
W.  R.  Co.  V.  Mackev,  53  Ohio  St.  370,  41  N. 
E.  980,  "  29:  757 

195.  Contributory  negligence  on  the  part 
of  a  minor  is  to  be  measured  by  his  age 
and  his  ability  to  discern  and  appreciate 
circumstances  of  danger.  Queen  v.  Dayton 
Coal  &  I.  Co.  95  Tenn.  458,  32  S.  W.  460, 

30:  82 

196.  A  child  cannot  be  held  to  any  great- 
er degree  of  care  than  may  reasonably  be 
expected  from  its  years,  experience,  and  in- 
tellinence.  Edgin^ton  v.  Burlington,  C.  R. 
&  X"  R.  Co.  116  Iowa,  410,  90  X.  W.  95. 

57:  561 

197.  The  degree  of  care  and  caution  re- 
(]iiired  of  a  child  which  has  reached  the  age 
of  fli-crction  and  is  considered  sui  juris  as 
a  matter  of  law  will  be  no  higher  than  is 
usually  exercised  by  persons  of  similar  age, 
jnd^'mcnt.  and  experience.  Consolidated 
Traction  Co.  v.  Scott  (X.  .L  Err.  &  App.)  58 
X.  J.  L.  682,  34  Atl.  1094,  33:  12? 
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198.  Children  are  required  to  exercise  only 
that  degree  of  care  and  caution  which  per- 
sons of  like  age,  capacity,  and  experience 
might  be  reasonably'  expected  to  naturally 
or  ordinarily  use  in  the  same  situation  and 
under  the  like  circumstances,  provided  that 
the  parents  or  persons  having  the  control  of 
such  children  have  not  been  guilty  of  want 
of  ordinary  care  in  allowing  them  to  be 
placed  in  such  circumstances.  Illinois  C.  R. 
Co.  V.  Slater.  129  111.  91,  21  N.  E.  575, 

6:  418 

199.  In  the  application  of  the  doctrine  of 
contributory  negligence  to  children,  in  ac- 
tions by  them  or  in  their  behalf,  for  injuries 
occasioned  by  the  negligence  of  others,  their 
conduct  should  not  be  judged  by  the  same 
rule  which  governs  that  of  adults;  and  while 
it  is  their  duty  to  exercise  ordinary  care  to 
avoid  the  injuries  of  which  they  complain, 
ordinary  care  for  them  is  that  degree  of 
care  which  children  of  the  same  age,  of  or- 
dinary care  and  prudence,  are  accustomed 
to  exercise  under  similar  circumstances. 
Cleveland  Rolling  Mill  Co.  v.  Corrigan.  46 
Ohio  St.  283,  20  N.  E.  466,  3:  385 

200.  A  boy  on  a  bicycle  who  is  placed  in 
a  dangerous  position  by  the  negligence  or 
carelessness  of  the  driver  of  a  wagon  will 
not  be  held  to  the  same  strict  measure  of 
care  as  under  ordinary  circumstances,  in  at- 
tempting to  release  himself  from  the  peri- 
lous situation.  Foote  v.  American  Product 
Co.  195  Pa.  190,  45  AtU934,  49:  764 

201.  The  youth  of  a  wrongdoer  and  tres- 
passer although  he  acted  as  reasonably  as 
might  be  expected  of  him,  if  his  conduct 
contributes  to  an  injury  which  he  receives, 
will  not  prevent  his  contributory  negligence 
from  constituting  a  defense  to  a  person 
whose  negligence  also  contributed  to  the 
injury.  Gav  v.  Essex  Electric  Street  R.  Co. 
159  Mass.  238,  34  N.  E.  186.  21 :  448 

202.  A  child  is  not  relieved  from  the  re- 
sponsibility of  its  negligence  ^when  tres- 
passing, because  the  trespass  was  committed 
under  the  control  or  coercion  of  a  parent  or 
guardian.  O'Leary  v.  Brooks  Elevator  Co. 
7  N.  D.  554,  75  N.  W.  919,  41:  677 
Acts  constituting  contributory  negligence. 
Minor   Taking    Chloroform,    see    Drugs    and 

Druggists,  9. 
See  also   supra,  44. 

203.  A  girl  is  not  necessarily  chargeable 
with  negligence  in  failing  to  keep  in  mind 
the  danger  of  the  fall  of  plaster  from  the 
ceiling  of  a  hallway  in  a  tenement,  under 
which  she  has  to  pass  in  going  to  her  apart- 
ments. Dollard  v.  Roberts.  130  N.  Y.  260, 
29  N.  E.  104.  14:  238 

204.  A  boy  twelve  years  old  cannot  re- 
cover for  injuries  caused  by  collision  with 
a  slowly  moving  team  in  a  public  street. 
where,  without  care  or  precaution  to  avoid 
collision  with  vehicles,  he  is  using  the  street 
as  a  playground,  and  comes  in  contact  with 
the  team  in  attempting  to  catch  another  boy 
who  is  dodging  him.  although  the  driver  of 
the  team  is  negligent  in  having  his  atten- 
tion diverted  from  his  horses  to  the  ve- 
hicle behind  him.  Gleason  v.  Smith.  180 
Mass.  6,  61  X.  E.  220,  55:  622 


205.  That  a  child  six  years  old  is  per- 
mitted to  go  to  a  school  less  than  two 
blocks  from  home,  which  requires  crossing 
street  car  tracks,  does  not  show  that  he  has 
sufficient  capacity  to  be  chargeable  with 
contributory  negligence  in  attempting  to 
cross  tracks  at  another  point  after  school 
hours.  Chicago  City  R.  Co.  v.  Tuohy,  196 
111.  410,  63  N.  E.  997,  58:  270 

206.  An  average  boy  between  thirteen  and 
fourteen  years  of  age  is  guilty  of  negligence 
as  matter  of  law,  which  will  prevent  re- 
covery for  his  death,  who,  knowing  the 
characteristics  of  a  clay  hole  partly  filled 
with  water,  and  going  to  it  to  see  if  the 
ice  is  strong,  jumps  across  a  strip  of  water 
along  the  edge,  onto  ice  rotten  and  partly 
covered  with  water,  slides  out  to  a  point 
where  he  knows  the  water  is  over  his  head, 
and  is  drowned  because  the  ice  will  not  bear 
his  weight.  Heimann  v.  Kinnare,  190  III. 
156,  60  N.  E.  215,  52:  652 

207.  A  child  seven  years  and  eight  months 
old  cannot  be  held  to  be  negligent,  as  mat- 
ter of  law,  in  playing  on  an  unfastened 
turntable.  Edgington  v.  Burlington,  C.  R. 
&  N.  R.  Co.  116  Iowa,  410,  90  N.  W.  95, 

57:  561 

208.  A  boy  six  or  seven  years  old,  who 
gets  upon  a  ball  attached  to  a  chain  used 
as  a  hoisting  apparatus  for  a  mill,  while  it 
is  in  motion,  for  the  express  purpose  of  rid- 
ing up  on  it,  although  warned  by  a  compan- 
ion not  to  do  it,  is  chargeable  with  the  con- 
sequences of  his  recklessness,  and  no  re- 
covery can  be  had  for  his  death  by  falling. 
Rodgers  v.  Lees,  140  Pa.  475,  21  Atl.  399, 

12:  216 

209.  A  boy  six  years  old,  knowing  that 
hot  water  will  burn,  cannot  recover  dam- 
ages for  injuries  received  from  voluntarily 
or  carelessly  walking  into  a  pool  of  it 
formed  by  emptying  a  boiler  od  premises 
on  which  he  is  trespassing.  Brinkley  Car 
Works  Mfg.  Co.  v.  Cooper,  70  Ark.  331,  67 
S.  W.  752,  57:  724 

210.  A  child  four  years  old  is  not  negli- 
gent in  sitting  alone  on  the  seat  of  an  open 
street  car,  holding  on  to  the  seat  guard,  so 
that,  in  case  he  is  jolted  from  the  seat  and 
injured  by  the  car  crossing  a  defect  in  the 
track,  the  negligence  of  his  mother,  with 
whom  he  is  traveling,  in  permitting  him  to 
occupy  such  position,  can  be  imputed  to  him. 
Nashville  Railway  v.  Howard,  112  Tenn.  1, 
78  S.  W.  1098,  64:  437 

211.  Leaving  trailer  cars  in  a  street,  held 
by  brakes  properly  set  in  a  manner  suffi- 
cient to  hold  the  cars,  unless  some  one  loos- 
ened them,  did  not  make  the  street  rail- 
way company  liable  for  injury  to  one  of  a 
party  of  boys  playing  with  a  car  after 
loosening  the  brake,  if  the  element  of  dan- 
ger connected  with  the  car  was  not  hidden 
or  concealed,  but  was  open  to  observation 
and  could  be  apprehended  by  boys  of  that 
age  with  average  intelligence.  George  v. 
Los  Angeles  R.  Co.  126  Cal.  357,  58  Pac.  819. 

46 :  829 

212.  A  railway  company  permitting  chil- 
dren to  come  into  its  yard  at  noon  to  bring 
dinners  to  their  fathers  employed  there,  and 
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to  cross  a  track  for  that  purpose,  does  not 
become  liable  for  injury  to  a  seven-year-old 
boy  who,  while  returning  from  such  errand, 
ran  under  one  of  some  standing  freight  cars 
to  get  a  ball  on  request  of  one  of  sev- 
«ral  employees  who  were  throwing  and 
catching  it,  and  was  hurt  by  the  sudden 
moving  of  the  cars,  which  were  struck  by 
an  engine  at  some  distance  from  the  place 
where  he  was,  while  it  does  not  appear  that 
the  employees  in  charge  of  the  engine  knew 
or  had  reason  to  know  of  his  position,  if 
there  was  a  perfectly  safe  way  for  the  chil- 
dren to  pass  and  repass  without  going  upon 
the  tracks  where  the  cars  were  standing, 
and  no  occasion  for  their  going  under  the 
cars  at  all.  *  Savannah,  F.  &  W.  R.  Co.  v. 
Waller,  97  Ga.  164,  25  S.  E.  823,  34:  459 

Negligence  of  parents. 
Erroneous  Instruction  as  to,  see  Appeal  and 

Error,  1035. 
Question  for  Jury  as  to,  see  Trial,  98,  399, 

453. 
See  also  supra,  202. 
For  Editorial  Notes,  see  infra.  III.  §§  10,  13. 

213.  Negligence  of  parents  in  permitting 
a  boy  ten  years  old  to  go  upon  the  street 
does  not  proximately  contribute  to  an  acci- 
dent resulting  from  his  attempt  to  cross 
the  street  in  front  of  a  moving  car.  Ploof 
V.  Burlington  Traction  Co.  70  Vt.  509,  41  Atl. 
1017,  43:  108 

214.  The  contributory  negligence  of  par- 
ents is  a  defense  to  an  action  for  the  death 
of  their  minor  child,  under  Vt.  Stat.  §§  2451, 
2452,  which  give  the  right  of  action  to  the 
personal  representative  of  the  child  for  the 
benefit  of  the  next  of  kin.  Id. 

215.  The  care  which  parents  must  have 
exercised  over  their  child,  in  order  to  avoid 
the  defense  of  contributory  negligence  in  an 
action  to  recover  damages  for  the  negligent 
killing  of  such  child  by  a  third  person,  is 
such  as  was  reasonable,  having  regard  to  all 
the  circumstances  of  the  case;  and  the  ques- 
tion whether  or  not  such  care  was  exercised 
is  for  the  jurv.  Slatterv  v.  O'Connell,  153 
Mass.  94.  2(3  N.  E.  430,     '  10:  653 

216.  Permitting  a  child  three  years  old  to 
go  upon  a  public  street  crowded  with  ve- 
hicles to  await  the  coming  home  of  its 
father,  which  is  not  expected  for  at  least 
fifty  minutes,  accompanied  only  by  its 
brother  between  seven  and  eight  years  old 
and  its  sister  about  five  years  old.  is  such 
negligence  as  will  preclude  a  recovery  of 
damages  by  the  child  in  case  it  is  run  over 
and  injured  by  a  third  person,  the  circum- 
stances being  such  that  an  adult  in  its 
place  would  have  escaped  unhurt.  Casev  v. 
Smith.  152  Mass.  294.  25  X.  K.  734.     9:'259 

2.  Othor  Persons. 

In    ^^'alkilll.'•   TluMUfrh    I'liliirlitpd    Allev.   see 

AIlovs!  7. 
.As  tn   Iiijurie-  fur  Drf.'or-;   in   Hi:rli\vav.  see 

lliL'liway-^.   IV.  .■. 
At    Railway  (■l■o~-illL^  -  >■   Itailruad-.  TI.  e.  2. 
Q\ie-^tii>ii   fijr  -lurv   a~   t<i.   -pp  Trial.  •T-"iG. 


See   also    supra,    178,   200,   204:    infra.   239. 
240;  Bicycles,  27. 

Mental  capacity. 

217.  Knowledge  of  the  mental  deficiency 
is  necessary  to  render  liable  one  who  negli- 
gently inflicts  an  injury  on  a  person  so  men- 
tally incompetent  as  to  be  incapable  of  con- 
tributory negligence,  but  whose  conduct 
would  have  amounted  to  contributory  neg- 
ligence in  a  person  of  ordinary  capacity. 
Worthington  v.  Mencer,  96  Ala.  310,  11  So. 
72,  17:407 

218.  One  who  is  so  absolutely  devoid  of 
intelligence  as  to  be  unable  to  apprehend  ap- 
parent danger  and  to  avoid  exposure  to  it 
cannot  be  charged  with  contributory  negli- 
gence. Id. 

219.  The  same  degree  of  care  for  his  per- 
sonal safety  must  be  exercised  by  a  person 
of  dull  mind,  who  is  capable  of  working 
for  his  own  livelihood  without  the  protec- 
tion of  a  guardian,  as  is  required  of  those 
of  brighter  intellects.  Id. 
Intoxication. 

For  Editorial  Notes,  see  infra,  III.  §  3. 

220.  If  intoxication  contributes  to  an  in- 
jury as  a  proximate  cause  thereof,  it  is  a 
complete  bar  to  an  action  for  any  damages 
sustained  in  consequence  of  it.  Fisher  v. 
West  Virginia  &  P.  R.  Co.  39  W.  Va.  366, 
19  S.  E.  578,  23:  758 

221.  Intoxication  does  not  relieve  a  man 
from  the  degree  of  c5,re  required  of  a  sober 
man  under  the  same  circumstances.  Vizac- 
chero  v.  Rhode  Island  Co.  26  R.  I.  392,  59 
Atl.  105,  69:  188 

222.  One  who  has  voluntarily  disabled 
himself  by  reason  of  intoxication  is  held  to 
the  same  degree  of  care  and  prudence  for 
his  safety  that  is  required  of  a  sober  per- 
son. Smith  V.  Norfolk  &  S.  R.  Co.  114  N. 
C.  728,  19  S.  E.  863,  25 :  287 

223.  Onfe  who,  by  reason  of  his  own  volun- 
tary intoxication,  exposes  himself  to  danger, 
and  receives  injuries  which  he  could,  and 
by  the  exercise  of  ordinary  prudence  would, 
have  avoided  if  sober,  is  guilty  of  contrib- 
utory negligence,  and  cannot  recover  for 
such  injuries.  Bageard  v.  Consolidated  Trac- 
tion Co.  fN.  J.  Err.  &  App.)  64  N.  J.  L.  316, 
45  Atl.  620,  49:  424 

c.  On  Highways. 

224.  \'STiere  the  united  and  contempora- 
neous negligence  of  two  persons  causes  a 
collision  in  a  public  street,  neither  can  re- 
cover from  the  other  for  a  resulting  injury. 
Evans  v.  Adams  Exp.  Co.  122  Ind.  362.  23 
N.  E.  1039,  7:  678 

225.  To  stand  in  a  public  street  at  night, 
engaged  in  conversation,  heedless  of  horses 
and  vehicles  that  are  passing,  is  such  neg- 
ligence as  will  prevent  recovery  for  injuries 
resulting  from  being  thrown  down  by  a 
wagon  the  driver  of  which  did  not  see  the 
person  injured,  although  the  driver  also  was 
negligent.  Id. 

226.  A  footman  about  to  cross  a  public 
street  is  not  required  to  exercise  the  same 
high  degree   of  vigilance  in  order  to  avoid 
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contact  with  a  horseman  that  is  required 
at  railroad  crossings.  Foot  passengers  have 
equal  rights  in  the  streets  with  those 
mounted  on  horseback  or  driving  in  car- 
riages. Neither  has  a  priority  of  right  over 
the  other;  both  are  bound  to  use  reasonable 
care  to  avoid  collision.  Stringer  v.  Frost, 
116  Ind.  477,  19  N.  E.  331,        '^  2:  614 

227.  One  who  leaves  a  surveyor's  transit 
set  up  in  a  street,  without  anj'one  to  look 
after  its  safety  or  warn  persons  of  its  pres- 
ence, is  guilty  of  contributory  negligence 
which  will  prevent  his  recovery  against 
one  who  accidently  runs  against  it  while 
driving  slowly  along  the  street,  without  any 
reason  to  suspect  its  presence  there.  State, 
Menger,  Prosecutor,  v.  Lauer  (X.  J.  Sup.) 
55  N.  J.  L.  205,  26  At  1.   180,  20:  61 

228.  A  boy  does  not  become,  as  matter  of 
law,  a  lounger  by  stoppiYig  in  a  street  on 
his  way  home  to  rest  and  cool  off,  after 
finishing  a  game  which  he  had  been  playing 
in  a  vacant  lot,  so  as  to  prevent  his  recover- 
ing for  injuries  by  the  fall  upon  him  of 
lumber  illegally  piled  in  the  highway.  Kess- 
ler  V.  Berger,  205  Pa.  289,  54  Atl.  887, 

61:611 
Speed. 
Of  Person   Injured   by   Defect   in   Highway, 

see  Highways,  365. 
Question  for  Jury  as  to,  see  Trial,  357. 

229.  Driving  at  an  unlawful  speed  on  a 
street,  if  it  contributes  to  an  injury  re- 
ceived in  a  collision  with  another  team,  is 
a  bar  to  a  recovery  for  the  negligence  of  the 
other  party.  Broschart  v.  Tuttle.  59  Conn. 
1,  21  Atl.  925.  11:  33 
Rules  of  the  road. 

Of  Bicyclist,  see  Bieyles,  21,  22,  24-27. 
Question  for  Jury  as  to,  see  Trial,  339. 

230.  Failure  to  turn  to  the  right  of  the 
traveled  part  of  a  highway,  which  the  stat- 
ute makes  it  one's  duty  to  do  on  meeting 
another,  so  that  the  latter  may  "puss  with 
his  vehicle  without  interference,"  does  not 
make  the  former  liable  for  a  collision  if  the 
latter  could  have  avoided  it  by  the  exercise 
of  ordinary  care.  Brember  v.  Jones.  67  N. 
H.  374,  30  Atl.  411,  26:  408 

231.  That  a  person  on  horseback  turned 
to  the  left,  leaving  the  traveled  part  of  the 
road  on  the  right,  on  hearing  the  swift  ap- 
proach of  a  team  in  a  dark  night,  is  not 
conclusive  evidence  of  negligence, — espe- 
cially in  view  of  the  custom  of  persons  on 
horseback  to  give  the  traveled  way  to  ve- 
hicles,— although  the  statute  provides  that 
persons  meeting  on  highways  must  turn 
to  the  right,  and  makes  them  liable  for  a 
fine  in  case  of  failure  to  do  so.  Reipe  v. 
Elting,  89  Iowa,  82,  56  X.  W.  285.         26:  769 

232.  The  macadamized  portion  alone  of  a 
street  40  feet  wide,  of  which  about  25  are 
paved  with  cobblestones  and  the  remainder 
macadamized,  cannot  be  treated  as  the 
traveled  part  within  the  moaning  of  a  stat- 
ute requiring  travelers  by  carriage  to  keep 
to  the  right  of  the  center  of  the  traveled 
part  of  the  road,  and  therefore  a  traveler  in- 
jured by  collision  while  needlessly  on  the 
left    of   the    center   of   the    whole    width    of 


road  cannot  absolve  himself  from  fault  by 
showing  that  he  was  to  the  right  of  the 
center  of  the  macadamized  part.  Winter  v. 
Harris.  23   R.   I.   47,  49  Atl.  .398,        54:  643 

233.  The  rider  of  a  bicycle  has  not  an  ab- 
solute right  to  pass  on  the  right-hand  side 
in  meeting  a  truck  which  is  turning  toward 
that  side  to  the  curb  of  the  street,  nor  can 
he  assume  that  the  driver  must  turn  out 
for  him,  but  is  bound  to  exercise  the  same 
degree  of  care  which  the  law  requires  of 
the  driver  of  the  truck  to  avoid  a  collision. 
Peltier  v.  Bradley.  D.  &  C.  Co.  67  Conn.  42, 
34  Atl.  712,  32:  651 

d.  Other  Cases. 

In  Elevator,  see  Elevators,  14,  23,  29,  30. 
See.  also  supra,  169,  186. 

234.  A  guest  at  a  private  residence  is  not 
guilty  of  negligence  m  attempting  to  go 
from  the  house  to  the  privy  after  dark, 
without  inquiring  as  to  the  safety  of  the 
way  or  requesting  a  light,  where  at  the 
time  of  a  previous  visit  the  way  was  safe, 
and  no  knowledge  on  her  part  of  a  change 
in  condition  exists.  Barman  v.  Spencer, 
(Ind.)  49  X.  E.  9,  44:  815 

235.  One  who  enters  uninvited  into  the 
private  apartments  of  another  who  owes 
him  no  duty  to  keep  such  part  of  the  prem- 
ises in  a  safe  condition,  the  way  being  plain 
to  be  seen,  and  who  in  coming  back  mis- 
takes the  door  through  which  he  falls  and 
is  injured,  for  the  one  through  which  he 
passed  in,  is  guilty  of  contributory  negli- 
gence which  will  bar  a  recovery  against  the 
owner.  Schmidt  v.  Bauer,  80  Cal.  565,  22 
Pac.  256.  5:580 

236.  The  mere  act  of  one  rightfully  on 
board  a  vessel,  of  leaning  againat,  or  wholly 
sitting  upon,  a  bitt  around  which  runs  a 
line  used  in  shifting  the  position  of  the  ves- 
sel, is  not  negligence  on  his  part.  Steam 
Dredge  Xo.  1.  67  C.  C.  A.  67.  134  Fed.  161. 

09 :  293 
In  trench. 

237.  Going  into  a  trench  filled  with  dead- 
ly gas,  negligently  left  in  a  public  street  by 
a  municipality,  to  rescue  one  who,  having 
gone  there  to  recover  an  article  acciden- 
tally dropped,  has  been  overcome  by  the  gas, 
is  not,  as  a  matter  of  law,  such  neglfgence 
as  will  relieve  the  municipality  from  lia- 
bility for  the  rescuer's  death  in  case  he  also 
is  overcome  and  dies.  Corbin  v.  Philadel- 
phia. 195  Pa.  461,  45  Atl  1070,  49:  715 
On  telephone  pole. 

238.  A  telephone  lineman  was  not  guilty 
of  negligence  in  going  to  the  rescue  of  a 
fellow  workman  who  while  on  a  telephone 
pole  received  a  shock  caused  by  the 
wire  he  was  handling  coming  in  contact 
with  a  span  wire  of  an  electric  street  car 
system,  which,  because  of  the  defective  in- 
sulation of  the  hanger  by  which  it  was  con- 
nected with  the  trolley  wire,  was  heavily 
charged  with  electricity,  whereupon  lie  fell 
headlong,  and.  his  spurs  catching  on  a  spike 
on  the  pole,  hung  suspended  in  the  air:  and 
the  railroad  company  i>  liable  for  the  death 
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of  the  lineman,  where  in  his  effort  to  re- 
lieve his  fellow  worker  he  seized  the  tele- 
phone wire,  which  had  become  charged  with 
electricity  through  the  negligence  of  the 
railroad  company,  and  was  instantly  kilkd. 
Whitworth  v.  Shreveport  Belt  R.  Co.  112  La. 
363,  36  So.  414,  65:  129 

In  use  of  horse. 

239.  Signs  of  being  unruly,  which  horses 
that  had  previously  been  gentle  and  easily 
managed  exhibited  during  a  drive,  will  not 
require  the  owner  to  discontinue  his  drive 
and  leave  them  at  a  place  at  which  he  has 
temporarily  stopped,  instead  of  driving 
them  home,  or  permitting  them  to  be  driven 
by  one  of  the  party,  who  is  a  competent 
driver.  Creamer  v.  Mcllvain.  89  Md.  343.  43 
Atl.  935,  45:  531 

240.  Persons  using  horses  on  the  highway 
in  close  proximity  to  a  gas  Avell,  and  seeing 
an  agent  of  the  owner  at  or  near  it,  have 
the  right  to  presume  that  he  will  not  open 
it  without  warning  or  first  looking  for  trav- 
elers on  the  road,  and  are  not  guilty  of 
contributory  negligence  in  failing  to  turn 
and  fly  from  it,  or  in  failing  to  give  warn- 
ing of  their  presence.  Snyder  v.  Philadel- 
phia Co.   54  W.   Va.    149,  46   S.   E.   366, 

63 :  896 
Person  shot. 

241.  One  who  attempts  to  take  fish  from 
a  private  lake  contrary  to  law,  knowing 
that  it  is  guarded  by  a  watchman  with  a 
gun  which  is  sometimes  discharged,  cannot 
recover  for  a  wound  unintentionally  in- 
flicted upon  him  by  a  shot  from  the  gun, 
although  it  was  negligentlv  fired.  Magar 
v.  Hammond.  i71  N.  Y.  377,"^  64  N.  E.  150. 

59:  315 

242.  A  person  who  sits  within  range  of  a 
gun,  or  nearly  so,  when  he  knows  that  it  is 
about  to  be  snapped  off,  and  fails  to  pro- 
test or  get  out  of  the  way,  although  having 
time  to  do  so,  is  guilty  of  contributory  neg- 
ligence which  will  prevent  his  recovery  in 
case  he  is  injured  by  the  discharge  of  the 
gun.  T?ahel  v.  :\Ianning.  112  Mich.  24,  70 
X.  W.  327.  36:  .523 
Catching  contagious  disease. 

24.1.  One  is  not  guilty  of  negligence  in 
-Iceping  witli  a  child  coming  down  with 
smallpox,  where  she  does  not  know  that 
there  is  any  smallpox  in  the  neighborhood, 
and  has  no  reason  to  doubt  the  mother's 
statement  that  she  supposes  the  child's  ail- 
nifnt  to  be  chicken  pox.  so  as  to  prevent 
her  recovery  for  injuries  caused  by  con- 
tracting the  disease,  from  one  whose  neg- 
lioence  induced  it  in  the  child.  Henderson 
\-'.  (Vllaloran.  114  Kv.   ISO.  71)   S.  W.  6(12. 

.-)r»:  71S 
Injury  to  property. 

244.   A    landowner    who.    witli    knowledge 
that  his  land  is  liable  to  he  overflowod   four 
\oais    out    of    five    by    reason    of    an    iiisiit"- 
!l(ieiir     fiilvort     i-onstriu'tod    by     a     raili'oad  i 
■  oinpaiiy,    looates    a    Itrickyard     and     eioffs 
Inicl-:    kiln.s    upon    sufli    lands,    is    iruiliy    of 
'onti'ibiit  ory    ui^isli'jfnoo    \vlii<-li    will    pr''Vont  ' 
ti     rccoverv     for     ininrics     llioicio     by     such  ' 
Hoodini:.     'l-:nTv   v.   Italcin-h    ,v    (1.   R.   (o.    inft  ) 

V.  '■.  :>so.  14  s.  v.  a:^2.'  15:  :;?,2 


245.  One  who  causes  the  fall  of  a  wall 
on  a  neighbor's  land  by  allowing  water  col- 
lected from  a  roof  to  be  discharged  through 
an  aperture  in  a  gutter  upon  the  other's 
land  is  not  relieved  from  liability  for  the 
damage  because  of  the  fact  that  the  wall 
was  not  well  constructed.  Fitzpatrick  v. 
Welch,  174  Mass.  486,  55  N.  E.  178,  48:  278 

246.  It  is  not  negligence  as  matter  of 
law  for  the  owner  of  a  fishing  net  set  in  a 
public  navigable  water,  from  which  he  is 
engaged  in  taking  fish,  to  fail  to  warn  an 
approaching  vessel  of  the  existence  and  sit- 
uation of  the  net,  so  as  to  prevent  a  re- 
covery from  the  owner  of  the  vessel  for 
injuries  done  by  its  running  through  the 
net.  Whether  or  not  such  failure  is  neg- 
ligence is  a  question  for  the  jury.  Wright 
V.  Mulvaney,  78  Wis.  89,  46  N.  W.  1045, 

9:807 

e.  Imputed. 
1.  In   General. 

For  Editorial  Notes,  see  infra.  III.  §  13. 

247.  Negligence  in  the  conduct  of  an- 
other will  not  be  imputed  to  a  party  if  he 
neither  authorized  such  conduct,  nor  par- 
ticipated therein,  nor  had  the  right  or 
power  to  control  it.  Koplitz  v.  St.  Paul, 
86  Minn.  373,  90  N.  W.  794,  58:  74 

248.  If  two  or  more  person.'i  unite  in  the 
joint  prosecution  of  a  common  purpose  un- 
der such  circumstances  that  each  has  au- 
thority, expressed  or  implied,  to  act  for 
all  in  respect  to  the  conduct  or  the  means 
or  agencies  employed  to  execute  such  com- 
mon purpose,  the  negligence  of  any  one  of 
them  in  the  management  thereof  will  be 
imputed  to  all  of  the  others.  Id. 

249.  A  woman  living  in  the  family  of  her 
grandson  is  not  chargeable  with  his  neg- 
ligence or  that  of  his  wife  in  respect  to 
the  danger  of  gas  escaping  into  the  dwelling, 
by  the  explosion  of  which  she  is  injured. 
Richmond  Gas  Co.  v.  Baker,  146  Ind'.  600, 
45  X.  E.  1049,  36:  683 

250.  Negligence  of  a  locomotive  engineer, 
which  results  in  a  collision,  is  not  impu- 
table to  the  conductor  in  charge  of  his  train, 
so  as  to  prevent  a  recovery  for  injuries 
thereby  caused  to  the  latter,  where  the 
conductor  could  not  have  controlled  the  ac- 
tion of  the  engineer  at  the  time  of  the  ac- 
cident, or  have  prevented  its  occurrence. 
St.  Louis  &  S.  F.  R.  Co.  v.  McFali,  75  Ark. 
30.  80  S.  W.  824.  69:  217 
Of  bailee  to  bailor. 

251.  Negligence  of  a  bailee  or  his  serv- 
ants is  not  imputable  to  the  bailor  so  as  to 
prevent  a  recovery  by  the  latter  against  a 
third  party  for  injuries  to  the  property. 
Now  .lersev  Elec.  R.  Co.  v.  New  York,  L.  E. 
&  \\'.  R.  Co.  (X.  J.  Sup.)  61  N.  J.  L.  287. 
41    Atl.    1110.  43:  840 

■J'vl.  Tlic  negligence  of  a  gratutitous  bailee 
oi'  a  mule  while  using  the  animal  for  the 
vcr\  jjiirpo.se  for  wliich  it  was  loaned  is  im- 
[jutalile  to  the  owner,  so  as  to  prevent  rc- 
(■f)^(•ry   against   a   third  person  whose  negli- 


NEGLIGENCE,  II.  e,  2. 


2253 


gence,  combined  with  that  of  the  bailee, 
caused  the  mule's  death.  Illinois  C.  R.  Co. 
V.  Sims,  77  Miss.  325,  27  So.  527,  49:  322 
Of  husband  to  wife. 

Question   for  Jury  as   to,  see   Trial,   354. 
Jb'or  Editorial  Notes,  see  infra.  III.  §  13. 

253.  The  negligence  of  a  husband  will  not, 
merely  because  of  the  marital  relation,  be 
imputed  to  his  wife,  who  is  injured  while 
riding  with  him.  Louisville,  N.  A.  &  C.  R. 
Co.  V.  Creek,  130  Ind.  139,  29  N.  E.  481, 

14:  733 
Of  carrier  to  passenger. 

254.  The  negligence  of  a  common  carrier 
cannot  be  imputed  to  a  passenger,  so  as  to 
defeat  his  right  to  recover  against  a  third 
person  for  negligence.  Bunting  v.  Hogsett, 
139  Pa.  363,  21  Atl.  31,  33,  34,  12:  268 
Flaherty  v.  Northern  P.  R.  Co.  39  Minn. 
328,  40  N.  W.  160,  1:  680 
Of   driver  to  passenger. 

Contributory   Negligence    of   Passenger,   see 

Railroads,  321-325. 
Question  for  Jury  as  to,  see  Trial,  354. 
For  Editorial  Notes,  see  infra.  III.  §  13. 

255.  The  negligence  of  the  driver  of  a  pri- 
vate carriage  is  imputable  to  a  woman  of 
the  age  of  discretion  who  voluntarily  rides 
with  him.  Mullen  v.  Owosso,  100  Mich.  103, 
58  N.  W.  663,  23:  093 

256.  The  owner  of  a  wagon,  seated  be- 
side the  driver  whom  he  employs,  is  charge- 
able with  the  driver's  negligence  in  at- 
tempting to  cross  a  street  car  track  in 
front  of  an  approaching  car  which  is  in 
plain  sight.  Markowitz  v.  Metropolitan 
Street  R.  Co.  186  Mo.  350,  85  S.  W.  351, 

69:  389 

257.  The  negligence  of  the  driver  of  a  ve- 
hicle in  which  plaintiff  is  riding,  at  the  in- 
vitation of  the  owner  of  the  vehicle  at  the 
time  of  receiving  an  injury,  is  not  imputed 
to  plaintiff,  where  the  horses  were  not  con- 
trolled by  him.  Nisbet  v.  Garner,  75  Iowa, 
314,  39  N.  W.  516,  1:  152 

258.  The  negligence  of  the  owner  of  a 
•carriage  in  driving  his  team  is  not  imputa- 
ble to  one  riding  with  him  at  his  invita- 
tion and  who  has  no  authority  over  him. 
Union  P.  R.  Co.  v.  Lapsley,  2  C.  C.  A.  149, 
51  Fed.  174,  4  U.  S.  App.  542,  16:  800 

259.  The  negligence  of  the  driver  of  a 
private  vehicle  cannot  be  imputed  to  one 
who  is  riding  with  him  merely  by  invita- 
tion, so  as  to  prevent  the  latter  from  recov- 
ering against  a  third  party  through  whose 
negligence,  concurring  with  that  of  the  driv- 
er, he  receives  injuries.  Dean  v.  Pennsyl- 
vania R.  Co.   129  Pa.  514,  18  Atl.  718, 

6:  143 

260.  One  riding  in  a  conveyance  con- 
trolled by  her  father  is  not  chargeable  with 
his  negligence,  which  combines  with  that  of 
persons  in  charge  of  another  conveyance 
to  bring  them  into  collision  to  her  injury, 
so  as  to  preclude  her  recovery  from  the  lat- 
ter for  the  injuries  received.  Duval  v.  At- 
lantic Coast  Line  R.  Co.  134  N.  C.  331,  46 
S.  E.  750,  65:  722 

261.  A  boy  riding  iininvited  and  without 
the   knowledge   of  the   driver   on   a   private 


vehicle  is  not  chargeable  with  the  negligenci' 
of  the  driver  so  as  to  affect  his  right  of  re- 
covery from  a  street  railway  company  in 
case  of  a  collision  between  the  vehicle  and 
a  car.  Cincinnati  Street  R.  Co.  'r.  Wright, 
54  Ohio  St.  181,  43  N.  E.  688,  32:  340 

262.  The  negligence  of  the  driver  of  a 
fire  engine  in  colliding  with  a  street  car  is 
not  imputable  to  a  fireman  engaged  in  his 
duties  upon  the  engine,  so  as  to  defeat  a 
recovery  for  injuries  caused  by  the  negli- 
gence of  the  car  company.  McKerman  v. 
Detroit  Citizens'  Street  R.  Co.  138  Mich. 
519,  101  N.  W.  812,  68:  347 

263.  The  negligence  of  the  driver  of  a 
stage  coach  will  not  be  imputed  to  his  pas- 
senger, who  has  no  control  over  him  or  the 
management  of  the  coach,  so  as  to  defeat 
an  action  on  behalf  of  the  passenger  against 
a  third  person  to  recover  damages  for  an 
injury  resulting  from  the  joint  negligence 
of  the  driver  and  the  third  person.  Becke 
V.  Missouri  P.  R.  Co.  102  Mo.  544,  13  S.  W. 
1053,  9:  157 

264.  The  negligence  of  the  driver  of  a 
public  hack  is  not  imputable  to  a  passenger 
who  is  injured  by  a  collision  between  the 
hack  and  a  railroad  train.  East  Tennessee, 
V.  &  G.  R.  Co.  V.  Markens,  88  Ga.  60,  13 
S.  E.  855,  14:  281 

265.  The  negligence  of  the  driver  of  an 
omnibus  occupied  by  a  picnic  party  of  young 
men  and  ladies  cannot  be  imputed  to  a  lady 
injured  by  the  overturning  of  the  convey- 
ance, caused  by  a  defect  in  the  street  and 
the  contributory  negligence  of  the  driver, 
although  the  latter  was  a  member  of  the 
picnic  party,  where  the  conveyance  was  fur- 
nished by  the  young  men,  and  the  ladies 
had  nothing  to  do  with  the  hiring  or  driving 
of  it,  and  had  no  control  over  the  driver. 
Koplitz  V.  St.  Paul,  86  Minn.  373,  90  N.  W. 
794,  58:74 

2.  As  to  Children. 

Effect  of,  on  Right  of  Action  for  Death,  see 

Death,  55-58. 
Instruction  as  to,  see  Trial,  672. 
See  also  supra,  210,  261. 
For  Editorial  Notes,  see  infra.  III.  §  13. 

266.  The  negligence  of  the  parent  of  a 
child  negligently  injured  will  bar  an  action 
by  him  for  loss  of  services,  but  not  an  ac- 
tion by  the  infant.  Mattson  v.  Minnesota 
&  N.  W.  R.  Co.  95  Minn.  477,  104  N.  W.  443, 

70:  503 

267.  An  infant  of  tender  years  is  not  to 
be  charged  with  the  negligence  of  the  per- 
son having  it  in  charge.  Newman  v.  Phil- 
lipsburgh  Horse  Car  R.  Co.  (N.  J.  Sup.)  52 
N.  J.  L.  446,  19  Atl.  1102,  8:  842 

268.  The  negligence  of  the  custodian  of 
a  child  too  young  to  be  capable  of  caring 
for  itself,  in  permitting  it  to  go  improper- 
ly attended  upon  a  public  street,  will  be 
imputed  to  the  child  in  a  suit  by  it  to  re- 
cover damages  for  injuries  inflicted  upon  it 
while  there,  through  the  negligence  of  a 
third  person.  Casey  v.  Smith,  152  ]\Iass. 
294,  25  K.  E.  734,  9:  259 
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Contra,  Winti'  v.  Kansas  City  Cable  R.  Co. 
99  Mo.  509,  12  S.  W.  652,  6:  53G 

Newman  v.  Phillipsburgh  Horse  Car  R.  Co. 
(N.  J.  Sup.)   52  N.  J.  L.  446,  19  Atl.  1102, 

8:  842 
Chicago  City  R.  Co.  v.  Wilcox  (111.)  24  N. 
E.  419,  8:  494 

Rev'd  on  Rehearing  in  138  III.  370,  27  N.  E. 
899,  21:  76 

269.  The  negligence  of  parents,  contrib- 
uting to  an  accident  which  injures  a  minor 
child,  cannot  be  imputed  to  the  child  in  an 
action  by  the  child  against  a  third  person 
for  personal  injuries  sustained  through  neg- 
ligence. Ploof  V.  Burlington  Traction  Co. 
70  Vt.  509,  41  Atl.  1017,  43:  108 

270.  In  an  action  brought  by  a  child 
jion  sui  juris  for  injuries  to  his  person 
caused  by  the  negligence  of  defendant,  the 
contributory  negligence  of  his  parent  or 
guardian  will  not  be  imputed  to  him.  Matt- 
son  V.  Minnesota  &  X.  W.  R.  Co.  95  Minn. 
477,  104  N.  W.  443,  70:  503 

271.  Negligence  of  the  parent  or  guardian 
having  custody  and  control  of  an  infant,  in 
exposing  it  to  danger,  will  not  be  imputed 
to  the  child  so  as  to  preclude  its  right  of 
action  against  a  third  person  by  whose  neg- 
ligence it  is  injured.  Evansville  v.  Senhenn, 
151  Ind.  42,  47  N.  E.  634,  151  Ind.  61,  51 
N.   E.  88,  41 :  728 

272.  The  negligence  of  the  parent  of  a 
child  of  tender  years  which  is  injured  by 
the  negligence  of  another  cannot  be  im- 
puted to  the  child,  so  as  to  support  the  de- 
fense of  contributory  negligence  to  its  suit 
for  damages.  Chicago  City  R.  Co.  v.  Tuohy, 
196  111.  410,  63  N.  E.  997,  58:  270 

273.  In  Iowa  the  contributory  negligence 
or  wrongful  act  of  the  parent  without  vo- 
lition on  the  part  of  the  child  is  not  im- 
putable to  the  latter.  Wymore  v.  Mahaska 
County,  78  Iowa,  396,  43  N.  W.  264,     6:  545 

274.  In  an  action  for  an  injury  to  a 
child  while  getting  oJ  from  a  street  car,  the 
question  whether  the  child's  mother  was 
exercising  due  care  for  the  safety  of  the 
child  is  immaterial,  where  the  child  himself 
was  using  all  the  care  which  the  occasion 
required.  Chicago  Citv  R.  Co.  v.  Robinson, 
127  111.  9,  18  X.  E.  772."  4:  126 

275.  Negligence  of  parents,  or  others 
standing  in  loco  parentis,  cannot  be  im- 
puted to  a  child  of  tender  years  so  as 
to  support  the  defense  of  contributory  neg- 
ligence in  his  suit  for  damages.  Chicago 
Citv  R.  Co.  V.  Wilcox.  138  111.  370,  27  N.  E. 
899.  21:76 
Revg  on  Rehearing,  24  X.  E.  419,         8:  494 

276.  The  negligence  of  the  parents  or  per- 
sons in  loco  parentis  cannot  be  imputed  to 
a  child  so  as  to  defeat  a  recovery  for  neg- 
ligently causing  injury  to  the  child.  At- 
lanta &  C.  Air  Line  R.  Co.  v.  Oravitt.  03 
Ga.  360.  20  S.  E.  5.50,  26:  553 

277.  Xecrlipencp  of  a  parent  cannot  he 
imputed  to  a  child  in  an  acticui  brought  for 
the  liciicfit  of  tlip  chilli,  injured  hy  tlie  ne.^-- 
lic'eiii  e  (if  aiKither.  Roth  v.  I'liioii  Depot 
Cv.  13  Wa-li.  525.  4.S  Pac.  641.  44  Pac.  25;j. 

31:  S55 


278.  The  negligence  of  a  parent  in  per- 
mitting an  infant  to  wander  upon  a  rail- 
road track  will  not  be  imputed  to  it  so  as 
to  preclude  a  recovery  by  it  for  an  injury 
there  received.  Bottoms  v.  Seaboard  &  R. 
R.  Co.  114  N.  C.  699,  19  S.  E.  730,        25:  784 

279.  A  child  injured  by  explosion  of  gaso- 
line which  she  attempts  to  use  believing  it 
to  be  kerosene  is  not,  in  an  action  to  hold 
the  merchant  who  sold  it  liable  for  the  in- 
jury, affected  by  the  negligence  of  her  fath- 
er, who,  with  knowledge  of  its  character, 
permits  her  to  use  it,  or  fails  to  warn  her 
of  the  danger.  Ives  v.  Welden,  114  Iowa, 
476,  87  N.  W.  408,  54:  854 

280.  There  is  no  basis  for  imputing  to  an 
infant  passenger  on  a  street  car  any  negli- 
gence on  the  part  of  his  mother,  in  whose 
care  he  is,  which  proximately  contributes  to 
his  injury,  where  he  is  thrown  from  the 
car  by  its  jolting,  unless  the  facts  show 
heedlessness  on  the  part  of  the  child  and 
negligence  on  the  part  of  the  mother  in 
failing  to  prevent  his  incautious  act.  Nash- 
ville Railway  v.  Howard,  112  Tenn.  1,  78  S. 
W.  1098,  64:  437 

281.  The  right  of  action  of  a  child  two 
years  of  age,  for  injuries  caused  by  the 
carelessness  of  the  driver  of  a  horse  car,  is 
not  lost  by  the  fact  that  her  adult  sister, 
who  was  with  her,  was  careless  in  super- 
vision of  her.  Newman  v.  Phillipsburgh 
Horse  Car  R.  Co.  (N.  J.  Sup.)  52  N.  J.  L. 
446,  19  Atl.  1102,    '  8:  842 

282.  An  action  by  a  child  three  years  old 
for  personal  injuries  on  the  public  streets 
is  not  defeated  by  the  negligence  of  another 
child  ten  years  old,  who  was  the  only  pro- 
tector for  the  injured  child.  Winter  v.  Kan- 
sas City  Cable  R.*Co.  99  Mo.  509,  12  S.  W. 
652,  6:  5.36 

f.  Injury   Avoidable    Notwithstanding   Con- 
tributory Negligence;  Last  Clear  Chance. 

In  Case  of  Injury  by  Railroad  Train,  see 
Railroads,  127,  149,  156,  273,  280,  293. 

In  Case  of  Injury  by  Street  Car,  see  Street 
Railways,  146-149. 

See  also  supra,  190;  Master  and  Servant, 
394,  408;  Proximate  Cause,  23. 

For  Editorial  Notes,  see  infra.  III.  §  12. 

283.  If  the  injury  could  have  been  pre- 
vented by  the  exercise  of  reasonable  care 
and  prudence  on  the  part  of  the  defendants 
after  plaintiff's  negligence  occurred,  con- 
tributorv  negligence  is  not  a  defense.  Smith 
V.  Norfolk  &  S.  R.  Co.  114  N.  C.  728,  19  S. 
E.  863,  25:  287 

284.  Contributory  negligence  will  not  de- 
feat a  right  of  action  if  the  injury  was 
proximately  caused  by  the  omission  of  the 
other  party  to  use  ordinary  care  for  avoid- 
ing the  injury  after  becoming  aware  of  the 
plaintiff's  danger.  Thompson  v.  Salt  Lake 
Rapid  Transit  Co.  16  Utah,  281,  52  Pac.  92, 

40:  172 

285.  Though  a  plaintiff  be  chargeable  with 
nesligence  contributing  to  the  injury,  yet, 
if  the  defendant  knows  of  the  danger  to  the 
plaintiff    arising    from    his    negligence,    and 
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can  by  ordinary  care  avoid  the  injury,  but 
does  not,  he  is  liable  for  his  negligence,  not- 
withstanding the  plaintiff's  negligence.  Car- 
rico  V.  West  Virginia  C.  &  P.  R.  Co.  39 
W.   Va.  86,  19  S.  E.  571,  24:  50 

286.  Liability  for  negligence  may  be 
created  by  failure  to  take  reasonable  pre- 
cautions to  avert  an  injury  to  another  per- 
son after  discovering  his  danger,  although 
he  placed  himself  in  a  position  of  danger 
by  his  own  negligence,  without  any  prior 
negligence  of  the  other  party.  Brotherton 
V.  Manhattan  Beach  Improv.  Co.  48  Neb. 
563,  67  N.  W.  479,  33:  598 

287.  That  a  person  who  has  negligently 
placed  himself  in  peril  negligently  fails  to 
discover  that  fact  does  not  relieve  one  who, 
knowing  of  the  peril,  negligently  injures 
him,  from  the  operation  of  the  rule  that  the 
one  having  the  last  clear  chance  to  avoid 
an  injury  is  liable  for  it.  Harrington  v. 
Los  Angeles  Ry.  Co.  140  Cal.  514,  74  Pac. 
15,  "  63:238 

288.  When  both  parties  are  negligent  the 
true  rule  is  that  the  one  who  last  had  a 
clear  opportunity  to  avoid  the  accident  not- 
withstanding the  negligence  of  the  other  is 
solely  responsible  for  it.  Thompson  v.  Salt 
Lake  Rapid  Transit  Co.  16  Utah,  281,  52 
Pac.  92,  40:  172 

289.  He  who  has  the  last  clear  chance, 
notwithstanding  the  negligence  of  the  ad- 
verse party,  is  considered  solely  responsible 
for  injuries  resulting  from  his  failure  to 
exercise  reasonable  care.  Pickett  v.  Wil- 
mington &  W.  R.  Co.  117  N.  C.  616,  23  S.  E. 
264,  30:  257 

290.  A  recovery,  by  one  who  has  been 
guilty  of  contributory  negligence,  of  dam- 
ages for  injuries  which  have  resulted  in 
part  from  the  negligence  of  another,  is  per- 
mitted, where  the  latter,  before  the  injury, 
discovered,  or  by  the  exercise  of  ordinary 
care  might  have  discovered,  the  former's 
peril,  and  neglected  to  use  the  means  at  his 
command  to  prevent  the  injury,  upon  the 
ground  that  the  latter's  recklessness,  wil- 
fulness, or  wantonness  prevents  his  taking 
advantage  of  the  negligence  of  the  former. 
Kellny  v.  Missouri  P.  R.  Co.  101  Mo.  67.  13 
S.  W.  806,  8:  783 

291.  Failure  to  exercise  ordinary  care  on 
the  part  of  the  person  injured,  before  the 
negligence  complained  of  is  apparent  or 
should  have  been  reasonably  apprehended, 
will  not  preclude  a  recovery,  but  will,  in 
fieorgia.  authorize  the  jury  to  diminish  the 
damages  in  proportion  to  the  fault  attrib- 
utable to  the  person  injured.  Western  & 
A.  R.  Co.  v.  Ferguson.  113  Oa.  70S.  3!)  S. 
E.  306.  o4 :  802 

292.  Continuing  nogliLrcncp  of  an  employ- 
er, such  as  the  failure  to  fui'nish  safe  ap- 
pliances in  general  use.  -wliifli  would  liavo 
prevet'tod  the  possibility  of  injury.  ])ro- 
cludes  the  defense  of  contributory  noi^li- 
gence.  I'roxler  v.  Southern  U.  Co.  124  X. 
C.   ISn.  3-2  S.   E.  .550,  44:  3i:i 

293.  Intent  to  injure  is  not    necessary  to 


render  one  liable  under  the  rule  that  he  is 
responsible  for  an  injury  who  has  the  last 
clear  chance  to  avoid  it.  Harrington  v.  Los 
Angeles  Ry.  Co.  140  Cal.  514,  74  Pac.  15, 

63:  238 

294.  To  make  applicable  the  doctrine  of 
last  clear  chance,  it  must  clearly  appear 
that  the  negligence  of  one  person  was  subse- 
quent to  that  of  the  other.  Steam  Dredge 
No.  1,  67  C.  C.  A.  67,  134  Fed.  161,       69:  293 

295.  The  duty  imposed  by  law  upon  all 
persons  to  exercise  ordinary  care  to  avoid 
the  consequences  of  another's  negligence 
does  not  arise  until  the  negligence  of  such 
other  is  existing,  and  is  either  apparent 
or  the  circumstances  are  such  that  an  or- 
dinarily prudent  person  would  have  reason 
to  apprehend  its  existence.  Western  &  A. 
R.  Co.  V.  Ferguson,  113  Ga.  708,  39  S.  E. 
306,  54:  802 

296.  To  bring  one  within  the  operation 
of  the  rule  that  one  having  the  last  clear 
chance  to  avoid  an  injury  is  liable  for  it, 
notwithstanding  the  negligence  of  the  per- 
son injured,  it  is  not  necessary  that  he 
should  know  that  injury  is  inevitable  if  he 
fails  to  exercise  care,  but  it  is  enough  if 
the  circumstances  known  to  him  are  such 
as  to  convey  to  the  mind  of  a  reasonable 
person  a  question  as  to  whether  the  other 
person  will  be  liable  to  escape  the  threat- 
ened injury.  Harrington  v.  Los  Angeles  Ry. 
Co.  140  Cal.  514,  74  Pac.  15,  63:  238 

297.  The  exception  which  permits  a  recov- 
ery by  one  guilty  of  contributory  negligence 
if  his  negligence  is  not  the  proximate  cause 
of  the  injury  is  not  applicable  in  favor  of 
one  who  is  struck  and  injured  in  attempt- 
ing to  drive  across  the  tracks  in  front  of 
an  approaching  electric  car,  merely  because 
the  pressure  of  the  car  upon  the  wagon  is 
not  relaxed  until  some  inappreciable  time 
after  the  collision,  during  which  the  horse 
and  wagon  are  carried  forward  for  some 
distance  until  the  wagon  is  overturned  and 
the  driver  injured.  Rider  v.  Svracuse  Rapid 
Transit  R.  Co.  171  N.  Y.  139,  63  N.  E.  836, 

58:  125 
208.  The  modification  of  the  rule  that  one 
guilty  of  contributory  negligence  cannot  re- 
cover for  injuries  negligently  inflicted, 
which  permits  a  recovery  in  case  defendant 
might,  after  discovering  plaintiff's  peril, 
have  avoided  the  injuVy  by  the  exercise  of 
due  care,  is  not  applicable  wh^'re  plaintiff, 
in  attempting  to  put  a  parcel  on  the  front 
platfrom  of  a  street  car.  negligently  stood 
on  the  side  towards  the  other  track,  and, 
upon  perceiving  a  car  approaching  on  it  and 
receiving  and  assenting  to  instructions  from 
its  motorman  as  to  reaching  a  place  of  safe- 
ty, became  confused  and  got  caught  be- 
tween the  cars  and  injured.  l^altimore 
Consol.  Railways  Co.  v.  Armstrong.  92  Md. 
.-)54.  48  Atl.  10-17.  54:  424 

200.  Xo  peculiar  rule  which  can  be  de- 
duced from  the  doctrine  of  last  clear  chance, 
a-  (jripinatcd  in  Davios  v.  ]\Iaiin.  can  be  ap- 
jilicd  iti  an  admiraltv  case.  Steam  Dredge 
Xo.  1.  07  C.  C.  A.  07,' 134  Eed.  IGl,       69:  293 
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III.  Editorial   Notes. 

§  I.  In  general. 

What  constitutes.     2:587,*  695.» 
Duty  as   essential  element   of.    12:  322.* 
Relation  to  trespass  and  unwarrantable  in- 
terference;        imminently 
dangerous  acts.     13:  765.* 
EfTect    of   recklessness    to    supply    want    of 

specific  intent.     6:  244.* 
Degrees  of.     11:  689.* 

Proximate  and  remote  cause  in  case  of.  2: 

695;*  5:  786;*  6:  194;*  7: 

130;*      8:82;*      12:279;* 

13:  733.* 

Limit  of  liability  for,  to  direct  consequences. 

13:  193.* 
In   respect   to   guns  and   similar   dangerous 

agencies.     14:  675. 
Respecting  the  escape  and  explosion  of  gas. 

29:  337. 
Liability  of  owner  or  occupant  of  land  for 
spread   of   weeds   or    nox- 
;     ious  vegetation  to  adjoin- 
ing premises.     52:  293. 
As  to  use  of  fire.     21:  255. 
Liability  of  vendor  for  sale  of  unwholesome 

food  or  drug.    21:  139. 
Liability  for  communicating  contagious  dis- 
ease.    19:  725. 
Obeying  or  disobeying  physician  as  affecting 
remedy  of  injured  person 
against    one    who    injured 
him.     49:  826. 
Admissibility  of  evidence  of  usage  and  cus- 
tom on  question  of  negli- 
gence.    10:  30G.* 
§  2.  Who  liable. 
Counties.     3!):  33. 
Insane  person.     26:  154. 

Liabilitv  of  trustee  for  negligence  of  serv- 
ants. 63:' 227. 
Liability  of  school  district  or  .«chool  corpo- 
ration to  action  for  dam- 
ages from  negligence.  37: 
301. 
Liability    of    officers    of    a    corporation    for 

its   negligence.     28:  427. 
Liability  of  partnership  for.     51:  477. 
Liability  of  agent  or  servant  to  third   per- 
sons   for    his    own    negii- 
srence   or  nonfeasance.  28: 
433. 
Liability  of  contractor  to  third  persons  for 
defects   in   his   work   after 
the    completion  and  accept- 
ance;  exception:  nuisance. 
26:  504. 
Liabilitv  of  manufacturer  of  daiiizeroiis   ar- 
ticle.     ]."):  SIS. 
§  3.  Intoxication  as  affecting. 
Intoxication  no  excuse.     40:  131. 
When     it     amounts    to    contributory    negli- 
gence.     40:  1.32. 
Ceneraliy.      40:  1.32. 

\Mth  relation  to  tre.-:pn.«>pr-;.     40:  1,32. 
\Yith     relation     to    pcrsoiK     injured    at 

crossincT'^.     40:  133. 
With   relation  to  passeiifrer-.     40:  134. 
Willi    relation     to     persons    ijijured    on 
hitrhwavs.  streets,  etc.  40: 
138. 


With    relation    to    miscellaneous    mat- 
ters.    40:  138. 
Effect    when    there    is    negligence    on    both 

sides.     40:  139. 
Question   for  the   jury.     40:  141. 
Presumption  and  Ijurden  of  proof.     40:  142. 
Intoxication  as  evidence  of  negligence.     40: 
143. 
Admissibility.     40:  143. 
Weight  and  sufficiency.     40:  145. 
Employment   of    persons    having    habits    of 

intoxication.     40:  146. 
§  4.  Noncompliance  with  statute. 
May  wrongdoer  take  advantage  of  general 
statutory     imposition     of 
damages  for  negligent  in- 
juries?    28:749. 
Denial  of  liability  for  negligence  in  failing 
to     take     precautions     re- 
quired     by      statute,     on 
ground    that    they    would 
have    been    insufficient    to 
prevent  injury.     21:  723. 
Failure  to  signal  for  crossings,  etc.     21: 

723. 
Neglect  to  take  precautions  to  prevent 
injury     to     animals.     21: 
723. 
Neglect  to  fence  track.     21 :  723. 
Burden  of  proof.     21:  724. 
§  5.  Care  due  to  sick  or  otherwise  helpless 
person  to  whom  no  contract  relation 
sustained. 
In  general.     69:   513. 
No  duty  between  strangers.     69:  513. 
Principles  which  determine  duty  in  certain 
relations.     69:  514. 
Duty  of  special  care  due  to  persons  un- 
der   disability    in   general. 
69:  514. 
Limitation  upon   this   duty   where   dis- 
abled party  is  trespasser. 
69:  514. 
Duty   limited   by   negligence   of   person 
under   disability.     69:  515. 
Another's  negligence  not  excuse  for  wil- 
ful or  wanton  injury.    69: 
516. 
Duty  to  avoid  injury.     69:  518. 

To  the  sick  and  infirm.  .  69:  518. 
To  persons  of  defective  sight  or  hear- 
ing.    69:  .521. 
To  persons  in  helpless  situations.     69 
523. 
Sleeping     on     railway     track.     69 

523. 
Foot  caught  in  railway  track.     69 

525. 
Walking   on    railway   trestle.      69 

526. 
Falling  on  railway  track.     69:  527. 
Driving  frightened  horse.     69:  528. 
Instances   of   other   helpless    situa- 
tions.    69:  532. 
Duty  of  persons  inflicting  injury  to  care  for 
those   injured.     69:  533. 
Obli£,'ation    to    prevent    aggravation    of 

injury.     69:  533. 
What  is  sufficient  performance  of  obli- 
gation.    69:536. 
Knowledge  of  disability.     69:  536. 
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Actual   knowledge   generally   necessary 
to   creation   of  duty.     69: 
536. 
When   mere  belief   sufficient  to  impose 

duty.     69:  538. 
Negligent      ignorance      equivalent      to 
knowledge.     69 :  530. 

Duty  to  discover  another's  peril  or  disabil- 
ity.    69:  539. 
At  places  where  people  are  likely  to  be 

present.     69:  539. 
Whether  duty  exists  as  to  trespassers. 

69:  543. 
What  is  sufficient  notice  of  peril  or  dis- 
ability.    69:  548. 

Presumptions   in   absence   of  actual   knowl- 
edge    of     disability.     69: 
550. 
Right   to  presume   person   in  peril  will 

help  himself.     69:  550. 
Limitations  upon  exercise  of  such  pre- 
sumption.    69:  552. 
Warning  of  danger  generally  neces- 
sary as  basis  for  presump- 
tion.    69:552. 
Presumption    may    be    repelled   by 

circumstances.     69:  552. 
"Last  moment"  to  which  presump- 
tion may  be  indulged.    69: 
554. 

§  6.  Collision  on  highway;  rule  of  road. 

Liability  for  Injury  from  Defective  Condi- 
tion of  Street  or  Highway, 
see  Highways,  VII.  §§  11- 
16. 

Exceptions  to  rule.     11:  33.* 

Rule  not  inflexible.     11:  33.* 

Violation  of  rule;  penalty.     11:  33.* 

Care  required  of  traveler.     11:  34.* 

Effect  of  contributory  negligence  to  defeat 
recovery.     11 :  34.* 

Attempt  to  pass  advance  traveler.     11:  34.* 

Excessive  speed  on  streets.     11:  35.* 

Mutual  negligence  of  parties.     11:  35.* 

Evidence  in  action.     11:  35.* 

Law  of  the  road  as  applied  to  bicyclists. 
47:  293. 

§  7.  Dangerous  premises. 

As  to  Duty  and  Negligence  with  Respect  to 
Lateral  Support,  see  Lat- 
eral Support. 

Duty  of  owner  of  building  to  keep  safe; 
11:  361.* 

Duty  as  to  fire  escapes  on  building.    15:  160. 

Liability  for  falling  walls  or  buildings.  11: 
3G1;*   34:  557. 

See  also  Landlord  and  Tenant. 

Liability  of  owner  of  premises  for  defective 
condition.  5:  580,*  794;* 
7:620.* 

Liability  of  county  for  injury  to  real  prop- 
erty on  account  of  condi- 
tion of  buildings.      39:  70. 

As  to  trespasser  or  licensee.     9:  640.* 

Liability  to  servants  of  other  persons  enter- 
ing premises  as  licensees. 
46:  59. 

Accidents  at  elevator  shafts.     9:  643.* 

Liability    for    injuries    caused   by    materials 
falling     into     street.     12: 
189.* 
L.R.A.  Dicr.— 142. 


As  to  dangerous  chimney.     26:  200. 
Presumption  of  negligence   from  occurrence 
of   accident   to    person   on 
defendant's  premises.     15: 
35. 
Liability  for  dangerous  condition  of  private 
grounds  lying  open  beside 
a  highway   or   frequented 
path.     26:  686. 
Duty   as   to   uninclosed   property.     26: 

687. 
Suffering  the  use  of  property  for  a  foot- 
path.    26:  688. 
Excavations       immediately       adjoining 

highways.     26:  689. 
What  is  adjacent  to  highway.     26:  691. 
Devotion  to  public  use.     26:  692. 
Obstructions  in   street.     26:  693. 
Private  ways.     26:  693. 
Statutory  liability.    26:  693. 
Property  raised  above  street.     26:  693. 
Excavation    older    than    highway.     26: 
693. 
Liability  for  killing  or  injuring  trespassers 
by  means  of  spring  guns, 
traps,  and  other  dangerous 
instruments.     29:  154. 
The  general  doctrine   of  liability.     29: 

154. 
Liable  as  for  homicide.     29:  156. 
When  considered  as  a  nuisance.  29:  158. 
The  property  owner's  or  the  trespasser's 

act.     29:  158. 
The  question  of  notice.     29:  158. 
Act  held  legal.     29:  160. 
English  cases.     29:  161. 
§  8.  Negligence  toward  children. 
Degree    of    care    to    be    exercised    toward 

child.     4:  127;*   8:  842.* 
Liability   of   railways    for   injuries   to   chil- 
dren trespassing  on  turn- 
table.    14:781. 
Contributory  negligence.     14:  784. 
§  9.  Effect  of  concurring  negligence  of  third 

person. 
Where  defendant's  negligence  is  the  efficient 
and    proximate    cause    of 
the  injury.     17:  33. 
Where   defendant's    act    was   unlawful. 

17:  34. 
Negligence  of  physician.     17:  34. 
Where  the  negligence  of  both  persons  was 
necessary  to  produce  the 
injury.     17:  35. 
In  spreading  fire.     17:  36. 
Liability  denied.     17:  36. 
How  far  the  concurring  negligence  must 
have  been  anticipated.   17: 
36. 
Illustrations  of  the  rule.     17:  37. 
Separate  acts  of  negligence,  each  caus- 
ing damage.     17:  37. 
Where  the  third  person's  negligence  is  the 
cause  of  the   injury.     17: 
38. 
§  10.  Contributory  negligence. 
As  Affecting  Liability   for  Injury  from  De- 
fective Street  or  Highway, 
see  Highways.  VII.  §  14. 
As   Affecting  Liabilitv   of  Carrier,   see  Car- 
rier's, IV.  §  29. 
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As  Affecting  Liability  of  Master  for  Injury 
to  Servant,  see  Master 
and  Servant,  V.  §§  31,  32. 

As  Affecting  Liability  of  Railroad  for  Neg- 
ligence towards  Persons 
other  than  Passengers,  see 
Railroads,  IIL  §§  10-18. 

As  Affecting  Liability  of  Street  Railway  for 
Negligence  towards  Per- 
sons other  than  Pass- 
engers, see  Street  Rail- 
ways, rv.  §§  6,  7. 

See  also  supra,  III.  §  3. 

Conflict  of  laws  as  to.     56:  221. 

As  a  defense.  3:  385,*  594;*  4:  126,*  239,* 
263;*  5:  787;*  6:  194;*  7: 
678;*  8:  783;*  9:  640;*  11: 
130;*  12:  279.* 

Test  of.     11:  131;*  13:  729.* 

Necessity  that  it  be  the  proximate  cause  of 
injury.     7:  132;*  12:  280.* 

Error  in  judgment;  in  case  of  danger.  6: 
195;*  7:  843;*   11:  131.* 

As  a  question  for  jury.     6:  214.* 

Of  child.  4:127;*  6:536;*  8:842;*  10: 
654;*  12:  216.* 

How  question  whether  child  sui  juris  de- 
termined.    10:  655.* 

When  parent  guilty  of  contributory  negli- 
gence in  permitting  child 
to  play  on  sidewalk.  10: 
654.* 

When  question  of  contributory  negligence  of 
child  for  jury.  3:  385;* 
17:  79. 

Effect  of  parent's  negligence  to  defeat  his 
recovery  for  injury  or 
death  of  child.  10:  653;* 
17:  79. 

In  touching  electric  wire.     31:  589;   32:  403. 

Of  trespasser,  effect  of,  to  defeat  recovery 
against  railroad.    10:  140.* 

In  case  of  injuries  by  navigation.     64:  987. 

As  affecting  liability  for  damming  back  wa- 
ter of  stream.     59:  904. 

§  11.  —  Voluntarily  incurring  danger  to 
save  another's  life. 

General  rules.     49:  715. 

Illustrations.     49:  716. 

Exceptions.     49:  719. 

Effect  of  previous  contributory  negligence. 
49:  720. 

§  12.  —  Doctrine  of  "last  clear  chance." 

Origin,  function,  and  mode  of  operation  of 
doctrine.     55:  418. 

The  application  of  the  doctrine  in  the  dif- 
ferent jurisdictions.  55: 
424. 

§  13.  —  Imputed  negligence. 

In  general.     8:  494.* 

Of  driver  as  to  passenfrer.  1:  152;*  6:  143;* 
9:  157.* 

Whether  imputable  to  wife  injured  while 
riding  with  husband.  14: 
733. 

Of  husband  as  bar  to  recovery  for  \\ife's  in- 
juries.    22:  400. 

Imputing  negligence  of  parent  to  ehild.  3: 
3S5:'^'  G:  545:*   8:  405:*  17: 


Contributory   negligence   of   parent   or   cus- 
todian as  a  bar  to   action 
by  child   for  negligent   in- 
juries.    21:  76. 
Where  the  parent's  negligence  actively 

contributed.     21:76. 
Negligence   in   permitting  the   child   to 
stray  into  danger.     21:77. 
The   parent's   negligence   is   immaterial 
if  the  child   exercised  due 
care.     21:  82. 
Child  may  recover   if  defendant   might 
have    avoided    the    injury 
after  discovering  its  peril. 
21 :  82. 
Rule  where  the  child  is  able    to    take 
care  of  himself.     21:  82. 

§  14.  As  affecting  liability  other   than  for 
injury  to  person  or  property. 

Contributory  negligence  as  defense  to  suit 
on  accident  policy.  13: 
266.* 

Of  principal,  as  affecting  real  estate  broker's 
right  to  commissions.  43: 
593. 

Of  real  estate  broker  as  affecting  his  right 
to  commissions.    45:  39. 

Standard  or  degree  of  care  which  directors 
of  a  corporation  are  bound 
to  exercise.     55:  755. 

Liabilitv  of  bank  for  negligence  in  making 
collections.     2:  700.* 

Right  of  carrier  to  exempt  itself  from  lia- 
bility for.     1:  500.* 

Effect  of,  to  stop  running  of -statute  of  lim- 
itations.    1:  319.* 

I-oss  of  appeal  by  negligence  as  ground  for 
injunction  against  judg- 
ment.    30:  562. 

As  a  cause  for,  and  as  a  bar  to,  injunctions 
against  judgments.  31: 
33. 

Liability  of  warehousemen  for  negligence. 
7:  531.* 

§15.  Criminal  negligence. 

Defined.     3:  644.* 

Not  imputed  to  master.     3:  644.* 

Negligent  homicide.     61:277;   63:392. 

Application  of  doctrine  of  contributory 
negligence  to.     61:298. 

§16.  Pleading;    trial. 

Sufficiency  of  general  allegations  of  negli- 
gence.    59:  209. 

Right  to  plead  inconsistent  defenses  in  ac- 
tions relating  to.     48:  197. 

Right  to  recover  for  ordinary  negligence  un- 
der allegation  of  gross, 
wilful,  or  wanton  negli- 
gence, or  vice  versa.  69: 
601. 

Effect  of  admission  to  change  burden  of 
proof  and  right  to  open 
and  close  in  action  for  neg- 
ligence.    61:  538,  557. 

Exceptions  to  rule  as  to  functions  of  court 
and  jury  in  negligence 
cases.     15:  332. 
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See  Homicide,  1. 


NEGOTIABILITY 
NEGOTIABILITY. 

Of  Certificates  of  Deposit,  see  Banks.  183- 
186. 

Of  Order  on  Savings  Bank,  see  Banks,  362, 
363. 

Of  Bills  or  Notes,  see  Bills  and  Notes,  I.  d. 

Of  Corporate  Bonds,  see  Bonds,  98-100. 

Of  Checks,  see  Checks,  3-5. 

Of  Certificate  of  Stock,  see  Corporations, 
397,  398. 

Of  Warehouse  Receipts,  see  Warehouse- 
men, 20,  21. 


NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes:  Checks. 

Editorial  Notes. 

Bonds   issued   by   railroad  company  as.     1: 

299.* 
Coupons  detached  from  bonds  as.     1:  299.* 


NEGROES. 

Exclusion  of,  from  Jury,  see  Appeal  and 
Error,  1122. 

Concealment  of  Fact  of  Negro  Blood  as  De- 
fense to  Breach  of  Promise  Suit,  see 
Breach  of  Promise,  7. 

Regulation  of  Carrier  as  to,  see  Carriers,  38. 

Right  to  Protection  as  Passengers,  see  Car- 
riers, 156. 

Equal  Rights  of,  see  Civil  Rights;  Trial, 
591. 

As  Affecting  Apportionment,  see  Election 
Districts,  5. 

Intimidation  of,  at  Polls,  see  Elections,  281- 
285. 

Marriage  with  Whites,  see  Marriage,  46. 

Separate  Schools  for,  see  Schools,  7,  8. 

Compelling  Admission  to  Public  Schools,  see 
Trial,  507. 

Editorial  Notes. 

See  also  Civil  Rights. 

Conflict  of  laws  as  to  validity  of  marriage 
between  white  person  and 
negro.     57:  167. 


NEPHEWS. 

Who  are,  see  Wills,  195. 


NERVOUS   PROSTRATION. 

Due  to  Flight,  see  Fright,  10. 
rroximate   Cause  of,   see   Proximate   Cause. 
140. 


—NEWSPAPER. 

NERVOUS  SHOCK. 

From  Wreck  of  Train,  see  Carriers,  262. 
Damages  for,  see  Damages,  III.  o. 
Proof  of,  see  Evidence,  1565. 
Allegation  as  to,  see  Pleading,  247. 
See  also  Fright. 
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NET. 

Damages  for  Injury  to,  see  Damages,  613. 
Use  of,  in  Fishing,  see  Fisheries,  16-22. 
Negligent    Injury    to,    see    Negligence,    156, 

246. 
As   Nuisance,   see   Nuisances,    90,    91,    138; 

Waters,  162. 


NEWLY  DISCOVERED  EVIDENCE. 
New  Trial  for,  see  New  Trial,  IV. 


NEW  PROMISE. 


To    Interrupt    Statute    of   Limitations,    see 
Limitation  of  Actions,  266-276. 


NEWSBOY. 


As  Passenger,  see  Carriers,  42. 
In  Elevator  as  Trespasser,  see  Elevators,  14. 
Evidence  as  to  Right  to  Ride  in  Elevator, 
see  Evidence,  1905. 

Editorial  Notes. 

As  a  passenger.     22:  796. 


NEWSPAPER. 


Refusal  to  Furnish  Copy  of  Court  Proceed- 
ings to,  see  Clerks,  17. 

Limiting  Amount  of  Recovery  for  Libel  by, 
see  Constitutional  Law,  838. 

Agreement  by  Owner  on  Selling,  Not  to  Be 
Connected  with  Other  Journal,  see  Con- 
stitutional Law,  1088. 

Contempt  by,  see  Contempt,  I.  b. 

Liability  of  Publishers  of,  for  Contempt,  see 
Contempt,  7. 

Contract  for  Control  of,  see  Contracts,  470; 
Injunction,   86. 

V^alidity  of  Contract  to  Use,  to  Influence 
Action  of  Political  Convention,  see  Con- 
tracts,   489. 

Contract  against  Publishing,  see  Contracts, 
559,    571. 

Injunction  against  Publishing,  see  Injunc- 
tion, 87. 

Designation  of.  for  County  Printing,  see 
Counties,  84. 

Articles  in.  as  Evidence,  see  Evidence,  1016, 
1017,  2102. 
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Complaint  for  Sale  of,  see  Indictments,  etc., 
67. 

Liability  for  Libel,  see  Libel  and  Slander. 

Class  Legislation  as  to  Libel  by,  see  Con- 
stitutional Law,  344-346. 

Compelling  Contract  to  Furnish  News  to, 
see  Mandamus,  11,   154. 

As  to  Press  Associations,  see  Press  Associa- 
tions. 

Publication  in,  see  Publication. 

As  to  Sunday  Newspapers  Generally,  see 
Sunday,  21,  22. 

Contract  for  Publishing  and  Selling  on  Sun- 
day, see  Contracts,  303a. 

Taxation  of  Good  Will  of,  see  Taxes,  117, 
119. 

1.  A  person  to  whom  a  paper  is  sent 
without  his  knowledge  or  consent  either  ex- 
pressed or  implied,  although  it  is  done  under 
a  valid  contract  with  a  third  person,  is  not 
a  "subscriber"  within  the  meaning  of  Iowa 
Code,  §  307,  as  amended  (McClain's  Code,  § 
428),  requiring  supervisors  to  select  as  the 
official  newspapers  of  the  county  the  two 
having  the  largest  number  of  bona  fide  year- 
ly subscribers  within  the  county.  Ashton 
V.  Stoy,  m  Iowa,  197,  64  N.  W.  804,    30:  584 

2.  An  amendment  of  the  list  of  subscrib- 
ers by  adding  the  name  of  one  omitted 
should  be  refused  by  the  district  court  on 
review  of  the  action  of  the  board  of  super- 
visors  in   the'  selection   of   a   county  news- 


paper. 


Id. 


3.  A  motion  in  a  district  court  to  require 
plaintiffs  to  state  more  particularly  the 
manner  in  which  they  were  aggrieved  by 
the  action  of  the  board  of  supervisors  in  the 
selection  of  a  county  newspaper  under  Iowa 
Code,  §  307,  is  properly  overruled.  Id. 
Discrimination  between. 

4.  A  corporation  engaged  in  collecting 
and  vending  news,  with  charter  power  to 
own  and  operate  telegraph  lines  and  exer- 
cise the  right  of  eminent  domain,  cannot 
discriminate  between  newspaper  publishers 
in  the  sale  of  its  news,  since  its  business  is 
affected  with  a  public  interest.  Inter- 
Ocean  Publishing  Co.  v.  Associated  Press, 
184  111.  438,  56  N.  E.  822.  48:  568 

5.  A  by-law  of  a  press  association  which 
provides  that  its  members  shall  not  furnish 
its  special  news  to  or  receive  news  from 
any  person  or  corporation  which  shall  have 
been  declared  antagonistic  to  such  associa- 
tion is  void  as  creatinir  a  monopoly.  Id. 
What  is. 

6.  The  principal  distinguishing  feature  of 
a  newspaper  in  contemplation  of  a  statute 
providing  for  the  publication  of  notices  in 
newspapers  is  that  it  be  a  publication  ap- 
pearing at  regular  or  almost  regular  inter- 
vals, at  short  periods  of  time,  as  daily  or 
weekly,  usually  in  sheet  form  and  contain- 
ing news;  that  is,  reports  of  happenings  of 
recent  occurrences  of  a  varied  character, 
such  as  ])olitical,  social,  moral,  religious,  and 
other  suljjpcts  of  a  similar  nature,  local  or 
fcjrciirii.  iiitonded  for  the  information  of 
t'lio  L:iMii-r:il  ri'adrr.  Iluii-coin  v.  Mover,  60 
Nel,.  r,S.  S2  X.  W.  114.  48:  409 

7.  A       weekly       pulilicatiou       circulating 


among  various  classes  of  people  within  the 
county  and  state  of  publication,  the  con- 
tents of  which  consist  principally  of  legal 
notices  and  information  regarding  the 
courts  and  of  legal  matters  in  general, 
while  it  also  contains  advertising  of  a  mis- 
cellaneous character,  literature  of  a  general 
kind,  and  a  limited  amount  of  general  news 
of  current  events,  is  a  newspaper,  within 
the  meaning  of  Neb.  Code  Civ.  Proc.  §  497, 
which  provides  for  publication  of  legal 
notices  in  a  newspaper.  Id. 

8.  A  weekly  journal  devoted  primarily  to 
the  interests  of  the  legal  profession,  but  con- 
taining matters  of  interest  to  the  general 
public,  such  as  personal  items,  notices  of 
passing  events,  a  record  of  property  trans- 
fers and  mortgages,  and  general  trade  ad- 
vertisements, and  having  bankers,  brokers, 
real  estate  agents,  merchants,  and  business 
men,  as  well  as  judges  and  lawyers,  among 
its  subscribers,  js  a  newspaper  within  the 
Michigan  statutes  providing  for  publication 
of  legal  notices  in  a  newspaper.  Lynch  v. 
Durfee,  101  Mich.  171,  59  N.  W.  409,    24:  793 

9.  A  daily  journal  having  a  circulation  of 
about  3,000  copies  among  judges,  lawyers, 
bankers,  collection  and  commercial  agencies, 
real  estate  dealers,  merchants,  and  other 
professional  and  business  men,  and  kept  on 
sale  at  public  news  stands,  although  devot- 
ed primarily  to  legal  matters,  but  publish- 
ing proceedings  of  the  board  of  public  works 
and  a  complete  record  of  deeds  filed  in  the 
recorder's  office,  as  well  as  mortgages,  me- 
chanics' and  other  liens,  assessments,  and 
sheriff's  sales  of  real  estate,  together  with 
quotations  of  local  securities,  and  railroad 
time-tables,  and  having  one  or  more  columns 
devoted  to  the  general  news  of  the  day, — is 
a  "newspaper  of  general  circulation"  within 
the  meaning  of  Ind.  Rev.  Stat.  1894,  §§  320, 
1299,  relating  to  the  publication  of  legal  no- 
tices. Lynn  v.  Allen,  145  Ind.  584,  44  N.  E. 
646,  33:  779 
Criminal  news  in. 

Prohibiting  Sale   of   Paper   Containing,    see 

Constitutional  Law,   1090. 
Question  for  Jury  as  to,  see  Trial,  506. 

10.  The  gist  of  the  offense  committed  by 
a  violation  of  Conn.  Pub.  Acts  1895,  p.  558, 
prohibiting  the  sale,  or  offering  for  sale,  of 
papers,  books,  or  magazines  devoted  to  the 
publication  of  criminal  news,  police  reports, 
and  pictures  or  stories  of  crime,  is  the  mass- 
ing of  such  immoralities  in  one  publication, 
whatever  the  motive,  and  that  the  paper  ia 
mainly  devoted  to  such  matters.  State  v. 
McKee,  73  Conn.  18,  46  Atl.  409,         49:  542 

Editorial  Notes. 

As   manufactures.     14:  108. 

Liability  of  newspaper  proprietor  for  libel 
published  without  hia 
knowledge  or  consent. 
26:  779. 


NEWSPAPER    CONTRIBUTOR. 

Liability  for  Libel,  see  Libel  and  Slander,  4. 
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NEW  TRIAL. 

I.  In  General;  As  Matter  of  Right. 
II.  For   Errors  of  the  Court. 
III.  For  Matters  Pertaining  to  Jury  or  Ver- 
dict. 

a.  In   General. 

b.  Erroneous    Verdict. 

c.  Selection   and    Qualification   of,   or 

Influence  upon,  Jurors. 

d.  Misconduct        or      Separation      of 

Jurors;  Compromise  Verdict. 
IV.  New  Evidence;  Surprise. 
V.  Practice. 

a.  In  General ;  Time. 

b.  Motion;  Statement. 

c.  Evidence;  Affidavits  Generally. 

d.  Testimony  or  Affidavits  of  Jurors. 

e.  Remittitur. 

f.  Granting  New  Trial  of  Some  of  Is- 

sues. 
VI.  Editorial  Notes. 

Appealability  of  Order  as  to.  see  Appeal 
and  Error,  23-25. 

Curing  Defects  in  Motion  for,  see  Appeal 
and  Error.  250. 

Assignment  of  Error  as  to  Refusal  of,  see 
Appeal  and  Error,  268. 

Effect  of  Both  Parties  Moving  for,  see  Ap- 
peal and  Error,  358. 

Review  of  Decision  as  to,  on  Appeal,  see 
Appeal  and  Error,  461-463,  579-584. 

Decision  by  Appellate  Court  as  to,  see  Ap- 
peal and  Error,  1182. 

Motion  and  Order  as  to,  as  Part  of  Record, 
see  Appeal  and  Error,  IV.  k. 

Raising  Question  for  Review  on  Appeal  by 
Motion  for,  see  Appeal  and  Error,  V.  d. 

Grounds  for,  on  Appeal,  see  Appeal  and 
Error,  VIII.   c. 

In  Ejectment,  see  Ejectment,  IV. 

In  Eminent  Domain  Case,  see  Eminent  Do- 
main, II.  d. 

Order  Denjing,  see  Motions  and  Orders,  5,  6. 


I.  In  General;  As  Matter  of  Right. 
For  Editorial  Notes,  see  infra,  VI.  §  1. 

1.  A  new  trial  will  not  be  granted  where 
it  is  apparent  that  the  result  of  another 
would  probably  be  the  same.  Levson  v.  Da- 
vis, 17  Mont.  220,  42  Pac.  775,  "  31:  429 
[Writ  of  Error  dismissed  by  the  Supreme 
Court  of  the  United  States  in  170  U.  S.  30, 
42  L.  ed.  939,  18  Sup.  Ct.  Rep.  500.] 
Remarks   of   attorney. 

See  also  infra,  74. 

2.  To  make  objectionable  remarks  of  tlie 
prosecuting  attorney  a  ground  for  new  trial, 
the  defendant  must  object  at  the  time  and 
request  a  charge  to  the  jurv  not  to  con- 
sider them.  State  v.  Hull',  18  R.  I.  207.  26 
Atl.  191.  20:  009 
As  matter  of  right. 

See  also  infra.  27. 

For  Editorial  Notes,  see  infra,  VI.  ^  1. 

3.  A  new  trial  is  a  matter  of  right  where 
a  question  of  title  is  presented  by  a  counter- 


claim in  a  suit  for  partition.     Robertson  v. 
Vancleave,  129  Ind.  217,  231,  26  N.  E.  899, 

15:  68 
4.  Where  an  action  embracing  a  sub- 
stantive cause  in  which  a  new  trial  as  mat- 
ter of  right  is  not  allowable,  as  well  as 
other  causes  in  which  such  new  trial  is 
allowable,  proceeds  to  judgment,  the  former 
cause  will  control  and  warrant  the  refusal 
of  a  second  trial.  Wilson  v.  Brookshire, 
126  Ind.  497,  25  N.  E.  131,  9:  792 


II.  For  Errors  of  the  Court. 

In  refusing  continuance. 
Harmless  Error  in  Refusing  Proper  Instruc- 
tions as  to,  see  Appeal  and  Error,  1068. 

5.  Refusal  of  a  continuance  of  a  prose- 
cution for  statutory  rape  upon  a  person  un- 
der fifteen  years  of  age,  to  enable  defendant 
to  procure  the  attendance  of  a  witness  who 
would  testify  that  he  knew  that  prosecutrix 
was  born  more  than  fifteen  years  before  the 
commission  of  the  alleged  offense,  is  ground 
for  new  trial  in  case  of '  conviction.  Brock 
V.  State,  44  Tex.  Crim.  Rep.  335,  71  S.  W. 
20,  60:  465 
Admission    of    evidence;    matters    read    to 

jury. 

6.  The  admission  of  evidence  of  the  age, 
at  the  time  of  death,  of  the  parents  of  one 
killed  by  accident,  for  the  purpose  of  show- 
ing his  expectation  of  life,  although  errone- 
ous because  of  remoteness,  is  not  ground 
for  new  trial.  Rincicotti  v.  John  J.  O'Brien 
Contracting  Co.  77  Conn.  617,  60  Atl.  115, 

69:936 

7.  A  claim  that  the  jury  in  a  criminal 
case  was  prejudiced  by  a  report  of  a  grand 
jury  as  to  the  enforcement  of  criminal  law, 
which  was  read  before  them,  comes  too  late 
on  a  motion  for  a  new  trial.  Season  v. 
State,  43  Tex.  Crim.  Rep.  442,  67  S.  W.  96, 

69:  193 
As  to  instructions. 
See  also  infra,  11,  69. 

8.  A  new  trial  should  not  be  granted,  not- 
withstanding errors  of  law  in  giving  or  re- 
fusing instructions,  where  the  verdict  is  in 
accordance  with  the  true  law.  Holwerson 
V.  St.  Louis  &  S.  R.  Co.  157  Mo.  216,  57  S. 
W.  770,  50:  850 

9.  When  the  court  has  improperly  in- 
structed the  jury  as  to  the  law  governing 
the  facts  as  shown  in  evidence,  a  verdict  in 
accordance  with  such  instructions  should,  on 
motion  of  the  prejudiced  party,  be  promptly 
set  aside,  and  a  new  trial  granted.  Dorr  v. 
Camden,  55  W.  Va.  226,  46  S.  E.  1014, 

65:  348 

10.  Refusal  of  an  instruction  presenting  a 
question  raised  by  the  pleadings  and  the 
evidence  is  sufficient  ground  for  setting 
aside  a  verdict.  Hurt  v.  Ford,  142  Mo.  2^3. 
44  S.  W.  228,  41:  823 


III    For  Matters  Pertaining  to  Jury  or  Ver- 
dict. 

a.  In    General. 

11.  The  court  charges  upon  the  law  of  the 
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oase,  and  it  is  the  duty  of  the  jury,  in  their 
verdict,  to  conform  thereto;  but  if  they  fail 
to  do  so,  it  is  the  duty  of  the  court  to  set 
aside  the  verdict.  South  Florida  R.  Ck).  v. 
Rhoads,  25  Fla.  40,  5  So.  633,  3:  733 

b.  Erroneous  Verdict. 

Testimony  or  Affidavit  of  Jurors  to  Im- 
peach, see  infra,  75-82. 

In  Eminent  Domain  Case,  see  Eminent  Do- 
main, 202. 

See  also  Trial,  927. 

12.  In  replevin  for  chattels,  by  the  vendor 
against  the  vendee,  who  has  paid  no  part  of 
the  purchase  price,  a  new  trial  should  be 
ordered  where  there  is  a  general  verdict  for 
defendant  for  the  value  of  the  property. 
Peck  V.  Bonebright,  75  Iowa,  98,  39  N.  W. 
213,  1:  155 

13.  An  objection  that  the  verdict  did  not 
contain  a  separate  valuation  of  the  articles 
taken  cannot  be  raised  for  the  first  time  on 
a  motion  for  new  trial  by  the  defendant  in 
an  action  of  replevin,  against  whom  a  ver- 
dict has  been  returned  which  is  sufficient 
to  support  the  judgment  rendered.  Hobbs 
V.  Clark,  53  Ark.  411,  14  S.  W.  652,  9:  526 
Insufficiency  of  evidence  to  sustain. 

See  also  infra,  71. 

14.  That  the  evidence  is  not  sufficient 
to  sustain  the  verdict  is  not  a  cause  for  new 
trial  in  criminal  actions.  Baura  v.  State, 
157  Ind.  282,  61  N.  E.  672,  55:  250 

15.  A  new  trial  must  be  granted  where 
the  facts  found  in  a  special  verdict  are  in- 
sufficient to  support  the  judgment  for  plain- 
tiff, by  reason  of  the  absence  of  findings  on 
matters  in  dispute  essential  to  the  com- 
plete determination  of  the  issues.  Beare  v. 
Wright  (N.  D.)  103  N.  W.  632,  69:  409 

16.  When  facts  found  are  not  sustained 
by  the  evidence,  the  question  is  properly 
brought  before  the  court  for  review  by  a 
motion  for  new  trial,  and  not  by  a  motion 
to  strike  out  portions  of  the  finding.  Tark- 
ington  v.  Purvis,  128  Ind.  182,  25  N.  E. 
879,  9:  607 

17.  The  rule  as  to  the  assessment  of  dam- 
ages for  property  taken  under  the  eminent 
domain  act  is  that,  where  there  is  a  con- 
flict of  evidence,  and  the  verdict  is  consist- 
ent with  all  the  facts  and  circumstances  in 
the  case,  it  will  not  be  set  aside  merely  be- 
cause the  court  may  regard  the  weight  of 
evidence  in  the  record  against  it;  but  when 
it  clearly  appears  that  the  amount  fixed  is 
wholly  inconsistent  with  and  contrary  to  all 
the  proofs,  it  is  the  duty  of  the  court  to 
interfere  and  resubmit  the  case  to  another 
jurv.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Schneider.  127  111.  144,  20  X.  E.  41,  2:  422 
Inadequate  or  excessive  verdict. 

Review  of  Discretion  as  to,  see  Appeal  and 

Error,  583. 
For  Editorial  Notes,  see  infra.  VT.  §  1. 

IS.  Inarlequacv  of  daniap^ps  may  he  a 
ground  of  settinp  aside  a  vfrdir-t  and  order- 
ing a  new  trial.  T'pnton  v.  Collins,  125  N. 
C.  83,  34  .S.  E.  242.  47:  33 


19.  A  new  trial  will  not  be  granted  for 
permitting  the  jury  to  allow  interest  upon 
the  amount  allowed  for  injury  to  property 
from  falling  walls  from  the  time  of  the  in- 
jury, instead  of  instructing  them  to  put  the 
plaintiff  in  as  good  a  position  as  if  the 
damages  had  been  paid  at  the  time  of  the 
injury,  in  the  absence  of  anything  to  show 
that  defendant  was  injured  thereby.  Ains- 
worth  V.  Lakin,  180  Mass.  397,  62  N.  E.  746, 

57:  132 

20.  Legatees  of  the  distributee  of  an 
intestate,  who  were  not  given  notice  of  a 
proceeding  to  establish  a  claim  against  the 
intestate  estate  for  the  payment  of  which 
their  legacies  will  be  required,  should  be  al- 
lowed a  new  trial  of  an  action  brought  to 
establish  a  claim  against  such  estate,  under 
a  statute  giving  a  right  to  a  new  trial  for 
want  of  actual  notice  to  any  defendant 
when  a  just  defense  in  whole  or  in  part  ex- 
ists, where  the  claim,  as  allowed,  is  nearly 
double  the  amount  presented  to  the  adminis- 
trator within  the  time  allowed  for  the  pres- 
entation of  claims,  and  the  payment  of  a 
note  which  is  alleged  to  have  been  given  in 
satisfaction  of  the  claim  was  not  pleaded 
in  the  action,  and,  although  given  in  evi- 
dence, was  wholly  withdrawn  from  consider- 
ation. Winchell  v.  Sanger,  73  Conn.  399,  47 
Atl.    706,  66:  935 

c.  Selection  and  Qualification  of,  or  Influence 
upon,  Jurors. 

Reversible    Error    as    to,    see    Appeal    and 

Error,  VII.  m,  7,  6. 
For  Editorial  Notes,  see  infra,  VI.  §  3. 

21.  Where  irregularities  occur  in  the 
summoning  of  a  special  venire,  it  is  in- 
cumbent upon  the  defendant  or  his  counsel 
to  interpose  his  objection  at  the  proper  time, 
and  it  is  waived  if  it  is  raised  for  the  first 
time  after  verdict.  Queenan  v.  Territory, 
11  Okla.  261,  71  Pac.  218,  61:324 

22.  The  allowance  of  more  peremptory 
challenges  than  the  statute  allows  is  not 
ground  for  new  trial  in  favor  of  one  who 
has  had  a  fair  trial  notwithstanding  the 
error.  Stevens  v.  Union  R.  Co.  26  R.  I.  90, 
58  Atl.  492,  66:  465 
Excusing  juror. 

As   Ground    for    Reversal,    see    Appeal    and 
Error,  1122,  1124. 

23.  The  excusing  of  a  juror  by  the  court 
of  its  own  motion  in  a  criminal  case  is  not 
ground  for  a  new  trial  in  favor  of  accused, 
where  it  does  not  appear  that  he  did  not 
have  a  fair  and  impartial  trial  by  a  compe- 
tent jury,  that  the  state  had  exhausted  all 
its  challenges,  or  that  by  the  action  of  the 
court  the  panel  was  depleted.  Keady  v. 
People,  32  Colo.  57,  74  Pac.  892,  66:  353 
Qualification. 

For  Editorial  Notes,  see  infra.  VI.  §  3. 
See  also  infra.  85. 

24.  A  principal  cause  of  challenge  to  a 
juror,  which  was  not  known,  and  was  not 
and  could  not  have  been  known  by  the 
exercise  of  ordinary  diligence,  until  after  the 
verdict,   will   not   require   a  new  trial   of   a 
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criminal  case,  unless  injustice  resulted  to 
the  prisoner  from  the  fact  that  such  juror 
served;  and  in  determining  this  the  court 
should  look  only  to  the  evidence  touching 
such  cause  of  challenge,  and  not  to  that  as 
to  the  prisoner's  guilt.  State  v.  Harrison, 
36  W.  Va.  729,  15  S.  E.  982,  18:  224 

25.  Failure  to  challenge  a  juror  for  cause 
as  to  his  competency,  and  to  examine  him 
or  other  witnesses  in  support  of  the  chal- 
lenge, is  a  waiver  of  the  right  of  challenge, 
though  the  fact  of  incompetency  is  not 
known  to  the  party  until  after  the  trial. 
State  V.  Pickett,  103  Iowa,  714,  73  N.  W. 
346,  39:  302 

26.  Failure  of  an  accused  to  challenge  a 
juror  whom  he  knows  to  be  disqualified  is  a 
waiver  of  objection,  and  estops  him  from 
setting  up  the  disqualification  as  ground  for 
a  new  trial.  State  v.  Hartley,  22  Nev.  342, 
40  Pac.  372,  28:  33 

27.  A  right  to  a  new  trial  as  matter  of 
law  is  not  lost  by  failure  to  take  the  statu- 
tory course  to  remove  from  the  panel  a 
juror  who  is  related  to  the  parties  within 
such  a  degree  as  to  be  by  statute  dis- 
qualified to  sit,  if  knowledge  of  the  relation- 
ship is  not  obtained  until  after  the  trial. 
Jewell  V.  Jewell,  84  Me.  304,  24  Atl.  858, 

18:  473 

28.  Objection  to  a  juror  because  he  is  a 
nonresident  of  the  county  comes  too  late  on 
motion  for  new  trial.  People  v.  McFarlane, 
138  Cal.  481,  71  Pac.  568,  72  Pac.  48,    61:  245 

29.  Under  Tex.  Code  Crim.  Proc.  art.  631, 
requiring  a  trial  juror  in  a  criminal  case  to 
be  asked  whether  he  is  a  householder  of  the 
county  and  a  freeholder  of  the  state,  and 
providing  that,  if  he  answers  under  oath 
that  he  is,  he  is  qualified  until  the  con- 
trary appears,— proof  by  defendant,  on 
motion  for  a  new  trial,  that  such  juror  does 
not  possess  those  qualifications,  is  cause  for 
a  new  trial.  Brackenridge  v.  State,  27  Tex. 
App.  513,  11  S.  W.  630,  4:  360 

30.  The  inability  of  a  juror  to  read  or 
write  the  English  language,  which  is  not 
known  to  the  defendant  in  a  prosecution  un- 
til after  the  trial,  does  not  entitle  the  latter 
to  a  new  trial.  State  v.  Pickett,  103  Iowa, 
714,  73  N.  W.  346.  39:  302 

31.  The  fact  that  a  juror  who  sat  in  a 
criminal  case  was  also  a  member  of  the 
grand  jury  by  which  the  bill  was  found  will 
not  sustain  a  motion  to  arrest  judgment, 
where  no  objection  to  the  juror  was  made 
on  the  trial.  State  v.  Cooler.  30  S.  C.  105, 
8  S.  E.  692,  3:  181 

32.  To  set  aside  a  verdict  because  of  an 
opinion  entertained  by  a  juror  before  he  was 
sworn,  it  must  appear  to  have  been,  not 
merely  unsubstantial  and  hypothetical,  but 
such  as  would  have  excluded  him  if  it  had 
been  known  before  he  was  sworn.  State  v. 
Harrison.  36  W.  Va.  729,  15  S.  E.  982. 

18:  224 

33.  Failure  to  object  to  a  juror  who  has 
been  convicted  of  a  felony,  when  that  fact 
is  called  to  the  attention  of  defendant's 
coimsel  during  the  progress  of  a  criminal 
trial,  waives  any  objection  to  the  disquali- 
fication, and  an  objection  made  after  a  ver- 


dict   has    been   rendered,    upon    motion    for 
new  trial,  comes  too  late.     Queenan  v.  Terri- 
tory, 11  Okla.  261,  71  Pac.  218,  61:  324 
Improper  influence;  coercion. 
Coercion  as  Ground  for  Reversal,  see  Appeal 

and  Error,   1130,  1131. 
See  also  infra,  48;  Trial,  891. 

34.  The  court  will  not  set  aside  a  verdict 
merely  because  a  newspaper,  during  the 
trial,  made  improper  reference  to  the  trial 
and  the  case.  Kerr  v.  Lunsford,  31  W.  Va. 
659,  8  S.  E.  493,  505,  2:  668 

35.  An  obvious  eff"ort  of  the  court  to  drive 
the  members  of  the  jury  into  an  agreement 
requires  a  new  trial,  if  they  agree.  People 
v.  Sheldon,  156  N.  Y.  268,  50  N.  E.  840, 

41 :  644 

36.  When,  after  the  jury  have  returned 
to  the  courtroom  with  the  announcement 
that  they  cannot  agree  upon  a  verdict,  the 
judge  sends  them  back  to  their  room,  with 
instructions  which  cause  them  to  after- 
ward agree  upon  a  verdict  which  shows  evi- 
dence of  a  compromise  of  opinion,  and  a 
yielding  by  some  of  the  jury  of  their  con- 
victions as  to  what  the  verdict  should  be, 
the  verdict  will  be  set  aside.  Randolph  v. 
Lampkin,  90  Ky.  551,  14  S.  W.  538,      10:  87 

37.  A  joking  remark  to  the  jury,  that 
they  can  have  "all  night  if  necessary,"  in 
answer  to  the  foreman's  promise  to  knock 
at  a  certain  time  and  let  the  court  know 
if  they  had  agreed,  made  by  an  ofiicer  sent 
to  inquire  if  there  was  prospect  of  agree- 
ment, is  not  to  be  regarded  as  a  threat  to 
keep  them  out  all  night,  or  as  putting  such 
a  constraint  upon  them  as  to  render  their 
verdict  void,  where  it  does  not  appear  that 
any  prejudice  resulted  from  it.  Darling  v. 
New  York,  P.  &  B.  R.  Co.  17  R.  I.  708,  24 
Atl.    462,  16:  643 

38.  Instructing  a  jury  shortly  before  12 
o'clock  Saturday  night,  that  they  will  have 
to  cease  deliberations  during  Sunday,  and 
will  be  kept  together  and  given  their  meals 
and  a  place  to  sleep  at  their  own  expense, 
is  sufficient  to  require  a  setting  aside  of  a 
verdict  which  was  rendered  by  the  jury  in 
a  few  minutes  thereafter.  Henderson  v. 
Reynolds,  84  Ga.  159,  10  S.  E.  734,      7:  327 

39.  One  convicted  of  crime  is  entitled  to 
a  new  trial  where  the  sheriff,  after  the  case 
had  been  submitted  to  the  jury,  divided 
them  into  three  groups,  and  locked  them  in 
separate  rooms  on  different  floors  of  the 
hotel  for  the  night,  notwithstanding  the 
court  had  directed  him  to  keep  them  to- 
gether, in  accordance  with  the  provisions 
of  the  statute,  unless  it  is  affirmatively 
shown  that  no  prejudice  resulted  therefrom. 
People  V.  Adams,  143  Cal.  208,  76  Pac.  954, 

66:  247 

d.  Misconduct     or     Separation     of    Jurors; 
Compromise  Verdict. 

For  Editorial  Notes,  see  infra,  VI.  §  1. 

Misconduct  generally. 

Testimony  or  Affidavit  of  Jurors  as  to.  see 

infra".    80-82.    84. 
See  also  infra.  73:  Trial.  890. 

40.  It  is  not  misconduct  on  the  part  of  a 
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jury  to  procure  and  read  law  books  after 
they  have  concluded  their  deliberations,  and 
decided  upon  their  verdict,  although  it  has 
not  been  formally  rendered  in  open  court. 
State  V.  Wilson,  40  La.  Ann.  751,  5  So.  52, 

1:  795 

41.  A  conversation  between  jurors  and 
others,  out  of  the  hearing  of  the  officer  in 
charge,  raises  a  presumption  that  it  was 
prejudicial  to  the  prisoner;  but  this  pre- 
sumption is  overcome  where  it  is  shown, 
beyond  a  reasonable  doubt,  that  the  con- 
versation was  of  such  a  character  as  could 
not  have  affected  the  verdict  in  any  way. 
State  V.  Cotts,  49  AY.  Va.  615,  39  S.  E.  605, 

55:  176 

42.  Mere  business  conversation  by  a  juror 
with  another  person,  entirely  foreign  to  the 
case  on  trial,  in  the  presence  and  hearing  of 
the  sheriff  and  other  jurors,  will  not  avoid 
the  verdict.  State  v.  Harrison,  36  W.  Va. 
729,  15  S.  E.  982,  18:  224 
Use  of  intoxicants. 

As   Ground   for   Reversal,    see    Appeal   and 
Error,  1128. 

43.  A  verdict  will  not  be  set  aside  for  a 
new  trial  by  proof  that  the  jurors  went  to 
a  public  bar  and  drank  whiskey  and  other 
intoxicating  liquors,  where  no  intoxication 
of  any  juror  is  shown,  or  any  mental  or 
other  unfitness  on  account  of  the  drinking. 
Burgess  v.  Territorv,  8  Mont.  57,  19  Pac. 
558,  '  1 :  808 

44.  If  intoxicants  be  shown  to  have  been 
used  by  the  jury  impaneled  in  a  capital 
case,  the  presumption  arises  in  favor  of  the 
convicted  defendant  that  it  resulted  in- 
juriously to  him;  and  the  burden  is  on  the 
state  to  show  affirmatively,  to  the  entire 
satisfaction  of  the  court,  that  their  use  was 
to  such  a  limited  extent  as  completely  to 
negative  any  harm  to  the  defendant  from 
its  use  bv  the  jurv,  or  anv  member  of  it. 
Gamble  v".  State,  44  Fla.  429,  33  So.  471, 

60:  547 
Separation. 

Affidavit  of  Juror  Disproving,  see  infra,  83. 
Presumption   as   to.  on   Appeal,   see    Appeal 

and  Error,  451. 
As    Ground    for    Reversal,    see    Appeal    and 

Error.   1129. 
See  also  Trial,  5. 
For  Editorial  Notes,  see  infra,  VI.  §  1. 

45.  A  mere  separation  of  the  jury  will  not 
entitle  a  person  to  a  new  trial,  altlioiigh  in 
a  criminal  case  where  there  has  been  an  im- 
proper separation  the  state  has  the  burden 
of  showing  beyond  reasonable  doubt  that  no 
injury  resulted  therefrom  to  tlie  prisoner. 
State  V.  Harrison.  36  W.  Va.  729.  1.")  S.  E. 
9,82.  IS:  224 

4fj.  The  mere  sejiaration  of  jvirors  who 
remain  in  the  eare  and  rustody  of  several 
deputies,  although  unneeessai'v  and  repre- 
hensil)le.  is  not  sueli  an  imiu-oper  separation 
a^  raises  a  presumption  of  imput'itv  in  the 
verdict.  State  v.  Cott^.  40  ^^^  \a'.  01.1,  39 
S.    i:.    fill.-).  ,-),-):  176 

47.  Tlie  mere  ^ejiai-atifin  of  juror,~.  im-  ; 
]',ii;cled  to  try  a  eapila!  f-ase.  frrmi  their  fel-  i 
1"'\\-.    \sitliont    the    attendance   of   an    officer, 


although  an  irregularity,  is  not  a  sufficient 
cause  for  setting  aside  the  verdict,  if  the 
court  is  satisfied  that  the  prisoner  has  not 
sustained  any  injury  from  such  separation. 
Gamble  v.  State,  44  Fla.  429,  33  So.  471, 

60:  547 

48.  The  mere  separation  of  the  jurors  in  a 
murder  trial,  without  the  consent  of  the 
court,  under  circumstances  affording  an  op- 
portunity for  the  exercise  of  improper  influ- 
ences over  them,  does  not  require  the  grant- 
ing of  a  new  trial,  where  the  counter  evi- 
dence of  the  state  clearly  shows  that  no  im- 
proper influences  were  used  or  attempted; 
but  the  burden  is  on  the  state  to  show  such 
facts,  as  prejudice  to  the  defendant  will  in 
the  first  instance  be  presumed.  State  v. 
Pancoast,  5  N.  D.  516,  67  N.  W.  1052. 

35 :  518 
Compromise  verdict. 

Affidavit  of  .Juror  as  to,  see  infra,  81.  82. 
See  also  supra,  36. 

49.  A  verdict  will  not  be  permitted  to 
stand  whieh  is  the  result  of  an  agreement 
between  the  jurors,  after  ascertaining  that 
they  are  unable  to  unite  upon  a  verdict,  to 
take  a  certain  number  of  ballots  and  render 
the  verdict  in  favor  of  the  party  receiving 
a  majority  of  the  ballots  cast,  the  jurors 
favoring  the  party  in  the  minority  agreeing 
to  abide  by  the  result.  Hauk  v.  Allen,  126 
Ind.  568,  25  X.  E.  897,  11:  706 


IV.  New  Evidence;  Surprise. 

Review  of  Discretion  as  to.  see  Appeal  and 

Error,  582. 
See  also  infra,  61,  63,  64,  70;  Trial,  25. 

Newly  discovered  evidence. 

For  Editorial  Notes,  see  infra,  VI.  §  2.     • 

50.  New  facts  declared  in  an  affidavit  for 
new  trial  will  be  insufficient  if  they  could 
not  possibly  have  changed  the  result.  Louis- 
ville &  N.  R.  Co.  V.  Gilbert,  88  Tenn.  430,  12 
S.  W.   1018,  7:  162 

51.  The  rule  denying  a  new  trial  for 
merely  cumulative  evidence  does  not  apply 
where  the  evidence  is  to  prove  an  alibi. 
State  V.  Stowe,  3  Wash.  206,  28  Pac.  337, 

14:  609 

52.  Newly  discovered  testimony,  for  the 
purpose  of  impeaching  a  witness  who  has 
testified  on  the  trial  is  insufficient  to  justify 
the  allowance  of  a  new  trial.  State  v.  Burt, 
41  La.  Ann.  787,  6  So.  631,  6:  79 

53.  A  new  trial  on  the  ground  of  newly 
discovered  evidence  is  not  warranted  in  an 
action  for  injuries  caused  by  a  defective 
electric  wire,  by  the  fact  that  the  record  at 
police  headquarters  does  not  show  that 
notice  of  the  defect  was  sent  in  as  stated 
by  a  patrolman  who  testified  that  he  report- 
ed the  defect  before  the  accident  happened. 
Denver  Consol.  Elec.  Co.  v.  Simpson.  21  Colo. 
371.  41    Pac.  499,  31:  566 

54.  A  new  trial  cannot  be  granted  in  a 
criminal  case  for  newly  discovered  evidence 
to  rebut  the  testimony  of  one  of  the  state's 
medical  witnesses,  who  testified  that  he 
vaccinated  accused  and  observed  his  condi- 
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tion  on  a  certain  day,  by  showing  that  the 
witness  was  mistaken,  where  the  accused 
and  his  counsel  knew  before  the  trial  ended 
that  there  was  no  evidence  of  recent  vacci- 
nation of  the  accused,  and  had  access  to  the 
prison  records  to  determine  the  medical 
treatment  of  him.  State  v.  Quigley,  26  R. 
I.  263,  58  Atl.  905,  67 :  322 

55.  A  new  trial  on  the  ground  of  newly 
discovered  evidence  in  a  homicide  case  will 
not  be  denied  for  lack  of  diligence,  where 
defendant  is  a  poor,  ignorant,  obscure  tramp 
tinker  without  money,  standing,  friends,  or 
even  acquaintances,  and  who  was  shut  up  in 
jail  obliged  to  rely  on  the  efforts  of  counsel 
appointed  to  defend  him,  and  some  diligence 
is  shown,  although  an  important  part  of  the 
newly  discovered  evidence,  which  is  to  show 
an  alibi,  is  that  of  a  person  at  whose  house 
the  defendant  called  on  the  day  of  the  homi- 
cide. State  V.  Stowe,  3  Wash.  206,  28  Pac. 
337,  14:  609 

56.  A  new  trial  of  an  indictment  against 
a  physician  for  causing  the  death  of  a  wom- 
an upon  whom  he  attempted  to  produce  an 
abortion  should  not  be  granted  for  newly 
discovered  evidence  which  consists  of  state- 
ments of  a  nurse  in  his  employ  as  to 
declarations  of  deceased,  where  there  is 
nothing  to  show  that  he  could  not,  by  rea- 
sonable diligence,  have  discovered  the  evi- 
dence before  the  trial.  State  v.  Power.  24 
Wash.  34.  63  Pac.  1112,  63:  902 

57.  Testimony  discovered  after  a  convic- 
tion of  statutory  rape  upon  a  female  under 
fifteen  years  of  age,  that  the  mother  of 
prosecutrix  bore  a  female  child  a  little  more 
than  fifteen  years  before  the  commission  of 
the  alleged  offense,  which  may  have  been 
the  prosecutrix,  will  warrant  a  new  trial. 
Brock  V.  State,  44  Tex.  Crim.  Rep.  335.  71 
S.  W.  20,  60:  465 
Surprise. 

58.  A  new  trial  cannot  be  granted  for 
surprise  in  the  case  made  by  the  evidence 
which  the  court  permitted  to  be  intro- 
duced, where  there  is  nothing  to  show  that 
the  complaining  party  would  be  able  to 
fortify  or  strengthen  the  case  which  he  has 
made.  Jefferson  Min.  Co.  v.  Anchoria-Le- 
land  Min.  &  Mill.  Co.  32  Colo.  176,  75  Pac. 
1070,  64:  925 

59.  Surprise  occasioned  by  the  refusal  to 
admit  a  bill  of  sale  in  evidence  because  not 
proved  to  have  been  properly  executed  is  not 
a  good  cause  for  new  trial,  where  such  proof 
could  have  been  procured  by  the  use  of  ordi- 
narv  diligence.  Tittman  v.  Thornton.  107 
Mo."  500,  17  S.  W.  979,  IG:  410 
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rupon  whom  rested  the  burden  of  proof  in 
respect  to  those  facts  failed  to  prove  them. 
Louisville.  N.  A.  &  C.  R.  Co.  v.  Buck,  116 
Ind.  566,  19  N.  E.  453.  2:  520 

61.  Failure  to  ask  the  appellate  court  to 
stay  proceedings  on  appeal  pending  an  ac- 
tion for  new  trial  for  newly  discovered  evi- 
dence will  not  deprive  one  of  the  benefit  of 
the  remedy  guaranteed  him  by  the  statute 
authorizing  new  trials  under  certain  cir- 
cumstances. Chambliss  v.  Hass,  125  Iowa, 
484,  101  N.  W.  153,  68:  126 

62.  The  fact  that  he  did  not  preside  at 
the  trial  or  hear  the  evidence  will  not  pre- 
vent the  successor  in  office  of  the  presiding 
judge  from  granting  a  new  trial  on  the 
ground  that  the  verdict  is  against  the 
weight  of  conflicting  evidence.  Wilson  v. 
California  C.  R.  Co.  94  Cal.  166,  29  Pac.  861, 

17:  685 
Waiver  or  loss  of  right  to  new  trial. 

63.  The  trial  court  is  not  deprived  of 
jurisdiction  to  grant,  within  the  period  al- 
lowed by  statute,  a  new  trial  for  newly  dis- 
covered evidence,  by  the  fact  that  the  judg- 
ment had  been  affirmed  on  appeal  and  execu- 
tion returned  satisfied.  Chambliss  v.  Hass, 
125  Iowa,  484,  101  N.  W.  153,  68:  126 

64.  Satisfaction  of  an  execution  is  not  a 
voluntary  payment,  so  as  to  deprive  the 
judgment  debtor  of  the  right  to  apply  for 
a  new  trial  for  newly  discovered  evidence, 
and  demand  a  restitution  of  the  amount 
paid.  Id. 
Time. 

Presumption  on  Appeal  as  to  Time  of 
Granting  Further  Extension  of,  see  Ap- 
peal and  Error,  447. 

For  Editorial  Notes,  see  infra,  VI.  §  1. 

65.  A  motion  for  a  new  trial  must  be 
made  within  the  time  fixed  by  the  statute, 
or  all  errors  occurring  at  the  trial  are 
waived.  McKinney  v.  State,  3  Wyo.  719, 
30   Pac.   293,  16:  710 

66.  A  statement  of  evidence  on  petition 
for  new  trial  may  be  filed  on  the  day  "to" 
which  the  time  for  filing  has  been  extended, 
since  the  extension  includes  the  day  to 
which  it  is  granted.  Crafts  v.  Carr,  24  R. 
L  397,  53  Atl.  275,  60:  128 

67.  Other  grounds  for  a  new  trial  cannot 
be  filed  after  a  motion  for  a  new  trial  has 
been  overruled  and  after  the  expiration  of 
the  three  days  allowed  for  filing  such 
grounds  bv  Ky.  Code,  §  342.  Kentucky  C. 
R.  Co.  V.  Smith,  93  Kv.  449,  20  S.  W.  392, 

18:  63 

68.  A  motion  for  a  new  trial  continued 
to  a  certain  term  remains  in  full  life  until 
heard  or  otherwise  disposed  of,  and  need 
not  be  further  continued  from  one  day  to 
another  during  the  term.  Carroll  v.  East 
Tennessee.  V.  &  C.  R.  Co.  82  Ga.  452.  10  S. 
E.  16.'].  6:  214 

h.  ^lotion  :   Statement. 


Prrjudicial     Error     in     l\'\i]ini_'     to     Specify 

Ground,  see  Appeal  and  Error.  847.  I  See  also  .supra.  06.  67. 

60.  If  a  verdict  is  silent  concerning  any  of  j  (19.  Setting  out  the  grounds  of  exception 
the  facts  in  issiK:-.  the  court  wiirnssiinie.  [  to  the  judge's  charge  i-^  not  necessary  on  a 
upon  motion  for  a  new  trial,  that  tlic  party     motion  for  new  trial  before  him.     Bernhardt 
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V.  Brown,  118  N.  C.  700,  24  S.  E.  527,  715, 
119  N.  C.  506,  26  S.  E.  162,  36:  402 

70.  A  motion  for  a  new  trial  because  of 
newly  discovered  evidence  is  insufficient  un- 
less it  states  the  facts  upon  which  the  court 
can  determine  that  due  diligence  has  been 
used.  St.  Louis  S.  W.  R.  Co.  v.  Stanfield, 
63  Ark.  643,  40  S.  W.  126,  37:659 

71.  A  statement  on  motion  for  new  trial 
because  the  evidence  does  not  justify  the 
decision,  which  contains  substantially  all 
the  evidence  given  at  the  trial,  need  not 
specify  the  particulars  in  which  it  is  in- 
sufficient. Di  Nola  V.  Allison,  143  Cal.  106, 
76  Pac.  976,  65:  419 

72.  Facts  set  forth  in  a  motion  for  a  new 
trial  will  be  considered  as  established  if 
they  are  supported  by  affidavits  which  are 
uncontradicted  except  by  the  opposing  at- 
torney's written  denial  of  the  truth  of  the 
statements  contained  therein.  Bracken- 
ridge  v.  State,  27  Tex.  App.  513.  11  S.  W. 
630,  4:  360 

c.  Evidence;    Affidavits   Generally. 

Testimony  or  Affidavit  of  .Jurors,  see  infra, 

V.  d. 
See  also  supra,  72. 

73.  Courts  should  closely  scan  affidavits 
procured  to  show  misconduct  of  the  Jury  or 
expressions  of  opinions  to  disqualify  jurors, 
for  the  purpose  of  obtaining  a  new  trial, 
and  should  not  be  influenced  by  them  unless 
convinced  of  their  correctness.  Burgess  v. 
Territory,  8  Mont.  57.  19  Pac.  558,  1:  808 

74.  A  motion  for  new  trial,  because  of  the 
misconduct  of  counsel  in  offering  improper 
evidence  to  the  jury,  is  properly  refused 
where  a  showing  by  counsel  of  what  oc- 
curred at  the  trial  completely  exonerates 
him  from  the  charge  of  improper  conduct. 
Richards  v.  Knight,  78  Iowa,  69,  42  N.  W. 
584,  4:  453 

d.  Testimony  or  Affidavits  of  Jurors. 

To  impeach  verdict. 

For  Editorial  Notes,  see  infra,  VI.  §  1. 

75.  Testimony  of  jurors  will  not,  in  gen- 
eral, be  received  to  impeach  their  verdict. 
Bartlett  v.  Patton,  33  W.  Va.  71,  10  S.  E. 
21.  5:523 

76.  Even  a  mistake  in  the  nature  of  a 
clerical  error  in  the  verdict  of  the  jury  can- 
not be  proved  by  testimony  of  the  jurors. 
Murphy  v.  Murphy,  1  S.  D.  316,  47  "X.  W. 
142,      ^  9:  820 

77.  A  juror's  affidavit  impeaching  the  ver- 
dict rendered  in  an  equity  case,  and  which 
is  merely  advisory,  is  properly  disregarded. 
Fitzcera'ld  v.  Clark.  17  Mont!  100,  42  Pac. 
273.'  .30:  803 
[AfT'd  bv  the  Rupiome  Court  of  the  I'nited 
States  iit  171  V .  S.  (i2.  4.3  L.  ed.  S7.  IS  Sup. 
Ct.  Pvpp.  n-tl.] 

7S.  Xeithcr  tlie  ^'vidonce  nf)r  aflidavit  of  a 
juror  can  he  hoard  to  impoafh  hi-s  verdict, 
but  a  po>iti\o,  uiifoiitrarlipt  0(1  aflidavit  of 
anntlior  poi'soii.  support i^d  to  -orno  oxtotit  liy 
ovidonoe   of   tlio   baililf   to   tlio    jurv.    statincj 


facts  showing  misconduct  on  the  part  of  the 
jury  in  arriving  at  their  verdict,  may  be 
sufficient  to  cause  the  verdict  to  be  set 
aside.  Hauk  v.  Allen,  126  Ind.  568,  25  N. 
E.   897,  11:  706 

79.  The  affidavit  of  a  juror  to  his  belief 
that  a  message  of  the  court  and  the  remark 
of  an  officer  influenced  the  verdict  is  not 
conclusive  of  the  fact,  even  if  it  is  to  be 
held  competent  evidence.  Darling  v.  New 
York,  P.  &  B.  R.  Co.  17  R.  I.  708,  24  Atl.  462, 

16:  643 

80.  Testimony  of  jurors  is  inadmissible  in 
support  of  a  motion  to  set  aside  a  verdict 
on  the  ground  of  mistake,  irregularity,  or 
misconduct  of  the  jury,  or  of  some  one  or 
more  of  the  panel.  Murphy  v.  Murphy,  1  S. 
D.  316,  47  N.  W.  142,  9:  820 

81.  A  verdict  cannot  be  impeached  by  the 
affidavit  of  a  juror  that  he  was  induced  to 
assent  to  a  verdict  of  guilty  on  the  under- 
standing that  the  jury  would  recommend 
the  pardon  of  accused.  Gordon  v.  Com.  100 
Va.  825,  40  S.  E.  746,  57:  744 

82.  A  verdict  which  is  the  result  of  a 
previous  agreement  by  which  it  is  arrived  at 
upon  the  basis  that  its  amount  should  be  a 
quotient  resulting  from  a  division  by  twelve 
of  the  aggregate  of  the  amounts  named  by 
each  juror  is  a  chance  verdict  within  the 
statute  allowing  affidavits  of  jurors  to  show 
that  a  verdict  was  obtained  by  a  resort  to 
chance.  Dixon  v.  Pluns,  98  Cal.  384,  33  Pac. 
268,  20:  698 
To  support  verdict. 

83.  The  testimony  of  jurors  may  be  re- 
ceived to  disprove  or  explain  any  separation, 
misconduct,  or  irregularity,  but  not  to  show 
their  motives  or  that  they  were  influenced 
by  any  admitted  fact.  State  v.  Harrison, 
36  W.  Va.  729;   15  S.  E.  982,  18:  224 

84.  While  the  testimony  of  jurors  respect- 
ing their  conduct  should  be  received  with 
great  caution,  they  are  nevertheless  compe- 
tent to  disprove  or  explain  any  fact,  mis- 
conduct, or  irregularity  to  which  they  have 
been  parties,  and  from  which,  without  ex- 
planation, a  presumption  against  the  purity 
of  the  verdict  would  arise.  State  v.  Cotts, 
49  W.  Va.  615,  39  S.  E.  605,  55:  176 

85.  An  affidavit  charging  a  juror  in  a  mur- 
der case  with  having  made  a  statement,  be- 
fore the  trial,  claimed  to  be  an  expression 
of  opinion  which  disqualified  him  from  serv- 
ing, will  be  offset  by  a  full  and  explicit  de- 
nial by  the  juror,  under  oath,  of  having  used 
the  language  charged  and  of  having  formed 
and  expressed  any  opinion  about  the  case 
prior  to  the  trial.  Burgess  v.  Territory.  8 
Mont.    57,    19   Pac.   558,  1:^808 

e.  Remittitur. 

On  Appeal,  see  Appeal  and  Error.  1197-1205. 
See  also  Trial,  V.  e. 

8G.  A  new  trial  may  be  made  dependent 
upon  a  refusal  to  remit  a  portion  of  the 
verdict  for  unliquidated  damages.  Detzur 
v.  B.  Stroll  Brewing  Co.  119  Mich.  282.  77 
X.  W.  948.  '  44 :  500 

87.  The  trial  judge  has  no  power  to  ordei 
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that,  as  a  condition  of  the  refusal  of  a  new 
trial,  a  portion  of  the  verdict  shall  be  writ- 
ten off  as  excessive,  except  where,  from  the 
application  of  the  law  to  the  evidence,  the 
excess  can  be  accurately  ascertained.  Cen- 
tral of  Ga.  R.  Co.  V.  Perkerson,  112  Ga.  923, 
38  S.  E.  365,  53:  210 

88.  A  new  trial  should  be  granted  abso- 
lutely, and  not  on  condition  of  a  remittitur, 
where  the  evidence  upon  any  view  leaves 
the  question  of  damages  in  such  uncertainty 
that  it  is  peculiarly  a  matter  for  the  jury. 
Albany  v.  Sikes,  94  Ga.  30,  20  S.  E.  257, 

26:  653 

89.  A  remittitur  may  be  made  upon  mo- 
tion for  a  new  trial,  to  reduce  a  verdict 
which  is  excessive,  when  the  excess  is  a  cer- 
tain and  definite  sum  which  can  be  ascer- 
tained by  the  court  without  assuming  the 
functions  of  a  jury.  Kliegel  v.  Aitken,  94 
Wis.  432,  69  N.  W.  67,  35:  249 

90.  Where  the  option  is  given  to  the 
plaintiff  to  take  judgment  for  a  less  sum 
than  that  found  by  the  jury,  and  thus 
avoid  a  new  trial,  such  sum  should  be  placed 
as  low  as  an  impartial  jury,  on  the  evidence, 
would  probably  name ;  and  where  the  option 
is  given  to  the  defendant  to  submit  to  judg- 
ment and  avoid  a  new  trial,  regardless  of 
the  attitude  of  the  plaintiff,  the  sum  named 
should  be  as  large  as  an  impartial  jury,  on 
the  evidence,  would  probably  find.  Heim- 
lich V.  Tabor,  123  Wis.  565,  102  N.  W.  10, 

68:  669 

91.  The  practice,  where  the  only  error  in 
a  verdict  is  that  it  is  fatally  excessive,  of 
naming  a  sum  for  which  judgment  may  be 
rendered  at  the  option  of  one  of  the  parties, 
does  not  prejudicially,  if  at  all,  violate  the 
rights  of  either  party,  if  grounded  upon  the 
proper  basis.  Id. 

92.  The  only  proper  basis  for  determining 
the  correct  amount  of  a  verdict  which  is 
fatal^  excessive,  but  which  the  court  per- 
mits to  stand  upon  a  remittitur  of  the  ex- 
cess, is  the  probable  finding  by  an  impartial 
jury,  reasonable  doubts  being  resolved 
against  the  party  to  whom  the  option  is 
given  to  take  or  submit  to  judgment.       Id. 

93.  In  providing  that  a  fatally  excessive 
verdict  may  stand  upon  a  remittitur  of  the 
excess,  the  court  cannot  legitimately  in- 
vade the  right  of  trial  by  jury  by  submit- 
ting its  judgment,  on  the  evidence,  as  to  the 
proper  amount  to  be  awarded  plaintiff,  for 
the  judgment  of  a  jury.  Id. 

94.  In  case  of  a  verdict  which  is  fatally 
excessive,  whether  dealt  with  in  the  trial 
or  appellate  jurisdiction,  and  whether  the 
excess  is  susceptible  of  determination  by 
computation  or  not,  the  right  to  recover 
being  clear,  it  is  proper  to  so  provide  that 
one  party  to  the  litigation,  at  his  option, 
whether  the  other  consents  or  not,  ma}' 
terminate  the  controversy  by  a  judgment 
for  less  than  the  amount  named  bv  the  jurv. 

Id. 

f.  Granting  New  Trial  of  Some  of  Issues. 

95.  A  grant  of  a  new  trial  on  one  or  more 


of  several  issues  is  in  the  sound  discretion 
of  the  court,  where  the  matter  involved 
is  entirely  distinct  and  separable  from  the 
matters  involved  in  the  other  issues.  Ben- 
ton v.  Collins,  125  N.  C.  83,  34  S.  E.  242, 

47:  33 

96.  A  new  trial  on  the  single  issue  of  the 
amount  of  damages  may  he  allowed,  al- 
though this  cuts  off  some  evidence  which, 
if  introduced  on  other  issues,  might  miti- 
gate damages,  where  all  such  evidence  is  ad- 
missible on  the  issue  as  to  damages.         Id. 

97.  A  new  trial  may  be  had  as  to  a  part 
of  the  issues  in  a  case,  under  the  California 
Code  of  Civil  Procedure,  which  neither  ex- 
pressly forbids  nor  authorizes  such  a  course, 
but  defines  a  new  trial  as  a  "re-examination 
of  an  issue  of  fact."  San  Diego  Land  &  T. 
Co.  V.  Neale,  78  Cal.  63,  20  Pac.  372,      3:  83 


VL  Editorial  Notes. 

§  I.  Generally. 

For  perjury.     13:  336.* 

For  chance  verdict.     11:  706.* 

For  separation  of  jury.     3:  210.* 

In    eminent   domain.     2:  422.* 

Impeaching   verdict    by   juror.     5:  523;*   9: 

820;*  11:  706.* 
Granted   by   appellate  court   on   account  of 

excessive      damages.      26: 

391. 
Inadequacy  of  damages  as  ground.     47:  33. 
First  and  last  days  m  computing  time  for. 

49:  225. 
Right  to  a  new  trial   after  satisfaction   of 

the  judgment.     68:  126. 
Effect   of   prior   decision   on   statutorj'   pew 

trial  in  real  actions.     40: 

825. 
§  2.  Cumulative  evidence  as  ground  for. 
Generally.     14:  609. 
What  is  cumulative  evidence.     14:  609. 
Modifications   and   limitations  of  rule.     14: 

610. 
Admissions  and  declarations  of  party.     14: 

611. 
Other    instances.     14:  611. 
§  3.  Disqualification  of  juror  as  ground  for. 
General  statement  of  the  law.     18:  473. 

Party      knowing      of      disqualification 

waives    objection    by     si- 
lence.    18:  474. 
Petitioner  must  show  ignorance  of  the 

disqualification.     18:  475. 
Neglect  to  make  inquiries   defeats   the 

party's   right.     18:  475. 
Objections  on  the  ground  of  age  of  jurors. 

18:475. 
Alienage.     18:  476. 

Want  of  property  qualifications.     18:  476. 
Irregularities  of  selection.     18:  476. 
Bias  of  jurors.     18:  476. 
Relationship.     18:  477. 
Language  evincing  a  preconceived  opin- 
ion.    18:478. 
The  objection  that  a  trial  juror  was  a 

member  of  the  grand  jury. 

18:  478. 
Concealment  of  interest  by  juror.     18: 

478. 
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Petitioner  must  negative  knowledge  of 

bias.     18:  478. 
Preponderance  of  evidence  necessary  to 

show  bias.     18:  478. 
Criminality  of  juror.     18:478. 


NEXT   FRIEND. 


Of  Insane  Person,  Right  to  Appeal,  see  Ap- 
peal and  Error,  108. 

Power  of  Attorney  Employed  by,  see  Attor- 
neys, 55. 

Dismissal   of   Action   Brought   by,   see   Dis- 
missal or  Continuance.  9. 

Of  Wife,  see  Husband  and  Wife,  232. 

Of  Insane  Person,  see  Incompetent  Persons, 
V. 

Representation   of   Infant   by,   see   Infants, 
106. 

Editorial  Notes. 

Control  of  guardian  ad  litem  or  next  friend 
of  infant  over  action.  16: 
507. 

Right  of  insane  person  to  institute  proceed- 
ings by  next  friend.  64: 
513. 


NEXT  OF  KIN. 


Disinheriting,  see  Wills.  III.  c. 

Who  are,  see  Wills,  196-198;  Witnesses,  47. 

Editorial  Notes. 

Who  are  "next  of  kin."     15:  300. 
Illegitimates.      15:301. 
Half  blood.     15:  301. 
Civil-law  rule.     15:  301. 
Degrees  of  kinship.     15:  302. 
Husband.     15:  303. 
Wife.      15:  .303. 
iliscellaneous.     15:  304. 


NIECES. 

Insurable  Interest  of.  see  Insurance,  169. 
^Vho  are.  see  Wills.  195. 


NITRO   GLYCERINE. 


NOISE. 

Right  to  Recover  for,  in  Condemnation  Pro- 
ceeding, see  Eminent  Domain,  340-346. 

As  Nuisance,  see  Nuisances,  9,  12,  15,  24, 
34,  35,  42,  45,  86,  166. 

By  Railroad  Train,  see  Railroads,  II.  d,  5. 

Editorial  Notes. 

As  nuisance   for   which   private  action  will 

lie.     12:53.* 
On  street,  as  a  nuisance  subject  to  municipal 

control.     39:  672. 


NOLLE  PROSEQUI. 

Right  to  Enter,  see  Criminal  Law,  84,  85. 

Editorial  Notes. 

Power  to  enter  in  criminal  case.     35:  701. 
Entry  of,  as  to  one  joint  tort  feasor,  effect 

on  liability  of  other.     58: 

303. 
As  ground   for  discharge   of  accused.     56: 

522. 


NOMINAL  DAMAGES. 
See  Damages,  I. 


NOMINATION. 
To  Office,  see  Elections,  III. 


NONFEASANCE. 


Liabilitv  of  Directors  for,  see  Corporations, 
320. 


NON-NEGOTIABLE  NOTE. 

Delivery  of,  see  Bills  and  Notes,  32. 
Expressing  Consideration  for,  see  Bills  and 

Notes.  35. 
Bona  Fide  Purchaser  of,  see  Bills  and  Notes, 

259. 

Editorial  Notes. 

Action  on,  after  loss  of.     16:  205. 
♦-•-♦ 


NON  OBSTANTE  VEREDICTO. 


Presiniiptioii    of   Xefrlipence   from    Explosion 

<it.  see  l-"vidence.  554. 

Tniniiction    asainst    Use    of.    see    Iiiiunction,  ^ee    Tud"-mcnt    I    e    4 

i.-)0.         ■  j  •-'  c  ^    •     •     ■ 

l-"\].l(i~ion  of  (ia-  Well  l.y.  <ec  ^\luf^>.  64.  ^—^ ■ 

Sff  also  Explosions   and  Exp](.isivp';. 

,-,..,,-  NONRESIDENTS. 

Nejiiipeiice   in  the   manutafture   and   storajre  '  Abatement    of    Suit    for    Nonresidence.    see 
of.     2fi:  71s.  Abatement  and  Revival,  5. 


NONSUIT— NONUSER. 
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Waiver  of  Jurisdiction  by  Appearance,  see 
Appearance,  2. 

Assignment  of  Claim  against,  see  Assign- 
ment, 31. 

Attachment  by,  see  Attachment,  9,  10. 

Attachment  against,  see  Attacliment,  11-17. 

Chattel  Mortgage  by.  Recording  of,  see 
Chattel  Mortgage,  53-56. 

What  Remedy  Available  to,  see  Conflict  of 
Laws,  II. 

Equal  Protection  and  Privileges  as  to,  see 
Constitutional  Law,  II.  a,  2,  a. 

As  Member  of  Corporation,  see  Corpora- 
tions, 218,  219,  223. 

Nonresidence  as  Ground  for  Forfeiture  of 
Corporate  Franchise,  see  Corporations, 
684,  704-707. 

Jurisdiction  Over,  see  Courts,  I.  b. 

Presumption  as  to  Jurisdiction  Over,  see 
Evidence,  634. 

Right  to  Maintain  Action  for  Death  of 
Relative,  see  Death,  12-15. 

Effect  of  Nonresidence  on  Validity  of  Mort- 
gage as  against  Other  Creditors,  see 
Debtor  and  Creditor,  4. 

Who  are,  see  Descent  and  Distribution,  50. 

Assistance  to  Prosecuting  Attorney  by,  see 
District  and  Prosecuting  Attorneys.  4. 

Jurisdiction  of  Divorce  Suit  by  or  against, 
,    see  Divorce  and  Separation,  II.  b. 

Right  of  Nonresident  Widow  to  Dower,  see 
Dower,  56. 

Right  of  Nonresident  Widow  to  Year's  Sup- 
port, see  Executors  and  Administrators, 
175. 

Right  of.  to  Administer  Decedent's  Estate, 
see  Executors  and  Administrators,  14, 
15,  19. 

Presumption  as  to  Validity  against,  see 
Evidence,  625. 

Burden  of  Proof  as  to  Nonresidence,  see  Evi- 
dence, 220. 

Proof  of  Signature  of.  see  Evidence,  817. 

Right  to  Execution  against,  see  Execution, 
la. 

Assignment  to,  to  Evade  Exemption  Law, 
see  Exemptions.  6-9. 

Right  of.  to  Exemptions,  see  Exemptions. 
49-56. 

Garnishment  of.  see  Garnishment.  1,  9,  20. 
49,  6G-G8,  89.  106-109;  IV.  §  8. 

Power  of  Nonresident  Married  Woman,  see 
Husband  and  Wife,  27. 

Infants,  Conclusiveness  of  Judgment 
against,  see  Infants,  111. 

Assessment  against,   see  Insurance.  658. 

Jurisdiction  to  Render  Judgment  against, 
see  Judgment,  24, 

Unauthorized  Appearance  for,  see  Judffment, 
25,  26,  29,  31. 

Service  on,  see  Judgment,  34,  37,  38. 

Collateral  Attack  on  Judgment  against,  see 
•Judgment,  155. 

Conclusiveness  of  .Judgment  against,  see 
Judgment,  286. 

Conclusiveness  of  Judgment  Dismissing  Ac- 
tion against,  see  Judgment,  106. 

Judgment  by  Confession  against,  see  Judg- 
ment, 3.^0. 

Jurisdiction  of  Justice  Over,  see  Justice  of 
the  Peace,  13. 


License  of,  see  License,  46-48. 
Discrimination  against,  in  License  Tax,  see 

License,  117,  118. 
Running    of    Limitation    in    Favor   of,    see 

Limitation  of  Actions,  II.  k. 
Tuition  for  Nonresident  Pupil,  see  Schools, 

12. 
Requirement  of  Bonds  from  Foreign  Part- 
nership, see  Statutes,  442. 
Tax  on  Property  of,  see  Taxes,  I.  e,  2. 
Transfer   Tax   on   Property   of,   see   Taxes, 

619-625. 
Power  of  Wife  of,  to  Make  Will,  see  Wills, 

112. 
Service  on.  Generally,  see  Writ  and  Process, 

14-16. 
Service    by    Publication    on,    see   Writ    and 

Process,  II.  c. 
Privilege    of,    from    Arrest,    see    Writ    and 

Process,  56. 
Exemption  of,  from  Service  of  Process,  see 

Writ  and  Process,  69-79. 

Editorial  Notes. 

Garnishment  of,  see  Garnishment,  IV.  §  8. 

Who  are,  for  purpose  of  attachment.  19: 
665. 

Foreign  corporations  as.     14:  185. 

Within  statute  of  limitations.     17:  225. 

Due  process  in  service  on.     50:  577. 

Validity  of  personal  judgments  rendered  up- 
on constructive  process 
against  nonresidents.  16: 
231. 

Attachment  of  property  of.     10:  504.* 

Right  of  alien  nonresident  to  maintain  stat- 
utory action  for  death  of 
other  person.     54:  934. 

Privilege  of  nonresident  witness  from  suit. 
25:  721. 

Right  of.  to  sue  foreign  corporations.  70: 
513. 


NONSUIT. 

Motion  for,  to  Raise  Question  on  Appeal, 
see  Appeal  and  Error,  355, 

Constitutionality  of  Provision  for,  see  Con- 
stitutional Law,  597. 

Extension  of  Time  for  Bringing  Action,  by, 
see  Limitation  of  .\ctions.  246,  247. 

In  Action  Removed  to  Federal  Court,  see 
Removal  of  Causes.  46. 

Commencement  of  Action  after,  see  Removal 
of  Causes,  46. 

See  also  Trial.  II.  d,  2. 


NONTRANSFERABLE   TICKETS. 

See    C'iirri.Ms.    618-1)20. 


NONUSER. 

As  Abandonnient  of  ronstitiitiona!  Power, 
see  Constitutional  Law.   1.  h. 

As  Dissolution  of  forp'irat ion,  see  Corpo- 
rations, ti81.  rns  71i). 
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NOON— NOTICE. 


Forfeiture  of  Corporate  Franchise  for,  see 
Corporation s^,  753. 

Extinguishment  of  Easement  by,  see  Ease- 
ments, 102-106. 

Abandonment  of  Highway  by,  see  High- 
ways, 408-411. 

Of  Water,  Effect  of,  see  Waters,  372-380. 

Of  Riparian  Rights,  see  Waters,  502. 


NOON. 

Meaning  of  Term,  see  Insurance,  313. 
See  also  Time,  2. 


NORMAL  SCHOOLS. 


Right  to  Remove  Teacher,  see  Schools,  50, 
51. 

Court's  Power  to  Review  Removal  of  Teach- 
er, see  Courts,  90. 

Use  of  Public  Funds  for,  see  Public  Moneys, 
66. 


NORTHWEST    TERRITORY. 

See  Ordinance  of  1787. 


NOTARY. 

Acknowledgment  bv.   see    Acknowledsrment, 

.3-6.  8.  10.  21/ 
Admissibility    of    Document    Acknowledged 

Before,  see  Evidence.  918. 
Appearance    by.     as    Attorney,    of    Notary 

Taking   Oath   in    Support   of   Lien,    see 

Attorneys,  39. 
Nejrligence  of.  in  Protesting  Note,  see  Banks, 

256. 
Liability  on  Bond  for  Failure  to  Give  Notice 

of  Dishonor  of  Note,  see  Bonds,  73. 
Power   to    Punish    for    Contempt,    see    Con- 
tempt, III.  a. 
Delepration    of    Power    to    Try    Question    of 

Contempt,  see  Constitutional  Law.  230. 
Certificate    of   Loss   bv.    see   Insurance.   815. 

920. 
(hiiission  of  Venue  from  -lurat  of.  sop  Oath. 

2. 
Power  to  Administer  i)aths.  see  r)ath.  3.  4. 
I'se  of  Froe  Pass  by.  see  OtTicers.    171. 

1.  Tlif-  office  of  notary  public  is  a  civil 
otliro  of  profit  which  cannot  bo  held  by  a 
person  lioldinp  the  offir-e  of  receiver  of  the 
United  States  Land  Olfice.  under  Nov.  Const. 
.irt.  4.  S  9.  providing  that  no  person  holding 
any  luf-rativo  ofTice  under  the  Unitoil  States 
-liall  ric  rlicrilile  to  any  ri\-il  i-,(lir-r>  of  profit 
in    fill-    -tati-.      "S;-;-,to    f\    ri-1.    Sum  inorfifld    v. 

Eligibility  of  woman. 

"^f-   al-i'    iiifra.   I'Miiorial    Xf'tes. 

2.  Woiiirii  raniiT.t  111'  apfiriintod  norarii'S 
MiMii;    i'V    t'-e    (.'■iivonior    \'V    and    with    the 


advice  and  eonseni  of  the  council,  under  the 
clause  of  the  Massachusetts  Constitution 
providing  for  the  appointment  of  notaries, 
in  the  absence  of  any  statute  authorizing 
such  appointment.  Women  as  Notaries 
Public,  150  Mass.  586,  23  N.  E.  850,     6:  842 

3.  The  appointment  of  women  to  be  nota- 
ries public  cannot  be  authorized  by  the 
legislature  under  article  4  of  the  amend- 
ments to  the  Massachusetts  Constitution, 
providing  that  they  shall  be  appointed  by 
the  governor  "in  the  same  manner  as 
judicial  officers  are  appointed."  Re  Opin- 
ion of  the  Justices,  165  Mass.  599,  43  N.  E. 
927,  32:  350 

4.  A  woman  is  not  eligible  to  the  office  of 
notary  public,  in  the  absence  of  any  consti- 
tutional or  statutory  provisions  upon  the 
subject.  State  ex  rel.  Peters  v.  Davidson, 
92  Tenn.  531,  22  S.  W.  203,  20:  311 

5.  A  woman  is  ineligible  to  the  office  of 
notary  public  under  Ohio  Const,  art.  15,  § 
4,  requiring  an  officer  to  be  an  elector,  and 
art.  5,  §  1,  requiring  an  elector  to  be  a  male 
citizen.  State  ex  rel.  Monnett  v.  Adams,  58 
Ohio  St.  612,  51  N.  E.  135,  41:727 

Editorial  Notes. 

Place  at  which  official  acts  of,  may  be  per- 
formed.    33:  92. 

Power  as  to  contempt.     36:  822. 

Right  of  woman  to  be.     38:  214. 

Statutes  lelating  to,  as  special  or  local.  2. 
577.* 


NOTES. 

For  Purchase  Price  of  Goods,  see  Replevin, 

1,  3. 
In  General,  see  Bills  and  Notes. 


NOTICE. 

I.  In  General. 
11.  Imputed. 

a.  By  Knowledge  of  Agent  or  Repre- 

sentative. 

b.  By  Possession  or  Servitude. 
III.  Editorial  Notes. 

As  Condition  Precedent  to  Right  of  Action, 

see  Action  or  Suit,  I.  b,  3. 
Of  Appeal,  see  Appeal  and  Error,  III.  e;  -lus- 

ticp  of  the  Peace,  23,  24. 
To    One    Acquiring    Lien    on    Land    Pending 

Attachment  Suit,  see  Attachment.  41. 
P>v  Holdor  of  Bank  Check.  Effect,  sec  Banks, 

in:. 

That  Draft  is  Held  for  Collection,  see  Banks, 

•2o!i-212. 
(•t  By  Law  of  Savings  Bank,  see  Banks,  372. 
<  •:    Nimpavniont     of     Note,     see    Bills     and 

Xoti-'.  IV. 
(•r   Rii:hts  of  Third  Persons  in  Note  Taken 

bv  Assignment,  see  Bills  and  Notes.  V. 

h.  2. 
Of  Meeting  by  Board,  see  Boards,  5,  6. 


NOTICE. 
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Of  Election  as  to  Bond  Issue,  see  Bonds, 
120,  121. 

To  Purchaser  of  Municipal  Bonds,  see  Bonds, 
142. 

Of  Defects  in  Bridge,  see  Bridges,  22-25. 

Of  Withdrawal  from  Loan  Association,  see 
Building  and  Loan  Associations,  VI. 

To  Place  Fire  Escapes  on  Buildings,  see 
Buildings,  26. 

To  Carrier  of  Intent  to  Transport  Lunatic, 
see  Carriers,  445. 

To  Carrier  of  Infirmity  of  Passenger,  see 
Carriers,  476. 

To  Carrier  of  Practice  of  Throwing  Mail 
Bags  from  Car,  see  Carriers,  539. 

Of  Ground  for  Arrest  of  Passenger,  see  Car- 
riers. 195. 

Of  Value  and  Character  of  Passenger's  Prop- 
erty, see  Carriers,  748,  749. 

To  Passenger  of  Provisions  in  Tickets,  see 
Carriers,  580,  598. 

Of  Danger  of  Burning  Oil,  see  Carriers,  224. 

As  to  Whether  Passengers  Allowed  qn 
Train,  see  Carriers,  259. 

Of  Carrier's  Rule  Forbidding  Stop-Over,  see 
Carriers,  410. 

Of  Rule  as  to  Amount  of  Change  which 
Street  Car  Conductor  Will  Furnish,  see 
Carriers,  646. 

Of  Intention  to  Limit  Time  for  Using 
Ticket,  see  Carriers,  587. 

Of  Arrival  of  Property  Shipped,  see  Car- 
riers, II.  b,  4,  b. 

Of  Injury  to  Property  Shipped,  see  Car- 
riers, II.  b,  7,  d. 

Of  Exclusive  Privilege  of  Hackmen  at 
Depots,  see  Carriers,  1065. 

By  Posting  Rates,  see  Carriers.  1071. 

Of  Unrecorded  Mortgage,  see  Chattel  Mort- 
gage, 43. 

From  Filing  or  Recording  of  Chattel  Mort- 
gage, see  Chattel  Mortgage,  51,  52,  59; 
Conflict  of  Laws,  295-299. 

Of  Mortgagor's  Rights  in  After  Acquired 
Property,  see  Chattel  Mortgage,  80. 

Necessity  of,  to  Constitute  Due  Process,  see 
Constitutional  Law,  II.  b,  7,  c 

Of  Option  as  to  Delivery  of  Property,  see 
Contracts.  652. 

For  Letting  of  Public  Contract,  see  Con- 
tracts, 863.  864. 

Of  Powers  of  Corporation,  see  Corporations, 
179. 

Of  Restrictions  on  Corporate  Power,  see 
Corporations,  129. 

Of  Meeting  of  Corporate  Officers,  see  Corpo- 
rations. 326,  327. 

Of  Stockholders'  Meeting,  see  Corporations, 
643-646. 

Of  Meeting  for  Liquidation  of  Corporation, 
see  Corporations,  743,  744. 

Of  Corporate  Debts,  see  Corporations,  536. 

Of  Call  on  Stock  Subscription,  see  Corpo- 
rations. 565,  588. 

To  Corporation  That  Stock  is  Held  in  Trust, 
see  Corporations,  410,  416. 

To  Take  Depositions,  see  Depositions,  4. 

Of  Adverse  Claim,  see  Easements,  38-40. 

Of  Election,  see  Elections,  68-71;  Presi- 
dential Electors,  5. 

Of  Election  Contest,  see  Elections,  334. 


Of  Defective  Insulation,  see  Electricity,  27. 

In  Eminent  Domain  Case,  see  Eminent  Do- 
main, 168-170. 

Of  Proceedings  for  Appointment  of  Ad- 
ministrator, see  Executors  and  Ad- 
ministrators, 17. 

Presumption  and  Burden  of  Proof  as  to,  see 
Evidence,  II.  e,  5. 

To  Produce  Document,  see  Evidence,  IV.  s. 

Evidence  of,  see  Evidence,  XI.  d. 

Of  Fraud  in  Conveyance,  see  Fraudulent 
Conveyances,  IV. 

Of  Leak  in  Gas  Main,  see  Gas,  31,  32. 

Of  Default  to  Guarantor,  see  Guarantor,  31- 
38. 

Of  Appointment  of  Guardian,  see  Guardian 
and  Ward,  3. 

To  Infant  of  Transfer  of  Land,  see  Guardian 
and  Ward,   13. 

Of  Proceedings  to  Lay  Out  Highway,  see 
Highways,  16. 

Before  Cutting  Trees  in  Highway,  see  High- 
ways, 175,  178,  179. 

Of  Defect  in  Streets,  see  Highways,  IV.  d,  1. 

Of  Injuries  by  Defective  Street,  see  High- 
ways, IV.  d,  2. 

By  Record  of  Conveyance  by  Indian,  see  In- 
dians, 9. 

Necessity  of,  in  Injunction  Suit,  see  Injunc- 
tion, 485-487. 

To  Insurance  Company,  Estoppel  by,  see  In- 
surance, V,  b,  2. 

Before  Forfeiture  of  Policy,  see  Conflict  of 
Laws,  73-76;  Insurance,  III.  f,  2. 

For  Cancelation  of  Insurance  Policy,  see  In- 
surance, 251-262. 

To  Preserve  Rights  in  Insurance,  see  Insur- 
ance, 400. 

Of  Loss  or  Death,  see  Insurance,  V.  b,  5,  g; 
VI.  a. 

Of  Assessments  against  Insured,  see  Insur- 
ance, 663. 

Not  to  Sell  Liquor,  see  Pleading,  434. 

To  Municipal  Authorities,  as  to  Condition 
of  City  Prison,  see  Jails,  7. 

Necessity  and  Sufficiency  of,  to  Confer 
Jurisdiction,  see  Judgment,  I.  c. 

From  Index  of  Judgment,  see  Judgment,  III. 
c. 

Of  Assignment  of  Judgment,  see  Judgment, 
391. 

To  Purchaser  at  Judicial  Sale,  see  Judicial 
Sale,  20. 

Of  Defective  Condition  of  Leased  Premises, 
see  Pleading,  321. 

To  Quit,  see  Landlord  and  Tenant,  239-241. 

Libel  by,  see  Libel  and  Slander,  88,  174. 

As  to  Pendency  of  Action,  see  Lis  Pendens. 

Of  Mechanic's  Lien,  see  Mechanic's  Liens, 
VIII. 

To  Trustees  in  Deed  of  Trust,  see  Mort- 
gage, 59. 

To  Mortgagee  of  Right  to  Mechanic's  Lien, 
see  Mortgage,  65. 

Of  Election  to  Foreclose  Mortgage,  see 
Mortgage.  143. 

Of  Motion,  see  ^lotions  and  Orders,  2-4. 

Of  Claim  against  City,  see  ^Municipal  Corpo- 
rations, II.  g,  G. 

Of  Ordinance,  see  Municipal  Corporations, 
80. 
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Of  City's  Power  to  Contract  Debt,  see  Mu- 
nicipal Corporations,  340. 

Of  Meeting  of  Aldermen,  see  Municipal  Cor- 
porations, 604. 

Necessity  of,  Before  Abating  Nuisance,  see 
Nuisances,  113-116. 

Before  Removal  of  Officer,  see  Officers,  146, 
147,  150. 

Of  Proceedings  for  Adoption  of  Child,  see 
Parent  and  Child,  34-38. 

Of  Meeting,  see  Parliamentary  Law.  1. 

Of  Dissolution  of  Partnership,  see  Partner- 
ship,  116,   117,   158. 

Of  Agent's  Authority,  see  Payment,  22. 

From  Indorsement  of  Warehouse  Receipts, 
see  Pledge  and  Collateral  Security,  32. 

Pleading  as  to,  see  Pleading,  24,  36. 

Of  Application  to  Amend  Pleading,  see 
Pleading,  137. 

As  to  Agent's  Authority,  see  Principal  and 
Agent,  48.  50. 

Publication  of,  see  Publication. 

Of  Passage  of  Resolution,  see  Public  Im- 
provements, 4. 

Of  Local  Improvement  Assessment,  see  Pub- 
lic Improvements,  136-139. 

Of  Railroad  Company's  Right  to  Make 
Noises,  see  Railroads,  262. 

Record  as,  see  Real  Property,  II.  d;  III.  §§ 
6-12. 

From  Recitals,  see  Bonds,  90;  Chattel  Mort- 
gage, 75. 

Before  Introduction  of  Bill,  see  Statutes.  10. 

Of  Assessment  for  Taxes,  see  Taxes,  385- 
302. 

To  Redeem  from  Tax  Sale,  see  Taxes,  III.  f. 

By  Telegram,  Liability  for  Failure  to  De- 
liver, see  Telegraphs.  42. 

Sufficiency  of  Notice  Sent  by  Telegraph, 
see  Certiorari.  .33. 

Of  Contents  of  Telegram,  see  Telegraphs. 
TI.  b. 

That  Trees  Constitute  Nuisance,  see  Trees, 
3. 

Question  for  .Turv  as  to.  see  Trial.  224-226, 
349.  .350.  447.^461. 

Of  Trustee's  Resignation.  >ee  Trusts.  117. 

Of  Forfeiture  of  Contract,  see  Vendor  and 
Purchaser.  5. 

To  Purchaser  of  Land,  see  Vendor  and  Pur- 
chaser. 92,  93.  100,  105-110. 

To  Water  Company  of  Intention  to  Fix 
Rates,  see  Waters.  589. 

Service  of.  bv  Mail,  see  Constitutional  Law. 
863,  804:  Contracts.  706:  Service,  3-5. 

Due  Process  in  Service  of.  see  Constitutional 
Law.   868. 


I.   In    Coneral. 

1.  A  notice  i-  siitTicieiit  if  its  object  can- 
not be  mistaken.  T'nioii  C.  L.  Ins.  Co.  v. 
Pollard.  94  Va.  14tl.  26  S.  E.  421.  HG:  271 

2.  ^^'llatovel•  ]Hit>  upon  inquiry  is  in 
pcmity  t'.fitice  of  wliat  inquiry  would  dis- 
flo-c'  T'.ck  V.  Bank  of  America.  Ifi  R.  I. 
7  in.  1!»  All.  :]i]!>,  7:  S2G 

."..  N'litici'  -ullir-iiMit  to  [iiir  utie  on  inquiry 
i-  n"iici'  III'  all  that  such  inqiiirv  would  nat- 
lii'.tlK'  Iciii  to.  (..'oiMmiT.ial  ]'>ank  v.  Lee. 
;>|t  .\ia.  4't:!.  1-J  <o.  .172,  19:  705 


4.  Facts  known  which  are  sufficient  to 
put  a  person  on  inquiry  are  sufficient  to 
charge  him  with  all  knowledge  which  he 
would  have  acquired  by  a  proper  inquiry  in 
the  ordinary  course  of  business.  Hodge  v. 
L'nited  States  Steel  Corp.  (N.  J.  Err.  & 
App.)  64  N.  J.  Eq.  807,  54  Atl.  1,  60:  742 

5.  Knowledge  of  such  facts  as  would 
cause  a  person  of  reasonable  prudence  to  in- 
vestigate and  discover  that  the  delivery  of 
a  bond  was  not  authorized  would  be  suf- 
ficient to  charge  one  with  notice  that  the 
bond  was  illegal.  Benton  County  Sav.  Bank 
V.  Boddicker,  105  Iowa,  548,  75  N.  W.  632, 

45:  321 

6.  Notice  to  a  party,  actual  or  construc- 
tive, in  a  particular  transaction,  of  a  fact 
which  exempts  another  from  liability  in  a 
transaction,  is  notice  in  all  subsequent 
transactions  of  the  same  character  between 
the  same  parties.  Cox  v.  Pearce,  112  N.  Y. 
637,  20  N.  E.  566,  3:  563 

7.  Notice  to  a  person,  actual  or  construc- 
tive, in  a  particular  transaction,  of  a  fact 
which  exempts  another  from  liability  in 
that  transaction,  is  notice  in  all  subsequent 
transactions  of  the  same  character  between 
the  same  parties  in  relation  to  the  same 
subject-matter.  Webb  v.  John  Hancock 
Mut.  L.  Ins.  Co.  162  Ind.  616,  69  N.  E.  1006, 

66:  632 

8.  A  notice  of  a  claim  against  property 
about  to  be  sold  at  sheriff's  sale  is  sufficient 
to  render  the  property  liable  to  the  claim 
in  the  hands  of  an  intending  purchaser,  if  it 
contains  a  distinct  claim  of  title  to  the 
property  and  is  sufficient  to  put  such  pur- 
chaser upon  inquiry,  although  it  is  not  ex- 
plicit and  definite  as  to  the  nature  and 
character  of  the  claim.  Ferguson  v.  Raf- 
ferty,  128  Pa.  337,  18  Atl.  484,  6:  33 

9.  Any  documents  in  possession  of  own- 
ers of  corporate  stock,  which  will  charge 
them  with  knowledge  of  the  amount  of  its 
property,  will  likewise  charge  one  who  is 
about  to  purchase  the  stock  with  like  knowl- 
edge, if  put  into  his  possession.  Boddv  v. 
Henry.  113  Iowa,  462,  85  N.  W.  771,    53:' 769 

10.  A  deed  that  recites  that  the  grantors 
are  husband  and  wife,  the  names  of  which 
grantors  are  identical  with  those  of  the 
grantor  and  grantee  in  a  recent  guardian's 
deed  of  the  same  land,  imparts  notice  to  the 
purchaser  that  his  grantors  were  also  hus- 
band and  wife  at  the  date  of  the  former 
deed.  Frazier  v.  Jeakins.  64  Kan.  615,  68 
Pac.  24.  57:  575 
Notice  to  bank. 

To  Creditor  of  Bank,  see  Banks,  36. 
See  also  infra.  65-70'. 

11.  That  drafts  drawn  upon  a  person  were 
sent  back  unpaid,  and  that  some  of  his 
creditors  had  brought  suits  against  him,  is 
not  sufficient  to  establish  knowledge  by  the 
bank,  or  reasonable  cause  to  believe,  that 
such  person  was  insolvent,  where  the  presi- 
dent, cashier,  and  several  of  the  directors, 
and  prominent  business  men  in  the  place, 
testified  that  they  had  no  such  knowledge 
and  entertained  no  such  belief.  Akers  v. 
Rowan.  33  S.  C.  451,  12  S.  E.  165,  10:  705 

12.  Tliat   bank  officers  have  possession  of 
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facts  in  books  purposely  kept  in  a  manner 
to  conceal  the  truth  does  not  in  law  charge 
them  with  knowledge  of  the  facts.  Lamson 
V.  Beard.  36  C.  C.  A.  56,  94  Fed.  30,  45:  822 
Notice  of  trust. 

13.  Knowledge  that  property  is  held  in 
trust  is  sufficient  to  put  one  dealing  with  it 
as  agent  upon  inquiry  as  to  the  origin  and 
nature  of  the  trust,  and  to  charge  him  with 
all  the  knowledge  that  inquiry  properly  di- 
rected would  bring.  Leake  v.  Watson,  58 
Conn.  332,  20  Atl.  343,  8:666 

14.  A  bona  fide  purchaser  without  notice 
of  a  secret  agreement  or  trust  takes  the 
title  discharged  from  such  trust  or  agree- 
ment ;  and  can  convey  a,  good  title,  even 
though  his  vendee  had  actual  notice. 
Thompson  v.  Christie,  138  Pa.  230,  20  Atl. 
934,  11:236 

15.  Knowledge  of  a  trustee's  violation  of 
the  trust  conditions  will  be  chargeable  to  the 
person  dealing  with  him,  if  the  facts  were 
such  as,  in  reason,  to  put  him  upon  inquiry 
and  to  require  him  to  make  some  investiga- 
tion, as  the  result  of  which  the  true  title 
and  authority  of  the  trustee  might  have 
been  disclosed.  First  Nat.  Bank  v.  National 
Broadwav  Bank,  156  N.  Y.  459,  51  N.  E.  398, 

42:  139 
Notice  of  defect  of  title. 
See  also  infra,  30,  44. 

16.  A  purchaser  of  real  estate  is  only  af- 
fected with  notice  of  matters  appearing  on 
the  record;  and  a  purchaser  finding  on  rec- 
ord a  deed  conveying  an  absolute  title  to 
land  is  not  chargeable  with  constructive  no- 
tice of  a  foreign  attachment  against  the 
land  after*  the  date  of  the  record  of  the 
deed.     Satterfield  v.  Malone,  35  Fed.  445, 

1:  35 

17.  Mere  rumors  of  a  defect  of  title  are 
not  notice  to  the  purchaser  of  real  estate, 
nor  do  they  impose  upon  him  the  duty  of 
inquiry.  Id. 
Of  railroad  company  to  employee  of  express 

company. 

IS.  Notice  of  a  contract  between  an  ex- 
press company  and  a  railroad  company,  to 
the  effect  that  the  former  will  hold  the  lat- 
ter harmless  against  claims  by  the  express 
company's  employees  for  negligence  of  the 
railroad  company  or  otherwise,  is  chargeable 
to  one  of  such  employees  who  goes  upon 
the  tracks  of  the  railroad  company  in  the 
course  of  his  employment  under  the  license 
given  to  the  express  company  by  the  con- 
tract. Pittsburg.  C.  C.  &  St*.  L.*  R.  Co.  v. 
Mahoney.  148  Ind.  196.  46  N.  E.  917.  40:  101 
Corporate  by-laws  or  business. 

19.  The  secretary  of  a  corporation  is 
chargeable  with  knowledge  of  its  by-laws 
which  are  printed  and  issued  in  a  book  in 
whicli  Ills  name  appears  as  secretary. 
DouQflass  v.  Merchants  Ins.  Co.  US  N.  Y. 
484. '-2.3  N.  E.  806.  7:  S22 

"21  •.  A  director  or  stockholder  is  not 
rliarucalilc  as  such  with  actual  knowledge 
of  tlir  business  tran>aelioiis  of  the  corpora- 
tion. Rudd  v.  Robinson.  126  X.  Y.  n;{.  20 
N.  E.    1IM6.  12:  47:3 

L.RA.  Dii:.— 14.3. 


II.  Imputed. 


a.  By    Knowledge    of   Agent    or   Represen- 
tative. 

Of  Road  Overseer  to  Town,  see  Bridges,  23. 

Of  Carrier's  Employees  to  Company,  see 
Carriers,  418,  419,  442. 

Of  Sellers  of  Live  Stock  Shipped,  to  Pur- 
chasers, see  Carriers,  849. 

Of  Fraud  in  Transfer  of  Corporate  Stock, 
see  Corporations,  409. 

As  to  Condition  of  Elevator,  see  Elevators, 
29. 

Of  Defect  in  Street,  see  Highways,  370-378. 

To  Reversioners  from  Record  of  Proceed- 
ings Against  Life  Tenant,  see  Jifdg- 
ment,  255. 

As  to  Defective  Condition  of  Mine  Entry, 
see  Master  and  Servant,  450. 

Presumption  and  Burden  of  Proof  as  to, 
see  Evidence,  308,  309. 

See  also  Master  and  Servant,  242. 

For  Editorial  Notes,  see  infra.  III.  §  3. 

21.  The  knowledge  of  a  general  agent  is 
the  knowledge  of  the  company  by  which  he 
is  employed.  Humphreys  v.  Indianapolis 
Nat.  Ben.  Asso.  139  Pa.  264,  20  Atl.  1047, 

11:564 

22.  Notice  to  an  agent,  to  be  binding  upon 
his  principal,  must  be  concerning  some  fact 
within  the  scope  of  his  powers  and  duties  as 
such  agent.  Jacksonville,  T.  &  K.  W.  R.  Co. 
v.  Peninsular  Land,  T.  &  Mfg.  Co.  27  Fla.  1, 
157,  2  So.  661,  9  So.  689,  17:  33 

23.  One  who  adopts  an  act  done  in  his 
behalf  by  another  without  authority  is 
chargeable  with  such  other's  knowledge  of 
all  material  facts.  Eastman  v.  Provident 
Mut.  R.  Asso.  65  N.  H.  176,  18  Atl.  745, 

5:  712 

24.  The  general  law  that  notice  to  an 
agent  acting  within  the  scope  of  his  author- 
ity in  regard  to  a  matter  over  which  his 
authority  extends  is  notice  to  the  principal 
rests  upon  the  duty  of  disclosure  by  the  for- 
mer to  the  latter  of  all  the  material  facts 
coming  to  his  knowledge  with  reference  to 
the  subject  of  his  agency,  and  upon  the  pre- 
sumption that  he  has  discharged  that  duty. 
Henry  v.  Allen,  151  N.  Y.  1,  45  N.  E.  355. 

36:  658 

25.  The  failure  of  an  agent  to  communi- 
cate to  his  principal  information  acquired 
by  him  in  the  course  and  within  the  scope 
of  his  agency  is  a  breach  of  duty  to  his 
principal,  but  the  notice  has  the  same  effect 
as  to  third  persons  as  though  his  duty  had 
been  faithfully  performed.  Cox  v.  Pearce, 
112  X.  Y.  637."  20  X.  E.  566,  3:  .563 

20.  Xotice  to  a  special  representative  in 
procuring  orders  for  coal  from  a  firm,  acting 
oxilusively  in  the  interest  of  certain  dealers, 
who  has  previously  procured  orders  from 
the  firm,  on  soliciting  another  order,  that 
one  of  the  former  members  of  tlie  firm  had 
withdrawn,  constitutes  notice  to  the  deal- 
ers   whom    he    represents.  Id. 

27.  An  agent  whose  principal  has  knowl- 
o(\<so  of  latent  defects  in  property  proposed 
to   be  sold  cannot  honestly  represent  to  its 
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intending  purchaser  that  it  is  free  from 
such  defects.  Knowledge  possessed  by 
either  the  principal  or  the  agent  is  respect- 
ively imputable  to  each  other.  Mayer  v. 
Dean,  115  N.  Y.  556,  22  N.  E.  261,  5:540 

28.  Notice  to  one  who  collects  rents  in  a 
tenement  building,  and  who  also  gives  atten- 
tion to  repairs  on  it,  of  the  danger  that 
plastering  on  the  ceiling  of  a  hallway  will 
fall,  will  charge  the  owner  with  notice  of 
the  danger.  Dollard  v.  Roberts,  130  N.  Y. 
269,  29  N.  E.  104,  14:  238 

29.  Whether  a  mortgagee  can  be  held 
chargeable  with  notice  of  a  prior  unrecorded 
mortgage  in  the  possession  of  his  attorney 
in  the  transaction,  who  is  also  the  attorney 
of  the  prior  mortgagee,  and  whose  duties  to 
his  clients  are  therefore  conflicting, — qucere. 
Constant  v.  University  of  Rochester,  111  N. 
Y.  604,  19  N.  E.  631,  2:734 

30.  One  negotiating  for  the  purchase  of  a 
farm  is  charged  with  notice  of  facts  with 
reference  to  the  title,  which  come  to  the 
knowledge  of  his  agent  who  conducts  the 
negotiations  and  secures  the  option.  Hicks 
V.  American  Natural  Gas  Co.  207  Pa.  570,  57 
Atl.  55,  65:  209 

31.  Notice  to  a  subagent  is  imputable  to 
the  principal,  where  the  intermediate  agent 
is  not  an  independent  employer,  but  both 
perform  their  respective  parts  in  one  trans- 
action under  the  general  direction  of  the 
principal.  Bates  v.  American  Mortg.  Co.  37 
S.  C.  88,  16  S.  E.  883,  21:  340 
\^hen  knowledge  acquired. 

Of  Acceptance  of  Guaranty,  see  Guaranty, 

8-13. 
By  Insurance  Agent,  see  Insurance,  86. 

32.  The  knowledge  of  an  agent,  to  operate 
as  constructive  notice  to  the  principal,  in 
Alabama,  must  have  been  acquired  after  the 
relation  of  principal  and  agent  was  formed. 
Wheeler  v.  McGuire,  86  Ala.  398.  5  So.   190, 

2:  808 

33.  Though  an  attorney  or  director  of  a 
corporation  may  be  its  agent,  yet  knowledge 
which  such  an  officer  has  acquired  while  act- 
ing for  himself,  or  for  a  third  person,  and 
not  for  the  corporation,  cannot  be  imputed 
to  his  principal,  especially  where  such 
knowledge  cannot  be  communicated  to  the 
principal  without  a  breach  of  confidence  on 
the  part  of  the  agent.  Akers  v.  Rowan,  33 
S.  C.  451,  12  S.  E.  165,  10:  705 

34.  In  Pennsylvania  a  principal  is  not 
chargeable  with  his  agent's  knowledge  not 
acquired  in  the  course  of  the  business  in 
which  he  was  employed.  Satterfield  v.  Ma- 
lone.  3.5  Fed.  445,  1:  35 
Present  remembrance. 

.*?.").  The  United  States  Supreme  Court 
hnl<ls  that  the  principal  i=  bound  liy  knowl- 
edge coinniunicated  to  the  apent  at  any 
time.  l)ut  not  unless  it  bo  present  to  the 
agent's  mind  at  tlic  time  of  acting  for  the 
principal,  of  wliich  there  sliniild  he  clear 
and  sati-factorv  proof.  Satterfield  v.  Ma- 
Ir.ne.  :;:,  Fed,  445.  I:  35 

:',t\.  To  liriM  a  prineijial  eliarixealjle  witli 
know  lr'di.'e  wliirh  hi-  airent  lias  nhtainod  on 
a   jirinr  cicia^imi   in   an   iiulepcnilent  transac- 


tion, it  must  be  shown  that  the  knowledge 
was  present  to  the  mind  of  the  agent  at  the 
very  time  of  the  transaction  in  question. 
Constant  v.  University  of  Rochester,  111  N. 
Y.  604,  19  N.  E.  631,  2:  734 

37.  If  an  agent,  with  authority  to  receive 
orders  for  the  sale  of  an  article,  on  attempt- 
ing to  make  the  sale  is  notified  by  a  per- 
son that  he  has  withdrawn  from  the  part- 
nership to  which  the  agent  is  attempting 
to  make  the  sale,  it  is  of  no  consequence,  so 
far  as  the  effect  of  the  notice  is  concerned, 
that  on  a  subsequent  sale  to  a  new  firm  of 
the  same  name,  the  agent  had  forgotten  the 
notice.  Cox  v.  Pearce,  112  N.  Y.  637,  20  N. 
E.  566,  3:  563 

38.  An  attorney  who  has  done  a  large 
amount  of  business  for  a  client  in  investing 
money  upon  mortgages,  which  aggregate 
$3,000,000  or  more,  and  who  has  in  his  office, 
in  a  pigeon-hole  appropriated  to  satisfied 
mortgages,  an  unrecorded  mortgage  in  favor 
of  such  client,  taken  eleven  months  before, 
will  not  be  held,  in  the  absence  of  any  evi- 
dence upon  that  point,  to  have  remembered 
the  facts  as  to  such  mortgage  at  the  time 
of  taking  a  mortgage  on  the  same  property 
for  another  client  so  as  to  charge  the  latter 
with  notice  of  the  prior  mortgage.  Con- 
stant v.  University  of  Rochester,  111  N.  Y. 
604,  19  N.  E.  631,  2:  734 

39.  If  an  agent  recollected  that  there  had 
been  a  prior  mortgage,  but  honestly  believed 
that  it  had  been  satisfied,  although  mis- 
taken upon  that  point,  the  principal  for 
whom  he  takes  a  subsequent  mortgage  will 
not  be  chargeable  with  knowledge  of  the 
former  one  by  reason  of  the  agent's  knowl- 
edge. •  Id. 
Of  agent's  own  wrong. 

40.  The  knowledge  of  an  agent  of  an  inde- 
pendent fraudulent  act  committed  by  him 
on  his  own  account  while  acting  for  his 
principal  cannot  be  imputed  to  the  principal. 
Allen  V.  South  Boston  R.  Co.  150  Mass.  200, 
22  N.  E.  917,  5:  716 

41.  Knowledge  of  the  fraud  of  the  treas- 
urer of  a  corporation  in  issuing  corporate 
stock  to  one  for  whom  he  acted  as  agent  in 
a  pretended  purchase  thereof  by  him  cannot 
be  imputed  to  the  principal.  Id. 

42.  Knowledge  by  a  bank  president  of  his 
own  frauds  on  the  bank,  perpetrated  for 
his  individual  purposes,  is  not  attributable 
to  the  bank.  Lamson  v.  Beard,  36  C.  C.  A. 
56,  94  Fed.  30,  45:  822 

43.  The  principal  is  not  chargeable  with 
the  knowledge  of  the  agent  in  relation  to  a 
fraud  which  he  perpetrates  in  collusion  with 
the  other  party.  Hickman  v.  Green,  123 
Mo.  165,  27  S.  W.  440,  22  S.  W.  455,     29:  39 

44.  Notice  to  a  special  agent  employed  to 
make  a  certain  exchange  of  property,  with- 
out any  authority  to  pass  upon  the  title,  of 
matters  connected  with  the  title  to  the 
property  obtained  in  the  exchange,  is  not 
imputed  to  the  principal, — especially  when 
the  agent  was  acting  for  the  other  party 
also,  and  his  concealment  of  the  facts  was 
a  fraud  on  his  principal.  Id. 

45.  Notice    of    an    agreement    between    a 
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bank  and  a  person  depositing  the  money  of 
an  undisclosed  principal,  to  the  effect  that 
cashier's  cheeks  given  merely  as  memoranda 
of  the  deposits  shall  not  be  used  for  any 
other  purpose,  but  shall  be  returned  to  the 
bank  without  delivery  to  any  other  person, 
cannot  be  imputed  to  the  principal,  where 
the  agent  obtained  them  as  a  means  of 
fraud,  and  was  authorized  only  to  deposit 
the  money  and  return  checks  therefor,  al- 
though he  had  made  a  collateral  agreement 
to  pay  interest  on  the  deposits.  Henry  v. 
Allen,  151  N.  Y.  1,  45  N.  E.  355,  36:  658 

46.  A  bank  depositor  who  intrusts  the 
duty  of  examining  vouchers  to  a  clerk  who 
has  forged  his  employer's  name  on  checks 
is  charged  with  the  clerk's  knowledge  of  the 
forgery.  First  Nat.  Bank  v.  Allen,  100  Ala. 
476,  14  So.  335,  27:426 

47.  A  depositor  who  delegates  to  his  clerk 
the  verification  of  canceled  checks  returned 
as  vouchers  by  the  bank  is  chargeable  with 
notice  of  fraudulent  alterations  which  a 
mere  comparison  of  the  vouchers  with  the 
stubs  in  the  check  book  would  have  dis- 
closed, as  that  the  name  of  the  payee  had 
been  erased  and  the  word  "cash"  substituted 
therefor,  although  the  clerk  himself  made 
the  alteration.  Critten  v.  Chemical  Nat. 
Bank,  171  N.  Y.  219,  63  N.  E.  969,      57:  529 

48.  The  knowledge  of  the  clerk  of  a  bank 
depositor  that  he  has  made  fraudulent  alter- 
ations for  his  own  benefit  in  checks  drawn 
by  his  employer  is  not  to  be  imputed  to  the 
latter.  Id. 

49.  A  payee  of  checks  is  not  charged  with 
knowledge  that  they  have  been  stolen  or 
embezzled  and  collected  upon  forged  in- 
dorsements by  his  clerk,  either  because  the 
clerk  had  that  knowledge  or  because  the 
means  of  such  knowledge  were  in  books  of 
account  from  which  the  discovery  would 
have  been  made  if  monthly  trial  balances 
had  been  made  by  an  honest  clerk.  Shepard 
&  M.  Lumber  Co.  v.  Eldridge,  171  Mass.  516, 
51  N.  E.  9,  41:  617 

50.  A  clerk's  knowledge  of  his  own  wrong 
in  forging  checks  and  fabricating  false 
papers  to  conceal  his  crime  cannot  be  imput- 
ed to  his  principal.  Shipman  v.  Bank  of 
the  State  of  New  York,  126  N.  Y.  318,  27  N. 
E.  371,  12:  791 
In  criminal  case. 

51.  The  doctrine  that  an  agent's  knowl- 
edge is  the  knowledge  of  his  principal  ap- 
plies, on  a  sale  of  intoxicating  liquors  to  a 
minor  by  a  clerk,  to  the  statutory  presump- 
tion of  knowledge  as  to  the  age  of  the  pur- 
chaser. State  v.  Kittelle,  110  N.  C.  560, 
15  S.  E.  103,  15:  694 
Of  partner. 

52.  One  attorney  cannot  profit  by  a  lease 
obtained  for  him  by  his  law  partner  without 
being  affected  by  notice  of  facts  brought  to 
the  attention  of  his  partner  during  the  ne- 
gotiation and  which  formed  the  inducement 
to  the  lease.  Thompson  v.  Christie,  138  Pa. 
230.  20  Atl.  934,  11:236 

53.  Knowledge  acquired  by  one  member 
of  a  firm  of  lawyers  while  transacting  busi- 
ness   of    the    firm,    and    relating   thereto,   is 


constructive  notice  to  the  other  members  of 
the  firm.  Wittenbrock  v.  Parker,  102  Cal. 
93,  36  Pac.  374,  24:  197 

54.  The  constructive  notice  to  one  attor- 
ney of  knowledge  of  his  partner  of  matters 
pertaining  to  the  firm  business  does  not  ex- 
tend to  a  distinct  transaction  after  dissolu- 
tion of  the  firm,  in  which  he  is  acting  for  a 
different  client.  Id. 
Of  husband  or  wife. 

See  also  supra,  10. 

55.  A  wife  purchasing  real  estate  is  not 
chargeable  with  her  husband's  knowledge  of 
facts  affecting  the  title  thereto,  where  he 
takes  no  part  in  the  negotiations.  Satter- 
field  V.  Malone,  35  Fed.  445,  1 :  35 

56.  The  rule  which  prevents  one  spouse 
from  securing  a  title  where  the  other  is  dis- 
qualified conclusively  imputes  to  the  one,  as 
derived  from  the  other,  knowledge  of  those 
facts  the  existence  of  which  precludes  the 
other  from  action.  Robinson  v.  Lewis,  68 
Miss.  69,  8  So.  258,  10:  101 
Of  joint  owner. 

57.  A  notice  addressed  to  four  joint  own- 
ers of  a  grant  of  the  right  to  produce  oil  and 
gas,  to  the  effect  that  the  grant  has  ex- 
pired and  they  must  keep  off  the  premises, 
is  binding  on  them  all  when  served  upon 
one  of  them.  Detlor  v.  Holland,  57  Ohio  St. 
492,  49  N.  E.  690,  40 :  266 
Of  oflScer  or  agent  of  corporation. 

What  Constitutes  Notice  to  Officer  or  Stock- 
holder, see  supra,  19,  20. 

Of  Cashier  to  Bank,  see  Bonds,  43. 

Of  Insurance  Agent,  see  Insurance,  86,  90, 
91,  765-772;  V.  b,  5,  c. 

Presumption  as  to,  see  Evidence,  311. 

See  also  supra,  21,  33,  41,  42. 

58.  The  knowledge  of  a  conductor  that  a 
baggageman  on  the  train  over  whom  he  has 
no  control  whatever  is  carrying  articles  as 
an  accommodation  is  no  notice  to  the  car- 
rier. Walker  v.  Hannibal  &  St.  J.  R.  Co. 
121  Mo.  575,  26  S.  W.  360,  24:363 

59.  Knowledge  of  a  custom  to  leave  cars, 
for  which  there  is  no  room  in  the  barn,  in 
an  adjoining  street,  will  be  attributed  to  the 
company  owning  them.  Crawford  v.  Unit- 
ed Railways  &  Electric  Co.  101  Md.  402,  01 
Atl.  287,  70:  489 

60.  Notice  of  the  right  of  a  person  claim- 
ing title  under  the  consignee,  to  have  the 
goods  delivered  to  him,  when  given  to  the 
agent  of  the  carrier  charged  with  the  duty 
of  delivering  freight,  is  notice  to  the  car- 
rier. National  Newark  Bkg.  Co.  v.  Dela- 
ware, L.  &  W.  R.  Co.  (N.  J.  Err.  &  App.)  70 
N.  J.  L.  774,  58  Atl.  311,  66:  595 

61.  A  railroad  company  is  chargeable 
with  the  knowledge  of  its  president  and  di- 
rector that  property  purchased  by  it  is  im- 
pressed with  a  trust  in  favor  of  the  holders 
of  bonds  issued  by  the  former  owner  of 
such  property.  Indiana,  I.  &  I.  R.  Co.  v. 
Swannell,  157  III.  616,  41  N.  E.  989,  _    30:  290 

G2.  A  notice  of  the  motives  and  intention 
of  a  director  of  a  railroad  corporation  in 
requesting  a  transfer  of  stock  to  himself,  in 
the  course  of  his  private  business,  or  as 
agent  for  other?,  is  not  to  be  imputed  to 
the  corporation,  unless  he  also  acts,  or  as- 
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sumes  to  act,  for  the  corporation  in  the 
same  transaction.  Taflft  v.  Presidio  &  F.  R. 
Co.  84  Cal.  131,  24  Pac.  436,  11:  125 

63.  The  fact  that  subsequent  transactions 
are  with  different  officers  or  agents  does  not 
prevent  a  corporation  from  being  chargeable 
in  those  transactions  with  notice  of  a  fact 
which  came  to  the  knowledge  of  an  agent  in 
a  prior  transaction  within  the  scope  of  his 
duty.  Birmingham  Trust  &  Sav.  Co.  v. 
Louisiana  Nat.  Bank,  99  Ala.  379,  13  So. 
112,  20:  600 

64.  Notice  to  the  officers  of  a  preceding 
board  of  management  of  a  corporation,  of 
the  defective  manner  in  which  a  pole  main- 
tained by  the  company  was  set,  is  binding 
upon  the  corporation  so  as  to  render  it 
chargeable  with  neglect  of  duty  toward  an 
employee  injured  by  reason  of  the  defect,  al- 
though there  has  been  a  change  of  manage- 
ment in  the  meantime  and  no  notice  has 
been  brought  home  directly  to  the  new  man- 
agement. Bland  v.  Shreveport  Belt  R.  Co. 
48  La.  Ann.  1057,  20  So.  284,  36:  114 

65.  Notice  to  the  cashier  of  a  trust  and 
savings  company,  who  acts  within  the  scope 
of  his  authority  and  duty  in  the  negotiation 
of  a  loan  for  a  stockholder  s^ecured  by  a 
pledge  of  his  stock,  of  the  fact  of  such 
pledge,  is  notice  to  the  corporation. 
Birmingham  Trust  &  Sav.  Co.  v.  Louisiana 
Nat.  Bank.  99  Ala.  379,  13  So.  112,       20:  600 

66.  A  savings  bank  is  not  charged  with 
notice  of  infirmity  in  a  mortgage  an  assign- 
ment of  which  it  takes  as  security  for  a 
loan,  by  the  fact  that  its  treasurer  is  cashier 
of  the  bank  at  which  the  mortgagee,  mort- 
gagor, and  a  corporation  of  which  they  are 
members,  and  to  raise  monej^  for  which  the 
mortgage  is  executed,  keep  their  accounts, 
so  that  he  might  have  learned  the  dis- 
position made  of  the  money  borrowed. 
Economv  Savings  Bank  v.  Gordon,  90  Md. 
486.  45  Atl.  176,  48:  63 

67.  The  knowledge  of  the  cashier  of  a 
bank,  that  a  note  which  he  discounts  with 
the  funds  of  the  bank  was  given  without 
consideration,  is  chargeable  to  the  bank, 
and  defeats  its  claim  to  be  a  bona  fide  pur- 
chaser of  the  note  without  notice,  where  the 
cashier  had  full  authority  and  control  of  the 
discounts  of  the  bank,  without  reference  to 
or  consultation  with  anv  other  officer.  Mor- 
ris V.  Georgia  l^an,  S."&  Bkg.  Co.  109  Ga. 
12.  ."^4  S.  E.  378.  46:  506 

OS.  That  the  payee  of  a  note  is  cashier  of 
a  bank  whi(^li  discounts  it  does  not  charge 
the  bank  with  his  knowledge  of  infirmities 
in  tlie  note,  where  it  arts  wholly  through 
its  discount  committee,  of  which  he  is  not  a 
member,  and  he  acts  only  for  himself. 
National  Bank  of  Coninierce  v.  I'^eeney.  0  S. 
D.  .")30.  70  N.  1).  .874.  12  S.  D.  ].")fi.  So'x.  W. 
ISfi.  4r>:  7.T2 

(i'.t.  A  haul-:  is  !iot  eharucnblo  witli  Iho 
k'niiwlodiio  of  it>  \  ipp  ]irosi(]cnt.  who  is  also 
a  (liror-toi-  ami  a  iiioniVior  of  its  disfounting 
(■(iiniinttf'O,  of  facts  roiifcriiiupr  notes  which 
he  |ii(-fnts  for  (li-c(niiit.  and  in  iho  discnunt 
(if  wliifli  he  docs  not  act  for  the  hank. 
I  (iMMiioi-cial  r.ank  v.  IJui-uwyn.  110  N.  C.  207. 
I  1  <.  T:.  C,-2?,.  '  17:  .'!2fi 


70,  The  knowledge  of  one  member  of  the 
discount  committee  of  a  bank,  who  was  not 
present  when  the  renewal  of  a  note  was 
taken  and  had  no  part  in  the  transaction,  is 
not  enough  to  charge  the  bank  with  notice 
of  the  fact,  known  to  him,  that  the  indorser 
of  the  note  had  become  incompetent  to  do 
business,  Memphis  Nat,  Bank  v,  Neely,  97 
Tenn.  120,  36  S,  W.  716,  34:  274 

71,  Notice  to  an  assistant  building  inspec- 
tor of  intention  to  place  apparatus  for  heat- 
ing an  abutting  building  under  the  side- 
walk is  notice  to  the  city,  where  the  chair- 
man of  the  board  of  public  works  referred 
the  applicant  for  permission  to  make  the 
necessary  alterations  to  that  official  as  the 
one  having  authority  to  grant  the  permis- 
sion. Beall  V.  Seattle,  28  Wash,  593,  69 
Pac.  12,  61 :  583 

72,  Knowledge  gained  by  the  foreman  of 
the  warehouse  of  a  vendor  of  gas  naphtha  in 
assisting  a  consignee  in  unloading  defective 
cars,  in  accordance  with  an  understanding 
between  the  parties,  as  to  the  conditions 
under  which  the  cars  are  unloaded  by  the 
consignee,  is  chargeable  to  his  employer,  so 
as  to  require  the  latter  to  deliver  naphtha 
in  cars  which  can  be  unloaded  safely  under 
such  conditions.  Standard  Oil  Co.  v.  Wake- 
field, 102  Va.  824,  47  S.  E,  830,         66:  792 

73,  Notice  received  by  a  receiver  of  an  in- 
solvent corporation  of  the  insolvency  of  one 
of  its  stockholders,  against  whom  a  decree 
of  court  has  established  a  statutory  liability 
to  contribute  towards  payment  of  the  com- 
pany's debts,  while  acting  in  his  capacity  as 
cashier  of  a  bank,  to  which  notice  of  in- 
solvency proceedings  against  the  stockholder 
was  sent  as  one  of  his  creditors,  is  binding 
on  the  creditors  of  the  insolvent  corpora- 
tion, so  as  to  conclude  them  by  the  stock- 
holder's discharge,  where  it  does  not  appear 
that  the  cashier  was  a  stockholder  in  the 
bank,  or  interested  to  conceal  the  informa- 
tion so  obtained.  Dight  v.  Chapman.  44  Or. 
265,  75  Pac,  585,  65:793 

b.  By  Possession  or  Servitude. 

For  Editorial  Notes,  see  infra.  III,  §  2. 

74,  A  purchaser  of  real  estate  must  take 
notice  of  the  rights  of  those  in  possession, 
when  the  circumstances  of  such  possession 
are  sufficient  to  put  a  reasonable  person 
upon  inquiry  in  respect  thereto.  Coffey  v. 
Emich,  15  Colo.  184,  25  Pac.  83,  10:  125 

75,  The  possession  of  one  who  has  entered 
and  made  improvements  under  a  verbal 
promise  of  his  father  to  give  him  a  deed 
is  notice  of  his  rights.  Frame  v.  Frame,  32 
W.  Va.  463,  9  S.  E.  901,  5:  323 

70.  Knowledge  of  a  writing  which  is  in 
form  a  lease  of  real  property  to  a  person  in 
possession  does  not  relieve  a  purchaser  from 
tlie  duty  of  inquiring  as  to  the  possessor's 
rights.  Brinser  v.  Anderson,  129  Pa.  376,  18 
Atl.    520,  6:  205 

77.  An  open  and  notorious  possession  un- 
der a  deed  which  appears  by  the  records  to 
he  from  a  stranger  to  the  title  is  sufficient 
to    put    a    purchaser   on    inquiry.     Bank    of 
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Mendocino  v.  Baker,  82  Cal.  114,  22  Pac. 
1037,  6:  833 

78.  The  continued  occupation  of  a  portion 
of  a  house  by  a  widow,  after  release  of  her 
dower  in  the  premises  by  deed  duly  record- 
ed, is  not  notice  of  her  title  to  such  portion 
of  the  house  under  an  unrecorded  deed  made 
at  the  time  of  such  release.  Rankin  v.  Coar 
(N.  J.  Err.  &  App.)  46  N.  J.  Eq.  566,  22  Atl. 
177,  ■  11:661 

79.  Possession  of  premises  by  a  woman 
who  furnishes  to  her  vendee  as  evidence  of 
her  title  a  quitclaim  deed  to  herself,  with 
an  abstract  showing  a  perfect  record  title 
in  her  grantor,  does  not  charge  her  vendee 
with  notice  of  a  prior  unrecorded  warranty 
deed  from  the  same  grantor  to  her  and  the 
heirs  of  her  body.  Hickman  v.  Green,  123 
Mo.  165,  27  S.  W.  440,  22  S.  W.  455,  29:  39 
By  occupancy  for  partnership  purposes. 

*  80.  Notice  of  a  partnership  interest  in 
land  is  not  created  by  knowledge  of  the  fact 
that  the  holder  of  the  legal  title  is  a  mem- 
ber of  a  firm  which  is  using  the  property 
for  partnership  purposes.  Robinson  Bank 
V.  Miller,  153  111.  244,  38  N.  E.  1078,  27:  449 
Possession  by  tenant. 

81.  When  a  tenant  is  in  the  actual  posses- 
sion of  real  estate  at  the  time  it  is  sold  by 
the  landlord,  the  purchaser  is  chargeable 
with  notice  of  the  rights  of  the  tenant. 
Friedlander  v.  Hewitt,  30  Neb.  783,  47  N. 
W.  83,  9:  700 

82.  The  possession  of  leased  land  by  a 
tenant  is  notice  of  the  lease  to  a  railroad 
company  entering  under  condemnation  pro- 
ceedings. Lafferty  v.  Schuylkill  River  East 
Side  R.  Co.  124  Pa.  297,  16  Atl.  869,      3:  124 

83.  Possession  of  land  fenced  and  under 
cultivation,  by  a  tenant  of  a  grantee  under 
an  unrecorded  deed,  is  notice  to  the  grant- 
or's attaching  creditors  of  the  grantee's 
rights;  and  the  fact  that,  at  the  time  of  the 
levy  of  the  attachment  thereon,  it  has  been 
surrendered  to  the  grantee's  managing 
agent,  who  has  not  yet  found  another  ten- 
ant, is  immaterial  where  the  possession  of 
the  first  tenant  under  such  agent  has  been 
open  and  notorious  for  a  year.  Thomas  v. 
Burnett,  128  111.  37,  21  N.  E.  352,  4:  222 
Notice  to  mortgagee. 

See  also  supra,  29. 

84.  The  rule  that  actual  possession  of  real 
estate  is  sufficient  notice  to  a  person  propos- 
ing to  take  a  mortgage  on  the  property,  and 
to  all  the  world,  of  the  existence  of  any 
right  which  the  person  in  possession  is  able 
to  establish,  is  not  changed  by  the  fact  that 
the  property  is  occupied  by  numerous  ten- 
ants. Phelan  v.  Brady,  119  N.  Y.  587.  23  N. 
E.  1109,  8:  211 

85.  The  title  of  one  in  possession  of  real 
estate  under  a  valid  unrecorded  deed  must 
prevail  over  that  of  a  subsequent  mortgagee 
from  the  same  grantor,  although  the  latter 
took  his  mortgage  without  notice  of  the 
prior  title,  and  the  building  upon  the  prem- 
ises had  been  erected  for  tenement  purposes 
and  contained  a  large  number  of  apart- 
ments which  were  occupied  by  many  lessees, 
and  the  grantee  in  the  unrecorded  deed  had 
occupied   a   store    and    living   apartment   in 


the  building  as  a  tenant  before  receiving  the 
grant,  and  made  no  visible  material  change 
in  his  occupation  of  the  building  afterwards, 
except  that  he  then  leased  apartments  and 
collected  rents.  Id. 

86.  Possession  by  the  holder  of  an  un- 
recorded contract  for  the  purchase  of  a 
block  of  flats,  of  one  of  the  flats  in  the 
building,  is  sufficient  notice  to  preserve  his 
rights  as  to  a  person  subsequently  taking  a 
mortgage  from  the  vendor.  Boyer  v. 
Chandler,  160  111.  394,  43  N.  E.  803,      32:  113 

87.  Possession  of  part  of  a  house  not  so 
constructed  as  to  indicate  its  use  in  separate 
apartments,  by  a  woman  whose  son,  appear- 
ing by  the  record  to  be  the  owner,  and  hia 
family,  occupy  the  same  house,  is  not  suf- 
ficient to  put  a  mortgagee  of  the  son  on  in- 
quiry as  to  the  mother's  right.  Rankin  v. 
Coar  (N.  J.  Err.  &  App.)  46  N.  J.  Eq.  566, 
22  Atl.  177,  11:661 
Servitude. 

•  88.  Purchasers  of  real  estate  are  charge- 
able with  notice  of  an  evident  servitude 
existing  thereon.  Pierce  v.  Cleland,  133  Pa. 
189,  19  Atl.  352,  7:  752 

89.  The  open,  visible,  and  exclusive  pos- 
session and  use  of  passageways  through  a 
railroad  embankment,  fenced  in  with  and 
forming  uninterrupted  connection  between 
fields  on  opposite  sides  of  the  road,  consti- 
tute a  sufticient  notice  to  a  purchaser  of  the 
railroad  of  the  rights  of  the  adjoining  land- 
owner in  such  passageways.  Rock  Island 
&  P.  R.  Co.  v.  Dimick,  144  111.  628,  32  N.  E. 
291,  19:  105 

90.  The  location  of  a  canal  and  the  open 
enjoyment  of  rights  and  privileges  appur- 
tenant thereto  constitute  notice  of  such 
rights  to  subsequent  purchasers  of  property 
affected  thereby.  Case  v.  Hoffman,  100 
Wis.  314,  72  N.  W.  390,  74  N.  W.  220,  75  N. 
W.  945,  44:728 

III.  Editorial  Notes. 

§  I.  Generally. 

Publication  of,  in  foreign  language.  14: 
64. 

First  and  last  days  in  computing  time  of. 
49:  221. 

Signing  notice  by  proxy.     22:  298. 

V^alidity  of  notice  sent  by  telegraph.  61: 
933. 

Necessity  of.  as  a  condition  of  due  process 
of  law.     2:  657;*  11:225.* 

§  2.  Constructive  notice. 

By  Record  of  Conveyances  or  Instruments 
Affecting  Real  Property, 
see  Real  Property,  III.  §§ 
6-12. 

Generally.     1:  192;*  2:  734;*  4:  717. 

Reference   in   deed  as.     1:  191.* 

Unauthorized   record   as.     1:192.* 

Purchaser  charged  with  notice  of  unrecord- 
ed collateral  instrument 
recited  or  referred  to  in 
chain  of  title.     7:  840.* 

Purchaser  charged  with  notice  of  unrecord- 
ed deed  forming  part  of 
direct  chain  of  title.  7: 
840.* 
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To  purchaser  of  commercial  paper  after 
maturity.     12:41.* 

By  possession  of  property.  2:  201,*  734;* 
4:  222;*  8:  211;*  11:  661.* 

Corporate  by-law  as.     25:  48. 

§  3.  Notice  to  agent. 

Imputed  by  notice  to  agent.  1:  217,*  563;* 
2:  734;*   10:  705.* 

The  effect  of  notice  to  a  subagent.  21:  340, 
Insurance  agents.     21:  342. 

Effect  of  notice  to  purchaser's  agent  of 
vendor's  intent  to  defraud 
his    creditors.     32:  62. 


NOTORIETY. 

Evidence  of,  see  Evidence,  1472, 


NOVATION, 


By  Taking  Note   for  Amount  of  Debt,  see 

Payment,  10. 
To    Create    Suretyship,    see    Principal    and 

Surety,  5. 

1.  An  agreement  by  the  payee  of  a  note 
to  release  the  maker  and  look  for  payment 
to  a  third  person,  who  had  assumed  the 
obligation,  is  not  a  valid  novation,  unless 
made  on  a  valuable  consideration.  Pope  v. 
Vajen,  121  Ind.  317,  22  N.  E.  308,    _    6:  688 

2.  The  mere  acceptance  by  a  creditor  of  a 
certified  check  from  his  debtor  does  not  con- 
stitute a  novation.  Born  v.  First  Nat. 
Bank,  123  Ind.  78,  24  N.  E.  173,  7:  442 

3.  To  constitute  a  novation  which  will 
discharge  the  original  debtor  and  render  a 
third  person  liable  for  the  debt,  there  must 
be  the  substitution  of  a  new  obligation  for 
the  old  one,  and  the  new  contract  must  be  a 
valid  one  upon  which  the  creditor  can  main- 
tain his  rcmedv.  Spvcher  v.  Werner,  74 
Wis.  456,  43  X.' W.   161.  5:414 

4.  An  agreement  by  a  mortgagee  to  hold 
a  grantee  of  the  mortgaged  property  as  his 
debtor  and  release  the  mortgagor  is  not  a 
valid  novation  which  will  discharge  the 
mortgage,  where  the  deed  was  not  made 
subject  to  the  mortgage,  and  the  grantee, 
who  was  in  fact  incompetent  to  make  a 
binding  contract,  did  not  therein  assume  the 
mortgage,  and  no  consideration  for  such  as- 
sumption  existed.  Id. 

5.  A  creditor  wlio  accepts  a  purchaser 
from  his  debtor  as  his  own  debtor  thereby 
accepts  him  in  place  of  the  original  debtor 
as  the  principal,  with  the  latter  as  surety 
only;  and  by  extending  the  time  for  pay- 
ment by  sucii  jinrchaser  without  consent  of 
tlie  orJL'inal  dcliinv.  ho  roloa^os  tlio  latter. 
T'nion  Siovf  ,\.-  Madi.  Works  v.  ("aswell.  48 
Kan.  6^!t.   Jit    I'ac.   l(»7-2.  IG:  85 

I'.dilorial    Note-. 

U'liat   (•(.i:sn;i:io^.      5:  414:"    0:  GSS.* 
D.'llno.l.      10:  :U][)r 

I'.y   <n]i-iiliitini;   nf  doVitor.      iri:;',riO.» 
Sul.istituira    r,l, ligation.      10:  :>i;;i."-' 


Liability  of  consolidated  railroad  company 
for  debts  of  predecessor. 
23:  231. 

Effect  of  judgment  against  garnishee  to 
merge  or  satisfy  liability 
of  principal  debtor.  47: 
131. 

♦  •» . 


NOVELTY. 

Effect  of,  on  Bight  to  Maintain  Action,  see 
Action  or  Suit,  13,  14, 


NUISANCES. 


I,  What  Are, 
II,  Remedies.  * 

a.  In  General;   WTio  may  Have, 

b.  Who  Liable. 

c.  Abatement. 

d.  Defenses. 
III.  Editorial  Notes. 

Joinder  of  Actions  for,  see  Action  or  Suit, 
93. 

Jurisdiction  of  Appeal  in  Case  of,  see  Ap- 
peal and   Error,  92. 

Liability  for  Injury  to  Good  Name  of  House, 
see  Case,  20. 

Police  Power  as  to,  see  Constitutional  Law^, 
967-972. 

Railroad  Company's  Right  to  Locate  Stock 
Pens  so  as  to  Constitute,  see  Con- 
tracts, 335. 

Right  to  Use  Public  Street  for,  see  Eminent 
Domain,  274. 

Estoppel  as  to,  see  Estoppel,  118. 

Burden  of  Proof  as  to,  see  Evidence,  428. 

Presumption  as  to  Continuance  of,  see  Evi- 
dence, 423. 

Liability  of  Health  Officers  Destroying 
Property  as,  see  Health,  29,  30. 

Conclusiveness  of  .Judgment  as  to,  see 
Judgment,  II.  d,  7. 

Municipal  Regulations  as  to,  see  Municipal 
Corporations,  II.  c,  3,  c. 

Allegations  as  to,  see  Pleading,  263,  416- 
419. 

Question  for  Jury  as  to,  see  Trial,  135,  139, 
505a. 


I.  What  Are, 

City's  Power  to  Declare  What  Constitutes, 

see  Municipal  Corporations,  II.  c,  3,  c. 
Power  of  Legislature  to  Create,  see  Waters, 

252. 
Arbitrarily    Declaring    Saloon    a    Nuisance, 

see  Intoxicating  Liquors,  26. 
Question    for  Jury  as  to   Existence   of,   see 

Trial,  505a. 
Blasting  in  Stone  Quarry,  see  Blasting,  12, 
Bridge,    see    Bridges,    5. 
Xogligently  Constructed  Building,  see  Xeg- 

ligcnce.  78. 
Building    of    Prohibited    Height,    see    Parks 

and  Squares,  2. 


NUISANCES,  I. 


2279 


Negligent  Erection  of  Bulkhead,  see  Limita- 
tion of  Actions,  142. 

Digester  in  Pulp  Mill,  see  Landlord  and 
Tenant,  187. 

Fence  Maliciously  Erected,  see  Fences,  19. 

Discharge  of  Fire  Works,  see  Municipal  Cor- 
porations, 444,  473. 

Awning,  see  Highways,  71. 

Bay  Window  Extending  Over  Highway,  see 
Highways,  77. 

Conductor  Pipe  Emptying  on  Sidewalk,  see 
Highways,    312,   314. 

Dwelling  House,   see  Highways,  48. 

Elevated  Railroad,  see  Highways,  165. 

Hacks  in  Street,  see  Highways,  124. 

Hay  Cap  within  Highway,  see  Highways, 
299. 

Low  Guy  Wire  over  Highway,  see  High- 
ways, 319. 

Hitching  Post,  see  Estoppel,  21. 

Pillars  in  Highways,  see  Highways,  114. 

Public  Pump  in  City  Street,  see  Highways, 
63. 

Safety  Gates,  see  Highways,   164. 

Standing  Still  on  Sidewalk,  see  Highways, 
47. 

Stepping  Stone  in  Highway,  see  Highways, 
96. 

Stone  Wall  in  Highway,  see  Highways,  113. 

Street  Fair,  see  Highways,  98. 

Temporarv  Closing  of  Street,  see  Highways, 
107. 

Traction  Engine  in  Highway,  see  Highwavs, 
101. 

Trees  in  Highways,  see  Highways,  170,  173, 
175. 

Trees  Generally,  see  Trees,  2,  3. 

Wagon  Stored  in  Street,  see  Highways, 
260. 

Liquor  Saloon,  see  Intoxicating  Liquors,  IV. 
a. 

Log  Boom,  see  Logs  and  Logging,  1. 

Continuous  Waste  of  Natural  Gas,  see 
Mines,   50. 

Fishing  Nets  in  Navigable  Waters,  see  Wa- 
ters, 162. 

Use  of  Premises  for  Prize  Fight,  see  Prize 
Fighting,  7. 

Undertakino-  Establishment,  see  Covenant, 
41. 

Stock  Pens.,  see  Railroads,  37. 

Occupation  of  Part  of  Navigable  River  Bed, 
see  Purpresture. 

For  Editorial  Notes,  see  infra,  IIL  §§  1,  2. 

1.  If  one  carries  on  a  lawful  trade  or  busi- 
ness in  such  a  manner  as  to  prove  a  nui- 
sance to  his  neighbor,  he  must  answer  in 
damages  therefor.  Bohan  v.  Port  Jervis 
Gaslight  Co.  122  N.  Y.  18,  25  N.  E.  246. 

9:  711 

2.  That  which  is  declared  by  a  valid  stat- 
ute to  be  a  nuisance  is  decreed  in  law  to  be 
a  nuisance  in  fact,  and  slioiild  be  dealt 
with  as  such.  Carleton  v.  Ru£;g,  149  Mass. 
550,  22  N.  E.  55,  '  5:  193 

3.  Permitting  the  stairway  in  the  rear  of 
a  private  residence  to  become  decayed 
and  unsafe  does  not  constitute  a  nuisance 
as  to  the  occupant  of  an  adjoining  house, 
so  as  to  entitle  him  to  damages  from  its 
owner  if  he  is  injured  while  attempting  to 


use  it  for  purposes  of  his  own.     Sterger  v. 
Van  Siclen,  132  N.  Y.  499,  30  N.  E.  987, 

16:  640 

4.  A  blacksmith  shop  or  a  machine  shop 
is  not  a  nuisance  per  se.  Chambers  v.  Cra- 
mer, 49  W.  Va.  395,  38  S.  E.  691,  54:  545 
Public  and  private  nuisance  distinguished. 

5.  The  difference  between  a  public  nui- 
sance and  a  private  nuisance  does  not  con- 
sist in  any  difference  in  the  nature  or  char- 
acter of  the  thing  itself,  but  a  nuisance  is 
public  when  the  danger  is  to  the  public,  and 
private  when  the  danger  is  to  the  individ- 
ual as  distinguished  from  the  public.  Kin- 
ney V.  Koopmann,  116  Ala.  310,  22  So.  593, 

37:497 
Statutory  declaration  as  to  nuisance. 

6.  A  formal  declaration  that  a  thing  is  a 
nuisance  does  not  necessarily  make  it  so, 
and  the  failure  of  a  statute  to  declare  it 
to  be  a  nuisance  does  not  technically  keep 
it  from  being  one  if  it  is  treated  as  such  in 
the  statute.  Harrington  v.  Providence,  20 
R.  L  233,  38  Atl.  1,  38:  305 
Malicious  acts. 

7.  While  the  doing  of  certain  acts  by  a 
person  in  the  use  of  his  premises  as  a  dwell- 
ing house  might  not  in  themselves  amount 
to  a  private  nuisance,  yet  when  the  same 
acts  are  done  Avantonly  and  maliciously  for 
the  mere  purpose  of  annoying  his  neighbor 
and  to  destroy  the  peace  and  quiet  of  his 
home,  and  they  have  such  effect,  they 
amount  to  a  nuisance  which  a  court  of 
equity  will  restrain.  Medford  v.  Levy,  31 
W.  Va.  649,  8  S.  E.  302,  2:  368 
To  health  or  comfort  in  general. 

From  Noxious  Vapors,  see  Case,  24. 
Cess   Pool   under  Leased   House,   see  Land- 
lord  and   Tenant,   150. 
See  ahso  infra,  70,  71. 

8.  An  offensive  occupation  cannot  be  car- 
ried on  to  the  very  great  annoyance  of  one 
dwelling  immediately  near.  Froelicher  v. 
Oswald  Iron  Works,  111  La.  705,  35  So. 
821,  64:  228 

9.  The  characteristic  noises  and  odors  is- 
suing from  a  chicken  house  and  yard  which 
are  maintained  in  a  cleanly  manner  and 
cared  for  so  as  not  injuriously  to  affect  the 
health  of  any  normal  person  in  the  neigh- 
borhood are  not  a  nuisance,  although  they 
may  make  neighboring  property  uncomfort- 
able as  a  residence  for  invalids.  Wade  v. 
Miller.  188  Mas«.  6,  73  N.  E.  849,       69:  820 

10.  When  expensive  works  have  been 
erected  and  are  used  in  carrying  on  a  busi-» 
ness  v/hich  is  useful  and  needful  to  the  pub- 
lic, adjoining  property  owners  cannot  main- 
tain actions  for  every  trifling  annoyance 
which  such  business  causes  them.  In  de- 
termining tlie  question  of  nuisance  in  such 
cases  the  locality  and  all  the  surrounding 
circumstances  must  be  taken  into  considera- 
tion. Sus(]uclianna  Fertilizer  Co.  v.  Ma- 
lone,  73  Md.  268.  20  Atl.  900,  9:  737 

11.  The  standard  as  to  the  effect  of  an 
alleged  nuisance  nnist  be  the  man  of  nor- 
mal nervous  sensibility  and  ordinary  mode 
of  living.  Powell  v.  Bentlev  &  G.  Furniture 
Co.  .34  W.  Va.  804.  12  S.  E.'  1085.  12:  53 

12.  Tlie  noise  of  a   factory,  which  mater- 
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ially  interferes  with  and  impairs  the  ordi- 
nary physical  comfort  of  human  existence, 
may  be  treated  as  a  nuisance.  Id. 

13.  To  render  a  business,  the  conducting 
of  which  pollutes  the  air  with  noxious 
smells  and  vapors,  such  a  nuisance  as  will 
entitle  adjoining  property  owners  to  re- 
cover damages  for  the  maintenance  there- 
of, it  is  not  necessary  that  such  owners 
should  be  driven  from  their  dwellings;  it 
is  enough  that  the  enjoyment  of  life  and 
property  is  rendered  uncomfortable.  Bohan 
v.  Port  Jervis  Gas  Light  Co.  122  N.  Y.  18, 
25  N.  E.  246,  9:  711 

14.  Devoting  real  estate  to  uses  which 
produce  destructive  vapors  and  noxious 
smells,  and  which  result  in  material  injury 
to  the  property  and  to  the  comfort  of  the 
existence  of  those  who  dwell  in  the  neigh- 
borhood, is  not  reasonable  under  the  maxim. 
Sic  utere  tuo  ut  alienum  non  Icedas.  Id. 

15.  The  erection  of  coal  sheds  upon  lands 
of  a  railroad  company  many  years  after  it 
acquired  them,  and  after  the  real  estate  in 
the  vicinity  has  been  built  up  and  sur- 
rounded by  residences  and  stores,  and  their 
use  in  such  manner  as  to  create  grinding 
and  grating  noises  and  scatter  dust  and 
dirt,  so  as  to  destroy  the  comfort  and  in- 
jure the  health  of  those  living  upon  the 
adjoining  property,  will  constitute  a  nui- 
sance which  will  give  the  adjoining  owners 
a  right  of  action  for  the  injuries  specially 
suffered  by  them.  Wylie  v.  Elwood,  134  III. 
281,  25  N.  E.  570,  9:  726 

16.  Allowing  filth  from  a  creamery  to 
flow,  either  by  percolation  or  otherwise, 
upon  premises  of  an  adjoining  owner,  where 
it  becomes  thickened  at  the  top  and  of  a 
grayish  or  greenish  color,  and  emits  a 
stench,  may  be  perpetually  enjoined.  Price 
V.  Oakfield  Highland  Creamery  Co.  87  Wis. 
536,  58  N.  W.  1039,  24:  333 

17.  A  business  will  be  abated  as  a  public 
nuisance  which,  located  in  the  midst  of  a 
populous  community,  constantly  produces 
odors,  smoke,  and  soot  of  such  a  noxious 
character  and  to  such  extent  that  they  pro- 
duce headache,  nausea,  and  other  pains  and 
aches  injurious  to  health  among,  and  taint 
the  food  of,  the  surrounding  inhabitants. 
People  V.  Detroit  White  Lead  Works,  82 
Mich.  471,  46  N.  W.  735,  9:  722 

18.  Where,  in  carrying  on  the  business  of 
manufacturing  sulphuric  acid  and  commer- 
cial fertilizer,  gases  are  generated  and  es- 
cape into  the  surrounding  atmosphere, 
which  are  so  offensive  and  noxious  as  to 
affect  the  health  of  the  family  of  an  ad- 
joining resident  and  landowner,  and  to  com- 
pel them  at  times  to  abandon  the  table 
and  even  the  house,  and  to  materially  in- 
jure his  property,  such  owner  sustains  an 
actionable  injury  for  which  ho  may  recover 
damages.  Susquehanna  Fertilizer  Co.  v. 
Malono.  73  :\rd.  2fiS,  20  Atl.  900,  9:  737 

19.  The  pollution  of  the  air  by  noxious 
pasfs  and  ofl'onsive  odors  emitted  from  a 
fertilizer  plant  entitles  the  owner  of  a 
noarbv  dwollinfr  house  to  recover  damages 
for   tiie   annoyance   and   discomfort    thereby 


occasioned  to  himself  and  his  family.  Swift 
V.  Broyles,  115  Ga.  885,  42  S.  E.  277,  58:  390 
20-21.  There  is  no  general  right  on  the 
part  of  the  lessee  of  a  floor  in  a  manufac- 
turing building  to  send  acid  fumes  and  sand 
through  holes  rightfully  in  the  floor,  to  the 
damage  of  the  tenant  beneath  him,  al- 
though such  action  is  a  necessary  conse- 
quence of  his  business  and  the  lower  tenant 
might  have  refrained  from  leasing  below 
him.  Boston  Ferrule  Co.  v.  Hills,  159  Mass. 
147,  34  N.  E.  85,  20:  844 

22.  A  pond  in  a  city  is  a  public  nuisance, 
where  foul  and  malarious  exhalations  arise 
from  the  stagnant  water  and  from  the  sides 
and  bed  as  the  water  is  drawn  off,  and  are 
intensified  by  the  accumulation  of  filth, 
which  no  police  vigilance  can  keep  out  of 
the  stream,  and  which  the  dam  retains  and 
holds.  Yonkers  Bd.  of  Health  v.  Copcutt, 
140  N.  Y.  12,  35  N.  E.  443,  23:  485 

23.  A  use  made  by  one  of  his  property 
which  works  an  irreparable  injury  to  the 
property  of  his  neighbor,  or  whereby  the 
unwritten,  but  accepted,  law  of  decency  is 
violated,  or  which  deprives  his  neighbor 
of  the  reasonable  and  comfortable  use  of 
his  property,  or  which  will  probably  endan- 
ger the  health  and  life  of  his  neighbor, — is 
a  private  nuisance,  and  may  be  enjoined. 
Lowe  V.  Prospect  Hill  Cemetery  Asso.  58 
Neb.  94,  78  N.  W.  488,  46:  237 

24.  An  injunction  to  restrain  the  con- 
struction of  boilers  and  tanks  and  the  ham- 
mering of  sheet  iron  in  the  open  air  may 
be  granted  where  the  noise  caused  thereby 
is  such  as  to  cause  actual  physical  discom- 
fort to  the  occupants  of  adjoining  property. 
Froelicher  v.  Oswald  Iron  Works,  111  La. 
705,  35  So.  821,  64:  228 
Injurious  to  property  in  general. 

25.  One  owning  and  operating  ovens  for 
manufacturing  coke  from  coal  obtained  from 
strangers,  and  not  mined  in  the  land  on 
which  the  ovens  stand,  the  natural  effect  of 
which  is  to  substantially  injure  property 
in  their  vicinity,  must  pay  to  the  owners  of 
such  property  the  damages  sustained  by 
them,  although  the  ovens  are  located  on 
his  own  land  at  a  place  so  well  adapted  to 
the  business  that  they  would  not  be  en- 
joined. Robb  v.  Carnegie,  145  Pa.  324.  22 
Atl.  649,  14:  329 

26.  The  escape  from  a  pipe  line  of  oil 
brought  from  a  distance  is  not  in  any  sense 
a  natural  and  necessary  development  of  the 
land,  so  as  to  make  liability  for  injury 
cau&ed  by  percolation  of  the  oil  into  the 
premises  of  a  neighboring  proprietor  de- 
pend upon  negligence;  but  it  is  a  case  of 
nuisance  for  which  the  pipe-line  proprietor 
is  liable  irrespective  of  negligence.  Hauck 
v.  Tide  Water  Pipe  Line  Co.  153  Pa.  366, 
26  Atl.  644.  20:  642 

27.  If  one  has  on  his  own  premises  that 
which  is  dangerous,  or  a  substance  (whether 
above  or  under  the  ground)  that  he  is  con- 
stantly using  which  is  liable  to  escape  and 
injure  his  neighbor,  or  that  which  his  neigh- 
bor has  the  right  to  use,  ne  must  answer  for 
the  consequences.  Kinnaird  v.  Standard  Oil 
Co.  89  Ky.  468.  12  S.  W.  937,  7:  451 
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28.  The  use  of  land  for  the  prosecution 
of  some  business  from  which  injury  to 
neighboring  property  will  either  necessarily 
or  probably  ensue  will  render  the  owner  lia- 
ble for  the  injury,  although  he  uses  reason- 
able care  in  the  prosecution  of  the  busi- 
ness. Frost  V.  Berkeley  Phosphate  Co.  42 
S.  C.  402,  20  S.  E.  280,  26:  69.] 

29.  That  the  unloading  of  coal  into  a  par- 
.  ticular  shed  situated  i:pon  a  railroad  com- 
pany's right  of  way  by  means  of  particular 
machinery  is  a  part  of  the  necessar\'  oper- 
ation of  the  road  will  not  preclude  a  re- 
covery of  d.amages  from  the  company  for 
injuries  thereby  inflicted  upon  adjoining 
property  owners,  unless  the  process  of  un- 
loading was  prudent,  careful,  and  proper. 
Wviie  V.  Elwood,  134  111.  281,  25  N.  E.  570, 

9:  726 

30.  The  use,  in  burning  brick,  of  a  pro 
cess  that  generates  noxious  gases  which  are 
wafted  upon  adjacent  land,  injuring  and 
destroying  growing  crops  of  wheat,  is  a 
nuisance  that  will  render  a  brick  company 
using  the  process  liable  for  the  damages 
to  the  owner  of  the  wheat.  Fogarty  v. 
Junction  Citv  Pressed  Brick  Co.  50  Kan. 
478,  31  Pac.  1052,  18;  756 

31.  A  railroad  embankment  without  suf- 
ficient provision  for  the  passage  of  the  water 
of  running  streams,  if  built  under  lawful 
authority,  is  neither  an  abatable  or  public 
nuisance  nor  a  continuing  private  nuisance. 
Ridlev  V.  Seaboard  &  R.  R.  Co.  118  N.  C.  996, 
24  S/E.  730,  32:  708 

32.  It  is  an  actionable  injury  and  nui- 
sance for  one  to  collect  water  into  artificial 
channels,  and  then  cast  it  upon  the  land  of 
his  neighbor,  whether  such  water  consists 
of  spring  water,  or  surface,  or  drainage 
water.  Paddock  v.  Somes,  102  Mo.  226,  14 
S.  W.  746,  10:  254 

33.  A  manufactiirer  of  pig  iron  will  be 
enjoined  from  changing  the  manner  of  oper- 
ating his  furnaces  if  the  result  of  the  change 
is  to  cast  ore  dust  upon  neighboring  resi- 
dential property  in  such  quantities  as  to 
destroy  homes  and  other  property  there  sit- 
uated. Sullivan  v.  Jones  &  L.  Steel  Co.  208 
Pa.  540.  57  Atl.  1065,  66:  712 
Whistle. 

Municipal  Regulation  of,  see  Municipal  Cor- 
porations, 258. 
See  also  infra,  125. 

34.  A  factory  whistle  in  a  populous  com- 
munity, which  is  blown  at  unseasonable 
Hours  when  it  is  entirely  unnecessary,  and 
which  is  so  loud,  harsh,  and  terrific  as  ser- 
iously to  interfere  with  the  plaintiffs'  rea- 
sonable enjoyment  of  their  habitations,  and 
cause  them  special  damage,  is  a  nuisance 
which  may  be  enjoined.  Hill  v.  McBurney 
Oil  &  F.  Co.  112  Ga.  788,  38  S.  E.  42, 

52:  398 

35.  The  blowing  of  whistles  at  factories 
to  regulate  and  direct  the  order  of  work  is 
not  a  nuisance  per  se.  Redd  v.  Edna  Cotton 
Mills,  136  X.  C.  342,  48  S.  E.  761,  67:  983 
Smoke. 

\Mio  Liable   for.  see  infra.   110. 
Constitutionality  of  Statute  as  to  Abolish- 
ing, see  Constitutional  Law,  607,  608. 


Legislative  Invasion  of  Judicial  Power  as 
to,  see   Constitutional  Law,  258. 

Class  Legislation  as  to,  see  Constitutional 
Law-,  347. 

Police  Power  as  to,  see  Constitutional  Law, 
969. 

Opinion  Evidence  as  to,  see  Evidence,  1381. 

Evidence  as  to  Insuflficiency  of  Smoke  Con- 
sumers, see  Evidence,  2143. 

Ordinance  as  to,  see  Municipal  Corpora- 
tions, 220,  221. 

Special  Legislation  as  to,  see  Statutes,  347. 

See  also  supra,  17. 

For  Editorial  Notes,  see  infra.  III.  §  1. 

36.  Smoke  may  constitute  a  public  nui- 
sance, although  it  is  not  constantly  emit- 
ted, but  only  at  intervals  from  day  to  day. 
Moses  V.  Ignited  States,  16  App.  D.  C.  428, 

50:  532 

37.  Brick  kilns  are  included  in  a  statute 
forbidding  the  emission  into  the  air  of  dense 
smoke,  and  including  in  its  terms  "any 
building,  establishment,  or  premises  from 
which  dense  smoke  is  so  emitted  or  dis- 
charged." State  V.  Tower,  185  Mo.  79,  84 
S.  W.  10,  .  68:  402 
Cemetery. 

Prohibiting  Burial  within  City  Limits,  see 
Municipal  Corporations,  203,  210. 

38.  The  interment  of  dead  bodies  in  a 
cemetery  constitutes  a  private  nuisance 
against  which  an  injunction  may  be  granted, 
when  it  will  probably  or  likely  pollute  and 
poison  the  water  in  the  wells  used  by  the 
people  in  that  vicinity.  Lowe  v.  Prospect 
Hill  Cemetery  Asso.  58  Neb.  94,  78  N.  W. 
488.  46:  237 
Disturbing  religious  services. 

39.  The  erection  of  a  water  tank  in  a 
public  street,  35  feet  from  a  church,  and  of 
a  passenger  railway  station  60  feet  there- 
from, thereby  enveloping  the  church  in 
smoke  and  filling  it  with  offensive  odors 
and  more  or  less  smoke  and  cinders,  and  dis- 
turbing the  congregation  by  the  loud  and 
incessant  noises  caused  by  the  blowing  off 
of  steam,  the  ringing  of  bells  and  sounding 
of  whistles,  and  the  backing  of  trains, — con- 
stitutes a  private  nuisance,  for  which  com- 
pensation must  be  made  or  the  nuisance  re- 
moved. Chicago  G.  W.  R.  Co.  v.  First  M.  E. 
Church,  42  C.  C.  A.  178,  102  Fed.  85,  50:  488 
Hospital  or  pest  house. 

See  also  infra,  116,  126,  147. 

40.  Serious  injury  to  the  value  of  the 
property  of  the  residents  of  a  locality  by 
the  establishment  of  a  pest  house  in  the 
vicinity  will  warrant  an  injunction  against 
it.  Baltimore  v.  Fairfield  Improv.  Co.  87 
Md.  352,  39  Atl.  1081,  40:  494 

41.  The  establishment  of  a  smallpox  hos- 
pital by  a  city  under  statutory  authority 
cannot,  in  the  absence  of  carelessness  or 
negligence  or  an  abuse  of  the  police  power 
in  any  way,  be  a  public  nuisance,  nor  can  it 
be  a  private  nuisance  unless  it  becomes  such 
in  its  subsequent  use  or  unwarranted  opera- 
tion. Frazer  v.  Chicago.  186  111.  480.  57  N. 
E.  1055.  51:  306 

42.  A  hospital  will  not  be  permitted  to 
be  conducted  in  such  proximity  to  a  pri- 
vate residence  that  the  sights,  sounds,  and 
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smells  which  are  a  necessary  part  of  its 
operation  become  an  intolerable  nuisance 
to  those  dwelling  in  the  residence.  Deacon- 
ess Home  &  Hospital  v.  Bontjes,  207  111.  553, 
69  N.  E.  748,  64:  215 

Livery  stable. 

43.  A  livery  stable  is  not  a  nuisance 
per  se.  St.  Louis  v.  Russell,  116  Mo.  248, 
22  S.  W.  470,  20:  721 
Slaughterhouse. 

Municipal  Regulation  as  to,   see  Municipal 

Corporations,  215,  216. 
For  Editorial  Notes,  see  infra,  III.  §  1. 

44.  The  business  of  slaughtering  animals 
for  food  is  not  a  nuisance,  as  a  matter  of 
law,  independently  of  the  manner  in  which 
it  is  conducted,  if  the  slaughterhouse  is  sit- 
uated in  a  new  and  sparsely  settled  portion 
of  a  city,  in  the  neighborhood  of  stockyards 
and  other  slaughterhouses.  Ballentine  v. 
Webb,  84  Mich.  38,  47  N.  W.  485,         13:  321 

45.  The  noise  made  by  hogs  kept  in  con- 
finement for  the  purpose  of  slaughter  is  not 
such  a  nuisance  as  to  justify  the  destruc- 
tion of  a  slaughterhouse  business  for  the 
sole  purpose  of  ridding  a  neighborhood  of 
such  noise.     ,  Id. 

46.  A  slaughterhouse  business  will  be  de- 
stroyed by  a  court  of  chancery  at  the  in- 
stance of  persons  who  move  into  its  neigh- 
borhood after  it  is  established,  only  when 
it  is  injurious  to  health,  where  it  is  located 
at  the  outskirts  of  a  city,  in  a  locality 
where  similar  kinds  of  business  are  already 
established.  Id. 

47.  That  the  existence  of  a  slaughter- 
house depreciates  the  value  of  neighboring 
property  is  not  sufficient  ground  to  justify 
a  decree  interfering  with  the  business  car- 
ried on  therein.  Id. 

48.  An  equitable  action  by  a  city  to  com- 
pel the  removal  or  abatement  of  a  slaugh- 
terhouse affecting  the  comfort  and  conven- 
ience of  the  public,  but  not  injurious  to  the 
public  health,  is  authorized  by  a  charter  em- 
powering the  city  to  compel  the  owner  ot 
any  unwholesome,  noxious  house  or  place  to 
cleanse,  remove,  or  abate  the  same  from 
time  to  time  "as  often  as  may  be  neces- 
sary for  the  health,  comfort,  and  conven- 
ience of  the  inhabitants  of  said  city."  Red 
Wing  V.  Guptil,  72  Minn.  259,  75  N.  W.  234, 

41:  321 
Profane  language.   . 

49.  Profane  language  is  not  a  common 
nuisance,  unless  it  is  heard  l)y  citizens  and 
the  manner  and  occasion  of  the  utterances 
are  offensive  and  annoying.  Com.  v.  Linn, 
1.58  Pa.  22,  27  Atl.  843,  22:  353 
Houses  of  ill  fame. 

Who  may  Abate,  see  infra,  73,  84. 
See  also  infra.   1 12. 

50.  The  rule  that  an  injunction  will  not 
be  granted  against  the  oontimiance  of  a 
nuisance  in  a  looality  mainly  occupied  for 
business  doos  not  ap[ily  where  the  nuisance 
is  vialum  in  .sr.  siu-li  as  a  house  of  ill  fame. 
P.lanon  V.  Smitli.  34  Or.   3!)4.  nc,    I'ac.  1^!)2. 

44:  522 

■■)1.  An  iiijuuf'tion  aiiainst  krcpini;  a  bawdy 

house  on  certain  premises  cannot  be  granted 


because  it  is  obnoxious  to  the  neighborhood 
and  unfavorably  affects  the  salable  value 
of  property  in  the  locality.  Neaf  v.  Palmer, 
103  Ky.  496,  45  S.  W.  506,  41:  219 

52.  A  court  of  equity  may  abate  a  house 
of  ill  fame  as  a  nuisance,  in  a  suit  by  a 
person  specially  injured,  when  the  inmates 
are  very  noisy  and  boisterous  and  are  guilty 
of  indecent  exposure  of  persons  within  view 
of  adjoining  houses,  causing  great  deteriora- 
tion of  the  rental  value  of  the  neighboring 
dwellings  and  impairing  them  for  comfort- 
able enjoyment  and  occupation  by  decent 
people.  Weakley  v.  Page,  102  Tenn.  178, 
53  S.  W.   551,  46:  552 

53.  Property  used  for  business  purposes, 
as  well  as  that  used  for  dwellings,  may  be 
protected  by  injunction  from  the  nuisance 
of  a  house  of  ill  fame  conducted  with  such 
noise  and  indecent  exhibitions  as  to  be 
intolerable  to  the  owners  and  occupiers  of 
business  houses.  Id. 
Dam. 

See  also  infra,  144;  Dams,  5,  12. 

54.  A  dam  erected  in  a  floatable  streara 
to  furnish  power  to  operate  a  mill  useful  to 
the  public,  under  authority  duly  had  from 
a  county  court,  is  not  a  public  nuisance, 
though  without  sluice  and  though  it  ob- 
struct navigation.  Watts  v.  Norfolk  &  W. 
R.  Co.  39  W.  Va.  196,  19  S.  E.  521,  23:  674 
Pollution  of  water. 

Obstruction   of   Surface  Water,   see   supra, 

31,  32. 
Who  may  Abate,  see  infra,  102-104. 
Diversion  or  Obstruction  of  Watercourse  as, 

see  Injunction,  219. 
Validity  of  Ordinance  as  to,  see  Municipal 

Corporations,  127. 
See  also  supra,  38;  infra,  144,  158. 
For  Editorial  Notes,  see  infra,  III.  §  2. 

55.  Pollution  of  the  water  of  a  river  Ly 
means  of  refuse  from  a  sawmill,  so  as  to 
destroy  the  fish  therein,  is  a  nuisance.  Peo- 
ple V.  Truckee  Lumber  Co.  116  Cal.  397,  48 
Pac.  374,  39:  581 

56.  A  municipal  corporation  which  drains 
its  sewage  into  a  natural  water  course, 
without  a  legal  appropriation  and  the  pay- 
ment of  compensation  to  riparian  owners, 
thereby  creating  a  nuisance  inflicting  spe- 
cial and  substantive  damages  on  a  riparian 
proprietor,  is  liable  to  the  latter  for  the 
damages  so  sustained.  Mansfield  v.  Bal- 
liett,  65  Ohio  St.  451,  63  N.  E.  86,      58:  628 

57.  A  city  which  has  legislative  authority 
to  construct  its  system  of  sewers,  discharg- 
ing their  contents  into  a  river,  is  not  sub- 
ject to  the  charge  of  maintaining  a  public 
nuisance.  Grey  ex  rel.  Simmons  v.  Pater- 
son  (N.  J.  Err.  &  App.)  60  N.  J.  Eq.  385, 
45  Atl.  995,  48:  717 

58.  The  use  of  a  stream  for  drainage  is 
unreasonable,  when  it  results  in  the  con- 
centration of  filth  and  its  discharge  into  the 
stream  in  such  quantities  that  it  is  nec- 
essarily carried  to  the  premises  of  another, 
where  it  produces  a  nuisance  dangerous  to 
iiealth  and  destructive  of  the  value  of  the 
propertv.  Piatt  Bros.  &  Co,  v.  Waterburv, 
72  Conn.  531.  45  Atl.  154,  48:  G91 
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59.  The  mixture  of  impure  water  with 
•water  used  for  irrigation  and  domestic  pur- 
poses, rendering  it  unfit  for  such  use,  creates 
a  nuisance  under  Utah  Comp.  Laws,  §  3463. 
North  Point  Consol.  Irrigation  Co.  v.  Utah 
&  S.  L.  Canal  Co.  16  Utah,  246,  52  Pac.  168, 

40:  851 

60.  The  befouling  of  the  ■waters  of  a  canal 
from  which  a  number  of  persons  (more  than 
three)  obtain  water  for  irrigation,  culinary, 
and  other  domestic  purposes,  so  that  it  is 
unfit  for  use,  creates  a  public  nuisance  un- 
der Utah  Comp.  Laws  1888,  §  4566.  Id. 
Exaction  of  tolls. 

61.  The  exaction  of  tolls  by  a  turnpike 
company  after  the  expiration  of  the  fran- 
chise constitutes  a  public  nuisance  which 
can  be  abated  at  the  instance  of  the  state. 
State  ex  rel.  Allison  v.  Hannibal  &  R.  C. 
Gravel  Road  Co.  138  Mo.  332,  39  S.  W.  910, 

36:  457 
Patrol  of  strikers. 

62.  A  patrol  of  strikers  in  front  of  a  fac- 
tory becomes  a  private  nuisance  when  in- 
stituted for  the  purpose  of  interfering  with 
the  business.  Vegelahn  v.  Guntner,  167 
Mass.  92,  44  N.  E.  1077,  35:  722 
Explosives. 

For  Editorial  Notes,  see  infra,  III.  §   1. 

63.  The  storage  of  gunpowder  by  a  fuse 
manufacturer  in  quantities  necessary  for 
his  business,  which  is  located  in  a  proper 
place  and  is  conducted  with  the  utmost 
care,  is  not  a  nuisance  per  se,  so  as  to  ren- 
der him  liable  for  injuries  caused  to 
neighboring  property  by  the  malicious  ex- 
plosion of  the  magazine  by  an  employee. 
Kleebauer  v.  Western  Fuse  &  E.  Co.  138  Cal. 
497,  71  Pac.  617,  60:  377 

64.  Unnecessarily  and  unreasonably  de- 
laying a  car  load  of  high  explosives  on  a 
switch  in  the  vicinity  of  dwellings  consti- 
tutes a  nuisance.  Ft.  Worth  &  D.  City  R. 
Co.  V.  Beauchamp.  95  Tex.  496,  68  S.  W. 
502,  58:  716 

65.  Gunpowder  kept  in  large  quantities 
in  public  places  is  not  per  se  a  nuisance 
without  regard  to  the  manner  of  its  use  or 
keeping.  Kinnev  v.  Koopmann,  116  Ala. 
310,  22  So.  593/  37:  497 

66.  The  use  of  explosives  in  blasting  on 
one's  own  premises  does  not  constitute  a 
nuisance  which  will  create  a  liability  with- 
out regard  to  negligence,  where  the  blast- 
ing is  the  only  proper  mode  of  accomplish- 
ing a  necessarv  work.  Booth  v.  Rome,  W.  & 
O.  T.  R.  Co.  140  N.  Y.  267.  35  N.  E.  592. 

24:  105 

67.  A  powder  magazine  so  situated  that 
it  is  liable  to  inflict  serious  injury  upon  the 
person  or  property  of  a  person  residing 
near  by,  in  case  of  an  explosion,  is  a  pri- 
vate nuisance;  and  liability  for  such  injury 
is  not  avoided  bv  care  or  lack  of  negligence. 
Laflin  &  R.  Powder  Co.  v.  Tcarnev,  131  111. 
322.  23  N.  E.  389.  '        7:  262 

68.  The  fact  that  an  explosion  of  a  mag- 
azine of  jrunpowdor  destroyed  buildings  of 
another  shows  that  keeping  the  gunpowder, 
considered  with  reference  to  "the  locality, 
the   quantity,   and   the  surrounding  circum- 


stances,"   constituted    a    nuisance    per   se. 

Id. 
Defective  sewers. 

Pollution  of  Water  by  Sewage,  see  supra, 
56-58. 

69.  A  city  invested  by  statute  with  ple- 
nary powers  over  streets,  sewers,  drainage, 
and  sanitation,  may  be  enjoined  from  creat- 
ing and  permanently  maintaining  a  nuisance 
consisting  of  sewer  manholes  having  perfo- 
rated covers  which  emit  poisonous  gases  in 
large  quantities,  in  a  public  street  contigu- 
ous to  the  dwelling  of  a  citizen,  at  least 
where  the  dangerous  character  of  the  nui- 
sance results,  not  from  defects  inherent  in 
the  general  sewerage  system,  but  from  de- 
fective execution  thereof  in  failing  to  adapt 
it  to  a  steep  grade  in  the  particular  street. 
Atlanta  v.  Warnock,  91  Ga.210, 18  S.  E.  135, 

23:  301 
Privy  vault. 

70.  Legislative  power  to  declare  certain 
things  nuisances  per  se  in  the  exercise  of  its 
police  power  extends  to  privy  vaults  in 
cities.  Harrington  v.  Providence,  20  R.  I. 
23a,  38  Atl.  1,  38:  305 

70a.  It  is  suflScient  to  authorize  the  abate- 
ment of  privy  vaults  as  nuisances  that  the 
legislature  has  so  treated  them  in  a  stat- 
ute stated  to  be  for  the  benefit  of  the  pub- 
lic health,  without  a  distinct  declaration 
in  the  statute  that  they  are  so.  Id. 


II.  Remedies, 
a.  In  General;    Who  may  Have. 

Liability  for  Injuring  Property  That  Con- 
stitutes a  Nuisance,  see  Action  or  Suit, 
44. 

Successive  Actions  for  Maintaining,  see  Ac- 
tion or  Suit,  73,  81. 

Review  of  Decision  as  to,  see  Certiorari,  12. 

Measure  of  Damages  as  to,  see  Damages, 
III.  k,  4;  650-652. 

Allowing  Damages  for  Past  Injuries,  see 
Equity,  72. 

Private  Action  for  Injury  to  Public  Fishery, 
see  Fisheries,  2. 

Indictment  for  Maintaining,  see  Indictment, 
etc.,  70,  71. 

Limitation  of  Action  for  Injury,  see  Limita- 
tion of  Actions,  206. 

Joint  Action  to  Abate,  see  Parties,  119,  120. 

Right  of  Action  by  Town,  see  Towns,  9. 

See  also  infra,  120,  132. 

For  Editorial  Notes,  see  infra.  III.  §§  3-14. 

71.  A  man  living  with  his  family,  which 
he  supports  on  his  wife's  premises,  has  no 
property  right  which  will  entitle  him  to 
maintain  a  private  action  for  a  nuisance 
which  subjects  himself  and  famih'  to  an- 
novance  and  discomfort.  Kavanagh  v. 
Barber,  131  N.  Y.  211,  30  N.  E.  235,  15:  689 

72.  A  child  living  in  the  family  of  his 
father,  upon  property  in  which  he  has  no 
property  right,  has  a  right  of  action  against 
one  who  maintains  a  well  on  adjoining  prop- 
erty in  such  a  condition  as  to  constitute 
a  nuisance  which  renders  the  child  ill  to  his 
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injury.     Ft.  Worth  &  R.  G.  R.  Co.  v.  Glenn, 
97  Tex.  586,  80  S.  W.  992,  65:  818 

73.  Occupation  of  a  building  by  tenants 
instead  of  the  owner  will  not  prevent  him 
from  obtaining  the  abatement  as  a  nuisance 
of  a  house  of  ill  fame  which  is  so  conducted 
as  to  cause  great  deterioration  in  the  rental 
value  of  his  property.  Weakley  v.  Page,  102 
Tenn.   178,  53  S.  W.  551,  46:  552 

74.  A  nuisance  created  by  conducting  an 
electric  light  plant  in  such  a  manner  as  to 
affect  neighboring  property  injuriously  is 
presumed  to  be  temporary,  so  as  not  to 
deprive  tenants  of  such  property  of  the 
right  to  sue  for  injuries  to  their  interests, 
and  confine  the  rights  of  action  to  the  prop- 
erty owners,  even  where  the  tenants'  terms 
commence  after  the  creation  of  the  nuisance. 
Bly  V.  Edison  Electric  Ilium.  Co.  172  N.  Y. 
1,  64  N.  E.  745,  58:  500 

75.  A  tenant  for  life  or  years,  rightfully 
in  possession  of  real  estate,  may  maintain 
an  action  to  enjoin  a  private  nuisance  which 
will  disturb  him  in  the  reasonable,  use  and 
occupation  of  the  property.  Lowe  v.  Pros- 
pect Hill  Cemetery  Asso.  58  Neb.  94,  78 
N.  W.  488,  46:  237 

76.  The  erection  and  creation  of  a  nui- 
sance dangerous  to  health  may  be  restrained 
by  injunction  by  a  board  of  health,  under 
the  general  health  act  of  New  York,  as 
well  as  under  the  city  charter  of  YonKers. 
Yonkers  Bd.  of  Health  v.  Copcutt,  140  N.  Y. 
12,  35  N.  E.  443,  23:  485 

77.  Encroachments  upon  the  right  to  pass 
along  a  public  highway,  which  amount  to 
public  nuisances,  may  be  prosecuted  in  be- 
half of  the  public.  Charlotte  v.  Pembroke 
Iron  Works,  82  Me.  391,  19  Atl.  902,    8:  828 

78.  A  municipality,  as  the  representative 
of  the  public,  may  sue  to  abate  or  prevent 
a  nuisance  upon  public  property  within  its 
limits.  Coast  Co.  v.  Spring  Lake  (X.  .J.  Err. 
&  App.)   58  X.  J.  Eq.  58G,  47  Atl.   1131, 

51:  G57 

79.  A  municipal  corporation  authorized  to 
remove  and  abate  any  nuisance  injurious  to 
the  public  health,  and  to  do  all  acts  and 
make  all  regulations  necessary  and  expe- 
dient for  the  preservation  of  health,  may 
resort  to  a  court  of  equity  to  aid  in  en- 
forcing its  public  duties  to  preserve  the 
public  health,  and  maintain  in  its  own 
name  an  action  to  abate  a  public  nuisance 
affecting  the  public  health.  Pine  Citv  v. 
Munch.  42  Minn.  342.  44  X.  W.  197.  G:'  7G3 
Special  injury  in  general. 

Defense   of  Prescription,  see  infra,  152. 
See  also  supra,  39.  52. 

SO.  An  individual  can  only  maintain  an 
acticin  for  daniuLics  by  loasnn  of  a  nuisance 
when  Pdiiio  ripiit  of  his  own  has  bepn  in- 
vaded. llfni-\-  V.  Xewburvport.  140  Mass. 
5S2.  22  X.   K.'ir,.  '  o:  179 

sl.  Spcfial  or  pofuliar  damapos  rlilTfrinfr 
not  iiif'i'oly  ill  dfrrrer'.  Ijiit  in  kimi.  from 
thdso  wliif-h  aro  flofiiicd  cf>mnuin  to  nil.  must 
l)i;'  sutrcroil  in  oi'doi-  to  pivo  a  privato  party 
a  riiilit  of  ai'tion  to  al)at('  a  juil/lif  iiui^aiir-o. 
^ilalih'r  V.  Jinunder.  U'l  Wis.  477.  C.i]  X.  W. 
502.  :n:  ()!,I5 


82.  Equity  has  jurisdiction  to  restrain  ex- 
isting or  threatened  public  nuisances  by 
injunction,  at  the  suit  of  a  private  per- 
son who  suffers  therefrom  a  special  and  pe- 
culiar injury  distinct  from  that  suffered  by 
him  in  common  with  the  public  at  large. 
Blagen  v.  Smith,  34  Or.  394,  56  Pac.  292, 

44:  522 

83.  A  private  action  for  a  public  nuisance 
may  be  maintained  by  one  who  is  not  the 
sole  or  even  a  peculiar  sufferer,  if  his  griev- 
ance is  not  common  to  the  whole  public,  but 
is  a  common  misfortune  of  a  number  or 
even  a  class  of  persons.  Farmers'  Co-oper- 
ative Mfg.  Co.  V.  Albemarle  &  R.  R.  Co.  117 
N.  C.  579,  23  S.  E.  43,  29:  700 

84.  Owners  of  property  so  near  to  a  house 
of  ill  fame  that  their  enjoyment  of  their 
property  is  affected  by  disgusting  scenes 
and  sounds  in  such  house  sustain  an  injury 
different  in  kind  from  that  suffered  by  the 
public  at  large,  which  entitles  them  to  an 
injunction  against  the  maintenance  of  the 
nuisance.  Blagen  v.  Smith,  34  Or.  394,  56 
Pac.  292,  44:  522 

85.  A  provision  of  Iowa  Code,  §  3331,  giv- 
ing the  right  to  "any  person  injured  there- 
by" to  maintain  an  action  to  abate  a  nui- 
sance, does  not  change  the  ordinary  rule 
that  a  private  person  will  not  be  allowed  to 
maintain  an  action  to  restrain  or  abate  a 
public  nuisance  unless  he  can  show  some  pe- 
culiar or  special  damage  or  injury  to  him- 
self. Innis  V.  Cedar  Rapids,  I.  F.'  &  N.  W. 
R.  Co.  76  Iowa,  165,  40  X\  W.  701,         2:  282 

86.  The  fact  that  coal  sheds,  as  maintained 
and  used,  constitute  a  public  nuisance,  does 
not  prevent  a  person  living  near  them  from 
maintaining  a  private  action  against  their 
owners  to  recover  damages  for  injuries  in- 
flicted upon  him  by  the  coal  dust  falling 
upon  the  furniture,  food,  and  clothing  in  his 
house,  and  the  disturbance  of  his  rest  and 
quiet  by  the  noise  of  the  grinding  machin- 
ery, which  deafens  him  in  his  own  dwell- 
ing. Wvlie  V.  Elwood,  134  111.  281,  25  N.  E. 
570,  9:  726 

87.  A  nuisance  created  by  negligently 
keeping  a  prison  may  give  a  right  of  ac- 
tion to  one  who  sustains  special  and  par- 
ticular injury '  thereby  on  account  of  the 
negligent  maintenance  thereof,  but  not  on 
account  of  the  erection  of  the  building.  Long 
V.  Elberton,  109  Ga.  28,  34  S.  E.  333. 

46:  428 
SB.  Special  damages  caused  by  a  nuisance 
are  sufficiently  shown  to  sustain  an  action 
for  damages  and  to  abate  the  nuisance, 
where  the  discharge  upon  the  plaintiff's  land 
of  the  waste  from  a  creamery  on  neighbor- 
ing land  has  created  a  filthy  mud-hole, 
which  plaintiff  has  been  compelled  to  fence 
to  keep  his  stock  away  from  it,  and  the 
smell  arising  therefrom  permeates  the  air 
for  several  hundred  feet,  and  the  rental 
value  of  the  land  is  therebv  decreased.  Van 
Fosscn  v.  Clark.  113  Iowa.  8G,  84  X.  W.  989. 

52:  279 

S9.  The  fact  that  a  fisherman's  nets  were 

(iauiaped,    and    fish    which    he    had    caught 

therein  were  killed,  on  a  single  occasion,  by 
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garbage  deposited  by  a  city  in  a  navigable 
lake,  which  was  driven  into  and  upon  his 
nets  by  the  winds  and  waves,  where  there 
is  nothing  to  show  danger  of  a  repetition  of 
these  injuries,  will  not  give  him  a  right  to  i 
sue  in  equity  to  prevent  such  deposits  of 
garbage  whereby  a  public  nuisance  is 
created  to  the  destruction  of  a  common  fish- 
ery. Kuehn  v.  Milwaukee,  83  Wis.  583,  53 
N.  W.  912,  18:  553 

For  obstruction  to  navigation. 

90.  The  owner  of  an  island,  across  a 
channel  constituting  the  approach  to  which 
a  fishing  net  is  placed  in  such  a  manner  as 
to  constitute  a  public  nuisance  by  interfer- 
ing with  navigation^  may  maintain  an  ac- 
tion to  redress  the  private  injury  inflicted 
upon  him  by  interference  with  his  access  to 
and  from  his  property.  Reyburn  v.  Sawyer, 
135  N.  C.  328,  47  S.  E.  761,  65:  930 

91.  To  entitle  the  owner  of  an  island  to 
an  injunction  against  the  maintenance  of 
nets  across  the  channel  by  which  he  gains 
access  to  his  property,  it  is  sufficient  that 
his  agent,  visiting  the  island  on  business,  is 
delayed  by  the  presence  of  the  nets.       Id. 

92.  A  private  individual  cannot  abate  a 
public  nuisance  consisting  of  a  fence  across 
a  navigable  stream,  unless  he  has  some 
special  interest  in  the  abatement  different 
from  and  greater  than  the  interest  of  the 
community.  Griffith  v.  Holman,  23  Wash. 
347,  63  Pac.  239,  54:  178 

93.  The  fact  that  a  boat  was  doing  busi- 
ness as  a  common  carrier,  as  well  as  for  the 
manufacturers  who  owned  it,  does  not  pre- 
clude a  private  right  of  action  by  the  own- 
er for  obstruction  of  navigation.  Farmers' 
Co-Operative  Mfg.  Co.  v.  Albemarle  &  R. 
R.  Co.  117  N.  C.  579,  23  S.  E.  43,       29:  700 

94.  The  owner  of  a  boat,  whether  licensed 
or  not,  and  whether  other  individuals  own 
boats  similarly  engaged  in  navigating  a 
river  or  not,  may  have  a  private  action  for 
an  obstruction  to  a  navigable  river,  where 
his  boat  was  engaged  in  transporting  ma- 
terial for  manufacturing  purposes  from  a 
point  below  the  obstruction  to  a  point  above 
it.  Id. 

95.  One  who  does  not  suffer  a  special  and 
peculiar  damage  from  the  erection  of  a  boom 
in  a  navigable  stream  contrary  to  law,  mak- 
ing a  public  nuisance,  cannot  complain  of  it 
in  a  private  action.  Miller  v.  Hare,  43  W. 
Va.  G47,  28  S.  E.  722,  39:  491 

96.  Interference  with  regular  scheduled 
trips  of  a  steamboat  is  not  sufficient  to  give 
the  owner  of  the  boat  a  right  of  action 
against  one  obstructing  the  navigation  of 
the  river,  in  exception  to  the  rule  that  indi- 
viduals not  specially  damaged  cannot  main- 
tain an  action  for  a  public  nuisance.  South 
Carolina  Steamboat  Co.  v.  Wilmington,  C. 
&  A.  R.  Co.  46  S.  C.  327,  24  S.  E.  337. 

33:  541 

97.  Breach  of  a  contract  by  one  obstruct- 
ing a  navigable  river,  to  facilitate  the  pas- 
sage of  certain  boats,  will  not  give  the  own- 
er a  right  of  action  for  injuries  caused  by 
such  oVjstruction.  Id. 

98.  A  person  who,  after  the  erection  of  a 


bridge  over  a  lake,  has  purchased  boats  and 
engaged  in  the  business  of  renting  them, 
has  no  other  or  different  rights  than  are 
enjoyed  by  other  persons  in  respect  to  the 
navigation  of  the  lake,  sufficient  to  enable 
him  to  maintain  an  action  to  abate  the 
bridge  as  a  nuisance,  on  the  ground  that  it 
obstructs  the  navigation  of  the  lake.  Innis 
V.  Cedar  Rapids,  I.  F.  &  N.  W.  R.  Co.  76 
Iowa,  165,  40  N.  W.  701,  2:  282 

99.  The  right  to  use  a  navigable  river  is 
a  public,  and  not  a  private,  right,  and  the 
owner  of  the  land  on  the  stream  cannot 
maintain  an  action  for  an  illegal  obstruc- 
tion of  navigation  which  prevents  his  use 
of  this  public  right.  Swanson  v.  Mississippi 
&  R.  R.  Boom  Co.  42  Minn.  532,  44  N.  W 
986,  7:  673 

100.  An  obstruction  to  a  navigable 
stream,  which  will  give  the  right  of  a  pri- 
vate action  to  a  riparian  owner,  must  con- 
stitute an  invasion  or  violation  of  some 
private  right  as  distinguished  from  the  pub- 
lic right  which  he  has  of  navigating  the 
river  in  common  with  the  rest  of  the  pub- 
lic Id. 

101.  Expenses  voluntarily  incurred  in 
making  alterations  in  a  vessel  so  that  it 
will  pass  under  a  bridge  so  placed  over  a 
navigable  river  as  to  obstruct  navigation 
and  thus  constitute  a  public  nuisance  do 
not  result  directly  from  the  obstruction, 
so  as  to  bring  the  person  bearing  them 
within  the  rule  that  one  may  recover  dam- 
ages for  injuries  caused  by  a  public  nui- 
sance, if  such  injuries  are  peculiar  to  him- 
self, result  directly  from  the  nuisance,  and 
differ  in  kind  from  those  sustained  by  the 
general  public.  South  Carolina  Steamboat 
Co.  V.  South  Carolina  R.  Co.  30  S.  C.  539. 
9  S.  E.  650,  4:  209 
For  pollution  of  water. 

For  Pjditorial  Notes,  see  infra.  III.  §  4. 

102.  A  nuisance  caused  by  the  pollution 
of  a  stream  to  the  damage  of  riparian  own- 
ers whose  injuries  are  similar  in  kind, 
though  different  in  degree,  is  not  a  public, 
but  is  a  private,  nuisance,  such  that  a 
single  landowner  may  maintain  a  private 
action  for  damages.  Smith  v.  Sedalia,  152 
Mo.  283,  53  S.  W.  907,  48:  711 

103.  When  a  municipal  corporation,  by 
artificial  drainage,  causes  filthy  and  un- 
wholesome house  sewage  to  flow  into  and 
pollute  a  stream,  to  the  use  of  which  in  its 
natural  state  a  landowner  through  whose 
premises  it  passes  is  entitled,  he  is  entitled 
to  damages,  together  with  an  abatement 
of  the  nuisance.  Chapman  v.  Rochester,  110 
N.  Y.  273,  18  N.  E.  88,  1 :  296 

104.  An  action  in  which  the  complaint 
charges  defendant  with  so  operating  a  brew- 
cry  as  to  foul  the  water  in  certain  streams 
running  along  and  through  plaintiff's  prem- 
ises, and  cause  the  entire  neighborhod  and  a 
certain  highway  therein  and  the  atmosphere 
civer  and  around  the  same  to  be  tainted 
and  polluted  with  noxious  gases  and  smells 
whicli  annoy  and  disturb  the  comfort  and 
prulangcr  the  health  of  all  persons  residing 
in    such    neighborhood;    and    then    proceeds 
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to  charge  that  plaintiff  is  specially  and  pe- 
culiarly injured  and  damaged  by  such 
wrongful  acts  and  the  continuance  of  al- 
leged nuisance,  specifying  the  particulars, 
— is  a  private  action  to  abate  a  public  nui- 
sance. Meiners  v.  Frederick  Miller  Brew. 
Co.   78  Wis.  364,  47  N.  W.  430,         10:  586 

b.  Who  Liable. 

Corporate  Officers,  see  Corporations,  IV.  g, 
5,  6. 

Private  Corporation,  see  Highways,  50. 

One  Helping  Erect  Malicious  Fence,  see 
Fences,  21. 

Landlord's  Liability  for  Injury  by,  see  Land- 
lord and  Tenant,  136-141. 

Municipal  Liability  for,  see  Municipal  Cor- 
porations,  453-455. 

Municipal  Liability  for  Injury  Due  to  Nui- 
sance in  Highway,  see  Highways,  IV. 
a,   4. 

Evidence  as  to  Leasing  of  Property,  see 
Evidence,  2156. 

See  also  infra,  140. 

For  Editorial  Notes,  see  infra.  III.  §  3. 

105.  The  fact  that  owners  of  premises 
upon  which  there  is  a  nuisance,  for  which 
they  would  not  otherwise  be  responsible, 
have  the  right  to  go  upon  the  premises  and 
make  repairs,  will  not  render  them  liable. 
Ahern  v.  Steele,  115  N.  Y.  203,  22  N.  E. 
193,  5:  449 

106.  A  telegraph  company  is  not  guilty  of 
maintaining  a  common  nuisance  because  it 
delivers  at  a  place  not  under  its  control, 
which  is  used  and  resorted  to  for  selling 
pools  and  betting  on  horse  races,  by  idle 
and  evil-disposed  persons,  to  the  common 
nuisance  and  annoyance  of  all  good  citizens 
of  the  neighborhood,  messages  containing 
the  information  necessary  to  such  transac- 
tions. Com.  V.  Western  *U.  Teleg.  Co.  112 
Ky.  355,  67  S.  W.  59,  57:614 

107.  The  officers  of  a  corporation,  as  well 
as  the  corporation  itself,  may  be  convicted 
and  fined  for  the  maintenance  of  a  nuisance 
if  the  business  of  the  corporation  is  per- 
mitted to  become  such.  People  v.  Detroit 
White  Lead  Works.  82  Mich.  471.  46  X.  W. 
735,  9:  722 

108.  Repairing  and  preserving  a  railroad 
embankment  do  not  make  a  lessee  of  the 
road  liable  for  continuing  it  as  a  nuisance, 
in  the  absence  of  any  notice  or  request  from 
tiie  person  injured.  Philadelphia  &  R.  R. 
Co.  V.  Smith.  2S  U.  S.  App.  134.  12  C.  C.  A. 
384.  64  Fed.  079.  27:  131 

109.  A  railroad  company  knowins  that 
failure  to  keep  open  a  ditch  along  its  em- 
bankment as  it  existed  wlion  the  company 
became  the  owner  of  the  road  rau^od  dam- 
age tn  adjoining  property  is  liaKlf-  thorofor 
witiiovit  any  e.\prc>.=-  iiotico  (,f  tlu-  iiui.-ancr' 
or  that  tho  damapfs  tliorcfrir  had  not  Ih'cii 
paid  on  condemnation  of  tin-  ri;.dit  of  way. 
sincp  ~nfli  ilaniasies  did  not  constitute  a 
proper  element  in  detenu iniiiLT  ili(^  compen- 
sation for  land  taken.  \\'illin-  v.  Cliicacro. 
P..  \-  K.  C.  R.  Co.  SS  Fowa.  2>1.  .^5  X.  \V. 
313,  21:  r,(K 


110.  The  occupants  of  a  building  whose 
liability  for  the  emission  of  dense  or  thick 
black  or  gray  sjnoke  or  cinders  from  the 
smokestack  or  chimney  of  the  building  is 
declared  by  the  act  of  Congress  of  February 
2,  1899,  applying  to  the  District  of  Colum- 
bia, must  be  deemed  those  occupants  only 
who  have  some  agency  in  the  control  of 
the  furnace  producing  the  smoke.  Moses  v. 
United  States,  16  App.  D.  C.  428,     50:  532 

c.  Abatement. 

Who  may  Abate,  see  supra,  II.  a. 

Of  Charitable  Institution,  see  Charities,  113. 

Against  Pollution  of  Stream  by  County, 
see  Counties,  39. 

Of  Fence  Maliciously  Erected,  see  Fences, 
203-206. 

Of  Purpresture  in  Highway,  see  Highways, 
104. 

Of  Congregation  of  Hacks  in  Street,  see 
Highways,  124. 

Injunction  against  Unlawful  Destruction  of 
Fish,  see  Injunction,  160. 

Enjoining  Use  of  Buildings  as  Nuisance, 
see  Injunction,  163. 

Against  Obstruction  of  Highway,  see  In- 
junction, 389. 

Of  Street  Railway  Turnout,  see  Street  Rail- 
ways,  19. 

Of  Structure  in  Public  Water,  see  Waters, 
103. 

Constitutionality  of  Statute  as  to,  see  Con- 
stitutional Law,  607,  608. 

Due  Process  in,  see  Constitutional  Law, 
905,  906. 

Police  Power  as  to,  see  Constitutional  Law, 
967-972. 

Disobeying  Order  for,  as  a  Contempt,  see 
Contempt,  53,  54,  57. 

Jurisdiction  of  Proceedings  for,  see  Courts, 
264,  265;  Equity,  13,  14;  Justice  of  the 
Peace,  18. 

As  a  Taking  of  Property,  see  Eminent  Do- 
main, 217. 

Estoppel  against,  see  Estoppel,  198. 

By  Arrest  of  Motorman,  see  False  Impris- 
onment, 3,   37. 

Sufficiency  of  Pleading  in  Action  to  Enjoin 
Xuisance,  see  Injunction,  500. 

Civil  Remedy  for  Abatement  of  Liquor  Nui- 
sance, see  Intoxicating  Liquors,  IV.  a. 

Conclusiveness  of  Judgment,  see  Judgment, 
224-220. 

Right  to  Jury  Trial,  see  Jury,  25-28. 

Municipal  Regulation  of  Nuisances,  see  Mu- 
nicipal   Corporations,   II.    c,    3,    c. 

Power  to  Abate  Xuisance  of  Billboards,  see 
^lunicipal  Corporations,  153. 

Liability  for  Failure  to  Abate,  see  Municipal 
Corporations,  437,  454. 

Liabilit\  for  Injury  in  Abating,  see  Munic- 
ipal  Corporations.  4S0. 

Power  of  Municipal  Officer  to  Abate,  see 
^Municipal  Corporations,  597. 

Joint  Action  for.  see  Parties,  119.  120. 

Question  for  Jury  as  to  Existence  of  Xui- 
sance.  see   Trial.   oOoa. 

See  also  supra.  10.  23.  24.  33.  34.  38.  40.  46- 
4S.  50-.-)3.  60.  70a:   Waters.  251. 

]"or  l-jlitorial  Xotes.  see  infra.  III.  SS  6-14. 
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111.  A  nuisance  cannot  be  abated  wither 
without  legal  process,  if  it  has  been  discon- 
tinued and  has  not  been  renewed  when  pro- 
ceedings are  begun  against  it.  State  ex  rel. 
Rhodes  v.  Saunders,  &6  N.  H.  39,  25  Atl. 
688,  18:646 

112.  A  sheriff  has  no  right  to  take  posses- 
sion of  premises  to  prevent  the  owner  from 
continuing  a  nuisance  by  keeping  a  house  of 
ill  fame,  merely  because,  on  conviction  for 
that  offense  of  a  former  lessee  who  no  long- 
er occupies  the  premises,  an  order  was  made 
to  abate  the  nuisance,  where  the  owner  was 
not  made  a  party  to  those  proceedings  in 
any  other  way  than  by  a  subsequent  order 
to  pay  the  costs  and  expenses  of  such  occu- 
pation by  the  sheriff.  Coffer  v.  Territory, 
1  Wash.  325,  25  Pac.  632,  11:  296 
Notice  to   wrongdoer    as    to    existence'  of 

nuisance. 

113.  A  notice  or  request  to  remove  a 
building  which  encroaches  on  a  street  is  not 
necessary  before  bringing  an  action  to  abate 
it  as  a  nuisance,  when  brought  against  the 
person  who  erected  the  building  with  con- 
structive notice  of  the  street  line  by  a 
recorded  plat,  although  such  person  was 
only  a  lessee  of  the  premises,  and  in  good 
faith  believed  that  the  building  was  en- 
tirely outside  the  street  line,  and  in  fact  it 
encroached  less  than  other  houses  and  im- 
provements on  the  street.  Valparaiso  v. 
Bozarth,  153  Ind.  536,  55  N.  E.  439,    47:  487 

114.  Notice  of  damages  caused  by  a  nui- 
sance and  a  request  to  remove  it  must  pre- 
cede an  action  against  a  party  who  did  not 
originally  create  it.  Philadelphia  &  R.  R. 
Co.  V.  Smith,  28  U.  S.  App.  134,  12  C.  C.  A. 
384,  64  Fed.  679,  27:  131 

115.  Notice  to  the  original  wrongdoer  of 
injury  caused  by  a  structure  made  by  him 
is  not  necessary  to  make  him  liable  to  the 
owner  of  property  injured  thereby,  although 
the  latter  becomes  the  owner  thereof  after 
the  construction  of  the  work  which  does  the 
injury.  Lion  v.  Baltimore  Citv  Pass.  R. 
Co.  90  Md.  266,  44  Atl.  1045,       "         47:  127 

116.  That  the  persons  responsible  for  the 
management  of  a  hospital  were  not  aware 
that  it  was  being  conducted  so  as  to  be  a 
nuisance  to  adjoining  property  owners  is  no 
objection  to  the  granting  of  an  injunction 
against  its  operation  in  such  manner. 
Deaconess  Home  &  Hospital  v.  Bontjes,  207 
HI.  553,  69  N.  E.  748,  64:  215 
Equitable  remedies  in  general. 

117.  In  Massachusetts  the  right  to  pro- 
ceed in  equity  to  abate  public  nuisances,  in 
the  exercise  of  the  police  power,  where  nec- 
essary for  the  protection  of  the  public,  has 
been  fullv  recognized.  Carleton  v.  Rugg, 
149  Mass^  550,  22  N.  E.  55,  5:  193 

118.  The  fact  that  keeping  a  nuisance  is 
a  crime  does  not  deprive  a  court  of  equity 
of   tlie   power   to   abate   tlie   nuisance.       Id. 

119.  A  milldam  which,  if  a  nuisance  at  all, 
has  become  so  by  the  gradual  growth  of  a 
city  around  it,  will  not  be  abated  in  equity 
as  a  nuisance,  where  the  fact  that  it  is  a 
nuisance  has  not  been  established  at  law. 
McClain  v.  New  Castle,  130  Pa.  540,  IS  Atl. 
1066,  6:  737 


120.  A  court  of  equity  has  jurisdiction,  at 
the  instance  of  the  solicitor  general,  to  re- 
strain by  injunction  the  erection  of  a  public 
nuisance.  Augusta  v.  Reynolds,  122  Ga.  754, 
50  S.  E.  998,  69:  564 

121.  Where  two  families  are  occupying 
rooms  in  the  same  house,  using  in  common 
the  halls  and  stairways,  a  court  of  equity 
will  not  restrain  the  one  from  committing  a 
nuisance  against  the  other,  unless  the  proof 
of  the  existence  of  such  nuisance  is  clear 
and  strong.  A  court  of  equity  will,  as  far 
as  it  can,  discourage  a  resort  to  its  aid  for 
the  purpose  of  interfering  in  mere  domestic 
Iwoils.  Medford  v.  Levy,  31  W.  Va.  649, 
8   S.   E.   302,  2:368 

122.  An  injunction  will  not  lie  in  all  cases 
to  prevent  the  maintenance  of  a  nuisance 
causing  damage  to  private  property,  but  the 
remedy  may  be  by  an  action  for  damages. 
Haggart  v.  Stehlin,  137  Ind.  43,  35  N.  E. 
997,  22:  577 

123.  Where  in  a  suit  at  law  a  nuisance  is 
established,  the  court  will  grant  an  injunc- 
tion where  the  nuisance  is  of  a  continuous 
character,  and  particularly  where  the 
damages  recovered  are  merely  nominal.  Pad- 
dock V.  Somes,  102  Mo.  226,  14  S.  W.  746, 

10:  254 

124.  Courts  of  equity  should  proceed  with 
great  caution  in  abating  or  restraining  a 
factory  as  a  nuisance  by  injunction,  and  not 
enjoin  unless  the  fact  of  nuisance  is  made 
in  some  way  to  appear  clearly  beyond  all 
ground  of  fair  questioning.  Powell  v.  Bent- 
ley  &  G.  Furniture  Co.  34  W.  Va.  804,  12 
S.  E.  1085,  12:  52 

125.  Equity  will  not  enjoin  the  blowing 
of  a  whistle  at  a  factory,  where  it  is  not 
satisfied  that  it  amounts  to  a  nuisance,  un- 
til the  fact  of  nuisance  has  been  established 
by  action  at  law.  Redd  v.  Edna  Cotton 
Mills,  136  N.  C.  342,  48  S.  E.  761,         67:  983 

126.  Equity  will  not  wait  for  the  deter- 
mination of  the  fact  of  nuisance  in  an  ac- 
tion at  law  before  enjoining  the  operatioD 
of  a  hospital  in  close  proximity  to  a  pri- 
vate residence,  where  the  evidence  clearly 
shows  that  it  not  only  destroys  the  peace, 
quiet,  and  comfort  of  those  living  in  the 
residence,  but  seriously  and  injuriously  af- 
fects their  health,  and  occasions  irremedi- 
able injury.  Deaconess  Home  &  Hospital 
V.  Bontjes,  207  111.  553,  69  N.  E.  748,  64:  215 
Anticipated  or  threatened  nuisance. 
Injunction  against  x\nticipated  or  Threat- 
ened Injurv  Generallv,  see  Injunction, 
11-12. 

127.  A  business  which  merely  threatens  to 
become  a  nuisance  will  be  enjoined  only 
where  the  court  is  satisfied  that  the  threat- 
ened nuisance  is  inevitable.  Windfall  Mfg. 
Co.  v.  Patterson,   148  Ind.  414,  47  N.   E.  2, 

37:  381 

128.  To  warrant  the  perpetuation  of  an 
injunction  restraining,  as  a  tlircatened  nui- 
sance, the  erection  of  a  building  proposed 
to  be  used  for  legitimate  purposes,  the  fact 
that  it  will  be  a  nuisance  if  so  used  must 
be  made  clearly  to  appear,  beyond  all 
ground  of  fair  questioning.  Chambers  v. 
Cramer,  49  W.  Va.  395,  38  S.  E.  691,  54:  545 
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128a.  Equity  will  not  interfere  as  a  gen- 
eral rule  when  a  thing  complained  of  is  fiot 
a  nuisance  per  se,  but  may  or  may  nob  be- 
come so,  according  to  circumstances,  and  the 
injury  apprehended  is  eventual  or  contin- 
gent, the  presumption  being  that  a  person 
entering  into  a  legitimate  business  will  con- 
duct it  in  a  proper  way,  so  that  it  will  not 
constitute  a  nuisance.  Id. 

128b.  The  prospective  use  of  premises  as 
an  open-air  pleasure  resort  and  beer  garden 
will  not  be  enjoined  as  a  nuisance,  since 
such  use  of  the  place  will  not  necessarily 
constitute  a  nuisance,  although  it  has  been 
so  as  previously  conducted  by  other  parties. 
Pfingst  V.  Senn,  94  Ky.  556,  23  S.  W.  358, 

21 :  569 
Summary  proceedings. 
See  also  infra,  136. 

129.  That  which  the  general  assembly  has 
not  declared  to  be  a  public  nuisance,  and 
the  summary  abatement  of  which  it  has 
not  authorized,  cannot  be  construed  by  the 
courts  to  be  such  nuisance  and  liable  to  be 
summarily  abated  without  process  of  law. 
Chicago  &  E.  R.  Co.  v.  Keith,  67  Ohio  St. 
279,  65  N.  E.  1020,  60:  525 

130.  Save  and  except  as  to  those  things 
which  are  by  the  common  or  statute  law 
declared  to  be  nuisances,  per  se,  or  which 
are  in  their  very  nature  palpably  and  in- 
disputably such,  neither  the  municipal  au- 
thorities of  any  city  of  this  state,  nor  any 
<lepartment  thereof  which  has  been  given 
the  power  to  abate  nuisances,  has  the 
legal  right  summarily  to  compel  the  abate- 
ment of  a  particular  thing  or  act  as  a  nui- 
sance, without  reasonable  notice,  to  the  per- 
son alleged  to  be  maintaining  or  doing  the 
same,  of  the  time  and  place  for  hearing 
and  determining  whether  such  thing  or  act 
does  in  law  constitute  a  nuisance.  Western 
&  A.  R.  Co.  v.  Atlanta,  113  Ga.  537,  38  S. 
E.  996,  54:  294 

131.  A  municipal  corporation  cannot,  by 
its  mere  declaration  that  a  dwelling-house 
is  a  nuisance,  subject  it  to  removal,  with- 
out some  judicial  proceedings  in  which  the 
owner  or  occupant  has  an  opportunity  to 
be  heard.  Teass  v.  St.  Albans,  38  W.  Va. 
1,  17  S.  E.  400,  19:  802 

132.  Boards  of  health  in  summary  pro- 
ceedings, without  hearing  the  owner  of  the 
property,  cannot  make  that  a  nuisance 
which  is  not  in  fact  a  nuisance,  and  have  no 
jurisdiction  to  make  any  order  or  ordinance 
to  abate  an  alleged  nuisance,  unless  it  is  in 
fact  a  nuisance.  People  ex  rel.  Copcutt  v. 
Yonkcrs  Bd.  of  Health.  140  N.  Y.  1,  35  N. 
E.  320,  23:  481 

133.  The  public  remedy  for  the  abatement 
of  a  nuisance  by  judicial  prosecution 
«)  rem  or  in  personam  is  not  exclusive  when 
the  statute,  in  a  particular  case,  gives  a 
remedy  by  summary  abatomont.  and  the 
remedy  is  appropriate  to  tlie  object  to  be 
ai'cninpli-hod.  Lawton  v.  Stoole.  119  N.  Y. 
•2-J.V<.  -il!   X.   v..   S7S,  7:  134 

i;>4.  'I'ho  principle  that  a  party  may  some- 
times ahat(^  an  ol)struction  or  nuisance  in 
a    hiuhwav,    witliout    waiting    for    the    slow 


process  of  the  law,  has  no  application  to 
the  removal  of  a  dam  in  a  navigable  river 
because  it  causes  shoaling  in  the  river  be- 
low it,  where  it  has  been  built  under  au- 
thority of  a  special  statute,  one  purpose 
of  which  was  to  allow  the  redemption  of  the 
land  for  agricultural  purposes,  and  which 
makes  provision  for  a  remedy  in  case  of 
such  shoaling.  Com.  v.  Tolman,  149  Mass. 
229,  21  N.  E.  377,  3:  747 

Removal  of  property. 

Injunction   to   Compel   Removal   of   Fishing 
Nets,  see  Injunction,  24. 

135.  The  replacing  of  hitching  posts  which 
have  been  removed  by  the  municipal  author- 
ities as  public  nuisances  may  be  enjoined 
where,  although  not  nuisances  in  them- 
selves, their  manner  of  use  makes  them  so. 
Mercer  County  v.  Harrodsburg,  23  Ky.  L. 
Rep.  1744,  66  S.  W.  10,  56:  583 
Destruction  of  property. 

136.  Where  a  public  nuisance  consists  in 
the  location  or  use  of  tangible  personal 
property  so  as  to  interfere  with  or  obstruct 
a  public  right  or  regulation,  the  legislature 
may  authorize  its  summary  abatement  by 
executive  agencies,  without  resort  to  judicial 
proceedings;  and  any  injury  or  destruction 
of  the  property  necessarily  incident  to  the 
exercise  of  the  summary  jurisdiction  inter- 
feres with  no  legal  right  of  the  owner. 
Lawton  v.  Steele,  119  N.  Y.  226,  23  N.  E. 
878,  7:  !34 

137.  A  city  is  not  liable  for  damaging 
property  in  the  abatement  of  a  nuisance,  if 
it  is  done  without  any  unnecessary  damage 
and  the  fact  of  nuisance  is  clear,  where  the 
owner  has  been  given  a  reasonable  time  to 
remove  the  nuisance  and  has  failed,  and  the 
city  acts  under  its  general  power,  or  as 
agent  of  a  board  of  health.  Orlando  v. 
Pragg,  31  Fla.  Ill,  12  So.  441,  19:  196 

138.  The  destruction  by  a  public  officer  of 
nets  for  catching  fish,  set  in  violation  of 
law,  is  proper,  reasonable,  and  necessary  for 
the  abatement  of  the  nuisance;  and  when 
done  summarily,  under  authority  of  a  stat- 
ute, it  neither  constitutes  a  taking  of  prop- 
erty without  due  process  of  law,  nor  ren- 
ders the  oflRcer  liable  to  damages  therefor. 
Lawton  v.  Steele,  119  N.  Y.  226,  23  N.  B. 
878,  7:  134 

139.  The  power  to  abate  a  nuisance  does 
not  extend  to  the  destruction  of  private 
property  used  in  creating  such  nuisance, 
which  is  susceptible  of  use  for  a  lawful 
purpose.  Chicago  v.  Union  Stockyards  &  T. 
Co.  164  111.  224,  45  N.  E.  430,  35:  281 

140.  Whoever  abates  .an  alleged  nuisance, 
and  thus  destroys  or  injures  private  prop- 
erty or  interferes  with  private  rights, 
whether  he  be  a  public  officer  or  private 
person,  unless  he  acts  under  the  judgment 
or  order  of  a  court  having  jurisdiction,  does 
it  at  his  peril;  and  when  his  act  is  chal- 
lenged in  the  regular  judicial  tribunals,  to 
protect  him  it  must  appear  that  the  thing 
abated  was  in  fact  a  nuisance.  People  ex 
rel.  Copcutt  v.  Yonkers  Bd.  of  Health,  140 
X.  Y.   1,  35  X.  E.  320,  23:  481 

141.  Property  which  is  of  itself  a  nuisance 
endangering    the    public    health    or    safety 
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may  be  destroyed  bv  the  municipal  authori- 
ties without  compensation  to  the  owner,  un- 
der a  provision  of  the  charter  conferrinp 
the  power  to  abate  such  nuisances,  where  it 
is  first  condemned  as  a  nuisance  by  appro 
priate  proceedings,  or  its  destruction  is 
really  necessary  to  the  public  health  or 
safety,  and  an  emergency  exists.  Savan- 
nah V.  Mulligan.  95  Ga.  323.  22  S.  E.  621. 

29:  303 

142.  That  a  stockyards  company  in  oper- 
ating a  railroad  through  a  city  creates  a 
nuisance  by  the  transportation  of  live  stock 
or  substances  injurious  to  the  health  and 
general  welfare  of  the  community  does  not 
justify  the  city  in  removing  its  tracks  from 
the  street,  as  the  easiest  way  to  abate  the 
nuisance,  to  the  destruction  of  the  value  of 
the  entire  road,  where  such  company  is 
authorized  by  its  charter  to  tratisport  be- 
tween railroads  freight  and  property  of 
every  kind.  Chicago  v.  Union  Stockyards  & 
T.  Co.  164  111.  224.  45  N.  E.  430,       "35:  281 

d.  Defenses. 

Evidence  in  Support  of.  see  Evidence,  1945. 

Assumption  of  Risk  of  Explosion  of  Powder 
Magazine,  see  Explosions  and  Ex- 
plosives, 3,  4. 

143.  Where,  by  charter,  a  terminal  com- 
pany is  given  discretion  as  to  the  location 
of  its  roundhouse,  it  cannot  escape  liability 
in  case  the  house  is  located  so  as  to  consti- 
tute a  nuisance  to  adjoining  property  by 
showing  that  the  use  made  of  the  property 
is  reasonable.  Louisville  &  N.  Terminal  Co. 
V.  Jacobs.  J09  Tenn.  727,  72  S.  W.  954. 

61:  188 

144.  The  fact  that  a  dam  was  made  when 
the  water  of  a  stream  was  clean  and  pure 
will  not  prevent  its  abatement  as  a  nuisance 
when,  by  the  growth  of  a  city  and  the  con- 
sequent pollution  of  the  water,  it  has  be- 
come an  inevitable  menace  to  the  public 
health.  Yonkers  Bd.  of  Health  v.  Copcutt, 
140  N.  Y.  12.  35  X.  E.  443.  23:  485 

,145.  The  fact  that  a  business  was  estab- 
lished before  plaintiff  acquired  his  property 
c^nd  came  into  the  neighborhood  is  no  de- 
fense to  an  action  to  recover  damages  for 
injuries  resulting  to  plaintiff's  property 
from  the  conducting  of  the  business,  in  the 
absence  of  a  prescriptive  right  to  conduct 
the  business.  Susquehajma  Fertilizer  Co.  v. 
Malone.  73  Md.  268.  20  Atl.  900.  9:  737 

146.  The  fact  that  a  business,  the  con- 
ducting of  which  constitutes  a  nuisance,  was 
established  upon  an  open  common  remote 
from  habitations  will  not  defeat  a  prosecu- 
tion of  the  proprietors  for  the  maintenance 
of  a  nuisance  after  the  land  in  its  vicinity 
has  been  built  up  and  occupied:  such  busi- 
ness must  give  way  to  the  rights  of  the 
public,  and  when  buildings  and  habitations 
approach  the  place  of  its  location,  means 
must  be  devised  to  avoid  the  nuisance,  or 
it  must  be  removed  or  stopped.  People  v. 
Detroit  WTiite  Lead  \Yorks.  82  Mich.  471.  46 
N.  W.  735.  ^:  "22 

147.  Persons  who  locat*  near  a  pest  house 
L.R.A.  Dig.— 144. 


^hich  was  not  a  nuisance  when  established 
oecause  it  was  a  secluded  locality  are  not 
aeprived  of  redress  if  they  are  injured  by  it. 
merely  because  they  have  voluntarily  chosen 
to  reside  in  close  proximity  to  it,  unless  the 
right  to  maintain  it  has  ripened  by  pre- 
scription into  an  indefeasible  right.  Balti- 
more V.  Fairfield  Improv.  Co.  87  Md.  352.  39 
Atl.  1081.  40:  494 

148.  Knowledge  by  a  purchaser  of  land  of 
the  existence  of  a  nuisance  thereon  bj'  dis- 
charge from  a  drain  created  under  an  ease- 
ment for  a  drain  across  the  land,  which  did 
not  contemplate  the  creation  of  any  nui- 
sance, will  not  estop  him  from  afterward 
maintaining  an  action  to  abate  the  nuisance. 
Van  Fossen  v.  Clark,  113  Iowa,  86,  84  N.  W. 
989,  52:  279 

149.  The  renewal  by  a  tenant  of  his  lease 
after  the  creation  by  a  third  person  of  a 
nuisance  by  his  method  of  conducting  his 
business,  injuriously  affecting  the  right  of 
occupancy  and  the  tenant's  private  prop- 
erty, does  not  preclude  the  tenant  from 
maintaining  an  action  to  abate  the  nuisance 
and  to  recover  the  damages  for  his  in- 
juries. Ely  V.  Edison  Electric  Ilium.  Co. 
172  N.  Y.  i,  64  N.  E.  745,  58:  500 
Prescription. 

Running  of  Limitations  against  Injury  by 
Nuisance,  see  Limitation  of  Actions, 
142. 

Prescriptive  Right  to  Maintain,  see  Waters, 
515. 

For  Editorial  Notes,  see  infra.  III.  §  4. 

150.  The  right  to  maintain  a  public  nui- 
,  sance    cannot    be    gained    by    prescription. 

North  Point  Consol.  Irrigation  Co.  v.  Utah 
&  S.  L.  Canal  Co.  16  Utah,  246,  52  Pac.  168, 

40:  851 

151.  No  length  of  time,  unless  there  be  a 
limit  by  statute,  will  legalize  a  public  nui- 
sance, 'charlotte  v.  Pembroke  Iron  Works, 
82  Me.  391,  19  Atl.  902,  8:  828 

152.  The  defense  of  prescription  is  not 
available  in  a  private  action  to  abate  a  pub- 
lic nuisance.  Meiners  v.  Frederick  Miller 
Brew.  Co.  78  Wis.  364,  47  N.  W.  430,  10:  586 

153.  The  rule  that  no  length  of  time  will 
legalize  a  nuisance  is  not  applicable  to  a 
case  where  the  nuisance  is  a  public  one  con- 
sisting simply  of  an  invasion,  by  adverse 
use,  of  the  rights  of  the  public  in  regard 
to  the  enjoyment  of  property  in  the  way  in 
which  a  private  owner  would  ordinarily  en- 
joy it,  there  being  a  statute  which  permits, 
the  acquisition  by  disseisin  of  a  complete 
title  against  the"  state.  Attorney  General! 
ex  rel.  Mann  v.  Revere  Copper  Co.  152  Mass. 
444,  25  N.  E.  605,  9:  510- 

154.  A  prescriptive  right  to  maintain  a. 
private  nuisance  must  be  adverse,  under  a 
claim  of  right,  uninterrupted,  and  con- 
tinuous for  twenty  years,  with  the  knowl- 
edge and  acquiescence  of  the  party  whose 
right  is  invaded.  North  Point  Consol.  Irri- 
cration  Co.  v.  Utah  &  S.  L.  Canal  Co.  16 
Utah.  246.  52  Pac.  168.  40:  851 

155.  The  right  to  conduct  water  from  a 
roof  across  a  sidewalk  in  such  a  way  that 
it   freezes  and  renders  the  walk  dangerous 
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to  public  travel,  thereby  creating  a  public 
nuisance,  cannot  be  acq\iired  by  prescrip- 
tion. Leahan  v.  Cochrane,  178  Mass.  566, 
60  N.  E.  382,  53:  891 

Other  contributing  causes. 

156.  The  owner  of  a  fertilizer  factory  is 
hot  1  ieved  from  liability  for  injuries 
caused  to  adjoining  property  by  the  fumes 
generated  in  his  factory,  by  the  fact  that  a 
part  of  the  damages  resulted  from  other 
causes.  Frost  v.  Berkeley  Phosphate  Co.  42 
S.  C.  402,  20  S.  E.  280,  26:  693 

157.  Any  person  causing  the  unlawful  dis- 
charge of  water  upon  the  premises  of  an- 
other may  be  restrained,  although  other 
persons  contribute  to  the  injury.  Jacobson 
V.  Van  Boening,  48  Neb.  80,  66  N.  W.  993, 

32:  229 

158.  The  fact  that  a  water  course  is  al- 
ready contaminated  by  the  discharge  there- 
in of  city  sewers  will  not  preclude  an  in- 
junction against  its  further  pollution  by 
other  parties.  Weston  Paper  Co.  v.  Pope, 
155  Tnd.  394,  57  N.  E.  719,  56:  899 
Care. 

159.  The  doctrine  of  contributory  negli- 
gence does  not  apply  to  prevent  a  person's 
recovering  for  injury  caused  by  a  nuisance, 
because  he  has  sustained  other  and  ad- 
ditional damages  of  the  same  character 
through  separate  acts  or  omissions  of  his 
own.  Philadelphia  &  R.  R.  Co.  v.  Smith,  28 
U.  S.  App.  134,  12  C.  C.  A-  384,  64  Fed.  679, 

27:  131 

160.  The  existence  of  negligence  is  not 
essential  to  the  maintenance  of  an  action 
against  the  proprietor  of  a  business  which 
is  in  and  of  itself  a  nuisance,  to  recover  for 
injuries  resulting  to  third  persons  from  the 
conducting  of  it.  Bohan  v.  Port  Jervis  Gas 
Light  Co.  122  N.  Y.  18,  25  N.  E.  246,      9:  711 

161.  If  smoke,  soot,  and  the  emission  of 
noxious  odors  and  gases  are  so  inseparably 
connected  with  a  business  that  the  conduct- 
ing of  it  constitutes  a  nuisance,  the  facts 
that  it  is  carried  on  in  a  careful  and  prudent 
manner,  and  that  nothing  is  done  by  those 
managing  it  that  is  not  a  reasonable  and 
necessary  incident  of  it,  cannot  be  relied  on 
by  its  owners  to  defeat  a  prosecution  for 
the  maintenance  of  a  nuisance.  People  v. 
Detroit  White  Lead  Works,  82  Mich.  471, 
46  N.  W.  735,  9:  722 
Legislative  authority. 

162.  What  the  law  grants  cannot  consti- 
tute a  nuisance  per  se,  either  public  or  pri- 
vate; and.  if  the  law  is  obeyed,  no  action- 
able wrong  can  result.  Valparaiso  v.  Ha- 
gen.  153  Tnd.  337,  54  N.  E.  1002,  48:  707 

IGS.  To  justify  a  nuisance  by  legislative 
authority  it  must  be  the  natural  and 
probable  result  of  the  act  authorized,  so 
that  it  may  fairly  he  said  to  be  covered  by 
the  legislation  coiiforring  the  power;  and  if 
tlio  autlinrizoil  art  does  not  necessarily  or 
naturally  orpalo  a  nuisance,  but  such  result 
n'i\\s  from  a  p:!rrirular  iiiannor  of  dninir  the 
act.  the  )02:i^lativr'  lirensf  is  no  dpfeuse. 
Pine  Citv  V.  MiHiHi.  42  Minn.  :142.  44  N.  W. 
197,  ■  G:  7G3 

1(J4.  A     statute     authorizing:;     in     general 


terms  the  creation  of  corporations  for  manu- 
facturing and  supplying  illuminating  gas 
will  not  exempt  a  corporation  organized 
under  its  provisions  from  liability  for  conse- 
quential injuries  to  adjoining  property  hold- 
ers, flowing  from  the  careful  prosecution  of 
the  business  for  which  it  was  created.  To 
have  such  a  result  the  statutory  exemption 
must  be  expressed  or  must  be  a  clear  and 
unquestionable  implication  from  powers  ex- 
pressly conferred;  and  it  must  appear  that 
the  legislature  contemplated  the  doing  of 
the  very,  act  which  caused  the  injuries. 
Bohan  v.  Port  Jervis  Gas  Light  Co.  122  N. 
Y.  18,  25  N.  E.  246,  9:  711 

165.  The  legislative  authority  which  will 
shelter  an  actual  nuisance  must  be  express, 
or  a  clear  and  unquestionable  implication 
from  powers  conferred,  certain  and  unam- 
biguous, and  such  as  to  show  that  the  legis- 
lature must  have  intended  and  contem- 
plated the  doing  of  the  very  act  in  question. 
Morton  v.  New  York,  140  N.  Y.  207,  35  N. 
E.  490,  22:  241 

166.  The  right  of  a  city  to  build  a  pump- 
ing station  for  waterworks  on  its  own  land, 
so  near  the  premises  of  a  private  owner 
that  buildings  subsequently  erected  by  him 
will  be  made  untenantable  by  the  noise  and 
vibration  of  the  pumping  machinery,  is  not 
conferred,  even  if  the  legislature  has  power 
to  confer  it  without  compensation  to  him, 
by  a  general  authority  to  locate  necessary 
structures  and  machinery  for  the  water- 
works. Id. 


IIL  Editorial  Notes. 
a.  What  are. 

§  I.  Generally. 

Slaughter-house  as.     13:  321.» 

Conducting  business  so  as  to  constitute.  9: 
712.* 

By  use  of  neighboring  property.     9:  711.* 

Removal  of  trees  near  boundary  as  nui- 
sance.    21:  730. 

Maintaining  place  for  sale  of  liquor  in  vip- 
lation  of  law  as  a  nui- 
sance.    7:  298.* 

Of  place  for  sale  of  intoxicating  liquor.  6: 
721.» 

Of  noise.     12:  53.» 

By  maintaining  powder  magazines.    38:  306. 

Emission  of  smoke,  ,soot,  cinders,  and  coal 
dust.     9:  712.* 

Bees  as.     62:  133. 

By  railroad  in  street.     5:  371.* 

In  highway  or  alley.     8:  830.* 

Fireworks  in  street.     16:  395. 

§  2.  As  to  waters;  drains  and  sewers. 

Bv  casting  water  on  land.  4:  594;'  10: 
254.* 

Surface  water  as;  liability  of  city  for.  65: 
280. 

Mooring  logs  and  rafts  as.     3:  407.* 

Obstruction  of  navigable  water  as.  4:  209;* 
59:  90. 

Erection  of  bridge  over  navigable  waters  as 
a  nuisance.     2:541.* 

Bv  sewer.     5:  128.* 
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By  pollution  of  stream.     12:  577.* 
By  injury  to  well.     6:  280.» 

b.  Liability  for;  right  to  maintain. 

§  3.  Generally. 

Liability  of  municipal  corporation  for  crea- 
tion  of.     1:  296;*   7:  156.» 
On  leased  premises;    liability  for.     5:  794.* 
Municipal  authority  to  justify.     9:  712.* 
Statutory  sanction.'     9:  712;*  "lO:  210.* 
Liability  of  employer  for  nuisance  commit- 
ted   by    independent    con- 
tractor.    65:  751. 
Liability  of  landlord  for,  to  tenant  of  part 

of  premises.     23:  158. 
Liability  of  landlord  to   third   persons  for. 

26:  197. 
Criminal  or  penal  liability  for  maintenance 
of,   by   servant,   agent,  or 
partner.     41:  655. 
Cruel    and    unusual    punishment    for    main- 
taining.    35:  576. 
§  4.  Prescriptive   right  to   maintain   public 

nuisance. 
General  doctrine.     58:  891. 
Matters  relating  to  health.     53:  893. 
Offensive  trades.     53:  893. 
Burial  of  the  dead.     53:  895. 
Pollution  of  streams,  etc.     53:  895. 
Highways   and   places   held   for   public   use. 
53:  897. 
Obstructions  and  encroachments  in  gen- 
eral.    53:  897. 
Railroads.     53:  900. 
Fences,  buildings,  and  other  structures. 

53:  901. 
Sidewalks.     53:  903. 
Nuisances  relating  to  water  ways.     53: 
903. 
§  45^.  Statutory  authority  to  commit,  not 

to  be  presumed. 
In   general.     70:  579. 

Grants  of  authority   to   municipal  corpora- 
tions.    70:  580. 
To  maintain  sewerage  system.     70:  580. 
To  improve  streets;   bridges.     70:  584. 
Miscellaneous  grants.     70:  585. 
Grants  of  authority  to  railroad  corporations. 
70:  585. 
In  general.     70:  585. 
To  construct  and  maintain  road.  70 :  586. 
Embankments;  obstructions  to  wa- 
ter   courses    and    surface 
water;    blasting.      70:  586. 
Stock    yards;     side    tracks;    repair 
shops;    terminal  facilities. 
70:  589. 
Smoke  and  noxious  vapors.  70:  594. 
Grants   of  authoritv   to   other  corporations. 

70:  594. 
Grants  of  authority  to  individuals.     70:  597. 

c.  Control  over;    remedies. 

I.  Municipal  power  over  nuisances. 

§  5.  Generally. 

Municipal  authority  to  abate.     9:  714.* 

Riglit   of,  to   sue  to   enjoin   or  abate   public 

nui.sancc.     51 :  657. 
See  also  Injunction,  IV.  §§  12-14. 


Over  smoke  as  nuisance.     39:  551. 
Injunction  by  municipality  against  nuisance 

in  waters.     40:  465. 
§  6.  Power  to  define,  prevent,  and  abate. 
Derivation   of    power   over   nuisances.     36: 

593. 
Nature  of  the  power.     36:  594. 
Questions  of  fact.     36:  594. 
The  question  of  judicial  determination.    36: 

595. 
Power  to  define.     36:  596. 

Extent  of  power.     36:  596. 

Limit  of  power.     36:  598. 
Extent  of  power  to  prevent  or  abate.     36: 
599. 

In  general.     36:  599. 

Board  of  health.     36:  603. 

Nonresidents.     36:  603. 

Statutory  power.     36:  604. 

Extraterritorial  extent  of  power.     36: 
605. 

To  take  or  destroy  property.    36:  605. 
Limit  of  power  to  prevent  or  abate.  36:  606. 

In  general.     36:  606. 

In  cases  of  abuse  of  privilege.     36:  608. 
The  question  of  discrimination.     36:  608. 
The  methods  of  abatement.     36:  609. 

In  general.     36:  609. 

Proceedings  in  equity.     36:  609. 
Effect  of  authority  or  license.     36:  609. 
No    infringement    of    constitutional    rights. 

36:  610. 
Notice.     36:  613. 

§  7.  Affecting  highways  and  waters. 
In  general.     39:  650. 
Removal  of  garbage,  etc.     39:  653. 
Obstructions     of     and     encroachments     on 
streets.     39:  653. 

In  general.     39:  653. 

Stalls,  show-cases,  signboards,  etc.     39: 
661. 

Buildings  and  fences.     39:  662. 

Things    overhanging    streets,    etc.      39: 
667. 

Trees  on  streets.     39:  670. 

Injunction  against.     42:  814. 
Nuisances    relating    to   the    use    of    streets. 
39:  672. 

Parades  and  noise  on  streets.    39:  672. 

Animals  running  at  large.     39:  674. 

Vehicles.     39:  677. 

Selling  on  streets.     39:  678. 

Sliding  in  the  streets.     39:  679. 

Sidewalks.     39:  679. 

Gas  pipes.     39:  680. 

Convict  labor  on  the  streets.     39:  680. 

Betting  on  streets.     39:  681. 
Waters,  water  courses,  etc.     39:  681. 

Injunction  against.     40:  465. 
§  8.  Affecting  public  morals,  decency,  peace, 

and  good  order. 
N"uisance3   affecting   public   morals    and   de- 
cency.    39:  520. 

In   general.     39:  520. 

Houses  of  ill  fame.  etc.     39:  521. 

Gambling.     39:  523. 

Bowling   alleys.      30:  524. 

Drunkenness.     30:  .')24. 
N'uisanccs    affecting   public    peace    and    good 
order.     39:  524. 

In  general.     39:  524. 
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Intoxicating    liquors.     39:  525. 

Public  amusements.     39:  528. 

Injunction  against.     41:  321. 
§  9.  Upon  public  streets  and  highways,  cre- 
ated   by    street    railroads    and    other 
electrical  companies. 
Street  railroads.     39:  609. 
Telegraph  and  electrical  poles,  etc.    39:  619. 
Steam  and  electricity.     39:  621. 
Injunction  against.     44:  565. 
§  10.  Over   buildings    and    other    structures 

as  nuisances. 
Extent   of   power .  over    buildings   as   such. 

38:  161. 
Limit  of  power.     38:  165. 

In   general.     38:  165. 

To  destroy.     38:  166. 
Over  the  use  of  buildings.     38:  169. 
Wooden  and  frame  buildings.     38:  170. 
§  II.  Relating  to  trade  or  business. 
In  general.     38:  641. 
Slaughterhouses.     38:  646. 
Laundries.     38:  651. 
Fertilizers.     38:  653. 
Livery  stables.     38:  653. 
Brick  and  lime  kilns.     38:  654. 
Stockyards.     38:  655. 
Tallow,  fat,  hides,  etc.     38:  655. 
Dairies.     38:  657. 
Pawnbrokers,  junk,  and  second-hand  clothes 

dealers.     38:  657. 
Miscellaneous  trades.     38:  657. 
§  12.  Affecting  safety,  health,  and  personal 

comfort. 
Nuisances  rei;       f  lo  public  safety.    38:  305. 

In  gene  38:  305. 

Elect.  m,  and  explosives.     38: 

ii06. 
Nuisances  relating  to  health.     38:  311. 

In   general.     38:  311. 

Removal  of  filth,  etc.     38:  314. 

Water-closets   and    privies.     38:  316. 

Drains  and   drainage.     38:  319. 

Persons   and   things   infected    with    dis- 
ease.    38:  321. 

With  respect  to  offensive  and  unwhole- 
some  smells.     38:  322. 

Water  and  water  courses.     38:  324. 

Burial  of  the  dead.     38:  327. 

Dead  animals.     38:  330. 

The  keeping  of  animals.     38:  332. 

Articles  of   food.     38:  335. 
Injunction  against.     41:  322. 

2.  Remedies. 


§  13.  Generally. 

As   to   Remedy    by   Muniripalitv.  see   supra 

"ill.  §§  .1-12.  ' 
Al)atement  of  public  nuisance.     6:  703.* 
Injunction     against.     9:  710:*  12:  753:*  13 

321.* 
Against  nuisance  maintained  by  munici 

pality.     23:  301. 
Indictment  to  abate.     0:  717.* 
Private    remedv    lor.     4:209:*    7:075;*    8 

832.* 
lU'medy    Lv    action    for   damages.      0:280:*  NURSERY  TREES. 

!':  717.* 
How    far   property    right    necessary    to    sus-  1  Rights  in.  see  Crons,  6. 

"tain  action  for.     15:  689.        Eflect  of  Mortga.      is  to,  .see  Mortgage,  153. 


Abatement  of  liquor  nuisance.     7:299.* 

Judgment  in  suit  to  abate,  as  bar  to  ac- 
tion for  damages  therefor. 
58:  735. 

Rule  as  to  measure  of  damages  to  real  prop- 
erty from.     13:  322.* 

Loss  of  profits  as  element  of  damages  for 
maintenance  of  nuisance. 
52:  49. 

§  14.  Right  to  compensation  for  property 
destroyed  in  abating  public  nuisance. 

Nuisances  in  highways.     19:  196. 

Killing  animals.    -19:  196. 

Liquor   nuisance.     19:  197. 

Gaming   apparatus.     19:  197. 

Fish  nets.     19:  197. 

Liability  for  removing  buildings  on  account 
of  fire.     19:  197. 

Other  cases  of  destroying  buildings  and 
other  property.     19:  198. 


NUMBER. 

Of  Grand  Jury,  see  Grand  Jury,  II. 
Of  Jury,  see  Jury. 


NUNC  PRO  TUNC. 


Entry  of  Judgment,  see  Appeal  and  Error, 

363;   Judgment,  74-76. 
Entry  of  Order,  see  Motions  and  Orders,  6. 
Plea  in  Abatement,  see  Pleading,  455. 
In  Removing  Cause,  see  Removal  of  Causes, 

50. 
Order  for  Publication,  see  Writ  and  Process, 

49. 

Editorial  Notes. 

Entry  of  judgment.     20:  143. 

Entry  of  judgment  nunc  pro  tunc  after 
death  of  party.     1 :  567.* 

Relation  back,  of  subcontractor's  lien,  to 
date  of  that  of  original 
contractor.     16:  335. 


NUNCUPATIVE  WILL. 

Compensation   of  Administrator  under,   see 

Executors  and  Administrators,  180. 
See  also  Wills,  II. 
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NURSE. 

Editorial  Notes. 

Liability  of  railroad  company  for  services 
of  nurse  employed  by  phy- 
sician.    20:  697. 
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